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winaTqma 

 

`nardobis xelSekrulebis misadageba Secvlili garemoebebi-

sadmi~ kerZo samarTlis mimarTulebiT Sesrulebuli naSromia, 

romelSic yuradReba gamaxvilebulia binis mSeneblobis Sesaxeb 

xelSekrulebaze. igi erTgvari mcdelobaa, pasuxi gaeces kiTx-

vebs, romlebic qarTul samSeneblo bazarze 2008 wlis ruseT-

saqarTvelos omis Semdeg dagrovda. marTalia, omis dasrulebi-

dan ramdenime welia gasuli, Tumca mis savalalo Sedegebs sa-

qarTvelos ekonomika dRemde imkis. amitomac, vfiqrob, wignSi 

mocemuli rekomendaciebi da winadadebebi, gaTvaliswinebis 

SemTxvevaSi, garkveulwilad SeZlebs Seqmnili mdgomareobidan 

swrafi, efeqturi gamosavlis moZiebasa da samarTlebrivad uke-

Tesi garemos Seqmnas. 

minda gansakuTrebuli madloba gadavuxado profesor zurab 

ZlieriSvils, romelic am gamocemis redaqtoria da romlis mi-

TiTebebisa da sasargeblo SeniSvnebis gareSe naSromi ar daiwe-

reboda. aseve, didi madloba samSeneblo kompania `arssa~ da pi-

radad mis direqtors, baton Tornike abulaZes samSeneblosamar-

Tlebrivi urTierTobebis ukeT gacnobisa da analizisaTvis. gan-

sakuTrebuli aRniSvnis Rirsia daviT batoniSvilis samarTlis 

institutis gamomcemloba, romelmac gamocemis teqnikuri da 

saredaqcio sakiTxebi uzrunvelyo. 

 

avTandili gegenava 

samarTlis magistri, q. Tbilisis zedamxedvelobis  

saqalaqo samsaxuris iuristi 
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nardobis xelSekrulebis misadageba 

Secvlili garemoebebisadmi  

 

`arsebobs erTi ram, romelic sazogadoebrivi wesrigis yvela  

moTxovnaze maRla dgas, es aris, qmedunariani adamianis mier  

xelSekrulebis dadebis Tavisufleba, romlis mixedviTac,  

Tavisufali nebis gamovlenis safuZvelze SeTanxmebuli yvela  

saxelSekrulebo piroba unda iqnas wmindad daculi da saWiroebis 

SemTxvevaSi samarTliani sasamarTlos mier aRsrulebuli.~ 

ser jorj jesseli1 

 

 

Sesavali 

 

xelSekruleba, romelic dadebulia ori urTierTmfaravi ne-

bis gamovlenis safuZvelze, avaldebulebs mis mxareebs, keTil-

sindisierad Seasrulon maTze dakisrebuli valdebulebebi da 

gamoiyenon miniWebuli uflebebi2. amis garantad ki gvevlineba 

TiTqmis yvela samarTlebriv sistemaSi ganmtkicebuli principi _ 

Pacta Sunt Servanda3. Tumca, rac ufro grZel vadazea gawerili 

saxelSekrulebo urTierTobebi, miT ufro metia imis riski, rom 

mxareTa mier winaswar gaTvlili garemoebebi Seicvalos4. gare-

moebebis cvalebadobam ki SesaZloa gamoiwvios xelSekrulebiT 

gaTvaliswinebuli pirobebis Sesrulebis garTuleba, an misi 

SeuZlebloba5, ris safuZvelzec, kontrahentebs warmoeSobaT 

                           
1 Printing and Numerical Registering Co. v. Sampson, L.R 19 eq. 462, 465 (1875). 
2 Baranauskas E., Zapolskis P., The Effect of Change In Circumstances on The Per-

formance of Contract, 2009, 198. 
3 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 576. 
4 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tbilisi, 2001, 

399. 
5<http://www.ag.gov.au/Consultations/Documents/ReviewofAustraliancontractlaw/C

hangingcircumstancesandhardship.pdf> [16.01.2014] 
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ufleba, saxelSekrulebo pirobebi Secvlil garemoebebs miusa-

dagon.  

aqamde Camoyalibebuli adamianis uflebebisa da samarTlebrivi 

principebis umetesobis msgavsad, Pacta Sunt Servanda-s absolu-

turi xasiaTi ar gaaCnia da gansakuTrebuli garemoebebis arsebo-

bisas, SesaZloa SeizRudos. am principSi yvelaze saintereso 

Careva Clausula Rebus Sic Stanibus6 saSualebiT xorcieldeba, 

romlis mixedviTac, `xelSekrulebis mboWavi Zala vrceldeba 

mxolod im farglebsa da garemoebebSi, romelic moqmedebda 

xelSekrulebis dadebis momentSi~7. swored aRniSnuli danawesi 

warmoadgens xelSekrulebis Secvlil garemeoebebze morgebis 

prezumfciis Camoyalibebis pirvelyofil saxes. dReisaTvis ki es 

instituti sakmaod ganviTarebulia da mis mraval variacias 

vxvdebiT, maT Soris: hardship
8
, frustration

9
 da sxv.10 amis gamomw-

vev mizezad ki bolo saukuneebis manZilze msoflioSi ganviTare-

buli saomari moqmedebebi da maT Sedegad miRebuli mZime ekono-

mikuri da politikuri mdgomareobaa miCneulia. misi ganviTarebis 

aucilebloba gansakuTrebiT pirveli msoflio omis Sedegebma 

cxadyves11.  

qarTuli samarTlebrivi sivrcisTvis Secvlili garemoebebi-

sadmi misadagebis instituti evropul standartebTan miaxloe-

bis, samarTlis `evropeizaciis~ mcdelobasa da meoce saukunis 

90-iani wlebis meore naxevarSi ganxorcielebuli samoqalaqo 

                           
6 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 579. 
7 iqve, 579. 
8 Hardship _ igulisxmeba xelSekrulebiT nakisri valdebulebebis Sesru-

lebis garTuleba, dabrkolebis Seqmna. 
9 Frustration _ igulisxmeba xelSekrulebis arsebiTi pirobebis, safuZvle-

bis, garemoebebis cvlileba. 
10 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tbilisi, 2001, 

401. 
11 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 581. 
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samarTlis reformis erT-erT naTel wertils warmoadgens. Se-

degad, saqarTvelos samoqalaqo kodeqsis (SemdgomSi `ssk~) 398-

e muxli adgens xelSekrulebis Secvlili garemoebebisadmi misa-

dagebis sakanonmdeblo mowesrigebas12.  

naSromis mizania Secvlili garemoebebisadmi xelSekrulebis 

misadagebis qarTuli mowesrigebis analizi da misi Sinaarsobrivi 

daviwroeba. upiratesad, es ganxorcieldeba 2008 wels ruseT-

saqarTvelos Soris ganviTarebuli saomari moqmdebebis mimarTu-

lebiT, rac mogvcems saSualebas, ganviTarebuli saomari moqmede-

bebi gavaTanabroT garemoebebis cvlilebasTan. naSromSi ganxi-

luli iqneba, Tu ramdenad SeiZleba es ukanaskneli ssk-is 398-e 

muxlis gamoyenebis safuZvlad iqces, binaTmSeneblobis Sesaxeb 

nardobis xelSekrulebis miznebisaTvis. naSromis mizania, 2008 

wels ruseT-saqarTvelos Soris ganviTarebuli saomari moqmede-

bebi ganixilos da daukavSiros im nardobis xelSekrulebebis 

Seusruleblobas, romlebzec ganviTarebulma saomarma moqmede-

bebma pirdapiri zegavlena iqonies. am mimarTulebiT ganixileba 

saqarTvelos saerTo sasamarTloebis yvelaze mniSvnelovani 

praqtika da moxdeba misi ganzogadeba. amasTan, gaanalizdeba 398-

e muxlis modificirebis SesaZlebloba da sxva qveynebis saka-

nonmdeblo da sasamarTlo praqtikis gaziarebis perspeqtivebi, 

yuradReba gamaxvildeba am principebis mixedviT dagrovili ga-

mocdilebis saqarTveloSi adaptirebisa da samomavlo praqtiku-

li gamoyenebis SesaZleblobaze, aseve, Sesabamisi sakanonmdeblo 

cvlilebebisa da winadadebebis SemuSavebaze. 

naSromze muSaobisas gamoyenebul iqneba analitikuri, isto-

riul-genetikuri, hermenevtikuli da SedarebiTsamarTlebrivi 

kvlevis meTodebi, raTa dasaxuli miznebis Sesabamisad, maqsima-

lurad amomwuravad iqnas gaanalizebuli da Seswavlili binaTm-

Seneblobis Sesaxeb nardobis xelSekrulebasTan Secvlili gare-

                           
12 saqarTvelos samoqalaqo kodeqsis 398-e muxli. 
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moebebisadmi xelSekrulebis misadagebis qarTuli gamocdileba, 

zogadTeoriuli masalebi da sasamarTlo praqtika. 

 

Tavi I. nardobis xelSekruleba (sacxovrebeli binis mSeneb-

lobis Sesaxeb) 

1. nardobis xelSekruleba 

1.1. nardobis xelSekrulebis specifika  

 

ekonomikuri urTierTobebisa da saxelmwifo sabazro ekonomi-

kis ganviTarebasTan erTad, Cndeba saWiroeba, rom am urTierTo-

bebze damyarebuli tranzaqciebis momwesrigebeli samarTlebrivi 

institutebic ganviTardes da moergos drois axal gamowvevebsa 

da moTxovnebs. nardobis xelSekrulebis warmoSobasac msgavsi 

sawyisi hqonda Zveli romis kerZo samarTalSi, rodesac gaCnda 

saWiroeba, garkveuli urTierTobebis momwesrigebeli meqanizmi 

Seqmniliyo, ramac gamowvia iseTi institutis warmoSoba, romel-

ic romis samarTalSi Locatio Conductio-s saxeliT iyo cno-

bili. es instituti Tavis TavSi aerTianebda sam samarTlebriv 

cnebas13, maT Soris _ Locatio Conductio Operis14, romelsac 

SesaZloa pirvelyofili nardoba ewodos, Tumca specifikuri da 

teqnikuri maxasiaTeblebiT is Tanamedrove nardobis identuri 

iyo: ideboda raime samuSaos Sesasruleblad da mimarTuli iyo 

samuSaos Sesrulebis Sedegisken.15 `damkveTi, aRniSnuli mizniT, 

samuSaoebis mwarmoebels (conductor) garkveul nivTs gadascemda. 

samuSaos dasrulebis Semdeg menardes fulad anazRaurebas ux-

                           
13 Locatio Conductio _ am terminis Camoyalibeba da Seqmnis idea ekuTvniT 

romael iuristebs, romlebmac erTi cnebis qveS gaaerTianes sami sxvadasx-

va, erTmaneTisgan damoukidebeli da sruliad gansxvavebuli sfero: Locatio 

Conductio Rei (nivTis qiravnoba, ijara), Locatio Conductio Operarum (momsax-

ureba) da Locatio Conductio Operis (nardoba), rac dRevandel nardobis in-

stititTan aris gaTanabrebuli.  
14 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 338-339. 
15 metreveli v, romis samarTali (safuZvlebi), Tbilisi, 2012, 82. 
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didnen, xolo samuSaos damkveTi ki iRebda damzadebul nivTs, 

Sromis Sedegs~16. 

Tanamedrove saqarTvelos samoqalaqo kodeqss safuZvlad 

berZnul-romauli kerZo samarTali (misi mraval qveyanaSi re-

cefcirebis Sedegad)17 udevs, ris Sedegadac nardobis institu-

ti dReisaTvis sakmaod xSirad gamoiyeneba qarTul samarTlebriv 

realobaSi da Sesabamisad, saqarTvelos samoqalaqo kodeqsSic 

didi adgili ukavia.18 sanam konkretulad nardobis xelSekrule-

bis specifikaze gadavidodeT, aRsaniSnavia, rom yvelaze vrclad 

da mravalferovani kuTxiT nardobis xelSekrulebis instituti 

samSeneblo saqmianobaSi gamoiyeneba, radgan samSeneblo saqmiano-

bis yoveli etapi iwyeba da sruldeba am institutis daxmarebi-

Ta da misi gamoyenebiT, rac xels uwyobs procesis sistemur da 

samarTlebriv gamarTulobas, mniSvneloba ara aqvs samSeneblo 

proeqtis dakveTa xdeba, Tu konkretulad mSeneblobis ganxor-

cieleba. 

qarTul samarTlebriv sinamdvileSi yvela xelSekruleba, ro-

melsac SesaZlebelia nardobis xasiaTi hqondes, gaerTianebulia 

erTi cnebis qveS da wesrigdeba samoqalqo kodeqsis 629-656-e 

muxlebiT, Tumca aris qveynebi, sadac sakanonmdeblo mowesrige-

bis doneze gamoyofilia nardobis calkeuli specialuri saxeo-

bebi _ sayofacxovrebo nardoba, samSeneblo nardoba, nardoba 

saxelmwifo saWiroebisTvis samuSaoebis Sesrulebaze da sxv.19 

nardobis xelSekrulebiT, menarde valdebulia Seasrulos 

garkveuli samuSao _ Seqmnas/daamzados produqti, SemkveTi ki 

iRebs valdebulebas, gadaixados amisaTvis SeTanxmebuli Tanxa.20 

menarde Tavis TavSi gulisxmobs pirs, romelic kisrulobs val-

                           
16 gariSvili m., xoferia m., romis samarTali, Tbilisi, 2013, 434. 
17 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 39. 
18 ZlieriSvili z, nardobis samarTlebrivi regulireba, Tbilisi, 2001, 2. 
19 WeWelaSvili z, saxelSekrulebo samarTali, Tbilisi, 2010, 286. 
20 saqarTvelos samoqalaqo kodeqsis 629-e muxli. 
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debulebas, Seasrulos konkretuli samuSao, ris safuZvelzec 

debs pirobas, `Seqmnas~, miiRos specifikuri Sedegi.21 saqarTve-

los samoqalaqo kodeqsis 629-e muxlis pirveli nawili war-

mogvidgens nardobis xelSekrulebis cnebas, romliTac, marTa-

lia, zustad ar ikveTeba am xelSekrulebis specifika, Tumca mas 

ssk-s Sesabamis TavSi mocemuli sxva muxlebi ganavrcoben, ris 

Sedegadac, SeiZleba iTqvas, rom nardobis xelSekrulebis iden-

tificirebisaTvis aucilebelia garkveuli, sakanonmdeblo mowe-

srigebidan gamomdinare kriteriumebis arseboba. 

pirvel yovlisa, unda aRiniSnos sasyidlianobis faqtori. 

cnebidan gamomdinare, nardobis xelSekruleba yovelTvis sa-

syidliania22, rac sakmaod mniSvnelovani momentia, radgan yovel 

jerze menarde valdebulia Seasrulos samuSao da miiRos Se-

Tanxmebuli Sedegi, xolo SemkeTis mTavari valdebulebaa, ga-

daixados SeTanxmebuli anazRaureba/sazRauri.23 amasTan, aucile-

belia nardobis xelSekrulebis sagani iyos menardis Sromis Se-

degi,24 Tumca romis samarTalSi ar iyo aucilebeli, es yofi-

liyo mxolod da mxolod raime fizikuri Sromis Sedegi (mag., 

tvirTis, an xalxis gadayvana/gadazidva).25 `nardobis xelSekru-

lebis dadebis safuZvelze mxareebi iboWebian moqmedebebSi, rac 

dabalansebulia winaswar gansazRvruli Sedegis miRebis survi-

liT~26, es SeiZleba iyos, raime materialuri nivTi, erTi Sede-

gi, romelzec menardem unda ganaxorcielos samuSaoebi,27 menarde 

                           
21 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 393. 
22 saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, Tbilisi, 2001, 

243. 
23 Sir Markesinis B., Unberath H., Johnston A., The German Law of Contract, Ox-

ford and Portland, Oregon, 2006, 156. 
24 ZlieriSvili z., nardobis samarTlebrivi regulireba, Tbilisi, 2001, 5. 
25 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 394. 
26 qardava e., Sromis da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, samarTlis Jurnali, #1, 2009, 218. 
27 iqve, 221. 
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valdebulia miaRwios Sedegs.28 Tu ar aris Sedegi, maSin adgili 

aqvs xelSekrulebis Seusruleblobas29. Tumca es exeba marto 

im SemTxvevas, rodesac SekveTilia raimes Seqmna da SemkveTs in-

teresi aqvs am produqtis dasrulebuli saxiT miRebaze (rac 

umetes SemTxvevaSi nardobis xelSekrulebis sagans warmoadgens). 

nardobis urTierToba SesaZlebelia, aseve, moicavdes raimes ga-

dakeTebas, Secvlas, aRdgenas da a.S. _ ra SemTxvevaSic, SemkveTis 

ufro didi interesi mimarTuli iqneba konkretulad am proce-

duraze da ara nivTis Seqmnaze, radgan mizani Seqmnili nivTis 

saxecvlis ganxorcileba iqneba. nardobis specifikidan gamomdi-

nare, didi yuradReba eTmoba imas, rom SemkveTisgan qonebrivad 

da organizaciulad damoukidebelma menardem samuSao piradad da 

sakuTari riskiT Seasrulos30. amaze metyvelebs is faqti, rom 

nardobis mTeli procesis ganmavlobaSi, menarde sruliad damou-

kidebeli da Tavisufalia SemkveTis miTiTebebisgan31, Tu sxva ram 

ar aris SeTanxmebuli. aseT SemTxvevaSi menardes aqvs erTaderTi 

valdebuleba _ SeTanxmebuli samuSao Seasrulos piradad, maRa-

li xarisxiT, uflebrivi da nivTobrivi naklis gareSe32, xolo 

im SemTxvevaSi, roca mxareebs Soris xarisxi ar aris SeTanxme-

buli, _ Seasrulos minimum saSualo xarisxiT33.  

praqtikuli kuTxiT, xSir SemTxvevaSi es SeuZlebelia, vinai-

dan, rodesac xelSekruleba exeba gansakuTrebiT rTul mSeneb-

lobas, an samuSaoebs (mravalbiniani kompleqsi, hesi, aeroporti, 

porti, _ Tumca msgavs danawess kodeqsi pirdapir ar iTvaliswi-

                           
28 Sir Markesinis B., Unberath H., Johnston A.,The German Law of Contract, Ox-

ford and Portland, Oregon, 2006, 155. 
29 ZlieriSvili z., nardobis samarTlebrivi regulireba, Tbilisi, 2001, 6. 
30 iqve, 7. 
31 qardava e., Sromis da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, samarTlis Jurnali, #1, 2009, 220., ix. citata: Shantimal J., 

Contract of Service and Contract for Service, www.ebc-india.com/lawyer/articles/ 
2003v8a2.htm. 
32 ZlieriSvili z., nardobis samarTlebrivi regulireba, Tbilisi, 2001, 

28. 
33 saqarTvelos samoqalaqo kodeqsis 380-e muxli. 
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nebs), ZiriTadi menarde yovelTvis saWiroebs sxva qvemenardeebis 

daxmarebas, raTa samuSaos Sesruleba srulyofilad ganxor-

cieldes, aseT SemTxvevaSi, menarde qvenardobis xelSekrulebas 

debs, romelsac SesaZloa qvenardobis xelSekrulebac ewodos.34 

aseT dros gasaTvaliswinebelia pasuxismgeblobis sakiTxic. mar-

Talia, qvemenardis xarvezisaTvis pasuxs yovelTvis generaluri 

menarde agebs, Tumca kanonmdeblobiT ar aris gansazrvruli, ra 

farglebSi SeiZleba generalurma menardem valdebulebis Sesru-

leba gadaandos qvemenardes. mag., ramdenad SeuZlia cnobil sam-

Seneblo kompanias, romelic nardobis xelSekrulebas debs fizi-

kur pirTan, romelic, Tavis mxriv, am kompanias saxelidan da 

gamocdilebidan gamomdinare daukavSirda, nakisri valdebulebis 

Sesasruleblad, dados qvemenardesTan xelSekruleba da gaxdes 

axali SemkveTi. am SemTxvevaSi SesaZloa ssk-s 632-e muxli da-

riRves35, romlis Tanaxmadac, menardis gamocdilebisa da speci-

fikuri codnis arsebobis SemTxvevaSi, mas samuSaos Sesrulebis 

valdebuleba ekisreba piradad.36 samSeneblo saqmanoba ki, uda-

vod, specifikur codnasa da gamocdilebazea damyarebuli. amito-

mac, damkvidrebuli praqtikis gaTvaliswinebiT, samSeneblo kom-

paniasTan misuli fizikuri piri debs ara nardobis, aramed na-

syidobis winaswar xelSekrulebas. swored es elementebi matebs 

nardobis xelSekrulebas mis individualizms da ganasxvavebs 

sxva xelSekrulebebisgan. praqtikaSi Zalian xSiria SemTxveva, 

rodesac rTuldeba garkveul xelSekrulebaTa samarTlebrivi 

bunebis gansazRvra, radgan gvxvdeba Serwymuli xelSekrulebebi, 

mag., nasyidobis xelSekrulebis saTauris qveS _ nardobis xel-

                           
34 axvlediani z., valdebulebiTi samarTali, Tbilisi, 1999, 148. 
35 saqarTvelos samoqalaqo kodeqsis 632-e muxli: menardem piradad unda 

Seasrulos samuSao, rodesac es gamomdinareobs konkretuli garemoebebidan 

an samuSaos xasiaTidan. 
36 saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, Tbilisi, 2001, 

249. 
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Sekruleba an Sromis xelSekrulebis elementebis qveS _ qvenar-

dobis xelSekruleba da a.S. 

 

1.2. nardobisa da SromiTi xelSekrulebebis urTierTmimar-

Teba 

 

yvelaze xSirad misi gamovlena rTuldeba, rodesac mxareebi 

deben Sromis xelSekrulebas nardobis pirobebiT, an _ piriqiT. 

vinaidan am ori xelSkrulebis gamijvnis problematika Temis 

ganxilvis farglebs scdeba, mokled mimovixilav gamijvnis dama-

tebiT elementebs. ukve dasaxelebuli argumentebiTac, naTelia 

nardobis sfecifika, Tumca, aRsaniSnavia, aseve, xelSekrulebis 

dadebisa da misi momzadebis etapze mxareTa Tanasworobis far-

glebic. marTalia, samoqalaqo samarTliT mowesrigebuli ur-

TierTobebi pirTa Tanasworobaze unda iyos damyarebuli, rac 

moicavs: nebis Tavisufal gamovlenas da kerZo urTierTobaSi 

erTi piris mbrZaneblobisa da diqtatis ar daSvebas,37 Tumca 

Sromis xelSekrulebis dadebisas, momavali dasaqmebuli TiTqmis 

yovelTvis damokidebulia damsaqmeblis mier SemoTavazebul 

standartul pirobebze da mas am xelSekrulebis momzadebis 

etapze didi wvlilis Setanisa da Tavisi interesebis gatarebis 

SesaZlebloba ar gaaCnia,38 rac, ra Tqma unda, araTanabar mdgo-

mareobaSi ayenebs dasaqmebuls. bevrad gansaxvavebuli mdgomareo-

baa, rodesac saqme nardobis xelSekrulebas exeba. am SemTxvevaSi 

mxareebi absoluturad Tanasworni arian da Tanabrad aqvT Se-

saZlebloba, gaataron TavianTi interesebi xelSekrulebis mom-

zadebis yvela etapze da asaxon isini konkretul xelSekrule-

                           
37 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 4. 
38 ZlieriSili z., nardobis xelSekrulebis gamijvna sxva msgavsi xelSe-

krulebebisgan, roman Sengelia saiubileo krebuli, samarTlis problemebi, 

2012, 335-336. 
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bebSi, Camoyalibebuli pirobebis saxiT.39 Sromis xelSekrule-

basTan gvaqvs saqme, `rodesac garkveuli periodis ganmavlobaSi, 

piri asrulebs samuSaos sxva pirisaTvis, misi miTiTebis Sesaba-

misad da amisaTvis iRebs garkveul anazRaurebas~40.  

rogorc ukve aRiniSna, nardobis xelSekrulebis arsebobisas, 

menarde damoukidebelia da igi ar aris angariSvaldebuli Semk-

veTTan, garda damatebiTi SeTanxmebis arsebobisa. SromiTi ur-

TierTobis SemTxvevaSi ki dasaqmebuli yovelTvis valdebulia 

damsaqmebelTan, ara marto misi Sromis Sedegis kuTxiT, aramed 

Sromis procesis mxrivac, Tumca menardisagan gansxvavebiT, dasaq-

mebuls Sesrulebuli samuSaosaTvis pasuxismgebloba ar gaaCnia 

(ar igulisxmeba Sida Sromis ganawesiT arsebuli pasuxismgeblo-

ba),41 radgan dasaqmebuli unda daemorCilos kanonier brZanebebsa 

da miTiTebebs, raze dayrdnobiTac valdebulia momsaxureba gas-

wios piradi SesaZleblobebis safuZvelze.42 swored dasaxele-

buli argumentebi afuZnebs nardobis xelSekrulebis specifikas 

da gamoarCevs mas sxva, masTan miaxloebuli xelSekrulebebisgan. 

 

1.3. nardobis xelSekrulebis moSla 

 

nardobis specifikis aRniSvnasTan erTad, aucilebelia vims-

jeloT im garemoebebze, rodesac SesaZlebelia ganxorcieldes 

nardobis xelSekrulebis moSla. xelSekrulebis moSla xelSe-

krulebis Sewyvetis erT-erTi safuZvelia, igi aRmWurveli uf-

lebaa, romelic mxares aZlevs SesaZleblobas, mis mimarT arse-

buli valdebulebis darRvevis SemTxvevaSi Sewyvitos es samar-

                           
39 qardava e., Sromis da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, samarTlis Jurnali, #1, 2009, 218-220. 
40 Sir Markesinis B., Unberath H., Johnston A.,The German Law of Contract, Ox-

ford and Portland, Oregon, 2006, 155. 
41 qardava e., Sromis da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, samarTlis Jurnali, #1, 2009, 222. 
42 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradi-

tion, Johannesburg, 1990, 397. 
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Tlebrivi urTierToba43. SesaZlebelia xelSekrulebis moSlis 

calkeuli SemTxvevebi, rogorc kanoniT, aseve, xelSekrulebiT 

iyos gaTvaliswinebuli.44  

ssk-is 636-e da 637-e muxlebi exeba nardobis xelSekrulebi-

dan gamomdinare mxareTa im uflebebs, romliTac menarde da 

SemkveTi aRWurvili arian, garkveuli garemobebis dadgomis 

SemTxvevaSi, moSalon maT Soris dadebuli xelSekruleba. es 

muxlebi xelSekrulebis moSlis uflebas aniWeben rogorc me-

nardes ise SemkveTs. aRniSnuli ufleba uzrunvelyofili iyo 

romis samarTalSic: `Tu samuSaos procesSi gairkveoda, rom 

SeuZlebeli iyo samuSaos Sesruleba daTqmul fasebSi, damkveTs 

SeeZlo gaeRo damatebiTi Tanxa, an SeeCerebina samuSao, anda ua-

ri eTqva xelSekrulebaze~45.   

menardis iniciativiT xelSekrulebis moSla warmoadgens Te-

mis ganxilvis fundamentur sakiTxs, radgan ssk-is 637-e muxlis 

Tanxamad, `menardes SeuZlia samuSaos dasrulebamde mxolod ise 

Sewyvitos xelSekruleba, rom SemkveTma SeZlos momsaxurebis 

sxvagvarad miReba, garda im SemTxveebisa, roca SewyvetisaTvis 

arsebobs raime mniSvnelovani safuZveli~46. aseT safuZvlad 

SeiZleba ganisazRvros finansuri garemos Secvla, romelmac Se-

saZloa didi gavlena iqonios xelSekrulebis mimdinareobaze, mis 

Sesrulebaze47. mag., gaZvirda samSeneblo masala, momsaxureba, 

muSaxeli da a.S.48  

am SemTxvevaSi, xsenebuli muxliT ar konkretdeba is faqti, 

Tu ra SeiZleba gaxdes moSlis konkretuli safuZveli, 637-e 

                           
43 Todua m., valdebulebiTi samarTali, Tbilisi, 2006, 54.  
44 mariamiZe g., valdebulebiTi samarTali (saxelSekrulebo samarTali), 

Tbilisi, 2013, 91. 
45 metreveli v, romis samarTali (safuZvlebi), Tbilisi, 2012, 83. 
46 saqarTvelos samoqalaqo kodeqsis 637-e muxli. 
47 Sir Markesinis B., Unberath H., Johnston A.,The German Law of Contract, Ox-

ford and Portland, Oregon, 2006, 156. 
48 saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, Tbilisi, 2001, 

261. 
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muxli gvaZlevs mxolod zogad danawess, rom mniSvnelovani sa-

fuZvlis arsebobis SemTxvevaSi, menarde moSlis xelSekrulebas. 

ra Tqma unda, msgavs pirobad SeiZleba CaiTvalos ssk-is 398-e 

muxliT gaTvaliswinebuli garemoeba49, romlis mixedviTac, `Tu 

is garemoebebi, romlebic xelSekrulebis dadebis Semdeg aSkarad 

Seicvala da mxareebi ar dadebdnen am xelSekrulebas an dadebd-

nen sxva SinaarsiT, es cvlilebebi rom gaeTvaliswinebinaT, maSin 

SeiZleba moTxovnil iqnes xelSekrulebis misadageba Secvlili 

garemoebebisadmi~50, ris safuZvelzec garkveuli garemoebebis 

garTulebis SemTxvevaSi, kanoni menardes aZlevs uflebas, moSa-

los xelSekruleba, Tumca amisaTvis aucilebelia pativsadebi 

mizezis arseboba. 

 

2. sacxovrebeli binis mSeneblobis Sesaxeb nardobis xelSe-

kruleba 

2.1. winaswari xelSekruleba 

2.1.1. winaswari xelSekrulebis samarTlebrivi bunebis gan-

sazRvra 

 

saqarTveloSi damkvidrebuli praqtikiT samSeneblo kompaniebi, 

xSir SemTxvevaSi, maTTan misul momxmarebels sTavazoben ara 

wminda saxis nardobis xelSekrulebas, aramed winaswar xelSe-

krulebas sacxorebeli binis nasyidobis Sesaxeb, Tumca am xel-

SerkulebebSi ZiriTadad moazrebulia is faqti, rom samSeneblo 

kompania Tavis Tavze iRebs im zogad valdebulebebs, ris mixed-

viTac Seqmnis xarisxian, mdgrad da seismomedeg Senobas, xelSe-

krulebaSi gaTvaliswinebuli pirobebis Sesabamisad, rac damoki-

debulia ukve maT Soris ganxorcielebul damatebiT SeTanxmebaze 

(klientis surviliT, es SesaZloa iyos e.w `TeTri karkasi~, an 

e.w `Savi karkasi~).  

                           
49 iqve, 261. 
50 saqarTvelos samoqalaqo kodeqsis 398-e muxli. 
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msgavsi xelSekrulebebis samarTlebrivi xasiaTis gansazRvris 

problematika garkeuli periodis ganmavlobaSi idga qveyanaSi, 

gansakuTrebiT 2008 wlis ruseT-saqarTvelos Soris ganviTare-

buli saomari moqmedebebis Semdeg, radgan am periodSi moxda 

msgavsi xelSekrulebebis masobrivi darRveva, ris safuZvelzec 

warmoiSva didi raodenobiT identuri tipis dava. am SemTxvevaSi, 

mTavar problemas warmoadgenda nasyidobasa da nardobas Soris 

mijnis gavleba, radgan samarTlebrivi Sedegebis TvalsazrisiT, 

es ori urTierToba gansxvavebulia. mosarCeleebis nawili iT-

xovda darRveuli uflebis nasyidobis, xolo nawili ki nardo-

bis wesebiT51 aRdgenas (umetesoba nasyidobis wesebiT mimarTavda 

sasamarTlos). imis dasadastureblad, rom msgavsi urTierToba 

warmoadgens nardobas da ara _ nasyidobas. gamodgeba amonaridi 

erT-erTi xelSekrulebidan, romlis mixedviTac, mxare kisru-

lobs Semdeg valdebulebas: `gamyidveli Seqmnis (aaSenebs) qone-

bas im mizniT, rom myidvelisTvis misi gadacemis momentisTvis is 

Seesabamebodes xelSekrulebiT gansazrvrul pirobebs~. am piro-

biT mxare kisrulobs valdebulebas, Seqmnas (aaSenos) produqti 

da dasrulebuli saxiT gadasces myidvels, rac yovelgvari yoy-

manis gareSe unda CaiTvalos nardobis xelSekrulebis erT-erT 

ZiriTad ganmsazRvrel elementad, amasTan, meore pirobis Tanax-

mad, `gasayidi qoneba aris samomavlo, radgan misi aSeneba da 

xelSekrulebiT gansazRvrul mdgomareobaSi moyvana moxdeba ga-

myidvelis mier xelSekrulebiT dadgenil vadaSi~, _ anu gamyid-

veli kisrulobs valdebulebas, es qoneba Sesabamis kondiciaSi 

moiyvanos garkveuli anazRaurebis sanacvlod. Tumca pirveli 

pirobis SemTxvevaSi ibadeba kiTxva _ ra moxdeba im SemTxvevaSi, 

rodesac e.w gamyidveli, romelmac piradad ikisra produqtis 

Seqmna, Tavis mxriv, daukveTavs am valdebulebas sxva pirs ise, 

rom amis Sesaxeb SeTanxmeba ar arsebobs. msgavsi kiTxva ibadeba 

                           
51 saqarTvelos uzenaesi sasamarTlos 2013 wlis 7 martis gadawyvetileba 

#as-1162-1091-2012. 



19 

im praqtikis gaTvaliswinebiT, rom samSeneblo sferoSi, xSir 

SemTvevaSi, valdebulebas kisrulobs erTi kompania, xolo, Tavis 

mxriv, igi am samuSaos sxva, ukve Semsrulebel kompanias ukve-

Tavs, am SemTxvevaSi, pirveli kompania gamodis damkveTad,52 xo-

lo meore komania ki _ Semsruleblad53.  

sainteresoa, Tu ramdenad SeuZlia kompanias, romelic Tavisi 

codniT da gamocdilebiT aris cnobili, sxvas gadaandos am 

xelSekrulebis srulad Sesruleba. vfiqrob, mas ekisreba am sa-

muSaos piradad Sesruleba, rasac ssk-is 632-e muxli adgens. 

Tumca aris meore kuTxec, romelsac ssk-is 398-e muxli gvTava-

zobs kreditorTa uflebebis dasacavad. mis Tanaxmad, `movalem 

Tavisi kanonieri warmomadgenlis da im pirTa moqmedebisaTvis, 

romelTac igi iyenebs sakuTar valdebulebaTa Sesasruleblad, 

iseTive moculobiT unda agos pasuxi, rogorc sakuTari bra-

leuli moqmedebis dros~54. am SemTxvevaSi, generalur menardes 

daekisreba yvela is pasuxismgebloba, rasac is sxva qvemenardes 

gadaandobs. aRniSnul msjelobaSi gaziarebulia saqarTelos 

uzenaesi sasamarTlos 2013 wlis 7 martis gadawyvetilebaSi 

moyvanili mosazreba,55 Tumca, vfiqrob, rom am SemTxvevaSic ki 

pasuxismgeblobis sakiTxis sxva menardeze gadandobis sakiTxi 

Riad rCeba, rac damatebiT kvlevas saWiroebs. 

am pirobebis gaTvaliswinebiT, vfiqrob, udavoa da samarTle-

briv mtkicebas ar saWiroebs am xelSekrulebaTa samarTlebrivi 

                           
52 `arqiteqturul-samSeneblo saqmianobaze saxelmwifo zedamxedvelobis 

Sesaxeb~ saqarTvelos kanonis me-2 muxlis `v~ punqtis Tanaxmad, damkveTi 

aris fizikuri an iuridiuli piri, agreTve kanoniT gansazRvruli sxva 

organizaciuli warmonaqmni, romelic samuSaos ukveTavs saproeqto an/da 

samSeneblo organizacias. 
53 `arqiteqturul-samSeneblo saqmianobaze saxelmwifo zedamxedvelobis 

Sesaxeb~ saqarTvelos kanonis me-2 muxlis `z~ punqtis Tanaxmad, Semsru-

lebeli, igive menarde aris iuridiuli an fizikuri piri, romelic asru-

lebs saproeqto-saZiebo da samSeneblo-samontaJo samuSaoebs 
54 saqarTvelos samoqalaqo kodeqsis 396-e muxli. 
55 saqarTvelos uzenaesi sasamarTlos 2013 wlis 7 martis gadawyvetileba 

#as-1162-1091-2012. 
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Sinaarsis gansazRvra, radgan dainteresebuli adamiani, romelsac 

SegviZlia, pirobiTad, SemkveTi davarqvaT, gauazreblad debs 

swored nardobis xelSekrulebas, radgan mas aqvs interesi, sa-

boloo jamSi, miiRos SeTanxmebuli xarisxis qoneba, dasrule-

buli saxiT, Sesabamisi anazRaurebis sanacvlod. Tavis mxriv, 

samSeneblo kompania, romelsac pirobiTad SegviZlia menarde vu-

wodoT, kisrulobs valdebulebas, Seqmnas SeTanxmebuli nivTi, 

Tavisi masaliT da SeTanxmebuli pirobebiT, Tumca amas samar-

Tlebriv mxareze arsebiTi zegavlena ar aqvs, radgan xelSekru-

lebis sagani _ sacxovrebeli bina, aris individualurad gan-

sazRvrul nakeTobas, amitom am SemTxvevaSi gamoiyeneba, mxolod 

nardobis momwesrigebeli normebi.56 

 

2.1.2. sasamarTlo praqtika sacxovrebeli binis mSeneblobis 

Sesaxeb winaswari xelSekrulebis samarTlebrivi xasiaTis gan-

sazRvrasTan dakavSirebiT 

 

xelSekrulebis samarTlebrivi bunebis gansazRvras SesaZloa 

didi mniSvneloba hqondes am xelSekrulebiT gaTvaliswinebuli 

ufleba-movaleobebis farglebis dadgenisas, vinaidan yvela sax-

elSekrulebo instituti individualuria da Sesabamisad, indi-

vidualur Sedegebsac awesebs57. swored amitom saqarTvelos 

uzenaesma sasamarTlom 2013 wlis 7 martis gadawyvetilebaSi 

nardobisa da nasyidobis xelSekrulebebi gamijna da gansazRvra 

sacxovrebeli binis nasyidobis Sesaxeb winaswari xelSekrulebis 

samarTlebrivi buneba. uzenaesi sasamarTlos ganmartebiT, `nasyi-

dobis xelSekrulebisaTvis damaxasiaTebelia, gamyidvelis mier 

                           
56 ZlieriSili z., nardobis xelSekrulebis gamijvna sxva msgavsi xelSe-

krulebebisgan, wignSi:Lroman Sengelia 70, saiubileo krebuli, samarTlis 

problemebi, 2012, 346. 
57 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tbilisi, 2001, 

23-24. 
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myidvelisaTvis xelSekruleis sagnis gadacema~58, xolo nardobis 

SemTxevaSi ki _ `samuSao procesis dasaxva, misi Sedegis gan-

sazRvra da a.S~59. am msjelobidan gamomdinare, SeiZleba iTqvas, 

rom nasyidobis xelSekrulebiT, gamyidveli kisrulobs valde-

bulebas, myidvels gadasces xelSekrulebiT nakisri nivTi, an 

sakuTrebis ufleba am nivTze, xolo nardobis SemTxvevaSi ki 

menarde valdebulia, Seqmnas raime nivTi da mis mier Seqmnili 

nivTi, ukve dasrulebuli saxiT, SeTanxmebuli pirobis Sesabami-

sad, gadasces SemkveTs. Tumca am SemTxvevaSi, aseve, mniSvnelova-

nia ara marto xelSekrulebis saTaurisa da xelSekrulebis 

formaluri mxaris gansazRvra, aramed mxareTa nebis safuZvlebis 

gageba, raTa xelSekrulebis samarTlebrivi buneba da misi dade-

bis mTavari motivebi zustad ganisazRvros.60 mocemul SemTxve-

vaSi, udavoa, rom dainteresebulma mxarem, romelsac binis SeZena 

surs, icis, rom es produqti, qoneba jer ar arsebobs da xel-

Sekrulebis dadebisas nebas avlens da gamodis misi Seqmnis in-

iciativiT. sasamarTlom aRniSna, rom aucilebelia nardobis 

xelSekruleba miznad isaxavdes SemkveTisaTvis samuSaos Sedegis 

gadacemas, radgan nardobis xelSekrulebis sagans waroadgens 

SromiTi saqmianobis Sedegi, maSin, rodesac nasyidobis xelSe-

krulebis mizania qonebis sakuTrebaSi gadacema61. 

 

2.2. nardobis ZiriTadi xelSekruleba 

 

sasamarTlo praqtikis, aseve, moyvanili msjelobis gaTvalis-

winebiT, udavoa, rom sacxovrebeli binis nasyidobis Sesaxeb wi-

naswari xelSekrulebis saxiT wminda Sinaarsis nardobis xelSe-

krulebaa warmodgenili, romlis safuZvelzec SemkveTi garkveu-

                           
58 saqarTvelos uzenaesi sasamarTlos 2013 wlis 7 martis gadawyvetileba 

#as-1162-1091-2012. 
59 iqve. 
60 iqve. 
61 iqve. 
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li anazRaurebis safuZvelze ukveTavs, menarde ki kisrulobs 

valdebulebas, daamzados Sesabamisi xarisxis qoneba garkveul 

droSi. am urTierTobis dasasruls, mxareebi deben ZiriTad xel-

Sekrulebas, romelSic aRniSnulia, rom winaswari xelSekrule-

biT gaTvaliswinebuli yvela piroba arsebobs, qoneba ki Seqmni-

lia Sesabamisi raodenobiTa da xarisxiT, razec mxareebi pre-

tenzias ar acxadeben, amis Semdeg xelSekruleba dasrulebulad 

da Sesrulebulad miiCneva. 

 

Tavi II. Secvlili garemoebebisadmi xelSekrulebis misadageba  

1. Secvlili garemoebebisadmi xelSekrulebis misadagebis in-

stituti 

 

1997 wlis 26 ivniss saqarTvelos paralamentma erTxmad mii-

Ro axali samoqalaqo kodeqsi62, romlis safuZvelzec kanonm-

deblobis sruli ganaxleba da mravali, sabWouri sistemisTvis 

ucnobi institutis danergva ganxorcielda.63 erT-erT aseT um-

niSvnelovanes siaxles warmoadgenda qarTuli samarTlebrivi 

sivrcisaTvis sruliad axali dargis, xelSekrulebis Secvlili 

garemoebebisadmi misadagebis SemoReba64, romlis arsebobac ka-

nonmdeblobaSi sasicocxlod mniSvnelovani xdeba maSin, rodesac 

qveyana imyofeba arastabiluri samoqalaqo brunvis pirobebSi da 

rTulia winaswar ganWvrito politikur-ekonomikuri garemos 

samomavlo mdgomareoba65. amasTan, misadageba erT-erT umniSvne-

lovanes sakiTxs warmoadgens, rodesac mxareTa Soris krizisu-

li mdgomareobaa, rac ZiriTad SemTxvevebSi, saxelmwifos saba-

                           
62 imnaZe d., samarTali, 2000, 53. 
63 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 4. 
64 CitaSvili n., Secvlili garemoebebiT warmoSobili Sesrulebis garTu-

leba, samarTlis Jurnali, 2011, 158. 
65 iqve, ix citata: zoiZe b., sakonstitucio kontroli da RirebulebaTa 

wesrigi saqarTveloSi, Tbilisi, 2007, 22-23. 
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zro ekonomikaze politikuri movlenebis zegavleniTaa gamow-

veuli. 

am institutis gamoyenebis aucilebloba dgeba maSin, rodesac 

xelSekrulebis Sesruleba rTuldeba, an xdeba SeuZlebeli66 

iseTi obieqturi garemoebebis gamo, romelic mxareTa riskis 

sferodan gamoricxulia da gamowveulia mizezebiT, romelTa 

acileba mxareebs ar SeeZloT67, Sesrulebis gagrZelebis moT-

xovna ki mxareebs uTuod usamarTlo mdgomareobaSi Caayenebs68. 

am sakiTxs ssk-is 398-e muxli exeba, romelic ayalibebs gare-

moebebs, Tu rodis, ra viTarebaSi SeuZliaT kreditors an mo-

vales moiTxovon xelSekrulebis Secvlili garemoebebisadmi 

misadageba, ra obieqturi pirobebis warmoSobaa saWiro am mux-

lis realizebisaTvis. Tumca sanam konkretulad muxlis Sinaar-

sobriv da samarTlebriv ganxilvaze gadavidode, mokled Sevexebi 

am institutis ganviTarebisa da Camoyalibebis gzas.  

xelSekrulebis Secvlili garemoebebisadmi misadagebis SesaZ-

lebloba pirdapir aris dakavSirebuli mdidar sasamarTlo 

praqtikasTan, radgan yovel jerze mxolod sasamarTloa ufle-

bamosili gadawyvitos, Tu ramdenad imoqmeda Secvlilma garemoe-

bebma xelSekrulebis obieqtur mimdinareobaze da daadginos, ra 

SemTxvevaSi gvaqvs misadagebis winapiroba da ra SemTxvevaSi, _ 

ubralod mxaris mier saxelSekrulebo riskis gauTvleloba.69 

`Secvlili garemoebani umeteswilad sasamarTlo praqtikaSi 

dadgenili garemoebania~70 (am msjelobisas mxedvelobaSi unda 

miviRoT, aseve, is minimaluri SemTxvevebi, rodesac mxareebi Ta-

vadve usadageben xelSekrulebas Secvlil garemoebebs).  

                           
66 Sir Markesinis B, Unberath H, Johnston A., The German Law of Contract, Ore-

gon, 2006, 319. 
67 imnaZe d., samarTali, 2000, 54. 
68 Zhang M., Chinese contract law, Leiden the Netherlands, 2006, 228. 
69 iqve, 229. 
70 saqarTvelos samoqalaqo kodeqsis komentari, wigni III, Tbilisi, 2001, 

400. 
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marTalia, TiTqmis yvela samarTlebriv sistemaSi, romelic 

misadagebis teqnikas aRiarebs, gawerilia, rom jer mxareebi unda 

ecadon, moaxdinon xelSekrulebis cvlileba, axal garemoebebze 

morgeba da mxolod amis verSeZlebis, verganxorcielebis Semd-

gom mimarTon sasamarTlos,71 Tumca es danawesi SesaZloa absur-

dulad miviCnioT, radgan msgavs urTierTobaSi, or mxares Soris 

SeuZlebelia iseTi kompromisis miRweva, romelic orivesTvis 

Tanabrad sasurveli, misaRebi da damakmayofilebeli iqneba. aR-

niSnuli msjeloba emyareba am naSromis meore TavSi ganxilul 

menardeebsa da SemkveTebs Soris urTierTobas, binaTmSeneblobis 

xelSekrulebebis farglebSi nakisri valdebulebebis gaTvalis-

winebiT. 2008 wlis saomari moqmedebebis Sedegad nardobis xel-

Sekrulebebi masobrivad dairRva, xelSekrulebis monawile mxa-

reebi dResac cdiloben miusadagon es xelSekrulebebi Secvlil 

garemoebebs, movaleebis umetesoba ki dReis mdgomareobiT aris 

gadaxdisuunarod gamocxadebuli, risi safuZvelic gaxda is 

faqti, rom am mxareebs Soris warmoSobili urTierTobidan 

xelSekrulebebis umravlesobis Secvlili garemoebebisadmi misa-

dageba ver ganxorcielda. amasTan, misadagebis dros, yovel 

jerze erT-erTi mxare dgeba ufro cud mdgomareobaSi, meores-

Tan SedarebiT, radgan kreditori, romelsac sakmaod didi fi-

nansuri an sxva saxis molodinebi hqonda, ra Tqma unda, ar iqne-

ba imis msurveli, rom krizisul mdgomareobaSi aRmoCenili mo-

valis gamo, gadaTqvas ukve SeTanxmebuli pirobebi da moaxdinos 

maTi movalis finansur mdgomareobaze morgeba da adaptireba, 

ris Sedegadac is ver miiRebs gaTvlil mogebas/sargebels. 

swored amitom xSir SemTxvevaSi rTuldeba da SeuZlebelic ki 

xdeba SeTanxmebis miRweva, Tumca `kreditoris uari Secvlili 

garemoebebisadmi xelSekrulebis misadagebaze ar unda iyos mi-

zanSewonili, radgan mas upirispirdeba movalis pativsadebi in-

                           
71 Baranauskas E., Zapolskis P., The Effect of Change In Circumstances On The 

Performance of Contract, 2009, 198. 
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teresi, saxelSekrulebo wonasworobisa da interesTa balansis 

aRdgenisa da dacvis principi~72. xSirad misadagebis problemis 

warmoSobisas, kreditori aris ori alternativis winaSe _ da-

Tanxmdes kompromiss da miusadagos xelSekruleba Secvlil ga-

remoebebs an/da moiTxovos xelSekrulebis sruli simkacriT 

dacva da verafer miiRos, radgan xSirad msgavs mdgomareobaSi 

Cavardnili movale gadaxdisuunarobis problemis winaSe dgeba, 

xelSekrulebis misadageba ki erTgvar reabilitaciis gegmas 

hgavs, rodesac gamouval mdgomareobaSi aRmoCenil movales eZ-

leva saSualeba, arasrulad, garkveul droze gadanawilebiT, 

naklebi raodenobiTa da xarisxiT, Tumca mainc, Seasrulos naki-

sri valdebuleba. aRniSnuli msjeloba gamomdinareobs 2008 

wlis agvistoSi ruseT–saqarTvelos Soris ganviTarebuli sao-

mari moqmedebebis Sedegad qveyanaSi warmoqmnili ekonomikuri 

krizis fonze menardeebis mier masobrivad darRveuli SemkveTis 

uflebebis gaTvaliswinebiT, rodesac am saomarma moqmedebebma 

faqtobrivad mTeli qveynis ekonomikis paralizeba moaxdina, gan-

sakuTrebiT ki es samSeneblo seqtors Seexo. 

rogorc ukve aRiniSna, xelSekrulebis misadagebis sakiTxis 

arseboba warmoudgenelia mdidari da moqnili sasamarTlo praq-

tikis gareSe, amasTan dakavSirebiT mniSvnelovania sasamarTlo 

praqtikis istoriuli ganviTarebis ganxilva, romelic pirdapir 

miuTiTebs am institutis mimarT me-19 saukunemde da me-19 saku-

nis Semdeg sazogadoebis midgomas. me-19 saukunemde sasamarTloe-

bis mier mkacrad iyo daculi principi _ Pacta Sunt Servanta,73 

romlis safuZvelzec, yvela nakisri saxelSekrulebo valdebu-

leba pirnaTlad da srulad unda Sesrulebuliyo, radgan sax-

elSekrulebo valdebulebas absoluturi xasiaTi hqonda74. amaze 

                           
72 CitaSvili n., Secvlili garemoebebiT warmoSobili Sesrulebis garTu-

leba, samarTlis Jurnali, #2, 2011, 162. 
73 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 577. 
74 Charman M., Contract Law, Cullompton, Devon, 2007, 216. 
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metyvelebs inglisis mefis sasamarTlos75 1647 wlis gadawyve-

tileba saqmeze, Paradine v. Jane, sadac saqme exeboda xelSekru-

lebis Secvlili garemoebebisadmi misadagebis mcdelobas76. sasa-

marTlom aRniSna, rom, Tu mxareebis survili iyo Seemsubuqebi-

naT/aeridebinaT pasuxismgebloba raime arasavaraudo dauZleveli 

mdgomareobis gamo, maSin es Sesabamisi wesiT unda aReniSnaT 

xelSekrulebaSi;77 xelSekrulebis mxareebi iyvnen sakmarisad 

kompetenturebi da Wkvianebi, raTa moexdinaT maTTvis sasurveli 

valdebulebebis xelSekrulebaSi aRniSvna.78 amiT sasamarTlom 

xelSekrulebis pirobis uzenaesobasa da misgan gadaxvevis dauS-

veblobas gausva xazi.  

imave sasamarTlom, ukve 1863 wels saqmeze, Taylor v. Caldwell 

aRniSna, rom, Tu xelSekrulebis Sesruleba gaxda SeuZlebeli 

raime gauTvaliswinebeli mizezis gamo (extraneous cause), romel-

zec arc erTi mxare ar iyo pasuxismgebeli, xelSekrulebis Sec-

vlili garemoebebisadmi misadageba unda moxdes (discharge79).80 am 

SemTxvevaSi sasamarTlom miiRo ufro samarTliani gadawyvetile-

ba, misadagebis saxiT, vidre es iqneboda xelSekrulebis gauqme-

ba/moSla (breach81). mocemuli SemTxvevidan naTlad Cans, rom 

                           
75 King’s Bench – 1215 wels gaerTianebul samefoSi dafuZnebuli erT-erTi 

uZvelesi sasamarTlo, romelic iyo garkveul sakiTxebSi umaRlesi sasa-

marTlo organo.  
76 saqme exeboda paradainis sarCels jeinis winaaRmdeg, romlis mixedviTac, 

sasarCelo moTxovnas warmoadgenda sami wlis qiris gadauxdeloba. sadavo 

miwis obieqti moxvda saomari moqmedebebis zRvarze, ris safuZvelzec jei-

ni moklebuli iyo SesaZleblobas, esargebla aRniSnuli miwis nakveTiT, 

romlis moijaresac warmoadgenda. 
77 Suff M., Essential Contract Law, London, 1997,107. 
78 Vinay R., Prakash N., The Doctrine of Frustration: It’s Development, Features 

and Anomalies, 86. 
79 Discharge of Contract – igulisxmeba saxelSekrulebo valdebulebebis 

misadageba Secvlil garemoebebze.  

ix.,<http://www.businessdictionary.com/definition/discharge-of-contract.html> 

[20.06.2014] 
80 Suff M., Essential Contract Law, London, 1997, 107. 
81 Charman M., Contract Law, Cullompton, Devon, 2007, 216. 
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sasamarTlos damokidebuleba aRniSnuli garemoebis mimarT radi-

kalurad Seicvala, radgan es iyo drois gamowveva da swored 

amis safuZvelze xelSekrulebis pirobebis uzenaesobis princips 

bzari gauCnda, vinaidan sakmaod rTuli procesis safuZvelze 

warmoiSva imis aucilebloba, rom konkretuli problemisadmi 

midgoma gamxdariyo ufro moqnili, winaaRmdeg SemTxvevaSi, es 

gamoiwvevda savalalo Sedegebs. naTlad Cans sasamarTlos ganvi-

Tarebisa da konkretulad am institutisadmi damokidebulebis 

cvlileba, radgan xelSekrulebis misadageba aris mravali sao-

mari moqmedebis pirmSo, rasac cxadyofs misi ganviTarebis gza, 

gansakuTrebiT ki es SegviZlia davinaxoT germaniis magaliTze, 

rodesac pirveli msoflio omis Sedegad miRebulma hiperinfla-

ciam da didma ekonomikurma krizisma ubralod aucilebeli gax-

ada, sasamarTloebs SeeqmnaT ufro moqnili meqanizmi82, radgan 

swored saomari moqmedebebis Sedegad warmoqmnilma ekonomikurma, 

politikurma da socialur-samarTlebrivma krizisma moiTxova, 

gamouval mdgomareobaSi Cavardnili movaleebisaTvis Semsubuqe-

buliyo pasuxismgeblobis sazRvrebi, rac gamoixateboda princip-

Si – Rebus Sic Stanibus, romlis Tanaxmadac, xelSekrulebis namd-

viloba damokidebulia im garemoebebis ucvlelobaze, romelTa 

safuZvelzec igi daido83. 

sakmaod mdidari sasamarTlo praqtikis gamo SesaZlebelia im 

pirobebis gamoyofa, ramac SesaZloa xelSekrulebis Secvlili 

garemoebebisadmi misadagebis aucilebloba gamoiwvios.84  

pirvel yovlisa, unda aRiniSnos SemTxveva, rodesac saqme 

gvaqvs xelSekrulebis obieqtis an misi nawilis ganadgurebasTan. 

am SemTxvevaSi aucilebelia xelSekrulebis obieqti orive mxa-

ris mier aRqmuli iyos, rogorc xelSekrulebis Sesrulebis 

                           
82 Sir Markesinis B, Unberath H, Johnston A., The German Law of Contract, Ore-

gon, 2006, 121. 
83 Zimmermann R., The Law of Obligation, Roman foundation of Civilian Tradition, 

Johannesburg, 1990, 579. 
84  Stone R., The Modern Law of Contract, Abingdon, Oxon, 2009, 534. 
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ZiriTadi saSualeba da am xelSekrulebis dadebis ZiriTadi mi-

zani.85 msgavs SemTxvevas adgili hqonda saqmeze, Taylor v. Cald-

well, rodesac garkveuli mizniT daqiravebuli sakoncerto dar-

bazi koncertis gamarTvamde gaCenili xanZris Sedegad ganadgur-

da, ris safuZvelzec moxda xelSekrulebis fundamenturi ob-

ieqtis misgan gamocla, ramac xelSekrulebis mimdinareobas azri 

daukarga. Sedegad, xelSekrulebis Secvlili garemoebebisadmi 

misadageba ganxorcielda.86 

aRsaniSnavia garemoeba, rodesac xelSekruleba saWiroebs me-

nardis mier xelSekrulebiT nakisri valdebulebis piradad Se-

srulebas da es garkveuli garemoebebis gamo SeuZlebelia.87 sa-

samarTlom msgavs SemTxvevazec imsjela saqmeze, Condor v, Barron 

Knights, sadac cnobili popjgufis drameris avadmyofobis gamo 

xelSekrulebiT nakisri kviraSi Svidi saRamos nacvlad, eqimis 

daskvnis safuZvelze is SeZlebda mxolod oTxis gamarTvas. aR-

niSnul saqmeSi sasamarTlom es misadagebis safuZvlad miiCnia da 

xelSekrulebis pirobebi Secvala88. 

mesame cnobili saqme exeboda pirobiTi xelSekrulebis dade-

bis SemTxvevaSi pirobis ardadgomas, romelzec damyarebuli iyo 

xelSekrulebis mimdinareoba. Krell v. Henry saqmis Tanaxmad, mefed 

kurTxevis ceremonialis yurebis mizniT sastumros is nomrebi 

daiqiraves, romlis fanjrebic dagegmil RonisZiebas gadmohyu-

rebda, Tumca mefis avadmyofobis gamo itronizacia gadaido. am 

saqmeSi sasamarTlos SefasebiT, swored is piroba, rom mxaris 

mizani iyo mxolod da mxolod ceremonialis yureba da rom ara 

mefed kurTxeva mxareebi am xelSekrulebas ar dadebdnen, xelSe-

krulebis Secvlili garemoebebisadmi misadagebis mizezi gaxda,89 

                           
85 Suff M., Essential Contract Law, London, 1997,108. 
86 Stone R., The Modern Law of Contract, Abingdon, Oxon, 2009, 534. 
87 Suff M., Essential Contract Law, London, 1997,108. 
88 Stone R., The Modern Law of Contract, Abingdon, Oxon, 2009, 536. 
89 Vinay R., Prakash N., The Doctrine of Frustration: It’s Development, Features 

and Anomalies, 87. 
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Tumca TiTqmis identur saqmeze _ Herne Bay Steamboat Co. v. Hut-

ton, sasamarTlom aRniSna, rom ar SeiZleba moTxovnili yofiliyo 

xelSekrulebis misadageba, radgan xelSekrulebis obieqti/mizani 

srulad da umetes nawilSi ar yofila darRveu-

li/ganadgurebuli90, am SemTxvevaSi, samarTlebrivi Sedegebis 

kuTxiT, gamoiyo obieqtis sruli da nawilobrivi ganadgureba _ 

Tu arsebobs imis varaudi, rom interesi bolomde ar gamqrala, 

maSin SesaZlebelia xelSekruleba ar CaiTvalos darRveulad, 

radgan principi, romelsac xelSekrulebis Secvlili garemoebe-

bisadmi misadagebis instituti emyareba, sasamarTloebis mier 

ganxilul unda iqnas maqsimalurad viwro CarCoSi, simkacrisa da 

sizustis umaRlesi xarisxis dacviT.91 

naSromis miznebidan gamomdinare, mniSvnelovania aRiniSnos sa-

samarTlos damkvidrebuli midgoma im SemTxvevasTan dakavSirebiT, 

roca xelSekrulebis Sesruleba da mimdinareoba rTuldeba sax-

elmwifos pirdapiri an iribi Carevis gamo, rodesac saqme exeba 

sagangebo an saomar mdgomareobas, radgan aRniSnulma movlenebma 

SesaZloa xelSekrulebis Sesruleba kanonis Zalis armqone gax-

ados im SemTxvevaSic ki, rodesac mxareebi ar warmoadgenen 

sabrZolo moqmedebebSi CarTul pirebs, an piriqiT, SesaZlebelia 

saomarma moqmedebebma xelSekrulebis mxareebi mtrebad gadaaq-

cios.92 SesaZlebelia nebismieri saxelSekrulebo urTierToba 

gaxdes Seusrulebeli aucilebeli personisa an/da misi Zireuli 

obieqtis ganadgurebiT da rodesac saomar moqmedebebs SeuZlia 

gamoiwvios xelSekrulebis Secvlili garemoebebisadmi misadage-

bis institutis gamoyenebis SesaZlebloba, misi amoqmedeba,93 ris 

Sedegadac mxare SeZlebs moiTxovos garkveuli SeRavaTebi. saq-

                           
90 iqve. 
91 Fridman G.H.L., The Theory and Practice of Frustration, Chitty’s Law Journal, 

1977, 37. 
92 Stone R., The Modern Law of Contract, Abingdon, Oxon, 2009, 538. 
93 McNair A. D., Frustration of Contract by War, The Law Quarterly Review, 1940, 

173. 
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meze, National carriers v Panalpina Ltd, aRiniSna, rom `Secvlili 

garemoeba arsebobs maSin, rodesac icvleba xelSekrulebidan 

gamomdinare Zireuli uflebebis buneba da am SemTxvevaSi ar aris 

samarTliani, mxareebs moeTxovoT pirvandeli muxlebisa da pi-

robebis srulyofili dacva~94.  

saomar moqmedebebTan dakavSirebuli problema dadga saqmeSi _ 

Tsakiroglou & co v Noble and Thori, rodesac xelSekruleba daido 

garkveuli produqtis miwodebaze port sudanidan hamburgamde, 

Tumca egviptis mTavrobis gadawyvetilebiT, suecis arxi droe-

biT Caiketa, ramac saxelSekrulebo pirobebis darRveva gamoiw-

via, mimwodeblis mier ki moTxovnil iqna xelSekrulebis misada-

geba, razec sasamarTlom ganmarta, rom SeuZlebelia aRniSnuli 

argumenti iyos marTebuli, radgan am SemTxvevaSi SesaZlebeli 

iyo, marTalia SemovliTi gziT, Tumca mainc, xelSekrulebis 

Sesruleba masSi aRwerili pirobebis Sesabamisad, marSutis gaZ-

vireba ki mxolod da mxolod saxelSekrulebo riskis fargleb-

Si eqceoda.95 amiT sasamarTlom ganamtkica mosazreba imis Tao-

baze, rom misadagebis moTxovna SeiZleba mxolod maSin, Tu gar-

TulebiT realurad da obieqturad adgebaT mxareebs an mxares 

ziani da dauSvebelia, rodesac misi moTxovna xdeba mxaris mier 

raime taqtikuri manevris farglebSi da keTilsindisierebis 

princips miRma.96  

saqmeSi _ Tamplin v. Anglo-Mexican Petroleum, gemi, romelic 

gankuTvnili iyo 5 wliani xelSekrulebisaTvis, saxelmwifos 

gadawyvetilebiT gamoyenebul iqna samxedro gemad, ramac, ra Tqma 

unda, gamoiwvia xelSekrulebis garTuleba da SemdgomSi es faq-

ti misi misadagebis safuZelic gaxda.97 aseve, aRsaniSnavia faqti, 

rodesac omis dawyebis Semdeg ori mxare, romelTa Soris mimdi-

                           
94 Suff M., Essential Contract Law, London, 1997,107. 
95 Stone R., The Modern Law of Contract, Abingdon, Oxon, 2009, 538. 
96 saqarTvelos samoqalaqo kodeqsis komentarebi, wigni III, Tbilisi, 2001, 

406. 
97 iqve. 
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nareobda komerciuli saqmianoba, dawyebuli omis Sedegad xvde-

bian erTmaneTis winaaRmdeg, ris safuZvelzec mtris qveyanasTan 

raime saqonlis miwodeba avtomaturad ukanono xdeba98. 

ganxiluli magaliTebisa da msjelobis safuZvelze, SesaZle-

belia am urTierTobis garkveul CarCoSi Casma da misi zogadi 

sazRvrebis dadgena. misadagebis moTxovna SesaZlebelia mxolod 

maSin, rodesac saxelSekrulebo urTierTobidan gamomdinare 

valdebulebis Sesruleba xdeba SeuZlebeli, an SeuZlebelTan 

gaTanabrebuli, es urTierToba xdeba ukanono, xdeba misi dadebis 

safuZvlebis damaxinjeba, misi miznebis gardaqmna da mxareTa mier 

SeTanxmebuli pirobebi da am pirobebis realuri aRqma aris ra-

dikalurad gansxvavebuli. swored amitom, sasamarTloebis mier 

damkvidrebuli praqtikis Tanaxmad, yovel SemTxvevaSi umkacresad 

xdeba im kriteriumebis Sefaseba da maT safuZvelze xelSekru-

lebis Secvlili garemoebebisadmi misadageba, risTvisac auciele-

belia, gaimijnos garemoebebis realuri cvlileba da mxareTa 

mier saxelSekrulebo urTierTobaSi Sesvlis Semdgomi riskebi, 

ramac SesaZlebelia mxare datovos imedgacruebuli, radgan mis 

mier aRqmulma saxelSekrulebo molodinebma SeiZleba ar gaa-

marTlos.99 

 

2. ssk-is 398-e muxli, rogorc misadagebis samarTlebrivi 

winapiroba da damkidrebuli sasamarTlo praqtika am muxlTan 

mimarTebiT 

 

qarTul samarTlebriv sivrceSi am sakiTxis mowesrigebas ssk-

is 398-e muxli gvTavazobs, romlis Tanaxmadac, `Tu is garemoe-

bebi, romlebic xelSekrulebis dadebis safuZveli gaxda, xelSe-

krulebis dadebis Semdeg aSkarad Seicvala da mxareebi ar da-

                           
98 Charman M., Contract Law, Cullompton, Devon, 217. 
99 Fridman G.H.L., The Theory and Practice of Frustration, Chitty’s Law Journal, 

1977, 37-38. 
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debdnen am xelSekrulebas an dadebdnen sxva SinaarsiT, es 

cvlilebebi rom gaeTvaliswinebinaT, maSin SeiZleba moTxovnil 

iqnes xelSekrulebis misadageba Secvlili garemoebebisadmi~100. 

`aq saqme exeba iseT SemTxvevebs, roca gaZnelebulia xelSekru-

lebis Sesruleba da, Tu is mainc Sesruldeba, mZime ekonomikur 

Sedegebs gamoiwvevs xelSekrulebis erTi an orive mxarisaTvis 

im mizeziT, rom arsebiTad Seicvala is garemoebebi, romlebida-

nac mxareebi gamodiodnen xelSekrulebis dadebisas~101. kanonis 

es danawesi gamoyofs xelSekrulebis dadebis safuZvlis gamoc-

lis winapirobas, e.w garigebis safuZvlis darRvevas102, rodesac 

xelSekrulebis Sesruleba aris garTulebuli, an SeuZlebelTan 

gaTanabrebuli, radgan is veRar emsaxureba misi dadebis komer-

ciul mizans103, darveulia is molodinebi, rac mxareebs hqondaT 

da xelSekrulebis realuri sagani SeTanxmebulisgan radikalu-

rad gansxvavdeba. 

misadagebis moTxovnisaTvis aucilebelia adgili hqondes ga-

remoebebs: erT SemTxvevaSi, rodesac xelSekruleba daido da 

mxolod amis Semdgom moxda garemoebebis cvlileba (obieqturi 

elementi) da meore SemTxvevaSi, is garemoebebi, romlis safuZ-

velzec daido xelSekruleba, mcdari aRmoCnda (subieqturi ele-

menti), ris Sedegadac xelSekrulebis Sesruleba garTulda, 

gaxda ukanono an nakisrisgan radikalurad gansxvavebuli, Tumca, 

aucilebelia, es garemoebebi iyos mxareTa kontrolis sferos 

gareT104 da am SemTxvevaSi, ar ikveTebodes arc erTi mxaris 

braleuli qmedebis kvali. rodesac gardauvalia saxelSekrulebo 

urTierTobaSi am institutis CarTva, aucilebelia, is yovelgva-

ri subieqturi elementebis gareSe iyos Camoyalibebuli, raTa 

verc erTma mxarem SeZlos am muxliT gaTvaliswinebuli pirobe-

                           
100 saqarTvelos samoqalaqo kodeqsis 398-e muxli. 
101 WeWelaSvili z., saxelSekrulebo samarTali, Tbilisi, 2010, 121. 
102 iqve. 
103 Suff M., Essential Contract Law, London, 1997,107. 
104 Charman M., Contract Law, Cullompton, 216. 
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biT, saxelSekrulebo upiratesobis mopoveba da amiT manipuli-

reba. amisaTvis saWiroa normis is elementebi, romelic subieq-

turi da mikerZoebuli interpretaciis saSualebas iZleva, kri-

tikuli kuTxiT ganvixiloT, radgan rogorc zemoT aRiniSna, am 

normis srulyofili moqmedebis uzrunvelyofa mxolod sasamar-

Tlos SeuZlia, mxolod da mxolod sasamarTloa uflebamosili, 

daadginos, marTlac Seicvala arsebiTi pirobebi Tu ara. amitom 

sasurvelia, am normis rac SeiZleba zogadi da yovelgvari sub-

ieqturi elementebisgan Tavisuflad Camoyalibebuli koncefcia 

damuSavdes, romlis safuZvelzec miviRebT mxolod normis ga-

moyenebisaTvis aucilebeli kriteriumebis mkacr tests.  

398-e muxlis pirveli nawilis meore winadadeba adgens pir-

veli winadadebis alternativas, kerZod ki, pirvel winadadebaSi 

aRwerilia misadagebis samarTlebrivi da obieqturi winapirobebi, 

meore nawili ki misi ganuxorcieleblobis winaaRmdeg SemTxvevad 

gvTavazobs xelSekrulebis pirobebis mkacrad ardacvis SesaZ-

leblobas105, rac, ra Tqma unda, yovlad bundovan da subieqturi 

danawesia, romelic aSkara safrTxes uqmnis am urTierTobisa da 

institutis jansaR mimdinareobas, radgan nebismier jerze mo-

vales eqneba samarTlebrivi berketi da winaRoba, ar daeTanxmos 

kreditoris moTxovnas misadagebaze da aamuSaos muxlis meore 

nawili _ meore alternativa, romlis mixedviTac SeZlebs arasa-

marTlianad, arakeTilsindisierad, magram samarTlebrivad aiZu-

los kreditori, dahyves mis arakeTilsindisier nebas. aRniSnuli 

midgoma aris yovlad miuRebeli, radgan is ewinaaRmdegeba gari-

gebis safuZvlebis rRvevis instituts, riTac xelSekrulebis 

Sesrulebis valdebuleba knindeba.106 mxareebi, `rogorc samar-

                           
105 saqarTvelos samoqalaqo kodeqsis 398-muxlis pirveli nawilis meore 

winadadeba: `winaaRmdeg SemTxveaSi, calkeul garemoebaTa gaTvaliswinebiT, 

xelSekrulebis mxares ar SeiZleba moeTxovos Seucvleli xelSekrulebis 

mkacrad dacva~. 
106 tabataZe d., xelSekurlebis misadageba Secvlili garemoebebisadmi., 

qarTuli biznes samarTlis mimoxilva, 2013, 39. ix., CitaSvili n., Sec-
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Tlebrivi urTierTobebis monawileni valdebulni arian keTil-

sindisierad ganaxorcielon TavianTi uflebebi da movaleobe-

bi~107. amasTan, `keTilsindisierebis farglebSi xelSekrulebis 

orive mxare Tanabarwilad valdebulia, xeli Seuwyos xelSe-

krulebis Sesrulebas, amasTan, samoqalaqo kodeqsis amave prin-

cipze dayrdnobiT mxares zog SemTxvevaSi ufro mets akisrebs, 

vidre xelSekrulebiT aqvs nakisri~108.  

aseve, gaugebaria da safrTxis Semcvelia 398 muxlis me-3 na-

wilis is winadadeba, romliTac mxares ufleba eZleva yovelg-

vari dasabuTebis gareSe uari ganacxados xelSekrulebis misada-

gebaze. es danawesic saWiroebs gaumjobesebas, an unda iqnes amo-

Rebuli normidan, raTa debulebam miiRos uzogadesi saxe da 

iyos gamosadegi mxolod im winapirobebis dasadgenad, rac saWi-

roa misi amoqmedebisaTvis. saqarTvelos uzenaesma sasamarTlom 

am sakiTxTan dakavSirebiT gaakeTa mniSvnelovani ganmarteba, 

romlis mixedviTac, gamoyo da dawvrilebiT ganmarta, daazusta 

misadagebis institutis amoqmedebisaTvis dasadgeni testi, Tumca 

es ganxorcielda kanonis farglebSi, ris safuZvelzec gadawyve-

tilebaSic asaxulia kanonis xarveziani danawesis mqone winada-

debebis ganxilvac. pirvel yovlisa, aRsaniSnavia is martivi cne-

ba, rac sasamarTlom ssk-s 398-e muxlTan mimarTebiT daadgina: 

`samoqalaqo kodeqsis 398-e muxlis farglebSi dazaralebulma 

mxarem unda amtkicos, rom movlenis dadgomam valdebulebis Se-

sruleba gaxada ukiduresad mZime (ganuxorcielebeli). xelSe-

kruleba daido im ZiriTadi varaudiT, rom movlena ar dadgebo-

da da rom xelSekrulebiT valdebul pirs ar hqonda gaTvalis-

winebuli movlenis dadgomis riski~109. marTalia, aRniSnuli 

                                                         
vlili garemoebebiT warmoSobili Sesrulebis garTuleba, samarTlis Jur-

nali, #2 2011. 
107 saqarTvelos samoqalaqo kodeqsis me-8 muxli. 
108 saqarTvelos uzenaesi sasamaTlos 2010 wlis 6 ivlisis gadawyvetile-

ba #as-7-6-2010. 
109 iqve. 



35 

warmoadgens uzogades ganmartebas, Tumca am institutis far-

glebSi swored rom msgavsi, zogadi ganmartebis qonaa aucile-

beli, romelic Tavisufali iqneba yovelgvari gareSe faqtore-

bisgan da faqtobrivad, gamoricxavs misi saSualebiT uflebebis 

borotad gamoyenebas, an valdebulebebisaTvis Tavis aridebas. am 

cnebasTan erTad, sasamarTlom gansazRvra is kriteriumebi, ro-

melTa arsebobac aucilebelia, raTa mxarem SeZlos mimarTos 

ssk-s 398-e muxls: 

1. Secvlilma garemoebebma unda gamoiwvios valdebulebis Se-

srulebis ukiduresad damZimeba; 

2. garemoeba aSkarad unda Seicvalos xelSekrulebis dadebis 

Semdeg; 

3. garemoebebis Secvlis gonivrulad gaTvaliswineba xelSe-

krulebis dadebis dros SesaZlebeli ar unda iyos, anu Sec-

vlili garemoebebi ar unda Sedidodes dazaralebuli mxaris 

kontrolis sferoSi; 

4. xelSekrulebiT ar unda iyos gaTvaliswinebuli garemoebe-

bis Secvlis riskis dazaralebuli mxarisaTvis dakisreba. wi-

naaaRmdeg SemTxvevaSi saxelSekrulebo piroba moqmedebs da 398-e 

muxlis gamoyeneba dauSvebelia; 

5. xelSekrulebis Sesrulebis garTuleba gamowveuli unda 

iyos swored aSkarad Secvlili garemoebaTa gamo, anu arse-

bobdes mizezobrivi kavSiri.110 

am kriteriumebiT sasamarTlom gamoyo is aucilebeli pirobebi, 

rac gamokvleuli unda iqnas 398-e muxlis moTxovnebis amoqme-

debamde. aRniSnuli unda gamoixatos xelSekrulebis mxareebisaT-

vis valdebulebis Sesrulebis ukiduresad garTulebiT, ar aqvs 

mniSvneloba garemoebebi romel mxareze ufro metad imoqmedebs, 

radgan saxelSekrulebo urTierTobis xasiaTidan gamomdinare, 

SesaZlebelia garemoebebma meti ziani miayenos movales, an piri-

qiT _ kreditors, Tumca, aseve, SesaZlebelia ganviTardes mesame 

                           
110 ix., iqve 
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SemTxvevac, rodesac mxareebi Tanabrad dazaraldebian (vfiqrob, 

rom es iqneba idealuri SemTxveva 398-e muxlis im danawesis 

amoqmedebisaTvis, sadac saubaria problemis mxareTa mier mola-

parakebiT mogvarebaze), ramac SesaZlebelia gamoiwvios, rogorc 

Sesrulebis ukiduresad damZimeba (mag., raime produqtze fasis 

radikaluri zrdiT), an Sesrulebis ukiduresad gamartiveba 

(raime produqtze fasis radikaluri SemcirebiT), rac, aseve, 

Secvlil garemoebad SeiZleba CaiTvalos.111 aucilebelia, gare-

moebebi Seicvalos mxolod xelSekrulebis dadebis Semdeg da 

mxareebs amasTan kavSiri ar unda hqondeT, es ar unda iyos maTi 

ganzraxi, an gaufrTxilebeli moqmedebis Sedegad gamowveuli da 

aRsaniSnavia, rom garemoebebis cvalebadobisaTvis ar aris auci-

lebeli maTi raime movlenasTan dauyovneblivi dakavSireba, rad-

gan SesaZlebelia, movlenis dadgomam wamierad ar Secvalos ga-

remoebebi da es iyos neli procesi, romelic garemoebebis 

cvlilebas gawelavs da mis uaryofiT Sedegsac didi drois gan-

mavlobaSi datovebs. `Secvlili garemoebis specifikidan gamom-

dinare, SeiZleba, moTxovna garemoebis garemoebis warmoSobis 

momentidan mogvianebiTac warmoiSvas~112. magaliTisaTvis gamodge-

ba saomari moqmedebebi, romlis uaryofiTi Sedegebi ekonomikaze 

imwamierad ar aisaxeba da SesaZlebelia sagangebo mdgomareobis 

dasrulebis Semdegac miviRoT misi Sedegebi. `omis uaryofiTi 

ekonomikuri Sedegebi, rogorc wesi, ar sruldeba saomari moq-

medebebis dasrulebasTan erTad da mas zog SemTxvevaSi sakmaod 

xangrZlivi ganviTareba aqvs~113, ris safuZvelzec, SesaZlebelia 

Secvlil garemoebis pirobad mogvevlinos omis Sedegad gamow-

veuli finansuri krizisi, romelic mizezobriv kavSirSi unda 

iyos damdgar SedegTan, Sesrulebis garTulebasTan da mis uki-

duresad damZimebasTan.  

                           
111 Unidroit Principles of International Commercial Contracts, Rome, 2010, 214. 
112 saqarTvelos uzenaesi sasamarTlos 2010 wlis 6 ivlisis gadawyveti-

leba #as-7-6-2010. 
113 iqve. 
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2.1. ssk-is 398-e muxlis gamoyenebisaTvis aucilebeli winapi-

robebi 

 

398-e muxlisa da am muxlis Sesaxeb dReisaTvis yvelaze 

mniSvnelovani sasamarTlo gadawyvetilebis sistemuri ganxilvis 

safuZvelze SegviZlia davaskvnaT, rom im garemoebebis dasadge-

nad, romlebmac mniSvnelovnad Secvales xelSekrulebis mimdina-

reoba da kontrahentebis molodinebi, ramac Sedegad gamoiwvia, 

an SesaZloa gamoiwvios mxareTa komerciuli interesebis dakni-

neba, aucilebelia Semdegi kriteriumebis arseboba: 

1. Secvlilma garemoebebma unda gamoiwvios valdebulebis Se-

srulebis ukiduresad damZimeba, misi garTuleba da SeuZlebel-

Tan gaTanabreba, ris safuZvelzec misadageba iqneba saxelSekru-

lebo urTierTobis gadarCenis erTaderTi alternativa. amasTan, 

xelSekrulebis Tavdapirveli pirobebiT Sesrulebis moTxovna 

movales mZime mdgomareobaSi unda agdebdes; 

2. garemoeba aSkarad unda Seicvalos xelSekrulebis dadebis 

Semdeg. Tu igi xelSekrulebis dadebamde Seicvala, SeuZlebeli 

iyo amis Sesaxeb mxareebs ar scodnodaT; 

3. garemoebebis Secvlis gonivrulad gaTvaliswineba xelSe-

krulebis dadebis dros SesaZlebeli ar unda iyos, anu Sec-

vlili garemoebebi ar unda Sediodes dazaralebuli mxaris 

kontrolis sferoSi da Tavisufali unda iyos mxareTa nebismie-

ri ganzraxi, Tu gaufrTxilebeli qmedebisgan; 

4. xelSekrulebis Sesrulebis garTuleba gamowveuli unda 

iyos aSkarad Secvlil garemoebaTa gamo, anu unda arsebobdes 

mizezobrivi kavSiri ganxorcielebul qmedebas/movlenasa da mi-

Rebul Sedegebs Soris. 
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2.2. saomari moqmedebebis fonze valdebulebis Sesrulebis 

ukiduresad damZimeba (ganuxorcielebloba), rogorc xelSekru-

lebis Secvlili garemoebebisadmi misadagebis safuZveli (binamT-

Seneblobis xelSekrulebis magaliTze) 

 

gansaxilvelia, Tu ramdenad aris imis SesaZlebloba, rom 

2008 wlis agvistoSi ruseT-saqarTvelos Soris ganviTarebuli 

saomari moqmedebebi CaiTvalos Secvlil garemoebad da moeqces 

ssk-is 398-e muxlis mowesrigebis sferoSi, radgan swored am 

movlenebis ganviTarebam gamoiwvia binaTmSeneblobis Sesaxeb nar-

dobis xelSekrulebebis masobrivi darRveva. ZiriTad SemTxveveb-

Si, omi pirdapir ar warmoadgens xelSekrulebis darRvevis sa-

fuZvels, radgan rTulia am tipis omma pirdapirproporciuli 

gavlena moaxdinos pirTa kerZo urTierTobebze, Tumca am 

SemTxvevaSi problemas warmoadgens ara omi, aramed omis Sedegad 

miRebuli da misi uSualo zemoqmedebiT gamowveuli finansuri 

krizisi, rac SesaZlebelia, namdvilad iqnas miCneuli xelSe-

krulebebis masobrivi darRvevis mizezad. amis dasamtkiceblad 

saWiroa sakiTxis ganxilva da movlenebis erTmaneTTan mizezo-

brivi dakavSireba, ris safuZvelzec davakavSirebT ganxorciele-

bul qmedebasa da damdgar Sedegs. `valdebuleba unda Sesruldes 

– Sesruleba unda moxdes imdenad, ramdenadac es SesaZlebelia 

da damoukidebelia im siZneleebisgan, romlebic SeiZleba war-

moeSvas Semsrulebel mxares~114.  

binaTmSeneblobis Sesaxeb nardobis xelSekruleba exeba erT 

konkretul qonebas mravalbinian sacxovrebel saxlSi, romlis 

Seqmnis valdebulebasac kisrulobs menarde, xolo SemkveTi ki, 

Tavis mxriv, ixdis garkveul Tanxas, Tumca, vinaidan aRniSnuli 

qmedeba exeba ara mxolod SemkveTis mier gamiznuli qonebis 

Seqmnas, aramed im qonebis mxolod nawils, rasac realurad me-

                           
114 saqarTvelos samoqalaqo kodeqsis komentarebi, wigni III, Tbilisi, 

2001, 399. 
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narde qmnis, SemkveTi informirebuli iyo, rom misi qoneba iqne-

boda sxva didi qonebis nawili, romelsac menarde Seqmnida Tavi-

si saxsrebiT da saSualebebiT. amisaTvis is gamoiyenebda qveyanaSi 

moqmedi sabanko dawesebulebebis finansur daxmarebas (kredits). 

swored msgavsi finansuri daxmarebis safuZvelze samSeneblo 

subieqtebi (menardeebi) axorcielebdnen mravalbiniani Sereuli 

tipis saxlebis mSeneblobas, Tumca 2008 wlis 8 agvistodan 

qveyanaSi ganviTarebuli sayovelTaod cnobili movlenebis, ruse-

Tis federaciis mxridan saqarTveloze SeiaraRebuli Tavdasxmis 

gamo,115 romelic gagrZelda 2008 wlis 3 seqtembramde, moxda 

qveynis sakomunikacio da satransporto infrastruqturis ngreva 

da mwyobridan gamosvla, ramac gamoiwvia sabanko seqtoris mu-

Saobis Seferxeba da qveynis finansuri sistemis ganviTarebis 

dinamikis SeCereba _ finansuri krizisi.  

2008 wlis finansuri krizisis dros, rac gansakuTrebiT 

2008 wlis agvistodan 2009 wlis pirvel naxevarSi gamoixata, 

mniSvnelovnad Semcirda uZravi qonebis fasi, ris gamoc sabanko 

seqtoris is investicia, rac uZravi qonebis biznesis dafinanse-

baSi iqna ganxorcielebuli, gaufasurda. SeCerda developeruli-

samSeneblo kompaniebis sabanko kreditebiT dafinanseba, ris sa-

fuZvelzec saqarTvelos savaWro-samrewvelo palatam daadastu-

ra, rom aRniSnuli iyo forsmaJoruli, anu Secvlili garemoe-

ba.116 saqarTvelos uzenaesi sasamarTlos ganmartebiT ki, omis 

Sedegebma SesaZebelia sakmaod xangrZlivi zegavlena moaxdinos 

ekonomikur urTierTobebze da sagangebo mdgomareobis dasrule-

basTan erTad ar dasruldes117. 

                           
115 saqarTvelos prezidentis 2008 wlis 9 agvistos brZanebuleba #402 

`saqarTvelos mTels teritoriaze saomari mdgomareobis da sruli mobi-

lizaciis gamocxadebis Sesaxeb~. 
116 saqarTvelos savaWro-samrewvelo palatis 2009 wlis 12 noembris aqti 

#03-03/108. 
117 saqarTvelos uzenaesi sasamaTlos 2010 wlis 6 ivlisis gadawyvetileba 

#as-7-6-2010. 
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Tavi III. Secvlili garemoebebisadmi xelSekrulebis misadage-

basTan dakavSirebuli gamowvevebi da reformis aucilebloba 

(sacxovrebeli binis mSeneblobis Sesaxeb xelSekrulebis mixed-

viT) 

 

1. sacxovrebeli binis mSeneblobis Sesaxeb nardobis xelSe-

krulebis Sesrulebis SeuZlebloba 

 

2008 wlis agvistos omma, msoflio safinanso da SemdgomSi 

ekonomikurma krizisma, 2008-2010 wlebSi qveyanaSi Seqmnilma 

politikurma procesebma samSeneblo samuSaoebis garTuleba da 

Seferxeba gamoiwvia. am periodSi garemoebebis garTuleba das-

turdeba ukve dasaxelebuli saqarTvelos savaWro-samrewvelo 

palatis aqtiT da sxva mravali publikaciiTa Tu sakanonmdeblo 

regulirebiT. amdenad, zemoaRniSnul periodSi qveyanaSi faqto-

brivi garemoebebis realurma cvlilebam, rac menaSeneTa asocia-

ciis wevrebis nebisagan damoukideblad ganxorcielda, gamoiwvia 

samSeneblo kompaniebis mxridan samSeneblo samuSaoebis Sesrule-

bis SeTanxmebul vadebSi SeuZlebloba da SemdgomSi – mocemuli 

samuSaoebis Sesrulebis gaZneleba, Seferxeba, Sesabamisad, yove-

live zemoaRniSnulma seriozuli koreqtivi Seitana mSeneblobis 

vadebSi. kerZod, Secvlili garemoebebis gamo, 2008 wlis 1 seq-

tembramde dawyebuli mSeneblobebis didi nawili SeCerda da ga-

naxlda Zalian didi sirTuleebiT, an ver ganaxlda, ramac maTi 

dasruleba xangrZlivi droiT gadado. aRniSnuli garemoeba, mi-

TiTebuli krizisuli periodis garda, samSeneblo samuSaoebis 

warmoebis procesis specifikamac ganapiroba, kerZod, aRsaniSna-

via, rom samSeneblo procesis SeCereba avtomaturad ar moia-

zrebs mSeneblobis ganaxlebis SemTxvevaSi, samSeneblo samuSaoe-

bis imave periodiT gadavadebas. gadavadebis periodi, samSeneblo 



41 

samuSaoebis warmoebis specifikis gaTvaliswinebiT, rogorc wesi, 

mniSvnelovnad aRemateba aRniSnuli samuSaoebis SeCerebis vadebs.  

aRsaniSnavia, rom mSeneblobis dasrulebis vadebis darRvevis 

gamo samSeneblo kompaniebs ekisrebaT Tanxis, pirgasamtexlos, 

miuRebeli Semosavlis, bankSi gadaxdili procentebis, jarimebis 

da a.S. yvela saxeobis zianis anazRaureba erTdroulad, rac 

isedac mZime mdgomareobaSi myofi samSeneblo seqtoris krizisi-

dan gamosvlis perspeqtivas safrTxes uqmnis.  

zemoaRniSnuli calsaxad cxadyofs, rom imisaTvis, raTa Ta-

vidan iqnas acilebuli samSeneblo kompaniebis da samSeneblo 

samuSaoebis warmoebis mizniT Seqmnili amxanagobebis gadaxdisuu-

narobamde miyvana da zemoaRniSnuli yvela Tanmdevi Sedegi, miTi-

Tebul subieqtebs erTmniSvnelovnad esaWiroebaT garkveuli sa-

SeRavaTo periodi krizisidan gamosasvlelad, rac erTaderTi 

gzaa mxareTa intresebis Tanazomieri dacvis uzrunvelsayofad 

da bevrad ufro didi zianis Tavidan asacileblad. 

swored amitom, unda dadgindes, rom msgavsi saxis darRvevebi 

swored 2008 wlis saomari moqmedebebis Sedegad iyo gamowveu-

li, radgan swored omis Sedegad gamowveulma finansurma kri-

zisma gaxada SeuZlebeli da ukiduresad gaarTula Sesruleba, 

es moxda uTuod xelSekrulebebis dadebis Semdeg, amasTan, 

SeuZlebeli iyo im momentisaTvis menardeebs evaraudaT samSeneb-

lo seqtorSi raime krizi, radgan swored 2008 wlamde period-

Si mimdinareobda samSeneblo seqtoris ganviTareba iseTi tempe-

biT, romelic qveyanaSi aqamde ar yofila, ris safuZvelzec 

msgavsi krizisis ginivruli gaTvaliswineba SeuZlebeli iyo. Se-

degad ki miviReT saomari moqmedebebis gamo damfrTxali safinan-

so organizaciebis mier mimdinare proeqtebis dafinansebis Sewy-

veta. 
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1.1. sakanonmdeblo mowesrigebis xarvezebi 

 

398-e muxlTan mimarTebiT gasaTvaliswinebelia mosazreba imis 

Taobaze, rom aRniSnuli muxli saWiroebs gaumjobesebas da Si-

naarsobriv gamarTvas. Tumca aRsaniSnavia, rom praqtikuli kuT-

xiT, misi gamouyenebloba ar yofila gamowveuli am xarvezebiT, 

aramed realurad mcdelobac ki ar arsebobda, rom msgavsi saxis 

sasamarTlo precedenti daSvebuliyo, romliTac dadgindeboda, 

rom 2008 wlis movlenebi iyo Secvlili garemoeba, ris safuZ-

velzec developerebi-menaSeneebi SeZlebdnen xelSekrulebis Sec-

vlili garemoebebisadmi misadagebas. aRniSnuli gamowveuli iyo 

saxelmwifos mcdari samSeneblo politikiT. yovel mcdelobaze 

sakiTxis ganmxilveli mosamarTleebi Tavs aridebdnen axali pre-

cedentis damkvidrebas da mkacrad icavdenen samSeneblo kompanie-

bis mimarT damkvidrebul praqtikas, romlis mixedviTac, 2008 

wlis movlenebi ar warmoadgenda Secvlil garemoebas. udavoa, 

rom amis realuri safuZveli arsebobda, Tumca, miuxedavad amisa, 

yovel jersa da mcelobaze, developerebis SesagebelSi dasax-

elebuli argumentebi rCeboda samarTliani da samarTlebrivi 

msjelobis miRma, mtkicebulebebis arasakmarisobisa da dausabu-

Teblobis gamo, Sedegad ki, menaSeneebi iRebdenen kidev erT da-

matebiT gadawyvetilebas-saaRsrulebo furcels, romelic kidev 

erT damatebiT saaRsrulebo saqmis warmoebis dawyebas udrida, 

rac ukidures mdgomareobaSi Cavardnil menaSeneebs damatebiT 

problemas uqmnida, radgan yoveli saaRsrulebo saqmis dawyeba 

movale subieqtis movaleTa reestrSi avtomatur gadanacvlebas 

udris, rac, Tavis mxriv, mas yvela tranzaqciis ganxorcielebis 

uflebas uzRudavs. is aqtivi, rac menardes hqonda, avtomaturad 

moxvda aRsrulebis qveS, Tumca aRniSnuli, ra Tqma unda, yvela 

SemkveTis daskmayofileblad sakmarisi ar iyo, swored amitom 

gauazrebeli politikis Sedegad moxda mxolod ramdenime kre-

ditoris dakmayofileba arsebuli aqtivis safuZvelze, xolo 
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danarCeni aRusrulebeli sasamarTlo gadawyvetilebis amara dar-

Ca, menaSene ki _ im sasicocxlod mniSvnelovani aqtivis gareSe, 

romelic procesis dasrulebisaTvis iyo aucilebeli. swored 

aRniSnuli problemis gamo, vfiqrob, unda ganxorcielebuliyo 

sayovelTao moratoriumis gamocxadeba da aucilebeli sakanonm-

deblo cvlilebebis ganxorcieleba, rogorc materialur, ise 

saproceso kanonmdeblobaSi. 

 

1.2. sasamarTlo gadawyvetilebis aRsrulebasTan dakavSire-

buli problemebi 

 

movlenebis ganviTarebam procesSi gamoavlina kidev erTi kri-

zisuli mdgomareoba, romlis safuZvelzec, msgavsi urTierTobi-

dan gamomdinare, sasamarTlo davebis absolutur umravlesobaSi 

dakmayofilda kreditorebis moTxovnebi, Tumca yvela maTgani, am 

saaRsrulebo furcliT momarjvebuli, aRmoCnda problemis wi-

naSe: Seiqmna imis riski, rom es moTxovnebi verasdros aRsrul-

deboda, radgan, pirobiTad, 50 kreditoridan mxolod ramdenimem 

SeZlo Tavisi moTxovnis dakmayofileba, isic im aqtivebis safuZ-

velze, romelic am SeCerebuli proeqtebis dasrulebisaTvis iyo 

sasicocxlod mniSvnelovani. Sedegad ki gaurkveveli mdgomareoba 

miviReT, romlis mixedviTac, kreditorebma TavianTi moTxovnebi, 

marTalia, samarTlebrivi gzebiT ki daikmayofiles, Tumca maTi 

realizeba SeuZlebeli gaxda, rac kidev erTxel cxadyofs, ro-

gorc kreditorebis, ise saxelmwifos araswor politikas: arc 

kreditorebma da arc saxelmwifom ar aRiara 2008 wlis omi 

Secvlil garemoebad, Sedegad ki kreditorebma miiRes aRusru-

lebeli gamarjvebebi, saxelmwifom ki problemis seriozulobis 

argansazRvris gamo, _ samSeneblo seqtoris mTliani paralizeba. 
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1.3. saxelmwifos mcdari samSeneblo politika 

 

saxelmwifos mcdari samSeneblo politika gamovlinda erT 

sakmaod martiv midgomaSi, rodesac 2008 wlis saomari moqmede-

bebis Semdeg, menaSeneTa problemebis aRmocenebisTanave, saxelm-

wifo gamoeyo am process, rac gamoixata mis umoqmedobaSi, ris 

Sedegadac Semsruleblebi da menardeebi darCnen erTmaneTis pi-

rispir mxolod sasamarTlo xelisuflebis amara. Secdomac 

swored es iyo, radgan sfero, romelic saxelmwifosTvis erT-

erT umniSvnelovanes mimarTulebas unda warmoadgendes, radgan 

mSeneblobis procesis gamarTuli mimdinareoba dadebiTad aisax-

eboda, rogorc saxelmwifo biujetze, ise samuSao adgilebis 

raodenobaze, darCa Sesabamisi yuradRebis gareSe. aman Sedegad 

gamoiwvia problemis gadaWris individualuri meTodebis daSveba, 

ris safuZvelzec, SeuZlebeli xdeboda xelSekrulebis Secvli-

li garemoebebisadmi misadagebac, an raime sxva, alternatiuli 

samarTlebrivi Sedegis miRweva, romelic orive mxarisaTvis iqne-

boda misaRebi. amasTan, nardobis xelSekrulebaTa umravlesobaSi 

pirdapir iyo gansazRvruli saomari Tu sxva msgavsi moqmedebe-

biT gamowveuli Seusruleblobis riski, rac sasamarTloebis 

mier, aseve, yovel jerze gulgrilad rCeboda. radgan sasamar-

Tlo xelisufleba gamoxatavs qveynis politikur mdgomareobas 

da iziarebs mis midgomebs garkveuli sakiTxebis mimarT, am mosa-

zrebiT ar knindeba sasamarTlos roli da arc raime saxiT mis 

damoukideblobaze keTdeba miniSneba, Tumca yovel jerze, yovel 

sasamarTlo gadawyvetilebaze SeimCneoda saxelmwifos mcdari 

samSeneblo politikis kvali. am SemTxvevaSi arsebobda imis sa-

Wiroeba da dRemde aris, radgan ar aRmofxvrila aRniSnuli 

problema da Sedegebs dResac imkian menardeebi, dResac arsebobs 

pirTa garkveuli kategoria, romelsac es problema gadauWreli 

aqvs, amisaTvis saWiro aris da iyo sakiTxis sistemuri reguli-

reba, problemis erT saerTo WrilSi ganxilva, saerTo samuSao 
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gegmisa da regeneraciis axali koncefciis SemuSaveba. amis mcde-

loba Tbilisi mTavrobisgan SeiniSna118, ramac damatebiTi stimu-

li misca samSeneblo kompaniebs da am proeqtebma realurad gaa-

marTla, Tumca amasac erTjeradi xasiaTi hqonda, ris gamoc aR-

niSnulma iniciativam ver moaxerxa raime realuri cvlilebis 

ganxorcieleba da mniSvnelovani Sedegis miRweva. 

 

1.4. erTgvarovani praqtikis araswori gageba da iZulebiTi 

TviTSezRudva sasamarTlos mier 

 

garkveuli drois ganmavlobaSi, yvelaze naTeli sakanonmdeb-

lo wertili, rac horizontze gamoCnda, iyo saqarTvelos samo-

qalaqo saproceso kodeqsis (sssk) 263-e muxlis interpretacia. 

263-e muxli mxares aniWebs uflebas, `mxareTa TxovniT, maTi 

qonebrivi mdgomareobisa da sxva garemoebebis gaTvaliswinebiT, 

erTjeradad 3 Tvemde gadados an 1 wlamde vadiT gadaanawilva-

dos gadawyvetilebis aRsruleba~119. amis safuZvelze mxares 

SeuZlia SuamdgomlobiT mimarTos sasmarTlos da moiTxovos 

dakisrebuli valdebulebis 3 Tvemde gadavadeba an 1 welze gada-

nawileba. Tumca am periodis ganmavlobaSi damkvidrda praqtika, 

rasac safuZveli 263-e da 251-e muxlebis120 sistemurad gamoye-

                           
118 q. Tbilisis meriis ssip qonebis marTvis saagentos administraciuli 

dapireba uZravi qonebis Sesyidvis Sesaxeb, q Tbilisis mTavrobis 2011 

wlis 15 aprils #08.38.321 da #23.23.959 dadgenilebis safuZvelze, 

romlis mixedviTac: 1. garkveul proeqtebSi qonebis marTvis saagento Sei-

syidis sacxorebel farTebs 400 aSS dolaris farglebSi. 2. programas 

warmoadgenda proeqti `Zveli Tbilisis axali sicocxle~ romelic aseve 

garkveul proeqtebs ukveTavda menaSeneebs, ris Sedegadac menardeebi, ax-

dendnen valdebulebebis Semcirebaa da dawyebuli proeqtebis dasrulebas, 

Tumca am programasac hqonda mxolod erTjeradi xasiaTi. 
119 saqarTvelos samoqalaqo saproceso kodeqsis 263-e muxli. 
120 saqarTvelos samoqalaqo saproceso kodeqsis 251_e muxlis Tanaxmad: 

`Tu sasamarTlo daadgens gadawyvetilebis aRsrulebis gansxvaebul wessa 

da vadas, an miiRebs zomebs gadawyvetilebis arsrulebis uzrunvelsayofad, 

amis Sesaxeb miTiTebul unda iqnes gadawyvetilebaSi~. 



46 

nebam daudo, gaCnda SesaZlebloba, samSeneblo kompaniebis wi-

naaRmdeg gamotanili gadawyvetilebebis aRsrulebis 1 wlamde 

gadavadeba momxdariyo. aRniSnulis SesaZlebloba ar iyo gan-

sazRvruli saproceso kodeqsSi, Tumca am ori muxlis sistemu-

ri interpretaciisa da ganmartebis Sedegad, moTxovna miRwevadi 

gaxda, rac kompaniebs saSualebas miscemda 1 wliani Tavisufali 

periodi aeRo, ris safuZvelzec SeZlebda saxelmwifosTan erTad 

ufro metad eSroma warmoqmnili problemis gadaWraze. aRniS-

nulma praqtikam raRac drois ganmavlobaSi imuSava, Tumca es 

praqtikac maleve Seicvala da garkveuli drois Semdeg, yvela 

sasamarTlo procesze mxaris msgavsi Suamdgomloba yovelTvis 

dakmayofilebis gareSe rCeboda, mtkicebulebis arasakmarisobis 

gamo, Tumca, analogiuri mtkicebulebebiT  msgavs saqmeebze, 

igive mosamarTleebi, magram drois sxva monakveTSi, am saxis Sua-

mdgomlobas adre akmayofilebdnen. 

 

2. rekomendaciebi 

2.1. sakanonmdeblo cvlilebebi 

 

aucilebelia 398-e muxlis pirveli da me-3 nawilebi Camoya-

libdes gansxvavebuli redaqciiT, raTa es muxlebi gaTavi-

sufldes yovelgvari subieqturi elementebisgan. pirveli nawi-

lis SemTxvevaSi es aris meore winadadeba _ `winaaRmdeg 

SemTxvevaSi, calkeul garemoebaTa gaTvaliswinebiT, xelSekrule-

bis mxares ar SeiZleba moeTxovos Seucvleli xelSekrulebis 

mkacrad dacva~ da mesame nawilis SemTxvevaSi, is danawesi, ro-

melic uflebas aZlevs mxares, dausabuTeblad ganacxados uari 

misadagebis moTxovnaze. aRniSnuli gaumjobeseba sakmarisi iqneba 

am institutis gamarTvisaTvis, ris Sedegadac is miiRebs zogad 

saxes, romlis safuZvelzec yovel jerze sasamarTlo, subieq-

turi elementebis gareSe, SeZlebs Seafasos movlena, rogorc 

Secvlili garemoeba, rac gamoricxavs xelSekrulebis romelime 
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mxaris boroti zegavlenis ganxorcielebis mcdelobas, Tumca 

SesaZlebelia am dros daibados kiTxva, Tu ra saWiroa msgavsi 

saxis cvlilebis ganxorcieleba, rodesac sasamarTlo isedac 

obieqturad Seiswavlis garemoebebs da Seafasebs maT, magram am 

dros TvalTaxedvidan ar unda gamogvrCes is winasaproceso, sak-

maod xangrZlivi etapi, romelic moicavs mxareebs Soris uamrav 

Sexvedrasa da maT mcdelobas, sasamarTlos gareSe, molaparake-

bisa Tu maTTvis sakanaonmdeblo upiratesobis demonstrirebiT 

moagvaron maTi problema, swored am etapze kanonis yovel dana-

wess eniWeba gansakuTrebuli mniSvneloba da kanonis Tundac 

mcire subieqtur debulebas SeuZlia mxareebs Soris sakmaod 

mniSvnelovani araTanabari mdgomareobis damkvidreba. 

damkvidrebulma praqtikam aCvena, rom aucilebelia sssk-is 

263-e muxlis pirveli nawilis gaumjobesebac moxdes, ris sa-

fuZvelzec movales miecema saSualeba, arsebuli 3 Tvis nac-

vlad, finansuri da sxva mdgomareobebis gaTvaliswinebiT, moiT-

xovos dakisrebuli valdebulebis 1 wliT gadavadeba. aRniSnuli 

interpretaciiT am muxlma imuSava da sakmaod pozitiuri gamox-

maurebac miiRo. igi marTlac emsaxura Tavis mizans da movales 

misca damatebiTi da rac mTavaria, gonivruli vada valdebulebis 

Sesasruleblad.  

 

2.2. droebiTi moratoriumi 

 

moratoriumi Tavis TavSi gulisxmobs qmedebas, romlis mix-

edviTac,…xdeba garkveuli valdebulebebis Sesrulebis gadadeba 

am sakiTxis mimarT sazogadoebis gansakuTrebuli damokidebule-

bisa da interesis arsebobis gamo.121 yvelaze drouli iqneboda, 

rom moratoriumis gamocxadeba problemis warmoqmnisTanave, 

2009 wlis pirvel naxevarSi momxdariyo, rodesac nardobis 

xelSekrulebebis masobrivi darRveva daiwyo da es procesi 

                           
121 <http://www.nplg.gov.ge/gwdict/index.php?a=term&d=3&t=26380> [01.07.2014] 
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ukontrolo gaxda. moratoriumis Sedegad mxareebs miecemodaT 

saSualeba, droulad moeZebnaT problemis mogvarebis gzebi, raS-

ic saxelmwifoc aqtiurad unda yofiliyo CarTuli mTeli Tavi-

si resursebiT. sakmarisi iyo, moratoriumis Semdegi SinaarsiT 

miReba: `2015 wlis pirvel ianvramde sasamarTloebma SeaCeron 

samSeneblo kompaniebisa da samSeneblo samuSaoebis warmoebis 

mizniT Seqmnili amxanagobebis mimarT 2008 wlis seqtembramde 

binaTmSeneblobis samuSaoebis warmoebis mizniT aRebul valde-

bulebebTan dakavSirebiT davebis ganxilva. agreTve, SeCerdes 

saaRsrulebo moqmedebebi da davis saganze mxareebs SeunarCundeT 

Sesabamisi ufleba-movaleobebi~. aRniSnuli moratriumis drouli 

miReba warmoqmnil mdgomareobaze, uTuod, dadebiTad aisaxeboda 

da dRevandelisgan radikalurad gansxvavebul sinamdviles mivi-

RebdiT. 

 

2.3. saxelmwifo politikis gatarebis aucilebloba 

 

am procesSi saxelmwifos CarTuloba, problemis sitemuri 

ganxilvis kuTxiT, aucilebeli iyo, radgan advilad SesamCnevia, 

rom am 6 wlis manZilze, individualuri midgoma sakiTxis mi-

marT mxolod arTulebs mis mimdinareobas da saWiroa garkveuli 

damatebiTi da alternatiuli gzebis gamonaxva, winaaRmdeg 

SemTxvevaSi, problema samudamod darCeba. am mizeziT keTilsin-

disieri menardeebi verasdros miiReben xelSerulebis sagans, 

gadaxdisuunarobamde misuli Semsruleblebi ki verasdros SeZ-

leben am urTierTobebis ganaxlebas. 

 

daskvna 

 

naSromSi ganviTarda msjeloba, romlis safuZvelzec dad-

ginda, rom samSeneblo kompaniebis mier gaformebuli winaswari 

xelSekruleba binis nasyidobis Sesaxeb aris wminda nardobis 
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xelSekruleba, rac dasturdeba saqarTvelos uzenaesi sasamar-

Tlos Sesabamisi gadawyvetilebiTa da am urTierTobis samarTle-

brivi bunebisa da urTierTobis miznis gansazRvriT. 

2008 wels ruseT-saqarTvelos Soris ganviTarebuli saoma-

ri moqmedebebi aris Secvlili garemoeba da finansuri krizisis 

gamomwvevi mTavari mizezi, romelic mizozobriv kavSirSia darR-

veul nardobis xelSekrulebebTan, ris safuZvelzec unda gan-

xorcielebuliyo am movlenebis erTmaneTTan dakavSireba, Tumca 

amis ganxorcieleba krizisul periodSi SeuZlebeli aRmoCnda 

Sesabamisi organoebis reagirebisa da umoqmedobis gamo. amasTan, 

msjelobisas dadginda is aucilebeli sakanonmdeblo cvlilebe-

bi, romelic am kuTxiT kanonmdeblobisa da sakiTxis ukeT mowe-

srigebas SeZlebs. 

Secvlili garemoebebisadmi xelSekrulebis misadagebas ssk-s 

398-e muxli awesrigebs, romelic ganxiluli msjelobis safuZ-

velze gaumjobesebas an cvlilebas saWiroebs. am etapze, muxlis 

gaumjobesebisa da misi subieqturi elementebisgan gancalkevebi-

saTvis saWiroa, misi Semdegi redaqciiT Camoyalibeba:  

`1. Tu is garemoebebi, romlebic xelSekrulebis dadebis 

safuZveli gaxda, xelSekrulebis dadebis Semdeg aSkarad Seic-

vala da mxareebi ar dadebdnen am xelSekrulebas an dadebdnen 

sxva SinaarsiT, es cvlilebebi rom gaeTvaliswinebinaT, maSin 

SeiZleba moTxovil iqnes xelSekrulebis misadageba Secvlili 

garemoebebisadmi. 

2. garemoebaTa cvlileba uTanabrdeba, roca warmodgenebi, 

romlebic xelSekrulebis safuZveli gaxda, araswori aRmoCnda. 

3. mxareebi unda Seecadon, xelSekruleba miusadagon Sec-

vlil garemoebebs. Tu SeuZlebelia xelSekrulebis misadageba 

Secvlili garemoebebisadmi, mxareebs SeuZliaT mimarTon sasa-

marTlos.~ 

imisaTvis, rom ruseT-saqarTvelos Soris 2008 wlis saoma-

ri moqmedebebis Sedegad gamowveuli finansuri krizisis samSe-
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neblo sferoze uaryofiTi  zegavlena Semcirebuliyo da misi 

Sedegebis Tavidan acileba momxdariyo, saWiro iyo Sesabamisi 

sakanonmdeblo cvlilebebi saqarTvelos samoqalaqo saproceso 

kodeqsSi da moratoriumis gamocxadeba. cvlileba unda Sexeboda 

sssk-is 263-e muxlis pirvel nawils, romlis mixedviTac, mxa-

reTa TxovniTa da maTi qonebrivi mdgomareobis gaTvaliswinebiT, 

SesaZlebeli gaxdeba aRsrulebis gadadeba 1 wlamde vadiT da 

amave vadiT misi gadanawilebis moTxovna. 

moratoriumi, romlis mixedviTac, pirobiTad, 2015 wlis 

pirvel ianvramde, sasamarTloebi SeaCerebdnen samSeneblo kompa-

niebisa da samSeneblo samuSaoebis warmoebis mizniT Seqmnili 

amxanagobebis mimarT, 2008 wlis seqtembramde binaTmSeneblobis 

samuSaoebis warmoebis mizniT aRebul valdebulebebTan dakavSi-

rebiT davebis ganxilvas, agreTve, SeaCerebda saaRsrulebo moq-

medebebs, davis saganze mxareebis Sesabamisi ufleba-movaleobebis 

SenarCunebiT. 

amasTan, arsebobda da arsebobs imis aucilebloba, aRniSnu-

li problemis mogvareba ganxorcielebuliyo saxelmwifos Care-

viT, riTac moxdeboda problemisadmi sistemuri midgomis Ca-

moyalibeba, swored dasaxelebuli sakanonmdeblo cvlilebebis 

safuZvelze ver ganxorcieldeboda problemis individualurad 

ganxilva, rac saSualebas miscemda menaSeneebs, moeZiebinaT 

problemis mogvarebisaTvis damatebiTi saxsrebi da resursebi. 

yovelive amis gaTvaliswinebiT, isini SeZlebdnen xelSekrulebe-

bis Secvlili garemoebebisadmi misadagebasa da orive mxaris in-

teresebi maqsimalurad iqneboda daculi. 
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