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direqtoris movaleobaTa kolizia,  

rogorc interesTa konfliqtis calkeuli SemTxveva 

 

mariam boWoriSvili 

ana ToxaZe 

 

Sesavali 

 

korporaciuli marTvis sistemis simyare mmarTvel organoze delegirebul valdebulebaTa 

Tu uflebamosilebaTa keTilsindisierad, jerovnad ganxorcielebas eqvemdebareba. mis ganuyo-

fel elements direqtoris persona warmoadgens, romlis, rogorc sawarmos xelmZRvanelis, 

uflebamosilebis amplituda sazogadoebis wesdebis safuZvelze dgindeba. mmarTvel organoTa 

optimaluri struqtura warmatebis erTaderTi da ganumeorebeli garanti sulac ar aris. 

swored korporaciuli marTvis moZRvreba keTilsindisieri xelmZRvanelis Sesaxeb, sazogadoe-

bis rentabelur funqcionirebas, ekonomikuri ganviTarebisaTvis Sesabamisi rudimentis Seqmnas, 

sawarmos qonebrivi potencialis formirebas ganapirobebs.  

saTauris amgvari formulirebiT miznad visaxavT fiduciur movaleobaTa mniSvnelobis, mis 

cnebaSive unificirebuli erT-erTi segmentis darRvevis (erTgulebis movaleobis WrilSi) sa-

marTlebrivi Sedegebis gansazRvra-analizs SedarebiTsamarTlebrivi meTodis gamoyenebis safuZ-

velze. Sesabamisad, naSromis pirveli nawili erTgulebis movaleobis (zogadad), direqtoris 

movaleobaTa koliziis arsis dadgenas emsaxureba, xolo meore _ uSualod samarTlebrivi Se-

degebis gansazRvras isaxavs miznad. 

 

1. direqtoris valdebulebis parametrebis formireba erTgulebis movaleobasTan mimarTebiT 

1.1. Sesavali 

 

sazogadoebis xelmZRvaneli aris ara mesakuTre, aramed mxolod mindobilobiTi mmarTveli 

piri.1 fiduciur movaleobaTa2 diqotomiuri klasifikaciac swored erTgulebisa da gulmodgi-

nebis valdebulebiT aRWurvas iTvaliswinebs, rac ganapirobebs ZiriTadi modulis ganmtkicebas 

sazogadoebis rentabelurobisa da warmatebis uzrunvelyofis WrilSi. direqtori xelmZRvane-

lobiT uflebamosilebas piradi pasuxismgeblobis farglebSi axorcielebs,3 xolo masze zedam-

xedvelobas _ sameTvalyureo sabWo, es ki korporaciuli marTvis erTian sistemas qmnis, ro-

melic, Tavis mxriv, uzrunvelyofs pasuxismgebel, warmatebisaken mizanswraful, xangrZlivi 

periodis ganmavlobaSi faseulobaTa Seqmnaze orientirebul xelmZRvanelobasa da kontrols 

sawarmoze.4 direqtoris movaleobis cnebaSi unificirebulia, rogorc fiduciur movaleobaTa 

                                                           
 samarTlis bakalavri, saqarTvelos saxalxo damcvelis aparatis iuristi. 
 samarTlis bakalavri, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 

kriminologiis samecniero kvleviTi institutis mdivani, 
1 ix., luTeri m., korporaciuli marTva (Corporate Governance) germaniasa da aSS-Si, wignSi: sakorporacio samarTlis gan-

viTarebis problemebi saqarTveloSi, germanul-qarTuli simpoziumi, Tbilisi, 2008, 22. 
2 ganixileba rogorc ndobaze damyarebuli, daqvemdebarebuli urTierTobebi. ix., Wanturia l., korporaciuli marTva da 

xelmZRvanelTa pasuxismgeboba sakorporacio samarTalSi, Tbilisi, 2006, 300, SeniSvna 1. 
3 ix., §76(1), §93(2),(3), Закон об акционерных обшествах, Серия  ‹‹Германские и европейские законы››, Москва, 2005, 300; 

ix., Introduction to German Law, edited by Ebke F.W., Finkin W. M., The Hague, London, Boston, 1996, 149. direqtorTa piradi, 

solidaruli pasuxismgeblobis Sesaxeb ix., Bevans R. N., Business Organizations And Corporate Law, New York, 2007, 264, 

276-277.  
4 ix., luTeri m., korporaciuli marTva (Corporate Governance) germaniasa da aSS-Si, wignSi: sakorporacio samarTlis 

ganviTarebis problemebi saqarTveloSi, germanul-qarTuli simpoziumi, Tbilisi, 2008, 22. 



Tanamedrove samarTlis mimoxilva, #1(2), 2014 

6 

jerovani Sesruleba,5 aseve, Sesabamisi unar-Cvevebis qona.6 nebismieri qmedeba uSualod mewarme 

subieqtis interesebidan gamomdinare unda xorcieldebodes, winaaRmdeg SemTxevaSi, movaleobaTa 

braleul darRvevas, pasuxismgeblobis dakisrebisa da zianis anazRaurebis konteqstSi, Sesabami-

si samarTlebrivi Sedegi mohyveba.7 sasamsaxuro xelSekrulebaSi8 SesaZlebelia damatebiTi pi-

robebic iyos gaTvaliswinebuli, magaliTad, Tu ris safuZvelze ganisazRvreba direqtoris pa-

suxismgeblobis farglebi. 

xelmZRvanelTa fiduciur movaleobaTa9 rangs ganekuTvneba gulmodginebisa da erTgulebis 

movaleoba. amgvar unifikacias, rogorc germanuli da amerikuli, ise qarTuli sakorporacio 

samarTalic cnobs.10 

 

1.2. erTgulebis movaleobis darRveva _ movaleobaTa kolizia 

 

erTgulebis movaleobis Sefasebis masStabad keTilsindisierebis principis gaTvaliswinebiT 

operireba, korporaciis saukeTeso interesebis msaxureba11 da upiratesad dacva miiCneva.12 

swored momsaxurebis segmenti transformirdeba sasamsaxuro xelSekrulebis maxasiaTebel ele-

mentad. erTgulebis movaleoba ki im aRmkveT berketad gvevlineba, romelic direqtoris mxri-

dan piradi gamorCenis mizniT korporaciis qonebis13,14 xelmZRvanelze delegirebuli mmarTve-

lobiTi uflebamosilebis borotad gamoyenebis dauSveblobas uzrunvelyofs. interesTa kon-

fliqtis cneba, rogorc erTgulebis movaleobis darRvevis15 calkeuli SemTxveva, sakmaod far-

To speqtrs moiazrebs. 

                                                           
5 rac, Tavis mxriv, moiazrebs korporaciis qonebis gaflangvis, inforaciis, piradi interesebisa Tu miznebis prizmidan 

gamomdinare, gamoyenebis, koraporaciis interesebis Selaxvis dauSveblobas, ix., Bevans R. N., Business Organizations And 

Corporate Law, New York, 2007, 222; “The Sarbanes-Oxley Act” aseve iTvaliswinebs direqtoris pasuxismgeblobas wliuri 

sabuRaltro aRricxvis arajerovani an mcdari warmoebisaTvis, ix., Wanturia l., korporaciuli marTva da xelmZRvanel-

Ta pasuxismgeboba sakorporacio samarTalSi, Tbilisi, 2006, 33; Bevans R. N., Business Organizations And Corporate Law, 

New York, 2007, 270. kanonis mizans sajaro korporaciebis marTvis srulyofis, pasuxismgeblobisa da sajaroobis 

uzrunvelyofa warmoadgens. 
6 ix., Baily E., Groves H., Smith C., Corporate Insolvency - Law and Practice, London, Boston, Brussels, Dublin, Edinburg, Hato Rey, 

Kuala Lumpur, Singapore, Sydney, Toronto, Wellington, 1992, 415. 
7 ix., iqve, 27. 
8 sasamsaxuro xelSekrulebis pirobebi individualurad ganisazRvreba imis mixedviT, Tu ra SeTanxmeba Sedga sazogadoe-

baSi direqtorTan; sakiTxi ukavSirdeba partniorebisa da direqtorebis Sidasazogadoebrivi urTierTobis determinirebas, 

rogorc erT-erTi kerZosamarTlebrivi xelSekruleba. ix., lazaraSvili l., sasamsaxuro xelSekruleba sawarmos direq-

torTan. partniori da direqtori Sidasazogadoebriv urTierTobaSi, wignSi: Tanamedrove sakorporacio samarTlis Teo-

riuli da praqtikuli sakiTxebi, Tbilisi, 2009, 330, 339. 
9 fiduciuri movaleobebi, SesaZloa, Sida urTierTobaSi zRudavdes direqtoris kompetencias ix., Introduction to German 

Law, edited by Ebke F.W., Finkin W.M., The Hague, London, Boston, 1996, 149. 
10 aRniSnuli amerikul sakorporacio samarTalSi cnobilia Semdegi saxelwodebiT: “Dury of Care” (gulmodginebis, keTil-

sindisierebis movaleoba) da “Duty of Loyalty” (erTgulebis movaleoba), Tumca arsebobs mesame kategoriac marTlzomieri 

moqmedebis movaleobis konteqstSi “Duty of Obedience”; germanul sakorporacio samarTalSi arsebobs mesame jgufi _ du-

milis movaleoba, romelic garkveulwilad erTgulebis movaleobis gamoxatulebaa. ix., Wanturia l., korporaciuli 

marTva da xelmZRvanelTa pasuxismgeboba sakorporacio samarTalSi, Tb., 2006, 302-303; maisuraZe d., samewarmeo gansjis 

wesi sakorporacio samarTalSi (amerikis SeerTebuli Statebisa da saqarTvelos samarTlis magaliTze) wignSi: sakorpo-

racio samarTlis krebuli I, i. burdulis redaqtorobiT, Tbilisi, 2011, 112. dumilis movaleobasTan mimarTebiT ix., 

`mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti.   
11 saukeTeso interesis cneba gamomdinareobs rogorc aqcionerTa, aseve dainteresebul pirTa (mag., korporaciis Tanam-

Sromlebi, kreditorebi da sxv.) interesis prizmidan. ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasux-

ismgeboba sakorporacio samarTalSi, Tbilisi, 2006, 302, 305, 307-309.  
12 iqve, 302-303. 
13 korporacia sakuTari qonebis mflobelia, Tumca misi kontrolisa da menejmentis funqcia direqtoris prerogativaa. 

ix., Bevans R. N., Business Organizations and Corporate Law, New York, 2007, 220. 
14 ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

303. 
15 darRveva, romelic SesaZloa Tundac direqtoris TaRliTuri qmedebis ganxorcielebaSi gamoixatos, saWiroebs gan-

zraxvis elementis arsebobas. ix., Baily E., Groves H., Smith C., Corporate Insolvency - Law and Practice, London, Boston, Brussels, 

Dublin, Edinburg, Hato Rey, Kuala Lumpur, Singapore, Sydney, Toronto, Wellington, 1992, 417. 
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mocemuli naSromis miznebisaTvis arsebuli sakiTxi ganxiluli iqneba direqtoris movaleo-

baTa konkurenciis dauSveblobisa da misi samarTlebrivi Sedegebis, rogorc xelmZRvanelis pa-

suxismgeblobis, aseve, uSualod interesTa konfliqtiT dadebul garigebaTa samarTlebrivi 

bedis gansazRvris aspeqtSi.  

interesTa konfliqtis legalur definicias qarTuli sakorporacio samarTali ar icnobs, 

Sesabamisad, xSirad igi konkurenciis akZalvasTan mimarTebiT ganixileba.16 direqtors aqcio-

nerTa Tanxmobis gareSe ar SeuZlia imave saqmianobis ganxorcieleba, rasac sawarmo eweva.17 in-

teresTa konfliqtis aRmkveT RonisZiebad partniorTa informirebuloba da im korpusis, orga-

nos Tanxmoba gvevlineba, romelic direqtors Tanamdebobaze niSnavs.18 interesTa konfliqtis 

aRkveTis Tanxmobaze daqvemdebareba Tu ramdenad qmnis usafrTxoebis mtkice sartyels, amas 

calke analizi sWirdeba da mocemuli naSromis farglebs scildeba19. 

direqtori Zalauflebas keTilsindisierad iyenebs da ara sazogadoebis interesebis sawi-

naaRmdegod.20 `erTi da igive direqtori, romelic sxvadasxva korporacias warmoadgens, Zalau-

neburad aRmoCndeba movaleobaTa koliziis winaSe~21, Tumca konkurenciis akrZalva ar gulisx-

mobs konkurenciis elementebis Semcveli samwarmeo saqmianobis ganxorcielebis sruliad aRkve-

Tas, `amitom darRveva arsebobs mxolod maSin, rodesac gamgeobis wevri paralelur samewarmeo 

saqmianobas eweva kanoniT gaTvaliswinebuli Tanxmobis gareSe~22. es ki korporaciis warmatebul 

yofierebas garkveul safrTxes uqmnis da sayovelTaod aRiarebul aqsiomasTan mimarTebiT anta-

gonistur pozicias ayalibebs: `sazogadoebis interesebs prioriteti nebismier situaciaSi unda 

mieniWos~23. 

interesTa konfliqtiT damdgari ziani direqtoris personalur pasuxismgeblobas iTvalis-

winebs.24 zianis anazRaureba yvela im danakargis kompensirebas gulisxmobs, rac movaleobaTa 

uxeSi darRveviT iqna gamowveuli.25 direqtoris mier valdebulebis darRvevis SemTxvevaSi ze-

moxsenebuli moTxovnis wayenebis ufleba sazogadoebas aqvs. fiduciur movaleobaTa uxeSi 

darRvevis gansazRvris konteqstSi sasamarTloebis mier araerTi meTodi iqna SemuSavebuli,26 

Tumca yvelaze aprobirebul meqanizmad `samewarmeo gansjis wesi~27 miiCneva. 

 

                                                           
16 ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

311. 
17 ix., juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 249. 
18 igulisxmeba Sps-Si partniorTa kreba, ss-Si sameTvalyureo sabWo an misi ararsebobis SemTxvevaSi - partniorTa kreba. 

samarTlebrivi safuZveli ix., `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-5 punqti. 
19 interesTa konfliqtis damokidebuleba krebis Tanxmobaze da mcire aqcionerTa interesebis, uflebebis  dacvis garan-

tebis Sesaxeb ix., juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 251. 
20 ix., Baily E., Groves H., Smith C., Corporate Insolvency - Law and Practice, London, Boston, Brussels, Dublin, Edinburg, Hato Rey, 

Kuala Lumpur, Singapore, Sydney, Toronto, Wellington, 1992, 415.  
21 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

332.  

22 iqve, 337. 
23 ix., luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis sazogadoebis mmarTveli organoebis pasuxism-

gebloba, wignSi: II germanul-qarTuli simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 21. 
24 samarTlebrivi safuZveli: `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-5 punqti.  
25 ix., Bevans R. N., Business Organizations And Corporate Law, New York, 2007, 265. 
26 iqve, 266. 
27 e.w. “Business Judgment Rule”. am institutSi, romelic samosamarTlo samarTlis pirmSo gaxlavT, konsolidirebulia 

rigi elementebi, romelTa agrerireba direqtoris pasuxismgeblobis dadgenis SesaZleblobas iZleva. samewarmeo gansjis 

wesis, ase vTqvaT, paradigma, principi ki mdgomareobs SemdegSi: `samewarmeo warumatebloba ar iwvevs pasuxismgeblobis 

dakisrebas.~ ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgeboba sakorporacio samarTalSi, Tbili-

si, 2006, 216-218; Sead.: maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis (kritikuli analizi), `samarTlis 

Jurnali~, #1-2, 2010, 108-109. direqtorebisa da menejerebis mxridan, rogorc maTi dacvis saSualeba, es instituti ar 

gamoiyeneba erTgulebis movaleobis darRvevis dros. ix., maisuraZe d., samewarmeo gansjis wesi sakorporacio samarTalSi 

(amerikis SeerTebuli Statebisa da saqarTvelos samarTlis magaliTze), wignSi: sakorporacio samarTlis krebuli I, i. 

burdulis redaqtorobiT, Tbilisi, 2011, 116, 130-134. 
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2. movaleobaTa kolizia, rogorc direqtoris pasuxismgeblobis ganmsazRvreli winapiroba 

 

korporaciuli marTvisas, zogadad, erTgulebis movaleobis darRvevis samarTlebrivi Sedegi 

mravalferovania. igi iTvaliswinebs ara mxolod damdgari zianis anazRaurebas, aramed im moge-

bisa da gamorCenis ukan dabrunebas, romelic direqtorma sakuTar TavTan dadebuli garigebis 

dadebiT an korporaciis Sansebis gamoyenebiT miiRo (accounting of profits).28 

korporaciuli marTvisas movaleobaTa koliziis arseboba direqtoris pasuxismgeblobis av-

tomaturad, relevanturi winapirobebis gareSe, dayenebas ar gulisxmobs. korporaciuli doq-

trina movaleobaTa koliziis arsebobisas iTvaliswinebs imanentur winapirobebs, romelTa arse-

bobac direqtorisaTvis saWiroa, pasuxismgeblobis dakisrebisa da interesTa konfliqtis dros 

dadebuli garigebis samarTlebrivi bedis dasadgenad. 

 

2.1. direqtorTa pasuxismgebloba interesTa konfliqtis dros 

 

mravali mandati da erTgulebis ramdenime movaleobis arseboba TavisTavad erTgulebis mo-

valeobis darRvevad ar miiCneva. ufro metic, amerikuli samarTlis mixedviT, direqtorebs 

orive korporaciis mimarT, sadac is muSaobs, erTgulebis movaleoba akisriaT, e.i. korporaciis 

saukeTeso interesebSi moqmedebis movaleoba, rasac sasamarTloebi ,,kargi menejmentis movaleo-

bas~ uwodeben.29 

erTgulebis movaleobaTa koliziis SemTxvevaSi direqtorebs orive korporaciis mimarT, sa-

dac muSaoben, erTgulebis Tanabari movaleoba ekisrebaT. erTi korporaciis winaSe movaleobis 

arseboba am SemTxvevaSi ar aris meore korporaciis winaSe arsebuli movaleobis uaryofis sa-

fuZveli.  

direqtoris interesTa konfliqtis matarebeli niSniT erTgulebis movaleobis darRvevis 

SemTxvevas ganixilavs ,,mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxli, romlis Tanaxmadac, 

Tu interesTa konfliqtis wesebis darRvevisas sazogadoebas miadga ziani, damrRvevi valdebu-

lia, daTmos am sazogadoebidan gasamrjelos miRebis moTxovnis ufleba an aanazRuros ziani, 

xolo Tavad zianis anazRaurebis moTxovnis ufleba aqvs saaqcio sazogadoebaSi aqciaTa 5%-is 

mflobel aqcionerebs an aqcionerTa jgufs, xolo yvela sxva tipis sazogadoebaSi _ TiToeul 

partniors.30 

amerikuli samarTlis mixedviT, zogadi aspeqtebiT zianis anazRaurebis moTxovnis uflebiT 

aRWurvilia Tavad sazogadoeba, mis moTxovnas ki sabWo axorcielebs, magram, rodesac iseTi 

SemTxveva, roca konkretuli uflebamosilebiT aRWurvili organo sakuTar wevrs uCioda, 

praqtikaSi xSiri ar iyo, amitom aSS-Si doqtrinam da sasamarTlo praqtikam e.w. Derivative Suit 

(derivatiuli sarCeli) Camoayaliba, rac niSnavs yoveli partnioris uflebamosilebas, sakuTa-

ri iniciativiT, sazogadoebis sasargeblod wamoayenos sadavo moTxovna.31 

korporaciuli doqtrina movaleobaTa koliziis dros interesTa konfliqtis darRvevis ga-

mo direqtorisaTvis zianis anazRaurebis da masze pasuxsimgeblobis dakisrebis konkretul, 

korporaciulsamarTlebrivad relevantur winapirobebs gamoyofs. Tu movaxdenT maT diqoto-

miur klasifikacias, SegviZlia gamovyoT Semdegi: 

                                                           
28 ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

315. ix. citireba: Knapp, Die Treuepflicht der Ausfsichtsratsmitglieder von Aktiengesellschaften und Directors von Corporations. 

S.79. 
29 iqve. ix. citireba: Knapp, Die Treuepflicht der Ausfsichtsratsmitglieder von Aktiengesellschaften und Directors von Corporations. 

S112. 
30 ,,mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-5 punqti. 
31 ix., luTeri m., korporaciuli marTva (Corporate Governance) germaniasa da aSS-Si, wignSi: sakorporacio samarTlis 

ganviTarebis problemebi saqarTveloSi, germanul-qarTuli simpoziumi, Tbilisi, 2008,  25. 
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 sazogadoebis winaSe Sedegis saxiT unda arsebobdes damdgari ziani,32 samarTlebrivad 

korporaciul WrilSi relevanturi; 

 konkretul SemTxvevaSi direqtors unda ekisrebodes valdebuleba, daicvas erTgulebis 

movaleoba, rac gamowveuli unda iyos movaleobaTa koliziis arsebobiT, anu sazogadoebis 

xelmZRvaneli unda iyos movaleobaTa koliziis matarebeli subieqti; 

 zemoaRniSnul movaleobaTa koliziis SemTxvevaSi zianis dadgenis winapirobas unda 

warmoadgendes direqtoris mier erTgulebis movaleobis darRveva _ interesTa konfliqtis 

aramarTlzomierad gadawyvetis Sedegad; 

 mxolod movaleobaTa kolizia arasakmarisi argumenti Tu faqti iqneba korporaciuli 

subieqtis xelmZRvanelze pasuxismgeblobis dakisrebisa, Tu am ukanasknelis mier konkretu-

li valdebulebis darRvevis gamomwvev mizezs direqtoris braleuli qmedeba ar warmoad-

gens.33 

zemoaRniSnuli winapirobebis arsebobisas mmarTvelobiTi uflebamosilebiT aRWurvili fi-

guris pasuxismgebloba SeiZleba arc dadges, Tu sawarmos xelmZRvaneli konkretuli gadawyve-

tilebis miRebisas moqmedebda bordis TanxmobiTa da arsebobda interesTa konfliqtis gaxsni-

loba.34 am SemTxvevaSi korporaciuli doqtrina iZleva SesaZleblobas, rom damdgar zianSi di-

reqtoris pasuxismgebloba gamoiricxos, rac mizanSewonilad unda CaiTvalos. 

sawarmos direqtoris pasuxismgebloba Semdeg relevantur sakiTxsac gulisxmobs _ ra saxis 

pasuxismgebloba unda daekisros direqtors, romelmac movaleobaTa koliziis dros erTgule-

bis movaleoba konkretuli qceviT daarRvia? am SemTxvevaSi pasuxismgebloba ZiriTadad sazoga-

doebis mimarT damdgari zianis anazRaurebiT gamoixateba, aseve, im sargeblis ukan dabrunebiT, 

rac korporaciuli valdebulebis damrRvevma subieqtma miiRo konkretuli aramarTlzomieri 

qceviT. 

 

2.2. interesTa konfliqtiT dadebuli garigebis samarTlebrivi bedi 

 

direqtoris mier interesTa konfliqtis arsebobisas movaleobaTa koliziiT dadgenili kor-

poraciuli erTgulebis movaleobis darRveva Semdeg relevantur kiTxvas badebs: ra samarTle-

brivi bedi eweva Tavad garigebas, romelic direqtoris mier zemoaRniSnuli fiduciuri mova-

leobis darRveviT daido da romelic sazogadoebis mimarT zianis momtania?  

aRniSnulTan dakavSirebiT korporaciuli doqtrina metad sainteresoa. Tu gaviTvaliswinebT 

qarTuli sakorporacio TuUzogadad kerZo samarTlis mimarTulebis ZiriTad sakanonmdeblo 

aspeqtebs, Sida sazogadoebriv urTierTobaSi zemoaRniSnuli niSniT dadebuli garigeba SeiZleba 

miCneul iqnes rogorc meryevad baTili, romelsac namdvili samarTlebrivi bunebis miRwevisaT-

vis kanonmdeblobiT gaTvaliswinebuli winapirobebi aklia.   

interesTa konfliqti da movaleobaTa kolizia metad mtkivneuli sakiTxia korporaciul 

doqtrinasa Tu praqtikaSi Sesabamisad, aRniSnul SemTxvevaSi dadebul garigebaTa samarTlebri-

vi bedi da Sedegi metad imanentur movlenad aRiqmeba Tanamedrove korporaciul marTvaSi.  

zemoaRniSnuli niSniT dadebul garigebaTa samarTlebrivi bedi, aseve, metad sainteresoa 

amerikuli samarTlis mixedviT, sadac konkretuli garigebis namdvilobis sakiTxi wydeba ise-

Tive wesebiT, rogorc wesrigdeba sakuTar TavTan dadebuli garigebebis namdvilobis ganm-

sazRvreli samarTlebrivi debulebani. ra SemTxvevaSi dgeba Tavad garigebis gauqmebis safuZve-

li? aqac iseve, rogorc direqtoris pasuxismgeblobis sakiTxis ganxilvisas, garigebis baTilad 

                                                           
32 iqve, 28.  
33 iqve.  
34 ix., Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

315. ix. citireba: Cox/Hazen, Cox & Hazen on Corporations, 2nd ed., 2003, &10.15. 
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cnoba ar xdeba mxolod imis gamo, rom garigebis monawile kompaniebi erTi da imave direqto-

rebiT arian warmodgenilni35, aramed bordis Tanxmobisa da interesTa gaxsnilobis ararsebobis 

gamo, aseve, korporaciis winaSe garigebis Taobaze direqtoris mier koreqtulobis uSedegod 

mtkicebis dros. zemoaRniSnuli winapirobebis ararsebobisas korporaciul subieqts SeuZlia 

garigebis baTilad cnoba da baTili garigebiT miyenebuli zianis anazRaurebis moTxovna. 

 

daskvna 

 

naSromi miznad isaxavda movaleobaTa koliziis, rogorc interesTa konfliqtis calkeuli 

SemTxvevis, gamovlinebis ganxilva-analizs korporaciis rentabelurobis, qonebrivi klimatisa 

Tu, ubralod, arsebobis safrTxis Seqmnis aspeqtSi. zemoaRniSnulis konceptualuri analizis 

safuZvelze direqtoris mier erTgulebis movaleobis darRveva iwvevs sawarmos xelmZRvanelis 

personalur, pirad pasuxismgeblobas da amasTanave, interesTa konfliqtiT dadebuli garigebis 

samarTlebrivi bedis gadawyvetas.  

  

                                                           
35 iqve. ix. citireba: Cox/Hazen, Cox & Hazen on Corporations, 2nd ed. 2003, &9.8. 
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Director’s Burden of Proof at Internal Corporate Responsibility 

 

Mariam Botchorishvili

 

Ana Tokhadze


 

 

Scholarly article in a concise manner represents burden of proof of director, which is arisen due to the 

breach of fiduciary duties. Authors have discussed significance of obligations derived from the Agency-

Principal relation between the management and stockholders. Theory prescribes precise course of action that 

should be conducted with the aim of material well-being of shareholders resulted from the profit maximiza-

tion for the corporation. Naturally, duty of loyalty and duty of care happen to be a mechanism that frames 

latitude and particulars of authority as well as obligations for the board of directors. Consequently, coherent 

implication of omission of duties is a precondition of liability, which stands beyond the Business Judgment 

Rule. Additionally, exercised responsibilities facilitates enrollment of shareholders in the process of corpo-

rate governance and due regard being taken by the management mitigates Agency Cost. 

However, when Business Judgment Rule is helpless in support of director, Entire Fairness Test defines 

efficiency and dignity of director’s performance both from economic and legal perspective (by means of Fair 

Dealing and Fair Price). Failure of Entire Fairness Test yields director’s obligation to proof his diligent 

conduct regarding the decision that has been caused lamentable consequences for the corporation.  

In the process of improving Georgian Corporate Law discussed topic is meant to be a complex issue, 

however, while case law is underdeveloped theoretical enquiry is needed as to favor separation of civil and 

criminal liability of directors. 

 

                                                           

 Bachelor of Law, Lawyer at Public Defender’s Office. 


 Bachelor of Law, Secretary at Institute for Criminology of Faculty of Law of Ivane Javakhishvili Tbilisi State University.  
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pativis samoqalaqosamarTlebrivi cnebis moculoba 

 

(qarTul-evropuli midgomebi) 

 

mixeil biWia* 

 

Sesavali 

 

pativis dacvis sakiTxi mravalwaxnagovani problemaa. gansakuTrebiT aqtualuria pativis sa-

moqalaqosamarTlebrivi uzrunvelyofa, romelic ar yofila specialuri kvlevis sagani, miT 

umetes, ukanasknel periodSi. upirveles yovlisa, sainteresoa, Tu ramdenadaa pativTan dakavSi-

rebuli socialuri moTxovnebi samarTlis normebSi asaxuli. kvlevas aqtualobas sZens isic, 

rom ucxour iuridiul literaturaSic araa pativis cnebis Sesaxeb SeTanxmebuli midgoma, 

Tumca, sxvadasxva Teoriis mimoxilvis safuZvelze, SesaZlebelia, gamoikveTos pativis ZiriTadi 

niSnebi, romlebic mis arss gansazRvravs. Sesabamisad, kvlevis mizania, dadgindes pativis cnebis 

moculoba, pativsa da sxva pirovnul uflebebs Soris mimarTeba. am miznis misaRwevad, upir-

veles yovlisa, Sesaswavlia zogadad pativis arsi Teoriebis kritikuli analizis safuZvelze, 

Semdeg ki aucilebelia pativisa da Rirsebis dapirispireba. amasTan, kvlevis mizania, gani-

sazRvros, pativis romeli sferoebia daculi saqarTvelos sajaro da kerZo samarTlis kanonm-

deblobiT, raTa maTTvis damaxasiaTebeli Taviseburebebi gamoikveTos. am mizans emsaxureba, pir-

vel yovlisa, pativis sakonstituciosamarTlebrivi cnebis gansazRvra, Semdeg ki pativis saja-

rosamarTlebrivi da kerZosamarTlebrivi cnebebis gamijvna, aseve, pativis dacvidan warmoSobi-

li samoqalaqosamarTlebrivi urTierTobis specifikis axsna. zemoaRniSnuli detalebi saboloo 

jamSi ukavSirdeba pativis Selaxvisas konkretuli dacvis xerxebis gamoyenebas, rac gansaku-

TrebiT aqtualuri xdeba urTierTdapirispirebul RirebulebaTa konfliqtSi informaciuli 

epoqisTvis damaxasiaTebeli aspeqtebis gaTvaliswinebiT. aqve Sesaswavlia, gamarTlebulia Tu 

ara pativis damcavi normis amoReba konstituciidan da misi uzrunvelyofa mxolod kerZo sa-

marTalSi. Sesabamisad, pativis kerZosamarTlebrivi cnebis moculobis dadgenas rogorc Teori-

uli, ise praqtikuli mniSvneloba aqvs.  

amdenad, winamdebare naSromi aris mcdeloba, sxvadasxva mosazrebis kritikuli analizis sa-

fuZvelze ganisazRvros pativis kerZosamarTlebrivi cnebis moculoba da misi samoqalaqosamar-

Tlebrivi dacvis Taviseburebebi.  

 
 

1. pativis etimologiuri mniSvneloba 

1.1. pativis istoriuli xedva 

 

qarTul paleografiaSi xSirad gamoiyeneboda sityva `pativi~, romelic sxvadasxva Sinaarss 

ukavSirdeboda. ramdenadac cnobilia, TviT termini `pativi~ sparsuli warmoSobis sityvaa da 

Tavsakravsa da Tanamdebobas niSnavda. is somxurSic, msgavsad qarTulisa, Semovida, rogorc Se-

moklebis niSani. ivane javaxiSvilic sityvis Semoklebis aRmniSvnel terminad, qaragmasTan er-

Tad, asaxelebs termin `pativs~. Tumca, SesaZlebelia, rom qarTulSi pativi aSiis mniSvnelobi-

Tac gamoyenebuliyo, kerZod, rogorc wignis (zemo da qvemo) aSia.1  

sagulisxmoa, rom upirvelesad pativis cnebis Sesaxeb ivane javaxiSvilma gamoTqva mosazreba, 

romlis Tanaxmad, sityva `pativi~ Tavdapirvelad niSnavda sakariskaco saxelwodebas. Tumca pa-

tivis zusti Sinaarsis dadgenisTvis xelSemSlelia isic, rom zog istoriul dokumentSi moi-

poveba SemTxvevebi, romlebSic `pativi~ moxeleobasac niSnavda, rac spaspetobasa da spasalaro-

baSi gamoixateboda. amave dros, pativSi moiazreboda dedoflobac. ufro zusti iqneba, Tu aRi-

niSneba, rom pativi aris ara xelisufleba, aramed moxeleobis Rirseba. amdenad, sityva `pati-

                                                           
* samarTlis doqtori, Tsu-is iuridiuli fakultetis mowveuli leqtori, sdasu-sa da Tbilisis saswavlo univer-

sitetis asocirebuli profesori 
1 xaJomia T., termin `pativi~-s gamo qarTul paleografiaSi, saqarTvelos ssr mecnierebaTa akademia, ivane javaxiS-

vilis saxelobis istoriis institutis `mimomxilveli~, t. III, Tbilisi, 1953, 221-227. 
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vis~ mniSvneloba ar iyo naTlad da sworxazovnad ganmartebuli, rac gasagebicaa, feodaluri 

saqarTvelosTvis damaxasiaTebeli Taviseburebebidan gamomdinare. saxeldobr, feodalur-

wodebrivi sazogadoeba, Tavis mxriv, pativis cnebas ukavSirebda adamianis Tanamdebobas, qonebas 

da umravles SemTxvevaSi gvariSvilobas. ukve `istoriani da azmani~-s avtori iyenebs sityva 

`pativs~ pativiscemis mniSvnelobiT, romliTac is miaxloebulia Tanamedrove gagebasTan. Sesaba-

misad, marTalia, `pativs~ sxvadasxva datvirTva hqonda, Tumca garkveul SemTxvevebSi is dRe-

vandeli mniSvnelobiTac gamoiyeneboda.2 

 

1.2. pativis Tanamedrove xedva 

 

termini `pativi~ gamoiyeneba ramdenime mniSvnelobiT. oqsfordis leqsikonis mixedviT, pativ-

Si moiazreba: 1. pativiscema, 2. privilegia, 3. moraluri qceva, 4. reputacia, 5. jildo da sxva 

aspeqtebi.3 aq warmodgenilia pativis faqtobrivi da normatiuli safuZvlebi. Sesabamisad, ga-

nasxvaveben faqtobriv-socialur da normatiul (eTikur-samarTlebriv) pativs.4 

 

a) pativis faqtobriv-socialuri gageba  

 

pativSi, faqtobrivi gagebiT, moiazreba sazogadoebrivi pativiscema, saxeli realur yofa-

cxovrebaSi, garSemomyofTa Sefaseba, erTi mxriv, rogoricaa sakuTari Rirsebis SegrZneba, ada-

mianis qcevis Tanxvdoma misTvis wayenebuli zneobrivi moTxovnebisadmi, meore mxriv, am adamian-

Ta azrSi.5 pativis farTo gvareobiTi cnebis mocemul aspeqts ganixilaven, rogorc socialur 

prestiJs, pativiscemas, renomes an imijs. zogjer mas ukavSireben garegan pativs, keTil saxels 

an popularobas.6 Sesabamisad, pativi aRiqmeba socialur movlenad, romelic exeba piris aRiare-

bas sazogadoebaSi, amitomacaa, rom socialfilosofiuri, social-fsiqologiuri da sociolo-

giuri koncefciebi ganixileba aRiarebis Teoriebad. maT aerTianebT is, rom pirovnebisTvis 

konstituciuri mniSvnelobisaa socialuri aRiareba, romlis sxvadasxva forma arsebobs.7  

 

b) pativis normatiuli cneba 

 

pativis normatiul gagebaSi moiazreba adamianis Sinagani Rirseba, romelic pirovnul Rirse-

bas efuZneba.8 normatiuli (eTikur-iuridiuli) gagebiT, adamians ekuTvnis pativi, miuxedavad 

imisa, is Tavis socialur garemoSi faqtobrivad imsaxurebs Tu ara pativiscemas. pativis nor-

matiuli cneba gamomdinareobs aucileblobidan (jerarsis – Sollen-is sferodan), sxva garSemo-

myofTa urTierTobaSi pativiscemis moTxovnidan, romelic SeiZleba Sesruldes an Seilaxos da 

faqtobriv-socialuri aRiarebiTi xasiaTis urTierTobazea damokidebuli; es garkveulwilad 

Seesabameba Sinagani pativis cnebas.9 amdenad, pativis samarTlebrivi cneba xasiaTdeba ramdenime 

ZiriTadi niSniT: a) piris dadebiTi Tvisebebis arseboba; b) maTi asaxva sazogadoebriv cnobiere-

baSi; g) pirovnuli Tvisebebi gamoxatvas poulobs sazogadoebriv cnobierebasa da TviT am pi-

ris TviTcnobierebaSi.10 Sesabamisad, pativis samarTlebrivi gageba ukavSirdeba adamianis im Si-

                                                           
2 merabiSvili m., `pativis~ cnebis gagebisTvis feodalur saqarTveloSi, saqarTvelos mecnierebis akademiis macne, 

ekonomikisa da samarTlis seria, #3, 1992, 95-98. 
3 Hornby A. S., Oxford Advaced Learner’s Dictionary of current English, Sixth edition, Edited by Wehmeier S., New  Jork, 2002, 

624. 
4 Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 200. 
5 Perger T., Ehrenschutz von Soldaten in Deutschland und anderen Staaten, Köln, 2003, 25.  
6 Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 201; Niggli  M. A., Riklin  F., Skript 

Strafrecht, Besonderer Teil (BT.), (§ 9 Ehrverletzungen), 10. Auflage, Freiburg, 2007, 181-182. 
7 Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 203. 
8 Perger T., Ehrenschutz von Soldaten in Deutschland und anderen Staaten, Köln, 2003, 25.  
9 Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 201. 
10 Базылев В.Н., Бельчиков Ю.А., Леонтьев А.А., Сорокин Ю.С., Понятия чести и достоинства, оскорбления и 

ненормативности в текстах права и массовой информации, В кн: Понятия чести, достоинства и деловой репутации, Спорные 

тексты СМИ и проблемы их анализа и оценки юристами и лингвистами, Изд. 2-е, переработанное и дополнение (Отв. ред. 

Симонов А. К., Горбанский М.В.), Москва, 2004, 42.  

http://sowiport.gesis.org/search/person/R%C3%BChl+Ulli+F.+H.
http://sowiport.gesis.org/search/person/R%C3%BChl+Ulli+F.+H.
http://sowiport.gesis.org/search/person/R%C3%BChl+Ulli+F.+H.
http://sowiport.gesis.org/search/person/R%C3%BChl+Ulli+F.+H.
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nagan da garegan Sefasebas, rogoricaa sazogadoebis mier misi Rirsebis anu TviTaRiarebisa da 

sazogadoebaSi pirovnebis Sefaseba.11 

Tumca gamoiyofa pativis normatiul-faqtobrivi cneba, romelSic moiazreba normatiuli da 

socialuri aspeqtebi. pativis samoqalaqosamarTlebrivi cneba ar arsebobs. Sesabamisad, pativis 

damoukidebeli samoqalaqosamarTlebrivi definicia arc sasamarTlo praqtikaSi da arc iuri-

diul literaturaSi moiZebneba. zogadi pirovnuli uflebis aRiarebiT germaniis federalurma 

sasamarTlom pativis xelyofa ganixila germaniis samoqalaqo kodeqsis 823-e muxlis 1-li na-

wiliT dacul sferoSi, rasTan dakavSirebiTac is pirovnuli uflebebis xelyofis qveSemTxve-

vad gamoiyureba. amdenad, germaniis sisxlis samarTlis kodeqsis 185-e muxlTan samoqalaqo ko-

deqsis 823-e muxlis me-2 nawilis kavSiris safuZvelze sabolood samoqalaqo samarTalSi mi-

marTaven sisxlissamarTlebrivi pativis cnebas.12 

pativi, Rirseba da saqmiani reputacia zneobrivi kategoriebia, romlebic erTad `keTil sax-

els~ gansazRvravs, eTikuri kategoriebia, romlebic sazogadoebis mxridan adamianis Sefasebasa 

da mniSvnelobaze axdens zegavlenas. pativi axasiaTebs adamianis patiosnebas, romelic zemoqme-

debs mis Sefasebaze garSemomyofTa TvalSi. pativi gansazRvravs pirovnebis sazogadoebriv Sefa-

sebas, romelic fizikuri piris sulieri (zneobrivi) da socialuri daxasiaTebis xerxia. sazo-

gadoebrivi wesebis sferoSi pativis cneba regulirdeba sazogadoebrivi azrebiT da sakuTari 

Rirsebis Sesaxeb TiToeuli individis Sinagani cnobierebidan gadadis sazogadoebis mxridan mi-

si Rirsebis garegan aRiarebaze. adamians, rogorc socialur arsebas, sWirdeba sazogadoebisgan 

pativiscema imave formiT, rogorc sakuTari Tavis pativiscema. amdenad, pativi ganixileba fizi-

kuri piris, misi moraluri da sxva Tvisebebis obieqtur (sazogadoebriv) Sefasebad garSemo-

myofTa mxridan.13 

 

g) pativsa da Rirsebas Soris mimarTeba 

 

faqtobriv-socialuri TvalsazrisiT, Rirseba ekuTvnis TiToeul adamians, rogorc Rirsebis 

matarebels. faqtobrivad, pativi da Rirseba aris adamianTa Soris diferencirebis niSnebi.14 

normatiuli gagebiT, nebismier adamians aqvs adamianuri Rirseba adamianobis gamo, kerZod, pati-

viscemis samarTlebrivi moTxovna, imoqmedos Sinagani pativis mixedviT da patividan gamomdi-

nare, ar Seilaxos misi moTxovnis ufleba. normatiuli TvalsazrisiT, pativisa da Rirsebis 

cnebebs axasiaTebs msgavsi moTxovnis uflebebi, romlebic aqvs yvela adamians, rogorc adamians; 

eTikur-iuridiulad pativi da Rirseba normativebisa da jerarsis sferos ganekuTvneba, vinaidan 

mxolod pativiscemis moTxovnis ufleba iZleva saSualebas, rom Tanasworebad iyvnen miCneuli 

adamianebi, romlebic faqtobrivad araTanabari arian da socialuri gagebiT, araTanabari pativi 

aqvT. amdenad, pirovnebis mier Seqmnili garkveuli faseulobis sazogadoebrivi aRiareba ukav-

Sirdeba pativs. aseve, ar SeiZleba iTqvas, rom adamians ara aqvs Rirseba, romelic dafasebis 

Rirsia, magram sazogadoebis mier jer ar dafasebula. adamianis Rirseba mis Tavisufal Rir-

seulobaSia, ukavSirdeba misi Rirebulebis Segnebas da misdami pativiscemas. amitom saxeli ga-

nixileba garegan, xolo Rirseba – Sinagan raobad.15 amasTan, gasaTvaliswinebelia, rom Rirseba 

adamianis uflebebis safuZvelia da am gagebiT, masSi moiazreba: Rirseba, rogorc a) pativiscema, 

b) srulyofileba, g) Zalaufleba, d) moralurad dasaSvebi da Selaxuli pirovnebis Rirseba. 

Sesabamisad, aRniSnuli TvalsazrisiT, adamianuri Rirseba ganixileba principad.16 amitomac 

                                                           
11 Perger T., Ehrenschutz von Soldaten in Deutschland und anderen Staaten, Köln, 2003, 22.  
12 iqve, 26-27.  
13Карпушина С. Вл., Защита чести и достоинства и деловой репутации в Российском гражданском праве, Москва, 2014, 2. 
14 Rühl, Ulli F. H., Die Semantik der Ehre im Rechtsdiskurs, “Kritische Justiz”, Heft 2, 2002, 202-203. 
15 mxeiZe s., yubusiZe v., Rirsebis cneba eTikaSi (recenzia), gazeTi `Tbilisi~, #256 (6858), 31 oqtomberi, 1975, 3. 
16 Dangl O., Der Begriff der Menschenwürde, in der Publikationsreihe des Kompetenzzentrums für Menschenrechtspädagogik an der 

Kirchlichen Pädagogischen Hochschule Wien/ Krems, 09/2012, 2; adamianis Rirseba principis rangSi aiyvana n. Taifkemac. 
ix. Teifke N., Das Prinzip der Menschenwürde (Studien und Beiträge zum Őffentlichen Recht), Mohr Siebeck, Tübingen, 2011, 33-
169. 

http://sowiport.gesis.org/search/person/R%C3%BChl+Ulli+F.+H.
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SeiZleba iTqvas, rom pativic efuZneba Rirsebas, miT umetes, pativi ganixileba Rirsebis Semad-

genel nawilad, romelic saqarTvelos konstituciis me-17 muxliTaa daculi.17  

 

2. pativis sakonstituciosamarTlebrivi cnebis roli pativis samoqalaqosamarTlebrivi cne-

bis garkvevaSi 

2.1. pativis sakonstituciosamarTlebrivi cnebis moculoba 

 
samoqalaqo samarTali efuZneba Rirebulebebs, romlebic konstituciiTaa ganmtkicebuli. 

saqarTvelos samoqalaqo kodeqsis (SemdgomSi _ ssk-is) me-2 muxlis Tanaxmad, RirebulebiTi 

wesrigis sazomad aRiarebulia saqarTvelos konstitucia, romelic adgens kerZo samarTlis 

ganviTarebisTvis aucilebel farglebs.18 Sesabamisad, upirveles yovlisa, unda ganisazRvros 

pativis sakonstituciosamarTlebrivi cnebis moculoba. saqarTvelos konstituciis me-17 mux-

lis Tanaxmad, adamianis pativi da Rirseba xelSeuxebelia. dasaxelebul muxlSi, absoluturi 

da kategoriuli bunebis gamo, igulisxmeba saxelmwifos pozitiuri valdebuleba, am debulebis 

xelyofisas Caataros yovelmxrivi da efeqtiani gamokvleva, raTa daadginos darRvevis faqti 

da gaataros Sesabamisi RonisZiebebi damrRvevis mimarT.19  

saqme isaa, rom pativisa da Rirsebis sakonstituciosamarTlebrivi cneba faqtobrivad gani-
xileba adamianis pativiscemis socialur moTxovnilebad, riTac misi sociologiuri midgomaa 

aRiarebuli. adamianis pativisa da Rirsebis uflebis, rogorc absoluturi uflebis, pativisce-

ma niSnavs TiToeuli adamianis pirovnul aRiarebas, romlis CamorTmeva da SezRudva raime 

safuZvliT dauSvebelia.20 Sesabamisad, verc erTi konstituciuri norma (me-17 da 46-e 

muxlebi) ver iZleva pativis SezRudvis SesaZleblobas.21 amasTan, adamianur RirsebasTan 

personaluri pativis mWidro kavSiri unda aisaxos pativis sakonstituciosamarTlebriv defi-

niciaSi. pirovnuli pativis ufleba, Tavisi arsiT, pirovnuli uflebaa, vinaidan pativi Tavis 

safuZvlebs poulobs adamianis pirovnebaSi.22  

amave dros, xSiria pativsa da sxva ZiriTad uflebebs Soris gadakveTis SemTxvevebi. es 

Seexeba magaliTad, piradi cxovrebis xelSeuxeblobis uflebas,23 rwmenis Tavisuflebas.24  

 

2.2. pativi samoqalaqo samarTalSi 

a) pativis samoqalaqosamarTlebrivi cneba 

 

pativis sakonstituciosamarTlebrivi cneba gansxvavdeba misi samoqalaqosamarTlebrivi gage-

bisgan.25 saqme isaa, rom pativis sakonstitucio samarTliT daculi sfero farTo xasiaTisaa 

da araa sazogadoebriv Sefasebasa Tu TviT individis TviTSefasebaze damokidebuli.26 

                                                           
17 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 Tebervlis gadawyvetileba, 

(#1278-1298-2011) 
18 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 82-84. 
19 tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da saqarTvelos 

sakonstitucio sasamarTlos samarTalwarmoebis praqtika, m. kopaleiSvilis redaqtorobiT, Tbilisi, 2013, 85. 
20 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2/-389 gadawyvetileba saqmeze 

`saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da prezidentis winaaRmdeg~. 
21 saqarTvelos sakonstitucio sasamarTlos 2004 wlis 11 martis #2/1/241 gadawyvetileba saqmeze `moqalaqe akaki 

gogiCaiSvili saqarTvelos parlamentis winaaRmdeg~; tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 

adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika, m. kopaleiSvilis 

redaqtorobiT, Tbilisi, 2013, 91. 
22Perger T., Ehrenschutz von Soldaten in Deutschland und anderen Staaten, Köln, 2003, 23.  
23 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 24 oqtombris #1/2/519 gadawyvetileba saqmeze `saqarTve-

los axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar CugoSvili saqarTvelos parlamentis winaaRm-

deg~. 
24 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris #1/1/477 gadawyvetileba saqmeze `saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
25 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris #1/3/421,422 gadawyvetileba saqmeze `saqarT-

velos moqalaqeebi – giorgi yifiani da avTandil ungiaZe saqarTvelos parlamentis winaaRmdeg~. 
26 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2/-389 gadawyvetileba saqmeze 

`saqarTvelos moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa da prezidentis winaaRmdeg~; tuRuSi T., 
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ssk-is me-18 muxliT dadgenilia pativis dacvis formebi. am muxlis me-2 nawilis mixedviT, 

pirs ufleba aqvs, sasamarTlos meSveobiT moiTxovos im cnobebis uaryofa, romlebic mis pa-

tivs, Rirsebas, piradi cxovrebis saidumloebas, pirad xelSeuxeblobas an saqmian reputacias 

xelyofs, Tu am cnobebis gamavrcelebeli ar daamtkicebs, rom isini sinamdviles Seesabameboda. 

am muxlis swori kvalifikacia moiTxovs piris pativis samarTlebrivi dacvis definiciis gan-

sazRvras.27 cnobilia, rom Rirseba gamoxatavs pirovnebis moraluri Tu sxva Tvisebebis 

Sefasebas TviT am pirovnebis mier. Rirsebas mWidrod ukavSirdeba pativi, romelSic moiazreba 

sazogadoebis mier pirovnuli Tvisebebis Sefaseba. ese igi, pativi gansazRvravs imas, rogorc 

aRiqmeba pirovneba sazogadoebis TvalSi.28 amitomac pativi ganixileba, rogorc im 

RirebulebaTa Tviseba, romlebic pirovnebis obieqturi sazogadoebrivi Sefasebaa.29 Sesabamisad, 

pativi SefasebiTi kategoriaa.30 samoqalaqo samarTali pativis, rogorc samarTlebrivad 

daculi sikeTis, zneobriv kategoriaSi moiazrebs pirovnebis mimarT sazogadoebis 

damokidebulebas, romelic sinamdvilis Sesabamis faqtebs unda Seesabamebodes.31 

araqonebrivi urTierTobebi, Tavis mxriv, moklebulia ekonomikur Sinaarss da ar aqvs raime 

Rirebuleba, ris gamoc zianis damtkicebisTvis sakmarisia kanoniT daculi uflebis 

darRvevac.32 ssk-is me-18 muxliT daculia pativi da Rirseba, romlebic emsaxureba adamianis 

individualizacias, radgan sazogadoebaSi mis TviTgamorkvevas ukavSirdeba. isini damoukidebel 

rols asrulebs adamianis individualizaciaSi.33 amave dros, pirovnuli individualoba 

aRiarebulia saavtoro samarTalSi. pirovneba Tavis sulierebas aqsovs nawarmoebSi. aq saqme 

exeba nawarmoebis avTenturobisa da originalobis dadgenas.34 SesaZlebelia pativma moicvas 

gamosaxulebis dacvis uflebac,35 aseve, saxelis dacvis ufleba, Tu aRniSnuli Seexo 

sazogadoebis mier pirovnebis Sefasebas. 

 

b) pativi _ samoqalaqosamarTlebrivi dacvis obieqti 

 

rogorc cnobilia, samoqalaqosamarTlebrivi urTierToba, ZiriTadad, Tavisi arsiT, 

regulaciuri xasiaTisaa,36 vinaidan akavSirebs erTmaneTs mxareTa qonebriv ufleba-movaleobebs, 

Tumca gamonaklis SemTxvevebSi SesaZlebelia samoqalaqosamarTlebrivi urTierTobebi Seexos pi-

rad araqonebriv uflebaTa uzrunvelyofas, rac dacviTi xasiaTisaa.37 Sesabamisad, piradi 

araqonebrivi urTierTobebi, romlebic qonebrivTan araa dakavSirebuli, daculia samoqalaqo-

                                                                                                                                                                                                 
burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos 

samarTalwarmoebis praqtika, m. kopaleiSvilis redaqtorobiT, Tbilisi, 2013, 85-86. 
27 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2002 wlis 25 ivnisis 

gadawyvetileba (#3k-337-02). 
28 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 23 aprilis gadawyvetileba (#as-

1332-1258-2012). 
29 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 15 noembris gadawyvetileba (#as-378-

359-2013). 
30 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 23 ivli-

sis ganCineba (#as-1174-1319-08). 
31 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 3 agvistos gadawyvetileba (#as-1739-

1720-2011); saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 3 agvistos gadawyvetileba 

(#as-208-201-2012). 
32 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 3 aprilis gadawyvetileba (#as-1477-

1489-2011); saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 25 Tebervlis gadawyvetileba 

(#as-1149-1169-2011). 
33 niniZe T., adamianis individualoba _ sabWoTa samoqalaqo samarTlis dacvis sagani, `saqarTvelos ssr mecnierebaTa 

akademiis macne~, filosofiis, fsiqologiis, ekonomikisa da samarTlis seria, #4, 1977, 88. 
34 Peifer Karl-Nikolaus, Individualität im Zivilrecht, Mohr Siebeck, Tübingen, 2001, 55-113. 
35 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 8 noembris gadawyvetileba (#as-370-

352-2013). 
36 ix. Крашенинников Е.,Охраняемый законом интерес и средства его защиты, в материалы научной конференции: 

“Вопросы теории охранительных правоотношений”, Ярославь, 1991,14, 18. 
37

 Вершинин А., Охранительние материально-правовые отношения и право на судебную защиту, в материалы научной 

конференции: “Вопросы теории охранительных правоотношений”, Ярославь, 1991, 36. 
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samarTlebrivi normebiT.38 swored am urTierTobebs Seexeba saqme, roca ganixileba pativis 

dacva, vinaidan pativis dacvis ufleba piradi araqonebrivi uflebaa. `piradi araqonebrivi 

uflebebis obieqtia aramaterialuri (sulieri) sikeTeebi.~39 es piradi ufleba gamyarebulia 

absoluturi urTierTobis elementSi uflebis saxiT,40 romelsac upirispirdeba yvela mesame 

piris zogadi movaleoba, ar Caerios uflebamosili piris `samflobeloSi~.41  

amasTan, garkveuli absoluturi ufleba (magaliTad, pativis dacvis ufleba) samarTlebrivi 

urTierTobis gareT arsebobs da samarTali maT ki ar aregulirebs, aramed maTi darRvevisas 

uzrunvelyofs dacviT.42  

aseve, sagulisxmoa, rom pativis damcavi sxvadasxva moraluri wesi ayvanilia formaluri 

kanonebis rangSi ssk-is me-18 muxlSi, romelic pativis uzrunvelyofis formebs Seexeba. amave 

dros, pativi ukavSirdeba zogad pirovnul uflebas,43 romelic samarTlebrivad aRiarebulia 

ssk-is me-18 muxliT, aseve, ssk-is 992-e muxliT pirovnuli uflebebis moqnilad dacvisa44 da 

am normis generaluri xasiaTis gamo. amasTan, unda gafarTovdes saqarTvelos konstituciiT 

gaTvaliswinebuli sakuTari pirovnebis ganviTarebis Tavisufleba (me-16 muxli), romelSic erT-

erT uflebad moiazreba zogadi pirovnuli ufleba. Rirseba, warmoadgens ra zogadi pirovnuli 

uflebis centralur sferos, sakuTari pirovnebis ganviTarebis TavisuflebasTan erTad iZleva 

SesaZleblobas, rom ssk-is me-18 muxliT pirdapir gauTvaliswinebeli sikeTe daculi iyos ssk-

is 992-e muxliT (`generaluri deliqti~).45 

pativi, Tavis mxriv, daculia saqarTvelos konstituciis me-17 muxliT da ganixileba 

ZiriTad uflebaTa konteqstSi. ZiriTad uflebebi kerZosamarTlebriv urTierTobebSi gamoiyeneba 

dispoziciuri normebis gaTvaliswinebiT.46 ZiriTadi uflebebi RirebulebaTa obieqtur wesrigs 

asxams xorcs, romelic gardaiqmneba kerZosamarTlebriv urTierTobad.47 saqarTvelos 

konstitucia adgens kerZo samarTlis ganviTarebisTvis aucilebel farglebs. amasTan, ZiriTadi 

uflebebis erT-erTi adresati yovelTvis saxelmwifoa, xolo kerZo uflebis adresati aris 

kerZo piri. amdenad, konstituciiT ganmtkicebuli ZiriTadi uflebebi kerZo samarTalSi ar 

moqmedebs uSualod (ssk-is me-2 muxlis 1-li nawili).48 ZiriTadi uflebebis zemoqmedeba 

kerZosamarTlebriv urTierTobebze horizontaluri xasiaTisaa da Sesabamisad, saqarTvelos kon-

stituciis mixedviT, ZiriTadi uflebebi kerZosamarTlebriv urTierTobebSi gamoiyeneba ara-

pirdapir.49 aqve unda aRiniSnos, rom, marTalia, sakonstitucio samarTali principis saxiT 

gansazRvravs individualobis dacvas, magram samoqalaqo samarTali konkretul formas aZlevs 

                                                           
38 Малеина М., Личные неимушественные права граждан: понятие, осушествление, зашита, 2-еиздание, исправленное и 

дополненное, Москва, 2001, 24; piradi urTierTobis dacvis Sesaxeb ix. kereseliZe d., samoqalaqo kodeqsis zogadi 

debulebebi, Jurnali `qarTuli samarTlis mimoxilva~, tomi 7, #1, 2004 7. 
39

Малейна М., Личные неимушественные права граждан: понятие, осушествление, зашита, 2-еиздание, исправленное и 

дополненное, Москва, 2001, 13; aseve ix. CikvaSvili  S., pasuxismgebloba moraluri zianisTvis, Tbilisi, 2003, 8. 
40 Братусь С., Иоффе О., Гражданское право, Москва, 1967, 41; kobaxiZe a., samoqalaqo samarTali. zogadi nawili, tomi 

I, Tbilisi, 2001, 100; Schlechtriem P., Schuldrecht Allgemeiner Teil, 5., neubearbeitete Aufl., Tübingen, 2003, 8-9. 
41 Эннекцерус Л., Кипп Т., Вольф М., Курс германского гражданского права, том 1, введение и общая часть, Перевод с 13-го 

немецкого издания Граве К., Полинской Г. и Альтшулера В., Москва, 1949, 274; Красавчикова Л., Личная жизнь граждан 

под охраной закона, Москва, 1983, 58, 59-62. 
42

 <http://dissertations.ub.rug.nl/FILES/faculties/jur/2002/j.e.wichers/wichers.PDF> [07.05.2010  20:55]; msgavsi Sexedulebis 

Sesaxeb ix. Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт_Петербург, 2002, 106, 115. 
43 Ehmann H., Der Begriff des Allgemeinen Persönlichkeitsrechts als Grundrecht und als absolute-subjektives Recht, in: Festschrift 

für Apostolos Georgiades, Athen; München, 2005, 116-117. ehmani h., zogadi pirovnuli uflebis, rogorc ZiriTadi 

uflebisa da absoluturi uflebis, cneba, germanulidan Targmna da winasityvaoba daurTo samarTlis doqtorma m. 

biWiam, `samarTlis Jurnali~, #2, 2013, 224. 
44

 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Aufl., Grasberg bei Bremen, 2003, 190, 193; 
Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Aufl., Grasberg bei Bremen, 2006, 203. 
45 Sengelia r., deliqturi valdebulebebi samoqalaqo samarTalSi, Tsu-is iuridiuli fakultetis 80 wlisTavisad-

mi miZRvnil saiubileo krebulSi: `saxelmwifosa da samarTlis aqtualuri problemebi~, r. Sengelias 

redaqtorobiT, Tbilisi, 2003, 184. 
46 Uesseler CH., Einwirkungen der Grundrechte auf das Schadenersatzrecht, Dissertation, Wuppertal, 2008, 46. 
47 iqve, 48, 50-51, 70. 
48 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 82-84. 
49 ix. Phirtskhalashvili A., Schutzpflichten und die horizontale Wirkung von Grundrechten in der Verfassung Georgiens vom 24. 

August 1995, Berlin, 2010, 49-52. 
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pirovnul uflebaTa dacvas, raTa pirma sxvadasxva uflebis miniWebis gziT TviTon ganaxorci-

elos isini. ufro metic, ZiriTadi uflebebi saxelmwifoebrivi moqmedebebisgan pirTa Tavdac-

viTi uflebebia im dros, roca samoqalaqo samarTlis mizania, moawesrigos calkeul pirTa 

Soris samarTlebrivi urTierTobebi.50 amdenad, pativis dacvis ufleba aris pirovnuli ufleba 

da pativi unda CaiTvalos dacviTi samoqalaqosamarTlebrivi urTierTobis obieqtad.  

 

g) pativi da RirebulebiTi konfliqti 

 

pativis dacva gansakuTrebiT aqtualuria sajaro da kerZo interesTa RirebulebiT 

konfliqtSi, miT ufro, informaciul epoqaSi. magaliTad, gavrcelebulia azris gamoxatvis 

Tavisuflebasa da pativs Soris RirebulebiTi konfliqti. am gagebiT, precedentuli mniSvne-

lobisaa saqme `kastelsi espaneTis winaaRmdeg~51, romlis Tanaxmad, gamoxatuli azri SeiZleba 

iyos rogorc pozitiuri, ise negatiuri xasiaTis. aq unda dadgindes zRvari kritikis dasaSveb 

farglebsa da pativis, Rirsebisa da saqmiani reputaciis xelyofas Soris.52 sayuradReboa, 

aseve, saqme `lingensi avstriis winaaRmdeg~53, romlis safuZvelze ganimarta, rom politikuri 

Tanamdebobis pirebma da saxelmwifo moxeleebma unda iTminon dasaSveb zRvarze meti kritika, 

Tu es kritika uxeSad ar xelyofs maT pativs, Rirsebas, pirad cxovrebasa da xel-

Seuxeblobas.54 Sesabamisad, sazogadoebisTvis rac ufro aqtualuri, saWirboroto Tu 

sisxlxorceuli mniSvnelobisaa problema, miT ufro metia Sesabamisi informaciis daculobis 

xarisxi.55 igive SeiZleba iTqvas sajaro diskusiaze, romlis mizanicaa WeSmaritebis garkveva. am 

SemTxvevaSi pativisa da Rirsebis dacvis moTxovnebi gacilebiT dabalia, vidre politikuri sa-

kiTxebis Ria ganxilvis interesi.56 amdenad, sazogadoebrivi mniSvnelobis sakiTxebis sferoSi 

piris monawileobisas `dasaSvebi kritikis~ farglebi farTovdeba, ra drosac arsebobs 

kritikis Tmenis valdebuleba.57 Tu mopasuxis mier gavrcelebuli informacia eyrdnoba sust 

faqtobriv monacemebs, is mainc ar arRvevs azris gamoxatvis Tavisuflebis sazRvrebs.58  

adamianis uflebaTa evropulma sasamarTlom daadgina, rom azri ganixileba adamianis 

subieqtur Sefasebad ama Tu im movlenis, ideis, faqtisa Tu pirovnebis mimarT. faqtebia 

realurad arsebuli sagnebi, movlenebi an garemoebebi, romlebic SeiZleba mcdari an marTali 

iyos. Tumca, Tu es gancxadeba zianis momtani da misi saxelis gamtexia, saqme Seexeba ci-

liswamebas.59 marTalia, `SefasebiTi msjeloba~ ar eqvemdebareba mtkicebas, Tumca, Tu is 

Seicavs konkretul braldebas, am SemTxvevaSi aseTi `SefasebiTi msjelobis~ dasacavad 

aucilebelia Sesabamisi sakmarisi safuZveli.60 amasTan, Sefasebac SeiZleba gadaWarbebulad 

CaiTvalos, Tu is ar emyareba Sesabamis sakmaris faqtobriv safuZvels.61  

RirebulebiTi konfliqtis problema gansakuTrebiT aqtualuri gaxda `sityvisa da gamo-

xatvis Tavisuflebis Sesaxeb~ kanonis miRebiT. saqme isaa, rom amiT Seiqmna safrTxe, qarTuli 

samoqalaqo samarTali daaxloeboda adamianis uflebaTa dacvis evropuli sasamarTlos midgomas 

da daSoreboda germanuli sasamarTlo praqtikis pozicias, romelic efuZneba ideas, rom 

adamianis Rirseba yvela sxva ZiriTadi uflebis safuZvelia da azris gamoxatvis Tavisuflebam 

                                                           
50 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 337. 
51 Castells v.  Spain, no. 11798/85, 23/04/1992. 
52 korkelia k., adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, Tbilisi, 2004, 197-200. 
53 Lingens v. Austria, no. 9815/82, 08/07/1986. 
54 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2006 wlis 14 ivnisis 

gadawyvetileba (#as-1106-1352-05). 
55 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 seqtembris gadawyvetileba (#as-

667-638-2011). 
56 Unabhängige Initiative Informationsvielfalt v. Austria, no. 28525/95, 26/02/2002. 
57 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 23 ivlisis gadawyvetileba (#as-

1174-1319-08). 
58 Dichand and others v. Austria, no. 29271/95, 02/02/2002. 
59 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 seqtembris gadawyvetileba (#as-

667-638-2011). 
60 Jerusalem v. Austia, no. 26958/95, 27/02/2001.  
61 De Haas and Gijsels v. Belgium, no. 19983/92, 24/02/1997. 
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yovelTvis ukan unda daixios, Tu Selaxulia adamianis Rirseba.62 amdenad, sityvis Tavisuf-

lebis SezRudvis erTaderT kanonier miznad unda CaiTvalos sxvaTa uflebebis dacva.63 saqme 

isaa, rom ssk-Si 2004 wlis sakanonmdeblo cvlilebam azri aRiara absoluturi privilegiiT 

dacul Rirebulebad (`sityvisa da gamoxatvis Tavisuflebis Sesaxeb~ kanonis me-4 muxlis 1-li 

nawili), rac imas niSnavs, rom amave kanonis 1-li nawilis `f~ punqtis mixedviT, azris 

gamoxatvisas piri srulad da upirobod Tavisufldeba kanoniT gaTvaliswinebuli pasuxismgeb-

lobisagan.64 Tumca aRniSnuli kanonis me-7 muxlSi gansazRvrulia, rom am kanoniT aRiarebuli 

da daculi uflebebis nebismieri SezRudva unda emyarebodes utyuar mtkicebulebebs. kanoniT 

dadgenili wesiT daudasturebeli eWvi unda gadawydes sityvis Tavisuflebis SezRudvis sawi-

naaRmdegod,65 gancxadebaSi moyvanili cnobebisTvis azris statusis miniWebis sasargeblod.66  

SeiZleba gaCndes azri, rom `sityvisa da gamoxatvis Tavisuflebis Sesaxeb~ qarTulma kanonma 

ciliswamebis saqmeebze mtkicebis tvirTis mTlianad mosarCeleze dakisrebiT da mopasuxis 

mTlianad gaTavisuflebiT konstituciiT dadgenili adamianis pativisa da Rirsebis `xelSeuva-

lobis~ daculobis standarti ufro daswia, vidre konstituciiT SeiZleboda yofiliyo nagu-

lisxmevi. aq mizanSewonilia, upirveles yovlisa, pativis damcavi konstituciuri wesebis gamo-
yeneba; Tu Rirsebis dacvis ukeTes pirobebs iTvaliswinebs saerTaSoriso aqtebi da adamianis 

uflebaTa evropuli sasamarTlos praqtika, maSin isini unda asrulebdes subsidiur da Semavse-

bel funqcias. amdenad, pativis dacvis konstituciiT Seqmnili standarti unda ganmtkicdes 

kanoniT. aRniSnuli TviT saqarTvelos konstituciiT dadgenil wyaroTa ierarqiasac Seesabameba. 

amdenad, ierarqiulad ufro maRla mdgomi samarTlis wyaro unda iyos gamoyenebuli mocemuli 

uzustobis gansamartad.67  

amasTan, Tu difamaciuri gancxadeba intimur sferos Seexeba, maSin SeiZleba azris gamoxat-
vis Tavisuflebam TviT namdvili faqtebis Sesaxeb informaciis gavrcelebis drosac ki ukan 

daixios, vinaidan aseTi informacia (miT ufro, Tu igi kerZo pirebs Seexeba) naklebad 

Rirebulia sazogadoebrivad mniSvnelovan sakiTxebze problemaTa gaSuqebis TvalsazrisiT.68 

aseve RirebulebiTi konfliqtis konteqstSi sayuradReboa personaluri monacemebis dacva. 

adamianis uflebaTa evropulma sasamarTlom daadgina, rom personaluri monacemebi dacva unda 

ganixilebodes kerZo da saojaxo cxovrebis farglebSi.69 amasTan, saxelmwifos pozitiuri 

valdebulebaa personaluri monacemebis dacvis sakmarisi da efeqturi garantiebis Seqmna.70 

personaluri monacemebis uzrunvelyofa ukavSirdeba teqnologiuri saSualebebis gamoyenebasac, 

Tumca saxelmwifos ekisreba pasuxismgebloba, gansazRvros interesTa Soris samarTliani 

balansi.71 

amasTan, nebismieri Tavisuflebis gamoyeneba dauSvebelia borotad, rac imperatiuli 

normebiT wesrigdeba (ssk-is me-10 muxlis me-3 nawili). erTi piris kerZo avtonomia ganixileba 

meore piris kerZo avtonomiis mniSvnelovan SemzRudvel faqtorad, xolo sxvisi Tavisufleba 

                                                           
62 gociriZe e., azris gamoxatvis Tavisufleba da reputaciis ufleba (RirebulebiTi konfliqtis dilemebi), 

Jurnali `adamiani da konstitucia~, #3, 2005, 28-29. 
63 saqarTvelos sakonstitucio sasamarTlos (me-2 kolegia) 2004 wlis 11 martis #2/1/241 gadawyvetileba saqmeze 

`moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg~; aseve ix. saqarTvelos uzenaesi sasamarTlos 

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2005 wlis 1 dekembris gadawyvetileba (#as-448-775-05). 
64 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 Tebervlis gadawyvetileba (#as-

1278-1298-2011). 
65 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 14 ivlisis gadawyvetileba (#207-

194-2011). 
66 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 seqtembris gadawyvetileba (#as-

667-638-2011). 
67 gociriZe e., azris gamoxatvis Tavisufleba da reputaciis ufleba (RirebulebiTi konfliqtis dilemebi), 

Jurnali `adamiani da konstitucia~, #3, 2005, 28-29. 
68 iqve, 18. 
69 Klass and others v. Germany, no. 5029/71, 06/09/1978; Case of  Malone v. the United Kingdom, no. 8691/79, 02/08/1984. 
70 Klass and others v. Germany, no. 5029/71, 06/09/1978. 
71 S. and Marper v. Uniteed Kingdom, Applications nos. 30562/04 and 30566/04, 04/12/2008; aseve davwr. ix. joxaZe g., 

personalur monacemTa dacva adamiansi uflebaTa konteqstSi: saqarTvelos magaliTi, gamowvevebi da tendenciebi, 

statiaTa krebulSi: `adamianis uflebaTa dacvis saerTaSoriso standartebi da saqarTvelo, k. korkelias redaqto-

robiT, Tbilisi, 2012, 327-350. 
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SeiZleba SeizRudos sazogadoebrivi standartebisa da sajaro interesebis safuZvelze.72 amde-

nad, TiToeuli Tavisufleba zRvardebulia pasuxismgeblobiT, kanonis danawesebiT, zogadad 

garkveuli SezRudvebiT. Sesabamisad, Tavisufleba, romelic am farglebs arRvevs, araa 

Tavisufleba; SeuzRudavi azris Tavisufleba, romelic kerZo interess xelyofs, qmnis ara 

interesTa konfliqtis SemTxvevas, aramed kerZo interesis darRvevas.73 Sesabamisad, interesTa 

balansis xelyofas SeiZleba mohyves samoqalaqosamarTlebrivi (deliqturi) pasuxismgebloba 

(ssk-is 992-e muxli).  
 

d) pativis dacvis subieqti 

  

samarTlebrivad aRiarebulia piris `SesaZlebloba, gaxdes kerZosamarTlebrivi urTierTobis 

Sedegebis adresati: aRiWurvos calkeuli kerZosamarTlebrivi urTierTobisTvis 

damaxasiaTebeli uflebebiT da itvirTos Sesabamisi urTierTobidan gamomdinare movaleobebi.~74 

pativis dacvis uflebis subieqtad SeiZleba mogvevlinos fizikuri piri. misi 

uflebaunarianoba, ssk-is me-11 muxlis mixedviT, warmoiSoba dabadebis momentidan, ra 

droidanac pirs aqvs unari, iyos samoqalaqo uflebebisa da movaleobebis matarebeli.75 amasTan, 

uflebaunarianobis gamovlenis formad SeiZleba CaiTvalos pirovnuli uflebebis qonis unari.76  

amasTan, sagulisxmoa, rom, germaniis federaluri sasamarTlos azriT, garkveulwilad, aseve, 

SeiZleba iuridiuli pirisa da koleqtiuri sazogadoebebis pativi Seilaxos. es unda Seexos 

Seuracxmyofel gancxadebebsac, romlebic mxolod iuridiuli piris wevrebma TviTon gamoxates. 

amasTan, SesaZlebelia, zogadad sxvadasxva msxverplis pativi Seilaxos. pirTa erTobebs samar-

Talsubieqtobis gareSe ara aqvT pativi, Tumca SeiZleba gancxadebebiT, romlebic koleqtivs 

(jgufs) miemarTeba, mis wevrTa pativi Seilaxos. es mxolod maSin xdeba, roca pirTa jgufebi, 

romlebic Setevis obieqtebia, imdenad mcirea, rom mtkicebebi SesaZlebelia am jgufis wevrs 

Seexos. am SemTxvevebSi warmoeSoba calkeul pirebs sarCelis aRZvris ufleba.77  

 

e) pativis xelyofis SemTxvevebi da Sedegebi 

 

pativis, Rirsebis, saqmiani reputaciis SelaxvaSi moiazreba fizikuri an iuridiuli piris 

Sesaxeb iseTi cnobebis gavrceleba, romlebic Seicavs mtkicebas maT mier kanonis an moralis 

normebis darRvevis, uRirsi saqcielis Cadenis Sesaxeb da ara SefasebiT msjelobas an 

Sexedulebas, azrs konkretuli piris Sesaxeb.78 Tumca pativi SeiZleba Seilaxos, aseve, iseTi 

SefasebiTi msjelobis Sedegad79, romelic miaRwevda Seuracxmyofeli gamonaTqvamebis zRvars, 

Tu saqme Seexo sazogadoebis mier pirovnebis Rirebulebis Sefasebas. Tu wina planze wamoiweva 

gamonaTqvamis Seuracxmyofeli xasiaTi, maSin SefasebiTi azris gavrceleba iqneba 

marTlsawinaaRmdego da dasjadi.80  

samoqalaqo samarTalSi pativis cnebis moculoba gacilebiT farToa. samoqalaqosa-

marTlebriv Sedegebad gvevlineba ara Tu dasja, aramed zianis anazRaureba, (moraluri) 

dakmayofileba, Semosavlis gadaxda, umoqmedoba, Sesworeba (koreqtireba) da sxv.81 pirovnuli 

uflebis dacvis konkretuli formebia: uflebis Semlaxveli moqmedebis ganxorcielebisgan 

                                                           
72

 Paulus G.  Chr., Zenker W., Grenzen der Privatautonomie, JuS, 41. Jahrgang, Heft 1, 2001, 2-4. 
73

 Kübler Fr., Ehrenschutz, Selbstbestimmung und Demokratie, NJW, 52. Jahrgang, 1. Halbband, 1999, 1285. 

74 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 96. 
75 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 167-168. 
76 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 135. 
77

  Niggli M. A., Riklin F., Skript Strafrecht BT. 10. Auflage, Freiburg, 2008, 184. 
78 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2002 wlis 25 ivnisis 

gadawyvetileba (#3k-337-02); saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 3 

agvistos gadawyvetileba (#as-208-201-2012). 
79 Niggli M. A., Riklin F., Skript Strafrecht BT. 8. Auflage, Freiburg, 2005, 196-197. 
80 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 Tebervlis gadawyvetileba (#as-
1278-1298-2011). 
81 Niggli  M. A., Riklin F., Skript Strafrecht BT. 8. Auflage, Freiburg, 2005, 205; Niggli M. A., Riklin F., Skript Strafrecht, Beson-

derer Teil (BT.), (§ 9 Ehrverletzungen), 10. Auflage, Freiburg, 2007, 191. 



mixeil biWia, pativis samoqalaqosamarTlebrivi cnebis moculoba 

 

21 

Tavis Sekaveba (umoqmedoba), uaris Tqma (uaryofa), (presis saSualebiT) sapasuxo cnobebis 

gamoqveyneba da zianis anazRaureba.82 

saqarTvelos konstituciis me-17 muxlisa da ssk-is me-18 muxlis me-2 nawilis safuZvelze 

ganimarta, rom sasamarTlo gziT piris pativisa da Rirsebis dasacavad unda arsebobdes 

Semdegi garemoebebi: 1. piris pativisa da Rirsebis xelyofa; 2. pativisa da Rirsebis 

Semlaxveli cnobebis gavrceleba; 3. am cnobebis sinamdvilesTan Seusabamoba.83 

 

e.a.) moqmedebis ganxorcielebisgan Tavis Sekaveba da Sewyveta 

 

kanoniT mkacrad dadgenili pirobebis dros pativis Selaxva warmoSobs xelmyofi moqmedebis 

Sewyvetis an moqmedebis ganxorcielebaze uaris Tqmis moTxovnas. kanonmdebeli normadarRveuli 

uflebis realizacias ukavSirebs or SemTxvevas: a) roca pirs saxelis tarebis uflebaSi 

ecilebian da b) es ufleba ilaxeba misi saxelis unebarTvo gamoyenebiT. analogiuri moTxovnis 

dayenebis SesaZleblobas iTvaliswinebs ssk-i gamosaxulebis dacvis uflebis Selaxvisas, 

romelsac SeiZleba pativis xelyofa mohyves (me-18 muxlis 1-li da me-2 nawilebi).84 am 

moTxovnebis dayeneba SesaZlebelia, miuxedavad xelyofis braleulobisa, Tumca pativis 

braleuli Selaxvis SemTxvevaSi pirs aqvs araqonebrivi zianis anazRaurebis uflebac.85  

xelmyofi moqmedebis ganxorcielebisagan Tavis Sekaveba ganixileba droebiT gankargulebad, 

romelic dainteresebul pirs aZlevs swraf da efeqtur saSualebas mediis samarTaldamrRvevi 

reportaJis momzadebaze. am moTxovnis wamoyenebis winapirobaa ganmeorebiT darRvevis se-

riozuli safrTxis arseboba. aseTi safrTxe ivaraudeba, roca samarTaldarRveva ukve moxda da 

araa gamoricxuli, rom es safrTxe kvlav gameordes. Tu moTxovnis wamyenebeli arapirdapir 

safrTxis muqaris varauds qmnis, maSin moqmedebis ganxorcielebisagan Tavis Sekavebis moTxovna 

profilaqtiuri xasiaTisaa da SeiZleba pirma daayenos dasawyisSive darRvevis safrTxis 

arsebobisas. xelmyofi moqmedebis Sewyvetis Sesaxeb moTxovna mimarTulia mimdinare darRvevis 

wyaroebis aRmofxvrisken xelyofis Sedegebis likvidaciiT. aq saqme exeba araswori faqtebis 

gavrcelebas, rac deliqtur valdebulebebs ukavSirdeba (ssk-is 993-e muxli). amasTan, 

uflebamosil pirs SeiZleba ar surdes misTvis arasasurveli faqtebis gavrceleba, rac piris 

pativs xelyofs.86  

Tu piradi pativi aramarTlzomierad Seilaxa, dazaralebuls warmoeSoba negatoruli, aseve, 

kvazinegatoruli moTxovna moqmedebis Sesrulebisgan Tavis Sekavebaze, miuxedavad bralisa. aqve 

unda aRiniSnos, rom sxvadasxva ukve Semlaxveli gancxadebis gziT pativis xelmeored Selaxvis 

akrZalva (negatoruli moTxovna) da dagegmili gancxadebebiT darRvevisagan Tavis Sekaveba 

(kvazinegatoruli moTxovna). amis Sesabamisad, gamoiyofa moqmedebis xelmeored Sesrulebisa da 

moqmedebis pirvelad ganxorcielebis safrTxeebi. sagulisxmoa, rom moqmedebis ganxor-

cielebisgan Tavis Sekavebis moTxovna dasabuTebulad miiCneva, Tu gamoqveynebis safrTxe 

arsebobs. aseve, moqmedebis pirvelad ganxorcielebis safrTxe sakmarisadaa dasabuTebuli, roca 

momavali samarTaldarRveva arc Tu ise Soreul momavalSi aSkarad moxdeba, an arsebobs amis 

seriozuli safrTxe. moqmedebis ganxorcielebisgan Tavis Sekavebis moTxovna, Tavis mxriv, dasa-

buTebulia, Tu gamoqveynebis safrTxe arsebobs. rac Seexeba moqmedebis pirvelad ganxor-

cielebis safrTxes, is yovelTvis sakmarisadaa dasabuTebuli, roca momavali samarTaldarRveva 

arc Tu ise Soreul momavalSi aSkarad moxdeba, an arsebobs amis seriozuli safrTxe. es 

ukavSirdeba pativisa da sityvisa (da presis) Tavisuflebis dacvas Soris interesTa Rirebu-

lebiTi konfliqtis gadawyvetas. am konfliqtis gadawyvetis gza SeiZleba gadiodes garkveuli 
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 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 338. 
83 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 15 noembris gadawyvetileba (#as-378-

359-2013)  
84 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 1 agvistos gadawyvetileba (#as-152-

146-2011). 
85 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2003 wlis 24 

aprilis gadawyvetileba (#3k-1240-02). 
86 Münch H., Der Schutz des Einzelnen vor Presseveröffentlichungen durch den Deutschen Presserat und die britische Press 

Complaints Commision, Eine Untersuchung zur Spruchpraxis unter besonderer Berücksichtigung des zivilechtlichen Rechtsschutzes 

der Privatsphäere, Dissertation, Konstanz, 2001, 128-129. 
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sazRvrebis gavlebaze, saxeldobr, presis Tavisufleba unda SeizRudos profilaqtikuri 

moqmedebiT da prevenciuli RonisZiebebis gatarebiT farglebSi moeqces. Tumca, cxadia, es 

winapirobebi unda iyos viwrod interpretirebuli, vinaidan saqme exeba winaswari moqmedebiT 

cenzuris ganxorcielebas. aseve problemuria, Tu Cxreka tardeba kerZo (pirad) sferoSi. aq, 

erTi mxriv, yovelTvis unda arsebobdes gansakuTrebuli safuZvlebi, romlebic gaamarTlebda 

cnobebis gamoqveynebis Taobaze sazogadoebriv interesebs, Tumca, meore mxriv, gansasazRvria 

TviT es interesebi. sasamarTlom rom gadawyvitos, arsebobs Tu ara moqmedebis pirvelad 

ganxorcielebis safrTxe, unda gaiTvaliswinos es konfliqti orive polarobas _ erTi mxriv, 

Cxrekis akrZalvis gziT azris gamoxatvis Tavisuflebis SezRudvasa da meore mxriv, kerZo 

(pirad) da intimur sferoTa dacvas _ Soris.87   

rac Seexeba moqmedebis ganxorcielebis gameorebis safrTxes, is arsebobs, Tu faqtebze 

dafuZnebuli seriozuli safrTxis safuZvelia damatebiTi (axali) xelSeSla. am moqmedebis 

gameorebis safrTxe presis gziT gamoqveynebis dros ivaraudeba, Tu gancxadeba ukve gavrcelda 

kanonsawinaaRmdegod. Tumca es safrTxe gamoiricxeba, Tu informaciis miReba araa mniSvne-

lovani. ZiriTadad, moqmedebis Sesrulebisgan Tavis Sekavebis Sesaxeb sarCelis wardgenas xels 

uSlis mxolod araswori faqtebis gamoqveyneba. amasTan, mtkicebulebaTa wardgenis gziT da-

dasturebis movaleoba ekisreba pirs, romelic sxvebis Sesaxeb pativis Semlaxvel faqtebs 

amtkicebs; Tu is amas ver Seasrulebs, misi gancxadeba fasdeba, rogorc araswori. Tumca, Tu 

aRniSnuli sakmarisad dasabuTda, rom faqtebis Sesaxeb sadavo mtkicebebi sinamdviles ar 

Seesabameba, maSin sasamarTlom aseTi mtkicebulebis sarwmunoobis sakiTxi unda dasvas. 

negatoruli sarCeli dakmayofildeba, Tu mtkicebulebaTa gamokvlevis Sesaxeb sasamarTlo 

ganxilvis dros dadginda, rom es gancxadeba ar Seesabameba sinamdviles. Tumca sasamarTlo 

praqtikis mixedviT, moqmedebis Seusruleblobis Sesaxeb moTxovna, aseve, SeiZleba warmoiSvas 

pativis Semlaxveli Sefasebis gameorebisas, Tu ganmcxadebels ar SeuZlia miuTiTos, rom misi 

ganmeorebiTi kritikis dros arsebobda safuZvliani interesi.88  

saerTod, moqmedebis aRkveTis (Sewyvetis) moTxovnis winapirobebi, Tavis mxriv, yovelTvis 

unda Seexos faqtebis mtkicebas. amasTan, moqmedebis ganxorcielebisgan Tavis Sekavebis 

(negatoruli) moTxovnis dros ar miiReba mxedvelobaSi azris uaryofa, vinaidan am gziT 

aRniSnuli iwvevs azris gamoxatvis TavisuflebaSi Carevas. Tu ver dadginda faqtebis 

mtkicebis sinamdvilesTan Sesabamisoba, maSin es ganmcxadeblis sasargeblod metyvelebs. amasTan, 

Tu mtkiceba warmodgenilia arasrulad, gadaWarbebulad an bundovnad, maSin pirs SeuZlia 

dasazusteblad an dasamateblad aRZras moqmedebis Sewyvetis (aRkveTis) Sesaxeb sarCeli. aqve 

sagulisxmoa, rom uaris Tqma unda SeizRudos im Sedegebis likvidaciiT, romlebic zians 

iwvevs, rac interesTa xelyofis gangrZobadobaze miuTiTebs.89  

 

e.b.) uaryofa 

 

ssk-is me-18 muxlis Tanaxmad, pativis dacvis TvalsazrisiT mniSvnelovania sasamarTlo 

wesiT sinamdvilesTan Seusabamo informaciis uaryofis moTxovna,90 romelic warmoiSoba, 

miuxedavad xelyofis braleulobisa91 da upiratesad Seexeba presis furclebze gamoqveynebuli 

faqtobrivi garemoebebis Taobaze mtkicebas.92 ssk-is me-18 muxlis me-2 nawili ukavSirdeba im 

cnobebis sajarod uaryofas, romlebic pativs, Rirsebasa Tu saqmian reputacias xelyofs. nam-

dviloba SeiZleba damtkicdes mxolod faqtebidan gamomdinare, xolo azrTan dakavSirebiT 

gansxvavebuli wesi moqmedebs, saxeldobr, is mtkicebas ar eqvemdebareba. amitomac faqtisa da 

azris gonivruli gamijvna aris ssk-is me-18 muxlis me-2 nawilis marTebulad gamoyenebis 

                                                           
87 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 338. 
88 iqve. 
89 iqve, 339. 
90 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis, 2006 wlis 1 ivnisis 

gadawyvetileba (#as-1284-1520-05) 
91 niniZe T., piradi araqonebrivi uflebebi, ssk-is komentari, wigni I, Tbilisi, 2002, 70 
92  Fezer Karl-Heinz, Kommerzialisierung des Persönlichkeit, (vorgelegt von Beuter Cl.), Dissertation, Konstanz, 2000, 18. 
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winapiroba.93 Tumca ssk-is me-18 muxlSi 2004 wlis 24 ivnisis sakanonmdeblo cvlilebiT wina 

planze wamoiwia azris Tavisuflebam da ganisazRvra, rom ssk-is me-18 muxlSi mocemuli ufle-

bebi unda iyos daculi `kanoniT dadgenili wesiT~. aRniSnuli ukavSirdeba `sityvisa da 

gamoxatvis Tavisuflebis Sesaxeb~ kanons, romliTac ciliswamebaSi moiazreba arsebiTad mcdari 

informaciis Semcveli da pirisTvis saziano, misi saxelis gamtexi gancxadeba (dasax. kanonis 1-

li muxlis `e~ qvepunqti). amave kanonis me-13 muxlis mixedviT, pirs ekisreba samoqalaqosamar-

Tlebrivi pasuxismgebloba kerZo piris ciliswamebisTvis, Tu mosarCele sasamarTloSi daamtki-

cebs, rom mopasuxem gaavrcela gancxadeba, romelic Seicavs arsebiTad mcdar faqts uSualod 

mosarCelis Sesaxeb da mis pativs, Rirsebasa da saqmian reputacias zians ayenebs. aq 

ciliswamebis gansasazRvrad unda gaimijnos faqtebi da Sefasebebi, vinaidan am kanonis me-4 

muxlis 1-li nawilis Tanaxmad, azri daculia absoluturi privilegiiT.94 amasTan, am saxis 

faqtebis gavrcelebiT pirisTvis zianis miyenebis mtkicebis tvirTi akisria mosarCeles. 

`sityvisa da gamoxatvis Tavisuflebis Sesaxeb~ kanonis me-17 muxlis Tanaxmad, sajarod 

gavrcelebuli cnobebis uaryofa SeiZleba daevalos pirs mxolod mis mier sxva piris 

ciliswamebis SemTxvevaSi. Sesabamisad, ciliswamebis ararseboba gamoricxavs sajarod 

gavrcelebuli cnobebis uaryofis moTxovnis dakmayofilebas.95 amave kanonis me-7 muxli 

gansazRvravs, rom am kanoniT gaTvaliswinebuli uflebebis nebismieri SezRudva unda emyare-

bodes utyuar mtkicebulebebs, xolo igive muxlis me-6 punqtiT dadginda, rom sityvis 

Tavisuflebis SezRudvis mtkicebis tvirTi ekisreba SezRudvis iniciators.96 

dazaralebulis pativis xelyofa marTlsawinaaRmdegoa, Tu dadginda dasamtkicebuli faq-

tebis sinamdvilesTan Seusabamoba. kanonieri interesebis ganxorcieleba ganixileba pasuxismgeb-

lobisgan ganTavisuflebis safuZvlad da ar exeba araswori faqtebis mtkicebas. amasTan, Tu 

araswori reportaJiT gamowveul STabeWdilebas sazogadoebaSi uaryofa ver `cvlis~, maSin am 

TemasTan dakavSirebiT sajarod gamoTqmul yvela Semdgom azrs susti rezonansi mohyveba. aq 

mniSvnelovania dainteresebuli piris molodini, sasamarTlom gamoitanos samoqalaqo sarCelis 

(davis) ZiriTadi sagnis Sesaxeb saboloo gadawyvetileba, romelSic SeiZleba dadgindes 

damtkicebuli faqtebis namdviloba.97 

aqve unda aRiniSnos, rom ssk-is me-18 muxlis me-3 nawilis mixedviT, Tu pativis Seuracxmyo-

feli cnobebi gavrcelda masobrivi informaciis saSualebiT, es cnobebi unda iyos amave 

masobrivi informaciis saSualebiT uaryofili. amasTan, garkveuli winapirobebis arsebobisas 

uaryofasTan erTad pirs SeuZlia, moiTxovos miyenebuli zaralisa da araqonebrivi zianis 

anazRaurebac. aseve Tu namdvili cnobebi gavrcelda, gamoiricxeba uaryofis moTxovnis dayeneba. 

am cnobebis Seuracxmyofeli formis SemTxvevaSi dasaSvebia araqonebrivi zianis anazRaureba.98 

Tumca gamoTqmuli azris sajarod uaryofa amcirebs aramaterialuri zianis anazRaurebis 

odenobas.99 aqve sagulisxmoa, rom piradi saidumloebis amsaxveli cnobebi SeiZleba 

sinamdviles Seesabamebodes, Tumca TviT piri iyos dainteresebuli am cnobebis gaux-

maureblobiT,100 vinaidan piradi cxovrebis saidumloebis amsaxvel cnobebs Seicavs (ssk-is me-18 

muxlis me-2 nawili). Sesabamisad, aqac mxedvelobaSi miiReba uflebamosili piris neba sikeTis 

dacvis Sesaxeb. 

                                                           
93 saqarTvelos sakonstitucio sasamarTlos (me-2 kolegia) 2004 wlis 11 martis #2/1/241 gadawyvetileba saqmeze 

`moqalaqe akaki gogiCaiSvili saqarTvelos parlamentis winaaRmdeg~. 
94 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 20 Tebervlis gadawyvetileba (#as-

1278-1298-2011). 
95 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 14 ivlisis gadawyvetileba (#as-207-

194-2011); saqarTvelos samoqalaqo saqmeTa palatis 2010 wlis 6 seqtembris gadawyvetileba (#as-131-125-10). 
96 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 14 ivlisis gadawyvetileba (#207-

194-2011). 
97 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 339. 
98 barabaZe n., moraluri zianis anazRaurebis uflebis warmoSobis safuZvlebi, Jurnali `adamiani da konstitucia~, 

#3, 2005, 75, 76. 
99 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 3 dekem-

bris gadawyvetileba (#440-754-09). 
100 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2003 wlis 24 apri-

lis gadawyvetileba (#3k-1240-02). 
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aseve, SesaZlebelia faqtobrivi monacemebis arasrulad gamoqveynebas mohyves piris pativis, 

Rirsebis an saqmiani reputaciis Selaxva. mocemul SemTxvevaSic igive wesebi gamoiyeneba, rac 

sinamdvilesTan Seusabamo cnobebis gavrcelebiT pativis xelyofisas, saxeldobr, warmoiSoba 

uaryofis moTxovnis ufleba.101  

 

e.g) pasuxis gamoqveynebis ufleba 

 

ssk-is me-4 nawiliT dadgenilia, rom masobrivi informaciis saSualebebis gziT sinamdviles-

Tan Seusabamo cnobebis gavrcelebisas pasuxi unda gamoqveyndes imave saSualebebiT102. sakuTar 

pasuxSi moiazreba dainteresebuli piris axsna-ganmarteba, romelic perioduli beWdviTi mediis 

saSualebiT gavrcelebuli statiis sawinaaRmdego garemoebebze miuTiTebs. pasuxi unda iyos 

mokled Camoyalibebuli da faqtebze orientirebuli. praqtikul problemas ukavSirdeba 

sapasuxo monacemebis dros winapirobisa da damatebebis dasaSveboba, raTa pasuxi srulad iyos 

warmodgenili.103  

sagulisxmoa, rom damateba da sapasuxo sityva gansxvavdeba erTmaneTisagan. masobrivi 

informaciis saSualebaTa dawesebulebas ar aqvs ufleba dainteresebuli piris mier 

gamogzavnili teqsti Secvalosa da damatebiTi aRniSvnebiT datvirTos. am dawesebulebas 

SeuZlia daamatos mxolod axsna-ganmarteba, Tu is misi faqtebis Sesaxeb warmodgenebTanaa 

dakavSirebuli an gacemulia cnobebi, romelTa wyarosac piri imowmebs. am dawesebulebas ar 

aqvs ufleba, sapasuxo sityvas (uaryofas) komentari daurTos.104  

sapasuxo cnobebis gamoqveynebis moTxovnis upiratesoba isaa, rom es moTxovna swrafad da 

efeqturad SeiZleba Sesruldes gansaxilveli faqtebis sinamdvilesTan Sesabamisobisa Tu 

Seusabamobis Sesaxeb mtkicebulebebis Segrovebis gareSe da bralisgan damoukideblad. am gziT 

dazaralebuls SeuZlia, pirvel warmodgenaze reagireba moaxdinos dazustebis (gamosworebis) 

Tu damatebis gzebiT105. 

 

e.d)zianis anazRaureba 

 

pativis Selaxva warmoSobs zians. samarTaldarRvevis materialuri Sedegi, Tu mas aqvs Rirebu-

lebiTi forma, qonebrivi ziania,106 winaaRmdeg SemTxvevaSi SesaZlebelia ziani iyos araqonebrivi xa-

siaTis.107 amasTan, pirovnebisTvis zianis miyenebasac SeiZleba hqondes qonebrivi xasiaTi108, an 

drois gansazRvrul monakveTSi ziani mxolod araqonebrivi iyos da Semdeg SeiZinos man qoneb-

rivi xasiaTi.109 sagulisxmoa isic, rom komercializaciis pirobebSi pirovnul uflebasTan da-

kavSirebiT mudam mtkiced fiqsirdeba tendencia, rom am uflebis xelyofa SeiZleba aseve qoneb-

rivi zianidan gamomdinareobdes.110 

pativis xelyofam SeiZleba warmoSvas zianis anazRaurebis moTxovna (ssk-is me-18 muxlis me-

6 nawili). ssk-is 992-e muxlis Tanaxmad, zianis miyenebis gamo pirisTvis samoqalaqo pasuxis-

mgeblobis dasakisreblad aucilebelia zianis, qmedebis marTlwinaaRmdegobis, am qmedebasa da 

zians Soris mizezobrivi kavSiris, bralis kumulatiurad arseboba. maTi erToblioba qmnis 

                                                           
101 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2004 wlis 14 apri-

lis gadawyvetileba (#as-593-1241-03). 
102 sapasuxo sityvis Sesaxeb ix. Perger T., Ehrenshutz von Soldaten in Deutschland und anderen Staaten, Köln, (TUP-

Productions), Dissertation, 2003, 81-82. 
103 Fezer Karl-Heinz, Kommerzialisierung des Persönlichkeit, (vorgelegt von Beuter Cl.), Dissertation, Konstanz, 2000, 12-13. 
104 Frick Marie_theres, Persönlichkeitsrechte, Beiträge, Liechtenstein-Institut, Forschung und Lehre, Nr. 5, Liechtenstein, Fürstentum 

Liechtenstein, 1996, 21. 
105 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 340. 
106 CikvaSvili S., ssk-is komentari, l. Wanturias redaqtorobiT, wigni IV, tomi II, Tbilisi, 2001, 378-381. 
107 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, Rolf Schmidt 

GmbH, 2003, 192; ix. Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Auflage, Grasberg bei 

Bremen, 2006, 205. 
108 Sengelia r., qonebrivi ziani da misi anazRaurebis valdebuleba, Tbilisi, 1991, 3; samoqalaqosamarTlebrivi pasu-

xismgeblobis niSnebze ix. zoiZe b., samoqalaqo samarTlebrivi pasuxismgeblobis cnebisTvis, saqarTvelos ssr mecnie-

rebaTa akademiis `macne~, ekonomikisa da samarTlis seria, #3, 1985, 85-95. 
109 niniZe T., moraluri ziani samoqalaqo samarTalSi, Jurnali `sabWoTa samarTali~, #2, 1978, 45, 54-55. 
110 Joussen J., Schuldrecht I, Allgemeiner Teil, Stuttgart, 2008, 377. 
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iuridiul Semadgenlobas (`generaluri deliqti~).111  

amasTan, pirovnuli uflebebis xelyofisTvis zianis fuladi formiT anazRaureba mxolod 

maSin xdeba, Tu saqme exeba braleul da mZime darRvevas, romlis `kompensireba~ sxva mxriv ver 

moxda uaryofis an moqmedebis ganxorcielebisgan Tavis Sekavebis gziT112. amasTan, pirovnuli 

uflebis Selaxva mZimea Tu ara, damokidebulia TiToeuli SemTxvevis konkretul garemoebebze, 

gansakuTrebiT miyenebuli zianis simZimesa da saxeze, xelmyofis bralis xarisxze, aseve 

moqmedebis motivsa da safuZvelze113. amasTan, unda ganisazRvros, arsebobs Tu ara samoqalaqo-

samarTlebrivi pasuxismgeblobis gamomricxveli garemoebebi (Tanxmoba, sajaro interesi, sazoga-

doebrivi daintereseba).114 

pativis xelyofam SeiZleba warmoSvas araqonebrivi zianic, romelTan dakavSirebiTac gamoiye-
neba aramaterialuri zianis arsebobis prezumfciac. ese igi, marTlsawinaaRmdego qmedebis Cade-

niT ivaraudeba, rom mas araqonebrivi ziani miadga (vidre amis sawinaaRmdego damtkicdeba). aqe-

dan gamonaklisi SeiZleba Seexos fsiqikurad daavadebul pirs, vinaidan mas ar ZaluZs sakuTari 

uflebebis Selaxvisa da fizikuri Tu sulieri tanjvis ararsebobis gacnobiereba.115 zogadi we-

sis mixedviT, civilistikaSi gamoiyeneba zianis mimyeneblis braleulobis prezumfciis principi, 

romlis Tanaxmad, zianis mimyenebeli miiCneva braleulad, Tu is bralis ararsebobis moments ar 

daamtkicebs. amitomaa, rom mtkicebis tvirTi mxareebs Soris unda gadanawildes.116 amasTan, 

mxolod braleuli xelyofisas aqvs pirs ufleba, moiTxovos araqonebrivi zianis anazRaurebac 

(ssk-is me-18 muxlis me-6 nawili). Tumca, Tu ver dadasturda pativisa da Rirsebis Selaxvis 

faqti, maSin arc am normis gamoyenebis safuZveli arsebobs.117 amasTan, araqonebrivi ziani unda 

anazRaurdes fuladi formiT sasamarTlos mier dadgenili odenobiT da miuxedavad imisa, 

aramaterialur zianTan erTad dadga qonebrivi ziani Tu ara da es ukanaskneli anazRaurdeba 

Tu ara.118  

Tumca civilistikaSi gamonaklisis saxiT icnoben aramaterialuri zianisTvis pasuxismgeblo-

bis dadgoma bralis gareSec. magaliTad, sisxlissamarTlebriv pasuxisgebaSi ukanono micemis, 

dakavebis an mis mimarT administraciuli saxdelis ukanono Sefardebis; pativis, Rirsebis Tu 

saxelis xelmyofi cnobebis gavrcelebis dros da sxv.119  

araqonebrivi ziani unda anazRaurdes gonivruli da samarTliani anazRaurebis saxiT (ssk-is 

413-e muxlis 1-li nawili). gonivruli da samarTliani anazRaurebis gansazRvra SefasebiTia da 

mTlianad sasamarTlos Sexedulobaze unda iyos damokidebuli. aseve sasamarTlom saqmis 

ganxilvisas unda gaiTvaliswinos sxva ufro obieqturi garemoebebi, Tumca sasamarTlosTvis 

araqonebrivi zianis anazRaurebis moculobis dadgenisas ver gascdeba mosarCelis moTxovnis 

farglebsac.120 zianis anazRaurebisas, aseve, gasaTvaliswinebelia mxareTa qonebrivi mdgomareoba, 

raTa piri ar aRmoCndes mZime finansur mdgomareobaSi121 da araqonebrivi zianis anazRaureba ar 

                                                           
111 Sengelia r., deliqturi valdebulebebi samoqalaqo samarTalSi, Tsu-is iuridiuli fakultetis 80 

wlisTavisadmi miZRvnil saiubileo krebulSi: `saxelmwifosa da samarTlis aqtualuri problemebi~ (r. Sengelias 

redaqtorobiT), Tbilisi, 2003, 184. 
112 Siebrecht I., Der Schutz der Ehre im Zivilrecht, in: JuS, Heft 4, 2001, 340. 
113 iqve. 
114 aRniSnulis Sesaxeb ix. Münch H., Der Schutz des Einzelnen vor Presseveröffentlichungen durch den Deutschen Presserat und 

die britische Press Complaints Commision, Eine Untersuchung zur Spruchpraxis unter besonderer Berücksichtigung des 

zivilrechtlichen Rechtsschutzes der Privatsphäre, Dissertation, Konstanz, 2001, 124-126. 
115 barabaZe n., moraluri zianis anazRaurebis uflebis warmoSobis safuZvlebi, Jurnali `adamiani da konstitucia~, 

#3, 2005, 69-71. 
116 CikvaSvili S., ssk-is komentari, l. Wanturias redaqtorobiT, wigni IV, tomi II, Tbilisi, 2001, 378-387. 
117 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2007 wlis 19 martis 

gadawyvetileba (#as-385-780-06). 
118 Sengelia r., deliqturi valdebulebebi samoqalaqo samarTalSi, Tsu-is iuridiuli fakultetis 80 

wlisTavisadmi miZRvnil saiubileo krebulSi: `saxelmwifosa da samarTlis aqtualuri problemebi~, r. Sengelias 

redaqtorobiT, Tbilisi, 2003, 188. 
119 barabaZe n., moraluri zianis anazRaurebis uflebis warmoSobis safuZvlebi, Jurnali `adamiani da konstitucia~, 

#3, 2005, 72-73. 
120 saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika samoqalaqo saqmeebTan dakavSirebiT, Tbilisi, 25 

ivlisi, 2007, 14-15; Mästle T., Der zivilrechtliche Schutz vor sexueller Belästigung am Arbeitsplatz, Berlin, 2000, 44. 
121 CikvaSvili S., pasuxismgebloba moraluri zianisTvis, Tbilisi, 2003, 96-98. 
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gaxdes usafuZvlo gamdidrebis wyaro.122 aq mniSvnelovania funqciuri midgoma, romelic 

iTvaliswinebs zianis anazRaurebas im odenobiT, rac sakmarisi iqneba piris `gonivruli 

nugeSisTvis~.123 amitomacaa, rom zianis anazRaureba xSirad da araqonebrivi zianis reparacia 

yovelTvis kompensaciuri xasiaTis iqneba.124 saqme isaa, rom fuladi anazRaureba mxolod 

surogatia da ara pirdapiri sareparacio iaraRi. fuladi anazRaureba aramaterialuri zianis 

ekvivalenturi ver iqneba, vinaidan moralisa da fulis gaTanabreba dauSvebelia.125 amitom 

araqonebrivi zianis anazRaurebas simboluri datvirTva aqvs. amasTan, iurisprudenciis kvlevis 

sfero unda iyos zianis obieqtur formebSi asaxva. es, TiTqos SeiZleba iyos kompensacia, 

Tumca sayuradReboa, rom samoqalaqosamarTlebrivi urTierToba gamonaklis SemTxvevebSi 

xelyofis Semdegac arsebobs126, anu dacviT urTierTobasac gulisxmobs.127 cxadia, araqonebrivi 

zianis anazRaureba ver iqneba damdgari zianis Sesatyvisi. Sesabamisad, verc sakompensacio fun-

qcia ganxorcieldeba srulad.128 amdenad, aramaterialuri sikeTeebis dasacavad upirveles 

funqciad unda iqces prevencia, ris Semdegac simbolur datvirTvas unda atarebdes 

sakompensacio funqciis miRweva. 

 

daskvna 

 

rogorc kvlevam cxadyo, pativis arsis irgvliv arsebuli Teoriebis kritikuli analizi sa-

Sualebas iZleva, ganisazRvros pativiT moculi sferoebi. esenia: pativiscema, keTili saxeli, 

renome, reputacia... Sesabamisad, kvlevis obieqtia zneobriv-eTikuri kategoria, romelic samar-

Tlebriv dacvas saWiroebs. amitomaa, rom cal-calke gamoyofen pativis faqtobriv da norma-

tiul cnebebs, Tumca maTi erTgvari sinTezi gvaZlevs pativis arsis garkvevis saSualebas. Sesa-

bamisad, pativma unda moicvas zemowarmodgenili sawyisebi arsisa da jerarsisTvis damaxasiaTe-

beli momentebis gaTvaliswinebiT.  

amasTan, pativs SeiZleba mWidro kavSiri hqondes sxva pirovnul uflebebTan, garkveul 

SemTxvevebSi ki SesaZlebelia moicvas piradi sfero, gamosaxuleba, saxeli Tu sxva sferoebi, 

Tu es aspeqtebi sazogadoebis mxridan pirovnebis Rirebulebis aRiarebas (Sefasebas) Seexo. am-

denad, mocemul SemTxvevaSi unda iyos gamoyenebuli am sikeTeebis damcavi normebic. aseve, sa-

gulisxmoa pativsa da Rirsebas Soris arsebuli mimarTeba: upirveles yovlisa, Rirseba aris 

uZiriTadesi safuZveli, romelsac sxva uflebebi efuZneba; pativisa da RirsebisTvis damaxasia-

Tebeli saerTo niSani isaa, rom maTSi moiazreba pirovnebis pativiscemis samarTlebrivi moT-

xovna, romelic bunebiTi xasiaTisaa da, amave dros, sakonstituciosamarTlebrivadaa gaTvalis-

winebuli; Sesabamisad, sakonstitucio samarTalSi pativis sociologiuri gagebaa warmodgenili. 

Tumca am kategoriebs Soris aris gansxvavebac: RirsebaSi moiazreba pirovnebis mier sakuTari 

moraluri Tu sxva pirovnuli Tvisebebis, Rirebulebis Sefaseba, xolo pativi sazogadoebis 

mxridan pirovnebis Rirebulebis Sefasebaa, romelSic aisaxeba am pirovnebis mimarT sazogadoe-

bis damokidebuleba. isini, samoqalaqosamarTlebrivi gagebiT, gacilebiT farTo xasiaTisaa, miT 

ufro, Tu gaviTvaliswinebT uflebis dacvis kerZosamarTlebriv xerxebs.  

aqve unda aRiniSnos, rom pativi daculia ra sakonstitucio samarTalSi, ganixileba ZiriTa-

di uflebebis konteqstSi. es imas niSnavs, rom ZiriTadi uflebebis moqmedebis Zalis safuZ-

velze sakonstituciosamarTlebriv urTierTobebSi ZiriTadi uflebebis adresatad gvevlineba 

saxelmwifo. pativis ZiriTadi uflebis moqmedeba kerZosamarTlebriv urTierTobebze horizon-

taluri xasiaTisaa. kerZo samarTalSi ZiriTadi uflebebi gamoiyeneba arapirdapir, vinaidan 

                                                           
122 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2009 wlis 3 dekem-

bris gadawyvetileba (#as-440-754-09). 
123 Ogus F.I, The Law of Damages, L., 1973, 195. 
124 niniZe T., moraluri ziani samoqalaqo samarTalSi, Jurnali `sabWoTa samarTali~, #2, 1978, 45, 50, 54-55. 
125 rcxilaZe gr., moraluri zianis anazRaureba, Jurnali `sabWoTa samarTali~, #4, 1928, 81. 
126 Вершинин А., Охранительние материально-правовые отношения и право на судебную защиту, в материалы научной 

конференции: “Вопросы теории охранительных правоотношений”, Ярославь, 1991,  36. 
127 Иоффе О., Личные неимущественные права и их место в системе советского гражданского права, “Советское 

государство и право”, №7, 1966, 53. 
128 Sead. saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika samoqalaqo saqmeebTan dakavSirebiT, Tbilisi, 25 

ivlisi, 2007, 14-15. 
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konstitucia udgens kerZo samarTals RirebulebiT wesrigs, romelic kerZo samarTalze uSu-

alod ver gavrceldeba. amasTan, kerZosamarTlebriv urTierTobebSi ZiriTadi uflebebis eventu-

aluri moqmedebis dros ZiriTadi uflebebis adresatia kerZo piri. es detalebi, cxadia, mij-

navs pativis dacvis konstituciursamarTlebriv da samoqalaqosamarTlebriv aspeqtebs. 

garda amisa, pativis dacva aqtualuria RirebulebiT konfliqtSi, miT ufro, samoqalaqo sa-

marTlis kanonmdeblobaSi ganxorcielebuli zemoganxiluli cvlilebis gaTvaliswinebiT. saqme 

isaa, rom am sakanonmdeblo cvlilebam azris gamoxatvis Tavisufleba wamoswia wina planze da 

pativis sakonstituciosamarTlebrivi uzrunvelyofis xarisxs Seuqmna safrTxe. sakonstitucio 

samarTlidan pativis, rogorc daculi sikeTis, amoRebis SemTxvevaSi misi dacvis standarti 

daknindeba. es kidev ufro cxadia, Tu gaviTvaliswinebT pativis konstituciursamarTlebriv da 

kerZosamarTlebriv cnebis moculobebs Soris mimarTebas, romelic maT Soris gansxvavebas ga-

mokveTs. amasTan, pativis sakonstituciosamarTlebrivi cnebis moculoba SeiZleba ganixile-

bodes misi sajarosamarTlebrivi cnebis moculobis gamovlinebad. 

amasTan, pativis cnebis moculoba kidev ufro farTovdeba, Tu mxedvelobaSi miiReba kerZosa-

marTlebrivi dacvis xerxebi, romlebic efuZneba samoqalaqo pasuxismgeblobis funqciebs (sa-

tisfaqcia, kompensacia, prevencia). aqve sayuradReboa, rom cnobadi dazaralebulis pativis xe-

lyofa, TviT am piris mdgomareobis gaTvaliswinebiT, gansazRvravs zianis odenobas. rac ufro 

cnobadia dazaralebuli, miT ufro izrdeba is finansuri saSualebebi, romelTa gamoyenebiTac 

miiReva pativis xelyofisTvis samoqalaqo pasuxismgeblobis (moraluri) dakmayofilebisa da 

prevenciis funqciebis ganxorcielebisken. amdenad, samoqalaqo pasuxismgeblobis funqciaTa tri-

ada saboloo jamSi orientirebulia dazaralebulis pirovnebis im qonebrivi da araqonebrivi 

interesebis uzrunvelyofaze, romlebic, aseve, SeiZleba pativis samoqalaqosamarTlebrivi cne-

bis moculobis safuZvlebs gansazRvravdes. 
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The Volume of the Notion of Honour in Civil Law 

 

(Georgian-European Approaches) 
 

Michael Bichia

 

 

The issue of protection of honour is a multifaceted problem. Securing honour within civil law is especial-

ly interesting question, more so, that is has not been studied thoroughly lately. First of all, it’s interesting to 

see how social demands related to honour are reflected in the juridical norms. There is no commonly agreed 

approach on the definition of honour in the foreign literature and it makes the research even more important. 

But it is possible to point out the basic defining traits of honour based on reviews of different theories. 

Therefore, the aim of the research is to define the volume of the notion of honour, the relation between ho-

nour and other personal rights. First of all, it is necessary to study the essence of honour in general, based on 

the critical analysis of theories. Next, one should look at the contradistinction of honour and dignity. The 

research also aims on finding out what sorts of honour are secured by Georgian public and private juridical 

laws to point out their characteristics. For this one has to define the notion of honour in the spirit of constitu-

tional law in the first place. Next is drawing some boundary between honour in the sense of public law and 

honour in the sense of private law; explaining the specifics of civil law relations stemming from issue of se-

curing honour. The new aspects of informational epoch make securing honour more actual in the conflict of 

values. It is also necessary to study whether it is justified or not to remove the norm securing honour from 

constitutional law and to secure it only with private law. So, it is theoretically, as well as, practically impor-

tant to define the volume of the notion of honour in the private law. 

Research showed that it is possible to define the fields connected to honour by the critical analysis of the 

theories. These are: respect, goodwill, renome, reputation…  Therefore, the object of the research is moral-

ethical category that needs securing with the law. That’s why there are separate factual and normative no-

tions of honour but their synthesis is what gives the possibility to find out the essence of honour. Therefore, 

the notion of honour must include the basis of real and ideal spheres. Honour can have some tight connec-

tions with other personal rights as well. In some cases, when we are talking about acknowledging the person 

by the society, it can involve personal space, image, name or other aspects. So, in this case, it is necessary to 

use the norms securing these goods too. 

It is also interesting to see the relation between honour and dignity. Dignity is the basis for all other 

rights. The similarity between honour and dignity comes from the fact that they both represent the demand of 

securing respect of a person and this is of natural character, while, at the same time, it is regarded by the con-

stitutional law. The sociological understanding of honour is presented in the constitutional law. But there is 

also a difference between these categories: dignity should represent the evaluation of moral or other personal 

characteristics from the own perspective of a person, while in case of honour the perspective is of a society 

and it reflects the view of a society on the person. Thus, they should be considered in a wider meaning in the 

sense of civil law, moreover considering the methods of securing the right from private law.  

                                                           
 Doctor of Law, Visiting Lecturer at the Faculty of Law of Ivane Javakhishvili Tbilisi State University, Associate professor of David 

Aghmashenebeli University of Georgia (SDASU) and Tbilisi Teaching University. 
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Here we must mention that honour, secured by the constitutional law, is being considered in the context 

of basic rights. This means that the addressee of the fundamental rights secured by the constitutional law is 

the government. Butbasic rights reflect on the private law relations as well, which has a horizontal character. 

Private law uses fundamental rights indirectly as constitution is prescribing the order of values to the private 

law and it cannot be immediately spread on private law. Moreover, the addressee of these rights is a private 

person in case of the eventual action of basic rights in the relations from private law. These details, of course, 

set the line between different aspects of securing honour by constitutional law and by private law. 

On the other hand, securing honour is actual in the context of conflict of values too. More The fact is that 

these changes promoted the freedom of speech, which endangered the level of securing honour by the consti-

tutional law. Taking honour, as secured good, out of the constitution will lessen the standard of securing it. 

This becomes clearer if the relation between the volume of notions of honour by constitutional law and by 

private law will become more distinct. Moreover, the tools for securing honour by the private law which are 

based on the functions of civil responsibilities (satisfaction, compensation, and prevention) are very impor-

tant. We should note here that the more recognized a victim is, more are the financial means for reaching the 

functions of (moral) satisfaction and prevention. Also, the trinity of civil responsibilities is, in the end, trying 

to secure material, as well as non-material interests of the victim. 
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mosamarTlis roli SejibrebiTobis principiT agebul  

qarTul sisxlis samarTlis procesSi 

 

(damoukidebeli arbitri Tu samarTliani msajuli) 

 

giorgi CakvetaZe 

 

`mivceT orators simarTlis laparakisa da 

 mosamarTles marTlad gansjis saSualeba~ 

platoni 

 

Sesavali 

 

sisxlis samarTalis procesi marTlmsajulebis amocanebis ganxorcielebis dargia1, romel-

Sic mosamarTle kanonze damokidebuli msajulia.2 Tumca, am kuTxiT, saqarTvelos axalma sis-

xlis samarTlis saproceso kodeqsma, romelic ZalaSi 2010 wlis 1 oqtombers Sevida, gark-

vulwilad axali samarTlebrivi realoba Seqmna. Sesabamisad, Zveli sisxlis samarTlis pro-

cesTan SedarebiT, mravali samarTlebrivi aspeqti axlebur mowesrigebas daeqvemdebara.  

statiis kvlevis interess warmoadgens mosamarTlis rolis gaanalizeba axal sisxlis sa-

marTlis procesSi, romelic SejibrebiTobis princips daefuZna. sisxlis samarTlis saproceso 

kodeqsis (SemdgomSi _ `sssk~) me-9 muxlis dRevandeli saxiT miRebuli redaaqciis safuZveli 

gaxda mxareTa Tanasworobisa da SejibrebiTobis safuZvelze samarTalwarmoebis ganxorcielebis 

Taobaze saqarTvelos konstituciis 85-e muxlis me-3 punqtiT dadgenili debuleba3. sasamar-

Tlo saxelmwifo xelisuflebis erTaderTi organoa, romelic valdebulia, ganixilos sisxlis 

samarTlis saqme4. amrigad, mosamarTlis roli sisxlis samarTlis procesSi umniSvnelovanesia.  

axali saproceso kodeqsiT mosamarTlis uflebamosilebebi imdenad Seviwrovda, rom damou-

kidebeli arbitris rolic ki fufunebad SeiZleba CaiTvalos. qarTuli sisxlis samarTlis 

procesisaTvis realurad axalma, nafic msajulTa institutis danergvam uzrunvelyo mosamar-

Tlis dRevandeli procesualursamarTlebrivi mdgomareoba. amdenad, arsebuli mdgomareobidan 

gamomdinare, SegviZlia vimsjeloT, Tu ramdenad nayofieri da sasargeblo aRmoCnda zemoTqmuli 

instituti sazogadoebis marTlSegnebis amaRlebis sakiTxSi da ramdenad misaRebia mosamarTle-

TaTvis TavianTi mdgomareoba. sainteresoa, mosamarTle, romelsac mowmisaTvis damazustebeli 

kiTxvis dasmis ufleba mxolod mxareebTan SeTanxmebis safuZvelze aqvs, raoden SeboWilia 

procesis mimdinareobisas, rodesac mtkicebulebaTa srulfasovani da jerovani gamokvlevis sa-

fuZvelze ganaCenis gamotana uSualod mas evaleba. gamodis, rom mosamarTlem mxareTa paeqrobas 

warmarTavs kanonis farglebsa da CarCoebSi,5 rodesac mxareebi gacilebiT meti uflebamosile-

biT sargebloben procesis mimdinareobisas, amitomac sainteresoa, Tu ramdenad relevanturia 

qarTuli sisxlis samarTlis procesisaTvis SejibrebiTobis principi. 

 

                                                           
 samarTlis magistri, doqtoranti (Tsu), ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetisa da 

saqarTvelos Sinagan saqmeTa saministros akademiis mowveuli leqtori. 
1 vaCeiSvili al., sisxlis samrTlis procesi, Tbilisi, 1955, 5. 
2 ix., miunhi i. f., mosamarTlis damoukidebloba da damokidebuleba, Tbilisi, 2003, 28. 
3 ix., saqarTvelos sisxlis samarTlis procesi, zogadi nawili, j. gaxokiZis, m. mamniaSvilisa da i. gabisoanias 

redaqtorobiT, Tbilisi, 2013, 82. 
4 ix., gzamkvlevi saqarTvelos axal sisxlis samarTlis saproceso kodeqsSi, Tbilisi, 2010, 18.  
5 sisxlis samarTlis procesi, r. gogSeliZis redaqtorobiT, Tbilisi, 2008, 131. 
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1. saqarTvelos 1998 wlis sisxlis samarTlis saproceso kodeqsis Taviseburebebi mosamar-

Tlis uflebamosilebebTan mimarTebiT 

 

saqarTvelos 1998 wlis sisxlis samarTlis saproceso kodeqsma pirvelad gaiziara Seji-

brebiTobis principi me-15 muxlSi. masSi aRniSnuli iyo, rom sisxlis samarTlis procesi xor-

cieldeboda mxareTa Tanasworobisa da SejibrebiTobis safuZvelze.6 amdenad, sasamarTlo aRar 

warmoadgenda sisxlissamarTlebrivi devnis organos da ar asrulebda dacvisa da braldebis 

funqcias.7 mosamarTle valdebuli iyo, mxareebisaTvis Seeqmna saWiro pirobebi mtkicebulebaTa 

warmosadgenad, maTi yovelmxrivi da sruli gamokvlevisaTvis. igi winaswari gamoZiebis etapze 

mtkicebulebebis moZiebaSi aRar monawileobda. mxareebs SeeZloT, Tanasworobisa da Sejibrebi-

Tobis principis gamoyenebiT, marTalia, SezRuduli formiT, magram mainc, mtkicebulebaTa Se-

groveba da wardgena sasamarTlos winaSe.8 Sesabamisad, mosamarTle aRmoCnda SedarebiT SezRu-

dul mdgomareobaSi, vidre amas wminda inkviziciuri procesi iTvaliswinebs, Tumca aRniSnuli 

SezRudviT kanonmdebelma inkviziciur da SejibrebiT process Soris garkveuli samarTlebrivi 

balansis dacva scada.  

inkviziciur sisxlis samarTlis procesSi winasasamarTlo etapze mosamarTle gamodis ro-

gorc mxare, romelmac unda daadginos simarTle, riTac momavalSi miviRebT samarTlian sasa-

marTlo ganxilvas.9 Semdeg ki, sasamarTlo ganxilvis etapze, aseTi procesisaTvis tipuria e.w. 

formalur mtkicebulebaTa sistema, romelic, upirveles yovlisa, mtkicebulebaTa SefasebasTan 

dakavSirebul moqmedebaTa mkacr reglamentaciaSi gamoixateboda. kanoni moiTxovda, rom mosa-

marTles gamoevlina WeSmariteba, Tumca igulisxmeba ara faqtebis (garemoebebis) obieqtur WeS-

maritebasTan Sesabamisoba, aramed mosamarTlis daskvnebi, romlebsac igi kanonis moTxovniT ake-

Tebda.10 unda aRiniSnos, rom mosamarTle mowodebulia, sisxlis samarTlis saqmeTa ganxilvisas 

gamoavlinos gansasjelis rogorc gamamarTlebeli, ise gamamtyunebeli garemoebebi, aseve, pasux-

ismgeblobis Semamsubuqebeli da damamZimebeli garemoebani. mxolod sasamarTlo ganxilvis Sede-

gebis mixedviTaa igi uflebamosili, piri braleulad cnos da Seufardos sasjeli.11 amavdrou-

lad, mosamarTlis valdebulebas warmoadgenda marTlmsajulebis winaSe arsebuli amocanebis 

zustad ganxorcielebis mizniT sasamarTlo ganxilvis sworad dagegmva,12 raTa gadawyvetileba 

gamotanili yofiliyo Tavisuflad, damoukideblad da miukerZoeblad.13  

1998 wlis sssk-is me-19 muxli exeboda mtkicebulebebis Sefasebas mosamarTlis mxridan Si-

nagani rwmenis safuZvelze, ra drosac misTvis gadamwyvet mniSvnelobas iZenda is, Tu ramdenad 

realur SemxeblobaSi iyo sasamarTloSi warmodgenili mtkicebuleba gansaxilvel saqmesTan da 

iyo Tu ara aRniSnuli mtkicebuleba saproceso normebis dacviT warmodgenili.14 mosamarTlis 

mier mtkicebulebebis bedis gadawyvetasTan dakavSirebiT axalma kodeqsma es midgoma Secvala 

                                                           
6 ix., 1998 wlis redaqciis `saqarTvelos sisxlis samarTlis saproceso kodeqsis~ me-15 muxli. 
7 sisxlis samarTlis procesi, ap. faliaSvilis redaqtorobiT, Tbilisi, 2002, 40. 
8 Sead., meiSvili z., jorbenaZe o., saqarTvelos sisxlis samarTlis saproceso kodeqsis komentarebi, Tbilisi, 2006, 

6-7. 
9 Allard R., Inquisitorial or Adversarial? The Role of the Scottish Prosecutor and Special Defences, Utrecht Law Review, Vol.6, 

Issue 1, 2010, 119.  
10 Sead., gucenko k. f., golovko l. v., filimonovi b. a., dasavleTis saxelmwifoTa sisxlis samarTlis procesi, i. 

boxaSvilis, T. SayulaSvilis, v. xuciSvilisa da n. gogniaSvilis Targmani, r. gogSeliZis redaqtorobiT, Tbilisi, 

2007, 12-13. 
11 sisxlis samarTlis procesi, r. gogSeliZis redaqtorobiT, Tbilisi, 2008, 128. 
12 iqve, 129. 
13 Wingaert Van Den C., Gane C., Kuhne H. H., Mcauely F., Criminal Procedure Systems In The European Community, London, 

Brussels, Dublin, Edinburgh, 1993, 23. 
14 ix., sisxlis samarTlis procesi, ap. faliaSvilis redaqtorobiT, Tbilisi, 2002, 42. 
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garkveulwilad bundovani ganmartebiT, rodesac sssk-is me-13 muxliT daadgina axali standar-

ti _ `gonivrul eWvs miRma~.15  

 

2. SejibrebiTobis principi 2010 wlis sssk-is me-9 muxlis Tanaxmad 

 

sisxlis samarTlis procesis istoriul-samarTlebriv ganviTarebasTan erTad viTardeboda 

misi formebic. erT-erT aseT formas SejibrebiTi sisxlis samarTlis procesi warmoadgens. 

aRniSnuli gacilebiT Tanamedrovea da ZiriTad adgils ikavebs anglo-amerikuli samarTlis 

sistemis qveynebSi (inglisi, kanada, avstralia, aSS). procesis am tipisaTvis damaxasiaTebelia: 

1. ori urTierTsawinaaRmdego mxaris – braldebisa da dacvis arseboba; 2. mxareebis procesua-

luri Tanasworoba; 3. mxareebisagan sasamarTlos damoukidebloba. 

Sesabamisad, SejibrebiTi procesis ZiriTadi damaxasiaTebeli niSani isaa, rom mosamarTle ar 

aris uflebamosili, Tavis Tavze aiRos braldebis an dacvis funqcia. is ganixilavs saqmes, ro-

melSic piri braldebulad sisxlissamarTlebrivi devnis organom cno. amasTan, mas ufleba ara 

aqvs, gascdes braldebis farglebs SejibrebiTi procesis dros. am dros mamoZravebeli Zala 

braldebis irgvliv davaa. `ar aris braldeba - ar aris procesic~ _ es aris SejibrebiTi pro-

cesis mniSvnelovani wesi, romelic sasamarTlos damoukideblobidan gamomdinareobs.16 

kanonmdebeli sisxlis samarTlis axali saproceso kodeqsis me-9 muxlSi principis doneze 

zogadad, ganmartavs, Tu ras gulisxmobs SejibrebiTi procesis cnebaSi, magram sssk-is 25-e 

muxli gacilebiT naTel warmodgenas gviqmnis rogorc mxareebis, aseve, mosamarTlis ZiriTad 

saproceso mdgomareobaze.17 mosamarTlis roli procesis ganmavlobaSi gansazRvrulia rogorc 

`miukerZoebeli arbitrisa~, romelsac evaleba, SeZlebisdagvarad, zedmiwevniT kargad daicvas 

simSvide da siwynare sasamarTlo sxdomis darbazSi, rom mxaareebma SeZlon maT xelT arsebul 

mtkicebulebaTa warmodgena; mas ara aqvs ufleba, damatebiT moiTxovos romelime mtkicebulebis 

gamokvleva an moZieba, dainteresebis SemTxvevaSi SeuZlia mowmes dausvas mxolod damazustebe-

li kiTxva, isic im SemTxvevaSi, Tu aRniSnulze mxareebma Tanxmoba ganucxades. gaurkvevelia, im 

SemTxvevaSi, Tu erTi, magaliTad, dacvis mxare Tanaxmaa, xolo braldebis mxare uars ganacxa-

debs, mosamarTlem unda dasvas Tu ara damazustebeli kiTxva da irRveva Tu ara mtkicebuleba-

Ta gamokvlevis principi. realurad, mosamarTlis procesualursamarTlebriv rols akninebs 

mxolod damazustebuli kiTxvis dasmis SesaZlebloba, rodesac vsaubrobT samarTliani sasa-

marTlos principze, romelSic mosamarTlem unda gadawyvitos braldebulis bedi.18  

miuxedavad imisa, rom SejibrebiTi procesi dafuZnebulia, aseve, mxareTa Tanasworobis prin-

cipze, Zalze sainteresoa Semdegi garemoeba: axali sssk-is amoqmedebidan TiTqmis sami wlis 

Semdeg dacvis mxares mieca saSualeba, sasamarTlos mimarTos SuamdgomlobiT sagamoZiebo moq-

medebis, Cxreka-amoRebis Catarebis Taobaze19. manamde mxolod braldebis mxare iyo da jer ki-

dev aris uflebamosili, rom Cxreka-amoRebis Catarebis SuamdgomlobiT mimarTos sasamarTlos. 

im SemTxvevaSi, Tu vsaubrobT Tanasworobasa da SejibrebiTobaze, erT-erT Zalze mniSvnelovan 

sagamoZiebo moqmedebaSi ratom vzRudavT rogorc dacvis mxares, aseve, mosamarTlesac. zogadi 

ganmartebiT, ris gamoc SeuZlebelia mosamarTles hqondes msgavsi uflebamosileba, naTelia da 

                                                           
15 ix., sssk-is me-13 muxli, romelic Zveli sssk-is me-19 muxlis axal xedvas, redaqcias gvTavazobs. vTvliT, rom 

standarti, romelic gulisxmobda mosamarTlis Sinagani rwmenis safuZvelze mtkicebulebis Sefasebas, realurad 

asaxavda aRniSnuli sakiTxisadmi mis pasuxismgeblur damokidebulebas. 
16 saqarTvelos sisxlis samarTlis procesi, zogadi nawili, j. gaxokiZis, m. mamniaSvilisa da i. gabisoanias 

redaqtorobiT, Tbilisi, 2013, 61-62. 
17 Sead., iqve, 83-84. 
18 aRniSnul sakiTxze qvemoT ufro vrclad gveqneba saubari. 
19 ix., sssk-is 111-e muxli, romelic cvlilebis mixedviT, amoqmeddeba 2014 wlis 1 seqtembridan, manamde, jer kidev, 

moqmedebs 111-e muxlis Zveli redaqcia, romlis me-2 nawilis Tanaxmadac, dacvis mxares ar aqvs ufleba Cxreka-

amoRebis SuamdgomlobiT miamarTos sasamarTlos. 
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aRar moiTxovs met konkretizacias, Tumca msgavsi SezRudviT dacvis mxaris mdgomareoba aSka-

rad Sesustebuli iyo, rac Tanasworobisa da SejibrebiTobis princips arRvevda, maSin, rodesac 

braldebis mxare isedac upirates mdgomareobaSia, radganac mis mxares saxelmwifos Zlieri 

`zurgia~ mtkicebulebaTa mopovebis sakiTxSi. amasTan, ise ar unda gavigoT, TiTqos gamoZieba 

procesis damoukidebel stadias warmoadgendes _ is mWidrod aris dakavSirebuli sasamarTlo 

organoebis saqmianobasTan.20 mosamarTlis sasamarTlos sistemis ZiriTad funqciad ganisazRvra 

sagamoZiebo saqmianobaze kontrolis ganxorcieleba21.  

 

3. mosamarTlis roli gamoZiebisa da sasamarTlo ganxilvis stadiaze 

 

sainteresoa, Tu ra doziT SeuZlia mosamarTles CaerTos gamoZiebis etapze, rodesac mxa-

reebi dakavebuli arian mtkicebulebaTa SegrovebiT. moqmedi sisxlis samarTlis saproceso ko-

deqsiT amis SesaZlebloba Zalze SezRudulia da moiTxovs ganmartebas. magaliTisTvis, germa-

niis saproceso kanonmdeblobis mixedviT, mosamarTles SeuZlia monawileoba miiRos mtkicebu-

lebaTa SekrebaSi da uSualo SefasebaSi, rac ganpirobebulia saqmeze obieqturi WeSmaritebis 

dadgenis mizniT. aRniSnuli sisxlis samarTlis procesSi sajaro interesis realizaciiT aixs-

neba.22 

SejibrebiT procesSi mosamarTlis funqcia (marTlmsajulebis funqcia), Teoriuli Tvalsa-

zrisiT, ara marto saqmis arsebiT sasamarTlo ganxilvisa da sabolood ganaCenis dadgenis, 

aramed misi saqmianobis erT-erTi umTavresi funqciis qvakuTxedia. igi, aseve, gamoZiebis sta-

diaze Sualeduri sakiTxebis gadawyvetisas mniSvnelovania, romelic uSualod dakavSirebulia 

piris braleulobis sakiTxis gadawyvetasTan. SejibrebiTi procesis pirobebSi mxolod sasamar-

Tloa uflebamosili, braldebulis mimarT gamoiyenos saproceso iZulebiTi RonisZiebebi (aRk-

veTis RonisZiebis Sefardeba, Secvla, gauqmeba), advokatis acileba da sxv. gamomZiebeli da 

prokurori sasamarTlos nebarTvis gareSe ver Caatareben iseT sagamoZiebo Tu procesualur 

moqmedebebs, romlebiTac SeizRudeba adamianis uflebebi (Cxreka, amoReba da sxv.). amasTan, 

braldebuls ufleba aqvs, gamomZieblis da prokuroris moqmedeba saproceso kodeqsiT gaTva-

liswinebul SemTxvevaSi gaasaCivros mosamarTlesTan (sssk-is 38-e muxlis me-15 nawili).23  

aRsaniSnavia, rom mtkicebulebaTa mopovebis Semdeg mxolod sasamarTloa uflebamosili, 

mtkicebuleba dasaSvebad Tu dauSveblad cnos. am SemTxvevaSi, erTi mxriv, mosamarTle Zalze 

saxarbielo mdgomareobaSia, radganac Tavad gansazRvravs mtkicebulebaTa beds, romelTa safuZ-

velzec mouwevs saqmis arsebiTi ganxilva, magram, meore mxriv, igi winaswar SezRudulia mtki-

cebulebaTa bedis gadawyvetaSi. es ganpirobebulia im garemoebiT, rom mosamarTlisaTvis ward-

genili mtkicebulebebis Sefaseba unda moxdes maTi mopovebis saSualebaTa SefasebiT _ misTvis 

mtkicebulebaTa dasaSveboba-ardasaSvebobis sakiTxSi mTavari sazomi isaa, gansaxilvel saqmeze 

warmodgenili mtkicebuleba procesualuri normis darRveviTaa mopovebuli, Tu ara. amgvarad, 

naTelia, rom mosamarTle ver gadawyvets mtkicebulebis beds im kriteriumiT, rasac Sinagani 

rwmena hqvia, romelic mtkicebulebis saqmesTan relevanturobas gansazRvravs, Tumca ganaCenis 

gamotanisas mosamarTle valdebulia sssk-is 82-e muxliT isargeblos, romelic pirdapir mi-

uTiTebs, rom mtkicebuleba saqmesTan misi relevanturobis, dasaSvebobisa da utyuarobis mix-

edviT unda Sefasdes, xolo gamamtyunebeli ganaCeni gonivrul eWvs miRma arsebul mtkicebule-

                                                           
20 Sead., saqarTvelos sisxlis samarTlis procesi, zogadi nawili, j. gaxokiZis, m. mamniaSvilisa da i. gabisoanias 

redaqtorobiT, Tbilisi, 2013, 10. 
21 iqve, 11. 
22 mamniaSvili m., sazRvargareTis calkeul qveynebSi sasamarTlo ganxilvis stadiis zogadi daxasiaTeba, Jurnali 

`marTlmsajuleba da kanoni~, #2, 2009, 132-133. 
23 Sead., saqarTvelos sisxlis samarTlis procesi, zogadi nawili, j. gaxokiZis, m. mamniaSvilisa da i. gabisoanias 

redaqtorobiT, Tbilisi, 2013, 146-147. 
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baTa SeTanxmebul erTobliobas unda emyarebodes. umjobesi iqneboda, mosamarTles SeeZlos ga-

naCenis gamotana saqmeSi arsebuli yvela mtkicebulebis Seswavlis, Semowmebisa da sakuTari 

Sinagani rwmenis safuZvelze,24 riTac ar irRveva arc SejibrebiTobis principi da mosamarTlec 

sisxlis samarTlis procesSi samarTliani msajulis roliT sargeblobs. aSS-is uzenaesi sasa-

marTlos ganmartebiT, mkicebulebis dasaSvebobis sakiTxi unda Semowmdes saqmesTan misi rele-

vanturobisa da sandoobis mixedviT.25 qarTul sisxlis samarTlis procesSi aRniSnuli samar-

Tlebrivi regulacia procesis mxareebis prerogativad rCeba da ara mosamarTlis uflebamosi-

lebad. gamoZiebis etapi sruldeba winasasamrTlo sxdomiT, romelzec sasamarTlos mier ganix-

ileba mxareebis mier warmodgenili Suamdgomlobebi mtkicebulebaTa dasaSvebobis Taobaze, Sua-

mdgomlobebi aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb, wydeba arsebiTi 

ganxilvisaTvis saqmis gadacemis sakiTxi da rigi sxva organizaciuli sakiTxebi saqmis arsebiTi 

ganxilvisaTvis gadasacemad26. 

sssk-is 228-e muxlis Tanaxmad, saqmis arsebiT ganxilvaze mosamarTles ara aqvs ufleba, 

mowmis saxiT dakiTxos is piri, romelic mxaris gadawyvetilebiT aRar daikiTxeba. am SemTxve-

vaSi mxare ar aris valdebuli, axsnas misi amgvari gadawyvetileba. realurad, msgavsi SezRudva 

xelisSemSlelia mosamarTlisaTvis efeqturi marTlmsajulebis ganxorcielebaSi. upriani iqne-

boda, mxare asabuTebdes mowmis dakiTxvis sakiTxis moxsnas, winaaRmdeg SemTxvevaSi, mosamar-

Tles unda SeeZlos mowmis gamoZaxeba da dakiTxva.  

rac Seexeba dakiTxvis specifikas, zemoT saubari gvqonda, rom sisxlis samarTlis procesis 

25-e muxlis Tanaxmad, mxareTa Tanxmobis SemTxvevaSi mosamarTles mxolod damazustebeli 

kiTxvis dasmis ufleba aqvs. es norma, erTi SexedviT, Zalze martivad gansamartia, magram, ro-

gorc ukve aRiniSna, Tuki erT-erTi mxare uars ganacxadebs, mosamaTle valdebulia, Tavi Seika-

vos kiTxvis dasmisagan. sakiTxavia, ramdenad misaRebia mosamarTlis amgvarad SezRudva mxareTa 

SejibrebiTobis principidan gamomdinare, rodesac samarTliani sasamarTlos principi upirate-

sia marTlmsajulebis ganxorcielebis procesSi. mosamarTle Tavisufali da damoukidebeli un-

da iyos mxareTagan, Tundac damazustebeli kiTxvis dasmis SesaZleblobis ganxorcielebisas. 

amasTan, sssk-is 244-e da 245-e muxli gansazRvravs mowmis dakiTxvis saxeebs (pirdapir da 

jvaredin dakiTxvas). gaurkveveli rCeba, im SemTxvevaSic ki, Tu mxareebi mosamarTles damazus-

tebeli kiTxvis dasmis uflebas miscemen, ra saxis kiTxva unda dausvas mowmes _ pirdapiri Tu 

jvaredini. naTlad Cans, rom kanonmdeblis neba, rodesac mosamarTlis mier mowmis dakiTxvaSi 

monawileobis miRebas ayalibebda, maqsimalurad mkacri iyo, radganac axali qarTuli sisxlis 

samarTlis procesi mosamarTles `uklavs~ nebismier survils, Caerios mowmis dakiTxvaSi.  

 

4. mosamarTlis roli nafic msajulTa mier gansaxilvel sasamarTlo procesSi 

 

nafic msajulTa sasamarTlo msoflioSi sakmaod gavrcelebuli institutia, romlis mizani 

konkretul saqmeze socialurad samarTliani da moralurad umwikvlo gadawyvetilebis miRebaa. 

is piris damnaSaveobis sakiTxis gadawyvetaSi marTlmsajulebis ganxorcielebis ara marto mo-

samarTlis, aramed rigiTi moqalaqeebis _ nafici msajulebis,27 rogorc araprofesionali mosa-

marTleebis, monawileobas gulisxmobs28. 

                                                           
24 ix., sisxlis samarTlis procesi, r. gogSeliZis redaqtorobiT, Tbilisi, 2008,  183. 
25 ix., Meintjes-Van Der Walt L., Expert Evidence: Recommendations for Future Research, South African Journal of Criminal 

Justice, Vol.19, No.3, 2006, 300-301. 
26 ix., saqarTvelos sisxlis samarTlis procesi, zogadi nawili, j. gaxokiZis, m. mamniaSvilisa da i. gabisoanias 

redaqtorobiT, Tbilisi, 2013, 132. 
27 iorhendi l., wiqariSvili k., nafic msajulTa sasamarTlo, Tbilisi, 2007, 1. 
28 ix., sajaro diskusia Temaze: `nafic msajulTa instituti saqarTveloSi~, hainrih biolis fondi, Tbilisi, 2010, 

2.  
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amdenad, saqarTvelos sisxlis samarTlis saproceso kodeqss daemata sruliad axali insti-

tuti _ nafic msajulTa sasamarTlo. nafic msajulTa instituti saqarTvelos samarTlebrivi 

sistemisaTvis unikaluri movlenaa. qarTuli samarTlebrivi istoria aseT instituts ar ic-

nobs, Tu ar CavTvliT sabWoTa kavSiris dros arsebul saxalxo msajulebs, romelic nafic 

msajulTa modificirebul sistemas warmoadgenda, magram ver gaamarTla da gauqmda.29 

gavrcelebuli mosazrebiT, nafic msajulTa sasamarTlo gvaqvs mxolod iq, sadac arsebobs 

erTmaneTisagan iurisdiqciulad damoukidebeli, funqciurad avtonomiuri nawilebisagan Semdga-

ri sasamarTlo organo, romelTagan araprofesionali nawili _ nafici msajulebi, meore nawi-

lisagan _ profesionali mosamarTlisagan damoukideblad, misi monawileobis gareSe, rogorc 

`sindisis sasamarTlo~, misi rwmenisamebr wyvets faqtis sakiTxebs. samarTlis yvela sakiTxs ki 

wyvets profesionali mosamarTle, nafic msajulTa monawileobis gareSe. es aris nafic msa-

julTa sasamrTlos `oqros wesi~.30 

qarTuli sisxlis samarTlis saproceso kodeqsis mixedviT, nafici msajulebis sasamarTlo 

gansjadoba ganisazRvreba pirveli instanciiT. nafic msajulTa sasamarTlo uflebamosilia, 

gansajos saqme, Tu sssk-is 219 muxlis Tanaxmad, mxareebi amaze uars erToblivad ar ganacxade-

ben. amdenad, nafic msajulTa sasamarTloze Tanxmobis miRebis SemTxvevaSi, mosamarTle valde-

bulia winasasamarTlo sxdomis dasrulebis Semdeg gansazRvros nafic msajulTa SerCevis 

sxdoma. aRniSnul sxdomaze mosamarTle, sxva saproceso sxdomebTan SedarebiT, farTo ufleba-

mosilebiT sargeblobs, radganac am SemTxvevaSi mxareebs uwevT mosamarTlis rolis gaTvalis-

wineba nafic msajulTa SerCevis sxdomaze. magaliTad, mxareebi valdebuli arian, mosamarTles 

winaswar warudginon is SekiTxvebi, romelTa dasmasac apireben msajulobis kandidatebisaTvis.  

mas Semdeg, rac nafici msajulebi SeirCevian, mosamarTle saqmis arsebiTi ganxilvis sxdomas 

niSnavs. amdenad, mosamarTle saqmis arsebiTi ganxilvisas mxolod formalurad gamodis msaju-

lis rolSi, radganac nafici msajulebi wyveten braldebulis beds maT mier gamotanili ver-

diqtis Tanaxmad, cnoben pirs damnaSaved Tu udanaSaulod. mosamarTle msajulebs aZlevs in-

struqcias, Tu rogor gaigon gadasawyveti sakiTxi. miuxedavad amisa, samosamarTlo instruq-

ciis ZiriTadi elementia warmodgenili mtkicebulebebis Sejameba da ganmartebani kanonis ga-

moyenebis Sesaxeb. mosamarTle xazgasmiT miuTiTebs, rom maTi azri mtkicebulebaTa Sesaxeb ga-

mosayenebeli kanonisagan, miTiTebebisagan gansxvavebiT, msajulebisaTvis savaldebulo ar aris. 

kanonis gamoyenebisas msajulebs evalebaT, Seasrulon instruqciebi, Tundac maT gansxvavebuli 

azri hqondeT, mas Semdeg, rac moismenen braldebisa da dacvis argumentebs samarTlebriv sa-

kiTxebze.  

sainteresoa is garemoeba, rom sssk-is 261-e muxlis me-7 nawilis Tanaxmad, mosamarTles 

SeuZlia gaauqmos nafic msajulTa gamamtyunebeli verdiqti, Tu verdiqti aSkarad ewinaaRmdege-

boda mtkicebulebaTa erTobliobas, usafuZvloa da gamamtyunebeli verdiqtis gauqmeba erTa-

derTi saSualebaa samarTliani marTlmsajulebis gansaxorcieleblad. kanonmdeblis aRniSnuli 

daTqmidan gaugebaria mosamarTlisaTvis msgavsi uflebamosilebis miniWeba mxolod gamamtyune-

beli verdiqtis SemTxvevaSi, rodesac gamamarTlebeli verdiqtisas gamotanisas, Tu msgavsi 

faqtobrivi mdgomareoba iqneba, mosamarTle ver gaauqmebs nafic msajulTa verdiqts. SegviZlia 

vivaraudoT da davaskvnaT, rom udanaSaulobis prezumfciidan gamomdinare, aseve, nebismieri eWvi 

braldebulis sasargeblod gadawyvetis daTqmidan, msajulebis mxridan procesualursamarTle-

brivi normebis darRvevis SemTxvevaSic ki piris gamarTlebiT samarTliani marTlmsajuleba ar 

irRveva. davis sagania, ramdenad gamarTlebulia sssk-is 261-e muxlis msgavisi redaqcia. amasTan, 

                                                           
29 ix., kvleva nafic msajulTa institutis mimarT sazogadoebis informirebuloba da damokidebuleba, Tbilisi, 

2007, 1. 
30 gabisonia i., nafic msajulTa, magistratTa da momrigebeli sasamarTloebi, Tbilisi, 2008, 85. 
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unda gaviTvaliswinoT, rom msajulebs ar uwevT verdiqtis dasabuTeba. iuridiul literatu-

raSi gamoTqmulia azri, rom faqtis sworad dadgena 12 piris msjelobis Sedegad ufro SesaZ-

lebelia, vidre marto erTi mosamarTlis mier.31 SeuZlebelia, daeTanxmo amgvar msjelobas, 

romliTac, faqtobrivad, profesionali mosamarTle sasamarTlo ganxilvasa da marTlmsajule-

bis ganxorcilebaSi sruliad zedmeti procesualuri rgoli gamodis. 

yovlad araprognozirebadia nafic msajulTa verdiqti da amis faqtebi msoflio sasamar-

Tlos istoriaSi mravladaa. naficma msajulebma aTenSi sokrates sikvdili miusajes saxelmwi-

fos winaSe Cadenili religiuri danaSaulisaTvis, inglisSi cixeSi wasvla amjobines uiliam 

penis dadanaSaulebas, seilemSi qalebi daadanaSaules grZneulebaSi, amerikaSi ki winaaRmdegoba 

gauwies `kudianebis~ (progresulad ganwyobili adamianebis) devnas, samxreT amerikaSi gaaTavi-

sufles advokatebi, romelTac linCis wesiT gaasamarTles afro-amerikelebi.32 Sesabamisad, gau-

gebaria argumenti, TiTqos mosamarTlesTan SedarebiT msajulebs metad SeswevT unari 

marTlmsajulebis sworad (samarTlianad) gasaxorcieleblad. 

 

daskvna 

 

winamdebare naSromSi ganxilul iqna saqarTvelos axali sisxlis samarTlis saproceso ko-

deqsi, romelic ZalaSi 2010 wlis 1 oqtombers Sevida, konkretulad ki is samarTlebrivi as-

peqtebi, romelic misi saproceso mdgomareobidan gamomdinare, mosamarTlis rolsa da funqcias 

Seexeba. ZiriTadad, ganxilul iqna SejibrebiTobis principis arsis axleburi xedva 1998 wlis 

sisxlis samarTlis saproceso kodeqsTan mimarTebiT, saqmis gamoZiebisa da arsebiTi ganxilvis 

stadiebze. unda aRvniSnoT, rom mosamarTlis dRevandel saproceso uflebamosilebaTa nusxa 

kanonmdebelma Zalze Seamcira da amis axsnis safuZveli SejibrebiTi procesis mizniT iqna de-

terminirebuli, raTa procesis ganmavlobaSi mxareebs meti Tavisufleba miscemodaT, Tumca ar 

unda dagvaviwydes, rom meti Tavisufleba met pasuxismgeblobasac gulismobs.  

rogorc ityvian, `WeSmariteba sadRac SuaSia~,33 Tumca SesaZlebelia ki dRevandeli sisxlis 

samarTlis procesiT mosamarTle iyos is `oqros Sualedi~, romelic pasuxismgebelia `mar-

Tlad~ gansjaze.  

unda vivaraudoT, rom mosamarTlis Semcirebuli uflebamosilebebi aRmoCnda is `msxverpli~, 

rac axalma sisxlis samarTlis saproceso kodeqsma gaiRo nafic msajulTa institutis Semo-

RebiT. sssk-is me-9 muxlma ki mosamarTle miukerZoebeli arbitris roliT daakmayofila da 

SeiZleba iTqvas, TiTqmis srulad CamoaSora saqmis aqtiur ganxilvas.  

aRniSnuli statiis magaliTzec sakmaod naTlad warmoCinda, Tu raoden rTul mdgomareobaSi 

imyofeba mosamarTle saqmis ganxilvisas. amitomac, imeds vitovebT, rom kanonmdebeli dafiqrde-

ba da mxedvelobaSi miiRebs axali sisxlis samarTlis saproceso kodeqsis im ramdenimewlian 

sasamarTlo praqtikas, rac dagrovda da SeZlebs mosamarTleTaTvis garkveul uflebaTa gazr-

das, riTac mxareebis Tanasworobisa da SejibrebiTobis principi ar dairRveva.   

                                                           
31 gabisonia i., nafic msajulTa sasamarTlo: warmoSoba-institucionirebisa da Tanamedrove status-kvos sakiTxebi, 

Jurnali `marTlmsajuleba da kanoni~, №5(7), 2005, 64. 
32 ix., Abramson J., We, the Jury: The Jury System and the Ideal of Democracy, New York, 2000, 1; kusiani e, nafic msajulTa 

sasamrTlo - demokratiis ideali? Tbilisi, 2011, 10-11. 
33 gabisonia i., nafic msajulTa SerCevis, Semadgenlobis formirebisa da misi funqcionirebis ZiriTadi sakiTxebi, 

Jurnali `marTlmsajuleba da kanoni~, №1(8), 2006, 54. 
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Judge’s Role in the Georgian Adversarial Criminal Law Process  

(Independent Arbiter or Righteous Judge) 

 

Giorgi Chakvetadze

 

 

This paper deals with the Criminal Law Procedure Code of Georgia, which is valid from October 1, 2010. 

In particular, the research focuses on the norm, which regulates the legal status of judge. The primary pur-

pose of the paper was to compare Georgia’s old 1998 issued Criminal Law Procedure to the new one in con-

text of judges’ legal rights and duties in practice. The new Criminal Law Procedure is based on adversarial 

principle, which is taken from American Criminal Law.  

The previous Code was built on inquisitorial principle, which made judge more powerful and independent 

in his/her decisions during the trial. Judge was able to make his/her own investigation to found out truth on 

case. By old Code judge was even able to return case back to investigator if there was not enough evidences 

to convict person. Also he/she was absolutely free to take testimony from any member of trial. Therefore, I 

want to admit that was the case of strong and flexible judge, because for that time there was not any jury. 

After 1 October of 2010 for our Criminal Law Code the biggest innovation was the new institute of Jury. 

Because of that the compromise was made against the judge whose rights were seriously reduced. Nowadays 

judge is the most indifferent figure at the trial according to the new Code. His/her discretion is much nar-

rowed. Actually judge does not have right to make even a question to the witness without of the permission 

of both sides - prosecutor and attorney. It is considered that Judge’s main goal is to be an impartial arbitrator 

and to look after only for formal issues about case. And at the end he/she can decide the fortune of defen-

dant.  

That is the reason why I have decided to make a research about this situation which has developed in 

Georgian Criminal Law Procedure. I have also used the collected practice in these four years about juries 

which is frustrating. The most relevant problem in case of juries is that Georgia is very small country and 

almost everybody knows each other. In such a situation judges decreased rights makes trial like a real theatre 

not a real life.  

In conclusion, defending on my research, I personally appreciate inquisitorial procedure than adversarial.  

 

                                                           
 Master of Law, Ph.D Student (TSU), Visiting Lecturer at Ivane Javakhishvili Tbilisi State University and Academy of MIA. 
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religiis cnebis samarTlebriv-Teoriuli gansazRvra 

 

(upiratesad aSS-s samarTlis magaliTze) 

 

giorgi aladaSvili 

 

Sesavali 

 

religiis, rogorc adamianis cxovrebis erT-erTi fenomenis, mniSvneloba da misi zegavlena 

adamianis yoveldRiur cxovrebaze udavoa. religia, rogorc movlena, ara mxolod profesiona-

li Teologebis, aramed sxva mecnierebis did yuradRebasac iqcevda, romlebic religiur sakiT-

xebs yvelanairi rakursiT ganixilavdnen, iqneba es politikuri, sociologiuri, Tu Teologi-

uri. 

samarTlebrivi TvalsazrisiT, Tanamedrove samyaroSi religiis Tavisuflebisa da aRmsareb-

lobis uflebas centraluri adgili ukavia. amavdroulad, am uflebis dacva da misi praqti-

kuli realizacia uamrav sirTulesTanaa dakavSirebuli, romelTa gadalaxvac jer kidev dRis 

wesrigSi dgas. erT-erT aseT sirTules religiis cnebis samarTlebrivi gansazRvra da praqti-

kuli gamoyeneba warmoadgens.1 

sasamarTlo praqtika da iuridiuli mecniereba religiuri cnebis ufro konkretulad gan-

sazRvrisaTvis dResac cdilobs Teologiuri mecnierebis miRwevebis imgvari saxiT gamoyenebas, 

rom amiT romelime religiuri rwmena ar Seviwrovdes an ar SeizRudos da cnebam iuridiul 

doqtrinasa da sasamarTlo praqtikas realuri, praqtikuli sargebeli moutanos. miuxedavad 

vrceli Teologiuri da iuridiuli literaturisa, romelsac sasamarTlo praqtikac emateba, 

sakiTxis kompleqsuroba araerTgvarovan damokidebulebasa da Sesabamisad, gansxvavebul mosa-

zrebebs ganapirobebs.  

statiis mizani aRniSnuli mosazrebebis samarTlebriv WrilSi ganxilvaa.Fflobs ra mdidar 

sasamarTlo praqtikasa da detalurad damuSavebul iuridiul doqtrinas, statiaSi aqcenti 

ZiriTadad aSS-s samarTalze gakeTdeba. statiaSi ganvixilavT religiis konkretuli cnebis 

dadgenis problematikas, rogorc istoriul, ise samarTlebriv WrilSi.Aaseve ganxiluli iqneba 

is Teoriebi da midgomebi, romelTa mizanic religiis cnebis problemis gadaWra damasSi meti 

sicxadisSetanaa. 

 

1. religiis samarTlebrivi cnebis problematikis istoriuli mimoxilva 

 

religiis mimarT damokidebulebis cvlileba mis Sinaarsobriv mxares, maT Soris, cnebasac 

asvams daRs. Tanamedrove movlenaTa zegavleniT religiis koncefcia swrafad icvleboda da 

Cndeboda axali rwmenis sistemebi.2 am axal rwmenaTa aRmoceneba arcTu iSviaTad religiis kon-

cefciis mTlian gadaxedvas da xSirad Secvlasac ganapirobebda. 

pirvelad 1890 wels aSS-s uzenaesma sasamarTlom scada, ganemarta religiis arsi. erT-erT 

saqmeze3 gadawyvetilebis gamotanisas sasamarTlom, faqtobrivad, religiis sakonstitucio gan-

marteba4 gaakeTa da igi daukavSira `SemqmnelTan (Creator) urTierTobis Taobaze piris Sexedu-

                                                           
 samarTlis bakalavri, daviT batoniSvilis samarTlis institutis samecniero TanaSemwe. 
1 Dimitrakopolous I. G., Individual Rights and Liberties Under The U.S. Constitution, Leiden, 2007, 462. 
2 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2, 2010, 

194. 
3 Davis v. Beason, 133 U.S. 333 at 342 (1890). 
4 Greenewalt K., Religion and Constitution, Vol. 1, Fairness and Free Exercise, Princeton, 2006, 125. 
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lebebsa da im valdebulebebsa da movaleobebs, romlebic dakavSirebulia Semqmnelis pirovnebis 

Tayvaniscemasa da misi nebisadmi damorCilebasTan.~5 1931 wels uzenaesma sasamarTlom sxva saq-

meze6 axali ganmarteba gaakeTa da aRniSna, rom `religiis arsi RmerTTan urTierTobis rwmena-

Si mdgomareobs, romelSic Sedis iseTi movaleobebi, romlebic aRemateba nebismier adamianuri 

urTierTobebidan gamomdinare movaleobebs.~7 zemoaRniSnuli saqmeebidan gamomdinare, SeiZleba 

davaskvnaT, rom im droisaTvis sasamarTlo ganmartebisas upiratesad monoTeisturi religiebi-

saTvis damaxasiaTebel niSan-Tvisebebs iTvaliswinebda, rogoricaa, magaliTad, erTi Semqmnelisa 

da  RmerTis arseboba. dRes aseTi midgoma miuRebelia, radgan ase gamoiricxeba araTeisturi da 

poliTeisturi religiebi8 da SesaZlebelia saqme sruliad absurdul situaciebamde mivides, 

magaliTad, amgvarad, budizmi religiad ar CaiTvleba.9 

paralelurad, sasamarTloebi nel-nela afarToebdnen religiis cnebis farglebs. 1943 wlis 

erT-erT gadawyvetilebaSi10 sasamarTlom religiuri rwmena daukavSira ara marto SemqmnelTan 

urTierTobas, aramed individis kavSirs samyarosa da sxva adamianebTan. amavdroulad, aRiniSna, 

rom religiis cnebis gansazRvrisaTvis religiuri msoflmxedvelobis gasagebad mniSvnelova-

nia,agreTve, logikuri konstruqciebisa da saRi azris gamoyeneba, magram raime SemzRduveli 

moqmedebis ganxorcieleba am kuTxiT dauSvebelia. literaturaSi miCneulia, rom am gadawyve-

tilebiT sasamarTlom xazi gausva individis pirad cxovrebaSi rwmenis fsiqologiuri aspeqtis 

mniSvnelobasac.11 zemoaRniSnul saqmeSi gamoTqmuli mosazreba garkveulwilad gaziarebul iqna 

`balardis saqmeze~ miRebul gadawyvetilebaSi, romelSic aRiniSna, rom adamians SeuZlia sje-

rodes imisi, risi damtkicebac mas ar SeuZlia da rom religiuri rwmenis Tavisufleba moicavs 

msoflmxedvelbas sicocxlisa da sikvdilis Sesaxeb.12 miuxedavad am wingadadgmuli nabijebisa, 

jer kidev didi iyo Teisturi ideebis zegavlena religiis cnebis dadgenisas. magaliTad, erT-

erT saqmeze sasamarTlom aRniSna, rom religiur rwmenas aucileblad unda  mohyves garkveuli 

koncefcia RvTaebis, umaRlesi arsebis Sesaxeb.13 

Teisturi ganmartebis siviwrovis gamo, aSkara iyo misi gardauvali Secvla ufro farTo 

cnebiT. am mxriv mniSvnelovani iyo gadawyvetileba saqmeze, `torkaso uotkinsis winaaRmdeg~.14 

faqtobrivad, sabolood iTqva uari religiis mxolod monoTeistur ganmartebaze da pirdapir 

sasamarTlo gadawyvetilebis safuZvelze religiad iqna aRiarebuli budizmi, taoizmi, eTikuri 

kultura da sekularuli humanizmi.15 am ukanasknelis religiad miCneva iuridiul literatu-

raSi gakritikebulia, radgan zogierTis azriT, is Zalian Sordeboda religiis definiciis Tav-

dapirvel (sakanonmdeblo) ganmartebas, romelic Teisturi iyo Tavisi arsiT, magram ganmartebis 

safuZvelze SeiZleboda misi interpretacia aRmosavluri religiebis sasargeblod. sekularuli 

humanizmi ki am kanoniT religiuri rwmena ver xdeboda, Tundac, ukiduresad farTo ganmartebis 

SemTxvevaSi.16 

                                                           
5 Davis v. Beason, 133 U.S. 333 at 342 (1890). 
6 United States v. McIntosh, 283 U.S. 605 (1931). 
7 United States v. McIntosh, 283 U.S. 605, 634 (1931). aRsaniSnavia, rom religiis cnebis es gansazRvreba ucvlelad 

gamoiyenes „samxedro wvrTnisa da samxedro samsaxuris universalur aqtSi“ (Universal Military Training and Service Act), 

rogorc religiis sakanonmdeblo (statuturi da ara sakonstitucio) cneba. SemdgomSi aRniSnuli statuturi defi-

nicia davis sagani gaxda `sigerisa~ da `uelSis~ saqmeebSi. 
8 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2, 2010, 

194. 
9 Booher T. L, Finding Religion for the First Amendment, John Marshall Law Review, Vol. 38, 2004, 470. 
10 United States v. Kauten 133 F.2d 703 (C. A. 2d Cir. 1943). 
11 Note, Toward a Constitutional Definition of Religion, Harvard Law Review, no.91, 1978, 1061.  
12 United States v. Ballard, 322 U.S. 78 at 86-87 (1944). 
13 United States v. Badt, 141 F.2d 845, 846 (2d Cir. 1944). 
14 Torcaso v. Watkins, 367 U.S. 488(1961). 
15 Torcaso v. Watkins, 367 U.S. at 495 n.11. 
16 Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 239. 
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yvelaze mniSvnelovani ganmartebebi aSS-s uzenaesma sasamarTlom or gadawyvetilebaSi gaake-

Ta: `aSS sigeris winaaRmdeg~17 da `uelSi aSS-s winaaRmdeg~.18 `sigeris saqmeSi~ mopasuxe sige-

ris azriT, mas hqonda religiuri msoflmxedvelobis SeuTavsebloba omTan mimarTebiT da ami-

tom ar unda yofiliyo gawveuli. amavdroulad, mas ar sjeroda RmerTis da faqtobrivad, misi 

msoflmxedveloba Semoifargleboda `sikeTisa da keTildReobisadmi erTgulebasa da TviT am 

Rirebulebebisa da religiuri rwmenidan gamomdinare wminda eTikuri normebiT~.19 es ki wi-

naaRmdegobaSi modioda imdroindel `samxedro wvrTnisa da samxedro samsaxuris universaluri 

aqtis~ (Universal Military Training and Service Act) erT-erT normasTan, romelSic aRniSnuli iyo 

umaRles arsebasTan (Supreme Being) kavSiri, rogorc religiis aucilebeli winapiroba.20 sasa-

marTlom norma ufro farTod ganmarta da gansazRvra, rom, mTavaria, piris rwmena iyos 

gulwrfeli da logikuri. amavdroulad, mis cxovrebaSi es rwmena unda ikavebdes RmerTis 

sayovelTaod miRebul rwmenis paralelur adgils, romelic aSkarad CaiTvleboda, rogorc 

gamowvevisgan gaTavisuflebis safuZveli.21 maSasadame, tradiciuli religiuri rwmenebis analo-

gia gaxda is manaTobeli Suqura, romelic mianiSnebda religiis cnebaze. aRniSnuli ganmarteba 

sakmaod farToa imisaTvis, rom aTeizmic moicvas `religiis~ cnebaSi.22 mocemulma saqmem, gaa-

farTova ra religiis cnebis farglebi, bevri winmswrebi sasamarTlo precedenti,23 faqtobri-

vad, gaabaTila da realuri Zala daukarga. Semdgomma sasamarTlo praqtikam, eyrdnoboda ra 

`sigeris saqmeze~ dadgenil religiis cnebas, mniSvnelovnad ganavrco da daxvewa igi.24 

`uelSis saqme~ bevri ramiT emsgavseba `sigeris saqmes~ da sasamarTlo gadawyvetilebis ga-

motanisas daeyrdno kidec mas. `uelSis saqmeSi~ mniSvnelovania sasamarTlos mier miRebuli 

dadgenileba, romliTac mxolod iseTi rwmena ar SeiZleba moeqces konstituciis pirveli Ses-

worebis  dacvis qveS, romelic politikas, pragmatizmTan mizanSewonilebas eyrdnoba da ara 

moralur, eTikur an religiur principebs.25 amiT, faqtobrivad, `religiis~ cnebis farglebi 

imdenad gafarTovda, rom masSi Sevida yvela moraluri, eTikuri Tu religiuri rwmenis siste-

ma, romelTa mimarT piris damokidebuleba gulwrfeli iqneboda.26 

amavdroulad, zemoaRniSnuli saqmeebiT ar damTavrebula religiis cnebis Zieba sasamarTlo 

praqtikis mier. magaliTad, erT-erT saqmeSi27 sasamarTlom, daeyrdno ra amerikeli filosofo-

sis, uiliam jeimsis28 mosazrebas, religiad miiCnia individis is grZnobebi, qmedebebi da gamoc-

dilebani, romlebic gancdili arian ganmartoebulad da dakavSirebuli arian imasTan, rac mas 

RvTaebrivad miaCniaT.29 es ganmarteba ar ewinaaRmdegeba `sigeris saqmeSi~ gamoTqmul mosazre-

bebs, Tumca, garkveulwilad axal elementebs umatebs. kidev erT saqmeze30 sasamarTlom tran-

scendentuli meditacia religiad miiCnia da akrZala misi skolaSi swavleba. amavdroulad, 

                                                           
17 United States v. Seeger, 380 U.S. 163(1965). 
18 Welsh v. United States, 398 U.S. 333 (1970). 
19 United States v. Seeger, 380 U.S. 163 (1965), at 166. 
20 “Universal Military Training and Service Act”, 50 U.S.C. App. § 456(j) (1958). 
21 United States v. Seeger, 380 U.S. 173-180 (1965). 
22 Strang L., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 203. aTeizmis, 

rogorc religiad miCnevis, problema sakmaod aqtualuria Teologiur da samarTlebriv wreebSi. ix., Greenewalt K., 

Religion and Constitution, Vol: 1, Fairness and Free Exercise, Princeton, 2006, 148-150. 
23 mag., United States v. Kuch, D.D.C., 1968, 288 F.Supp. 439; Fulwood v. Clemmer, 106 F. Sup. 370 (D.C.C. 1962). 
24 Stephens O., Scheb J.M., American Constitutional Law, Vol. II, Civil Rights and Liberties, 4th ed.,2007, 212. 
25 Welsh v. United States, 398 U.S. 333 (1970), at 342-343. 
26 Strang L., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol. 40, 2002, 203. ufro 

dawvrilebiT uelSis saqmze ix., Koppelman Andrew M., The Story of Welsh v. United States: Elliott Welsh's Two Religious 

Tests, Edited by Garnett R. and Koppelman A., First Amendment Stories, Northwestern Public Law Research Paper No.12-34, 2011, 

303-318. 
27 Patrick v. LeFevre, 745 F.2d 153 (2d Cir. 1984). 
28 William James, 1842-1910. 
29 Patrick v. LeFevre, 745 F.2d 153, 158 (2d Cir. 1984).  
30 Malnak v. Yogi, 592 F.2d 197, (1979). 
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aRniSnul saqmeze erT-erTma mosamarTlem Tavisi gansxvavebuli azri gamoTqva da ramdenime 

saintereso mosazreba Camoayaliba, aRniSna sxva religiebisadmi Sedarebis (paralelizmis) mniSv-

neloba religiad cnobis SemTxvevaSi da miuTiTa ramdenime kriteriumze, romelebic religias 

aucileblad unda hqondes:  

a) adamianis arsebobasTan dakavSirebuli fundamenturi problemebi; 

b) adamianis gonebisTvis (msofilios gareSe) xelmisawvdomi da gasagebi TvalTaxedva, ro-

melic ukavSirdeba zemoaRniSnul problemebs da pasuxobs maT religiurad; 

g) formaluri, garegnuli an zedapiruli niSnebi, rogoricaa msaxureba, ceremoniebi, ritu-

alebi, struqturuli organizacia da mRvdelTmsaxurebi.31 

araerTxel aRniSnula, rom amerikuli sasamarTloebi ufro da ufro met yuradRebas aqceven 

imas, Tu ramdenad patiosnad da keTilsindisierad sjera pirs im rwmenisa Tu ideologiis, 

romelsac igi religiad miiCnevs da ufro nakleb yuradRebas uTmoben TviT am rwmenaTa bune-

bas.32 

am mxriv, aSS-Si mniSvnelovan precedentebs warmoadgenen saqmeebi `universaluri sicocxlis 

axali simReris eklesiis~33 religiad cnobis Taobaze, romelSic piris gulwrfelobasa da 

religiad cnobas Soris urTierTmimarTebis problema mwvaved dadga da mravali kiTxva dabada. 

aRniSnuli rwmena Seiqmna 1970-ian wlebSi erT-erTi patimris mier, romelmac SemdgomSi aRiara, 

rom Tavdapirvelad eklatarianizmi34 cixis sxva religiebis parodia iyo, Tumca Semdeg is se-

riozuli morwmune gaxda da moiTxova Sesabamisi ritualebis Catareba cixeSi sakuTari rwmenis 

gasavrceleblad. olqis sasamarTlom Tavis gadawyvetilebaSi, daeyrdno ra analogiis princips, 

eklatarianizmi religiad aRiara.35 gasaCivrebis Semdeg saqme sxva saolqo sasamarTlos dau-

brunda, romelmac kardinalurad sxva gadawyvetileba miiRo.36 am gadawyvetilebaSi sasamarTlom 

aRniSna, rom eklatarianistuli `rwmena~ sxva araferi iyo Tu ara maskaradi, romliTac pirebi 

apirebdnen garkveuli privilegiebis miRebas cixis usafrTxoebisaTvis saSiSroebis Seqmnis 

xarjze. eklatarianizms, sasamarTlos azriT, aklda Teologiuri Tu sxva filosofiuri mosa-

zrebani sicocxlis Taobaze, masSi eTika TiTqmis ar arsebobda, aZlevda ra mis morwmuneebs 

srul Tavisuflebas, ar iyo arc gulwrfeloba, mizani mxolod cixis funqcionirebisaTvis 

xelis SeSla iyo da meti araferi. sasamarTlom, agreTve, aRniSna zogierTi eklatarianistis 

agresiuloba sxva patimrebisa da cixis administraciis mimarT da es faqti religiad arcnobis 

erT-erT argumentad moiyvana. aRniSnuli araerTxel gaakritikes amerikul doqtrinaSi im mize-

ziT, rom sasamarTlos unda gaeyo erTmaneTisgan rwmenis religiurobis sakiTxi da mis mier 

gamowveuli darRvevebi cixeSi, radgan maT Soris raime urTierTmimarTeba ar arsebobda.37 

eklatarianizmis religiad cnobis winaaRmdeg gadawyvetilebebi miRebul iqna sxva saqmeeb-

zec38 da Sesabamisad, ilinoisisa da texasis StatebSi ekletarianizmi religiad ar aRiares.39 

amavdroulad, aiovas StatSi igi aRiarebul iqna religiad.40 aRniSnuli Statis sasamarTlom 

yuradReba gaamaxvila religiis Tavisuflebasa da misi SezRudvis dauSveblobaze. amavdroulad, 

                                                           
31 Malnak v. Yogi, 592 F.2d  at 207-09(1979). 
32 Uitz R., Freedom of Religion in European Constituional and International Case Law, Strasbourg,2007, 25. 
33 The Church of New Song of Universal Life. 
34 `universaluri sicocxlis axali simReris eklesiis~ Semqmnelis rwmeniT, arsebobda RvTaebrivi suli, saxelad 

eklati, Sedegad rwmenas eklatarianizmi ewoda. ix., Knight B. B., Religion in Prison: Balancing, the Free Exercise, No Estab-

lishment, and Equal Protection Clauses, 1984, 440-41; Palmer J., Constitutional Rights of Prisoners, 9th ed., 2009, 135. 
35 Theriault v. Carlson, 339 F. Supp. 375(N.D. Ga. 1972). 
36 Theriault v. Silber, 391 F. Supp. 578 (W.D. Tex. 1975). 
37 Knight B. B., Religion in Prison: Balancing the Free Exercise, No Establishment, and Equal Protection Clauses, Journal of Church 

and State, Vol. 26(3), 1984, 440-41. 
38 Theriault v. Establishment or Religion on People’s Money, CV 70-186-D (E.D.III. 1975); Hundley v. Sielaff, 407 F. Supp. 543 

(N.D. III. 1975). 
39 Wu J., Religius Freedom in Prison, Columbia Human Rights Law Review, Vol.9, 1977-78, 378. 
40 Remmers v. Brewer, 361 F. Supp. 537 (S.D. Iowa 1973).  
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gamoiricxa SesaZlo avantiura da TaRliToba Sesabamisi mtkicebulebebis ararsebobis gamo. aqac 

sainteresoa sasamarTlos mier yuradRebis gamaxvileba sxva religiebTan paralelebis gavlebaze 

(e.w. analogiuri midgomaze). sasamarTlom aRniSna, rom eklatSi rwmenas iseTive adgili ekava 

morwmuneTa cxovrebaSi, rac RmerTs an brahmas, an sxva, sayovelTaod `aRiarebul~ religieb-

Si.41 

religiad cnobis sakiTxSi rwmenis sistemisa da garkveuli organizaciuli formis arsebobis 

mniSvnelobas xazs usvams moZraoba `muvis~42 religiad cnobis saqmeebi. rwmenas garkveuli Ta-

viseburebebi axasiaTebda: mas ar hqonda raime ierarqiuli organizacia an mmarTveli organo, 

yvela morwmunes ekava Tanabari adgili,43 ar arsebobda cxovrebis raime stilis an reJimis 

moTxovna da saerTod aseTi ramis dadgenas aRniSnuli rwmenis mimdevrebi uaryofiTad uyurebd-

nen. ar arsebobda, agreTve, raime ceremoniebi an sxva ritualebi, radgan mimdevrebi miiCnevdnen, 

rom cxovreba da sicocxle iyo maTi ritualica da ceremoniac. ganxilvis Semdeg pirvelma 

instanciam igi miiCnia ara religiad, aramed SezRudul socialur filosofiad, romelic ufro 

dakavebuli iyo janmrTeli da ufro martivi cxovrebis wesis propagandiT. meore instanciam 

daadgina, rom mimdevrebis rwmena, marTlac, gulwrfeli iyo da am mxriv eWvi ar arsebobda, 

Tumca gamoiyena ra `malnakis saqmeze~ Camoyalibebuli testi, sasamarTlom ucvleli datova 

pirveli instanciis gadawyvetileba da uari Tqva `muvis~ religiad aRiarebaze. sasamarTlos 

azriT, msoflmxedvelobas ar hqonda aranairi Sexeba fundamentur kiTxvebTan, ar arsebobda 

raimenairi religiuri msoflmxedveloba, romliTac samyaros Secnoba moxdeboda da cxovrebis 

stilisadmi damokidebulebac imdenad lmobieri iyo, rom mas, faqtobrivad, yvelanairisafuZveli 

gamoclili hqonda.  

mniSvnelovani problema iyo `Sav muslimTa~44 moZraobis (seqtis) sakiTxi. seqtis rwmena, 

marTalia, eyrdnoboda islams, magram gamoirCeoda mkveTrad gamoxatuli rasizmiTa da siZulvi-

liT TeTrkaniani adamianebis mimarT, ganixilavda ra maTeSmakis Svilebad.45 

rogorc zemoaRniSnulma mimoxilvam cxadyo, religiad cnobis sakiTxSi mniSvnelovania 

mravali faqtoris gaTvaliswineba da maT Soris gulwrfelobas erT-erTi centraluri adgili 

ukavia. `eklatarianizmis~ saqmeebSi eWvis safuZvels iZleoda faqti, rom TviT misi 

damfuZneblis aRiarebiT, is Tavidan Seqmnili iyo rogorc sxva religiaTa parodia. aseTma 

aRiarebam, bunebrivia, mniSvnelovnad daamuxruWa eklatarianizmis religiad cnobis sakiTxi 

sasjelaRsrulebiTi dawesebulebis sinamdvileSi, miuxedavad imisa, rom, rogorc qristianuli 

religiis seqta, igi akmayofilebda religiis cnebas, romelic Camoyalibebul iyo `uelSis 

saqmeze~ gamotanil gadawyvetilebaSi.  

 

2. religiis cneba iuridiuli doqtrinis mixedviT 

 

religiis cnebis sakiTxs iuridiuli doqtrinac sifrTxiliT ekideba, Tumca Sesabamisi 

mcdelobebi religiis konstituciuri definiciis dasadgenad amerikul samarTlebriv 

literaturaSi iyo. samarTlianad iqna aRniSnuli, rom religiis cnebis erTiani kriteriumis 

gansazRvrisas mosazrebaTa umravlesoba exeba imas, Tu ra kiTxvebs svams rwmenis romelime 

                                                           
41 Knight B. B., Religion in Prison: Balancing the Free Exercise, No Establishment, and Equal Protection Clauses, gamocemis adgi-

li, 1984, 442. 
42 Move (qarTulad `moZraoba~). 
43 Africa v. Commonwealth of Pennsylvania S, 662 F. 2d 1025, par. 6. 
44 Black Muslims. 
45 Lincoln C. E., Extremist Attitudes in the Black Muslim Movement, Journal of Social Issues, Vol.19, No.2, 19, 1963, 75-76. 

agreTve, ix., Tenenbaum E., Ricks Sarah E., Current Issues in  Constitutional Litigation: A Context and Practice Casebook, Edited 

Michael Hunter Schwartz, n.19, 2011, 618. 
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sistema da ara is konkretuli pasuxebi, romelsac gascems am kiTxvebze.46 es midgoma 

mniSvnelovnad aiolebs msoflmxedvelobis religiad miCnevas. Sesabamisi Teoriebi im mizniT 

SeimuSaveba, rom realurad dadgindes cneba da Sesabamisad, religiasa da mis mimdevrebs 

pirveli SesworebiT garantirebuli dacvis ufleba hqondeT, magram, amavdroulad, ar 

gafarTovdes religiis cneba sxva msoflmxedvelobiT sistemebTan SedarebiT.47 

mosazrebebi amerikul iuridiul literaturaSi sakmaod gansxvavdeba erTmaneTisgan. aq 

aRniSnul sakiTxTan dakavSirebiT mxolod yvelaze gavrcelebul midgomebs moviyvanT. 

 

3. samarTlebrivi Teoriebi religiis cnebis Taobaze 

3.1. absoluturi interesis Teoria 

 

Ddaeyrdnen ra cnobili amerikeli protestanti Teolog pol TiliCis mosazrebebs, zo-

gierTma religiis cnebis gansazRvrisaTvisMmTavar faqtorad miiCnia is, rom religias kavSiri 

aqvs absolutur interesTan da kiTxvebTan48, romlebic atarebs upirobo da absolutur xa-

siaTs.49 am Teoriis dadebiT mxared asaxeleben imas, rom mas Tavisuflad SeuZlia rogorc 

Teistur, ise araTeisturi, aseve, tradiciul da axladSemqnil rwmenaTa gaTvaliwineba.50 aseTi 

midgomis problema isaa, rom TviT pol TiliCi SesaZleblad, Tumca arasasurvelad miiCnevda 

politikuri da socialuri azrebis religiad CaTvlas.51 amitom, wminda Teoriuli kuTxiT, 

SesaZlebelia komunizmis, marqsizmisa da nacional-socializmis religiad aRiarebis sakiTxis 

dayeneba gansazRvruli garemoebebis arsebobisas.52 es mxolod Teoriuli msjelobaa da lite-

raturaSi samarTlianadaa aRniSnuli, rom aseTi midgoma zedmetad farToa da safuZvels ga-

moaclis aSS-S konstituciis pirvel Sesworebas53. amavdroulad, literaturaSi dasmulia Se-

kiTxva, rogor unda gaizomos es absoluturi interesi an ramdenad absoluturi unda iyos is 

imisaTvis, rom religiurad CaiTvalos.54 sruliad SesaZlebelia adamianma sakuTar `absolutur 

sakiTxad~, arsebobis miznad aqcios patriotizmi, nacionalizmi, narkomaniac ki, an yvelaferi, 

rac misTvis sulerTi ar aris.55 am argumentebis sapasuxod Teoriis momxreebis mier gamoiTqva 

mosazreba e.w. `wamebulis testis~56 Sesaxeb, romlis mixedviTac, piris absoluturi interesi 

ganisazRvreboda imis mixedviT, mzad iyo Tu ara piri daeTmo sicocxle am absoluturi inte-

resisaTvis.57 aRniSnuli samarTlianad miCneul iqna araTanazomierad, radgan aseTi testi zed-

metad daaviwrovebda morwmuneTa ricxvs da faqtobrivad, konstituciis pirveli SesworebiT 

garantirebuli dacviT sargebloba mxolod erTeulebs eqnebodaT.58 `wamebulis testis~ prob-

lema misi zedmeti calmxrivobac iqneboda: pirs nebismieri dogma sakuTari sicocxliT unda 

daecva, winaaRmdeg SemTxvevaSi, mis mier aRiarebuli ideebi religiad ver CaiTvleboda.59 amav-

droulad, am Teorias hqonda garkveuli mxardaWera, magaliTad, `kouTenis saqmeze~ religiur 

                                                           
46 Note, Toward a Constitutional Definition of Religion, Harvard Law Review, Vol.91, 1978, 1061. 
47 Sead., Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 210. 
48 Ultimate Concern. 
49 Note, Toward a Constitutional Definition of Religion, Harvard Law Review, Vol.91, 1978, 1061. 
50 Choper J. H., Defining Religion in First Amendment, University of  Illinoys Law Review, Vol.3, 1982, 591. 
51 Note, Toward a Constitutional Definition of Religion, Harvard Law Review, Vol. 91, 1978, 1075. 
52 iqve, 1071. 
53 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2, 2010, 

197. 
54 Choper J. H., Defining Religion in First Amendment, University of  Illinoys Law Review, Vol.3, 1982, 597. 
55 Greenewalt K., Religion and Constitution, Vol.1, Fairness and Free Exercise, Princeton, 2006, 132-34. 
56 “Martyrdom Test”. 
57 Note, Toward a Constitutional Definition of Religion, Harvard Law Review, Vol. 91, 1978, 1075. 
58 Freeman G. C.,TheMisguided Search for the Constitutional Definition of “Religion”, Georgetown Law Review, Vol.71, 1983, 

1541. 
59 iqve, 1539. 
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rwmenad aRiares rwmena, romelzedac piri uars ar ityoda da ar daarRvevda araviTar SemTxve-

vaSi, sicocxlis fasadac ki.60 

 

3.2. `drois gareTa Sedegebis~61 Teoria 

 

absoluturi interesiis Teoriis gverdiT arsebobs, agreTve, `drois gareTa Sedegebis~ Teo-

ria, romelic SemuSavebul iqna j. Coperis62 mier. am Teoriis Tanaxmad, religiis cnebis gan-

sazRvrisaTvis unda amovideT im kriteriumidan, gaTvaliswinebulia Tu ara SexedulebaTa sis-

temaSi piris qmedebisaTvis raime iseTi Sedegi, romelic scildeba amqveyniur realobas. amri-

gad, am TeoriiT mowmdeba msoflmxedvelobis obieqturi mxare da ara marto is, Tu ra adgili 

ukavia mas piris cxovrebaSi da mzad aris Tu ara is, Tavi gawiros am msoflmxedvelobiT dad-

genili Sexedulebebis dasacavad.63 

es Teoria  mkacradaa gakritikebuli ramdenime mizezis gamo. upirveles yovlisa, am Teoriis 

Tanaxmad, qmedebis religiurad miCnevisaTvis aucilebelia, rom mas raime mniSvnelovani Sedegi 

mohyves TviT am rwmenis sistemis mixedviT. praqtikaSi arc ise cotaa im qmedebaTa ricxvi, ro-

melTa religiuri buneba eWvs ar iwvevs, Tumca maT Sesrulebas an Seusruleblobas raime rea-

luri Sedegi ar sdevs Tan TviT am rwmenis sistemis mixedviT (mag., marxvis droebiTi darRve-

va) an Sedegi droebiTia (mag., kaTolikuri salxinebeli). amavdroulad, am TeoriiT saWiroa 

`drois gareTa Sedegebi~ qmedebis religiurad dakvalificirebisaTvis, rac zedmetad aviwroebs 

religiis uflebas, xel-fexs uxsnis mosamarTleebs, aZlevs ra maT uflebas, Tavadve ganmarton, 

ra aris _ `drois gareTa Sedegi~ da Sesabamisad, ra _ religiuri qmedeba.64 

 

3.3. `transcendentuli, ufro maRali realobis~ Teoria 

 

aRniSnuli Teoria mTlianobaSi didad ar ganxvavdeba `drois gareTa Sedegebis~ Teoriisgan, 

garda imisa, rom masze ufro farToa da naklebad bundovani. religiis gansazRvrisaTvis kri-

teriumad aRebul unda iqnes is faqti, rom rwmenas sjera imis, rac Cveulebrivi, mecnierebis 

mier dadgenili, samyaros suraTs scildeba da sxva realobaSi gadadis.65 dResdReobiT, axali 

religiebis ganviTarebis fonze eWvis qveSaa dayenebuli amgvari realobis arsebobis saWiroeba 

im rwmenaTa sistemebSi, romlebic praqtikaSi ueWveli, tradiciuli religiebis analogiur 

ceremoniebs atareben religiuri elferiT, Tumca transcendetuli realobis winaaRmdeg gamo-

dian (magaliTad, eTikuri kultura).66 

 

4. cnebis dadgenisaken mimarTuli midgomani 

 

amerikul iuridiul literaturaSi Camoyalibda ramdenime midgoma religiis cnebis dadgeni-

saken.67 Teoriebisgan gansxvavebiT, am midgomebs ar aqvs pretenzia sakiTxis srulad gadawyve-

taze, aramed ufro miTiTebiT funqcias asrulebs. maTi mTavari mizania im gzisaTvis saZirkvlis 

                                                           
60 United States  v. Kauten 133 F.2d 703, 708 (2d Cir. 1943). 
61 Extratemporal Consequences. SesaZlebelia sxva variantebic _ `udroo Sedegebi~, `drois gareT mdgari (arsebuli) 

Sedegebi~.  
62 Chopper J. H., (1935-). 
63 Chopper J. H., Defining Religion in First Amendment, University of Illinois Law Review, Vol.3, 1982,599. 
64 Greenewalt K., Religion and Constitution, Vol.1, Fairness and Free Exercise, Princeton, 2006, 131. 
65 Ingber S., Religion or Ideology: A Needed, Clarification of the Religion Clauses, Stanford Law Review, Vol.41, 280-85. 

agreTve ix.,Choper J. H., Defining Religion in First Amendment, University of  Illinoys Law Review, Vol.3, 1982, 601-04. 
66 Greenewalt K., Religion and Constitution, Vol.1, Fairness and Free Exercise, Princeton, 2006, 135. 
67 aRniSnul midgomaTa CamonaTvali eyrdnoba buheris klasifikacias. ix., Booher T. L., Finding Religion for the First 

Amendment, John Marshall Law Review, Vol.38, 2004, 473-83.  
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Cayraa, romelic sabolood religiis cnebasaTan migviyvans. Sesabamisad, am midgomaTa praqtiku-

li gamoyeneba ufro advilia doqtrinaSi arsebul TeoriebTan SedarebiT.  

 

4.1. istoriul-sakanonmdeblo (originalisturi) midgoma68 

 

istoriul-sakanonmdeblo (originalisturi) midgomis dedaazri mdgomareobs imaSi, rom ter-

mini `religia~ unda ganimartos ise, rogorc amas iTvaliswinebda kanonmdebeli (konstituciis 

Semqnelebi).69 es midgoma aSS-s realobazea aRmocenebuli. aRniSnuli midgomis saTaveebi kons-

tituciis interpretaciis ori ZiriTadi amerikuli skolis CamoyalibebaSia saZiebeli: origi-

nalistebi, romlebic mxars uWeren konstituciis iseT ganmartebas, rogorc amas akeTebdnen 

konstituciis teqstis Semqnelebi da araoriginalistebi, romlebic mxars uWeren imas, rom 

droTa Secvlis gamo Seicvalos konstituciis ganmarteba an Tundac konstituciis normebi 

Tanamedrove moraluri principebis Sesabimisad.70 originalistebi uTiTeben sakuTari meTodis 

upiratesobaze, iseTi kriteriumebis moSveliebiT, rogoricaa stabiluroba, kanoniereba, legi-

timuroba da a.S. araoriginalistebis mosazrebebs ki, maTi ganusazRvrelobis, midgomebis uki-

duresi mravalferovnebisa da zedmeti siviwrovis gamoakritikeben.71 aSS-s kontituciis Seqmni-

sas religiis mTavar kriteriumad swored Teizmi anu SemqmnelSi, RvTaebaSi rwmena miiCneoda.72 

aseTive midgoma iyo konstituciis Seqmnamdec TiTqmis yvela StatSi.73 aRniSnul sakiTxs Ziri-

Tadad swored am kuTxiT ganixilavdnen konstituciis avtorebi.74 amavdroulad, aRsaniSnavia, 

rom ufro farTo ganmartebis mcdelobebic iyo: magaliTad, Tomas jefersoni, rogorc Cans, 

religiis ufro farTod ganmartebis momxre iyo da masSi moixseniebda iudo-qristianuli re-

ligiebisgan (qristianoba, iudaizmi) iseT gansxvavebul rwmenebs, rogoricaa magaliTad, induiz-

mi.75 zogadad, rogorc literaturaSi araerTxel iqna aRniSnuli, zemoxsenebuli midgoma, mar-

Talia, Seitanda garkveul stabilurobas religiis cnebis bundovan sakiTxSi, magram zedmetad 

daaviwrovebda religias da mas ukiduresad mizanSeuwonels gaxdida.76 aRniSnul kritikas ori-

ginalistebi pasuxoben imiT, rom religiis viwro ganmarteba ar SeuSlis xels sxva religiebs, 

radgan religiurad motivirebuli saqcielis gansazRvrisas gamoynebul iqneba sityvis Tavi-

suflebis konstituciuri ufleba da swored is dafaravs aRniSnul xarvezs.77 

  

                                                           
68 The Originalist Approach. 
69 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 473. 
70 Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 183, 190. 
71 iqve, 198-99. 
72 Freeman G. C.,TheMisguided Search for the Constitutional Definition of “Religion”, Georgetown Law Review, Vol.71, 1983, 

1520-23; Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 238. 

amavdroulad arsebobs mosazreba, rom `konstituciis mamaTa~ ideebi religiis Sesaxeb ar Semoifargleboda marto 

monoTeisturi kriteriumebiT da isini cnobdnen sxva (mag., aRmosavlur) religiebsac. ix., Greenewalt K., Religion and 

Constitution, Vol. 1, Fairness and Free Exercise, Princeton, 2006, 130. 
73 ufro dawvrilebiT TiToeuli Statis religiisadmi amerikis revoluciamdeli da revoluciis Semdgomi midgome-

bis Sesaxeb ix.,Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 

211-225. 
74 Freeman G. C.,The Misguided Search for the Constitutional Definition of “Religion”, Georgetown Law Review, Vol.71, 1983, 

1520. 
75 “Religious freedom . . .[was]  meant to comprehend within the mantle of its protection the Jew and the Gentile, the Christian and 

Mahometan, the Hindoo and infidel of every denomination”. ix.,Choper J.H., Defining Religion in First Amendment, Universityof 

Illinoys Law Review,Vol. 3, 1982, 587-88. ix. citireba: Blackely W., American State Paper bearing on Sunday Legislation 133 

n. 1 (rev. enl. ed. W. Blakely, 1911).  
76 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 474. 
77 Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 238-39. 
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4.2. unikalurobis midgoma78 

 

unikalurobis  midgomis mizania iseTi maxasaiTebeli Tvisebebis gamoZebna da gansazRvra, ro-

melic mxolod religiebs gaaCnia.79 zogierTi am midgomas ramdenime sxva ufro konkretuli 

faqtorebiT ayalibebs da gamoyofs calkeul meTodebad, Tumca, mas unikalurobis midgomis 

meTodSi aerTianebs: 

1. Sinaarsobrivi meTodi80 _ am meTodiT xdeba sityva `religia~ `martiv mamravlebad~, kon-

cefciebad iyofa da amnairad ganimarteba. terminis aseTi daSlis Sedegad, miiReba, magaliTad, 

Semdegi cneba: religia es aris `rwmenis sistema, dafuZnebuli zebunebriv varaudze, romelic 

amqveyniur borotebas, tanjvas an Seucnobels arkvevs da aseTi mdgomareobidan Tavis daRwevisa 

da xsnis saSualebas an monaniebis gzas adgens~.81 aRniSnuli meTodi gakritikebulia, radgan 

SeuZlebelia termini `religia~ daanawilo ise, rom cneba an zedmetad viwro, an Zalian farTo 

ar gamovides.82 ar arsebobs raime universaluri principi, romlis saSualebiTac SesaZlebeli 

iqneboda yvela religiidan raime saerTos gamoyofa, radgan mainc aRmoCndeboda erTi an ramde-

nime gansxvavebuli magaliTi. 

2. epistemologiuri meTodi83 _ am meTodiT gansazRvrisas gamoiyeneba TviT religiis mier 

SemoTavazebuli is unikaluri codna da azrebi, romlebic iZlevian saSualebas, ganisazRvros 

religiuri rwmenis farglebi, anu yuradReba eqceva rwmenaSi Cadebul elementebs, mis Sinagan 

mxares.84 meTodis saSualebiT dgindeba religiuri rwmenis unikaluri codna, azrebi, ideebi da 

xdeba im unikaluris gamoyofa, rac yvelasTvis damaxasiaTebelia.85 es meTodic imave mizeziTaa 

gakritikebuli, riTac Sinaarsobrivi meTodi _ zedmetad didia religiaTa raodenoba da maT 

Soris konceptualuri gansxvavebebic mniSvnelovania, rac arTulebsmsgavsi elementebis gamoyo-

fas. magaliTad, rwmena, rogorc aseTi, sul sxvadasxvanairad aRiqmeba Zen-budistisa da qris-

tianis mier. Zen-budizmSi es ukanaskneli TiTqmis aranair rols ar TamaSobs.  

3. funqcionuri meTodi86 _ arsebobs religiis ganmartebis e.w. funqciuri meTodi, romlis 

Tanaxmadac, religiaa gasagebi rwmenis sistema, romelic exeba adamianis arsebobis Sesaxeb iseT 

fundamentur SekiTxvebs, rogoricaa sicocxlisa da sikvdilis azri, adamianis adgili samyaro-

Si, keTilisa da borotis buneba da, agreTve, warmoSobs sindisiT nakarnaxev movaleobebs.87 es 

meTodi eyrdnoba imas, pasuxobs Tu ara esa Tu is rwmena individis egzistenciur sakiTxebs.88 

aRniSnuli mosazreba, agreTve, gakritikebulia im mizeziT, rom masSi Tavisuflad SeiZleba 

moxvdnen politikuri filosofiebic, maT Soris, marqsizmica da nacizmic, romlebsac iolad 

SeuZliaT gascen adamianis arsebobis Sesaxeb fundamentur kiTxvebs pasuxi.89 kidev erTxel 

ikveTeba is problema, rac saerTod aqvs unikalurobis midgomas _ arsebobs uamravi religia da 

                                                           
78 Uniquiness Approach. 
79 Booher T.  L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38 2004, 474-75. 
80 Content-Based Method. 
81 Booher, Troy L., Finding Religion for the First Amendment, John Marshall Law Review, Vol. 38,2004, 475. ix. citireba: 

Agneshwar A., Rediscovering God in Constitution, 67 N.Y.U. L.Rev. 1992, 296. 
82 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 476. 
83 Epistemological Method. 
84 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 476. 
85 iqve. 
86 Functional Method. 
87 Clements B., Note, Defining “Religion” in the First Amendment: A Functional Approach, Cornell Law Revew, Vol.74, 532, 553. 
88 Donovan J. M., God Is as God Does: Law, Anthropology, and the “Definition of Religion”, Seton Hall Constitutional Law Journal, 

Vol.6, 1995, 29. 
89 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2,  2010, 

199-201. 
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maT Soris uamravi kardinaluri gansxvavebaa, rac am meTods safuZvels aclis.90 aqve unda aRi-

niSnos, rom e.w. unikalurobis midgomis am meTodebis erTameneTisgan gamoyofa wminda Teoriuli 

sakiTxia da mas praqtikuli daniSnuleba naklebad aqvs. 

 

4.3. analogiis midgoma91 

 

analogiis midgoma gamoirCeva pragmatulobiTa da misi mizania religiis cnebis gansazRvrisas 

gamoyenebul iqnes analogia sxva tradiciul religiebTan urTierTmimarTebiT. SeiZleba darwmu-

nebiT iTqvas, rom aRniSnuli meTodi yvelaze xSirad gamoiyeneba rogorc sasamarTloSi,92 ise 

iuridiul mecnierabaSi.93 `sigerisa~ da `malnakis~94 saqmeebze miRebuli gadawyvetilebebic 

pirdapir miuTiTebs paralelizmis principis mniSvnelobaze. amavdroulad, arc es midgomaa 

srulyofili. saWiroa, gamoiyos is Tvisebebi, rac axasiaTebT sayovelTaod aRiarebul reli-

giebs,95 Tumca SemdgomSi dgeba sakiTxi, am Tvisebebidan romelia aucilebeli imisaTvis, rom 

religiad iqnes aRiarebuli rwmena da saerTod ramdens unda akmayofilebdes igi. am sakiTxTan 

dakavSirebiT ramdenime mosazrebaa, romlebic, garkveulwilad, sadavoa. pirveli midgoma aqcents 

akeTebs TvisebaTa dakmayofilebis wminda raodenobriv faqtorze _ Tu msoflioSi aRiarebuli 

religiebisTvis damaxasiaTebel ramden Tvisebas akmayofilebs rwmena. grinevaltis96 testi amis 

naTeli magaliTia: sasamarTlo praqtikisa da iuridiuli doqtrinis mosazrebiT, man Camoayali-

ba cxra faqtori, romelic religiebs saerTod axasiaTebs.97 amavdroulad, araa aucilebeli 

yvela Tvisebis dakmayofileba _ sakmarisia am cxra kriteriumidan eqvsis dakmayofileba mainc.98 

ra Tqma unda, Cndeba kiTxva, es cxra faqtoris moicavs Tu ara yvela religiur urTierTobas 

an ratom maincdamainc minimum eqvsi faqtoris dakmayofileba da ara xuTis an Svidis? aRniSnu-

li mosazreba samarTlianadaa gakritikebuli samarTlebriv literaturaSi, upirveles yovlisa, 

misi wminda raodenobrivi kriteriumis gamo.99 

meore midgoma, akeTebs ra aqcents religiis TvisebaTa xarisxobriv Sefasebaze, ufro logi-

kuria, Tumca gacilebiT _ subieqturi: analogiis principis gamoyenebiT sayovelTaod aRiare-

buli religiebisaTvis damaxasiaTebeli Tvisebebi xarisxobrivad fasdeba da zogierTs ufro 

meti an naklebi `qula~ eniWeba. am testis erT-erTi fuZemdebelia j. frimeni. misi testiT 

dadgenilia rva Tviseba,100 romelTa mixedviT, rwmenis religiad Sefaseba xdeba. j. frimeni 

zogierT Tvisebas, magaliTad, umaRles arsebaSi an transcendentul realobaSi rwmenas ufro 

maRla ayenebda, vidre, magaliTad, sekularuli msoflmxedvelobebisaTvis damaxasiaTebel wminda 

moraluri kodeqsis qonas.101 amavdroulad, man ar wamoayena raime zusti Sefasebis sistema. 

mTlianobaSi es midgoma gakritikebulia imis gamo, rom sasamarTlos SeeZleba am testis gamoye-

                                                           
90 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 478-79. 
91 The Analogical Approach. 
92 Africa v. Commonwealth of Pennsylvania S, 662 F. 2d., 1025. 
93 Booher T. L., Finding Religion for the First Amendment, John Marshall Law Review, Vol.38, 2004, 480. 
94 Black Muslims. 
95 sayovelTaod aRiarebuli, tradiciuli religiebis (e.w. Established Religions) cneba SeiZleba aranakleb sadavo 

gaxdes, vidre TviT religiis cneba. savaraudoa, rom aq igulisxmeba rogorc yvelaze gavrcelebuli religiebi 

(qristianoba, islami, induizmi), agreTve, iseTi rwmenebi, romelTa religiuri xasiaTi eWvs ar iwvevs sazogadoebaSi 

(magaliTad, sxvadasxva qristianuli seqta). cnebis gansazRvris problema, rogorc literaturaSi araerTxelaa aR-

niSnuli, ZiriTadad exeba iseT rwmenebs, rogorebicaa sekularuli humanisturi moZraoba. 
96 Ken Greenewalt (1936-). 
97 Greenewalt K., Religion as Concept in Constituional Law, California Law Review, Vol.72, 1984, 767-768. 
98 iqve, 768, n. 58. 
99 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2, 2010, 

213. 
100 Freeman G. C.,TheMisguided Search for the Constitutional Definition of “Religion”, Georgetown Law Review, Vol.71, 1983, 

1553. 
101 iqve, 1554-1555. 
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nebiT gansxvavebuli `qulebi~ mianiWos ama Tu im rwmenis Tvisebebs an maTematikuri maqinaciebiT 

xeli Seuwyos TviTnebobis damkvidrebas.102Aamavdroulad, scades ra aRniSnuli testis gamoye-

neba, iuristebi mividnen tragikomikur situaciamde, rodesac italiuri faSizmi lamis reli-

giad miiCnies.103 

arsebobs mosazreba, rom `religiis~ erTiani cnebis Camoyalibeba, romliTac gaTvaliswine-

buli da moculi iqneba warsulisa da Tanamedrove religiuri koncefciebi, aris da iqneba 

SeuZlebeli.104 garkveuli skeptikuri mosazrebebi ganpirobebulia aramarto erTiani definiciis 

dadgenis sirTuliT, aramed imiTac, rom praqtikuli daniSnuleba aseTi definiciisa aSS-s 

konstituciur normebTan mimarTebiT mcire iqneba.105 aRniSnuli definiciis ararseboba xels ar 

SeuSlis konstituciur normebs urTierTobaSi, xolo termini `religiis~ ganmarteba ar war-

moadgens, konstituciuri TvalsazrisiT, mniSvnelovan sakiTxs.106 amgvarad, SeiZleba dadges 

sxva konstituciuri institutebis ganmartebis problema, magaliTad, saWiro gaxdeba iseTi 

terminebis ganmarteba, rogoricaa `sicocxle~ da `presa~107. zogierTi avtori imazec miuTi-

Tebs, rom legaluri definiciis Camoyalibebam SeiZleba gamoiwvios konstituciis pirveli Ses-

worebis darRvevac ki da SesaZlebelia zogierT religias upiratesoba mianiWos sxvasTan Seda-

rebiT,108 amitom arsebobs mosazreba e.w. mkacri neitralurobis dacvisa da nebismieri cnebis 

Camoyalibebisgan Tavis aridebis Taobaze.109 aRsaniSnavia iuristebis zedmeti subieqturobasa da 

ukiduresobaSi gadavardna, rac neitraluri poziciis miRwevas arTulebs.110 

 

daskvna 

 

daskvnis saxiT SeiZleba iTqvas, rom religiis cnebis sakiTxTan dakavSirebiT sasamarTlo 

praqtikam da doqtrinam grZeli gza ganvlo. Teologiuri mecnierebis ganviTarebis kvalobaze 

1890 wlis Teisturi ganmarteba sasamarTlos mier Seicvala „sigerisa~ da `uelSis~ saqmeebze 

miRebuli gadawyvetilebebiT dadgenili sakmaod farTo, analogiuri midgomiT.111 midgomaTa da 

TeoriaTa siuxve saSualebas iZleva religiis cnebis problema sxvadasxva rakursiT iqnes da-

naxuli, rac, ueWvelia, ganxilvasa da religiis fenomenis ukeT gagebas uwyobs xels.  

paralelurad, sakiTxis kompleqsuroba sxvadasxva Teologiuri Tu samarTlebrivi kon-

struqciebis warmoqmnasa da detaluri analizis gziT maT sinTezs ganapirobebs. aSkaraa, rom 

cnebis dadgenis SemTxvevaSic is Zalian zogadi definicia iqneba da sasamarTlosa da doqtrinis 

roli mxolod umniSvnelod Semcirdeba, Tu realurad dadgeba ama Tu im rwmenis religiad 

cnobis sakiTxi. Tumca cnebis arseboba udavod Seumsubuqebs sasamarTloebs muSaobas, xels 

Seuwyobs samarTalmcodneebs, ufro gaaRrmavon religiisa da religiuri uflebebis samarTle-

brivi analizi.  

sadavoa religiis cnebis sakanonmdeblo bazaSi pirdapiri inkorporaciis mizanSewonileba, 

radgan aRniSnuli romelime konfesiis diskriminaciisaTvis realur safuZvels iZleva. logiku-

ri iqneba aSS-s iuridiul doqtrinaSi gavrcelebuli midgomis, kerZod ki analogiis  midgomis 

sasamarTlo praqtikaSi damkvidreba, am ukanasknelis efeqturobisa da universalurobidan ga-

                                                           
102 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2,  2010, 

217, n. 219. 
103 iqve, 219-20. 
104 iqve, 204. 
105 Booher T. L., Finding Religion for the First Amendment. John Marshall Law Review, Vol.38, 2004, 469. 
106 iqve, 471. 
107 iqve, 483. 
108 Choper J.H., Defining Religion in First Amendment, University of Illinoys Law Review, No.3, 580. 
109 Greenewalt K., Religion and Constitution, Vol.1, Fairness and Free Exercise, Princeton, 2006, 136. 
110 Strang L. J., The Meaning of “Religion” in the First Amendment, Duquesne University Law Review, Vol.40, 2002, 210. 
111 Choper J.H., Defining Religion in First Amendment, University of Illinoys Law Review, No.3, 1982, 594. 
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momdinare. rogorc mravaleTnikuri da mravalkonfesiuri saxelmwifo, saqarTveloSic dadgeba 

religiis uflebis, religiis Tavisuflebis samarTlebrivi mowesrigebis sakiTxebi, droTa gan-

mavlobaSi is ufro kompleqsuri gaxdeba da saWiro iqneba Seswavlil da damuSavebul sakiTxTa 

sferos (rogoricaa religiis cnebis) ganvrcoba an axal sferoTa mowesrigeba. 



Tanamedrove samarTlis mimoxilva, #1(2), 2014 

50 

Definition of Religion in Legal Theory 

(Primarily on the Example of the Law of United States) 

 

Giorgi Aladashvili

 

 

Religion, as a phenomenon of human life, undoubtedly plays an important part in many people’s lives. 

This lead to   systematic analysis   from all kinds of specialists: starting from psychologists and ending with 

politicians. From a legal perspective, the right to freely exercise religion   is one of the major staples of mod-

ern human rights, encompassing full freedom of consciousness and thought and right to practice one’s faith.  

Naturally, this resulted in vigorous research for a purpose of effectively solving various legal problems asso-

ciated with religion.   

One of such central issues is a legal definition of religion. In the past fifty years legal theory has adopted 

drastically different approaches to defining religion, mostly on the basis of modern theological ideas. Despite 

vast theological studies and impressive legal theoretic works combined with   legal precedents, the  problem  

is still  plagued with vagueness and  lack of definite, specific terms.  In fact, there is a proposal not to have 

any definite terms in the definitions as it might violate the freedom of establishment and the equality of faiths 

protected by US constitution.
1
 

The  purpose of  this  article to examine the problematic issues of defining religion in both historical and 

legal contexts, primarily on the example of the law of the United States of America, as it has a long history 

of religious freedom, contains important and long legal experience regarding the definition of religion, in 

which we may include both scholarly and  legal precedents. 

The article will first offer a short historical synopsis of   defining religion made by US case law. The 

wholly theistic approach at the end of 19
th
 century

2
 is eventually, after a series of evolutionary changes in 

interpreting religion, is transformed into more broad, but admittedly vague, analogous approach.
3
 The article 

shows that the quest for more concrete definition still continues as various courts in USA  add   prerequisites 

for faiths to be qualified as religions or rarely, even make completely  new “tests” themselves, albeit taking 

into account the legal ideas, espoused  in the landmark cases of  Seeger and Welsh.
4
 The paper will also in-

spect cases connected with several new religious movements and their   continued attempts to be recognized 

as religion being significantly hampered by the fact that they were established in  an environment, known for 

restricting many religious practices for a legitimate purpose, that is- a prison. 

Next the article will elaborate on various theoretic grounds, which exist with a single goal of   defining re-

ligion, again based on the legal doctrine of US and the works of American legal scholars. The study of  dif-

ferent  legal theories, which try to encompass all religious faiths into a set of theoretic maxims, their positive 

                                                           
 Bachelor of Law, Asisstant Researcher at Prince David Institute for Law. 
1
 Binkley M., A Loss for Words: “Religion” in First Amendment, University of Detroit Mercy Law Review, Vol.88, No.2, 2010. 

2 Davis v. Beason, 133 U.S. 333 at 342 (1890).  
3 United States v. Seeger, 380 U.S. 163(1965); Welsh v. United States, 398 U.S. 333 (1970). 
4 Malnak v. Yogi, 592 F.2d 197, (1979). 
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and negative sides and their criticism will be summarized. In all,   theories such as Absolute Interest theory,
5
 

the theory of extra temporal Consequences,
6
 Transcendental theory  

7
 will be perused.  Along with such theo-

ries, the article will also present a short synopsis and analysis on various approaches to defining religion, 

such as the Originalist, Uniqueness and the most widely used, Analogous approaches
8
.  The strong and weak 

sides of these approaches will be succinctly analyzed.   

Finally, a conclusion will be given in an attempt to prove, the usefulness and necessity of a such  defini-

tion, as well as listing the various positive results such definitions entail. A most likely scenario, that even 

the best possible definition will be somewhat vague, no matter how specific the terms will be, is argued for.  

Some recommendations will also be directed towards the Georgian legal system and the ways the US case 

law and scholarly works may positively influence   the legal uncertainties of current Georgian legislation. 

 

 

 

 

                                                           
5 See Note, Toward a Constitutional Definition of Religion, 91 Harv. L. Rev. 1978; Choper J.H., Defining Religion in First Amend-

ment, 1982 U. Ill. L. Rev. 1982. 
6
 Choper J.H., Defining Religion in First Amendment, 1982 U. Ill. L. Rev. 1982, 599. 

7
 Ingber S. Religion or Ideology: A Needed Clarification of the Religion Clauses, 41 Stanford L. Rev 

8
 Booher, Troy L., Finding Religion for the First Amendment. John Marshall Law Review, Vol. 38, 2004. 
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upiloto safreni aparatebis gamoyenebis kanoniereba  

sicocxlis uflebasTan mimarTebiT 

 

beqa ZamaSvili 

 

Sesavali 

 

samarTali erToblivad statikuri da dinamikuri funqciis matarebelia. misi ganWvretadobis 

aucileblobidan gamomdinare, dauSvebelia samarTlebrivi normebis xSiri cvla, Tumca amave 

dros, saWiroa samarTali ar CamorCes cxovrebis dinamikas da SeZlos misi regulirebis sfe-

ros mowesrigeba axali maxasiaTeblebis gaTvaliswinebiT. es ukanaskneli xSirad dakavSirebulia 

teqnologiur siaxleebTan, rac, Tavis mxriv, gansakuTrebul aqtualobas iZens axali teqnolo-

giis iaraRebTan mimarTebiT.1 swored amitom Jenevis 1949 wlis 12 agvistos konvenciebis I da-

matebiTi oqmi `saerTaSoriso SeiaraRebuli konfliqtebis msxverplTa dacvis Sesaxeb~ eqspli-

citurad aRniSnavs, rom yoveli axali iaraRis kanoniereba unda Sefasdes ukve arsebuli nor-

mebis farglebSi,2 miuxedavad imisa, arsebobs Tu ara specialuri regulaciebi uSualod am 

konkretul iaraRTan mimarTebiT. 

axal teqnologiebTan mimarTebiT specialistebs Soris yvelaze didi diskusiis sagans war-

moadgens upiloto safreni aparatebi, ramdenadac sxva teqnologiebisgan gansxvavebiT, is ukve 

praqtikaSi gamoiyeneba rogorc iaraRis erT-erTi saxe.3 upiloto safreni aparati pirvelad 

1919 wels iqna gamoyenebuli, rodesac misi gamomgoneblis, elmer speris, mier upiloto 

TviTmfrinavis meSveobiT CaZirul iqna germanuli sabrZolo xomaldi.4 didi xnis ganmavlobaSi 

upiloto safreni aparatebi sadazvervo miznebisa da informaciis Sesagroveblad gamoiyeneboda, 

Tumca XXI saukuneSi maT ukve sabrZolo daniSnuleba SeiZines.5 swored am meore kategoriis 

safren aparatebTan dakavSirebiT ibadeba samarTlebrivi kiTxvebi, radgan isini axali saxis ia-

raRad ganixilebian.6 es axali teqnologia Semdegi maxasiaTeblebiT gamoirCeva: 1. aparati aris 

upiloto, romelic marTvadia Sori manZilidan da, Sesabamisad, operaciis warmoebisas mebrZo-

lis sicocxle safrTxeSi ar vardeba;7 2. aparats aqvs specialuri aRWurviloba, rac SesaZle-

bels xdis, zustad ganizasRvros samizne, Tundac sakmaod didi simaRlidan an cudi xilvado-

bis dros;8 3. sawvavavis Sevsebis gareSe sakmaod didxans aris SesaZlebeli misi haerSi gaCereba 

da samiznisTvis dalodeba.9 

am maxasiaTeblebis fonze, sakmaod logikuria, rom upiratesoba eniWebodes upiloto safre-

ni aparatebis gamoyenebas calkeuli operaciebis Casatareblad, Tumca maTi gamoyenebis kanonie-

rebasTan dakavSirebiT bevri kiTxvis niSani Cndeba da aucilebelia maTze samarTlebrivi pasux-

is gacema. amasTan, ramdenadac upiloto safreni aparatebi xSir SemTxvevaSi calkeul pirTa 

likvidaciis mizniT gamoiyeneba,10 samarTlebrivad yvelaze aqtualuria maTi gamoyenebis kano-

nierebis Sefaseba sicocxlis uflebasTan mimarTebiT. aRniSnulidan gamomdinare, statiis miza-

nia, gaanalizebul iqnes _ warmoadgens Tu ara upiloto safreni aparatebis letalur Zalad 

gamoyeneba sicoxlis uflebis xelyofas. 

                                                           
 samarTlis magistri, doqtoranti (Tsu), saqarTvelos iusticiis saministros saerTaSoriso sajaro samarTlis depar-

tamentis ufrosis moadgile, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakulte-

tisa da qarTul-amerikuli universitetis samarTlis skolis mowveuli leqtori. 
1 New technologies and warfare, International Review of the Red Cross, Humanitarian debate: Law, policy, action, №94, 2012, 458. 
2 Jenevis 1949 wlis 12 agvistos konvenciebis I damatebiTi oqmi `saerTaSoriso SeiaraRebuli konfliqtebis 

msxverplTa dacvis Sesaxeb~, 36-e muxli. 
3 New technologies and warfare, International Review of the Red Cross, Humanitarian debate: Law, policy, action, №94, 2012, 458. 
4 Barnidge R. P., A Qualified Defense of American Drone Attacks in Northwest Pakistan under International Humanitarian Law , 

Boston University International Law Journal , №30,2012, 414. 
5 Farley B. R., Drones and Democracy: Missing Out on Accountability?, South Texas Law Review,№54, 2012, 388. 
6 Barnidge R. P., a Qualified Defense of American Drone Attacks in Northwest Pakistan under International Humanitarian Law , 

Boston University International Law Journal , №30,2012, 414. 
7 Hansen V., Predator Drone Attacks, New England Law Review, №46, 2011, 28. 
8 Pugliese J., Prosthetics of Law and the Anomic Violence of Drones, Griffith Law Review, №20, 2011, 936. 
9 Farley B. R., Drones and Democracy: Missing Out on Accountability?, South Texas Law Review, №54, 2012, 391. 
10 Vogel R. J., Drone Warfare and the Law of Armed Conflict, Denver Journal of International Law and Policy, №39, 2010, 101. 
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dasaxuli miznis misaRwevad Seswavlil iqneba upiloto safreni aparatebis gamoyeneba ro-

gorc mSvidobianobis, ise samxedro konfliqtebis dros. Sesabamisad, gamokvleul iqneba sicoc-

xlis uflebis dacvis standartebi adamianis uflebaTa samarTlisa da saerTaSoriso humanita-

ruli samarTlis farglebSi. amasTan, gaanalizdeba terorizmTan brZolis konteqstSi upiloto 

safreni aparatebis gamoyenebis praqtika da misi kanoniereba sicocxlis uflebasTan mimarTebiT. 

 

1. upiloto safreni aparatebis meSveobiT sicocxlis xelyofis kanoniereba adamianis ufle-

baTa samarTlis mixedviT 

 

adamianis uflebaTa samarTlis aRmocenebidan sicocxlis ufleba yovelTvis miiCneoda samar-

Tlis am dargis qvakuTxedad, radgan sicocxle warmoadgens yvela sxva ZiriTadi uflebis 

realizebis aucilebel winapirobas.11 Tumca, unda iTqvas, rom saerTaSoriso samarTali mas ab-

solutur uflebad arasdros ganixilavda da dRes moqmedi sarTaSoriso Tu regionuli kon-

venciebiT ikrZaleba sicocxlis „TviTneburad“ mospoba da ara sicocxlis xelyofa, rogorc 

aseTi.12 termini „sicocxlis TviTneburad mospoba“ Tavad konvenciebSi ar aris ganmartebuli, 

Tumca sasamarTlo praqtikaSi sakmaod cxadad aris gansazRvruli, ra SemTxvevaSi aris dasaSve-

bi sicocxlis xelyofa. iqidan gamomdinare, rom upiloto safreni aparatebi umetes SemTxveva-

Si iaraRad gamoiyeneba terorizmis winaaRmdeg sabrZolvelad,13 mizanSewonilia im sasamarTlo 

praqtikis mimoxilva, romelic uSualod teroristebis sicocxlis uflebas exeba.  

terorizmis SemTxvevaSi safrTxe eqmneba sazogadoebis usafrTxoebas da sxva adamianebis si-

cocxles, Sesabamisad, saxelmwifos aqvs pozitiuri valdebuleba, rom uzrunvelyos adamianebis 

dacva terorizmisgan.14 Tumca teroristic adamiania da misTvisac uzrunvelyofili unda iyos 

sicocxlis ZiriTadi ufleba. Sesabamisad, am SemTxvevaSi sasworis orive mxares sicocxle devs 

da aucilebelia, terorizmTan brZola garkveul CarCoebs ar gascdes, raTa ar dairRves te-

roristebis sicocxlis ufleba. am kuTxiT saxelmZRvanelo wyaros warmoadgens adamianis uf-

lebaTa evropuli sasamarTlos gadawyvetileba saqmeze, `makkeni da sxvebi gaerTianebuli same-
fos winaaRmdeg~. am gadawyvetilebaSi sasamarTlom ganmarta, Tu rogor unda moxdes konven-

ciiT dadgenili standartebis praqtikuli gamoyeneba sicocxlis uflebasTan mimarTebiT.15 

upiloto safreni aparatebis konteqstSi sasamarTlos zemoaRniSnuli gadawyvetilebidan 

ori aspeqti unda gamoiyos: 1. sasikvdilo Zalis gamoyenebisas aucileblobis da proporciulo-

bis principi unda Sefasdes ara mxolod saboloo gasrolis momentSi, aramed mTliani opera-

ciis farglebSi, romelic moicavs misi momzadebis etapsac; 2. Semsruleblis mier daSvebuli 

Secdoma misatevebelia, Tu mas keTilsindisieri rwmenis safuZvelze sicocxlis mospoba legi-

timuri egona.16 amasTan, sasamarTlom ganmarta, rom sicocxlis uflebasTan mimarTebiT gamoiye-

neba absoluturi aucileblobis testi,17 rac gulisxmobs imas, rom sasikvdilo Zalis gamoye-

neba dasaSvebia mxolod maSin, Tu amowurulia miznis miRwevis sxva naklebad radikaluri saSu-

alebebi. aRniSnulidan gamomdinare, SeiZleba iTqvas, rom uSualod Semsrulebeli valdebulia, 

imoqmedos keTlsindisieri rwmenis safuZvelze maSin, rodesac saxelmwifo valdebulia, opera-

ciis nebismier etapze aRmofxvras sasikvdilo Sedegebis dadgomis SesaZlebloba. es midgoma 

gaziarebul iqna gaeros adamianis uflebaTa komitetis mier, rodesac man israelTan dakavSire-

biT Tavis periodul moxsenebaSi caslaxad aRniSna, rom sasikvdilo Zalis gamoyenebamde amo-

wuruli unda iqnes teroristis dakavebis yvela SesaZlebloba.18 

                                                           
11 Tolipan A. M. L., Right to Life and the Use of Deadly Force Under the European Convention on Human Rights, Universite de 

Geneve Institut Universitaire de Hautes Études Internationales, October, 2006, 59. 
12 ix., `samoqalaqo da politikur uflebaTa saerTaSoriso paqtis~ me-6 muxli; `adamianis uflebaTa amerikuli 

konvenciis~ me-4 muxli; `adamianis da xalxTa uflebebis Sesaxeb~ afrikuli qartiis me-4 muxli. 
13 Orr A. C., Unmanned, Unprecedented, and Unresolved: The Status of American Drone Strikes in Pakistan Under International 

Law, Cornell International Law Journal, №44, 2011, 730. 
14 Case of McCann and others v. UK, no 18984/91, 27/09/1995, §151. 
15 Irwin K E, Prospects for Justice: The Procedural Aspect of the Right to Life Under the European Convention on Human Rights and 

its Applications to investigations of Northern Ireland Bloody Sunday, Fordham International law Journal, N22(4), 1998, 1837. 
16 Case of McCann and others v. UK, no 18984/91, 27/09/1995, §200. 
17 iqve, §149. 
18 Kretzmer D., Targeted Killing of Suspected Terrorists: Extra-Judicial Executions or Legitimate Means of Defence?,The European 

Journal of International Law, №16, 2005, 180. 
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aRniSnul standartze dayrdnobiT SeiZleba iTqvas, rom upiloto safreni aparatis saSua-

lebiT teroristebis winaaRmdeg sasikvdilo Zalis gamoyeneba warmoadgens sicocxlis uflebis 

TviTneburad mospobas, radgan aSS-s mier teroristebad miCneuli pirebis sicocxlis mospoba 

xdeba winaswar ganzraxulad da is ar warmoadgens miznis miRwevis sxva saSualebebis amowur-

vis Sedegad darCenil erTaderT gzas.19 aSS-s mier upiloto safreni aparatebis gamoyeneba 

xdeba Semdegi etapebis gavliT _ aSS-s centraluri sadazvervo sagentos mier dazvervis Sede-

gad mopovebuli informaciis safuZvelze dgeba teroristad miCneuli pirebis sia, romelze 

dayrdnobiTac aSS-s prezidenti Tanxmobas iZleva teroristebis winaaRmdeg individualuri 

operaciebis warmoebaze.20 am SemTxvevaSi windaxedulobis zomebi gamoixateba mxolod imaSi, 

rom zustad moxdes piris teroristad identificireba, xolo amis Semdeg aRar xdeba absolu-

turi aucileblobis principis dacva, radgan siaSi moxvedrili pirebis sicocxlis mospoba 

warmoadgens operaciebis warmoebis pirdapir mizans. es ki arRvevs strasburgis sasamarTlos 

mier dadgenil standarts da warmoadgens sicocxlis uflebis TviTnebur xelyofas.21 

amasTan, unda iTqvas, rom aRniSnuli daskvna exeba ara mxolod aSS-s mier upiloto safreni 

aparatebis gamoyenebis praqtikas, aramed unda moxdes misi ganzogadeba, ramdenadac Tavad am 

aparatis buneba gamoricxavs operaciis dagegmvas ise, rom misi mizani iyos teroristis dakave-

ba. upiloto safreni aparatis mTeli arsi mdgomareobs imaSi, rom igi imarTeba Sori manZili-

dan da mas Tan ar axlavs „cocxali Zala“. Sesabamisad, misi meSveobiT teroristebad miCneuli 

pirebis winaaRmdeg dagegmili operaciis erTaderT mizans warmoadgens maTi sicocxlis mospoba, 

rac niSnavs imas, rom, adamianis uflebaTa samarTlis mixedviT, upiloto safreni aparatebis 

meSveobiT sasikvdilo Zalis gamoyeneba yovelTvis arRvevs sicocxlis uflebas.22 

 

2. samxedro konfliqtebis dros upiloto safreni aparatebis letalur Zalad gamoyenebis 

kanoniereba 

 

rogorc wina TavSi gamoCnda, adamianis uflebaTa samarTlis paradigmis mixedviT, upiloto 

safreni aparatebis meSveobiT teroristebad miCneuli pirebis sicocxlis mospoba arRvevs maTi 

sicocxlis uflebas. Tumca, unda iTqvas, rom upiloto safreni aparatis momxreebi sakuTar 

argumentacias ar amyareben adamianis uflebaTa samarTalze, aramed isini cdiloben teroriste-

bad miCneuli pirebis mkvleloba gaamarTlon saerTaSoriso humanitarul samarTalze dayrdno-

biT.aSS-s poziciiT, aRniSnul sakiTxTan mimarTebiT ar unda iqnes gamoyenebuli adamianis uf-

lebaTa samarTali, radgan isini awarmoeben oms teroristebis winaaRmdeg.23 amdenad, upiloto 

safreni aparatebis meSveobiT warmoebuli operaciebis Taobaze aSS-s pozicia efuZneba tero-

rizmis winaaRmdeg warmoebuli globaluri omis ideas,24 romlis mixedviTac, teroristad miC-

neuli pirebi arian aSS-s mowinaaRmdege meomrebi da isini legitimur samiznes warmoadgenen.25 

aRsaniSnavia, rom prezident obamas administraciis mier es ritorika odnav Seicvala da nac-

vlad terorizmis winaaRmdeg warmoebuli omisa, saubaria al-qaidas, Talibanis da maTTan da-

kavSirebuli Zalebis winaaRmdeg warmoebul omze.26 

aRniSnuli midgomis samarTlebrivi argumentacia SemuSavebul iqna aSS-s saxelmwifo depar-

tamentis samarTlebrivi mrCevlisa da ielis universitetis samarTlis skolis dekanis, ha-
rold kohis mier.27 2010 wlis 25 marts saerTaSoriso samarTlis amerikuli sazogadoebis 

                                                           
19 “Will I Be Next?” US Drone Strikes in Pakistan, Amnesty International, 2013, 43. 
20 Orr A. C., Unmanned, Unprecedented, and Unresolved: The Status of American Drone Strikes in Pakistan Under International 

Law, Cornell International Law Journal, №44, 2011, 735. 
21 Sterio M., The United States' Use of Drones in the War on Terror: The (il)legality of Targeted Killings Under International Law,  

Case Western Reserve Journal of International Law, №45, 2012, 204. 
22 Alston P., Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Study on targeted killings, 

A/HRC/14/24/Add.6, 28 May, 2010, §33. 
23 Crandall C., Ready...Fire...Aim!: A Case For Applying American Due Process Principles Before Engaging in Drones Strikes, Flor-

ida Journal of International Law, №24, 2012, 68. 
24 iqve. 
25 iqve, 69. 
26 Sterio M., The United States' Use of Drones in the War on Terror: The (il)legality of Targeted Killings Under International Law,  

Case Western Reserve Journal of International Law, №45, 2012, 202-203. 
27 Radsan A. J.,Murphy R., The Evolution of Law and Policy for CIA Targeted Killing, Journal of National Security Law & Policy, 

№5, 2012, 442. 
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yovelwliur Sexvedraze harold kohma gamokveTa oTxi ZiriTadi argumenti, romelze dayrdno-

biTac, misi azriT, aSS-s mier upiloto safreni aparatebis gamoyeneba aris kanonieri: 1. upi-

loto safreni aparatebis meSveobiT im pirebis likvidacia xdeba, romlebic aSS-s winaaRmdeg 

omSi Cabmuli mxaris wevrebs warmoadgenen da amitom isini, rogorc meomrebi, miiCnevian legi-

timur samizneebad; 2. mowinaaRmdege mxaris winaaRmdeg upiloto safreni aparatis gamoyeneba ar 

ewinaaRmdegeba omis wesebs; 3. samiznis SerCeva xorcieldeba yvela saTanado proceduris dac-

viT; 4. gavleniani teroristebis mkvleloba ar arRvevs erovnuli kanonmdeblobiT dadgenil 

akrZalvebs.28 

aSS-s saxelmwifo departamentis samarTlebrivi mrCevlis mier dasaxelebuli argumentebis 

sawinaaRmdegod araerTi kritikuli mosazreba gamoiTqva literaturaSi,29 Tumca statiaSi yu-

radReba daeTmoba mxolod uSualod samxedro konfliqtebis paradigmisTvis mniSvnelovan sa-

kiTxebs. amasTan, radgan kvlevis mizania upiloto safreni aparatebis kanonierebis Semowmeba 

sicocxlis uflebasTan mimarTebiT, gaanalizebul iqneba ara konkretulad aSS-s mier warmoe-

buli operaciebi, aramed zogadad upiloto safreni aparatebis gamoyenebis kanoniereba samxe-

dro konfliqtebis dros. aRniSnulidan gamomdinare, upiloto safreni aparatebis meSveobiT 

sasikvdilo Zalis gamoyenebis kanoniereba Sefasdeba saerTaSoriso humanitaruli samarTlis 

farglebSi.30 

 

2.1. upiloto safreni aparati, rogorc iaraRi, akrZalulia Tu ara saerTaSoriso humanita-

ruli samarTliT? 

 

saerTaSoriso humanitaruli samarTlis amosaval wertils warmoadgens midgoma, rom omis 

idea aris mowinaaRmdege mxaris damarcxeba da ara misi ganadgureba.31 am xedvaze dayrdnobiT, 

moqmedebs ZiriTadi principi, romlis mixedviTac, samxedro konfliqtis dros gamoyenebuli 

meTodebi da saSualebebi SezRudulia.32 am principis praqtikuli realizebis mizniT iqmneba 

araerTi konvencia, romelic krZalavs garkveuli saxis iaraRis gamoyenebas samxedro konfliq-

tis dros. aRniSnuli konvenciebidan gamomdinare, calekuli saxelmwifoebi, `lotusis saqmeze~ 
Camoyalibebuli principis safuZvelze,33 miiCneven, rom maTTvis nebadarTulia konvenciiT aukr-

Zalavi iaraRis gamoyeneba.34 Tumca, unda iTqvas, rom aRniSnuli midgoma arasworia samxedro 

konfliqtebis dros gamosayenebel iarRebTan mimarTebiT, radgan saerTaSoriso xelSekruleba 

ar aris saerTaSoriso humanitaruli samarTlis erTaderTi wyaro. aRniSnulidan gamomdinare, 

is garemoeba, rom ar arsebobs upiloto safreni aparatis amkrZalavi saerTaSoriso konvencia, 

avtomaturad ar niSnavs imas, rom misi gamoyeneba kanonieria, amitom aucilebelia, upiloto 

safreni aparatebis gamoyenebis kanoniereba Sefasdes saerTaSoriso humanitarul samarTalSi 

moqmedi principebis safuZvelze, kerZod, gaanalizebul unda iqnes, urTierTgamijvnisa (principle 

of distinction) da proporciulobis principebi. 

 

2.1.1. upiloto safreni aparatebis kanoniereba urTierTgamijvnis principis WrilSi 

 

aRsaniSnavia, rom upiloto safreni aparatebis mowinaaRmdegeebis erT-erTi mTavari argumen-

ti aris is, rom am aparatebis gamoyenebis Sedegad sakmaod didia daRupuli samoqalaqo pirebis 

                                                           
28 Sterio M., The United States' Use of Drones in the War on Terror: The (il)legality of Targeted Killings Under International Law,  

Case Western Reserve Journal of International Law, №45, 2012, 199-200. 
29 Orr A. C., Unmanned, Unprecedented, and Unresolved: The Status of American Drone Strikes in Pakistan Under International 

Law, Cornell International Law Journal, №44, 2011, 731. 
30 upiloto safreni aparatebis sxva saxelmwifos teritoriaze gamoyeneba bevr kiTxvas badebs Zalis gamoyenebis 

akrZalvis samarTlis (jus ad bellum) WrilSi, Tumca sicocxlis uflebasTan mimarTebiT maTi ganxilva relevanturi 

ar aris. 
31 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under 400 Grammes Weight, 29 November / 11 Decem-

ber, Saint Petersburg,1868,Preamble. 
32 <http://www.icrc.org/eng/war-and-law/conduct-hostilities/methods-means-warfare/overview-methods-and-means-of-warfare.htm> 

[29.12.2013].  
33 SS Lotus Case, France v. Turkey, Permanent Court of Justice, 1927 P.C.I.J.№10, §18. 
34 Sadat L. N., America's Drone Wars, Case Western Reserve Journal of International Law, №45, 2012, 228. 

http://www.icrc.org/eng/war-and-law/conduct-hostilities/methods-means-warfare/overview-methods-and-means-of-warfare.htm
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raodenoba, rac ewinaaRmdegeba urTierTgamijvnis princips,35 amitom mizanSewonilia, gaanalize-

bul iqnes urTierTgamijvnis principis arsi da amis Semdeg moxdes Sefaseba. 

Jenevis konvenciebis 1977 wlis I damatebiTi oqmis 48-e muxlis Sesabamisad, samxedro moq-

medebebis warmoebisas aucilebelia, nebismier etapze erTmaneTisgan gaimijnos samxedro da sa-

moqalaqo obieqtebi/pirebi da Tavdasxma ganxorcieldes mxolod samxedro obieqtis winaaRmdeg. 

aRsaniSnavia, rom atomuri iaraRis gamoyenebis an gamoyenebis muqaris Taobaze marTlmsajulebis 

saerTaSoriso sasamarTlos gadawyvetilebis mixedviT, urTierTgamijvnis principi aRiarebuli 

iqna CveulebiTi samarTlis nawilad da Sesabamisad, misi dacva savaldebuloa nebismieri sax-

elmwifosaTvis.36 aRniSnul principze dayrdnobiT, erTi mxriv, ikrZaleba samoqalaqo pirebze 

pirdapiri Tavdasxma da meore mxriv, akrZalulia iseTi Tavdasxmis ganxorcieleba, romelic ar 

iZleva samoqalaqo da samxedro pirebis/obieqtebis urTierTgamijvnis SesaZleblobas, anu rode-

sac Tavdasxma aris ganurCeveli xasiaTis.37 es ukanaskneli ki xdeba maSin, rodesac samoqalaqo 

da samxedro pirebis/obieqtebis urTierTagmijvnis SesaZleblobas ar iZleva gamoyenebuli iara-

Ri an gamoyenebuli meTodi,38 amitom upiloto safreni aparatis Sesabamisoba urTierTgamijvnis 

principTan am wesebis safuZvelze unda moxdes. 

aRniSnuli sakiTxis safuZvliani analizis erT-erT umTavres xelSemSlel faqtors war-

moadgens is garemoeba, rom ar arsebobs iseTi kvleva, romelic zustad gansazRvravda, ramdeni 

samoqalaqo piris sicocxle Seewira upiloto safreni aparatebis gamoyenebas da ra iyo maTi 

daRupvis zusti mizezi. erT-erTi yvelaze xelSesaxebi kvleva Catarda `axali amerikis fon-
dis~(New America Foundation) mier, romelmac 2010 wlis Tebervlis mdgomareobiT daadgina, rom 

eqvsi wlis ganmavlobaSi aSS-s mier upiloto safreni aparatis meSveobiT 114 Tavdasxma gan-

xorcielda, romlis Sedegadac 830-dan 1210-mde piri daiRupa, romelTagan mxolod 550-dan 

850-mde daRupuli iTvleboda meomrad. Sesabamisad, am kvlevis mixedviT, gardacvlilebis daax-

loebiT 30%-s samoqalaqo pirebi warmoadgendnen.39 zogierTi wyaros mixedviT, upiloto sa-

freni aparatebis gamoyenebis Sedegad daRupuli samoqalaqo pirebis proporciuli raodenoba 

daaxloebiT 21%-s Seadgens.40 sxva monacemebis mixedviT, daRupulebis minimum 1/3 aris samoqa-

laqo piri.41 

am mimoxilvis Sedegad aSkaraa, rom upiloto safreni aparatebis gamoyenebis Sedegad daRu-

puli samoqalaqo pirebis zusti monacemebi ar arsebobs. ufro metic, arsebuli monacemebis 

sandoobac dgeba kiTxvis niSnis qveS,42 Tumca erTi ram cxadia _ upiloto safreni aparatebis 

gamoyenebas Tan sdevs samoqalaqo pirebis sikvdili da miuxedavad daRupulTa zusti raodeno-

bisa, faqtia, rom warmoebuli Tavdasxmebis dros urTierTgamijvna saTanadod ver xerxdeba. 

Tumca, aucilebelia zustad dadgindes, Tu ra aris am msxverplis gamomwvevi mizezi da mxo-

lod amis Semdeg gakeTdes daskvna, upiloto safreni aparati Seusabamoa Tu ara urTierTga-

mijvnis principTan. 

Tavisi teqnikuri maxasiaTeblebiT upiloto safreni aparati SesaZleblobas iZleva, rom ga-

srola ganxorcieldes mxolod gansazRvruli samiznis winaaRmdeg ise, rom ar daziandnen sxva 

pirebi. amasTan, aparats SeuZlia ramdenime saaTi gaCerdes haerSi da daelodos xelsayrel mo-

ments Tavdasxmis gansaxorcieleblad.43 Sesabamisad, arsebobs SesaZlebloba, rom maqsimalurad 

iqnes miRebuli windaxedulobis zomebic.44 amasTan, piri, romelic am aparats marTavs, imyofeba 

sakmaod Sors, usafrTxo adgilas da minimumamde aris dayvanili mis mier emociur an SiSis 

                                                           
35 O'Connell M. E., Unlawful Killing with Combat Drones: A Case Study of Pakistan, 2004-2009, Notre Dame Law School , Legal 

Studies Research Paper, No.09-43, 2009, 7. 
36 Legality of the Threat or Use of Nuclear Weapons, Advisory opinion (ICJ 8 July 1996), §§78-79. 
37 Jenevis 1949 wlis 12 agvistos konvenciebis I damatebiTi oqmi `saerTaSoriso SeiaraRebuli konfliqtebis 

msxverplTa dacvis Sesaxeb~, 51(4)muxli. 
38 iqve. 
39 Breau S.,Aronsson M., Drone Attacks, International Law, and the Recording of Civilian Casualties of Armed Conflict, Suffolk 

Transnational Law Review, №35(2), 2012, 256. 
40 Orr A. C., Unmanned, Unprecedented, and Unresolved: The Status of American Drone Strikes in Pakistan Under International 

Law, Cornell International Law Journal, №44, 2011, 748. 
41 Byman D., Why Drones Work: The Case for Washington's Weapon of Choice, Foreign Affairs, №92, 2013, 37. 
42 Sadat L. N., America's Drone Wars, Case Western Reserve Journal of International Law, №45, 2012, 229. 
43 Farley B. R., Drones and Democracy: Missing Out on Accountability?, South Texas Law Review №54, 2012, 391. 
44 Vogel R. J., Drone Warfare and the Law of Armed Conflict, Denver Journal of International Law and Policy, №39, 2010, 124. 
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niadagze Secdomebis daSveba.45 amitom, SeiZleba iTqvas, rom upiloto safreni aparati, Tavisi 

bunebiT, erT-erTi yvelaze mosaxerxebeli iaraRia imisaTvis, rom Tavdasxma ganxorcieldes 

mxolod legitimuri samiznis winaaRmdeg.46 

zemoaRniSnulidan gamomdinare, erTmaneTis sawinaaRmdego mocemuloba arsebobs _ erTi mxriv, 

Tavdasxmis Sedegad daRupuli samoqalaqo pirebis sakmaod didi raodenoba da, meore mxriv, 

upiloto safreni aparati, rogorc erT-erTi yvelaze maRali `akuratuli~ iaraRi. realurad, 

es Seusabamoba gamowveulia imiT, rom indiskriminaciulia ara Tavad iaraRi, aramed misi gamoye-

nebis meTodi. erT-erTi umTavresi problema aris is, rom upiloto safreni aparatis meSveobiT 

Tavdasxma xorcieldeba im pirebis winaaRmdeg, romlebic sadazvervo samuSaoebis Semdeg Seyva-

nili arian teroristebis siaSi.47 Sesabamisad, am dazvervis Sedegad mopovebul informaciazea 

mTlianad damokidebuli, Tu vis winaaRmdeg ganxorcieldeba operacia.48 erTi SexedviT, sakmaod 

daxvewilia aSS-s mier gamoyenebuli procedura imisaTvis, rom maqsimaluri sizustiT iqnes 

Sedgenili teroristebis sia. am procesSi uSualod aSS-s prezidentic aris CarTuli, romel-

mac saboloo Tanxmoba unda gasces calkeuli individis winaaRmdeg Tavdasxmis ganxorciele-

baze.49 Tumca Secdomisgan aravin aris dazRveuli. mopovebuli informacia yovelTvis ver iqneba 

zusti da sarwmuno. teroristebis siaSi arasworad Seyvanili piri ki niSnavs imas, rom samo-

qalaqo piri gaxdeba pirdapiri Tavdasxmis obieqti.50 

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom upiloto safreni aparati Tavisi bunebiT 

ar ewinaaRmdegeba urTierTgamijvnis princips. misi gamoyenebis Sedegad samoqalaqo pirebis da-

Rupva gamowveulia misi gamoyenebis meTodiT. araswori meTodis SemTxvevaSi ki nebismierma ia-

raRma SeiZleba gamoiwvios samoqalaqo pirebis sikvdili da arc upiloto safreni aparati 

warmoadgens am kuTxiT gamonakliss. piriqiT, sxva tradiciuli safreni aparatebisgan gansxvave-

biT, misi teqnikuri aRWurviloba iZleva SesaZleblobas, rom maqsimalurad minimumamde iqnes 

dayvanili samoqalaqo pirebis sikvdili.51 

 

2.1.2. upiloto safreni aparatebis gamoyenebis proporciuloba humanitaruli samarTlis 

mixedviT 

 

samxedro konfliqtebis dros kidev erTi principi, romelic samoqalaqo pirebis sicocxlis 

dacvaze aris orientebuli, proporciulobis principia, romlis mixedviTac, akrZalulia iseTi 

Tavdasxmis ganxorcieleba, romelmac SeiZleba gamoiwvios samoqalaqo pirebis msxverpli imaze 

didi odenobiT, vidre es mosalodnelia pirdapiri da konkretuli samxedro upiratesobis mi-

saRwevad.52 Sesabamisad, es principi ki ar krZalavs iseT Tavdasxmas, romelmac Tanmdevi Sede-

giT SeiZleba samoqalaqo pirebis sikvdili gamoiwvios, aramed miznad isaxavs samxedro saWi-

roebebsa da dasaSveb Tanmdev msxverpls Soris balansis dacvas. amasTan, Sefasebis kriteriumi 

aris ara adamianis sicocxle, aramed misaRwevi samxedro upiratesoba.  

upiloto safreni aparatis kritikosebi aRniSnaven, rom misi gamoyenebis Sedegad calkeul 

SemTxvevebSi irRveva proporciulobis principi, Tumca ar SeiZleba Tavad upiloto safreni 

aparati iqnes miCneuli am principis damrRvevad. realurad, Tavad principis bunebidan gamomdi-

nare, SeuZlebelia iaraRis abstraqtulad Sefaseba proporciulobis principTan mimarTebiT, 

radgan is yovelTvis damokidebulia konkretul SemTxvevaSi misaRwev samxedro upiratesobasa 

da Sedegad Tanmdevi msxverplis raodenobaze. Sesabamisad, upiloto safreni aparati iseve, ro-

                                                           
45 iqve, 123. 
46 Wuschka S., The Use of Combat Drones in Current Conflicts - A Legal Issue or a Political Problem?, Goettingen Journal of Inter-

national Law, №3, 2011, 896. 
47 Orr A. C., Unmanned, Unprecedented, and Unresolved: The Status of American Drone Strikes in Pakistan Under International 

Law, Cornell International Law Journal, №44, 2011, 748. 
48 iqve, 735. 
49 Sadat L. N., America's Drone Wars, Case Western Reserve Journal of International Law, №45, 2012,227. 
50 iqve, 228. 
51 Wuschka S., The Use of Combat Drones in Current Conflicts - A Legal Issue or a Political Problem?, Goettingen Journal of Inter-

national Law, №3, 2011, 896. 
52 Jenevis 1949 wlis 12 agvistos konvenciebis I damatebiTi oqmi `saerTaSoriso SeiaraRebuli konfliqtebis 

msxverplTa dacvis Sesaxeb~, 51(5)(b)muxli. 
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gorc nebismieri sxva iaraRi, arRvevs Tu ara proporciulobis princips yovel konkretul 

SemTxvevaSi, unda Sefasdes da arasworia am kuTxiT abstraqtuli daskvnis gakeTeba.53 

  

2.2. samxedro konfliqtis dros legitimuri samiznis winaaRmdeg upiloto safreni aparatis 

gamoyenebis kanoniereba 

 

saerTaSoriso humanitarul samarTalSi legitimur samizned miCneulia Semdegi kategoriis 

pirebi: 1. meomrebi, 2. samoqalaqo pirebi, romlebic pirdapir monawileoben samxedro moqmede-

bebSi54 da 3. mebrZolebi arasaerTaSoriso samxedro konfliqtSi.55 es ukanaskneli kategoria 

kompleqsur analizs moiTxovs da calke iqneba ganxiluli, manamde ki mizanSewonilia, gani-

sazRvros, ra Sedegebi ukavSirdeba piris miCnevas legitimur samizned da ramdenad daculia 

aseTi pirebis sicocxlis ufleba.  

saerTaSoriso humanitarul samarTalSi farTod aRiarebulia pozicia, rom meomari warmoad-

gens legitimur samiznes.56 avtorebi xSirad aRniSnaven, rom mxolod meomris statusi sakmari-

sia piris legitimur samizned misaCnevad,57 miuxedavad imisa, isini imwuTier safrTxes qmnian 

Tu ara.58 es midgoma arapirdapir aRiarebs, rom meomrebi nebismier dros SeiZleba iqnen mok-

lulni, rac SeiZleba niSnavdes imas, rom samxedro konfliqtis dros maTi sicocxlis ufleba 

daucvelia.59 es ki winaaRmdegobaSi modis adamianis uflebaTa samarTlis moTxovnebTan, romlis 

mixedviTac, yvela adamianis sicocxle xelSeuxebelia, sanam isini Tavad ar uqmnian sxvebs 

safrTxes da sasikvdilo Zala gamoyenebul unda iqnes mxolod absoluturi aucileblobis 

dros, rodesac miznis miRweva ver xerxdeba sxva ufro naklebad radikaluri saSualebiT.60 

rogorc Cans, adamianis uflebaTa samarTalsa da saerTaSoriso humanitarul samarTalSi si-

cocxlis uflebasTan mimarTebiT gansxvavebuli standartebi arsebobs,61 amitom aucilebelia, 

dadgindes am ori dargis urTierTmimarTeba samxedro konfliqtis dros. 

  

2.2.1. saerTaSoriso humanitaruli samarTlisa da adamianis uflebaTa saerTaSoriso samar-

Tlis urTierTmimarTeba sicocxlis uflebasTan kavSirSi 

 

saerTaSoriso humanitaruli samarTlisa da adamianis uflebaTa saerTaSoriso samarTlis 

urTierTmimarTeba maTi aRmocenebis momentidan diskusiis sagnadaa qceuli. avtorebi cdiloben, 

gamokveTon am ori dargis saerTo da ganmasxvavebeli niSnebi da gansazRvron maTi urTierTmi-

marTebis principebi.62 zogierTis azriT, samarTlis am or dargs gansxvavebuli fesvebi aqvs da 

isini erTmaneTisgan gamijnulad unda iqnes gamoyenebuli calkeul SemTxvevebSi. sxvebi am dar-

gebis saerTo mizanze akeTeben aqcents da miiCneven, rom aucilebelia maTi tandemSi gamoyeneba, 

raTa adamianebis dacvis ufro maRali standarti iqnes miRweuli.63 cnobil principze _ inter 

arma silent leges (`omis dros samarTali Cumadaa~) _ dayrdnobiT arsebobs midgoma, romlis mix-

edviTac, saerTaSoriso humanitaruli samarTali aris specialurad samxedro konfliqtebis 

dros gamosayeneblad Seqmnili samarTlis dargi da is warmoadgens adamianis uflebaTa samar-

                                                           
53 Vogel R. J., Drone Warfare and the Law of Armed Conflict, Denver Journal of International Law and Policy, №39, 2010,127. 
54 Sassoli M., Legitimate Targets of Attacks under International Humanitarian Law, International Humanitarian Law Research Initia-

tive, Background Paper prepared for the Informal High-Level Expert Meeting on the Reaffirmation and Development of International 

Humanitarian Law, 27-29 January, Cambridge 2003, 10. 
55 Expert Meeting on the Use of Force in Armed Conflicts: Interplay between the Conduct of Hostilities and Law Enforcement Para-

digms (Report prepared and edited by Gloria Gaggioli Legal adviser, ICRC), 8.  

ix., <http://www.icrc.org/eng/assets/files/publications/icrc-002-4171.pdf> [29.12.2013]. 
56 <http://www.essex.ac.uk/reportingkillingshandbook/handbook/part_ii_3.htm> [3.06.2012]. 
57 International Humanitarian Law and Human Rights Law: Towards a New Merger in International Law, Edited by Arnold R., and 

Quenivet N.,2008, 542. 
58 Doswald-Beck L., The right to life in armed conflict: does international humanitarian law provide all the answers? International 

Review of the Red Cross, №88, 891. 
59 Human Rights, Edited by McCorquodale R., Nottingham, 2003, 437. 
60 Case of McCann and others v. UK, no 18984/91, 27/09/1995, §149. 
61 Alston P., Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Study on targeted killings, 

A/HRC/14/24/Add.6, 28 May, 2010, §30. 
62 Prud'homme N., Lex Specialis: Oversimplifying a More Complex and Multifaceted Relationship?,Israel Law Review, №40,2007, 

356. 
63 Human Rights and Humanitarian Law: The Quest for Universality, Edited by Warner D., The Hague/Boston/London, 1997, 100. 
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Tlis normaluri reJimidan gadaxvevas.64 amitom, rogorc specialuri wesebis erTobliobas, mas 

unda mieniWos upiratesoba.65 arsebobs midgoma, romlis mixedviTac, saerTaSoriso humanitaru-

li samarTlisa da adamianis uflebaTa samarTlis sferoSi moqmedi saerTaSoriso konvenciebi 

SemuSavebul da miRebul iqna erTi da imave saxelmwifoebis mier da unda arsebobdes prezumf-

cia, rom es ori dargi erTmaneTs ar ewinaaRmdegeba.66 rogorc Cans, iuridiul doqtrinaSi aR-

niSnul sakiTxTan dakavSirebiT Sejerebuli pozicia ar arsebobs da amitom mizaSewonilia av-

toritetuli saerTaSoriso organoebis poziciebis analizi aRniSnul problemasTan mimarTebiT. 

aRsaniSnavia, rom adamianis uflebaTa dacvis regionuli sasamarTloebi dRemde Tavs arideben 

samarTlis am ori dargis urTierTmimarTebis Taobaze detaluri poziciis dafiqsirebas. sama-

gierod, arsebobs gaeros organoebis, marTlmsajulebis saerTaSoriso sasamarTlosa da adamia-

nis uflebaTa komitetis avtoritetuli mosazrebebi aRniSnul sakiTxTan dakavSirebiT. orive 

maTganis poziciiT, samxedro konfliqtis dros erToblivad unda iqnes gamoyenebuli rogorc 

saerTaSoriso humanitaruli samarTali, ise adamianis uflebaTa samarTli. Tumca gansaxvavebu-

li midgomebia Camoyalibebuli im sakiTxTan dakavSirebiT, Tu romel dargs unda mieniWos upi-

ratesoba koliziis dros. gaeros adamianis uflebaTa komitetis mixedviT, koliziis dros 

upiratesoba unda mieniWos im dargs, romelic dacvis ufro maRal standarts awesebs konkre-

tul SemTxvevasTan mimarTebiT.67 es pozicia, erTi SexedviT, sakmaod momxibvlelia, Tumca 

aSkarad subieqturia adamianis uflebaTa damcveli organos mxridan, radgan adamianis uflebaTa 

samarTali, romelic mTlianad adamianis uflebebis dacvaze aris orientebuli, yovelTvis daa-

wesebs dacvis ufro maRal standarts saerTaSoriso humanitarul samarTalTan SedarebiT, 

romlis funqciac samxedro saWiroebebTan humanitaruli saWiroebebis dabalansebaa. Sesabamisad, 

es midgoma upirobo primats aniWebs adamianis uflebaTa samarTals da gaumarTlebelia misi 

gamoyeneba.rac Seexeba marTlmsajulebis saerTaSoriso sasamarTlos, man upiratesoba mianiWa lex 

specialis principis gamoyenebas, romlis mixedviTac, gamoyenebuli unda iqnes is dargi, romelic 

konkretuli SemTxvevis ufro specialur regulirebis normebs Seicavs. dReisaTvis es midgoma 

farTod gaziarebulia da mizanSewonilia misi arsis zusti gaanalizeba. 

marTlmsajulebis saerTaSoriso sasamarTlom atomuri iaraRis gamoyenebis an gamoyenebis mu-

qaris sakonsultacio daskvnaSi ganmarta, rom sicocxlis TviTneburi xelyofis akrZalva moq-

medebs samxedro konfliqtis drosac, Tumca xelyofis TviTneburoba unda ganisazRvros lex 

specialis principis safuZvelze samarTlis im dargis farglebSi, romelic samxedro konfliqtis 

drosmoqmedebs.68 erTi SexedviT, sasamarTlom am ganmartebiT pasuxi gasca kiTxvas, Tu samar-

Tlis romeli dargi unda iqnes gamoyenebuli samxedro konfliqtebis dros sicocxlis ufle-

basTan mimarTebiT, Tumca, realurad, am gadawyvetilebam kidev ufro didi diskusia gamoiwvia 

specialistebs Soris.69 specialistTa erTi nawilis azriT, ar SeiZleba abstraqtulad imis 

Tqma, rom humanitaruli samarTali ufro specialuria sicocxlis uflebasTan mimarTebiT, 

aramed yovel konkretul SemTxvevaSi unda ganisazRvros samarTlis is dargi, romelic iZleva 

ufro specialur mowesrigebas.70 avtorTa es pozicia mogvianebiT gaiziara marTlmsajulebis 

saerTaSoriso sasamarTlom, romelmac `israelis kedlis saqmeze~ ganmarta, rom zogierTi sa-
kiTxi humanitaruli samarTlis eqskluziuri regulirebis sagania, sxva sakiTxebi _ adamianis 

uflebaTa samarTlis, xolo kidev sxva sakiTxebi orive dargis mier unda mowesrigdes.71 

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom marTlmsajulebis saerTaSo-

riso sasamarTlos poziciiT, sicocxlis uflebasTan mimarTebiT eqskluziuri mowesrigeba arc 

                                                           
64 International Humanitarian Law and Human Rights Law: Towards a New Merger in International Law, Edited by Arnold R., and 

Quenivet N., 2008, 7. 
65 Statman D., Targeted Killing, Theoretical Inquiries in Law, №5, 2004, 182. 
66 Abresch W., A Human Rights Law of Internal Armed Conflict: The European Court of Human Rights in Chechnya,The European 

Journal of International Law, №16,2005, 744. 
67 Schabas W. A., Lex Specialis? Belt and Suspenders?The parallel operation of Human rights law and the law of Armed Conflict, 

and the Conundrum of jus ad bellum, Israel Law Review, №40, 2007, 593. 
68 Legality of the Threat or Use of Nuclear Weapons, Advisory opinion(ICJ 8 July 1996),§25. 
69 Stephens D., Human Rights and Armed Conflict - The Advisory Opinion of the International Court of Justice in the Nuclear Wea-

pons Case, Yale human Rights and Development Law Journal, №4, 2001, 4. 
70 Expert Meeting on the Use of Force in Armed Conflicts: Interplay between the Conduct of Hostilities and Law Enforcement Para-

digms (Report prepared and edited by Gloria Gaggioli Legal adviser, ICRC), 8.  
ix., <http://www.icrc.org/eng/assets/files/publications/icrc-002-4171.pdf> [29.12.2013]. 
71 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory opinion, (ICJ 9 July 2004),§106. 

http://www.icrc.org/eng/assets/files/publications/icrc-002-4171.pdf
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saerTaSoriso humanitarul samarTlis da arc adamianis uflebaTa saerTaSoriso samarTlis 

funqciaa. samxedro konfliqtebis dros orive dargi moqmedebs da yovel konkretul SemTxevaSi 

unda dazustdes romeli dargi Seicavs ufro specialur mowesrigebas. 

 

2.2.2. legitimuri samizne _ Tavdasxmis obieqti Tu mkvlelobis nebarTva? 

 

wina qveTavSi gakeTebuli daskvnis Sesabamisad, samxedro konfliqtis dros sicocxlis uf-

lebis dasacavad calkeul SemTxvevebSi SesaZloa upiratesad gamoiyenebodes humanitaruli, 

xolo sxva SemTxvevebSi _ adamianis uflebaTa samarTali. es ukanaskneli, rogorc ukve aRiniS-

na, dauSveblad miiCnevs nebismieri piris winaswar ganzaraxul mkvlelobas, amitom samxedro 

konfliqtebis drosac im calkeul SemTxvevebSi, romlebic adamianis uflebaTa paradigmiT unda 

mowesrigdes, dauSvebeli iqneba Tundac meomris, rogorc legitimuri samiznis, winaswargan-

zraxuli mkvleloba. rac Seexeba saerTaSoriso humanitarul samarTals, rogorc zemoT aRi-

niSna, farTod gavrcelebuli mosazrebaa, rom meomari nebismier SemTxvevaSi warmoadgens legi-

timur samiznes, rac, zogierTi avtoris azriT, niSnavs imas, rom nebismier dros dasaSvebia 

meomris winaaRmdeg sasikvdilo Zalis gamoyeneba.72 imisaTvis, rom dadgindes samxedro kon-

fliqtebis dros upiloto safreni aparatebis gamoyenebis kanoniereba, aucilebelia, humanita-

ruli samarTlis mixedviT siRrmiseulad gaanalizdes, piris legitimur samizned miCneva avto-

maturad niSnavs Tu ara misi mkvlelobis nebarTvas. 

aRniSnuli sakiTxis analizisas, upirveles yovlisa, yuradReba unda gamaxvildes im garemoe-

baze, rom aqsiomad miCneuli wesi _ meomari legitimuri samiznea,73 eqspliciturad arc erTi 

saerTaSoriso konvenciiT ar aris aRiarebuli. meomrebis legitimur samizned miCneva efuZneba 

urTierTgamijvnis princips (Principle of distinction), romelic CveulebiTi samarTlis nawilad 

iqna aRiarebuli marTlmsajulebis saerTaSoriso sasamarTlos mier.74 agreTve, wiTeli jvris 

saerTaSoriso komitetis mier saerTaSoriso humanitaruli samarTlis 161 wesidan, romelic 

CveulebiT samarTals ganekuTvneba, pirveli wesi aris meomrebisa da samoqalaqo pirebis ur-

TierTgamijvna.75 aRsaniSnavia, rom urTierTgamijvnis principze saubrisas marTlmsajulebis 

saerTaSoriso sasamarTlos pirdapir ar uTqvams, rom meomari legitimuri samiznea, aramed sa-

samarTlom dauSveblad miiCnia samoqalaqo pirebis winaaRmdeg Tavdasxmis ganxorcieleba.76 mar-

Talia, wiTeli jvris saerTaSoriso komitetis mier Sedgenili CveulebiTi samarTlis normebis 

krebulis 1-li wesi pirdapir aRniSnavs, rom Tavdasxma SesaZloa warimarTos meomris winaaRm-

deg, magram Tavad es wesi eyrdnoba urTierTgamijvnis princips, romelic teqstualurad asax-

ulia Jenevis konvenciebis I damatebiTi oqmis 48-e, 51(2) da 52(2) muxlebSi.77 Sesabamisad, mi-

zanSewonilia am muxlebis analizi.  

I damatebiTi oqmis 48-e muxlis mixedviT, „(...) konfliqtis monawile mxareebma yovelTvis 

unda ganasxvavon samoqalaqo mosaxleoba da kombatantebi,78 samoqalaqo da samxedro obieqtebi 

da, Sesabamisad, TavianTi moqmedeba mxolod samxedro obieqtebis winaaRmdeg warmarTon.“ teqs-

tis wakiTxvis Semdeg, aSkaraa, rom es norma iTxovs erTmaneTisgan gaimijnos, erTi mxriv, samo-

qalaqo pirebi da meomrebi, xolo meore mxriv, samoqalaqo da samxedro obieqtebi; Tumca igi 

Tavdasxmis ganxorcielebis uflebas iZleva mxolod samxedro obieqtis winaaRmdeg. miuxedavad 

imisa, rom aRniSnuli muxlis komentarebis Sesabamisad, samxedro obieqtSi igulisxmeba Seiara-

Rebuli Zalebic,79 Tavad muxlis analizi ar iZleva aseTi daskvnis gakeTebis SesaZleblobas. 

                                                           
72 Human Rights, Edited byMcCorquodale R., Nottingham, 2003, 437. 
73 Sassoli M., Bouvier A. A., Quintin A., How Does Law Protect in War?: Cases, Documents and Teaching Materials on Contempo-

rary Practice in International Law, Volume 1, Outline of International Humanitarian Law, ICRC, 2011, Third Edition, Chapter 5, The 

Fundamental Distinction Between Civilians and Combatants, 1. ix., <http://www.icrc.org/eng/assets/files/publications/icrc-0739-

part-i.pdf>[29.12.2013].  
74 Legality of the Threat or Use of Nuclear Weapons, Advisory opinion(ICJ 8 July 1996), §78. 
75 <http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule1>[21.12.2013]. 
76 Legality of the Threat or Use of Nuclear Weapons, Advisory opinion(ICJ 8 July 1996), §78. 
77 <http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule1>[21.12.2013]. 
78 konvenciaSi gamoyenebulia termini `kombatanti~. konvenciis qarTuli Targmanic am termins iyenebs, amitom 

naSromSi terminebi meomari da kombatanti erTi da igive mniSnelobiT, sinonimebad iqneba gamoyenebuli. 
79 Commentary on the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts, Protocol I, 8 June, 1977, §1874.  
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kerZod, 48-e muxlSi calke kategoriad aris gamoyofili meomari da calke samxedro obieqti 

da es norma Tavdasxmis ganxorcielebis uflebas uSualod samxedro obieqtebTan mimarTebiT 

iZleva. samxedro obieqtis cnebaSi rom meomaric moiazrebodes, maSin alogikuria teqstSi 

orive terminis gamoyeneba. ufro metic, samxedro obieqtis ganmartebas pirdapir iZleva I da-

matebiTi oqmis 52-e muxli, romelic mTlianad obieqtebze saubrobs da ara pirebze. 

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom es normebi eqspliciturad ar 

iZleva kombatantebze Tavdasxmis ganxorcielebis uflebas. Tumca, es ar niSnavs imas, rom meo-

mrebi ar warmoadgenen legitimur samiznes.Jenevis konvenciebis I damatebiTi oqmis 51-e muxlis 

me-2 punqtis mixedviT, romelic eyrdnoba urTierTgamijvnis princips, „samoqalaqo mosaxleoba 

da calkeuli samoqalaqo pirebi ar unda gaxdnen Tavdasxmis obieqtebi“. amgvari norma ar arse-

bobs meomrebTan mimarTebiT, rac niSnavs imas, rom kombatantebze Tavdasxmis ganxorcieleba 

akrZaluli ar aris. amave konteqstSi aRsaniSnavia I damatebiTi oqmis 41-e muxlis 1-li punqti, 

romelic krZalavs hors de combat kategoriaze, anu im pirebze Tavdasxmas, romlebic brZolis 

miRma arian darCenilebi, e.i. pirebi, romlebic janmrTelobis mdgomareobis an sxva mizeziT 

aRar monawileoben samxedro moqmedebebSi, sargebloben Tavdasxmisgan dacvis uflebiT. am nor-

mis meoregvarad wakiTxvis SemTxvevaSi unda gakeTdes daskvna, rom pirebi, romlebic ar arian 

hors de combat, anu romlebic monawileoben brZolaSi, ar arian Tavdasxmisgan daculni. analo-

giuri daskvna SeiZleba gakeTdes I damatebiTi oqmis 51-e muxlis me-3 punqtidanac, romlis Se-

sabamisadac, samoqalaqo pirebi Tavdasxmisgan daucvelebi rCebian, Tu isini uSualod monawi-

leoben samxedro moqmedebebSi. sxvagvarad rom iTqvas, am SemTxvevaSi samoqalaqo pirebze Tav-

dasxma akrZaluli ar aris da logikuria, rom meomrebi, romelTa funqciac samxedro moqmede-

bebSi pirdapiri da uSualo monawileobaa, ver isargebleben Tavdasxmisgan dacvis uflebiT. 

daskvnis saxiT SeiZleba iTqvas, rom meomari arc erTi konvenciiT eqspliciturad ar aris 

miCneuli legitimur samizned, Tumca konvenciebis konteqstualuri analizi iZleva imis Tqmis 

saSualebas, rom is daculi ar SeiZleba iyos Tavdasxmisgan, amitom am qveTavis mTavar kiTxvas 

am konteqstis gaTvaliswinebiT unda gaeces pasuxi. 

ismis kiTxva _ piris miCneva legitimur samizned aris Tu ara misi mkvlelobis nebarTva? 

zogierTi avtori am kiTxvaze pasuxs meomris privilegiasTan kavSirSi eZebs da ganmartavs, rom, 

radgan kombatanti ar isjeba samxedro konfliqtis dros Cadenili mkvlelobisTvis, amitom 

meore mxaresac unda hqondes misi mkvlelobis ufleba.80 marTalia, aRniSnuli midgoma logi-

kurad JRers, magram es mxolod zedapiruli msjelobaa. upirveles yovlisa, unda iTqvas, rom 

meomris statusi pirs aniWebs samxedro moqmedebebSi uSualo monawileobis da ara vinmes 

mkvlelobis uflebas.81 realurad, meomars ar icavs imuniteti, Tu man humanitaruli samar-

Tlis wesebis darRveviT vinmes sicocxle mouspo.82 meomris statusi vinmes mkvlelobis ufle-

ba ki ar aris, aramed humanitaruli samarTlis wesebis dacviT samxedro moqmedebebis warmarT-

vis nebarTva, amitom arc meomars aqvs mowinaaRmdegis `mkvlelobis avtorizacia~ da Sesabami-

sad, arc mowinaaRmdeges aqvs meomris upirobod mokvlis ufleba. rogorc zemoT araerTxel 

aRiniSna, meomari SeiZleba gaxdes „Tavdasxmis“ obieqti, Tavdasxma ki mkvlelobis sinonimi 

namdvilad ar aris, Tumca, iqidan gamomdinare, rom Tavdasxma xorcieldeba samxedro 

konfliqtis dros, sakmaod xSirad kombatantze Tavdasxma SeiZleba iwvevdes meomris sikvdils, 

amitom aucilebelia, zustad ganisazRvros, Tu rodis iqneba meomris mkvleloba dasaSvebi da 

rodis ara. 

samxedro konfliqti msxverplis gareSe, albaT, warmoudgenelia, Tumca unda iTqvas, rom 

mkvleloba aris omis „aucilebeli boroteba“ da ara misi kanonzomiereba. saerTaSoriso 

humanitaruli samarTlis qvakuTxedi aris midgoma, romlis mixedviTac, omis idea aris 

mowinaaRmdegis damarcxeba da ara misi ganadgureba. am miznis misaRwevad ki, rogorc sank-

peterburgis 1868 wlis deklaraciaSia aRniSnuli, mowinaaRmdege mxaris meomrebis mwyobridan 

                                                                                                                                                                                                        
ix.,<http://www.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?viewComments=LookUpCOMART&articleUNID=8A9E7E14C63C7F30C
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81 Jenevis 1949 wlis 12 agvistos konvenciebis I damatebiTi oqmi `saerTaSoriso SeiaraRebuli konfliqtebis 

msxverplTa dacvis Sesaxeb~, 43(2) muxli. 
82 Watkin K., Controlling the Use of Force: A Role for Human Rights Norms in Contemporary Armed Conflict, The American Jour-

nal of International Law, №98, 2004, 15. 
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gamoyvanac sakmarisia da maTi mkvleloba ar aris aucilebeli,83 Tumca es principi gamoyenebul 

unda iqnes samxedro da humanitaruli saWiroebebis moTxovnebis balansis dacviT,84 rac niSnavs 

imas, rom yovelTvis SeuZlebeli iqneba mowinaaRmdegis mwyobridan gamoyvana, amitom da 

konkretuli garemoebebis gaTvaliswinebiT, misi likvidacia SesaZloa gamarTlebuli iqnes 

samxedro saWiroebiT. am sakiTxTan mimarTebiT ufro dabalansebuli midgoma ganaviTara wiTeli 

jvris saerTaSoriso komitetma, romelmac ganmarta, rom samxedro konfliqtis dros 

legitimuri samiznis mkvleloba dasaSvebia im SemTxvevaSi, Tu misi dakaveba an sxvagvari 

ganeitraleba SeuZlebelia operaciis monawileTaTvis damatebiTi safrTxis Seqmnis gareSe.85 

winaaRmdeg SemTxvevaSi, yovelgvari aucileblobis gareSe piris mkvleloba daarRvevda 

humanizmis ZiriTad princips.86 ufro metic, Tu garemoebebi iZleva saSualebas, rom pirs 

mieces danebebis SesaZlebloba, magram mas mainc moklaven, iribad es gamoiwvevs Jenevis 

konvenciebis I damatebiTi oqmis 41-e muxlis me-2 muxlis „b“ qvepunqtis darRvevas, romlis 

mixedviTac, dauSvebelia im pirze Tavdasxma, romelic aSkarad gamoTqvams tyved Cabarebis 

survils. es norma iqneba ufunqcio, Tu pirs arasodes miecema danebebis SesaZlebloba. 

yovelive zemoaRniSnulidan gamomdinare, daskvnis saxiT SeiZleba iTqvas, rom samxedro 

konfliqtis dros legitimuri samizne avtomaturad ar warmoadgens mkvlelobis obieqts, 

aramed yovel konkretul SemTxvevaSi unda moxdes garemoebebis Sefaseba da Tu amis 

SesaZlebloba arsebobs, legitimur samizned miCneuli piris mimarTac mkvlelobaze naklebad 

radikaluri zomebi unda iqnes gamoyenebuli. 

 

3. upiloto safreni aparatebis gamoyenebis kanoniereba terorizmTan gamocxadebuli omis 

konteqstSi 

 

zemoT gakeTebuli analizis safuZvelze unda iTqvas, rom samxedro konfliqtis dros le-

gitimuri samiznis winaaRmdeg upiloto safreni aparatis gamoyenebis kanoniereba Zalian kom-

pleqsuri Temaa da pirdapir dakavSirebulia im sakiTxTan, Tu rodis aris dasaSvebi piris 

mkvleloba da rodis ara. Sesabamisad, aucilebelia yoveli konkretuli garemoebis Sefaseba87 

da abstraqtulad SeuZlebelia misi miCneva ukanonod. Tumca, aqve unda iTqvas, rom upiloto 

safreni aparati, Tavisi teqnikuri maxasiTeblebidan gamomdinare, umetesad gamoyenebulia ara 

tradiciuli konfliqtebis dros, aramed terorizmis winaaRmdeg sabrZolvelad.88 Sesabamisad, 

mizanSewonilia, upiloto safreni aparatebis gamoyenebis kanoniereba Sefasdes am konteqstSic, 

risTvisac aSS-s praqtika kvlevis saukeTeso magaliTia.  

terorizmis winaaRmdeg brZolis konteqstSi, Tu ramdenad daculia sicocxlis ufle-

ba,upiloto safreni aparatebis gamoyenebis SemTxvevaSi damokidebulia sxvadasxva faqtorze da 

aucilebelia maTi detaluri analizi. kerZod, aucilebelia, pasuxi gaeces Semdeg kiTxvebs: 

1. terorizmis winaaRmdeg brZola miiCneva Tu ara samxedro konfliqtad? konkretulad sam-

xedro konfliqtis romel saxed? 

2. teroristad miCneuli pirebi warmoadgenen Tu ara legitimur samiznes? 

3. ra sirTuleebTan aris dakavSirebuli legitimuri samiznis momwesrigebeli zogadi wese-

bis gamoyeneba terorizmTan brZolis konteqstSi? 

  

                                                           
83 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight, 29 November / 11 De-

cember, Saint Petersburg, 1868, Preamble. 
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Law, Cornell International Law Journal, №44, 2011,747. 
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ix., <http://www.icrc.org/eng/assets/files/publications/icrc-002-4171.pdf> [29.12.2013]. 
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3.1. terorizmis winaaRmdeg brZola samxedro konfliqtTan mimarTebiT 

 

Tavidanve unda aRiniSnos, rom aSS-s mier gamoyenebuli upiloto safreni aparatebis kampania 

upirobod ukanonod CaiTvleba, Tu terorizmis winaaRmdeg brZola adamianis uflebaTa paradig-

miT mowesrigdeba. rogorc zemoT ukve aRiniSna, adamianis uflebaTa samarTlis mixedviT, dauS-

vebelia samxedro operaciis erTaderTi winaswarganzraxuli mizani piris likvidacia iyos.89 

swored amitom, aSS-s oficialuri poziciaa, rom mas aqvs samxedro konfliqti al qaidasTan 

da masTan dakavSirebul pirebTan.90 

rac Seexeba samxedro konfliqtis saxes, aSS cdilobs, Tavi aaridos konfliqtis zust 

klasificirebas da afiqsirebs pozicias, rom teroristebis winaRmdeg gamoyenebul unda iqnes 

iseTive wesebi, rogoric dadgenilia saerTaSoriso samxedro konfliqtis dros kombatantebTan 

mimarTebiT.91 es pozicia xSirad gamxdara kritikis sagani da, minimum, erTi ram cxadia _ am 

konkretul SemTxvevaSi SeuZlebelia saerTaSoriso samxedro konfliqtze saubari, radgan ar 

arsebobs or saxelmwifos Soris konfliqti.92 Sesabamisad, im varaudis daSvebiT, rom arsebobs 

saTanado intensivoba da organizebuloba, SeiZleba arsebobdes mxolod arasaerTaSoriso kon-

fliqti.93 amasTan, radgan es konfliqti ar mimdinareobs aSS-s teritoriaze, is iqneba trans-

nacionaluri arasaerTaSoriso konfliqti, romelic mowesrigdeba arasaeTaSoriso konfliqtis 

dros gamosayenebeli humanitaruli samarTlis wesebiT.94 

 

3.2. teroristad miCneuli pirebis samarTlebrivi statusi 

 

kanonieria Tu ara teroristebad miCneuli pirebis winaaRmdeg upiloto safreni aparatebis 

meSveobiT sasikvdilo Zalis gamoyeneba, es damokidebulia am pirebis samarTlebriv statusze. 

Tumca, radgan terorizmi, am SemTxvevaSi, arasaerTaSoriso konfliqtis farglebSi ganixileba, 

bundovania teroristis samarTlebrivi statusi, radgan arasaerTaSoriso konfliqtebis dros 

ar arsebobs meomris statusi. es ki SeiZleba niSnavdes imas, rom arasaerTaSoriso konfliqtis 

dros yvela miCneul iqnes samoqalaqo pirad da legitimur samizned CaiTvalos is, vinc uSua-

lod miiRebs monawileobas samxedro moqmedebebSi.95 am fonze, teroristad miCneuli nebismieri 

piris mkvleloba dauSvebeli iqneba, sanam mas individualurad ar daumtkicdeba, rom uSualod 

monawileobs samxedro moqmedebebSi. Tu ra miiCneva samxedro moqmedebebSi uSualo monawileo-

bad, amaze pasuxs iZleva wiTeli jvris saerTaSoriso komitetis mier gamoqveynebuli sainter-

pretacio saxelmZRvanelo, romlis mixedviTac, samxedro dajgufebis wevroba ukve niSnavs, rom 

piri uSualod monawileobs samxedro moqmedebebSi, radgan mas aqvs mudmivi sabrZolo funq-

cia.96 am poziciis Tanaxmad, arasaerTaSoriso konfliqtis dros SeiaraRebuli dajgufebebis 

winaaRmdeg nebismier dros SeiZleba ganxorcieldes Tavdasxma.97 es pozicia gaziarebulia 

israelis uzenaesi sasamarTlos mierac, romlis gadawyvetilebiTac, al qaidas wevrebi war-
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moadgenen legitimur samiznes, radgan teroristuli dajgufebis wevrobiT maT dakarges samo-

qalaqo piris statusi.98 

aRniSnuli midgomis sawinaaRmdego azris Tanaxmad, dauSvebelia pirze Tavdasxma mxolod mi-

si statusis da ara misi qmedebis gamo.99 gaeros specialuri reportioris, filip alStonis 
mosazrebiT terorizmi namdvilad warmoadgens safrTxes, Tumca teroristuli dajgufebis we-

vroba avtomaturad ar niSnavs samxedro moqmedebebSi pirdapir monawileobas.100 igi miiCnevs, 

rom „mudmivi sabrZolo funqciis“ kategoriis Seqmna ar gamomdinareobs arsebuli konvenciebis 

teqstidan da qmnis legitimuri samiznis arasworad gansazRvris safrTxes. amasTan, wiTeli 

jvris saerTaSoriso komitetis midgoma ar iZleva pasuxs imaze, Tu ra intensivobis da sixSi-

ris unda iyos piris monawileoba dajgufebaSi, rom misi aqtivoba „mudmivad“ CaiTvalos.101 

agreTve, am midgomis erT-erT xarvezad saxeldeba bundovaneba imasTan dakavSirebiT, Tu rodis 

iwyeba da rodis mTavrdeba piris uSualo monawileoba samxedro moqmedebebSi.102 

rogorc mimoxilvidan Cans, arasaerTaSoriso konfliqtis dros SeiaraRebuli dajgufebis 

wevrebis legitimur samizned miCnevasTan dakavSirebiT erTiani pozicia ar arsebobs, Tumca, 

albaT mizanSewonilia, iseve, rogorc saerTaSoriso konfliqtis dros kombatanti, analogiis 

principis dacviT arasaerTaSoriso konfliqtSi SeiaraRebuli dajgufebis wevric CaiTvalos 

legitimur samizned. winaaRmdeg SemTxvevaSi, zedmeti tvirTi daekisreba saxelmwifos, rom Ti-

Toeuli mebrZolis winaaRmdeg mas Semdeg ganaxorcielos moqmedeba, rac individualurad dau-

dasturdeba samxedro moqmedebebSi uSualo monawileoba. ufro metic, amgvari midgoma azrs 

daukargavda urTierTgamijvnis principis arsebobas, radgan SeiaraRebuli dajgufebis wevric da 

samoqalaqo piric dacvis erTnairi standartiT isargeblebdnen. 

aqedan gamomdinare, Tu terorizmis winaaRmdeg brZola miiCneva samxedro konfliqtad, maSin 

teroristad miCneuli pirebic unda CaiTvalon legitimur samizneebad. 

 

3.3. teroristad miCneuli pirebis winaaRmdeg upiloto safreni aparatebis meSveobiT Tav-

dasxmis ganxorcielebis Tavisebureba 

 

Tu teroristad miCneuli piri warmoadgens legitimur samiznes, es imas niSnavs, rom upi-

loto safreni aparatebis gamoyeneba maT winaaRmdeg zogadad, ar iqneba ukanono da calkeul 

SemTxvevebSi igive standarti unda iqnes gamoyenebuli, rac saerTaSoriso konfliqtebis dros 

kombatantebTan mimarTebiT. terorizmTan brZolis erTaderTi Taviseburi maxasiaTebeli aris is, 

rom am SemTxvevaSi Tavdasxmebi xorcieldeba aSS-sgan Zalian Sors, sxva saxelmwifos terito-

riaze. Sesabamisad, am garemoebisa da upiloto safreni aparatis bunebis gaTvaliswinebiT, 

SeuZlebelia am meTodiT daigegmos piris dakavebis an sxvagvarad ganeitralebis operacia.103 

upiloto safreni aparatebis meSveobiT warmoebuli yvela operaciis erTaderT mizans tero-

ristebad miCneuli pirebis likvidacia warmoadgens, amitom unda gaanalizdes, yovelive es wi-

naaRmdegobaSi xom ar modis sicocxlis uflebasTan.  

rogorc wina qveTavSi iqna ganxiluli, saerTaSoriso humanitaruli samarTlis farglebSic 

ki piris legitimur samizned miCneva avtomaturad ar udris misi mkvlelobis nebarTvas. am 

konkretul SemTxvevaSi ki, pirebis teroristebad da Sesabamisad, legitimur samizned miCneva, 

swored am pirebis `mkvlelobis avtorizacias~ utoldeba. erTi SexedviT, es unda warmoad-

gendes sicocxlis TviTneburad mospobas, Tumca yuradReba unda gamaxvildes im garemoebaze, 

rom samxedro konfliqtis dros legitimuri samiznis mkvleloba mxolod maSin aris dauSve-

beli, Tu misi dakaveba, an sxvagvari ganeitraleba operaciis monawileTaTvis damatebiTi 
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safrTxis Seqmnis gareSe SesaZlebelia.104 Sesabamisad, swored am „formulis“ mixedviT unda 

Sefasdes teroristebad miCneuli pirebis winaaRmdeg upiloto safreni aparatebis gamoyenebis 

kanonierebac.   

aRsaniSnavia, rom terorizmTan omis konteqstSi aSS-s mier nebismieri iaraRis gamoyeneba 

avRaneTis, pakistanis, iemenis Tu sxva qveynis teritoriaze myofi pirebis winaaRmdeg aucileb-

lad iqneba orientebuli mxolod maT likvidaciaze, radgan fizikurad SeuZlebelia maTi daka-

vebis operaciis warmoeba. erTaderTi Teoriuli alternativa iqneboda am pirebis dasakaveblad 

saxmeleTo operaciis warmoeba, rac gamoiwvevda am saxelmwifoTa suverenitetis seriozul 

darRvevas da amasTan, potenciurad ufro met msxverpls orive mxridan.105 Sesabamisad, maSin, 

roca am saxelmwifoTa xelisufleba Tavad ver an ar iRebs saTanado zomebs al qaidas da mas-

Tan dakavSirebuli pirebis winaaRmdeg, aSS-s ar gaaCnia ukeTesi alternativa, vidre gamiznuli 

Tavdasxmebi distanceurad ganaxorcielos am pirebis winaaRmdeg.106 

Sesabamisad, SeiZleba iTqvas, rom, Tu terorizmis winaaRmdeg omi samxedro konfliqtad ga-

nixileba, maSin  sxva saxelmwifos teritoriaze, romelsac Tavad ar surs an ar SeuZlia te-

rorizmis winaaRmdeg efeqturi zomebis miReba, teroristebad miCneuli pirebis winaaRmdeg 

upiloto safreni aparatebis meSveobiT ganxorcielebuli Tavdasxma ar warmoadgens sicocxlis 

uflebis darRvevas. am SemTxvevaSi gadamwyveti mniSvnelobis mqonea terorizmTan brZolis me-

Todi da upiloto safreni aparati aris iaraRis mxolod erT-erTi saxe, romelic, Tavisi max-

asiTeblebidan gamomdinare, SeiZleba iyos yvelaze akuratuli da adekvaturi dasaxeuli miznis 

misaRwevad. 

 

daskvna 

 

SesavalSi dasaxuli miznebis Sesabamisad, naSromSi gaanalizebul iqna upiloto safreni 

aparatebis gamoyenebis kanoniereba sicocxlis uflebasTan mimarTebiT, ris Sedegadac SeiZleba 

daskvnis gakeTeba, rom upiloto safreni aparati ar aris iseTi iaraRi, romelic, Tavisi max-

asiaTeblebidan gamomdinare, ukanonos gaxdis mis gamoyenebas. naSromma warmoaCina, rom sicoc-

xlis uflebasTan mimarTebiT upiloto safreni aparatebis gamoyenebis kanoniereba damokidebu-

lia imaze, Tu ra konteqstSi da rogori meTodiT xdeba misi gamoyeneba sasikvdilo Zalad. 

Tavisi bunebidan gamomdinare, upiloto safreni aparatis meSveobiT operacia ise ver gan-

xorcieldeba, rom SesaZlebeli gaxdes piris dakaveba an mas mieces danebebis saSualeba, amitom 

misi meSveobiT ganxorcielebuli operaciebis dros samizne piris likvidacia winaswar gamiz-

nulia, rac adamianis uflebaTa samarTlis paradigmis qveS warmoadgens sicocxlis TviTnebur 

xelyofas. rac Seexeba saerTaSoriso humanitarul samarTals, rogorc am sakiTxis analizisas 

dadginda, legitimuri samiznis mkvleloba mxolod maSin aris ukanono, Tu misi dakaveba an 

sxvagvari ganeitraleba SesaZlebelia operaciis monawileTaTvis damatebiTi safrTxis Seqmnis 

gareSe. Sesabamisad, saerTaSoriso humanitaruli samarTlis paradigmis qveSac, miuxedavad imisa, 

rom arsebobs legitimuri samiznis mkvlelobis dasaSvebobis prezumfcia, gaumarTlebeliamaTi 

blanketuri mkvleloba, amitom saerTaSoriso humanitaruli samarTlis mixedviT, upiloto 

safreni aparatebis gamoyenebis kanoniereba yoveli individualuri SemTxvevis Taviseburebebis 

gaTvaliswinebiT unda Sefasdes. 

iqidan gamomdinare, rom sicocxlis uflebis dacvasTan dakavSirebiT gansxvavebul reJims 

adgens adamianis uflebaTa saerTaSoriso da saerTaSoriso humanitaruli samarTali, statiaSi 

ganxilul iqna samarTlis am ori dargis urTierTmimarTebis sakiTxi. dadadginda, rom samxedro 

konfliqtis dros orive dargi moqmedebs erToblivad, xolo koliziis dros gamoyenebul unda 

iqnes is dargi, romelic ufro konkretulia situaciis mosawesrigeblad, amitom samxedro 

konfliqtebis, gansakuTrebiT ki arasaerTaSoriso samxedro konfliqtis dros SesaZloa, upi-

ratesad gamoyenebul iqnes adamianis uflebaTa samarTliT dadgenili reJimi da am konkretul 
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SemTxvevaSi ukanono iqneba upiloto safreni aparatebis meSveobiT pirTa winaswargamiznuli 

likvidacia. 

imis gaTvaliswinebiT, rom upiloto safreni aparatebi umetesad gamoiyeneba terorizmTan 

brZolis dros, naSromSi calke Tavi daeTmo am sakiTxis analizs, ris Sedegadac SeiZleba iTq-

vas, rom terorizmis winaaRmdeg brZola kompleqsuri sakiTxia da am konteqstSi upiloto sa-

freni aparatebis gamoyenebis kanoniereba damokidebulia imaze, dakvalificirdeba Tu ara es 

brZola samxedro konfliqtad. amasTan, aSS-s magaliTze gakeTda daskvna, rom, rodesac saxelm-

wifo brZolas awarmoebs calkeuli dajgufebebis winaaRmdeg sxva saxelmwifos teritoriaze, 

romelic Tavad ar an ver uzrunvelyofs aRniSnuli dajgufebebis winaaRmdeg saWiro zomebis 

miRebas, upiloto safreni aparatebis iaraRad gamoyeneba TavisTavad ar warmoadgens sicocxlis 

uflebis darRvevas imis gamo, rom miznis misaRwevad ufro naklebad radikaluri saSualeba ar 

arsebobs. Tumca, calkeul SemTxvevebSi, upiloto safreni aparatebis gamoyenebis meTodiSesaZ-

loa ukanono iyos. 

yovelive aRniSnulis gaTvaliswinebiT, daskvnis saxiT unda iTqvas, rom upiloto safreni 

aparati, Tavisi bunebiT da maxasiaTeblebiT ar warmoadgens iseT iaraRs, romlis gamoyenebac 

aucileblad gamoiwvevs sicocxlis uflebis darRvevas. piriqiT, rogorc statiam warmoaCina, 

is iZleva SesaZleblobas, Tavdasxma ganxorcieldes uSualod gansazRvruli miznis winaaRmdeg 

da maqsimalurad gamoiricxos sxva pirTa msxverpli. Sesabamisad, sicocxlis uflebasTan mi-

marTebiT upiloto safreni aparatis gamoyeneba ukanono mxolod imis gamo SeiZleba gaxdes, 

rom calkeul SemTxvevaSi dauSvebelia letaluri Zalis gamoyeneba. 
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The Legality of the Use of Drones in the Light of the Right to Life 
 

Beka Dzamashvili 

 

In order to determine the legality of the use of drones in the light of the right to life this article ex-

plores the use of these machines as weapons both under human rights (hereinafter - HR) and interna-

tional humanitarian law (hereinafter - IHL). In addition, particular attention is paid to the use of drones 

in the context of combating terrorism. 

As the general conclusion the article emphasizes that the legality of the use of drone depends on the 

context and the method applied rather than the drone itself, mechanism of which is not illegal as such. 

As long as the peculiarities of the drone render the target impossible to surrender or to be captured, the 

deprivation of the life is premeditate and it has been observed that under the paradigm of human rights 

the use of drone will amount to arbitrary killing. Even in the light of IHL, under which it is presumed 

that the legitimate target can be killed, it was underlined that blanket killing is not allowed and the le-

gality shall be assessed case by case considering that deprivation of life is lawful only in case the opera-

tion of capture poses additional threat to the personnel.  

Taking into account that the lawfulness of the use of drones depends on the paradigm applied, the ar-

ticle analyzed the interplay of HR and IHL and led to the conclusion that during armed conflicts both of 

them are applicable and in case of the clash the one which provides more concrete regulates shall take 

precedence.  

In the context of combating terrorism it was observed that the legality of the use of drones is condi-

tional upon qualification as armed conflict. Assuming that anti-terrorism operation is considered as 

armed conflict the article observed that using drones in the transnational context is likely to be the list 

restrictive means and therefore legitimate.  

Accordingly, the research paved the way to the conclusion that the drone is not the weapon use of 

which will be automatically illegal. On the contrary, the drones should be regarded as one of the most 

accurate weapons enabling to clearly target legitimate objectives and avoid collateral damage. Therefore, 

the legality of the drones entirely depends on the methods of their use.    
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sakonstitucio sasamarTlos damoukideblobis garantiebi 

 

(SedarebiTsamarTlebrivi analizi) 

 

Tamar papaSvili 

 

Sesavali 

 

sasamarTlos (mosamarTleTa) damoukidebloba Tanamedrove demokratiuli saxelmwifos erT-

erTi umniSvnelovanesi elementia, romlis warmoSobas inglisis 1701 wlis damfuZnebel aqts 

ukavSireben. aRniSnuli aqti mefis erTpirovnuli gadawyvetilebebisgan mosamarTleTa damcav me-

qanizms warmoadgenda. dReisaTvis sasamarTlos damoukideblobis ideisaken iseTi saxelmwifoebic 

ki iswrafvian, romlebic am principis praqtikaSi gamoyenebas didad ar swyalobdnen. SeiZleba 

iTqvas, msoflioSi arsebul daweril konstituciaTa daaxloebiT ori mesamedi aRniSnul prin-

cips Taviseburi, gansxvavebuli elementebiT awesrigebs, magram misi arseboba qveynis ZiriTad ka-

nonSi udavod didi mniSvnelobis matarebelia.1 ufro metic, sasamarTloebis (mosamarTleTa) da-

moukideblobis principi ara mxolod saxelmwifoTa Sida kanonmdeblobiTaa aRiarebuli, aramed 

is mTel rig saerTaSoriso aqtebSia asaxuli, maT Sorisaa: mosamarTleTa saerTaSoriso asocia-

ciis mier 1999 wels miRebuli ,,mosamarTleTa sayovelTao qartia“, 1998 wlis evropuli qar-

tia ,,mosamarTleTa statusis Sesaxeb“ da a.S.. 

ra igulisxmeba sakonstitucio sasamarTlos damoukideblobaSi? ra warmoadgens sasamarTlos 

damoukideblobis Sefasebis kriteriumebs? mosamarTlis damoukidebloba ufro mets moiTxovs, 

vidre ganusazRvreli vadiT Tanamdebobaze daniSvna an Tundac sasamarTlos finansuri damouki-

deblobaa.2 garda imisa, rom sakonstitucio sasamarTlos damoukidebloba mniSvnelovnad damoki-

debulia misi dakompleqtebis sakiTxze, kidev arsebobs elementebi, romlebic sasamarTlosa da 

mosamarTlis damoukideblobas gansazRvraven.  

yvela demokratiul saxelmwifoSi adamianis uflebebi saTanadod unda iyos daculi, risi ga-

rantic swored damoukidebeli da miukerZoebeli sasamarTlo sistemaa. sasamarTlos damouki-

debloba ara mxolod demokratiuli saxelmwifos damaxasiaTebeli da Zalauflebis gamijvnis 

principis aucilebeli elementia, aramed mis gareSe warmoudgenelia samarTlebrivi saxelmwifos 

arseboba.3 damoukideblobisa da miukerZoeblobis gareSe sakonstitucio sasamarTlo sazogadoe-

baSi avtoritets ver moipovebs4. 

sakonstitucio sasamarTlos damoukideblobis problema aqtualuria ara mxolod saqarTve-

loSi, aramed msoflios bevr sxva qveyanaSi. sasamarTlo SeiZleba Zalian martivad moeqces po-

litikuri xelisuflebis zemoqmedebis qveS. zewolis Tavidan asacileblad saWiroa realuri 

garantiebis arseboba, raTa sakonstitucio sasamarTlom srulyofilad, miukerZoeblad da da-

moukideblad ganaxorcielos sakuTari funqciebi _ aRniSnuli ki arc ise martivad misaRwevia.  

zemoTqmulis gaTvaliswinebiT, naSromis mizania, mimoixilos sakonstitucio sasamarTlos da-

moukideblobis ZiriTadi maxasiaTeblebi, gaaanalizos sakonstitucio sasamarTlos formirebis 

wesis mniSvneloba damoukideblobasTan mimarTebiT, ganixilos sakonstitucio sasamarTlos in-

                                                           
 samarTlis magistri, saxelmwifo sakonstitucio komisiis mkvlevari, aRmosavleT evropis universitetis mowveuli 

leqtori. 
1  Law S. D., Judicial Independence, International Encyclopedia for Political Science, Paper No. 10-02-06, 2010, 1369. 
2  McNollgast , Conditions for Judicial Independence, University of San Diego, Legal Studies Research Paper Series, No. 07-43, April, 

2006, 2. 
3 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2003, 19.  
4 Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, q. aleqsiZis Targmani, k. 

kublaSvilis redaqtorobiT, Tbilisi, 2003, 87. 
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stanciuri da individualuri damoukideblobis garantiebi, Sedegad ki, sxva qveynebis praqtikisa 

da saerTaSoriso standartebis gaTvaliswinebiT, Seafasos damoukideblobis qarTuli garantiebi 

da saqarTvelos sakonstitucio sasamarTlos saqmianobis politizebis riskebi.   

 

1. sakonstitucio sasamarTlos damoukideblobis ZiriTadi maxasiaTeblebi 

1.1. sakonstitucio sasamarTlos formireba, rogorc damoukideblobis safuZveli  

1.1.1. mokled sakonstitucio sasamarTlos formirebis samarTlebriv safuZvlebze 

 

iuristTa Soris gavrcelebuli azriT, Tu mosamarTle damoukidebelia yovelgvari politi-

kuri da sxva saxis kontrolisagan, is ufro metad misdevs kanons, icavs Zalauflebis gamijvnis 

princips da xels uwyobs saqmis jerovnad gadawyvetas.5 sakonstitucio sasamarTlos damouki-

deblobis uzrunvelsayofad, upirveles yovlisa, garantirebuli unda iyos sasamarTlos dakom-

pleqtebis samarTliani da efeqturi meqanizmi, romelic gamoricxavs saxelisuflebo organoebze 

an politikaze sakonstitucio sasamarTlos damokidebulebas. 

saxelmwifoTa umravlesobaSi sakonstitucio sasamarTlos dakompleqtebis procedurebi 

gansazRvrulia ZiriTadi kanonmdeblobiT, konstituciiTa Tu konstituciuri rangis aqtebiT. 

magaliTisTvis, federaluri mosamarTleebis gamwesebasTan dakavSirebiT ZiriTad CarCoebs adgens 

aSS-s konstitucia. kandidatis wamoyenebisa da damtkicebis sakiTxi mowesrigebulia ZiriTadi 

kanonis me-2 muxliT, romelic prezidents aRWuravs uflebamosilebiT – wamoayenos, xolo se-

nats – daamtkicos (an veto daados) prezidentis mier wamoyenebuli kandidati.6  

sakonstitucio sasamarTlos formirebis sakiTxi germaniaSic ZiriTadi kanoniTaa mowesrige-

buli. konstituciiT gansazRvrulia, rom federaluri sakonstitucio sasamarTlos wevrebi Ta-

nabari raodenobiT airCevian bundesratisa da bundestagis mier.7 mosamarTleTa gamwesebis sakiT-

xebi, ZiriTadad, konstituciiT an konstituciuri rangis aqtebiT aris mowesrigebuli, Tumca, 

rogorc mkvlevarebi aRniSnaven, mosamarTleTa SerCevis realuri procesi xSirad zust Sesabami-

sobaSi ar aris kanondeblobiT gansazRvrul wesTan8. 

 

1.1.2. mosamarTleTa daniSvnaze uflebamosili organoebi 

 

mosamarTlis damoukideblobisaTvis ganmsazRvrelia is, Tu visgan iRebs igi legitimacias. 

legitimaciis maRal xarisxze msjelobas xalxis mier sakonstitucio sasamarTlos wevrTa ar-

Cevnebamde mivyavarT. Tumca saxelmwifoTa umravlesoba aRniSnul models ar iyenebs, radgan ar-

Cevnebi politikasTan asocirdeba, sakonstitucio sasamarTlo ki misgan mkveTrad unda iyos ga-

mijnuli. miuxedavad amisa, SesaZloa yvelaze swori midgoma sakonstitucio sasamarTlos maqsi-

malurad mravalferovani wyaros mier dakompleqteba iyos.9 sakonstitucio sasamarTlos Ria da 

gamWvirvale procedurebiT formirebas da profesiuli kvalifikaciis safuZvelze mosamarTleTa 

SerCevas, mosamarTleTa sayovelTao qartiac iTvaliswinebs.10 

                                                           
5 Charles G. G., The Endless Judicial Selection Debate and Its Implications for the Future of an Independent Judiciary, Indiana 

University School of Law-Bloomington, Legal Studies Research Paper Series, 2007, 1. miuTiTeT meramdene nomeria 
6  Law D., Solum B. L., Judicial Selection, Appointments Gridlock And the Nuclear Option, University of San Diego, Legal Studies 

Research Paper Series, No. 07-10, 4. 
7  Basic Law for the Federal Republic of Germany, Article 94.  
8 peri a., sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi, sakonstitucio 

sasamarTloebisaTvis mosamarTleTa SerCevis modelebi, Jurnali `sakonstitucio samarTlis mimoxilva~, №6, 2013, 

92. 
9 Grabenwarter Ch., Separation of Powers and the Independence of Constitutional Courts and Equivalent Bodies, 2nd Congress of the 

World Conference on Constitutional Justice, Rio de Janeiro, 2011, 5. 
10 ix., mosamarTleTa sayovelTao qartiis me-9 muxli.  
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saxelmwifoebSi, Cveulebriv, mosamarTleebs ramdenime uflebamosili piri an organo irCevs an 

niSnavs. zogierT qveyanaSi, sakonstitucio sasamarTlos formirebaSi xelisuflebis samive Sto 

monawileobs, zogierTSi ki _ mxolod sakanonmdeblo da aRmasrulebeli xelisufleba. aseve ar-

sebobs SemTxvevebi, rodesac sakonstitucio sasamarTlos formireba mxolod erTi organos an 

Tanamdebobis piris _ saxelmwifos meTauris an sakanonomdeblo organos mier, damoukideblad 

xdeba.11 Sveicariasa da litvaSi sakonstitucio sasamarTlos wevrebi mxolod sakanonmdeblo 

xelisuflebis mier iniSnebian. amasTan, romelime erTi Stos mier sakonstitucio sasamarTlos 

wevrebis daniSvna imas ar niSnavs, rom mosamarTleTa SerCevaSi sxva Stoebi ar monawileoben. 

magaliTad, espaneTis sakonstitucio sasamarTlos Tormetive wevrs Tanamdebobaze mefe niSnavs, 

magram kandidaturebis wardgenaSi rogorc parlamenti, aseve, mTavroba da sasamarTlo xeli-

suflebis generaluri sabWo monawileobs.12 poloneTis konstituciac sakonstitucio tribuna-

lis dakompleqtebis uflebas seims aniWebs, Tumca, tribunalis Tavmjdomaresa da Tavmjdomaris 

moadgiles respublikis prezidenti im kandidatTagan niSnavs, romlebic mas sakonstitucio tri-

bunalis mosamarTleTa saerTo krebam warudgina13. 

azerbaijanis konstituciis Tanaxmad, sakonstitucio sasamarTlos mosamarTleebs, azerbaija-

nis respublikis prezidentis wardginebis safuZvelze, azerbaijanis sakanonmdeblo organo _ 

mili-mejlisi niSnavs.14 moldovaSi sakonstitucio sasamarTlos 6 wevridan or-ors niSnavs 

parlamenti, saxelmwifos meTauri da magistraturis umaRlesi sabWo.15 italiis konstitucia ki 

sakonstitucio sasamarTlos TxuTmeti wevridan xuT-xuTi wevris daniSvnis uflebamosilebas 

respublikis prezidents, parlaments _ palatebis erTobliv sxdomaze, Cveulebriv da admini-

straciul uzenaes sasamarTloebs aniWebs. aq sakonstitucio sasamarTlos wevrebi Cveulebrivi 

da administraciuli sasamarTloebis mosamarTleTa, maT Soris, gadamdgar mosamarTleTagan, 

aseve, universitetis samarTlis profesorebis da sul mcire 20 wlis muSaobis gamocdilebis 

mqone iuristebis wridan airCevian.16 

sainteresoa, bosnia-hercegovinis magaliTi, sadac sakonstitucio sasamarTlos Semadgenlobis 

9 wevridan oTxi federaciis warmomadgenelTa palatis, xolo ori _ serbeTis respublikis 

asambleis mier SeirCeva. danarCen sam wevrs adamianis uflebaTa evropuli sasamarTlos Tavmjdo-

mare prezidiumTan konsultaciis Semdeg SearCevs.17 

sakonstitucio sasamarTlos formirebaSi monawile organoebTan dakavSirebiT saxelmwifoebs 

gansxvavebuli midgoma aqvT. sakamaToa sakiTxi, Tanabrad unda hqondes samive Stos SesaZlebloba, 

monawileoba miiRos mosamarTleTa daniSvnaSi, Tu samarTlianad SeiZleba CaiTvalos sxvagvari 

midgomac? sakonstitucio sasamarTlos arsidan gamomdinare, ZalTa balansze dayrdnobiT, Seda-

rebiT meti damoukideblobis miniWebis mizniT, ufro gamarTlebuli unda iyos sakonstitucio 

sasamarTlos dakompleqteba xelisuflebis samive Stos: sakanonmdeblo, aRmasrulebeli da sasa-

marTlo xelisuflebis mier, Tanabari raodenobiT. 

 

1.1.3. kandidatTaTvis dawesebuli profesiuli moTxovnebi 

  

sakonstitucio sasamarTlos formirebaSi didi mniSvnelobis matarebelia moTxovnebi, rom-

lebsac kanonmdebloba mosamarTleobis kandidatebisTvis adgens. gavrcelebuli praqtikis Tanax-

                                                           
11  Витрук Н. В., Конституционное провосудие, Судебное Конституционное Право и процесс, Москва, 1998, 98. 
12 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: 

kanonmdeblobis da praqtikis analizi, Tbilisi, 2008, 91-92.  
13 The Constitution of the Republic of Poland, Article 194.  
14 The Constitution of the Azerbaijan Republic, Article 130. 
15  Витрук Н. В., Конституционное провосудие, Судебное Конституционное Право и процесс, Москва, 1998, 98. 
16  The Constitution of the Italian Republic, Article 135.  
17  The Constitution of Bosnia and Herzegovina, Article VI. 
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mad, sakonstitucio sasamarTlos wevrebi, ZiriTadad, samecniero wreebidan iniSnebian.18 kandi-

datTaTvis dawesebul moTxovnebze warmodgenis Seqmna martivad SeiZleba ramdenime qveynis maga-

liTis ganxilvis safuZvelze. 

italiaSi sakonstitucio sasamarTlos wevrobis kandidatTaTvis dadgenilia 20-wliani samu-

Sao gamocdileba. SeiZleba iTqvas, rom italiis sakonstitucio sasamarTloSi sami profesiuli 

kategoriaa warmodgenili: akademiuri wreebis, sasamarTlos sistemis warmomadgenlebisa da 

iuristebis, Tumca dadgenilia mxolod ori kriteriumi: samsaxuris xangrZlivoba da xarisxi 

iurisprudenciaSi. aSS-Si, iseve, rogorc safrangeTSi, uzenaes sasamarTloSi dasaniSnad gan-

sazRvruli minimaluri standarti ar arsebobs. rac Seexeba gaerTianebul samefos, aq sakonsti-

tucio reformis Sesaxeb aqti gaerTianebuli sasamarTlos uzenaes sasamarTloSi dasaniSnad 

ramdenime moTxovnas awesebs. magaliTad, kandidati unda iyos kvalificiuri praqtikosi iuristi 

sul mcire 15 wlis ganmavlobaSi an namuSevari hqondes sasamarTlo sistemaSi maRal Tanamdebo-

baze 2 wlis ganmavlobaSi.19 kanadaSi didi mniSvneloba eniWeba ara mxolod profesiul gamoc-

dilebas, aramed kandidatis patiosnebas, pasuxismgeblobis maRal grZnobas, Rirsebasa da damsax-

urebas.20 rumineTSi sakonstitucio sasamarTlos mosamarTleobis kandidats sasamarTlo an aka-

demiuri saqmianobis aranakleb 18-wliani gamocdileba unda hqondes.21 ukrainis konstituciiT 

moTxovnilia 10-wliani,22 bulgareTSi ki 15-wliani gamocdileba.23 profesiuli moTxovnebi ar 

gvxvdeba magaliTad, marokos, latviis, somxeTis konstituciebSi. 

mosamarTleTa SerCevis procedura sakonstitucio sasamarTlos realur Semadgenlobasa da 

mosamarTleTa kvalifikaciaze mniSvnelovan zegavlenas axdens. sakonstitucio sasamarTlos da-

niSnulebidan gamomdinare, misi wevrebi aucileblad maRal moTxovnebs unda akmayofilebdnen. 

maRali unda iyos, maT Soris, is profesiuli moTxovnebi, rac kandidatebisTvisaa dawesebuli. 

 

1.2. mosamarTleTa saqmianobis damoukideblobis garantiebi 

1.2.1. instanciuri damoukidebloba 

 

sakonstitucio sasamarTlos damoukideblobis uzrunvelyofis gareSe, mis funqcionirebas 

azri daekargeba. Tu sakonstitucio sasamarTlo romelime politikuri partiis ideologiis qveS 

moeqceva, sakonstitucio sasamarTlos realur daniSnulebaze saubari SeuZlebeli iqneba. aRniS-

nuls mosamarTleTa sayovelTao qartiac exmianeba, romelic moiTxovs, rom sasamarTlo Tavisu-

fali iyos politikuri zewolisgan.24 amasTan, sakonstitucio sasamarTlosa da politikis mi-

marTebis sakiTxi safrTxiloa, radgan sakonstitucio sasamarTlo xSirad kveTs politikas, ma-

galiTad maSin, rodesac wyvets arCevnebis konstituciurobis sakiTxs an davas kompetenciis 

Taobaze saxelmwifo organoTa Soris. 

aSS-Si moqmedebs principi “Judicial Self-restraint”, romelic mosamarTles ukrZalavs, akeTos 

politika.25 gadawyvetilebis miRebisas sakonstitucio sasamarTlo ar SeiZleba politikuri mo-

tiviT moqmedebdes. politikisgan damoukidebloba gulisxmobs, erTi mxriv, sasamarTlos gadawy-

                                                           
18 nakaSiZe m., xelisuflebis ganStoebebTan prezidentis urTierTobaTa Taviseburebani mmarTvelobis naxevrad 

saprezidento sistemebSi, Tbilisi, 2010, 94. 
19 peri a., sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi, sakonstitucio 

sasamarTloebisaTvis mosamarTleTa SerCevis modelebi, Jurnali `sakonstitucio samarTlis mimoxilva~, №6, 2013, 

94. 
20 Eltis K., Gelinas f., Judicial Independence and the Politics of Depoliticization, 6. < http://ssrn.com/abstract=1366242 > [3.11.2014].  
21 The Constitutionof Romania, Article 141. 
22 The Constitution of Ukraine, Article 148.  
23 The Constitution of the Republic of Bulgaria, Art.147.  
24 ix., mosamarTleTa sayovelTao qartiis me-2 muxli. 
25 xubua g., samarTlis Teoria, Tbilisi, 2004, 106. 

http://ssrn.com/abstract=1366242
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vetilebebze politikis zemoqmedebis, meore mxriv ki, mosamarTlis mier gadawyvetilebebis po-

litikur Sexedulebebze dayrdnobiT miRebis dauSveblobas.  

sakonstitucio sasamarTlos mniSvnelobidan gamomdinare, aucilebelia, mis saqmianobaSi xeli-

suflebis sxva Stoebi ar ereodnen. amasTan, ar SeiZleba damoukidebloba kanonmdeblobiT mxo-

lod formalurad iyos gawerili. aucilebelia, sazogadoebis wevrebisTvis, romelTa upirvelesi 

damcvelic swored sakonstitucio sasamarTloa, es damoukidebloba SesamCnevi iyos. 

evropis sabWos ministrTa komitetis rekomendacia ,,wevri saxelmwifoebisaTvis mosamarTleTa 

damoukideblobis, efeqturobisa da rolis Sesaxeb“ moiTxovs, rom sakanonmdeblo da aRmasrule-

beli xelisuflebisagan uzrunvelyofil iqnes sasamarTlos damoukidebloba da iseTi nabijebis 

Tavidan arideba, romlebmac SeiZleba mis damoukideblobas safrTxe Seuqmnas.26 

aqve unda aRiniSnos xelisuflebis sxva organoebis mier sakonstitucio sasamarTlos gadawy-

vetilebis Secvlis SesaZleblobis dauSveblobac. sakonstitucio sasamarTlos gadawyvetileba 

nebismieri organosa Tu Tanamdebobis pirisaTvis savaldebulo unda iyos. yovelgvari zemdgomi 

organos arseboba, romelsac SeeZleba misi gadawyvetilebis Secvla, sakonstitucio sasamarTlos 

arss Selaxavs.27 

 

1.2.2. piradi damoukidebloba 

 

instanciur doneze sasamarTlos damoukidebloba sakonstitucio sasamarTlos damoukideblo-

bas ver uzrunvelyofs, Tu daculi ar iqneba mosamarTlis individualuri damoukidebloba. sa-

konstitucio sasamarTlo sakuTar uflebamosilebas mosamarTleTa meSveobiT axorcielebs, 

romlebic uSualod ganixilaven da wyveten saqmeebs. aqedan gamomdinare, misi piradi damouki-

deblobis uzrunvelyofa aucilebelia. 

piradi damoukideblobis uzrunvelyofasTan dakavSirebiT mniSvnelovania sakonstitucio sasa-

marTlos wevris imuniteti, romelic samosamarTlo saqmianobis ganmaxorcielebel mosamarTles 

TviTneburad sisxlissamarTlebriv pasuxisgebaSi micemisgan icavs.28 gaeros sasamarTlos damou-

kideblobis ZiriTadi principebis me-16 muxlSi ki aRniSnulia, rom sakonstitucio sasamarTlos 

wevri daculi unda iyos mis winaaRmdeg Setanili samoqalaqo sarCelebisganac.29 

mosamarTle damoukidebelia rogorc saxelmwifo organoTa miTiTebebisa da rekomendaciebisa-

gan, aseve, misi kolegebis zegavlenisganac. mas unda hqondes sakuTari gansxvavebuli Sexedulebis 

gadmocemis ufleba, Tumca ise, rom amiT Tavisi kolega mosamarTle ar daakninos da gaakriti-

kos.  

saerTo samarTlis qveynebis sasamarTloebSi gavrcelebulia mosamarTleTa mier gansxvavebuli 

da Tanmxvedri azrebis gadmocema. aRniSnuli elementi kidev ufro amyarebs mosamarTlis damou-

kidelobas, misi individualurobis moTxovnebs. mosamarTleebs Soris gansxvavebuli azris arse-

boba gadawyvetilebis miRebis procesSi ufro zrdis sasamarTlos prestiJs da process ufro 

gamWvirvales xdis, rac sakonstitucio sasamarTlos met legitimurobas aniWebs.30 

mosamarTlis damoukideblobisaTvis ganmsazRvrelia saTanado socialuri garantiebiT uzrun-

velyofac. sakonstitucio sasamarTlos wevri aucileblad saTanadod dafasebuli unda iyos, 

unda hqondes garkveuli socialuri SeRavaTebi, rom Rirseuli cxovrebis SeuZleblobam xeli 

                                                           
26 evropis sabWos ministrTa komitetis rekomendacia `wevri saxelmwifoebisaTvis mosamarTleTa damoukideblobis, 

efeqturobisa da rolis Sesaxeb“, R(94)12, 1994, 1-li principi, me-2 muxlis `b~ qvepunqti.  
27  Grabenwarter Ch., Separation of Powers and the Independence of Constitutional Courts and Equivalent Bodies, 2nd Congress of the 

World Conference on Constitutional Justice, Rio de Janeiro, 2011, 5. 
28 Витрук Н. В., Конституционное провосудие, Судебное Конституционное Право и процесс, Москва, 1998, 139. 
29 ix., gaeros sasamarTlos damoukideblobis ZiriTadi principebis, 1985, me-16 muxli. 
30 peri a., sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi, sakonstitucio 

sasamarTloebisaTvis mosamarTleTa SerCevis modelebi, Jurnali `sakonstitucio samarTlis mimoxilva~, №6, 2013, 

104-105. 
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ar SeuSalos mis mier sakonstitucio sasamarTlos wevrisTvis dakisrebuli movaleobis jerov-

nad Sesrulebasa da damoukideblobas.31 

 

1.2.3. uflebamosilebis vada 

 

mosamarTleTa Tanamdebobaze yofnis vadas xSirad ganixilaven rogorc sakonstitucio sasa-

marTlos damoukideblobis erT-erT mniSvnelovan garantias. saxelmwifoebSi mosamarTleTa uf-

lebamosilebis sxvadasxva vadaa dadgenili. zogierT SemTxvevaSi, sakonstitucio sasamarTlos 

mosamarTleebi Tanamdebobaze gansazRvruli vadiT iniSnebian: espaneTSi, italiaSi, ukrainaSi _ 9 

wliT, ruseTSi _ 12 wliT, latviaSi _ 10 wliT, portugaliasa da marokoSi _ 6 wliT. cal-

keul SemTxvevebSi, magaliTad, avstriasa da braziliaSi sakonstitucio sasamarTlos wevrebi 

Tanamdebobaze gamwesdebian ganusazRvreli vadiT, Tumca avstriis magaliTze uvadobis zeda 

zRvari 70 welia.32 

sainteresoa aSS-s konstitucia, romlis Tanaxmad, uzenaesi da qvemdgomi sasamarTloebis mo-

samarTleebis uflebamosilebis vada damokidebulia maT saqcielze.33 aSS-s uzenaesi sasamarTlo 

misi Seqmnis dRidan ,,samudamod daniSnuli“ mosamarTleebisgan Sedgeba, rac imas gulisxmobs, 

rom sasamarTlos wevri mxolod gadadgomis, sapensio asakis miRwevis an sikvdilis SemTxvevaSi 

tovebs sasamarTlos.34 

Tanamdebobaze uvado gamwesebasTan dakavSirebiT, Sexedulebebi gansxvavebulia. erTi mxriv, mo-

samarTleTa uvadod daniSvna ufro metad uzrunvelyofs maT damoukideblobas, naklebad iqneba 

ganmwesebeli organos an Tanamdebobis pirisadmi ,,angariSvaldebulebis“ problemac. mosamarTle 

ar SeizRudeba imaze fiqriT, rom garkveuli vadis gasvlis Semdeg igi mosamarTleobas daasru-

lebs, Tavs ufro metad Tavisuflad igrZnobs da mxolod kanonze iqneba damokidebuli. meore 

mxriv ki mosamarTleTa uvadod daniSvniT SeiZleba axalgazrda iuristebis ufleba Seilaxos, 

radgan mosamarTleTa korpusis ganaxleba garTuldeba. 

 

2. saqarTvelos sakonstitucio sasamarTlos damoukideblobis garantiebi 

 

upriani iqneba, Tu saqarTvelos sakonstitucio sasamarTlos damoukideblobis garantiebis 

Sefasebas sasamarTlos dakompleqtebis ganxilviT daviwyebT.  

saqarTveloSi sakonstitucio sasamarTlos formirebis ucnauri wesia damkvidrebuli. 

,,saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ organuli kanonis me-5 muxliT gansazRvru-

lia, rom saqarTvelos sakonstitucio sasamarTlos SemadgenlobaSi Sedis 9 mosamarTle: 3 

wevrs erTpirovnulad niSnavs saqarTvelos prezidenti, sam wevrs siiTi Semadgenlobis naxevarze 

metiT parlamenti irCevs, xolo sam wevrs _ uzenaesi sasamarTlo.35 sakonstitucio sasamar-

Tlos formirebis amgvari modeli saprezidento respublikis pirobebSi mosamarTleTa Tanamde-

bobaze gamwesebis procesSi xelisuflebis samive Stos CarTvas iTvaliswinebs.36 miuxedavad im-

isa, rom 2004 wels saqarTvelos mmarTvelobis forma Seicvala, es norma ucvleli darCa. sa-

prezidento mmarTvelobaSi prezidenti gvevlineba, rogorc aRmasrulebeli xelisuflebis me-

                                                           
31 ix., evropuli qartia mosamarTleTa statusis Sesaxeb, DAJ/DOC (98)23, 1998, me-6 punqti. 
32 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: 

kanonmdeblobis da praqtikis analizi, Tbilisi, 2008, 103. 
33 ix., The United States Constitution, Article 3, Section 1.  
34 peri a., sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi, sakonstitucio sasamarTloebisaTvis 

mosamarTleTa SerCevis modelebi, Jurnali `sakonstitucio samarTlis mimoxilva~, №6, 2013, 97. 
35 ix., `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis me-5-me-8 muxlebi.  
36 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: 

kanonmdeblobis da praqtikis analizi, Tbilisi, 2008, 91. 



Tanamedrove samarTlis mimoxilva, #1(2), 2014 

74 

Tauri da mis mier sakonstitucio sasamarTlos dakompleqtebaSi monawileoba aRmasrulebeli 

xelisuflebis monawileobad aRiqmeboda. cvlilebebis Semdeg, gaugebari gaxda, ratom darCa pre-

zidents es uflebamosileba maSin, roca is ukve aRmasrulebeli xelisuflebis oficialur me-

Taurad aRar ganixileboda. 

sakonstitucio sasamarTlos formirebis wesi 2010 wels ganxorcielebuli sakonstitucio 

reformis Sedegadac ar Secvlila. mmarTvelobis forma ufro meti niSniT emsgavseba saparla-

mentos, Tumca aRmasrulebeli xelisufleba sakonstitucio sasamarTlos dakompleqtebaSi isev 

ar monawileobs.37 

sxvadasxva saxelmwifoSi sakonstitucio sasamarTlos dakompleqteba erTpirovnulad – pre-

zidentis an parlamentis mierac xdeba, Tumca, Tu sasurvelia sakonstitucio sasamarTlos for-

mireba mravalferovani wyaros mier da masSi xelisuflebis ori Sto erTveba saxelmwifos me-

TaurTan erTad, am procesidan mesame Stos gamoTiSvas, logikuri safuZveli mainc unda hqondes. 

gaugebaria, ratom unda hqondes prezidents ufleba, sakanonmdeblo da sasamarTlo xelisufle-

basTan erTad monawileoba miiRos sakonstitucio sasamarTlos dakompleqtebaSi, aRmasrulebeli 

xelisufleba ki am procesSi saerTod ar erTvebodes. 2010 wlis sakonstitucio reformis erT-

erTi mizani prezidentis uflebamosilebebis Semcireba iyo. miuxedavad imisa, rom mmarTvelobis 

formam naxevrad-saparlamento mmarTvelobis saxe miiRo garkveuli TaviseburebebiT, xolo pre-

zidents sakmaod farTo uflebamosilebebi darCa, mizanSewonili iqneboda, sakonstitucio sasa-

marTlos formirebis procesSi prezidentis CarTva mxolod mTavrobisaTvis rekomendaciis mice-

miT Semofargluliyo. 

mniSvnelovania saqarTvelos sakonstitucio sasamarTlos Tavmjdomaris arCevis sakiTxic. 

praqtika sakonstitucio sasamarTlos Tavmjdomaris arCevis (daniSvnis) or ZiriTad models ic-

nobs: Tavmjdomaris arCevas sakonstitucio sasamarTlos wevrTagan da mis arCevas (daniSvnas) 

,,garedan“. iuridiul literaturaSi sakonstitucio sasamarTlos Tavmjdomaris garedan daniSvna 

uaryofiTad aris Sefasebuli, radgan es misTvis gansakuTrebuli statusis miniWebad aRiqmeba, 

ramac, SesaZloa gavlena moaxdinos sakonstitucio sasamarTlos wevrebze.38 

saqarTveloSi sakonstitucio sasamarTlos Tavmjdomares irCevs Tavad sakonstitucio sasa-

marTlos Semadgenloba, Tumca kandidatis wardgenis wesi sakmaod Taviseburia. kerZod, Tavmjdo-

maris kandidatura sasamarTlos waredgineba saqarTvelos prezidentis, parlamentis Tavmjdoma-

risa da uzenaesi sasamarTlos Tavmjdomaris SeTanxmebuli winadadebiT.39 amasTan, gaugebaria, ra 

xdeba maSin, Tu prezidenti, parlamenti da uzenaesi sasamarTlos Tavmjdomare ver SeTanxmdebian 

Tavmjdomaris sasurvel kandidaturaze.  

imisaTvis, rom sasamarTlo maqsimalurad daSorebuli iyos politikur intrigebs, umjobesi 

iqneboda sakonstitucio sasamarTlos Tavmjdomaris kandidatura Tavad sakonstitucio sasamar-

Tlos wevrebs waredginaT, rac ufro metad aamaRlebda sakonstitucio sasamarTlos avtori-

tetsa da misi damoukideblobis xarisxs. 

sainteresoa saqarTvelos sakonstitucio sasamarTlos wevris uflebamosilebis vadis sakiT-

xic. ,,saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ organuli kanonis me-8 muxli mosamar-

Tlis uflebamosilebis vadad 10 wels gansazRvravs. sakonstitucio sasamarTlos wevris Tanam-

debobaze xelmeored gamweseba ar xdeba. aseTi iyo midgoma sakonstitucio sasamarTlos 

Tavmjdomaris mimarTac, romelic 5 wlis vadiT airCeoda, Tumca, 2010 wlis sakonstitucio re-

formis Sedegad, Tavmjdomaris meore vadiT arCevis SezRudva gauqmda. aRniSnulma SesaZloa da-

moukideblobasa da miukerZoeblobaze cudad imoqmedos, radgan meore vadiT arCeva Tavmjdoma-

                                                           
37 iqve, 92. 
38 iqve, 95. 
39 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis me-10 muxli. 
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reze manipulirebis SesaZleblobas iZleva, rac sakonstitucio sasamarTlos damoukideblobas 

safrTxes Seuqmnis.40 

qveynis ZiriTadi kanoni adgens, rom saqarTvelos sakonstitucio sasamarTlos wevri xel-

Seuxebelia. mosamarTlis materialuri garantiebi konstituciaSi araa naxsenebi, Tumca, organul 

kanonSi es sakiTxebi detaluradaa mowesrigebuli. magaliTad, organuli kanoniT gansazRvrulia, 

rom saWiroa sakonstitucio sasamarTlos im odenobiT dafinanseba, rac uzrunvelyofs misi 

funqciebis Sesrulebasa da damoukideblobas.41 mniSvnelovania amave normaSi Cadebuli daTqmac: 

sakonstitucio sasamarTlosTvis dafinansebis Semcireba mxolod misi TanxmobiTaa dasaSvebi.  

zemoaRniSnulis garda, mosamarTleTa socialuri garantiebi mowesrigebulia ,,saqarTvelos 

sakonstitucio sasamarTlos wevrTa socialuri dacvis garantiebis Sesaxeb“ kanoniT, rac xazs 

usvams saxelmwifos survils, sasamarTlos wevrebs Rirseuli cxovrebis pirobebi Seuqmnas. 

 

daskvna 

 

naSromSi ganxilul iqna sakonstitucio sasamarTlos damoukideblobis ZiriTadi maxasiaTeb-

lebi, mosamarTleTa Tanamdebobaze gamwesebis mimarT arsebuli sxvadasxva midgoma da sasamar-

Tlos formirebis wesis mimarTeba sakonstitucio sasamarTlos damoukideblobasTan, gaazrebul 

iqna instanciuri da individualuri damoukideblobis elementebi, sabolood ki sxvadasxva qvey-

nis praqtikisa da saerTaSoriso standartebis mimoxilvis safuZvelze Sefasda saqarTvelos sa-

konstitucio sasamarTlos damoukideblobis garantiebi, kritikulad iqna gaanalizebuli sasa-

marTlos damoukideblobasTan dakavSirebuli sakiTxebi.  

Sedegad, SeiZleba iTqvas, rom saqarTvelos kanonmdeblobiT gaTvaliswinebulia sakonstitu-

cio sasamarTlos da misi wevrebis damoukideblobis garantiebi, Tumca arsebobs garkveuli xar-

vezebi sasamarTlos formirebasa da uflebamosilebis vadasTan dakavSirebiT. gaanalizebas da 

cvlilebas saWiroebs rogorc sakonstitucio sasamarTlos dakompleqtebis, aseve, Tavmjdomaris 

xelmeored arCevis wesi, radgan orive maTgani pirdapir ukavSirdeba mosamarTlis damoukideblo-

basa da miukerZoeblobas.  

kanonmdeblobis srulyofis saWiroebasTan erTad, unda aRiniSnos, rom sakonstitucio sasamar-

Tlos damoukidebloba uzrunvelyofili iqneba, xolo misi saqmianobis politizeba gamoiricxeba, 

Tu xelisuflebis Stoebsa da sakonstitucio sasamarTlos urTierTobas safuZvlad demokrati-

uli saxelmwifos mSeneblobis namdvili interesi daedeba. winaaRmdeg SemTxvevaSi, saukeTeso sa-

kanonmdeblo mowesrigebac ki SeiZleba realurad gamousadegari gaxdes. 

                                                           
40 ix., gegenava d., sakonstitucio marTlmsajuleba saqarTveloSi: samarTalwarmoebis ZiriTadi sistemuri problemebi, 

Tbilisi, 2012, 61.  
41 ix., `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis me-3 muxli. 
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Guarantees of Independence of Constitutional Court 

 

Tamar Papashvili

 

 

A problem of independency of Constitutional Court is very problematic issue not only in Georgia, 

but in many other countries of the world as well. Judiciary system is often considered to be under the 

threat of influence by political authorities. Thus, the relationship between Constitutional Court and 

politics is very sensitive. Constitutional Court often overlaps politics, for example, when making de-

cision about the constitutionality of the Election or examining dispute about competences between 

state bodies. In order to avoid political influence while examining its jurisdiction, the Constitutional 

Court should have valid guarantees.   

The paper discusses the key features of independency of the Constitutional Court of Georgia, 

makes a comparative analysis on judicial selection procedures while taking into account the interna-

tional standards, as well as evaluates the guarantees of impartiality of the Georgian Constitutional 

Court. 

The first issue to be discussed is the formation of the Constitutional Court of Georgia. Three 

members of the Court are still appointed by the President of Georgia.  In the conditions of diminish-

ing the President’s authority, the reason of maintenance this power is incomprehensible.  

The election process of the Chairman of the Constitutional Court and its term of office is also rea-

sonably distinctive. A Candidate of Chairman is nominated by co-agreed proposal of the President of 

Georgia, the Chairman of the Parliament of Georgia and the Chairman of the Supreme Court of 

Georgia. However, the organic law is quiet about the occasion when the agreement between those 

three officials (The President of Georgia, The Chairman of the Parliament of Georgia and the Chair-

man of the Supreme Court of Georgia) is not reached regarding the desirable candidate. As for the 

solution of this problem, nomination of the candidate by the members of the Constitutional Court 

might avoid any political inconvenience. Furthermore, nomination by the Court members should 

raise the standing of Constitutional Court and the level of its independency.   

In 2010, there was cancelled the limitation according to which the Chairman of the Constitutional 

Court of Georgia could be elected for only one term. However, allowing the election of the same 

person for the second term as a Chairman might cause the possibility of manipulating with the com-

petences, which might damage the impartiality of the Constitutional Court.  

The paper emphases on the existing guarantees of independency of the Constitutional Court of 

Georgia and its members according Georgian legislation. However, the paper also points out all the 

gaps of the Georgian legislation regarding the formation and the term of authority of the Constitu-

tional Court of Georgia. The rules of formation of the  Constitutional Court and reelection of its 

                                                           

 Master of Law, Researcher at State Constitutional Commission, Visiting Lecturer at East European University. 
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Chairman needs to be analyzed and amended, as both are directly related to the independency and 

impartiality of judges. Hence, on the way of advancing legislation, it should be aimed on the devel-

opment of the democracy; otherwise, even the best regulation may become futile and worthless.     
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gansxvavebuli da Tanmxvedri azris uflebis arsi da  

mis formirebasTan dakavSirebuli problemebi saqarTvelos 

sakonstitucio sasamarTlos praqtikaSi 

 

paata javaxiSvili 

 

`gansxvavebuli azris ufleba _ mosamarTlis reputaciis dacvaa, Zlieri profesiona-

luri stimuli, fsiqologiuri garantia, romelic piradi Tavisuflebisa da damoukideb-

lobis, sakuTari gadawyvetilebis Rirebulebisa da sakuTar arCevanze pasuxismgeblobis 

SegrZnebas iZleva.~1 

 

Sesavali 

 

samarTlebriv literaturaSi XX saukune sakonstitucio kontrolis epoqad aris miCneuli2. 

epoqis suliskveTeba saqarTveloSic iqna gaziarebuli da 1995 wlis konstituciis miRebiT, 

cnobili konstitucionalistis _ hans kelzenis konstituciis samarTlebrivi dacvis ideaze 

dayrdnobiT, safuZveli Caeyara sakonstitucio sasamarTlos, rogorc sakonstitucio kontro-

lis ganmaxorcielebel organos. 

Tavis droze qarTulma samarTalma romanul-germanuli samarTlis recefcia ganicada. samar-

Tlis recefciis procesi dResac grZeldeba3. gansaxilveli instituti swored am procesis 

Tanamedrove magaliTia. `dialogi sakonstitucio sasamarTloebsa da sakonstitucio kontro-

lis ganmaxorcielebel marTlmsajulebis organoebs Soris bunebrivi procesia~4. TiToeul sax-

elmwifoSi sakonstitucio kontrolis sistemas gansazRvravs samarTlebrivi tradicia, Tumca 

samarTlis calkeuli institutebis daxvewa da sxva saxelmwifoebSi arsebuli praqtikis ga-

ziareba mudmivad mimdinareobs. 

saqarTvelo, marTalia, germanuli samarTlis ojaxs miekuTvneba, sadac sakonstitucio kon-

trolis e.w. `evropuli~ modelia gavrcelebuli, magram sakonstitucio sasamarTlos wevris 

gansxvavebuli da Tanmxvedri azris ufleba ar warmoadgens evropuli samarTlis sistemisaTvis 

damaxasiaTebel instituts. igi amerikis SeerTebul StatebSi Camoyalibda, mogvianebiT ki evro-

pul saxelmwifoTa umravlesobaSic moikida fexi. 

miiCneva, rom sakonstitucio sasamarTlos wevris mier gansxvavebuli an Tanmxvedri azris 

gamoxatva mosamarTlis maRali statusis xazgasmas niSnavs, mecnierTa umravlesobis mier is 

Sefasebulia rogorc demokratiuli instituti, romelic emsaxureba sakonstitucio sasamar-

Tlos mier gadawyvetilebis samarTlebriv srulyofas, sasamarTlos sajaroobis uzrunvelyo-

fas, rac xels uwyobs gadawyvetilebis mravalaspeqtian aRqmas da dadebiTad aisaxeba sakonsti-

tucio sasamarTlos avtoritetze. gansxvavebuli da Tanmxvedri azris ufleba sakonstitucio 

sasamarTlos wevris damoukideblobis erT-erTi mniSvnelovani samarTlebrivi garantiaa. 

saqarTvelos sakonstitucio sasamarTlos wevris aRWurva gansxvavebuli da Tanmxvedri 

azris uflebiT kanonmdeblis gabedul nabijad SeiZleba Sefasdes, radgan msoflios mraval 

                                                           
 samarTlis magistri, doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis sakonstitucio samarTlis 

mimarTulebis xelmZRvaneli, aRmosavleT evropis universitetisa da ivane javaxiSvilis saxelobis Tbilisis saxelm-

wifo universitetis iuridiuli fakultetebis mowveuli leqtori. 
1 safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-erTi 

garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, №4, 2011, 134. 
2 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: kanonmdeblo-

bis da praqtikis analizi, Tbilisi, 2008, 14. 
3 lobJaniZe d., saqarTvelos politikuri da samarTlebrivi sistemis modernizacia, Tbilisi, 2008, 10. 
4 mo d., ucxo qveynebis sasamarTlo praqtikis gamoyeneba da dialogi sakonstitucio sasamarTloebs Soris, Jurn. 

`sakonstitucio samarTlos mimoxilva~, #2, 2010, 3. 
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demokratiul saxelmwifoSi, sadac sakonstitucio kontrolis meqanizmi kargadaa ganviTarebu-

li, am instituts jer kidev gansakuTrebuli sifrTxiliT ekidebian da `avtoritetis uzrun-

velyofisa da marTlmsajulebis miukerZoeblobis~ interesebidan gamomdinare, mosamarTlis mier 

sakuTari gansxvavebuli azris gamoqveynebisa da gavrcelebis uflebis ganxorcielebisas gark-

veuli sazRvrebis dadgenis mizanSewonilobaze mianiSneben5.  

winamdebare statiis mTavar mizans warmoadgens sakonstitucio sasamarTlos wevris mier 

gansxvavebuli da Tanmxvedri azris uflebis arsis da saqarTveloSi misi sakanonmdeblo regla-

mentaciis ganxilva, agreTve, saqarTvelos sakonstitucio sasamarTlos praqtikis analizi da 

institutis daxvewisa da srulyofis, agreTve, arsebuli xarvezebis gamosworebis mizniT, Sex-

edulebebisa da mosazrebebis warmodgena. 

 

1. sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azris uflebis arsi 

1.1. gansxvavebuli da Tanmxvedri azris uflebis cneba da misi mniSvneloba 

 

sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azris instituti amerikis 

SeerTebul StatebSi Camoyalibda da ideologiuri winaaRmdegobebis miuxedavad6, swrafad damk-

vidrda saerTo samarTlis sistemis qveynebSi: didi britaneTis TanamegobrobaSi, centralur da 

samxreT amerikaSi, skandinaviasa da iaponiaSi. droTa ganmavlobaSi, mravalidabrkolebis gada-

laxvis Semdeg `evropis calkeuli qveynebis sakonstitucio sasamarTloebi dascildnen gadawy-

vetilebis miRebis im formas, romelic avstriuli modelisTvis aris damaxasiaTebeli~7. isini 

nawilobriv miuaxlovdnen `amerikuli tipis~ gadawyvetilebas, Tumca saxelmwifoTa nawilma ar 

gaiziara es midgoma da sakonstitucio kontrolis Zveli modelis erTguli darCa8. 

sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azris ufleba gulisxmobs 

saqmis ganxilvaSi monawile sakonstitucio sasamarTlos wevris mier gadawyvetilebaze sakuTa-

ri samarTlebrivi poziciis werilobiTi formiT gadmocemas, romelic gansxvavdeba saqmeze mi-

Rebuli saboloo gadawyvetilebisgan. es sakonstitucio sasamarTlos wevris erT-erTi ZiriTa-

di ufleba da samarTlebrivi dacvis garantiaa. mosamarTle Tavad iRebs gadawyvetilebas ro-

gorc gansxvavebuli azris Camoyalibebis, ise am azris gamoqveynebisa da sajarod gavrcelebis 

Sesaxeb. amasTan, gansxvavebuli da Tanmxvedri azris ufleba moicavs imis SesaZleblobasac, rom 

gansxvavebuli azris mqone mosamarTlem igi sajarod ar gamoxatos.9 

miuxedavad amisa, gansxvavebuli da Tanmxvedri azri ar SeiZleba absolutur uflebad war-

movidginoT, vinaidan igi garkveul samarTlebriv CarCoebSia moqceuli. sakonstitucio sasamar-

Tlos wevris gansxvavebuli da Tanmxvedri azri, rogorc mosamarTlis damoukideblobis garan-

ti da azris gamoxatvis Tavisuflebis realizacia, SezRudulia saTaTbiro oTaxis saidumloe-

bis moTxovniT _ ar gasces mosamarTlem kolegebs Soris saqmeze arsebuli diskusiis Sinaarsi 

                                                           
5 safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-erTi 

garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, №4, 2011, 135. 
6 amerikis SeerTebuli Statebis uzenaesi sasamarTlos mosamarTle j.marSali gansakuTrebul mniSvnelobas aniWebda 

sasamarTlos erTsulovnebis ideas, rom, rogorc misi kolega v. jonsoni ambobda, is aramxolod uerTdeboda gadawy-

vetilebaSi misi poziciis sawinaaRmdego azris mqone umravlesobas, aramed zogjer sakuTari saxeliT acxadebda maT 

azrs. ix., Гаджиев Г., Публикация особого мнения судьи, или история нормы, которая является камертоном судебной 

реформи в России, Москва, 2008, ix., <http://www.medialaw.ru/publications/zip/136/5.htm.> [15.02.2014].  
7 mavCiCi a. m., gansxvavebuli da Tanmxvedri mosazrebebis (damoukidebeli mosazrebebis) mniSvneloba sakonstitucio 

da sasamarTlo meTvalyureobis ganviTarebisTvis sloveniis sasamarTlo praqtikis magaliTze, Jurn. `sakonstitucio 

samarTlis mimoxilva~, №4, 2011, 108. 
8 avstria, safrangeTi, italia, belgia, irlandia _ es saxelmwifoebi aRiareben gansxvavebuli da Tanmxvedri azris 

instituts, Tumca Tavs ikaveben gansxvavebuli azris gamoqveynebisagan, saidumlod inaxaven kenWisyris Sedegebs da 

masSi monawile mosamarTleTa vinaobas. 
9 ix., Epstein L., Landes W. M., Posner R. A., Why (and when) Judges Dissent, a Theoretical and Empirical Analysis, Journal of 

Legal Analysis, №3(1), 2011, 101. 

http://www.medialaw.ru/publications/zip/136/5.htm.%20%5b15
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da sakuTari pozicia saqmesTan dakavSirebiT sajarod ar gamoxatos, rogorc saqmis ganxil-

vamde, ise saqmis ganxilvis Semdeg. 

`gansxvavebuli azris instituti konstituciis tradiciuli interpretaciis farglebis ga-

farToebis saSualebasac warmoadgens~10, romelic uzrunvelyofs imis naTlad warmoCenas, rac 

adre ar Canda, riTac xdeba imis demonstrireba, rom sasamarTlom sadavo sakiTxebisa da eWve-

bis mTeli speqtri gaiTvaliswina da Seafasa11. amave dros, is sakonstitucio kontrolis erT-

erTi mTavari miznis miRwevas emsaxureba: `sakonstitucio kontrolis erT-erTi mTavari amocana 

_ es aris sxvadasxva samarTlebrivi aqtis konstituciasTan Sesabamisobis Semowmeba da darRve-

vis gamovlenis SemTxvevaSi saTanado zomebis gatareba maTi konstituciasTan SesabamisobaSi 

moyvanis mizniT~12. 

sasamarTlos gadawyvetileba gamoaqvs ganxilvis Semdeg, im samarTlebrivi normebis safuZ-

velze, romlebic man unda gamoiyenos,Aaseve, mis xelT arsebuli saqmis masalebze dayrdnobiT, 

romelic mosamarTleebs SeTanxmebamde an kompromisamde miiyvans. `kritikuli azris gamoxatva 

SesaZlebelia sajarod, pirad saubrebSi da kanoniT dadgenili proceduris Sesabamisad. gansxva-

vebuli azri ki kritikis erT-erTi saxea, romelic warmoadgens sasamarTlos gadawyvetilebis 

pativiscemaze dafuZnebul kritikas, romelsac kanonis ZaliT aqvs miniWebuli legitimacia~13. 

sakonstitucio samarTalwarmoebaSi gansxvavebuli azris institutis arseboba sakonstitu-

cio sasamarTlos, rogorc umaRlesi saxelmwifo organos mTlianad, ise misi TiToeuli wevris 

`damoukideblobis principis realizacias warmoadgens~14. `gansxvavebuli azri aris sakonsti-

tucio sasamarTlos mosamarTleTa damoukideblobis, Tavisuflebisa da pasuxismgeblobis ga-

ranti~15. `mosamarTle, rogorc subieqti, azris gamoxatvis TavisuflebaSi vlindeba~16, Tumca 

gansxvavebuli azris uflebis gamoyeneba mosamarTles did pasuxismgeblobas akisrebs, radgan 

`sakmaod rTuli saqmea, moerio eWvebs, roca umciresobaSi aRmoCndebi umaRlesi kvalifikaciis 

mqone kolegebs Soris, rodesac gadawyvetilebis fasi aSkarad maRalia, rodesac SeuZlebelia 

Sida kompromisi, xolo rwmena sasamarTlos SecdomaSi maqsimaluria, radganac saqme iseT prin-

cipebsa da Rirebulebebs exeba, romlebic aqtiur verbalur mxardaWeras moiTxoven~17. 

da bolos, sakontitucio sasamarTlos wevrebs Soris gansxvavebuli azris arseboba bunebri-

vi movlenaa. aRniSnulis Taobaze profesori Svarci miuTiTebs: `cota Tu daijerebs, rom yve-

lagadawyvetileba erTxmadaa miRebuli, gansakuTrebiT maSin, Tu cnobilia, rom dauSvebelia 

uTanxmoebis gaxmaureba. am viTom sargeblis sapirispirod arsebobs gansxvavebuli azris gamoq-

veynebiT miRebuli Zalian realuri sargebeli. umravlesobisazris sisustis gamomzeurebiT, igi 

aiZulebs umravlesobis mosamarTleebs, dafiqrdnen TavianT poziciaze, raTa sakuTari Sexedu-

lebisamebr saukeTeso gadawyvetileba miiRon (...) mxolod sawinaaRmdego argumentebis dapiris-

                                                           
10 safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-erTi 

garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, №4, 2011, 134. 
11 nakaSiZe m., sakonstitucio sasamarTlos mosamarTlis gansxvavebuli azri da misi mniSvneloba, Jurn. 

`marTlmsajuleba da kanoni~, #2, 2009, 78. 
12 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: kanonmdeblo-

bis da praqtikis analizi, Tbilisi, 2008, 20. 
13 Jurcena L., Criticism of the Judiciary versus Authority and Independence of the Judiciary, 5th Conference of Secretaries General of 

Constitutional Courts or Courts with Equivalent Jurisdiction, Armenia, 2012, 5. ix., <http://www.venice.coe.int/docs/2012/CDL-

JU(2012)007-e.pdf>[15.02.2014]. 
14 Басангов Д. А., Юридическая природа особого мнения судьи Конституционного Суда Российской Федерации, 2006. 

ix.,<http://uristy.ucoz.ru/publ/23-1-0-1075> [15.02.2014].  
15 safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-erTi 

garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, №4, 2011, 133. 
16 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 85. 
17 safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-erTi 

garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 134. 

http://www.venice.coe.int/docs/2012/CDL-JU(2012)007-e.pdf
http://www.venice.coe.int/docs/2012/CDL-JU(2012)007-e.pdf
http://uristy.ucoz.ru/publ/23-1-0-1075
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pirebas, romelic gadawyvetilebaze fiqris Sedegia, SeuZlia miaRwios am miznebs, moCvenebiTi 

erTsulovnebiT amis miRweva SeuZlebelia~18. 

 

1.2. gansxvavebuli da Tanmxvedri azri _ msgavseba da gansxvaveba 

 

sakonstitucio kontrolis `evropuli~ modelis mqone saxelmwifoTa nawilSi, maT Soris, 

saqarTvelos kanonmdeblobaSi, sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri 

azri Sinaarsobrivad erTmaneTisgan gamijnuli cnebebia. Tumca doqtrinaSi maT terminis _ 

`gansxvavebuli azri~ _ qveS aerTianeben, rac garkveul gavlenas axdens sakonstitucio sasa-

marTlos praqtikaze, amitomac, saWiroa am cnebebs Soris arsebiTi xasiaTis mqone gansxvavebis 

warmoCena. 

yvelaze zogadi ganmartebiT, sakonstitucio sasamarTlos mier gadawyvetilebis Camoyalibe-

bisas mosamarTle, romelic ar eTanxmeba miRebul gadawyvetilebas, gamoTqvams gansxvavebul 

azrs Sesabamisi argumentaciis moSveliebiT, specialuri dokumentis formiT, xolo mosamar-

Tle, romlis poziciac gadawyvetilebis arsTan dakavSirebiT umravlesobis pozicias Tanxvdeba, 

gamoTqvams Tavis mosazrebas gadawyvetilebis argumentaciasTan dakavSirebiT19. 

maSasadame, Tanmxvedri azris formireba xdeba im SemTxvevaSi, roca gansaxilvel saqmesTan 

dakavSirebiT konkretuli mosamarTlis pozicia, miuxedavad gadawyvetilebis Sedegisadmi misi 

dadebiTi damokidebulebisa, sasamarTlos Semadgenlobis umravlesobiT miRebuli gadawyvetile-

bis samotivacio nawilis arss ar Tanxvdeba. gansxvavebuli azris formireba ki xdeba im 

SemTxvevaSi, roca mosamarTle ar eTanxmeba sakonstitucio sasamarTlos Semadgenlobis Semaja-

mebeli gadawyvetilebis Sedegs da igi ewinaaRmdegeba rogorc gadawyvetilebis samotivacio, ise 

sarezolucio nawils. 

gansxvavebuli da Tanmxvedri azrebis gamijvnas aqvs rogorc Teoriuli, ise didi praqtiku-

li mniSvneloba: 

saqmeze _ `saqarTvelos saxalxo damcveli, saqarTvelos moqalaqe elguja sabauri da ruse-

Tis federaciis moqalaqe zviad mania saqarTvelos parlamentis winaaRmdeg~20, romelic ganix-

ila sakonstitucio sasamarTlos pirvelma kolegiam, saqarTvelos sisxlis samarTlis kodeqsis 

me-3 muxlis 1-li nawilis konstituciurobis dadgenis mizniT, saqarTvelos konstituciis 42-e 

muxlis me-5 punqtis meore winadadebasTan mimarTebiT, sakonstitucio sasamarTlom miiRo gada-

wyvetileba konstituciuri sarCelis dakmayofilebaze uaris Tqmis Sesaxeb. aRniSnul saqmeze 

sakonstitucio sasamarTlos kolegiis oTxi mosamarTlidan samma gansxvavebuli azri Camoaya-

liba21, Tumca gadawyvetileba mainc miiRes, rasac farTo debatebi mohyva samecniero wreebSi22. 

saqme isaa, rom sami gansxvavebuli azridan ori gadawyvetilebis samotivacio nawils Seexeboda 

da gadawyvetilebis sarezolucio nawili 3 xmiT erTis winaaRmdeg iqna miRebuli. praqtiku-

lad, im faqtma, rom ar dadginda gamoyenebuli iyo Tanmxvedri Tu gansxvavebuli azri, sazoga-

doebis SecdomaSi Seyvanis safrTxe warmoSva. 

                                                           
18 Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, q. aleqsiZis Targmani, k. kub-

laSvilis redaqtorobiT, Tbilisi, 2003, 377. 
19 ix., garajaevi j., gansakuTrebuli azris institutis formireba azerbaijanis respublikis sakonstitucio sasa-

marTlos praqtikaSi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 145. 
20 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 maisis #1/1/428,447,459 gadawyvetileba saqmeze, `sa-

qarTvelos saxalxo damcveli, saqarTvelos moqalaqe elguja sabauri da ruseTis federaciis moqalaqe zviad mania 

saqarTvelos parlamentis winaaRmdeg~. 
21 amave saqmeze, mosamarTleebis: q. eremaZis, k. varZelaSvilis da v. gvaramias mier Camoyalibebuli gansxvavebuli 

azrebi. 
22 aRniSnul gadawyvetilebaTan dakavSirebiT ix., sulaqveliZe d., sisxlis samarTlis kanonis ukuZalis Sesaxeb _ 

komentari sakonstitucio sasamarTlos gadawyvetilebaze, Jurn. `sakonstitucio samarTlis mimoxilva~, #2, 2010, 

144-158. 



Tanamedrove samarTlis mimoxilva, #1(2), 2014 

82 

`sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 21-e muxlis me-6 

punqtTan mimarTebiT aRsaniSnavia sakonstitucio sasamarTlos 2009 wlis 27 agvistos gadawy-

vetileba.23 sakonstitucio sasamarTlos pirvelma kolegiam ganixila `socialuri daxmarebis 

Sesaxeb~ saqarTvelos kanonis 22-e muxlis me-2 punqtis konstituciuroba24 saqarTvelos 

konstituciis 42-e muxlis pirvel punqtTan mimarTebiT. aRniSnul saqmeze wardgenili sarCeli 

dakmayofilda, Tumca gadawyvetilebasTan dakavSirebiT kolegiis ori wevris mier gamoiTqva 

Tanmxvedri azri, sadac aRniSnulia: `srulad viziarebT gadawyvetilebaSi moyvanil argumenta-

cias da migvaCnia, rom es sakmarisi safuZvelia kanonis arakonstituciurad cnobisaTvis, magram 

imavdroulad vTvliT, rom sadavo norma, pirvel rigSi, gavlenas axdens socialuri daxmarebisa 

da socialuri uzrunvelyofis uflebebze da qmnis maTi darRvevis safrTxes. sasamarTlo val-

debulia, gadawyvitos (dadebiTad an uaryofiTad) sasarCelo moTxovnaSi dayenebuli da arsebi-

Tad gansaxilvelad miRebuli yvela sakiTxi, damoukideblad misi sirTulisa Tu problematu-

robisa~. mocemul saqmesTan dakavSirebiT gansxvavebuli azris arsebobis SemTxvevaSi sxva Sedegi 

dadgeboda. 

aRniSnuli gadawyvetilebebi ar aris saqarTvelos sakonstitucio sasamarTlos praqtikaSi 

gamonaklisi SemTxvevebi, Tumca sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxve-

dri azrebis gamijvnis praqtikuli saWiroebis warmosaCenad sakmaris argumentebs iZleva.  

 

2. sakonstitucio sasamarTlis wevris gansxvavebuli da Tanmxvedri azri: sazRvargareTis 

qveynebis gamocdileba da praqtika 

2.1. samarTlebrivi normebi 

 

sakonstitucio sasamarTlos gansxvavebuli da Tanmxvedri azris uflebas dRes sakonstitu-

cio kontrolis ganmaxorcielebeli TiTqmis yvela saxelmwifo iTvaliswinebs. amave dros, sa-

marTlebrivi moTxovna _ kenWisyrisas mosamarTleTa mier gamoxatuli poziciis gaumJRavneblo-

ba _ sakonstitucio kontrolis ganmaxorcielebel yvela saxelmwifoSia gavrcelebuli, ro-

gorc sakonstitucio samarTalwarmoebis erT-erTi ZiriTadi principi.  

saxelmwifoTa umravlesoba aRiarebs gansxvavebuli azris sajarod gamoxatvis uflebas (ru-

mineTi25, poloneTi26, bulgareTi27, moldova28, ruseTi29, latvia30, slovenia31da sxv.). 

saxelmwifoTa nawilSi gansxvavebuli da Tanmxvedri azris ufleba aRiarebulia, misi gamxe-

la da gansxvavebuli azris sajarod gamoqveyneba ki _ akrZaluli. dauSvebelia kenWisyris Se-

degebisa da masSi monawile mosamarTleTa vinaobis gamxela. am qveynebSi gansxvavebuli azri sa-

konstitucio sasamarTlos gadawyvetilebas Tan erTvis, magram saqmis Sida dokuments warmoad-

                                                           
23 ix., saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos #1/2/434 gadawyvetileba saqmeze, `sa-

qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
24 aRniSnuli normis mixedviT `(...) socialur-ekonomikuri mdgomareobis Sefasebis meTodologia, agreTve saqarTve-

los mTavrobis mier dadgenili done da fuladi socialuri daxmarebis odenoba ar saCivrdeba.~, rac saxalxo damc-

velis warmomadgenelTa azriT, zRudavda sasamarTlosadmi mimarTvis uflebas.  
25 ix., The Organization and Functioning of the Constitutional Court, 1992, Article 59. 

ix.,<http://www.ccr.ro/default.aspx?page=laws/law47> [15.02.2014]. 
26 ix. ,The Constitutional Tribunal Act, 1997, Article 68, 77. ix.,<http://www.trybunal.gov.pl/eng/index.htm> [15.02.2014]. 
27 ix., tokuSevi d., bulgareTis sakonstitucio sasamarTlos praqtikaSi arsebuli gansxvavebuli da Tanmxvedri 

azrebi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 129;  

ix., <http://www.constcourt.bg/Pages/LegalBasis/Default.aspx>; [15.02.2014]. 
28 ix., safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri _ misi damoukideblobis erT-

erTi garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 136. 
29 ix., Rules for the Organization of the Constitutional Court, 1991, Article 22.  

ix., <http://www.constcourt.bg/Pages/LegalBasis/Default.aspx>; [15.02.2014]. 
30 ix., The Constitutionla Court Act, 1996, Section 33. ix.,<http://www.satv.tiesa.gov.lv/?lang=1&mid=9> [15.02.2014]. 
31 ix., The Rules of Procedure of the Constitutional Court of  the Republic of Slovenia, Official Gazette of the Republic of Slovenia, 

article 71. ix.,<http://www.us-rs.si/en/about-the-court/legal-basis/the-rules-of-procedure-of-the-constitutional-court/> [15.02.2014].  

http://www.ccr.ro/default.aspx?page=laws/law47
http://www.trybunal.gov.pl/eng/index.htm
http://www.constcourt.bg/Pages/LegalBasis/Default.aspx
http://www.constcourt.bg/Pages/LegalBasis/Default.aspx
http://www.satv.tiesa.gov.lv/?lang=1&mid=9
http://www.us-rs.si/en/about-the-court/legal-basis/the-rules-of-procedure-of-the-constitutional-court/


paata javaxiSvili, gansxvavebuli da Tanmxvedri azri 

83 

gens. aseTi sistema gavrcelebulia avstriaSi, belgiaSi, safrangeTSi, irlandiaSi32, Tumca es 

ar aferxebs mosamarTles, gamoiyenos isini samecniero publikaciebsa da sasamarTlos presre-

lizebSi (magaliTad, italia33). 

saxelmwifoTa nawilSi sakonstitucio aqtebiT dadgenilia calkeul sakiTxTa sakonstitu-

cio sasamarTlos sruli SemadgenlobiT ganxilvis valdebuleba. magaliTad, slovakeTis kons-

tituciis Tanaxmad, garkveuli kategoriis saqmeebi sasamarTlom sruli SemadgenlobiT ple-

numze unda ganixilos, maT Soris, prezidentis impiCmentis, centraluri xelisuflebis kanone-

bisa da administraciuli aqtebis konstituciurobis sakiTxi. sakonstitucio sasamarTlos mier 

gansaxilvel saqmeTa nawilze ki ikrZaleba gansxvavebuli azris gamoxatva. magaliTad, bulgare-

Tis sakonstitucio sasamarTlos gadawyvetileba saxalxo krebis mier prezidentis an vice-

prezidentis winaaRmdeg aRZrul saqmeze an sakonstitucio sasamarTlos mosamarTlis xelSeux-

eblobis CamorTmevaze faruli kenWisyriT ganixileba da aseT SemTxvevaSi gadawyvetilebaze gan-

sakuTrebuli azris34 Camoyalibeba da xelmowera dauSvebelia35. 

saxelmwifoTa nawilSi gansxvavebuli azris gamoTqma SesaZlebelia. misi gamoqveyneba ar war-

moadgens mosamarTlis diskreciul uflebamosilebas _ gansxvavebuli azri aucileblad unda 

gamoqveyndes. magaliTad, `sakonstitucio sasamarTlos Sesaxeb“ azerbaijanis respublikis kano-

niT, konkretulad ganisazRvra mosamarTlis gansakuTrebuli azris gamoqveynebis valdebuleba. 

aRniSnuli kanonis 64-e muxlSi aRniSnulia, rom sakonstitucio sasamarTlos mosamarTles-

SeuZlia werilobiTi formiT gamoTqvas gansxvavebuli azri, Tu igi ar eTanxmeba sasamarTlos 

gadawyvetilebis aRwerilobiT-samotivacio an sarezolucio nawils. mosamarTlis gansakuTre-

buli azri sakonstitucio sasamarTlos gadawyvetilebasTan erTad unda gamoqveyndes.36 

saxelmwifoTa nawili sakonstitucio sasamarTlos saqmianobis maregulirebel normatiul 

aqtebSi gansxvavebuli azris diferencirebas axdens (espaneTi, slovenia, germania37) da insti-

tutis teqsti farTod aris warmodgenili, zogan jer kidev SeiniSneba gansxvavebuli azris 

institutisadmi frTxili damokidebuleba, rac sakanonmdeblo normebis moculobidanac Cans. 

magaliTad, portugaliis sakonstitucio aqtis gansxvavebuli azris uflebis Sesaxeb mxolod 

Semdegi CanaweriT Semoifargleba: `yovel mosamarTles SeuZlia Camoayalibos gansxvavebuli 

azri~38. 

aRsaniSnavia, rom dadgenili praqtikis Sesabamisad, mosamarTlis gansxvavebuli azri gadawy-

vetilebasTan erTad qveyndeba, amitom is gansazRvrul vadaSi unda Camoyalibdes. rogorc wesi, 

sakonstitucio sasamarTlos mosamarTle gansxvavebuli an Tanmxvedri azris Camoyalibebisas 

droiTi CarCoebiT ar izRudeba, Tumca sakonstitucio sasamarTlos gadawyvetilebasTan erTad 

gamoqveynebis savaldebulo moTxovnidan gamomdinare, misi gansxvavebuli azri warmodgenili un-

da iyos sasamarTlos ZiriTadi gadawyvetilebis gamoqveynebamde. gamoqveynebis vadebi ki gansxva-

vebulia. magaliTad, moldovaSi es vada gadawyvetilebis miRebidan 10 dRiT ganisazRvreba39, 

                                                           
32 ix., Mavcic A. M., The Slovenian Constitutional Review, Postojna, Slovenia, 2009,  48. 
33 ix., Rules on the Establishment and Functioning of the Constitutional Court, 1953, Article 41. 

 ix., <http://www.giurcost.org/fonti/l87-53.htm> [15.02.2014]. 
34 doqtrinaSi gansxvavebuli da Tanmxvedri azris sinonimad xSirad gamoiyeneba termini `gansakuTrebuli azri~. 
35 ix., tokuSevi d., bulgareTis sakonstitucio sasamarTlos praqtikaSi arsebuli gansxvavebuli da Tanmxvedri 

azrebi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 129. 
36 ix., garajaevi j., gansakuTrebuli azris institutis formireba azerbaijanis respublikis sakonstitucio sasa-

marTlos praqtikaSi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 145. 
37 ix., Mavcicč A., The Slovenian Ronstitutional Review,  Postojna, Slovenia, 2009, 48. 
38 The Organization, Operation and Procedure of the Constitutional Court, 1982, Article 42.  

ix., <http://www.tribunalconstitucional.pt/tc/legislacao0101.html#cap1> [15.02.2014]. 
39 ix., safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri – misi damoukideblobis erT-

erTi garantia, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 136. 

http://www.giurcost.org/fonti/l87-53.htm
http://www.tribunalconstitucional.pt/tc/legislacao0101.html#cap1
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azerbaijanSi _ 5 dRiT40, sloveniaSi ki gansxvavebuli azris wardgena 7 dRis vadaSi unda 

moxdes, mas Semdeg, rac sakonstitucio sasamarTlos wevrebi saredaqcio kolegiisgan gadawyve-

tilebis teqsts miiReben,41 Tumca aris gamonaklisebic: magaliTad, `sakonstitucio sasamar-

Tlos Sesaxeb~ litvis kanonis Sesabamisad, `sakonstitucio sasamarTlos mosamarTles, romel-

ic ar eTanxmeba sakonstitucio sasamarTlos aqts, ufleba aqvs, sasamarTlos darbazSi gadawy-

vetilebis gamocxadebidan araugvines 3 samuSao dRis vadaSi werilobiT warmoadginos gansxva-

vebuli azri, romelic daerTveba gadawyvetilebis fails da ecnobeba monawile pirebsa da me-

dias~42. 

 

2.2. sakonstitucio sasamarTloebis praqtika 

 

sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azri sxvadasxva saxelmwi-

fos sasamarTlo praqtikaSi gansxvavebulad aris ganviTarebuli. saxelmwifoTa umravlesobaSi 

gansxvavebuli da Tanmxvedri azris instituti mosamarTlis erT-erTi ZiriTadi uflebaa, sax-

elmwifoTa nawilSi ki mxolod gansxvavebuli azris ufleba fiqsirdeba, amitom SevexebiT yve-

laze problemur SemTxvevebs. 

gansxvavebuli da Tanmxvedri azris institutis mimarT skeptikurad ganwyobil pirTa pozi-

cia kidev ufro ganamtkica rumineTis sakonstitucio sasamarTlos mier 2007 wels miRebulma 

#62 gadawyvetilebam. sasamarTlom gaauqma samarTlebrivi reformis erT-erTi komponentis 

farglebSi miRebuli normebi, romliTac xdeboda Seuracxyofisa da ciliswamebis dekriminali-

zacia. debatebi gamoiwvia, Tu ramdenad Sedioda sakonstitucio sasamarTlos uflebamosilebaSi 

kanonis gamauqmebeli teqstebis konstituciasTan Sesabamisobis dadgena. aRniSnul saqmesTan da-

kavSirebiT Camoyalibda gansxvavebuli da Tanmxvedri azrebi, sadac aRniSnuli iyo, rom refor-

mis farglebSi gauqmebuli muxlebis gamauqmebeli normebis arakonstituciurad cnoba gamoiw-

vevda gauqmebuli normebiT akrZaluli qmedebis inkriminirebas, romlis uflebac mxolod ka-

nonmdebels aqvs, rogorc sakanonmdeblo uflebamosilebiT aRWurvil erTaderT organos43. 

sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azris mimarT xSir 

SemTxvevaSi sazogadoebis farTo mxardaWera vlindeba. es gansakuTrebiT Seexeba mometebuli 

sajaro interesis mqone sakiTxebs, romelTa Soris mniSvnelovania religiur sakiTxebze miRe-

buli gadawyvetilebani. poloneTis sakonstitucio sasamarTlom ganixila saxalxo damcvelis 

sarCeli, romelic Seexeboda religiis swavlebis mizniT ganaTlebis saministros mier miRebul 

gadawyvetilebebs. miuxedavad imisa, rom religiis swavlebis sakiTxi kanoniT unda mowesrige-

buliyo poloneTis kanonmdeblobis Sesabamisad da samTavrobo aqtebs kanonieri safuZveli ar 

gaaCndaT, sakonstitucio sasamarTlom ar daakmayofila sarCeli. gadawyvetilebaze dafiqsirda 

3 gansxvavebuli azri, romelTac sazogadoebaSi imdenad farTo gamoxmaureba gamoiwvia, rom sa-

konstitucio sasamarTlom uprecedento gadawyvetileba miiRo da seims mouwoda kanonSi arse-

buli xarvezis gamosworebisaken44. 

                                                           
40 ix., garajaevi j., gansakuTrebuli azris institutis formireba azerbaijanis respublikis sakonstitucio sasa-

marTlos praqtikaSi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 146. 
41 ix., mavCiCi a.m., gansxvavebuli da Tanmxvedri mosazrebebis (damoukidebeli mosazrebebis) mniSvneloba sakonstitu-

cio da sasamarTlo meTvalyureobis ganviTarebisTvis sloveniis sasamarTlo praqtikis magaliTze, Jurn. `sakonsti-

tucio samarTlis mimoxilva~, #4, 2011, 117. 
42 The republic of Lithuania law on the Constitutional Court, 1993, Article 55.ix.,<http://www.lrkt.lt/KTistatymas.html> 

[15.02.2014]. 
43 ix., Toaderi T., gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba rumineTis sakonstitucio marTlmsajule-

bisaTvis, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 121. 
44 ix., Svarci h., konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi, q. aleqsiZis Targmani, k. 

kublaSvilis redaqtorobiT, Tbilisi, 2003, 130. 

http://www.lrkt.lt/KTistatymas.html
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gansakuTrebiT mgrZnobiare sakiTxi, romelzec sazogadoebas samarTlianad aqvs gamaxvilebu-

li yuradReba, politika da politikuri partiebis regulaciaa. sakonstitucio sasamarTlos 

mier politikuri partiebis saqmianobis akrZalvis Sesaxeb sakiTxis ganxilvas yovelTvis ax-

lavs sazogadoebis farTo diskusia da vnebaTaRelva. Seqmnil viTarebaSi ki gansxvavebuli azris 

gamoxatvam SesaZlebelia sakanonmdeblo cvlilebebic ki ganapirobos. magaliTad, 2001 wels 

`politikuri partiebis Sesaxeb~ TurqeTis kanonis 104-e muxlSi Sesuli cvlilebebiT SesaZle-

beli gaxda, gansazRvruli procedurebis dacviT politikuri partiis daSla. aRniSnuli normis 

konstituciurobis sakiTxi sakonstitucio sasamarTlom ganixila da ar daakmayofila sarCeli. 

gadawyvetilebaze Camoyalibebuli gansxvavebuli azrebi sazogadoebis farTo msjelobis sagnad 

iqca da Sedegad, 2003 wels kanonmdeblobaSi Sesuli cvlilebebis safuZvelze, politikuri 

partiebis daSlis sanqcia saxelmwifo dafinansebis Sewyvetis normiT Seicvala45. 

am sami gadawyvetilebis analizic ki saSualebas gvaZlevs, davinaxoT gansxvavebuli da 

Tanmxvedri azrebis gansakuTrebuli mniSvneloba da misi gavlena ara mxolod sakonstitucio 

samarTalwarmoebaze, aramed sazogadoebrivi cxovrebis sxva sferoebzec. 

 

3. saqarTvelos sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azri  

3.1. samarTlebrivi normebi 

 

`sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 47-e muxlis Tanaxmad, 

`saqmis ganxilvaSi monawile sakonstitucio sasamarTlos wevrs ufleba aqvs gadawyvetilebis 

miRebisas hqondes gansxvavebuli an Tanmxvedri azri, romelic dgeba werilobiTi formiT~46. 

aRniSnuli muxli moicavs savaldebulo moTxovnas gansxvavebuli da Tanmxvedri azris sasamar-

Tlos sxdomis oqmisaTvis darTvis Sesaxeb, agreTve, sakonstitucio sasamarTlos oficialur 

beWvdiT organosa da avtoris moTxovniT, sakonstitucio sasamarTlos gadawyvetilebasTan er-

Tad presaSi gamoqveynebis Sesaxeb. 

`sakonstitucio samarTlawarmeobis Sesaxeb~ saqarTvelos kanoni imeorebs aRniSnuli normis 

teqstsmciredi gansxvavebiT: normis teqstSi Tanmxvedri azri aRar gvxvdeba da mocemulia 

mxolod termini _ `gansxvavebuli azri~. iuridiul doqtrinaSi, mecnierTa nawilis mier 

gansxvavebuli azri ganxilulia rogorc zogadi termini, romelic sakuTriv gansxvavebul da 

Tanmxvedr azrsac moicavs, amitom,Bsavaraudoa, rom kanonmdebelma gansxvavebuli azris orive 

cneba _ erTSi gaaerTiana. am mosazrebas amyarebs sakonstitucio sasamarTlos reglamentis me-

40 muxli, romelic kvlav imeorebs `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos orga-

nuli kanoniT dadgenil dayofas. migvaCnia, rom es garemoeba warmoadgens kanonmdeblobis xar-

vezs, radgan `sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanoni warmoadgens spe-

cialur samarTlebriv aqts da masSi mocemuli cnebebi zustad unda adgendes calkeuli in-

stitutis arss da masTan dakavSirebul procedurul sakiTxebs. 

gardaam institutis pirdapir ganmsazRvreli normebisa, saqarTvelos kanonmdebloba sakons-

titucio sasamarTlos Sesaxeb sakonstitucio samarTalwarmoebis srulyofis mizniT, gansxvave-

buli da Tanmxvedri azris institutis funqcionirebasTan dakavSirebul sxva regulaciebsac 

adgens, romlebic mniSvnelovan gavlenas axdendes gansxvavebuli azris uflebis gamoyenebaze. 

kerZod, `saqmis ganxilvis monawile sakonstitucio sasamarTlos wevrs ufleba ar aqvs, mona-

wileoba ar miiRos kenWisyraSi da Tavi Seikavos kenWisyrisgan~47, `Tu konstituciur sarCelze 

gadawyvetilebis miRebisas plenumis/kolegiis sxdomaze damswre wevrTa xmebi Tanabrad gaiyo, 

                                                           
45 alTan a., gansxvavebuli da Tanmxvedri azrebis mniSvneloba TurqeTis sasamarTlo praqtikaSi, Jurn. `sakonstitu-

cio samarTlis mimoxilva~, #4, 2011, 140. 
46 `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 47-e muxli. 
47 ix., iqve, 21-e muxlis me-5 punqti. 
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konstituciuri sarCeli ar dakmayofildeba~48.Ggarda amisa, `sakonstitucio sasamarTlos Se-

saxeb~ saqarTvelos organuli kanonis 48-e muxli adgens sakonstitucio samarTalwarmoebis 

zogad princips, romelic sakonstitucio sasamarTlos wevrs ukrZalavs sakonstitucio sasa-

marTlos mier gadawyvetilebis miRebisas gamarTuli TaTbiris arsisa da sakonstitucio sasa-

marTlos wevris mier kenWisyrisas dakavebuli poziciis gamJRavnebas. am moTxovnis darRveva ki 

sakonstitucio sasamarTlos winaSe mosamarTlis samsaxureobrivi pasuxismgeblobis sakiTxis 

dayenebas iTvaliswinebs.49 

normaTa am jgufSi (igulisxmeba institutis `arapirdapir~ momwesrigebeli normebi) aRsa-

niSnavia saqarTvelos konstituciiT sakonstitucio sasamarTlos wevris mier gansxvavebuli da 

Tanmxvedri azris gamoxatvis uflebis iribi dacvis meqanizmis arseboba. saqarTvelos konsti-

tuciis 84-e muxlis Sesabamisad, `aravis aqvs ufleba mosTxovos mosamarTles angariSi kon-

kretul saqmesTan dakavSirebiT~.50 

aRniSnuli normebis analizi saSualebas gvaZlevs, davaskvnaT, rom saqarTveloSi arsebuli 

gansxvavebuli da Tanmxvedri azris sakanonmdeblo mowesrigeba, ZiriTadad, sakonstitucio sasa-

marTlos wevris gansxvavebuli da Tanmxvedri azris institutis principebsa da miznebs izia-

rebs. saqarTvelos kanonmdeblobaSi arsebuli normebi qmnian sakonstitucio sasamarTlos we-

vris mier gansaxilvel saqmeze Camoyalibebuli poziciisgan gansxvavebuli an Tanmxvedri azris 

gamoxatvis da sajarod gamoqveynebis samarTlebriv garantias, Tumca calkeuli problemebi, 

romelTac Tavi iCines sakonstitucio sasamarTlos praqtikaSi, saWiroebs gadawyvetas rogorc 

normatiul wyaroebSi, ise sakonstitucio sasamarTlos praqtikaSi cvlilebebis ganxorciele-

bis kuTxiT.  

 

3.2. sakonstitucio sasamarTlos praqtika 

 

saqarTvelos sakonstitucio sasamarTlos praqtikaSi 2014 wlis CaTvliT sul 14 saqmeze 

gamoiTqva 20-mde gansxvavebuli azri. aqedan umetesoba gadawyvetilebis sarezolucio nawils 

Seexeboda. gansxvavebul azrebSi Camoyalibebuli iyo gadawyvetilebis mimarT rogorc erTi mo-

samarTlis individualuri pozicia51, ise ramdenime mosamarTlis erToblivi gansxvavebuli 

azric52. ramdenime gansxvavebul azrSi, aseve, Camoyalibda is problemebi, romlebic TeoriaSi 

diskusias iwvevs, xolo sakonstitucio sasamarTlos zog gadawyvetilebaze dafiqsirebulma 

mosamarTleTa raodenobam gansxvavebuli da Tanmxvedri azris institutis efeqturoba da sa-

konstitucio sasamarTlos avtoritetze misi dadebiTi gavlenis sakiTxi daayena eWvqveS53.  

upirveles yovlisa, mokled Sevexebi ramdenime Taviseburebas. Tu wminda terminologiuri 

kuTxiT mivudgebiT, saqarTvelos sakonstitucio sasamarTlos praqtikaSi mosamarTlis arcerTi 

Tanmxvedri azri ar dafiqsirebula. miuxedavad imisa, rom `sakonstitucio sasamarTlos Sesax-

eb~ saqarTvelos organuli kanoni gansxvavebuli azris ori saxis identificirebas axdens, sa-

konstitucio sasamarTlos praqtikaSi ar gvxvdeba Tanmxvedri azri wminda terminologiuri 

                                                           
48 ix., iqve, 21-e muxlis me-6 punqti. 
49 ix., iqve, me-16 muxlis 1-li punqtis `g~ qvepunqti. 
50 saqarTvelos konstituciis 84-e muxlis ne-3 punqti. 
51 mosamarTle l. CorgolaSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2004 wlis 23 

ivlisis #2/4/254 gadawyvetileba saqmeze, `saqarTvelos moqalaqe – Sura xabeiSvili saqarTvelos parlamentis 

winaaRmdeg~. 
52 mosamarTleebis b. zoiZis, z. jinjolavasa da a. abaSiZis gansxvavebuli azri. ix., saqarTvelos sakonstitucio 

sasamarTlos 2000 wlis 13 ivlisis #3/122,128 gadawyvetileba saqmeze, `saqarTvelos parlamentis wevrTa ori 

jgufi saqarTvelos centraluri saarCevno komisiis winaaRmdeg~. 
53 mosamarTleebis v. gvaramiasa da q. eremaZis gansxvavebuli azrebi. ix., saqarTvelos sakonstitucio sasamarTlos 

2009 wlis 13 maisis #1/1/428,447,459 gadawyvetileba saqmeze, `saqarTvelos saxalxo damcveli, saqarTvelos 

moqalaqe elguja sabauri da ruseTis federaciis moqalaqe zviad mania saqarTvelos parlamentis winaaRmdeg~. 
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gagebiT, mosamarTlis pozicia gadmocemulia `gansxvavebul azrSi~ an `gansxvavebul azrSi sa-

motivacio nawilTan mimarTebiT~. Tumca, Sinaarsobrivad, es ukanaskneli Tanmxvedr azrs war-

moadgens, rac,sakiTxs bundovans xdis da SesaZloa, sazogadoeba SecdomaSi Seiyvanos54. es gare-

moeba, garkveulwilad, gamowveulia kanonmdeblobaSi arsebuli orgvari regulaciis arsebobiT. 

vfiqrob, samomavlod ukeTesi iqneba, Tuki sakonstitucio sasamarTlo gansxvavebuli azris 

praqtikas `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanoniT dadgenili 

gansazRvrebebis Sesabamisad Secvlis. 

pirveli saqme, romelzec gansxvavebuli azri dafiqsirda,aris `ilia andriaZe saqarTvelos 

parlamentis winaaRmdeg~55. mosarCelis moTxovna `saqarTvelos respublikaSi saarbitraJo sasa-

marTlos Sesaxeb~ saqarTvelos 1991 wlis 23 aprilis kanonisa da ministrTa sabWos 1980 

wlis 5 ivnisis #440 dadgenilebis arakonstituciurad cnoba iyo. saqme ganixila sakonstitu-

cio sasamarTlos kolegiam da miiRo gadawyvetileba sarCelis nawilobriv dakmayofilebis Se-

saxeb. gansxvavebuli azris avtori miiCnevda, rom sasarCelo moTxovna srulad unda dakmayo-

filebuliyo, radgan sadavo norma, romelic sakonstitucio sasamarTlom konstituciurad 

miiCnia, `iyo arakonstituciuri da mis safuZvelze arsebuli organos saqmianoba arRvevda sa-

qarTvelos konstitucias~56. 

sakonstitucio sasamarTlos praqtikaSi aris SemTxvevebi, roca gansxvavebul azrSi gadawy-

vetilebis samotivacio nawilisadmi mosamarTlis mier Camoyalibebuli pozicia emyareba gadawy-

vetilebis argumentaciis `arasakmarisobis~ safuZvels. magaliTad, sakonstitucio sasamarTlos 

2003 wlis 30 aprilis gadawyvetilebaze dafiqsirebul gansxvavebul azrSi vkiTxulobT: `ver 

gaviziareb gadawyvetilebis samotivacio nawilSi moyvanil argumentebs. mimaCnia, rom isini ar 

adastureben sadavo normis konstituciurobas. vfiqrob, gadawyvetilebaSi asaxuli ar aris 

yvela saWiro garemoeba~57. 

Tavdapirveli praqtikis mixedviT, imis dadgena, gansxvavebul azrSi gadmocemuli iyo sa-

konstitucio sasamarTlos wevris gansxvavebuli Tu Tanmxvedri pozicia, mxolod am azris Si-

naarsidan SeiZleboda58. ufro gviandeli praqtikis mixedviT ki gansxvavebuli azris dasaxele-

baSi mieTiTeba, mosamarTlis pozicia gadawyvetilebis sarezolucio Tu samotivacio nawilis 

mimarT59. 

amasTan, gansxvavebuli azrebi Seexeboda rogorc sakonstitucio sasamarTlos gadawyvetile-

bebs sarCelis dakmayofilebis60, ise gadawyvetilebas sarCelis dakmayofilebaze uaris Tqmis 

Sesaxeb61. gansxvavebuli azrebi Seexeba rogorc proceduruli sakiTxebis darRvevis, ise mate-

                                                           
54 ise, rogorc es moxda saqmeze: saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 maisis #1/1/428,447,459 

gadawyvetileba saqmeze, `saqarTvelos saxalxo damcveli, saqarTvelos moqalaqe elguja sabauri da ruseTis 

federaciis moqalaqe zviad mania saqarTvelos parlamentis winaaRmdeg~; rodesac mosamarTleebis k. varZelaSvilis, q. 

eremaZis da v. gvaramias gansxvavebuli azrebis miuxedavad, gadawyvetileba iqna miRebuli. 
55 mosamarTle o. beniZis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1996 wlis 1 noembris 

#1/1-10 gadawyvetileba saqmeze, `ilia andriaZe saqarTvelos parlamentis winaaRmdeg~. 
56 ix. iqve. 
57 mosamarTle i. futkaraZis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2003 wlis 30 

aprilis #1/3/161 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi _ olRa sumbaTaSvili da igor xaprovi 

saqarTvelos parlamentis winaaRmdeg~. 
58 mosamarTle o. beniZis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1998 wlis 29 ianvris 

#1/1/72-73 gadawyvetileba saqmeze, `saqarTvelos parlamentis wevrTa jgufi saqarTvelos ganaTlebis saministros 

winaaRmdeg~. 
59 mosamarTleebis q. eremaZisa da b. zoiZis gansxvavebuli azri., ix., saqarTvelos sakonstitucio sasamarTlos 2009 

wlis 27 agvistos #1/2/434 gadawyvetileba saqmeze, `saqarTvelos saxalxo damcveli saqarTvelos parlamentis 

winaaRmdeg~. 
60 mosamarTle g. mefariSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1998 wlis 3 

noembris #2/80-9 gadawyvetileba saqmeze, `avTandil WaWua saqarTvelos parlamentis winaaRmdeg~. 
61 mosamarTle a. abaSiZis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1999 wlis 21 

dekembris #2/85/1 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi: Tamaz xideSeli, SoTa xideSeli da ruseTis 

federaciis moqalaqe Sengeli mWedliZe saqarTvelos prezidentis winaaRmdeg~. 
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rialuri samarTlis normebis darRvevis Taobaze wardgenil sarCelze miRebul gadawyvetile-

bebs. 

zogierT gansxvavebul azrSi pirdapir an arapirdapir warmodgenilia sakanonmdeblo xeli-

suflebis garkveuli kritika an rekomendacia. magaliTad, 2000 wlis 21 dekembris #2/97/3 

gadawyvetilebaze Camoyalibebul gansxvavebul azrSi naTqvamia: `miuxedavad imisa, rom sadavo 

muxlis ganxilva kolegebis mier kanonierad aris Sewyvetili (...) sadavo normam SezRuda 1998 

wlis arCevnebSi afxazeTis avtonomiuri respublikisa da yofili samxreT oseTis avtonomiuri 

respublikis olqidan iZulebiT gadaadgilebul pirTa _ devnil amomrCevelTa saarCevno ufle-

bebi, rac ar Seesabameba saqarTvelos konstituciis 28-e muxls da amitom, bunebrivia, saarCev-

no kanonSi msgavsi debulebebi momavalSi ar unda iqnes Setanili~.62 sakonstitucio sasamar-

Tlos 2005 wlis #2/1/314 ganCinebaze gamoTqmul gansxvavebul azrSi vkiTxulobT: `amasTan 

erTad, vTvli, rom deportirebul pirTa socialuri dacvis sakiTxi ar SeiZleba samarTlebrivi 

mowesrigebis miRma darCes da vinaidan sakanonmdeblo organom aiRo es valdebuleba, igi unda 

miubrundes sadavo normatiuli aqtis pirveli muxlis me-3 punqtis miTiTebas am pirTa reabi-

litaciis calke gansazRvris Taobaze~63. 

aqve unda aRiniSnos, rom sakonstitucio sasamarTlos zogierT gadawyvetilebaze gamoxatu-

li gansxvavebuli azri moicavs, agreTve, Tanmxvedri azris elementebsac. sxvagvarad rom 

vTqvaT, gadawyvetilebis Sinaarsidan gamomdinare, is nawilobriv gansxvavebul an nawilobriv 

Tanmxvedr azrs warmoadgens. magaliTad, sakonstitucio sasamarTlos 2000 wlis 13 ivlisis 

gadawyvetilebaze gamoTqmul gansxvavebul azrSi aRniSnulia: `veTanxmebi sakonstitucio sasa-

marTlos gadawyvetilebas aRwerilobiT nawilSi, rac Seexeba konstituciuri sarCelis dak-

mayofilebis safuZvels _ ar veTanxmebi da mimaCnia, rom sarCeli nawilobriv unda dakmayo-

fildes sxva safuZvliT~64. es gadawyvetileba doqtrinaSi Sefasda rogorc gansxvavebuli 

azri65. 

sakonstitucio kontrolis farglebTan mimarTebiT, aRsaniSnavia sakonstitucio sasamar-

Tlos 1998 wels miRebuli gadawyvetileba saqmeze _ `Tornike baqraZe saqarTvelos preziden-

tis winaaRmdeg~. gansxvavebul azri Camoyalibebulia Semdegnairad: `vfiqrob, saqarTvelos 

konstituciam yvelaze sworad gadawyvita es sakiTxi, rodesac sarCelis obieqtad miuTiTa 

normatiul aqtze (ierarqiis miuxedavad)~66. aRniSnul gadawyvetilebas farTo diskusia mohyva 

Sedegad, ris gamoc, mosamarTlem gansxvavebuli da Tanmxvedri azris uflebasTan dakavSirebiT, 

mogvianebiT gamoqveynebul statiaSi ganmarta: `saqmeze miRebuli ganCineba, romliTac mTavrdeba 

saqmis warmoeba, plenumis an kolegiis gadawyvetilebad iTvleba da ar SeiZleba mosamarTles 

waerTvas Tavisi azris gamoxatvis ufleba~67. 

sakonstitucio sasamarTlos gadawyvetilebebSi gansxvavebuli da Tanmxvedri azris mwiri 

praqtikis miuxedavad, mosamarTleTa mier Camoyalibebuli sakuTari azrebi mraval sakiTxze iZ-

                                                           
62 mosamarTle z. jinjolavas gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2000 wlis 21 

dekembris #2/97/3 gadawyvetileba saqme, `besarion fanculaia, elguja guledani, jemal miqelaZe, murman zaqaraia da 

manguli xubua saqarTvelos parlamentis winaaRmdeg~. 
63 mosamarTle l. CorgolaSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2005 wlis 9 

Tebervlis #2/1/314 ganCireba saqmeze, `fedli kulaevi saqarTvelos parlamentis winaaRmdeg~. 
64 mosamarTle a. demetraSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2000 wlis 13 

ivnisis #3/122,128 gadawyvetileba saqmeze, `saqarTvelos parlamentis wevrTa ori jgufi saqarTvelos centraluri 

saarCevno komisiis winaaRmdeg~. 
65 ix., nakaSiZe m., sakonstitucio sasamarTlos mosamarTlis gansxvavebuli azri da misi mniSvneloba, Jurnali 

`marTlmsajuleba da kanoni~, #2, 2009, 79. 
66 mosamarTle l. CorgolaSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1998 wlis 12 

aprilis #2/1998 ganCineba saqmeze, `Tornike baqraZe saqarTvelos prezidentis winaaRmdeg~. 
67 CorgolaSvili l., konstituciuri kontrolis Teoriisa da praqtikis sadavo sakiTxebi, Jurn. `adamiani da 

konstitucia~, #2, 2002, 44. 
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leva saWiro warmodgenas daxels uwyoben sakonstitucio samarTalwarmoebis am mimarTulebiT 

ganviTarebas. 

 

3.3. sakonstitucio sasamarTlos aqtebi, romelTa mimarTebiTac yalibdeba gansxvavebuli da 

Tanmxvedri azri 

 

sakonstitucio sasamarTlos wevris gansxvavebuli daTanmxvedri azris kvlevisas erT-erTi 

problemuri da sadavo sakiTxia is, Tu sakonstitucio sasamarTlos romel aqtebTan mimarTe-

biT SeuZliasakonstitucio sasamarTlos wevrs gansxvavebuli an Tanxmvedri azris gamoxatva. 

sakiTxi sadavoa rogorc sazRvargareT, ise saqarTveloSi. man Tavi, garkveulwilad, sakonsti-

tucio sasamarTlos praqtikaSic iCina. 

`sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanonis me-7 muxlis mixedviT, sa-

konstitucio sasamarTlos wevri uflebamosilia, gadawyvetilebis miRebisas hqondes gansxvave-

buli azri, rac gadmoicema werilobiTi saxiT. aRniSnuli ganmarteba mecnierTa nawilis mosa-

zrebiT bundovania da ar SeiZleba viwrod da sityvasityviT ganimartos68, vinaidan `gadawyve-

tilebaSi~ SeiZleba da unda moviazroT sakonstitucio sasamarTlos sxva aqtebic, kerZod, ga-

dawyvetileba, ganCineba, daskvna da saoqmo Canaweri69. `sakonstitucio sasamarTlos Sesaxeb~ 

saqarTvelos organuli kanonis Sesabamisad, saqme arsebiTad gansaxilvelad miiReba saoqmo Cana-

weris, xolo miRebaze uari _ ganCinebis safuZvelze70. aRniSnulis gaTvaliswinebiT, ismis 

kiTxva:aqvs Tu ara mosamarTles ufleba, gansxvavebuli azri gamoxatos ganCinebasTan an saoqmo 

CanawerTan dakavSirebiT? qarTul wyaroebSi gamoTqmuli mosazrebiT, organul kanonSi arsebu-

li termini `gadawyvetileba~ Tavis TavSi moicavs sakonstitucio sasamarTlos sxva aqtebsac71, 

amitom, sakonstitucio sasamarTlos wevri uflebamosilia, sakuTari, gansxvavebuli an Tanmxve-

dri azri gamoxatos sxva aqtebTan mimarTebiTac. 

am problemis gadawyvetis aqtualoba sazRvargareTis qveynebSic maRalia, radgan saxelmwi-

foTa umravlesobas sakonstitucio sasamarTlos aqtebSi ar aqvs mosamarTlis gansxvavebuli 

azris zusti regulacia, Tumca saxelmwifoTa nawilma sakiTxi sxvagvarad moawesriga da samar-

Tlebrivi normebiT gansazRvra gadawyvetilebis saxeebi. magaliTad, arsebuli statistikis mix-

edviT72, moldovis respublikis sakonstitucio sasamarTlos mosamarTleebma 68-jer gamoTqves 

gansakuTrebuli azri, romelTagan 46 Seexeboda dadgenilebebs, 10 _ daskvnas, 12 ki _ gadawy-

vetilebebs. bulgareTSi arsebuli praqtikis mixedviT, im mosamarTleebs, romlebic ar eTanxme-

bian miRebul gadawyvetilebas, ganCinebas an dadgenilebas, SeuZliaT daamaton mas gansakuTre-

buli azri, romelic aucileblad werilobiT unda iyos gadmocemuli73 da sxv. 

saqarTvelos sakonstitucio sasamarTlos praqtikaSi ar yofila daskvnis miRebis SemTxveva, 

ris gamoc ver SevafasebT daskvnaze gansxvavebuli azris praqtikuli ganxorcielebis Sedegebs, 

Tumca 1996 wlidan dRemde dafiqsirda sami SemTxveva, rodesac sakonstitucio sasamarTlos 

mosamarTlem gansxvavebuli azri sakonstitucio sasamarTlos saqmis arsebiTad gansaxilvelad 

miRebis etapze (or SemTxvevaSi, ganCinebasTan dakavSirebiT) daafiqsira. 

saqarTvelos sakonstitucio sasamarTlom 1998 wlis 12 aprils saqmeze _ `Tornike baqraZe 

saqarTvelos prezidentis winaaRmdeg~, saqarTvelos sakonstitucio sasamarTlos meore kole-

                                                           
68 `sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanonis me-7 muxlis me-3 punqti. 
69 ix., `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 43-e muxlis 1-li punqti. 
70 ix., `sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanonis me-17 muxlis me-5 punqti. 
71 ix., zoiZe b.,sakonstitucio kontroli da RirebulebaT wesrigi saqarTveloSi, Tbilisi, 2007, 87. 
72 ix. safaleru e., sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri – misi damoukideblobis erT-

erTi garantia, Jurn. `sakonstitucio samarTlis mimoxilva~,№4, 2011, 136. 
73 ix., tokuSevi d., bulgareTis sakonstitucio sasamarTlos praqtikaSi arsebuli gansxvavebuli da Tanmxvedri 

azrebi, Jurn. `sakonstitucio samarTlis mimoxilva~, #4, 2011, 129. 
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giam miiRo #2/1/314 ganCineba sarCelis arsebiTad gansaxilvelad miRebaze uaris Tqmisa da sa-

marTalwarmoebis Sewyvetis Sesaxeb74. aRniSnul saqmeze Camoyalibebuli azris Sesabamisad: `saq-

meze miRebuli ganCineba, romliTac mTavrdeba saqmis warmoeba, plenumis an kolegiis gadawyve-

tilebad iTvleba da ar SeiZleba mosamarTles waerTvas Tavisi azris gamoxatvis ufleba~75. 

2005 wels sakonstitucio sasamarTlom ganixila moqalaqe fedli kulaevis sarCeli `sa-

qarTvelos moqalaqeTa politikuri represiebis msxverplad aRiarebisa da represirebulTa so-

cialuri dacvis Sesaxeb~ saqarTvelos kanonis 1-li muxlis me-3 punqtis konstituciurobis 

Taobaze, romelTan dakavSirebiTac sakonstitucio sasamarTlos meore kolegiam miiRo #2/1/314 

ganCineba da saqmis warmoeba Sewyvita. am saqmeze dafiqsirebuli Tanmxvedri azri Semdegi Si-

naarsisaa: `saqarTvelos sakonstitucio sasamarTlos 2005 wlis 9 Tebervlis ganCineba, rom-

liTac fedli kulaevs uari eTqva konstituciuri sarCelis arsebiTad gansaxilvelad miRebaze, 

sworad mimaCnia (...) magram ar veTanxmebi samotivacio nawilis pirvel punqts~76. 

da bolos, saqmeze _ `saqarTvelos moqalaqeebi daviT kandelaki, natalia dvali, zurab da-

viTaSvili, emzar goguaZe, giorgi melaZe da mamuka faCuaSvili saqarTvelos parlamentis wi-

naaRmdeg~ warmoebaSi miRebis etapze, saoqmo CanawerTan dakavSirebiT dafiqsirda gansxvavebuli 

azri77. aRniSnul saqmeze saoqmo CanaweriT sakonstitucio sasamarTlos pirvelma kolegiam 

wardgenili konstituciuri sarCeli nawilobriv ar miiRo warmoebaSi. gansxvavebuli azrSi 

aRniSnulia, rom `ar arsebobda konstituciuri sarCelis arsebiTad gansaxilvelad armiRebis 

safuZveli sasarCelo moTxovnis im nawilSi, romelSic sakonstitucio sasamarTlom sarCeli 

ar miiRo warmoebaSi~78. 

migvaCnia, rom sakonstitucio sasamarTlos wevris ufleba gansxvavebul da Tanmxvedr 

azrTan dakavSirebiT Camoyalibda rogorc sasamarTlo sistemis demokratiulobis da 

sajaroobis uzrunvelyofis meqanizmi, Tumca is Tavidanve daukavSirda mosamarTlis nebas da 

sabolood misi damoukideblobis garantiad iqca. Sesabamisad, im aqtebTan mimarTebiT, romelTa 

meSveobiT xdeba gansaxilvel saqmeze gadawyvetilebis miReba, sakonstitucio sasamarTlos 

wevrs unda hqondes Tanabari SesaZlebloba, gamoxatos sakuTari pozicia sakonstitucio 

sasamarTlos yvela aqtTan mimarTebiT. 

 

daskvna 

 

sakonstitucio kontrolis ganmaxorcielebel organoTa da zogadad, sasamarTlo sistemaTa 

analizi Semdegi daskvnis gakeTebis safuZvels iZleva: msoflios mravali saxelmwifos 

sakonstitucio sasamarTlos praqtikaSi damkvidrebuli gansxvavebuli da Tanmxvedri azris 

instituti xazs usvams mis gansakuTrebul mniSvnelobas. is mniSvnelovan rols asrulebs 

sakonstitucio samarTalwarmoebis procesSi. sakonstitucio sasamarTlos wevris mier 

gansxvavebuli da Tanmxvedri azris Camoyalibebis Tavisufleba ki warmoadgens ara mxolod 

institutis demokratiulobis warmoCenas, aramed is mosamarTleTa damoukideblobisa da 

miukerZoeblobis sajaro gamoxatvacaa, romelic marTebuli samarTlebrivi reglamentaciisa da 

                                                           
74 mosamarTle l. CorgolaSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 1998 wlis 12 

aprilis #2/1998 ganCineba saqmeze, `Tornike baqraZe saqarTvelos prezidentis winaaRmdeg~. 
75 CorgolaSvili l., konstituciuri kontrolis Teoriisa dapraqtikis sadavo sakiTxebi, Jurn. `adamiani da 

konstitucia~, #2, 2002, 44. 
76 mosamarTle l. CorgolaSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2005 wlis 9 

Tebervlis #2/1/314 ganCireba saqmeze, `fedli kulaevi saqarTvelos parlamentis winaaRmdeg~. 
77 mosamarTle m. kopaleiSvilis gansxvavebuli azri. ix., saqarTvelos sakonstitucio sasamarTlos 2014 wlis 19 

aprilis #1/2/569 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi daviT kandelaki, natalia dvali, zurab 

daviTaSvili, emzar goguaZe, giorgi melaZe da mamuka faCuaSvili saqarTvelos parlamentis winaaRmdeg~.  
78 iqve. 
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damoukidebeli sasamarTlo sistemis pirobebSi sakonstitucio kontrolis ganviTarebas 

ganapirobebs. 

saqarTvelos sakonstitucio sasamarTlos wevris mier gansxvavebuli da Tanmxvedri azrebis 

diferencireba sakonstitucio sasamarTlos mier miRebuli gadawyvetilebis Sinaarsis 

sxvadasxva aspeqtSi gaazrebisa da misi miRebis procesis sworad Sefasebis saSualebas iZleva. 

rogorc kanonSi, aseve, sakonstitucio sasamarTlos praqtikaSi gansxvavebuli azris ormagi 

Sinaarsis mqone terminad gamoyeneba da Tanmxvedri azris Camoyalibebis SemTxvevaSi mxolod 

imaze miTiTeba, rom is (gansxvavebuli azri) gadawyvetilebis samotivacio nawils Seexeba, 

Sinaarsobrivi kuTxiT ar ewinaaRmdegeba samarTlebrivi normebiT dadgenil moTxovnebs, Tumca 

wminda terminologiuri TvalsazrisiT, arsebobs konkretuli saxis Seusabamoba institutis 

mareglamentirebel samarTlebriv normasTan. 

sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azri ar warmoadgens 

samarTlis wyaros, radgan `am uflebiT sargebloba kanonis gamoyenebis procesSi xdeba~79, 

Tumca es faqti ar amcirebs misi Sedegebis gavlenis mniSvnelobas sazogadoebriv interesze. 

gansaxilveli institutis Sinaarsis araswori interpretacia da Camoyalibebuli gansxvavebuli 

da Tanmxvedri azris konkretuli saxis dadgenis ugulebelyofa sazogadoebis SecdomaSi 

Seyvanis mniSvnelovan safrTxes Seicavs. Camoyalibebuli gansxvavebuli an Tanmxvedri azris 

arasworma Sefasebam, SesaZlebelia, gadafaros sakiTxis samarTlebrivi mxare da uaryofiTad 

aisaxos sakonstitucio sasamarTlos avtoritetze.  

vfiqrob, gansxvavebuli da Tanmxvedri azris institutis miznis Sesabamisad, unda moxdes 

misi swori sakanonmdeblo reglamentacia da Sesabamisi praqtikis damkvidreba. sazogadoeba 

informirebuli unda iyos im argumentebis Sesaxeb, romlebic gamoxataven rogorc mTlianad 

sasamarTlos, ise mis calkeul wevrTa mosazrebebs da gadawyvetilebis Sinaarssa da Sedegs 

ganapirobes. saerTo sasamarTloebTan SedarebiT, sakonstitucio samarTalwarmoebisTvis ufro 

maRali standartia dawesebuli, rasac gansaxilveli saqmeebis mniSvneloba da sazogadoebis 

sajaro interesze maTi gavlenis upiratesoba ganapirobebs, amitom sakonstitucio 

samarTalwarmoeba sajaroobis ufro maRali standartiT unda ganxorcieldes. 

sxvadasxva qveyanaSi arsebuli gansxvavebuli da Tanmxvedri azris gamoxatvis praqtikis, 

agreTve, saqarTvelos saerTo sasamarTloebis sistemaSi am institutis momwesrigebeli 

normebis analizis safuZvelze SeiZleba iTqvas, rom dadebiTi Sedegis momtani iqneba 

gansxvavebuli azris institutis Sesaxeb kanonmdeblobiT mowesrigeba, rac Seamcirebs 

gansxvavebuli azris Sesaxeb Teoriasa da praqtikaSi arsebul problemaTa raodenobas.  

am miznis misaRwevad, vfiqrob, winamdebare statiaSi Camoyalibebuli mosazrebebis garda, 

sakonstitucio kontrolis ganviTarebis mizniT, sasurveli iqneba saerTaSoriso gamocdilebis 

gaTvaliswineba da Semdegi rekomendaciebis safuZvelze saWiro RonisZiebebis ganxorcieleba:  

1. saWiroa aRmoifxvres `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organul da 

`sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanons Soris arsebuli 

terminologiuri Seusabamoba da erTgvarovani gansxvavebuli azris saxeebis diferencirebuli 

terminebis damkvidreba; 

2. erTgvarovani sasamarTlo praqtikis dadgenis mizniT, mizanSewonilia, sakonstitucio 

sasamarTlos reglamentSi ganimartos termini `sakonstitucio sasamarTlos gadawyvetileba~. 

kerZod, gansaxilveli institutis momwesrigebel normebSi ganvrcobili saxiT pirdapir 

                                                           
79 mavCiCi a. m., gansxvavebuli da Tanmxvedri mosazrebebis (damoukidebeli mosazrebebis) mniSvneloba sakonstitucio 

da sasamarTlo meTvalyureobis ganviTarebisTvis sloveniis sasamarTlo praqtikis magaliTze, Jurn. `sakonstitucio 

samarTlis mimoxilva~, #4, 2011, 133. 
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ganisazRvros sakonstitucio sasamarTlos wevris mier gansxvavebuli da Tanmxvedri azris 

gamoxatvis uflebis Sesaxeb gadawyvetilebaze, ganCinebaze, saoqmo Canawersa da daskvnaze; 

3. saWiroa, sakonstitucio sasamarTlos praqtikaSi terminologiurad damkvidrdes 

`Tanmxvedri azri~, raTa moxdes gadawyvetilebaze dafiqsirebuli azris martivad aRqma da 

sazogadoebis SecdomaSi Seyvanis prevencia; 

4. sasurvelia, institutTan dakavSirebiT dadgindes sxva ufro konkretuli regulaciebi 

da ganisazRvros sakonstitucio sasamarTlos wevris gansxvavebuli da Tanmxvedri azris 

gamoxatvis meti proceduruli sakiTxi. kerZod, ganisazRvros gansxvavebuli da Tanmxvedri 

azris Camoyalibebisa da misi sakonstitucio sasamarTlosaTvis wardgenis vada da a.S.. 

warmodgenili rekomendaciebis da statiaSi gamoTqmuli calkeuli mosazrebebis praqtikuli 

ganxorcieleba, vfiqrob, dadebiTad aisaxeba sakonstitucio sasamarTlos wevris gansxvavebuli 

da Tanmxvedri azris institutze, sakonstitucio sasamarTlos praqtikis Camoyalibebasa da 

saqarTveloSi sakonstitucio kontrolis ganviTarebaze. 
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The Concept of Dissenting and Concurring Opinions and the Problems of Their  

Construction in the Georgian Constitutional Court’s Case Law 

 

Paata Javakhishvili

 

 

The right of having comparable and dissenting opinion is one of the most significant aspects of function-

ing of the constitutional court, which guarantees the high degree of democracy and transparency. Those as-

pects have very positive effects of the authority of the constitutional court and guarantee the legal argumen-

tation of the decisions. 

The institute of the similar and dissenting opinion can be considered as the defining instrument for the 

quality of democracy and independence of the judges. Since each judge may have opposing opinion about 

the decision of the court, he or she has a privilege to express his/her opinion regarding the problematic issue.  

Despite of the above mentioned the issue of implementing the institute of similar or dissenting opinion is 

still widely discusses around the world. Although lots of countries have implemented this institute, many 

developed countries still refuse implementation this system in their constitutions and legal documents. The 

main argument regarding the abstention is upcoming risks of the reform. According to the scholars of those 

countries, the system where each judge can personally express their opinions despite the judgment, can 

somehow damage the independence and transparency of the court.  

In this article there will be discusses the problem of implementing this institute in Georgia. Firstly, there 

will be discussed the historical development  of this institute, the development in Europe and USA, as well 

as the aspects of advance in Georgia, existing risk factors and affirmative development, as well as recom-

mendations. 
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Actio Popularis, rogorc uflebis dacvis saSualeba saqarTveloSi 
 

maia nasraSvili 

 

Sesavali 

 

saxalxo damcvelis instituti adamianis ZiriTad uflebaTa da TavisuflebaTa dacvis erT-

erT mniSvnelovan garants warmoadgens. ombudsmeni, rogorc samarTlebrivi kontrolis nairsax-

eoba, administraciis saqmeebze saparlamento rwmunebulis instituti da adamianis uflebaTa 

dacvis meqanizmi, aqtiurad Semovida da damkvidrda konstitucionalizmSi.1 

1995 wlis 24 agvistos, konstituciis ZalaSi Sesvlamde, saxalxo damcvelis msgavs insti-

tutad SeiZleba adamianis uflebaTa dacvisa da erovnul umciresobaTa saxelmwifo komitetis 

funqcionireba miviCnioT. 1995 wlis konstituciis proeqtze muSaobisas ki gansakuTrebuli yu-

radReba daeTmo uflebebisa da Tavisuflebebis samarTlebriv, organizaciul da instituciur 

garantiaTa Seqmnas. ase gaCnda konstituciaSi CvenTvis axali instituti _ saxalxo damcveli _ 

ombudsmeni. 1996 wlis 16 maiss ki konstituciis 43-e muxlis Tanaxmad, saqarTvelos parla-

mentma miiRo `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanoni, xolo 1997 wels 

pirveli saxalxo damcveli airCies.2 

Actio popularis saxalxo damcvelis konstituciuri sarCelia, romliTac igi sakonstitucio 

sasamarTlos adamianis uflebaTa da TavisuflebaTa dacvis, Catarebuli an Casatarebeli refe-

rendumisa, Tu arCevnebis normebis konstituciurobis dadgenis mizniT mimarTavs. winamdebare 

statiis mizania, saxalxo damcvelis erT-erT uTavres qmediT meqanizmTan _ konstituciur sar-

CelTan dakavSirebuli sakiTxebis ganxilva, misi gaanalizeba qarTuli kanonmdeblobisa da Seda-

rebiTsamarTlebriv WrilSi.  

statiaSi ganxiluli iqneba saxalxo damcvelis intitutis saqmianobis ZiriTadi mimarTulebe-

bi, Actio popularis institutis arsi; ramdenad aqtiurad iyenebs ombudsmeni konstituciiT gaTva-

liswinebul am saSualebas da ramdenad Sedegiania am uflebis gamoyeneba. naSromSi warmodgenili 

iqneba sakonstitucio sasamarTlos gadawyvetilebebi, romlebic saxalxo damcvelis sarCelTan 

dakavSirebiT iqna miRebuli. maTi sistemuri analizi ganxorcieldeba konkretuli _ Tavisufle-

bis, socialuri da ekonomikuri, samoqalaqo (politikuri), saproceso uflebebis dacvis kuTxiT.  

 

1. saxalxo damcveli instituti saqarTveloSi 

 

ombudsmenis mniSvneloba yvelaze marTebulad profesorma piklem gadmosca, romlis SefasebiT, 

ombudsmenis institutis Seqmnam axali furceli gaxsna saxelmwifosa da moqalaqes _ Zalauf-

lebiT aRWurvil pirebsa da marTulTa Soris urTierTobebSi.3 

msoflioSi pirvelad ombudsmenis instituti SvedeTi amoqmedda, rogorc samTavrobo uwyebaTa 

saparlamento kontrolis uaRresad efeqturi meqanizmi. saparlamento ombudsmeni uflebamosi-

lia, ganaxorcielos ara mxolod zedamxedveloba, aramed aRZras sisxlissamarTlebrivi da dis-

ciplinuri procedurebi mis uflebamosilebas mikuTvnebul sakiTxebze. riqsdagi ramdenime sa-

                                                           
 samarTlis bakalavri, ssip danaSaulis prevenciis centris pirveli donis prevenciis sammarTvelos axalgazrdebTan 

momuSave specialisti.  
1 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 194. 
2 jibRaSvili z., ombudsmeni _ adamianis uflebaTa dacvis samarTlebriv-instituciuri garanti, adamianis uflebaTa 

dacvis samarTali (1), i. sesiaSvilis redaqtorobiT, Tbilisi, 1998, 9. 
3 iqve, 14. 
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parlamento ombudsmens irCevs, romelTagan TiToeuls Tavisi samoqmedo sfero da Sesabamisi 

kompetencia aqvs.4 

ombudsmeni uflebamosilia, daeswros sasamarTlo an administraciuli organoebis ganxilvebs 

da xeli miuwvdebodes am organoebis Canawerebsa da dokumentaciaze. sasamarTlo an administra-

ciuli organo, nebismieri saxelmwifo, an adgilobrivi xelisuflebis warmomadgeneli ombudsme-

nisaTvis, misi moTxovnis Sesabamisad amgvari informaciis miwodebas uzrunvelyofs,Aanalogiuri 

valdebuleba ekisreba nebismier pirs, romelic ombudsmenis kontrolis qveS eqceva.  

amJamad msoflios masStabiT `140-ze meti ombudsmenia, romelic saxelmwifoebriv doneze moq-

medi institutis saxiT aris aRiarebuli. zogierT saxelmwifoSi specializaciis garkveuli 

sistemis damkvidrebiT, ramdenime aseTi institutia Seqmnili. mag., SvedeTSi sferoebisa da funq-

ciebis mixedviT erTgvari gamijvniT ramdenime sxvadasxva ombudsmeni moqmedebs: Sef-ombusmeni 

dakavebulia oficialuri dokumentebisadmi sazogadoebisTvis xelmisawvdomobis sakiTxiT, 

agreTve, kompiuteruli sistemiT da personaluri monacemebis bankiT; ombudsmeni iusticiis sa-

kiTxebSi meTvalyureobs marTlmsajulebis organoebs, policiasa da cixeebs; specialuri om-

budsmeni axorcielebs zedamxedvelobas SeiaraRebul Zalebze da maT urTierTobebze samoqalaqo 

struqturebTan. socialur da sagadasaxado sferoebSi kanonierebas kidev erTi ombudsmeni ze-

damxedvelobs. ukanasknel xanebSi am gunds Seemata ombudsmeni rasobrivi diskriminaciis sakiT-

xebze.  

saerTaSoriso da erovnul doneebze, adamianis uflebebisa da Tavisuflebebis katalogis gam-

didrebis kvalobaze, ombudsmenis institutis specializaciis gzas sxva qveynebSic daadgnen. 

ombudsmenis instituti aqtiurad gamoiyeneba calkeuli qveynebis regionebsa da qalaqebSi, 

isini iqmneba _ qalaqebSi, universitetebTanac da saerTaSoriso donezec. evrokavSirma umaRles 

doneze aRiara ombudsmenis institutis saWiroeba. evroparlamentma daamtkica evropuli ombuds-

menis saWiroeba da wevr-qveynebsac urCia maTi analogebis Seqmna. evrokavSiris nebismier moqa-

laqes SeuZlia mimarTos evropul ombudsmens, evrokavSiris instituciuri sistemis struqture-

bis saqmianobis arasrulyofili organizaciis sakiTxebze. analogiuri uflebamosilebiT gaeros-

Tan moqmedebs adamianis uflebebis umaRlesi komisari, romelsac generaluri asamblea niSnavs.5 

saxalxo damcvelis Tanamdeboba SeiZleba iyos arCeviTi (magaliTad, SvedeTSi, daniaSi, fineT-

Si, portugaliaSi, espaneTSi, saqarTvelosa da sxva qveynebSi) an daniSvniT (magaliTad, safran-

geTSi Suamavali iniSneba ministrTa sabWos dekretiT; gaerTianebul adamianis uflebaTa saparla-

mento rwmunebuls premier-ministris rekomendaciiT niSnavs monarqi). misi movaleobaa, iyos ar-

bitri moqalaqeebsa da xelisuflebas Soris, raTa gamoiZios moqalaqeTa saCivrebi xelisuflebis 

organoebisa da oficialuri Tanamdebobis pirebis winaaRmdeg im SemTxvevaSi, Tu moqalaqeTa 

azriT, xelisuflebam maTi uflebebi da Tavisuflebebi daarRvia. ombudsmeni sxvadasxva admini-

straciuli organos mier adamianis uflebaTa darRvevebis gamovlenasa da uflebebis dacvaze 

kontrols axorcielebs.6 

saxalxo damcvelis institutis erT-erTi `Tavisebureba misi saqmianobis pirad xasiaTSic 

mdgomareobs. erTaderT gamonakliss warmoadgens saxalxo samarTaldacvis kolegia avstriaSi, 

romelic koleqtiuri ombudsmenis saxiT gamodis~7. 

saqarTvelos saxalxo damcveli zedamxedvelobas uwevs saqarTvelos teritoriisa da misi 

iurisdiqciis farglebSi adamianis uflebaTa da TavisuflebaTa dacvas.8 igi adamianis uflebaTa 

                                                           
4 sazRvargareTis qveynebis konstituciebi, v. gonaSvilis redaqtorobiT, tomi IV, Tbilisi, 2007, 782. 
5 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 190. 
6 melqaZe o., konstituciuri samarTlis saxelmZRvanelo, Tbilisi, 2005, 113. 
7 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 190. 
8 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-2 muxli. 
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da TavisuflebaTa darRvevis faqtebs avlens da darRveuli uflebebisa da Tavisuflebebis aRd-

genas uwyobs xels.9 

 

1.1. saxalxo damcvelis institutis sakonstitucio mowesrigeba 

 

saxalxo damcveli is Tanamdebobis piria, romelsac SeuZlia mimarTos nebismierma moqalaqem, 

Tu igi ukmayofiloa administraciuli gadawyvetilebiT, misi miRebis proceduriT, saxelmwifo 

aparatis muSakTa moqmedebiT.10 

saxalxo damcvelis instituti mowesrigebulia saqarTvelos konstituciaSi.11 saqarTvelos 

konstituciis 43-e muxlis Sesabamisad, saxalxo damcvelis uflebamosileba ganisazRvreba orga-

nuli kanoniT. amave muxlis me-2 punqtSi gansazRvrulia saxalxo damcvelis zogadi uflebamo-

silebebi, roliTac am institutis arsi da saxalxo damcvelis moqmedebis saqmianobis sfero 

vlindeba. `saxalxo damcveli uflebamosilia, gamoavlinos adamianis uflebaTa da TavisuflebaTa 

darRvevis faqtebi, Seatyobinos amis Sesaxeb Sesabamis organoebsa da pirebs~.12 aRniSnuli norma 

detaluradaa dakonkretebuli `saxalxo damcvelis Sesaxeb~ saqarTvelos organul kanonSi, sa-

dac amomwuravadaa CamoTvlili saxalxo damcvelis ufleba-movaleobebi. rogorc am normidan 

Cans, saxalxo damcvelis umTavresi funqcia adamianis ZiriTad uflebaTa da TavisuflebaTa dac-

vaa, romelic SesaZloa atarebdes, rogorc prevenciul, ise Semdgom xasiaTs.  

saxalxo damcvelisTvis mimarTvis uflebamosileba aqvT: saqarTvelos moqalaqeebs, ucxo qvey-

nis moqalaqeebs, moqalaqeobis armqone pirebs, agreTve, kerZo samarTlis iuridiul pirebs, po-

litikur da religiur gaerTianebebs. aRniSnul pirebs SeuZliaT gancxadebiT an saCivriT mimar-

Ton ombudsmens, romlebic exeba saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis 

organoTa, sajaro dawesebulebaTa da Tanamdebobis pirTa qmedebas an aqtebs saqarTvelos kons-

tituciiTa da kanoniT dadgenl uflebaTa da TavisuflebaTa, agreTve, im saerTaSoriso xelSe-

krulebaTa da SeTanxmebebiT dadgeli uflebaTa da TavisuflebaTa darRvevis Sesaxeb, romelTa 

monawilec aris saqarTvelo.13 

saqarTvelos saxalxo damcvels 5 wlis vadiT irCevs saqarTvelos parlamenti sruli Semad-

genlobis umravlesobiT. kandidaturis wardgenis ufleba aqvT saparlamento fraqciasa da par-

lametis wevrTa sul cota eqvskacian jgufs, romlebic ar Sedian arc erT fraqciaSi.14 miux-

edavad saxalxo damcvelis arCevis saparlamento wesisa, igi sakanonmdeblo xelisuflebas ar 

eqvemdebareba. sakuTari uflebamosilebis ganxorcielebisas saxalxo damcveli sruliad damou-

kidebelia da mxolod saqarTvelos konstituciasa da kanons emorCileba. amasTan, saqarTvelos 

saxalxo damcvelis damoukideblobis umniSvnelovanes garants warmoadgens specialuri imunite-

ti da indemniteti, romlebic mas `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanoniT 

aqvs miniWebuli.15 saxalxo damcvelis institutis Tavisebureba imaSi mdgomareobs, rom igi 

garkveulwilad parlamentis sakontrolo funqciis realizacias axdens.16Oombudsmeni afarToebs 

da avsebs parlamentis tradiciul sakontrolo funqciebs sxva saxelmwifo organoebis mi-

marT,Aamitomac bevrma qveyanam swored aseTi gziT gaamdidra saparlamento kontrolis meqaniz-

mi.17 

                                                           
9 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-3 muxlis me-2 punqti. 
10 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 194. 
11 saqarTvelos konstituciis 43-e muxli. 
12 iqve. 
13 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-13 muxli.. 
14 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-6 muxlis me-2 punqti. 
15 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2008, 96. 
16 gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., erqvania T., papaSvili T., saqarTvelos 

sakonstitucio samarTali, me-2 gamocema, 2014, 223. 
17 melqaZe o., konstitucionalizmi, Tbilisi, 2008, 194. 
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1.2. saxalxo damcvelis uflebadamcvelobiTi saqmianobis praqtika 

 

adamianis uflebaTa dacvis TvalsazrisiT, saqarTveloSi ombudsmenis zedamxedvelobis qveS 

eqceva xelisuflebis yvela Sto: sakanonmdeblo, sasamarTlo, aRmasrulebeli, nebismieri Tanam-

debobis piri, ministrebi da prezidenti; saxelmwifo da sazogadoebrivi organizaciebi, dawese-

bulebebi da sawarmoebi.18 

saqarTvelos saxalxo damcveli saqarTvelos parlaments weliwadSi erTxel, kalendaruli 

wlis martSi warudgens angariSs qveyanaSi adamianis uflebaTa da TavisuflebaTa dacvis mdgoma-

reobis Sesaxeb. saparlamento angariSi unda Seicavdes adamianis uflebaTa da TavisuflebaTa 

dacvis Sesaxeb zogad Sefasebebs, daskvnebsa da rekomendaciebs. angariSSi unda mieTiTos saxelm-

wifo xelisuflebisa da adgilobrivi TviTmmarTvelobis im organoebisa da Tanamdebobis pirebze, 

romlebic arRvevdnen adamianis uflebebsa da Tavisuflebebs, ar iTvaliswinebdnen saqarTvelos 

saxalxo damcvelis rekomendaciebs am uflebaTa aRdgenis RonisZiebebis Sesaxeb.19 

saxalxo damcvelis yovelwliuri angariSi ombudsmenis xelT arsebuli yvelaze mZlavri ia-

raRaia. am angariSs mraval qveyanaSi gansacvifrebeli efeqti aqvs da sazogadoebis did yuradRe-

bas imsaxurebs. mag., SvedeTSi mas adareben cnobil “WHO IS WHO”-s, yvela Tanamdebobis piri Tu 

organizacia maqsimalurad cdilobs, rom am `Sav siaSi~ ar moxvdes.20 

saxalxo damcvelis saparlamento angariSebi mimoixilavs samoqalaqo, politikur, ekonomikur, 

socialur da kulturul uflebaTa dacvis mdgomareobas saqarTveloSi; asaxavs adamianis ufle-

baTa dacvis kuTxiT saxelmwifoSi arsebul zogad tendenciebsa da moqalaqeTa uflebebisa da 

Tavisuflebis darRvevis konkretul faqtebs.21 

2009 wlis 16 ivliss `saxalxo damcvelis Sesaxeb~ saqarTvelos organul kanonSi ganxor-

cielebuli cvlilebebis Tanaxmad, saxalxo damcveli prevenciis erovnuli meqanizmis funqcieb-

sac asrulebs.22 saxalxo damcveli an specialuri prevenciuli jgufis wevri amowmebs dakavebis, 

winaswari patimrobisa da Tavisuflebis SezRudvis sxva adgilebSi adamianis uflebaTa da Tavi-

suflebaTa dacvis mdgomareobas23,Mmag., SezRuduli SesaZleblobebis mqone pirTa dawesebulebeb-

Si, fsiqiatriul dawesebulebebSi, sasjelaRsrulebis dawesebulebebsa da droebiTi moTavsebis 

izolatorSi ganxorcielebuli monitoringis specialuri angariSebi da sxv.24 

 

2. Actio popularis, rogorc saxalxo damcvelis samarTlebrivi meqanizmi 

 

piris samarTlebrivi statusis principTa Soris erT-erTi umniSvnelovanesia misi ZiriTadi 

uflebebis dacvis garantirebuloba. arasakmarisia adamianis uflebaTa Tundac sakonstitucio 

doneze deklarireba, saWiroa yvela adamianisaTvis am uflebebiT sargeblobis SesaZleblobis 

uzrunvelyofa. saxelmwifo valdebulia, misTvis xelmisawvdomi yvela saSualebiT uzrunvelyos 

                                                           
18 baqaquri n., ombudsmebis instituti da misi qarTuli saxesxvaoba, adamianis uflebaTa dacvis samarTali (1), i. se-

siaSvilis redaqtorobiT, Tbilisi, 1998, 20. 
19 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis 22-e muxlis 1-li, me-2 da me-3 punqtebi. 
20 baqaquri n., ombudsmebis instituti da misi qarTul saxesxvaoba, adamianis uflebaTa dacvis samarTali (1), i. se-

siaSvilis redaqtorobiT, Tbilisi, 1998, 22. 
21 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2011, 7. 
22 wamebisa da sxva sastiki, araadamianuri an damamcirebeli mopyrobis an sasjelis winaaRmdeg konvenciis fakulta-

turi oqmis Sesabamisad. 
23 ix., <http://ombudsman.ge/index.php?page=777&lang=0&n=9> [07.03.2013]. 
24 ix., <www.ombudsman.ge> [07.03.2013] 

http://ombudsman.ge/index.php?page=777&lang=0&n=9
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am uflebaTa realuri ganxorcieleba.25 swored Actio popularis warmoadgens adamianis uflebaTa 

dacvis erT-erT mniSvnelovan SesaZleblobas.  

Actio popularis26 adamianis uflebaTa evropuli konvenciis leqsikonSi ganmartebulia, rogorc 

`saCivari sazogado interesTa dacvis gamo~.27 aRniSnuli instituti romis samarTalSi gagebu-

lia, rogorc moqalaqis ufleba daicvas sajaro interesi sasamarTloSi.28 Actio popularis-s ro-

mis samarTali iTvaliswinebda kvazideliqtebis dros. im SemTxvevaSi, Tu saxlis saxuravze an 

lavgardanze (karnizze) iseTi sagani iqneboda damagrebuli, romlis, SemTxveviT Camovardnisas, 

SesaZlebeli iyo zianis miyeneba, pasuxismgebloba gaTvaliswinebuli iyo obieqturi faqtis arse-

bobis gamo, imis miuxedavad, TviT mcxovrebma, Tu mesame pirma Caidina aRniSnuli qmedeba. sarCe-

li Sedioda e.w. Actio popularis kategoriaSi da nebismier moqalaqes hqonda miniWebuli misi 

wardgenis ufleba.29 

normatiuli aqtebis konstituciurobaze zogadi kontroli msoflios mravali saxelmwifos 

sakonstitucio sasamarTlos mniSvnelovani funqciaa, romlis ganxorcielebisas uzrunvelyofi-

lia konstituciis, rogorc ZiriTadi kanonis, uzenaesoba. istoriulad sakonstitucio 

marTlmsajulebis ganxorcieleba swored parlamentis mier miRebuli kanonebis konstituciuro-

bis SemowmebasTan aris dakavSirebuli.30 

saqarTvelos saxalxo damcvelis saqmianobaSi sakonstitucio marTlmsajulebis procesSi mo-

nawileobas mniSvnelovani adgili uWiravs. saxalxo damcvels ufleba aqvs, inicireba gaukeTos 

abstraqtul sakonstitucio kontrols.31 abstraqtuli konstroli aris sakonstitucio kon-

trolis forma, romlis drosac sakiTxi kanonis an sxva normatiuli aqtis konstituciis nor-

mebTan Sesabamisobis Sesaxeb dgeba ise, rom mas romelime wamoWril davasTan an konkretul ga-

remoebebTan kavSiri ar aqvs.32 abstraqtuli normaTkontrolis farglebSi sakonstitucio sasa-

marTlosadmi mimarTvis uflebamosilebis mqone subieqtebidan erT-erTi swored saxalxo damc-

velia. 

rogorc wesi, saxalxo damcvelis mier sakonstitucio sasamarTlosaTvis mimarTvis safuZve-

li xdeba saqmeTa Seswavlis dros gamovlenili normatiuli aqtebis konstituciasTan winaaRmde-

gobis dadgena. amavdroulad, `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis Tanax-

mad, nebismieri pirs SeuZlia mimarTos gancxadebiT saxalxo damcvels, Tu ganmcxadebeli sada-

vod xdis normatiuli aqtebis saqarTvelos konstituciis me-2 TavTan Sesabamisobas. am SemTxve-

vaSi saxalxo damcvelis aparati swavlobs gancxadebas da mis safuZvelze iRebs gadawyvetilebas 

sasamarTlosadmi sarCeliT mimarTvis mizanSewonilobis Sesaxeb.33 

 

  

                                                           
25 melqaZe o., konstituciuri samarTlis saxelmZRvanelo, Tbilisi, 2005, 110. 
26 igi laTinuri terminia da niSnavs sazogadoebis saxeliT sarCelis Setanas sasamrTloSi. ix., laTinur-qarTuli 

iurdiuli leqsikoni, <http://interesi.files.wordpress.com/2011/10/latin-georgian-legal-dictionary.pdf> [07.03.2013]. 
27 ix., <http://www.nplg.gov.ge/gwdict/index.php?a=term&d=6&t=60> [07.03.2013]. 
28  Hsiung G., Anarchy, Hierarchy, and Actio Popularis: An International Governance Perspective, Montreal, Canada, 2004. 
29 gariSvili m., xoferia m, romis samarTlis safuZvlebi, 253; xelmisawvdomia Tbilisis saapalacio sasamarTlos veb-

gverdze: <http://www.tbappeal.court.ge> [(07.03.2013]. 
30 kaxiani g., abstraqtuli normaTkontrolis problemebi saqarTvelos sakonstitucio sasamarTlos saqmianobaSi, sa-

marTlis Jurnali, #1, 2009, 62. 
31 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2011, 51. 
32 kaxiani g., abstraqtuli normaTkontrolis problemebi saqarTvelos sakonstitucio sasamarTlos saqmianobaSi, sa-

marTlis Jurnali, #1, 2009, 63. 
33 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2011, 7. 

http://interesi.files.wordpress.com/2011/10/latin-georgian-legal-dictionary.pdf
http://www.nplg.gov.ge/gwdict/index.php?a=term&d=6&t=60
http://www.tbappeal.court.ge/
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2.1. Actio popularis-is instituti 

 

Actio popularis-is institutSi moiazreba saxalxo sarCeli sazogadoebrivi interesebisTvis. ar-

sebobs qveynebi, sadac am tipis sarCelebis aqtualuroba dRiTidRe izrdeba, Tumca zogierT sax-

elmwifoSi, piriqiT, sakonstitucio doneze garkveulwilad SeizRuda maTi wardgenis SesaZleb-

loba. 

SvedeTSi ombudsmenis sarCeli Actio popularis-is xasiaTs atarebs. nebismier moqalaqes SeuZlia 

mimarTos am berkets, saxalxo damcvelic ar aris SezRuduli maT wardgenaSi, Tumca sasamar-

Tlos garkveul SemTxvevebSi diskreciuli uflebamosileba aqvs.34 

daniaSi Actio popularis nebismier dainteresebul pirs saCivris wardgenis uflebas aniWebs. aR-

niSnul SemTxvevaSi ar aris saWiro, rom mxares konkretul saqmeSi raime materialuri dainte-

reseba hqondes, mxolod ramdenime formaluri aucileblobis dacvac sakmarisia. magaliTad, moT-

xovna, romlis Tanaxmadac, garkveuli RonisZiebebi unda gatardes miRebuli administraciuli 

resursebis sistemaSi arsebul konfliqtebTan dakavSirebiT, sanam saqmeSi saxalxo damcveli 

CaerTveba. daniaSi aRniSnul institutSi igulisxmeba ara saxalxo sarCeli sakonstitucio sasa-

marTlosadmi, aramed saxalxo sarCeli (saCivari) Tavad ombudsmenisadmi. yovelwliurad daax-

loebiT 4000 moqalaqe iyenebs am uflebas. momsaxurebaze ar aris dadgenili gadasaxadi, rac, 

bunebrivia, ombudsmenis intitutze gacilebiT met xelmisawvdomobas ganapirobebs, vidre _ sasa-

marTloebze. amgvari mowesrigebis saSualebiT ombudsmens moqalaqeTa uflebebis yvela aspeqtSi 

dacvis SesaZlebloba aqvs.35 

saqarTvelos sakonstitucio sasamarTlos SeiZleba piradad mimarTos saqarTvelos moqalaqem, 

romlis uflebebic dairRva. aseTive wesi moqmedebs germeniis federalur respublikaSi, Sveica-

riasa da espaneTSi; ungreTSi sakonstitucio sarCeli Actio popularis-is xasiaTs atarebda,36 ma-

gram 2010 wlis sakonstitucio cvlilebebis Sedegad Actio popularis, romelic SesaZleblobas 

aZlevda nebismier pirs, miemarTa sakonstitucio sasamarTlosTvis, SeizRuda. aRniSnuli Se-

zRudva gamoixata imaSi, rom axali mowesrigeba aRar uzrunvelyofs sakonstitucio sasamar-

TloSi Actio popularis-s. Sesabamisad, moqalaqeebs uSualo samarTlebrivi interesis gareSe samar-

Tlebrivi normis konstituciurobis gadaxedvis inicirebis ufleba aRar eZlevaT.37 sakonstitu-

cio komisiis daskvniT, aRniSnuli institutis gauqmeba ar arRvevs evropis sakonstitucio 

standartebs. cvlilebis dadebiT mxared miiCneul iqna sakonstitucio sasamarTlos gadatvirT-

vis Tavidan acileba, Tumca aRiniSna am SezRudvis uaryofiTi mxarec _ Actio popularis-s   SesaZ-

loa efeqturi roli eTamaSa mravalricxovan samarTlebriv qmedebebSi gamoxatuli politikuri 

protestis SerbilebaSi.38 

saqarTvelos kanonmdeblobiT, sakonstitucio sasamarTloSi sarCelis Setanis ufleba aqvs 

saqarTvelos saxalxo damcvels, Tu is CaTvlis, rom normatiuli aqtebi an calkeuli sakanonm-

deblo normebi arRveven adamianis konstituciur uflebebsa da Tavisuflebebs.39 amasTan, sasa-

marTlosTvis mimarTvis uflebis mqone sxva subieqtebisgan gansxvavebiT, saxalxo damcveli ar 

                                                           
34 Ebbesson G., Access to Justice in Environmental Matters in the Eu, Netherlands, 2002, 465. 
35 Gotze M., The Danish ombudsman - A National Watchdog With Selected Preferences, Utrecht Law Review, Vol.6, No.1, 2010, 35. 
36 melqaZe o., konstituciuri samarTlis saxelmZRvanelo, Tbilisi, 2005, 112.  
37 Szabo M., Changes in the Institutional Context of the Ombudsman System in the Republic of Hungary in 2012, Beijing Law Re-

view, No.3, 2012, 117-118.  
38 Szabo M., Proceedings of the Constitutional Court and the Ombudsman's Activity: First Steps in Practice on the Basis of Regulation 

of the Basic Law, Romanian Journal of Political Science, Vol.13, No.1, 2013, 4. 
39 melqaZe o., konstituciuri samarTlis saxelmZRvanelo, Tbilisi, 2005, 112. 
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aris SezRuduli saWiroebiT, arsebobdes konkretul uflebis darRvevis faqti an/da darRvevis 

realuri safrTxe.40 

 

2.2. sarCelis gamoyenebis samarTlebrivi safuvZlebi saqarTveloSi 

 

sakonstitucio sasamarTlo konstituciurobis, kanonierebisa da moqalaqeTa uflebebisa da 

Tavisuflebebis mTavari damcvelia Sidasaxelmwifoebriv samarTlebriv sistemebSi.41 profesor b. 

zoiZis azriT, sasamarTlo warmoadgens kanonis namdvil salaparako enas.42  saqarTvelos sa-

konstitucio sasamarTlo aris sakonstitucio kontrolis sasamarTlo organo, romelic sa-

qarTvelos konstituciis uzenaesobas, konstituciur kanonierebas da adamianis konstituciur 

uflebebisa da Tavisuflebebis dacvas uzrunvelyofs.43 saqarTvelos konstitucia adgens ra sa-

konstitucio sasamarTlos kompetencias mikuTvnebul uflebamosilebaTa nusxas, imavdroulad 

gansazRvravs, rom sakonstitucio sasamarTlo `axorcielebs saqarTvelos konstituciiT da or-

ganuli kanoniT gansazRvrul sxva uflebamosilebebs~44.   

saqarTvelos konstituciis 89-e muxlis 1-li punqtis `d~ da `v~ qvepunqtebis Sesabamisad, 

saxalxo damcvels aqvs sakonstitucio sarCelis wardgenis ufleba adamianis ZiriTad uflebebsa 

da TavisuflebebTan mimarTebiT da ixilavs referendumisa da arCevnebis momwesrigebeli normebi-

sa da am normebis safuZvelze Catarebuli an Casatarebeli arCevnebis (referendumis) konstitu-

ciurobasTan dakavSirebul davebs. 

saqarTvelos saxalxo damcveli ganixilavs adamianis uflebaTa da TavisuflebaTa darRvevis 

Sesaxeb gancxadebebsa da saCivrebs im SemTxvevaSi Tu ganmcxadebeli sadavod xdis normatiuli 

aqtebis saqarTvelos konstituciasTan Sesabamisobasa da referendumisa da arCevnebis momwesrige-

beli normebis da am normebis safuZvelze Catarebuli an Casatarebeli arCevnebis (referendumis) 

konstituciurobas.45 uflebamosilebis Semowmebis mizniT saxalxo damcvels SeuZlia sakonsti-

tucio sasamarTlos mimarTos konstituciuri sarCeliT referendumisa da arCevnebis momwesri-

gebeli normebisa da am normebis safuZvelze Catarebuli an Casatarebeli arCevnebis konstitu-

ciurobasTan dakavSirebiT an, Tu normatiuli aqtiT an misi calkeuli nawiliT darRveulia sa-

qarTvelos konstituciis me-2 TaviT aRiarebuli adamianis uflebani da Tavisuflebani.46 analo-

giuri mowesrigebaa dadgenili `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli 

kanoniTac. 

 

3. Actio popularis-is gamoyenebis praqtika saqarTveloSi 

 

    saqarTveloSi Actio popularis-is gamoyenebas arc Tu ise didi xnis praqtika aqvs. saxalxo 

damcveli am uflebamosilebas xSirad moqalaqeTa mimarTvis safuZvelze konkretul davebTan da-

kavSirebiT iyenebs. Actio Popularis-is sakuTari iniciativiT wargenis SemTxvevebi SedarebiT nakle-

bia, Tumca, bunebrivia, arsebobs abstraqtuli normaTkontrolis ganxorcielebis SemTxvevebic. 

                                                           
40 tuRuSi g., saxalxo damcveli: konstituciuri kontrolis ganxorcielebis aqtiuri monawile, saerTaSoriso kon-

ferencia `sasamarTlo aqtivizmi da TviTSezRudva: konstituciuri uflebebis Teoria da praqtika~, baTumi, 2010, 2.  

ix., <www.ombudsman.ge> [09.03.2013]. 
41 gegenava d., sakonstitucio marTlmsajuleba saqarTveloSi: samarTalwarmoebis ZiriTadi sistemuri problemebi, 

Tbilisi, 2012, 54. ix. citireba: Kayrakamisheva-Jovanoskva T., Different Models for Prediction of Constitutionality, Legality 

and Indefendence of Constitutional Court of Republic of Macedonia, 2nd Congress of the World Conference on Constitutional Justice, 

Rio de Janeiro, 16-17 January 2011, 1. 
42 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 2007, 46. 
43 `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 1-li muxlis 1-li punqti. 
44 kaxiani g., sakonstitucio kontrolis instituti da misi funqcionirebis problemebi saqarTveloSi: kanonmdeblo-

bis da praqtikis analizi, Tbilisi, 2008, 113. 
45 `saxalxo damcvelis Sesaxeb~ saqarTvelos organuli kanonis me-14 muxlis 1-li punqti. 
46 iqve, 21-e muxlis 1-li punqtis `i~ qvepunqti. 

http://www.ombudsman.ge/
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sazogadoebis interesebis dacvis mizniT sarCelis wardgenis uflebamosileba adamianis uflebaTa 

da TavisuflebaTa dacvis mizniT saxalxo damcvelis xelT arsebuli erT-erTi yvelaze Zlieri 

berketia. 

 

3.1. sarCelis gamoyenebis ZiriTadi mimarTulebebi 

 

saxalxo damcvels ufleba aqvs, sakonstitucio sasamarTlos mimarTos saqarTvelos konsti-

tuciis me-2 TavTan normis Sesabamisobis dadgenis moTxovniT, adamianis ZiriTad uflebaTa da 

TavisuflebaTa dacvis mizniT, agreTve, Catarebuli an Casatarebeli arCevnebisa Tu referendumis 

momwesrigebeli normebis konstituciurobis dadgenis mizniT.  

 

3.1.1.  adamianis ZiriTadi uflebebisa da Tavisuflebebis dacva 

 

ZiriTadi uflebebis aRiareba saxelmwifos gansazRvruli movaleobebs akisrebs. magram ras 

niSnavs saxelmwifos movaleoba?Yyovelive amas konstituciaSi aRniSnuli uflebebis saSualo 

dacvis myari birTvis da am uflebis uSualo iuridiuli efeqtis sakiTxamde mivyavarT. ZiriTad 

uflebaTa da TavisflebaTa konstituciaSi Setana saxelmwifosTvis valdebulebaTa aRiarebas 

niSnavs.47 

ZiriTadi uflebebi saqarTvelos samarTlebrivi sistemis umTavresi Semadgeneli nawilia da 

es aRiarebulia konstituciis me-7 muxliT, romelic ZiriTad uflebebs `uSualod moqmed sa-

marTals~ uwodebs. wminda samarTlebrivi eniT rom vTqvaT, isini `obieqtur samarTals~ war-

moadgens. es niSnavs, rom adamians ufleba aqvs, uSualod, pirdapir gamoiyenos ZiriTadi uflebe-

bi Tavisi interesebis dasacavad, yovelgvari damatebiTi sakanonmdeblo an sxva normatiuli aq-

tebis normaTa savaldebulo moxmobis gareSe, sasamarTlo ki valdebulia gaiTvaliswinos Ziri-

Tad uflebaTa uzenaesi, sakonstitucio mniSvneloba da samarTlis normebze maTi zemoqmedebis 

Zala.48 

zemoTqmulidan ikveTeba ZiriTadi uflebebis mTavari arsi: ZiriTadi uflebebi, upirveles 

yovlisa, saxelmwifosgan adamianis damcavi uflebebia. ZiriTadi uflebebi boWavs saxelmwifo 

xelisuflebas da gamoricxavs imas, rom xelisuflebas yvelafris ufleba hqondes.49 `ZiriTadi 

uflebebis dacvis umniSvnelovanesi garantiaa sakonstitucio sasamarTlo. sasamarTlos Sefase-

bis masStabi SeiZleba iyos mxolod konstitutucia. (...) samarTalia erTaderTi masStabi, rom-

lis Sesabamisadac sasamarTlos SeuZlia Seafasos normatiuli aqtis konstituciuroba.~50  

ZiriTad uflebaTa dacvis kidev erT mniSvnelovan garants warmoadgens swored saxalxo 

damcvelis instituti da sakonstitucio sasamarTloSi Setanili misi sarCeli adaminis ufle-

baTa da TavsuflebaTa dacvis mizniT. 

saqarTvelos saxalxo damcvels ar aqvs sakanonmdeblo iniciativis ufleba. Mmiuxedavad amisa, 

igi uflebamosilia, adamianis uflebaTa da TavisuflebaTa uzrunvelyofis mizniT winadadebebi 

warudginos parlaments kanonmdeblobis srulyofis Sesaxeb. amasTan, saxalxo damcveli sargeb-

lobs sakonstitucio sasamarTlosTvis konstituciuri sarCeliT mimarTvis uflebiT kanonebisa 

                                                           
47 Siao a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. maisuraZis Targmani, T. niniZis redaqto-

robiT, Tbilisi, 2003, 333. 
48 melqaZe o., konstituciuri samarTlis saxelmZRvanelo, Tbilisi, 2005, 87. 
49 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 39. 
50 izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konstituciis komentarebi, saqarTvelos moqalaqeo-

ba, adamianis ZiriTad uflebani da Tavisuflebani, Tbilisi, 2005, 19. 
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da kanonqvemdebare normatiuli aqtebis gauqmebis moTxovnis Taobaze, Tu isini ewinaaRmdegeba 

saqarTvelos konstituciis me-2 TaviT aRiarebul adamianis uflebebsa da Tavisuflebebs.51 

 

3.1.2. arCevnebisa da referendumis konstituciuroba 

 

konstituciuri sarCelis an konstituciuri wardginebis ganxilvis vada ar unda aRamate-

bodes 9 Tves sakonstitucio sasamarTloSi konstituciuri sarCelis an konstituciuri ward-

ginebis registraciis momenatidan. gansakuTrebul SemTxvevaSi sarCelis ganxilvis vadas ara 

umets 2 TviT agrZelebs sakonstitucio sasamarTlos Tavjdomare, Tumca gansxvavebuli vadebia 

dadgenili arCevnebisa an referendumTan dakavSirebiT. Casatarebeli arCevnebis an referendumis 

momwesrigebeli normebis safuZvelze Casatarebeli arCevnebis an referendumis konstituciuro-

bis Sesaxeb konstituciuri sarCelis ganxilvis vada ar unda aRematebodes 30 dRes sakonsti-

tucio sasamarTloSi sarCelis Setanidan. konstituciuri sarCeli sakonstitucio sasamarTloSi 

Seitaneba Casatarebeli arCevnebis daniSvnamde araugvianes 30 dRisa. aRniSnuli vada ar vrcel-

deba im SemTxvevaze, rodesac sasarCelo moTxovna referendumis (arCevnebis) daniSvnis valdebu-

lebis dakisrebas ukavSirdeba. Catarebuli arCevnebis, garda saqarTvelos prezidentis arCevnebi-

sa, an referendumis momwesrigebeli normebisa da am normebis safuZvelze Catarebuli arCevnebis 

an referendumis konstituciurobis Sesaxeb sakiTxis ganxilvis vada ar unda aRematebodes 30 

dRes sakonstitucio sasamarTloSi sarCelis Setanidan. gansakuTrebul SemTxvevaSi sarCelis 

ganxilvis vadas ara umetes 30 dRiT agrZelebs sakonstitucio sasamarTlos Tavmjdomare. 

rac Seexeba Catarebuli saqarTvelos prezidentis arCevnebis momwesrigebel normebs da am 

normis safuZvelze saqarTvelos prezidentis  Catarebuli arCevnebis konstituciurobis Sesaxeb 

konstituciuri sarCelis ganxilvas, igi ar unda aRematebodes 12 dRes sakonstitucio sasamar-

TloSi sarCelis Setanidan.52 

`sakonstitucio sasamarTlos am uflebamosilebam 2005 wlis 27 dekembris konstituciuri 

kanoniT mniSvnelovani cvlileba ganicada. am cvlilebamde sakonstitucio sasamarTlos ufleba-

mosileba am nawilSi Semdegnairad iyo Camoyalibebuli: saqarTvelos sakonstitucio sasamarTlo 

`ixilavs referendumisa da arCevnebis konstituciurobis sakiTxTan dakavSirebul davas (saqarT-

velos konstituciis 89-e muxlis pirveli punqtis `d~ qvepunqti)~. am uflebamosilebis far-

glebSi sakonstitucio sasamarTlo ganixilavda uSualo demokratiis ori umniSvnelovanesi 

formis _ referendumisa da arCevnebis daniSvnis (an ardaniSvnis), sareferendumo sakiTxis, re-

ferendumisa da arCevnebis Catarebis konstituciurobis Taobaze wamoWril davebs. saqarTvelos 

konstitucia, samarTlebrivi saxelmwifosaTvis referendumisa da arCevnebis gansakuTrebuli 

mniSvnelobidan gamomdinare, mTel rig moTxovnebs iTvaliswinebs uSualo demokratiis am forme-

bis gamoyenebasTan dakavSirebiT. zemoaRniSnul konstituciur cvlilebamde sakonstitucio sasa-

marTlos amocanas warmoadgenda, daedgina (ra Tqma unda, saTanado subieqtis momarTvis SemTxve-

vaSi), ramdenad daculi iyo qveynis ZiriTadi kanonis moTxovnebi referendumisa da arCevnebis 

institutebis gamoyenebis dros.~53  

saxalxo damcvelis mier sakonstitucio sasamarTloSi dRemde Setanili sarCelebi saqarTve-

los konstituciis me-2 TavTan mimarTebiT miRebuli normatiuli aqtebis konstituciurobas 

Seexeba. aRniSnuli uflebamosileba gansakuTrebiT mniSvnelovania im ganmcxadebelTaTvis, romel-

Tac sakonstitucio sasamarTlosTvis damoukideblad mimarTvis SesaZlebloba ar aqvT. aqve unda 

                                                           
51 miqanaZe g., adaminis uflebaTa dacva erovnul da saerTaSoriso samarTalSi, ix., saqarTvelos parlamentis bibli-

oTekis veb-gverdze <http://www.nplg.gov.ge> [27.02.2013]. 
52 `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 22-e muxli. 
53 xecuriani j., saqarTvelos sakonstitucio sasamarTlos uflebamosileba referendumisa da arCevnebis konstituci-

urobis sakiTxebze, Jurnali `sakonstitucio samarTlis mimoxilva~, #1, 2009,58. 

http://www.nplg.gov.ge/
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aRiniSnos, rom saxalxo damcvels ar usargeblia iseTi uflebamosilebiT, rogoriaca referen-

dumis daniSvnis/ar daniSvnis konstituciurobis Sefasebis moTxovniT sarCelis momzadeba.54 

 

3.2. saxalxo damcvelis sakonstitucio sarCelebi 

 

saxalxo damcvelisTvis Actio popularis-is ganxorcielebis uflebamosilebis miniWebis dRidan 

sakonstitucio sasamarTloSi ombudsmenis mier Setanil iqna ramdenime sakonstitucio sarCeli, 

romlebmac mniSvnelovnad Seuwyves xeli sakonstitucio sasamarTlos praqtikis ganviTarebas. 

Semdeg qveTavebSi ganxiluli iqneba 2013 wlis pirveli naxevris mdgomareobiT arsebuli ramde-

nime mniSvnelovani gadawyvetileba, romlebic sakonstitucio sasamarTlom saxalxo damcvelis 

mier Setanil sarCelebTan dakavSirebiT miiRo. 

 

3.2.1. Tavisuflebis uflebebi 

 

saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis gadawyvetilebiT, saqarTve-

los saxalxo damcvelis sakonstitucio sarCeli nawilobriv dakmayofilda.55 mosarCelem ramde-

nime norma gaxada sadavod. maT Soris erT-erTia `mauwyeblobis Sesaxeb~ saqarTvelos kanonis me-

2 muxlis `t~ qvepunqtis sityvebi _ `licenziis mflobeli~.56 mosarCele mxares arakonstitu-

ciurad miaCnda normidan gamomdinare, sakabelo qseliT an Tanamgzavris saSualebiT mauwyeblobis 

gansaxorcieleblad licenziis miRebis saWiroeba. saxalxo damcvelma, aseve, arakonstituciurad 

miiCnia sakabelo qselis an Tanamgzavris saSualebiT mauwyeblobis ganxorcielebis pirobebSi 

maTi saxeobis Secvlisas licenziis modificirebis valdebuleba.57 

mosarCele miuTiTebs, rom mauwyeblobis licenzia ar warmoadgens maTi saqminaobis kanoniere-

bis kontrolisTvis saWiro meqanizms, vinaidan savaldebulo licenzirebis ararsebobis SemTxve-

vaSic SesaZlebelia, sxvaTa uflebebis dacvis mizniT, sakabelo mauwyeblobis kontroli. mis 

erT-erT SesaZlo saSualebad miiCneva komisia, romlis ZiriTadi funqciaa regulireba, ris meS-

veobiTac mauwyebelTa saqmianobis kontroli xorcieldeba. kerZod, mauwyeblobis saqmianobis ka-

nonierebis kontrolis funqcia komisias aqvs regulirebis da ara licenzirebis farglebSi. aqe-

dan gamomdinare, mosarCele aRniSnavs, rom sakabelo qselis an Tanamgzavris saSualebiT mau-

wyeblobis licenzireba ar emsaxureba saqarTvelos konstituciis 24-e muxlis me-4 punqtSi Ca-

moTvlil arc erT legitimur mizans. 

amasTan, mosarCelis azriT, arakonstituciuria sakabelo qseliT an Tanamgzavris saSualebiT 

mauwyeblobis licenziis gacemisTvis gansazRvruli vadac.58 sasamarTlom miiCnia, rom mauwyeblis 

saqmianobis 30 dRis vadaSi dawyeba ar warmoadgens uflebis imgvar SezRudvas, romelic raime 

formiT eWqveS ayenebs mis efeqturobas an Seicavs azrisa da infromaciis gavrcelebis imgvar 

SezRudvas, romelic gaumarTlebelia demokratiul sazogadoebaSi.59 

                                                           
54 tuRuSi g., saxalxo damcveli: konstituciuri kontrolis ganxorcielebis aqtiuri monawile, saerTaSoriso kon-

ferencia `sasamarTlo aqtivizmi da TviTSezRudva: konstituciuri uflebebis Teoria da praqtika~, baTumi, 2010, 2.  

ix., <www.ombudsman.ge> [09.03.2013]. 
55 ix., saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis #1/1/468 gadawyvetileba saqmeze, `saqarTve-

los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
56 aRniSnuli qvepunqtis mixedviT mauwyebeli aris licenziis mflobeli fizikuri an iuridiuli piri, romelic 

axorcielebs tele an radio programebis gavrcelebas  saxmeleTo gadamcemebiT, sakabelo qselis an Tanamgzavris meS-

veobiT, sadeniT an haeriT, kodirebuli an arakodirebuli formiT. 
57 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 38-e muxli, romlis Tanaxmadac, mauwyeblobis sferoSi licenzia gai-

cema komisiis mier saTemo  da kerZo mauwyeblobisTvis. 
58 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 41-e muxlis Tanaxmad, aRniSnul sferoSi licenziis gacemis Sesaxeb 

gadawyvetilebas iRebs komisia, gancxadebis wardgenidan 30 samuSao dRis vadaSi. 
59 iqve. 

http://www.ombudsman.ge/
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sakonstucio sasamarTlom gadawyvetilebaSi ganmarta, rom saxelmwifos mier mauwyeblis re-

gulireba unda ganxorcieldes gamoxatvis Tavisuflebis imgvari SezRudviT, romelic aucile-

belia legitimuri miznis misaRwevad. im SemTxvevaSi, Tu SezRudva legitimur mizans logikurad 

ar ukavSirdeba, SezRudva gaumarTlebelia. sasamarTlo miCnevs, rom kanonis darRvevasTan dakav-

Sirebuli Sedegebis gaazreba yoveli piris vadebulebaa, amisTvis sakabelo mauwyeblis licenzi-

reba aucileblobas ar warmoadgens.60 

2011 wlis 21 dekembers saqarTvelos sakonstitucio sasamarTlom daakmayofila saxalxo 

damcvelis konstituciuri sarCeli saqarTvelos parlamentis winaaRmdeg, romelic Seexeboda 

`samxedro sarezervo samsaxuris Sesaxeb~ saqarTvelos kanonis me-2 muxlis me-2 punqtis kons-

tituciurobas saqarTvelos konstituciis me-14 muxlsa da me-19 muxlis 1-el da me-3 punqteb-

Tan mimarTebiT. aRniSnuli gadawyvetilebiT, sakonstitucio sasamarTlom aRiara piris keTil-

sindisieri winaaRmdegobis ufleba samxedro sarezervo samsaxuris mimarT. sarCeli Seexeboda 

`samxedro sarezervo samsaxuris Sesaxeb~ saqarTvelos kanonis im normebis arakonstituciurad 

cnobas, romlebic samxedro sarezervo samsaxuris moxdis movaleobas adgenda yvela im pirisTvi-

sac, vinc rwmenis Tavisuflebis motiviT uars acxadebda samxedro sarezervo samsaxurze.61 

sakonstitucio sasamarTlom aRniSna, rom rwmenis Tvisuflebasa da qveynis dacvis valdebu-

lebas Soris gonivruli balansis dacva moiTxovs am interesebis Tanaarsebobis uzrunvelyofas 

da ara erTis dacvas meoris xelyofis xarjze.62 

kidev erTi sarCeli, romelic Tavisuflebis uflebebis sferos ganekuTvneba, saqarTvelos 

saxalxo damcvelma 2006 wlis 29 seqtembers waradgina.63 sarCeli Seexeboda saqarTvelos sa-

gadasaxado kodeqsis 39-e muxlis 1-li nawilis `n~ qvepunqtis, 101-e muxlis me-7 nawilis da 

122-e muxlis konstituciuroba saqarTvelos konstituciis 41-e muxlTan mimarTebiT.64 

gadawyvetilebaSi yuradReba gamaxvilda informaciis Tavisuflebis udides rolze demokra-

tiul sazogadoebaSi. amasTanave sasamarTlom aRniSna, rom is mainc ar aris absoluturi da 

garkveul SemTxvevebSi SezRudvasac eqvemdebareba, gansakuTrebiT maSin, rodesac saqme saxelmwi-

fo dawesebulebaSi dacul informacias exeba.65 

sakonstitucio sasamarTlom saxelmwifo dawesebulebebSi daculi informacia, konstitucii-

dan gamomdinare, ramdenime jgufad dayo. sagadasaxado saidumloebiT daculi informacia mie-

kuTvneba informaciis jgufs, romelic piris finansebs exeba da misi saidumloeba daculia 

konstituciis 41-e muxlis me-2 punqtiT, garda amave normiT dadgenili gamonaklisebisa. aqedan 

gamomdinare, gadasaxadis gadamxdelTan dakavSirebuli informaciis gasaidumloeba konstituci-

urad CaiTvala.66 

2011 wlis 11 ivliss saqarTvelos sakonstitucio sasamarTlom miiRo gadawyvetileba, rom-

liTac saxalxo damcvels uari eTqva sasarCelo moTxovnis dakmayofilebaze.67 konstituciuri 

sarCeliT sadavo iyo sisxlis samarTlis kodeqsis 42–e muxlis me–5  nawilis konstituciuro-

                                                           
60 iqve. 
61 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2011, 55-56. 
62 ix., saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris #1/1/477 gadawyvetileba saqmeze, `saqarT-

velos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
63 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris #2/3/406,408 gadawyvetileba saqmeze, `sa-

qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
64 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2008, 360-365. 
65 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris #2/3/406,408 gadawyvetileba saqmeze, `sa-

qarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
66 lolaZe b., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi mokle komentariT, baTumi, 2010, 168. 
67 sasamarTlo gadawyvetileba mniSvnelovania imiTac, rom dadginda sadavo normis kavSiri konstituciis 42-e muxlis 

me-5 punqtsa da konstituciis me-40 muxlis 1-l punqtTan da kidev erTxel dadasturda, rom sasjelis individuali-

zacia (piradi, personaluri pasuxismgeblobis principi) konstituciiT daculi principia. 
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ba `sasjelis individualizaciis~ principTan mimarTebiT.68 saxalxo damcveli miiCnevda, rom sa-

samarTlo gadawyvetilebis miRebisas sasjeli unda daniSvnoda mxolod im pirs, romelmac Cai-

dina marTlsawinaaRmdego qmedeba. sadavo normis Tanaxmad ki sasjelis ekisreba ara im pirs, ro-

melic damnaSaved iqna cnobili, aramed mis kanonier warmomadgenels.69  

sakonstitucio sasamarTlom miiCnia, rom mSoblisaTvis (meurvisaTvis, mzrunvelisaTvis) ja-

rimis gadaxdis dakisreba ar SeiZleba gaigivdes misTvis sasjelis dakisrebasTan, Tumca amav-

droulad daadastura am tipis RonisZiebis negatiuri gavlena am ukanasknelze.70 

 

3.2.2. samoqalaqo (politikuri) uflebebi 

 

2011 wlis 18 aprilis gadawyvetilebiT saqarTvelos sakonstitucio sasamarTlom nawilobriv 

daakmayofila saqarTvelos saxalxo damcvelis konstituciuri sarCeli da arakonstituciurad 

cno `Sekrebebisa da manifestaciebis Sesaxeb~ saqarTvelos kanonisa da `saqarTvelos admini-

straciul samarTaldarRvevaTa kodeqsis~ zogierTi norma.71 davis sagani iyo ,,Sekrebebisa da 

manifestaciebis Sesaxeb~ saqarTvelos kanonis, `saqarTvelos administraciul samarTaldarRveva-

Ta kodeqsisa~  da ,,saqarTvelos finansTa saministros sagamoZiebo samsaxuris Sesaxeb~ saqarT-

velos kanonis normebis konstituciuroba saqarTvelos konstituciis me-19, 24-e da 25-e mux-

lebTan mimarTebiT.  

saqarTvelos sakonstitucio sasamarTlom arakonstituciurad cno is normebi, romlebic 

krZalavda Sekrebisa da manifestaciis zogierTi dawesebulebisa da administraciuli organos, 

maT Soris, sasamarTlos Sesasvlelidan 20 metris radiusSi Catarebas. sasamarTlom gaiziara 

mosarCeleTa mosazreba, rom aseTi saxis akrZalva konstitucias ar Seesabameba, vinaidan zogierT 

SemTxvevaSi is Sekrebisa da manifestaciis gamarTvas praqtikulad SeuZlebels xdis.72 

sasamarTlom aseve arakonstituciurad miiCnia kanonis is normebi, romlebic krZalavda mxo-

lod erTi piris mier Sekrebisa da manifestaciis inicirebas, xolo moqalaqeobis armqone piris 

mier _ aqciis organizebas da misTvis pasuxismgebeli piris statusis miniWebas.73 

sasamarTlom arakonstituciurad cno is norma, romelic quCis gadaketvisa an kanonis sxva 

moTxovnaTa darRvevisas Sekrebis dauyovnebliv Sewyvetas iTvaliswinebda. aRiniSna, rom Sekrebis 

monawileebs unda mieceT SesaZlebloba, Sekreba (manifestacia) kanonis moTxovnebs Seusabamon, 

xolo Sekrebis Sewyveta SeiZleba mxolod xelisuflebis warmomadgenlis kanonieri moTxovni-

sadmi daumorCileblobisas.  

sasamarTlom konstituciis Sesabamisad CaTvala kanonis normebi, romlebic transportis sa-

vali nawilis TviTnebur/TviTmiznur gadaketvas krZalavs. man fexiT mosiaruleTa mier quCis 

gadaketva SesaZleblad miiCnia mxolod im SemTxvevaSi, rodesac es SekrebaSi monawileTa raode-

nobiT aris gamowveuli. aseve, konstituciurad iqna miCneuli dasaxlebul punqtebSi avtomanqa-

nebiT iseTi jgufuri moZraobis SezRudva, romelic gamiznulad, srulad ikavebs gzis saval 

                                                           
68 sisxlis samarTalSi piri damnaSaved SeiZleba iqnes cnobili mxolod sasamarTlos kanonier ZalaSi Sesuli gamam-

tyunebeli ganaCeniT, romliTac aucileblad unda Sefasdes, Tu ra marTlsawinaaRmdego qmedeba Caidina pirma da moq-

medebda Tu ara igi braleulad. 
69 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adaminias uflebaTa da TavisuflebaTa dacvis mdgomareo-

bis Sesaxeb, Tbilisi, 2011, 52-53.  
70 ix., saqarTvelos sakonstitucio sasamarTlos 2011 wlis 11 ivlisis #416 gadawyvetileba saqmeze, `saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
71 ix., saqarTvelos sakonstitucio sasamarTlos 2011 wlis 18 aprilis #482,483,487,502 gadawyvetileba saqmeze, 

`moqalaqeTa politikuri gaerTianeba "moZraoba erTiani saqarTvelosTvis", moqalaqeTa politikuri gaerTianeba "sa-

qarTvelos konservatiuli partia", saqarTvelos moqalaqeebi _ zviad ZiZiguri da kaxa kukava, saqarTvelos axal-

gazrda iuristTa asociacia, moqalaqeebi daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli saqarTve-

los parlamentis winaaRmdeg~. 
72 iqve. 
73 iqve. 
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nawils da iwvevs mis blokirebas. gadawyvetilebis mixedviT, konstituciuria norma, romelic 

krZalavs sxvadasxva naxatisa da warweris Sesrulebas administraciuli Senobebis mimdebare te-

ritoriebze. sasamarTlom miiCnia, rom administraciuli Senobebis fasadebisa da mimdebare teri-

toriis sxvadasxva saxis warweriT damaxinjeba safrTxes Seuqmnida sazogadoebriv wesrigsa da 

usafrTxoebas. aseve, ZalaSi rCeba `saqarTvelos finansTa saministros sagamoZiebo samsaxuris 

Sesaxeb~ saqarTvelos kanoniT dadgenili akrZalva, romelic dasaxelebuli samsaxuris Tanam-

Sromlebs Sekrebasa da manifestaciaSi monawileobis srul akrZalvas Seexeba.74 

2010 wels saqarTvelos sakonstitucio sasamarTlom saqmis warmoeba Sewyvita saxalxo damc-

velis mier wardgenil sarCelze, romliTac gasaCivrebuli iyo `saqarTvelos saarCevno kodeqsi-

sis~ saqarTvelos organuli kanonis 1298-e muxlis me-10 nawilis me-2, me-3, me-4, me-5 da me-6 

winadadebebis konstituciuroba saqarTvelos konstituciis 41-e muxlTan mimarTebiT. dasaxele-

buli normebi 2008 wlis saqarTvelos parlamentis arCevnebisas saubno saarCevno komisiaSi gan-

Tavsebuli vodeoTvalis Canaweris gacnobis wess Seexeboda. 2008 wlis 15 ivliss saqarTvelos 

saarCevno kodeqsSi ganxorcilebuli cvlilebis safuZvelze sadavod gamxdari winadadeba kano-

nidan amoiRes. Sesabamisad, sakonstitucio sasamarTlom ixelmZRvanela `sakonstitucio samar-

Talwarmoebis Sesaxeb~ saqarTvelos kanonis me-13 muxlis me-2 punqtiT da iqidan gamomdinare, 

rom ar arsebobda samarTalwarmoebis gagrZelebis safuZveli, saqmis warmoeba Sewyvita.75 

 

3.2.3. saproceso uflebebi 

 

2010 wlis 28 ivnisis gadawyvetilebiT76, sakonstitucio sasamarTlom srulad daakmayofila 

saxalxo damcvelis sarCeli `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos 

organuli kanonis 39-e muxlis 1-li punqtis `a~ qvepunqtis sityvebis: `saqarTveloSi mcxovreb~ 

da `saqarTvelos~ arakonstituciurad cnobis moTxovniT, saqarTvelos konstituciis 42-e mux-

lis 1-l punqtTan mimarTebiT. gasaCivrebuli normis Sesabamisad,77 sakonstitucio sasamar-

TlosTvis mimarTva ar SeeZloT fizikur pirebs, romlebic ar arian saqarTvelos moqalaqeebi da 

imavdroulad ar cxovroben saqarTveloSi, agreTve, iuridiul pirebs, Tu isini ar arian regi-

strirebulni saqarTveloSi. 

sasamarTlom daadgina, rom ucxoelebi da apatridebi arian saqarTvelos konstituciiT aRia-

rebuli adamianis uflebebis subieqtebi. saqarTvelos konstituciis 42-e muxlis 1-li punqtis 

subieqti aris yvela adamiani da aRniSnuli muxli iTvaliswinebs am pirebis mier sakonstitucio 

sasamarTlosadmi mimarTvis SesaZleblobas. ar arsebobs legitimuri mizani, ris gamoc am pirebs 

sakonstitucio sasamarTlosadmi mimarTva unda ekrZalebodeT.78 

2009 wlis 13 maiss sakonstitucio sasamarTlom ar daakmayofila saxalxo damcvelis sar-

Celi sisxlis samarTlis kodeqsis me-3 muxlis 1-li nawilis me-2 winadadebis arakonstituci-

urad cnobasTan dakavSirebiT.79 saxalxo damcvelis poziciiT, termini `pauxismgebloba~, romel-

                                                           
74 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2011, 51-52. 
75 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2010, 233-234.  
76 ix., saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis #466 gadawyvetileba saqmeze, `saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
77 `sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 39-e muxlis 1-li punqtis `a~ qvepunqtis 

Tanaxmad, saqarTvelos normatiuli aqtis an misi calkeuli normebis konstituciurobis Taobaze konstituciis me-2 

TaviT aRiarebul uflebebsa da TavisuflebebTan mimarTebiT konstituciuri sarCelis Setanis ufleba hqondaT sa-

qarTvelos moqalaqeebs, saqarTveloSi mcxovreb sxva fizikur pirebsa da saqarTvelos iuridiul pirebs. 
78 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, Tbilisi, 2010, 227-228. 
79 saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis 1-li nawilis me-2 winadadeba: `sisxlis samarTlis kanoni, 

romelic awesebs qmedebis danaSaulebriobas, an amkacrebs sasjels, ukuZala ar aqvs~. 
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ic gvxvdeba konstituciis 42-e muxlis me-5 punqtSi, aris ufro farTo, vidre _ sasjelis cne-

ba da moicavs pasuxismgeblobisgan gaTavisuflebis sxva sakiTxebsac, maT Soris, xandazmulobis 

vadas, radgan xandazmulobis vada zogadad aumjobesebs piris mdgomareobas. vinaidan sadavo nor-

ma iyenebs or safuZvels: `danaSaulebriobas~ da `sasjels~, rCeba garkveuli sivrce, romelzec 

ukuZalis akrZalva ar vrceldeba. swored imis gamo, rom norma tovebs am Sualeds, igi bundo-

vania.80 sasamarTlom ar daakmayofila sarCeli da miuTiTa, rom norma ar aris konstituciis 

sawinaaRmdego da igi saWiroebs konstituciis Sesatyvis  ganmartebas.81 

saqarTvelos sakonstitucio sasamarTlom saxalxo damcvelis sakonstitucio sarCelis sa-

fuZvelze, aseve, arakonstituciurad cno `socialuri daxmarebis Sesaxeb~ saqarTvelos kanonis 

22-e muxlis me-2 punqti saqarTvelos konstituciis 42-e muxlis 1-l punqtTan mimarT. konsti-

tuciis aRniSnuli norma yvela adamians aZlevs uflebas, uflebaTa da TavsuflebaTa dasacavad 

mimarTos sasamarTlos,82 xolo sadavo aqti krZalavda socialur-ekonomikuri mdgomareobis Se-

fasebis meTodologiis, saqarTvelos mTavrobis mier dadgenili socialuri donisa da fuladi 

socialuri daxmarebis odenobis gasaCivrebas.83 sasamarTlom daadgina, rom socialuri dacvis 

sakiTxebTan dakavSirebuli nebismieri aqti, maT Soris, aqtebi, romlebic, socialur-ekonomikuri 

mdgomareobis Sefasebis meTodologias gansazRvravs, socialuri daxmarebis odenobasa da dones, 

uflebis momwesrigebel aqtebs ganekuTvneba da socialuri uzrunvelyofisa da daxmarebis uf-

lebebis dasacavad sasamarTloSi gasaCivrebas unda eqvemdebarebodes.84 

saqarTvelos sakonstitucio sasamarTlom 2009 wlis 6 aprilis85 gadawyvetilebiT ar daak-

mayofila saxalxo damcvelis sakonstitucio sarCeli. sadavo normis _ saqarTvelos sisxlis 

samarTlis saproceso kodeqsis 142-e muxlis pirveli nawilis `v~ qvepunqtis Sesabamisad, dana-

Saulis CadenaSi eWvmitanili piris dakaveba SeiZleboda, Tu igi SesaZloa mimaluliyo.86 sakons-

titucio sasamarTlom imsjela iseT ZiriTad konstituciur uflebaze, rogoricaa adamianis Ta-

visufleba, romelic garantirebulia materialuri da procesualuri normebiT. gadawyvetilebi-

dan gamomdinare, miuxedavad Tavisi mniSvnelobisa, es ufleba ar aris absoluturi da garkveul 

SezRudvebs eqvemdebareba.87 

 

3.2.4. socialuri da ekonomikuri uflebebi 

 

2009 wlis 7 dekembris @gadawyvetilebiT sakonstitucio sasamarTlom arakonstituciurad 

cno saqarTvelos sisxlis samarTlis saproceso kodeqsis 165-e muxlis me-2 nawilis sityvebi: 

`Tu daavadeba gamoiwvia sapatimro adgilebSi dapatimrebulis yofnis reJimis darRvevam~ saqarT-

velos konstituciis me-18 muxlis me-7 punqtsa da 42-e muxlis me-9 punqtis mimarT. sadavo 

                                                           
80 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, 2009 wlis I naxevari, Tbilisi, 2009, 27-28. 
81 ix., saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 maisis #1/1/428/447/459 gadawyvetileba saqmeze, sa-

qarTvelos saxalxo damcveli, saqarTvelos moqalaqe elguja sabauri da ruseTis federaciis moqalaqe zviad mania 

saqarTvelos parlamentis winaaRmdeg~. 
82 sasamarTlo, gadawyvetilebis miRebisas daeyrdno 1966 wlis `ekonomikuri socialuri da kulturuli uflebebis 

Sesaxeb~ saerTaSoriso paqts da miuTiTa, rom socialuri uflebebiT diskriminaciis gareSe sargebloba damoukidebe-

li uflebaa. 
83  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 27 agvistos #1/2/434 gadawyvetileba saqmeze, `saqarTve-

los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~.   
84 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, 2009 wlis I naxevari, Tbilisi, 2009, 157-158. 
85 ix., saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis #2/1/415 gadawyvetileba saqmeze, `saqarTve-

los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~.   
86 gadawyvetilebaSi Camoyalibda sakonstitucio sasamarTlos pozicia saerTaSoriso samarTlis rolze konstitu-

ciur marTlmsajulebaSi. sakonstitucio sasamarTlom aRniSna, rom unda moxdes saerTaSoriso gamocdilebis respeq-

tireba da gaziareba. 
87 lolaZe b., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi mokle komentariT, baTumi, 2010, 187. 
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norma ar Seesabameboda saqarTvelos konstituciiT dadgenili zianis srulad anazRaurebis 

princips.Ddasaxelebuli normis Tanaxmad, ukanonod dakavebuli an dapatimrebuli pirisTvis miye-

nebuli fizikuri ziani anazRaurebas eqvemdebareba mxolod im SemTxvevaSi, Tu igi gamowveuli 

iyo sapatimro dawesebulebaSi misi yofnis reJimis darRveviT.88 sasamarTlom daadgina, rom sax-

elmwifo organoTa da Tanamdebobis pirTa ukanono moqmedebis da pirisaTvis miyenebuli zians 

Soris mizez-Sedegobrivi kavSiris dadgenis SemTxvevaSi unda moxdes zianis sruli kompensacia.89 

sasamarTlom vrclad imsjela, Tu ra Sedegebi axlavs dapatimrebas, miT umetes, roca igi uka-

nonoa.90 

sakuTrebis uflebis dacvas Seexeboda saxalxo damcvelis 2007 wlis 3 seqtembris konsti-

tuciuri sarCeli, romliTac igi `mewarmeTa Sesaxeb~ saqarTvelos kanonis 533-e muxlis ara-

konstituciurad cnoba moiTxova. sarCeli dakmayofilda. gasaCivrebuli normis mixedviT, aqcion-

ers, romelsac sakuTrebaSi hqonda saaqcio sazogadoebis aqciaTa 95%-ze meti (maJoritari aq-

cioneri), ufleba eZleoda sxva 5%-is mqone aqcionerebisgan (minoriti aqcioneri), maTi survi-

lis miuxedavad, gamoesyida aqciebi. saxalxo damcveli miiCnevda, rom aRniSnuli debuleba arR-

vevda saqarTvelos konstituciis 21-e muxliT aRiarebul sakuTrebis uflebas.91 

 

daskvna 

 

statiaSi ganxilul iqna saxalxo damcvelis institutis arsi da Taviseburebani saqarTvelos 

kanonmdeblobis Sesabamisad da ombudsmenis sarCeli sakonstitucio sasamarTloSi, rogorc uf-

lebis dacvis saSualeba. 

saxalxo damcvelis institutis Seqmnisa da misi saqmianobis umTavres ideas, amosaval wer-

tils uflebis dacva warmoadgens. Actio popularis saxalxo damcvelisTvis miniWebuli uflebamo-

silebebidan erT-erTi yvelaze qmediTi da efeqturia, vinaidan am institutis saSualebiT saxal-

xo damcvels SeuZlia qveynis umaRlesi warmomadgenlobiTi organos mier miRebuli aqtebis ara-

konstituciurobis moTxovna umaRles makontrolebel organoSi. rom ara es berketi, ombudsme-

nis instituti dakargavda qmediT xasiaTs da mxolod rekomendaciebis gacemiT Semoifargleboda.  

am uflebis miniWebisa dRidan, saxalxo damcvelma ramdenime aTeuli sarCeli Seitana saqarT-

velos sakonstitucio sasamarTloSi sxvadasxva problemur sakiTxTan dakavSirebiT. marTalia, 

yvela maTgani ar dakmayofilebula, Tumca Tavad problemaTa wina planze wamowevam, ganxilul 

saqmeebze dadgenilma erTgvarovanma praqtikam mniSvnelovnad Seuwyo xeli adamianis uflebaTa 

dacvis garkveuli standartebis Camoyalibebasa da ganmtkicebas. imavdroulad Actio Popularis-is 

gamoyenebis statistika cxadyofs, rom saxalxo damcveli arasakmarisi odenobiT iyenebs Tavis 

uflebamosilebas. yovelwliurad saSualod sami sarCeli Seaqvs da sami gadawyvetileba gamoaqvs 

sakonstitucio sasamarTlos, rac, bunebrivia, ar aris sakmarisi raodoenoba imisaTvis, rom es 

ufleba srulyofilad iqnes realizebuli ombudsmenis mier, miT umetes, Tu gaviTvaliswineT 

sxva qveynebis praqtikas.  

amasTan, erT-erT problemur sakiTxs warmoadgens samaralwarmoebis vadebi. garkveul sarCe-

lebTan mimarTebiT, sakontitucio sasamarTlo wlebis ganmavlobaSi ganixilavda da Sesabamisad, 

xangrZlivad moqmedebda SemdgomSi arakonstituciurad cnobili norma. 

                                                           
88 ix., saqarTvelos sakonstitucio sasamrTlos 2009 wlis 27 dekembris #2/3/423 gadawyvetileba saqmeze, `saqarT-

velos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~.      
89 lolaZe b., saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi mokle komentariT, baTumi, 2010, 233. 
90 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareo-

bis Sesaxeb, 2009 wlis I naxevari, Tbilisi, 2009, 160-161. 
91 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis 

Sesaxeb, 2008 wlis II naxevari, Tbilisi, 2008, 354-355. 
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saxalxo damcvelma abstraqtuli normaTkontrolis farglebSi kidev ufro meti aqtiuroba 

unda gamoiCinos da mis mier sarCelis wardgena ar unda iyos damokidebuli moqalaqeTa mimarT-

vaze. imis miuxedavad, rom ombudsmens es uflebamosileba kanoniT miniWebuli aqvs, igi mainc ar 

iyenebs mas sakmarisi odenobiT, rac kidev ufro amcirebs misi saqmianobis efeqturobas. 

yovelive zemoaRniSnulidan gamomdinare, SegviZlia davaskvnaT, rom saxalxo damcveli Actio 

popularis-is saSualebiT umniSvnelovanes rols asrulebs ZiriTadi uflebebis qmediT normebad 

qcevis saqmeSi. saxalxo damcvelis aparati, adamianis uflebaTa dacvis kuTxiT, cocxal meqaniz-

mad unda iqces. ombudsmenma srulyofilad unda gamoiyenos yvela berketi adaminis ulebaTa da 

TavisuflebaTa dacvis mizniT. Actio popularis _ saxalxo sarCeli sazogadoebrivi interesis dac-

vis mizniT _ swored is uflebamosilebaa, romelic saxalxo damcvels SesaZleblobas aZlevs, 

zegavlena moaxdinos qveyanaSi arsebul kanonmdeblobaze da Tavisi umTavresi funqcia _ adamianis 

uflebebisa da Tavisuflebebis dacva, jerovnad ganaxorcielos. 
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Actio Popularis, as a Means of Protection of Human Rights in Georgia 

 

Maia Nasrashvili

 

 

The institute of the public defender is one of the most important establishments for the protection of human 

rights. The ombudsmen as the type of state control are well implemented in contemporary constitutionalism.
1 

Actio Popularis – is the merit by the ombudsman toward the constitutional court. The constitutional 

lawsuit can be presented in front of the constitutional court regarding the breach of protecting human 

rights or/and lawfulness of the elections. 

The ombudsman is entitled to control each and every institution in Georgia regarding the Human 

rights protection. In the scope of this institutional right, ombudsman is entitled to control the acts of judi-

ciary, executive, legislative system, as well as public organizations and companies.292 

The problematic issues raised in the article have not been discussed by the wide platform yet. Hence the 

author made emphasize on those problems which exist in reality, however have not been solved yet. 

The main rational behind the creation and functioning of the office of the public defender is the idea of 

protecting human rights. Actio Popularis is on of the most active institute entailed to the ombudsman. This 

function gives a very big legal status to the institute of ombudsman. In the light of this function ombudsman 

has right to issue how the acts made by state protect the norms of the constitution.  

Article highlights the examples of Denmark and Sweden. Sweden was the pioneer in implementing the in-

stitute of ombudsman and its functions regarding the actions of the government. On the other hand Denmark 

has vastly different system and functions of ombudsman in comparison with Georgia. Thus, the comparative 

analyzes of those two countries regarding Georgian form of Ombudsman will be interesting. 

The article also presents all Georgian constitutional lawsuits breached on the basis of the Ombudsman’s 

claim. The claims are arranged according to the rights to be protected, such as, freedom, social and economic, 

civil (political), procedural rights. As for conclusion, the article reviews the obstacles of implementing Action 

Popularis in Georgian reality. 

 

                                                           

 Bachelor of Law, Youth Worker at LGPL Center for Crime Prevention. 

1 Melkadze O., Constitutionalism, Tbilisi, 2008, 194. 
2
 Bakakuri N., The Institute of the Ombudsman and its Georgian Prerequisites, Human Right Law (1), Edited by I. Se-

siashvili, Tbilisi,  1998, 20. 
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Seuwynarebloba da diskriminacia

 

 

iurgen habermasi 
 

Targmna arCil cercvaZem 

 

me-16 saukuneSi germanulma enam laTinuri da franguli enebidan gadmoiRo sityva `toleran-

toba~ (Toleranz, tolerance), Tumca reformaciis procesis mimdinareobisas am sityvis mniSvneloba 

maSinve viwro SinaarsiT damkvidrda da gulisxmobda mxolod sxva religiis mimdevarTa Semwyna-

reblobas. 1 XVI da XVII saukuneSi religiuri tolerantoba samarTlebriv cnebad Camoyalibda. 

kerZod ki, igi aRniSnavda xelisuflebis mier gamocemul im samarTlebriv aqts (Sewynarebis 

aqts), romelic sajaro mosamsaxureebs da moqalaqeebs aiZulebda, sakuTari moqmedebiT yofi-

liyvnen Semwynareblebi religiuri umciresobebis _ luTeranebis, hugenotebis da papistebis mi-

marT2 . es samarTlebrivi aqti aiZulebda dominanti religiis mimdevrebs, yofiliyvnen toleran-

tulebi im religiuri aRmsareblobis mimdevrebis mimarT, romlebic adre iCagrebodnen3 . ingli-

sur enaSi erTmaneTisgan gansxvavdeba sityvebi: “tolerance” – Semwynarebloba, rogorc moqmedebis 

forma da “toleration” _ daSveba, nebis darTva, romelic aRniSnavda samarTlebriv aqts, romliTac 

xelisufleba sxvadasxva religiis mimdevrebs religiuri aRmsareblobis ganxorcielebis ufle-

bas aniWebda. germanul enaSi sityva “tolerant” - orive azrs gamoxatavs. igi niSnavs rogorc sa-

marTlebriv aqts, romelic awesebs Semwynareblobis valdebulebas, agreTve, aRniSnavs adamianis 

tolerantul saqciels. 

dResdReobiT, am terminis yoveldRiur sityvierebaSi xmarebisas SesaZlebelia misi politi-

kuri warmomavlobis SemCneva. Cven sityva `tolerantobas~ vxmarobT ara mxolod, rogorc zoga-

dad gansxvavebuli an ucxo adamianis mimarT lmobier damokidebulebas, aramed ufro metad ro-

gorc politikuri Sinaarsis gamomxatvel termins. dRes tolerantoba liberaluri politikis 

ZiriTad komponentad miiCneva. igi ar aris ubralod samoqalaqo aqtivizmis Tviseba. is ar unda 

gavaigivoT TanamSromlobisa da daTmobis survilebTan, rameTu rodesac adamianis pirovnuli 

                                                           
 Targmani Sesrulebulia Semdegi naSromidan: Jürgen Habermas, Intolerance and Discrimanation, International Journal of Consti-

tutional Law (2003) 1(1): 2-12. SeniSvna mTargmnelisgan: statia Targmnilia inglisuri enidan da enis specifikis gaTva-

liswinebiT, gvsurs, ramdenime terminTan dakavSirebiT damatebiTi ganmarteba gavakeToT. TargmanSi calkeuli inglisu-

ri termini, romlis zusti analogic qarTulSi ar mogvepoveba, Targmnilia erTdroulad ramdenime sityvis meSveobiT. 

ase, magaliTad, inglisuri “Prejudice”, qarTul pirdapir TargmanSi crurwmenas niSnavs, Tumca avtori am terminiT 

sxva Sinaarss gamoxatavs, kerZod ki adamianis winaswar, apriorulad Camoyalibebul uaryofiT ganwyobas sxvadasxva 

niSnis mixedviT gansxvavebuli adamianis mimarT. statiaSi es termini swored am SinaarsiT aris gadmotanili. sta-

tiisTvis centraluri mniSvnelobis terminia “rejection”. avtori am sityvas gadamwyvet mniSvnelobas aniWebs toleran-

tobis ganmartebisas da sakmaod xSirad iyenebs mTel teqstSi. naweris struqturidan gamomdinare, rTulia am termi-

nis zusti Sinaarsis sruli asaxva TargmanSi. es sityva naTargmnia, rogorc `uaryofa~ da gulisxmobs adamianis mier 

misgan gansxvavebuli adamianis azrebis, principebisa da Sexedulebebisadmi dapirispirebas, maT uaryofas, ukugdebas, 

SewinaaRmdegebas. qarTul TargmanSi kidev erTi mniSvnelovani termini aris `urTierTSecnoba~. am termins avtori 

sxvadasxva sityviT gamoxatavs: “mutual recognition”, “mutual understanding”, “mutual perspective taking”. TargmanSi gamoyene-

buli analogi, Sesabamisad, niSnavs adamianis unars, SeZlos misgan gansxvavebuli adamianis poziciaSi sakuTari Tavis 

Cayeneba da misi poziciidan msjeloba. swored es igulisxmeba terminSi `urTierTSecnoba~, adamianebma unda Seicnon is 

mizezebi da ideebi, ris gamoc sxva adamianebs aqvT gansxvavebuli msoflmxedveloba da azrebi. rac Seexeba termins _ 
“tolerance” qarTul teqstSi mis aRsaniSnavad ori sxvadasxva sityva SegxvdebaT - `tolerantoba~ da `Semwynarebloba~. 
 samarTlis magistri, doqtoranti (Tsu), samoqalaqo sazogadoebis institutis iuristi, ivane javaxiSvilis sax-

elobis Tbilisis saxelmwifo universitetisa da aRmosavleT evropis universitetis iuridiuli fakultetebis mow-

veuli leqtori. 
1 ix., Allgemeine Handworterbuch der philosophischen wissenschaften nebst ihrer literature und geschichte [General dictionary of the 

philosophical sciences including literature and history] (Wilhelm Traugott Krug ed., 2nd ed. 1832) (“Tolerance (derived from tolarare, 

forbear, endure) is forbearance... But the word is mostly used in a narrow sense of forbearance in relation to another religion, just as 

intolerance is used to describe lack of forbearance in religious matters.”) 
2 1598 wels safrangeTis mefe anri meoTxem gamosca nantis ediqti. agreTve, ix., merilendis xelisuflebis mier 1649 

wels gamocemuli samarTlebrivi aqti religiis Sesaxeb; 1689 wels inglisis mefis mier gamocemuli tolerantobis 

aqti; jozef pirvelis mier 1781 wels gamocxadebuli tolerantobis aqti. 
3 merilendSi iyo gansxvavebuli SemTxveva, sadac kaTolikurma umciresobam aiZula igive protestanti umravlesoba. 
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msoflmxedveloba, WeSmaritebis miseuli aRqma ewinaaRmdegeba sxva adamianis aRqmebs da maT So-

ris am sakiTxze SeTanxmeba SeuZlebelia. tolerantoba saWiro xdeba maSin, rodesac adamiani ua-

ryofs sxva adamianebis pirovnul azrebs da Sexedulebebs. Cven ar gvWirdeba tolerantoba im 

SemTxvevaSi, roca indiferentulebi varT sxvaTa mosazrebebis mimarT an gvaqvs unari, davafasoT 

adamianTa gansxvavebuloba. religiuri tolerantoba gansxvavebuli rwmenis mimdevrebis mimarT 

ganzogadebulia, rogorc politikuri tolerantoba im adamianebis mimarT, vinc fiqrobs gansxva-

vebulad, magram orive SemTxvevaSi, rogorc rainer forsti ambobs, `uaryofis komponenti~ arse-

biTia. 

sxvagvarad rom vTqvaT, tolerantobaze mxolod maSin SeiZleba visaubroT, rodesac ori 

gansxvavebuli mxare uaryofs erTmaneTis azrebs da Sexedulebebs da es uaryofa efuZneba maTi 

rwmenisa da msoflmxedvelobebis siRrmiseul konfliqts, rac gamowveulia sxvadasxva logikuri 

mizeziT. Sesabamisad, ivaraudeba, rom yvela uaryofa SeiZleba iyos logikuri. `Tu adamiani ua-

ryofs sxva adamians misi Savi kanis feris gamo, Cven mas ar unda movuwodoT, rom gamoiCinos 

Semwynarebloba gansxvavebuli kanis feris adamianebis mimarT, radgan es iqneboda misi winaswar 

Camoyalibebuli uaryofiTi ganwyobis miReba, rac gansxvavebuli religiis mqone adamianis uaryo-

fis tolfasia. rasisti ar unda iyos Semwynarebeli, man unda daZlios misi rasistoba.~4 

am da sxva msgavs SemTxvevebSi pasuxi aris adamianis winaswari uaryofiTi ganwyobis kritika 

da diskriminaciis winaaRmdeg brZola, sxvagvarad rom vTqvaT, brZola Tanaswori uflebebisTvis 

da ara `ufro meti SemwynareblobisTvis~ im xalxTan mimarTebiT, romlebic Cvengan gansxvavebu-

lad fiqroben da iCagrebodnen Cveni maTdami winaswari uaryofiTi ganwyobis gamo. Semwynareblo-

bis sakiTxi pirvelad maSin dadgeba, roca winaswar Camoyalibebuli uaryofiTi ganwyoba maTdami 

aRmoifxvreba. ras vgulisxmobT winaswar Camoyalibebul uaryofiT ganwyobaSi sxvebis mimarT _ 

im gansazRvrebebs, rasac religiuri fundamentalizmi, rasizmi, seqsualuri Sovinizmi da radi-

kaluri nacionalizmi miiCnevs Tavisad? dRes Cven uflebas vaZlevT sakuTar Tavs, rom moxdes 

fundamentalistebis da rasistebis marginalizeba moqalaqeTa Tanaswori mopyrobisa da yvela 

moqalaqis sazogadoebaSi srulfasovani CarTulobis principiT. 

yvela moqalaqis Tanasworobis principi sayovelTaod aRiarebul unda iqnes politikur sazo-

gadoebaSi, sanam Cven erTmaneTs movTxovT tolerantobas. es saerTo antidiskriminaciuli stan-

dartia, rac awesebs tolerantobis moralur da sakonstitucio safuZvlebs, swored im safuZ-

vlebs, romlebic amarcxebs adamianSi gansxvavebulad moazrovne adamianis azrebis da Sexedulebe-

bis uaryofis gamomwvev mizezebs. swored am normatiuli konsensusis safuZvelze msoflioSi 

arsebul sxvadasxva msoflxedvelobas Soris arsebuli konfliqtebi  SeiZleba neitralizebuli 

iqnes Tanaswori mopyrobis principis gziT.5 

Tu Tvals gadavavlebT religiuri tolerantobis warmoSobis istorias, advili SesamCnevia, 

rom religiurma ganxeTqilebebma da dapirispirebebma gansakuTrebuli roli iTamaSa dasavlur 

sazogadoebebSi sakonstitucio demokratiis Camoyalibebis procesSi. erTi mxriv, XVII da XVIII 

saukuneebSi religiuri tolerantobis filosofiuri dasabuTeba gzas ukvalavs saxelmwifosa da 

eklesias Soris gamijvnis process da sekularuli saxelmwifoebis warmoSobas (ganxilul iqneba 

qvemoT, me-2 TavSi); meore mxriv, liberaluri saxelmwifos idea moiTxovs religiuri cnobiere-

bis nel-nela Seguebas adamianis ZiriTadi uflebebis ideasTan (Tavi me-3). orive SemTxvevaSi 

brZola religiuri SemwynareblobisTvis xdeba mravalkulturulobasa da sxvadasxva kulturas-

Tan erTad, erT politikur sazogadoebaSi Segnebuli Tanaarsebobis modeli (4). Tumca, kogni-

                                                           
4 Rainer Forst, Der schmale grat zwischen ablehnung und akzeptanz [The Small Difference between Rejection and Acceptance], 

Frankfurter Rundeschau, December 28, 2001. 
5 uaryofasa da aRiarebas Soris Sinagan kavSirebTan dakavSirebiT ix., Rainer Forst, Toleranz, “Gerechtigkeit und Vernunft” 

[Tolerance, “Justice and Reason”], in Toleranz 144 (Frankfurt/M., 2000); agreTve, ix., Rainer Forst, Grenzen der Toleranz [Limits of 

Tolerance], in Grenzen als Thema Der Rechts- und sozialphilosophie, archive f. rechts - und sozialphilosophie supplement (limits as a 

subject of legal and social philosophy) 84 (W Brugger & G. Haverkate eds. 2002). 
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turi dapirispireba, rac arsebobs Tanabrad aRiarebul da Tanasworuflebian, erTmaneTisagan 

gansxvavebul Rirebulebebsa da subkulturebs Soris, moiTxovs sxvagvar tolerantobas (5). 

 

2. 

 

loki, spinoza, beili da monteskie religiuri tolerantobis filosofiur dasabuTebaze sau-

brisas yuradRebas amaxvileben urTierTSecnobili religiuri tolerantobis aucileblobaze, 

upirveles yovlisa, Tavad moqalaqeebis mxridan. Tavdapirvelad, religiuri umciresobebis mi-

marT tolerantoba gamarTlebuli iyo wminda pragmatuli mosazrebebiT, merkantiluri mizeze-

biT, kanonis darRvevis SiSiT. spinoza icavs religiur Tavisuflebas sindisis, azris da gamox-

atvis Tavisuflebis principebze dayrdnobiT, anu moraluri safuZvlebiT, 6  maSin, roca loki 

arCevans akeTebs adamianis ZiriTadi uflebebis safuZvelze da masze dayrdnobiT amarTlebs re-

ligiur tolerantobas. pier beilamde ar gvxvdeba religiuri tolerantobis mkafiod universa-

luri dasabuTeba. 

imisaTvis, raTa religiuri tolerantobis mowinaaRmdegeebi eiZulebina, Camdgariyvnen gansxva-

vebulad moazrovne adamianebis mdgomareobaSi da maTi principebis mixedviT SeexedaT movlene-

bisTvis, pier beils bevri sxvadasxva magaliTi mohyavda: `magaliTad, Tu moulodnelad mufts 

moafiqrdeba, rom gagzavnos muslimi misionerebi qristianebTan, zustad ise, rogorc papi gzavnis 

qristian misionerebs indoeTSi, da Tu es Turqi misionerebi daiwyeben sakuTari movaleobebis 

Sesrulebas Zaladobrivi gziT, rac Cveni gamuslimebis da gadagvarebis tolfasia, me vfiqrob, am 

SemTxvevaSi Cven ar gvaqvs musulmani misionerebis dasjis ufleba. Tu isini igivenairad gaamar-

Tleben sakuTar qmedebebs, rogorc amas akeTeben qristiani misionerebi iaponiaSi, romelTa miza-

nia xalxis WeSmarit religiasTan ziareba da zrunva maT sulier xsnaze, maSin sasacilo ar iq-

neba, rom Cven davgmoT iaponelebis mier qristiani misionerebis CamoxrCoba, roca Cven zustad 

imaves gavakeTebdiT muslim misionerebTan mimarTebiT?~.7 beili, romelic am TvalsazrisiT kantis 

winamorbedia, aviTarebs urTierTSecnobis ideas da aucileblad miiCnevs, rom yvela adamianma 

ganazogados Tavisi Sexedulebebi, midgomebi da Seecados, rom gansxvavebuli azris mqone adamia-

nis poziciaSi Caayenos sakuTari Tavi.8 

aqedan gamomdinare, urTierTSecnobili Semwynareblobis principze dayrdnobiT Cven SegviZlia 

vipovoT gamosavali im paradoqsidan, ramac goeTes ubiZga tolerantobis, rogorc keTilSobile-

bis Seuracxyofis, uaryofisken. yvela tolerantuli qmedeba unda adgendes mkafio zRvars, 

romlis mixedviTac CvenTvis dgindeba, ris mimarT unda viyoT da ris mimarT ver viqnebiT Semwy-

nareblebi. ar arsebobs miReba uaryofis gareSe. da Tu es zRvari im qmedebebs Soris, romelTa 

mimarTac Cven unda viyoT an ar unda viyoT Semwynareblebi, gavlebulia avtoritarulad, 

calmxrivad da ara ormxrivi Secnobis gziT, es tolerantoba yovelTvis iqneba mikerZoebuli. 

mxolod im pirobebSi, rodesac zRvari dasaSveb da dauSvebel saqcielebs Soris erToblivad, 

urTierTSeTanxmebis, urTierTSecnobis da yvela adamianis CarTulobiT aris gavrcelebuli, 

SeiZleba  tolerantobam daamarcxos diskriminacia. yvela adamiani, romelzec es urTierTSeTanx-

meba gavlenas moaxdens, nebayoflobiT unda daTanxmdes im pirobebs, romelze dayrdnobiTac unda 

gaimijnos qmedebebi, romelTa mimarTac gvevaleba, viyoT Semwynareblebi an Seuwnareblebi. 

imisaTvis, raTa tolerantobam aRmofxvras mikerZoebulobis, calmxrivobis yvela safrTxe, 

saWiroa, rom tolerantuli qcevis wesebi iyos gacnobierebuli da misaRebi ori dapirispirebu-

                                                           
6  Benedict De Spinoza, the Tractatus Theologico-Politicus in the Political Works (A.G. Wernham ed., trans., Oxford Univ. Press 

1958) (1670), Chapter 20. 
7  Pierre Bayle, Commentalre philosophique sur ces paroles de Jesus-Christ: Contrains-les d'entrer [Philosophical Commentary on 

these words of Jesus Christ: Compel them to come in] in Amie Goodman Tannenbaum. Pierre Bayle's Philosophical Commentary: A 

Modern Translation and Critical Interpretation (Peter Lang Publishing 1987) (1727). 
8 iqve. 



Tanamedrove samarTlis mimoxilva, #1(2), 2014 

114 

li mxarisTvis. rasakvirvelia, problemis gadaWraSi didi mniSvneloba aqvs demokratiis gavrce-

lebas. Tavis mxriv, religiis Tavisuflebasa da demokratias Soris konceptualuri kavSiri ar-

sebobs. religiis Tavisufleba istoriulad demokratiis winamorbedia. erTi mxriv, religiurma 

ganxeTqilebebma da konfliqtebma safuZveli gamoacales sasuliero sawyisebze dafuZnebul saero 

xelisuflebebs da daamkvidres saxelmwifo, romelic neitraluria yvela religiis mimarT da 

damoukidebelia maTgan. meore mxriv, religiuri tolerantobis gavrcelebam damoukideblad ipova 

problemis gadaWris gza. urTierTSecnobaze dafuZnebuli universaluri tolerantoba, romelic 

religiuri Tavisuflebis ideis monapovaria, iyo is wyaro, ramac warmoSva axali sekularuli 

saxelmwifoebi. 

rogorc ukve aRvniSneT, urTierTSecnobaze dafuZnebuli tolerantoba, romelsac yvela aRia-

rebs, sayovelTaod SeTanxmebul pirobebs efuZneba. aseTi konsensusi mxolod maSin  miiRweva, 

roca gansjis procesSi yvela monawile aris CarTuli da isini urTierTSecnobis principiT moq-

medeben. aseTi gansjis procesi institucionalizebulia swored demokratiul sazogadoebebSi. 

da bolos, religiuri Tavisufleba mxolod maSin uzrunvelyofs religiur tolerantobas, ro-

desac religiuri Tavisufleba sayovelTao gansjis  Sedegad aris dadgenili, rac safuZvels 

qmnis, rom adamianma gonivrulad gansazRvros molodini samomavlo Sedegebis mimarT.9 

 

3. 

 

religiuri tolerantoba demokratiuli saxelmwifos fuZemdebluri principia, Tumca reli-

giuri cnobiereba am TvalsazrisiT kvlavac Seswavlis procesSia. religiis Tavisuflebis prin-

cipis damkvidreba yvela religiur jgufs iZulebuls xdis, rom daemorCilos adamianebis Tana-

bari CarTulobisa da mopyrobis wess. religiuri jgufebi ara mxolod isargebleben maT mimarT 

sxvebis mxridan tolerantobiT, aramed Tavadac mouwevT, Seeguon tolerantobis ganzogadebul 

moTxovnas yvela misi Tanmdevi SedegiT. liberaluri saxelmwifosaTvis saWiroa yvela religiis 

aRmsareblebis religiuri cnobierebis modernizeba da maTi cnobieri adaptacia kanonisa da se-

kularuli saxelmwifos individual da egalitarul bunebasTan. 

yvela religia Taviseburi msoflmxedvelobaa, an rogorc jon roulzi ambobs: `yovlismomc-

veli doqtrinaa~. mas aqvs ambicia, gansazRvros adamianis cxovrebis forma Tavidan bolomde. ro-

melime religia ar unda amtkicebdes imas, rom mxolod is aris cxovrebiseuli wesrigis sru-

lyofili ganmsazRvreli. pluralizmis pirobebSi konkretulma religiurma jgufma unda ganasx-

vaos sakuTari Tavi ufro farTo politikur-sazogadoebrivi cxovrebisgan. privilegirebuli 

religia kargavs Tavis politikur gavlenas maSin, roca politikuri wesrigi mas ar emorCileba. 

amas, bevr sxva ramesTan erTad, Sedegad moaqvs Zaladobis uaryofa da religiuri mikuTvnebulo-

bis nebayoflobiTi xasiaTi. Zaladoba xels ver Seuwyobs religiuri ideebis gavrcelebas sazo-

gadoebis SigniT Tu gareT.10 is religiuri doqtrinebi, romlebic adre saxelmwifo xelisufle-

bis legitimaciis wyaros warmoadgendnen, dRes winaaRmdegobaSi aRmoCndnen sekularizaciis pro-

cesTan da uwevT xelaxla Camoayalibon TavianTi doqtrina liberalur saxelmwifosTan (A), sxva 

religiur jgufebsa (B) da sekularul sazogadoebasTan (C) urTierTobis Taobaze. 

 
A. 

 

jon roulzi iyenebs moduls imis aRsawerad Tu rogor aris adamianis uflebebis moraluri 

mxare Canergili sxvadasxva religiur msoflmxedvelobebSi. moduli, miuxedavad imisa, rom age-

                                                           
9 Article 6 of the Declaration of the Rights of Man 1789 expressly defined the democratic character of the law in terms indebted to 

Rousseau: “Law is the expression of the general will. Every citizen has a right to participate personally, or through his representative, 

in its foundation. It must be the same for all, whether it protects or punishes.” 
10 John Raws, Political Liberalism 132-38 (Columbia Univ. Press 1993). 
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bulia wmindad neitralur safuZvlebze da ar emxroba konkretul religias, ergeba dasabuTebis 

orTodoqsul konteqsts. 11 fundamenturi religiis koncefciasTan SedarebiT, romelic moicavs 

yvela religiis mier Tanabrad gaziarebul moralur substanciebs, es moduli upiratesia Semde-

gi TvalsazisiT: igi ar uaryofs, rom ormxrivad eqskluziuri rwmenaTa sistema warmoSobs dasa-

buTebul pretenzias WeSmaritebaze, amitom mas ar sWirdeba tolerantobis mniSvnelobis daknine-

ba. 

 

B. 

 

qristianoba da islami Sinaganad aratolerantulebi arian sxva rwmenebis mimarT. mezoblis 

siyvaruli gulisxmobs aqtiur zrunvas misi sulieri xsnisTvis. rogorc Toma aqvineli, bevr 

sxvasTan erTad, ambobda, mudmivi xsna yvela nivTsa da qonebaze ufro maRla dgas. Sesabamisad, 

zrunva sxvis sulis xsnaze TavisTavad ar gamoricxavs WeSmarit religiaze misi gadmoyvanisa da 

eretikosebisgan dacvis mizniT Zalis gamoyenebas. 12  tolerantobis dogmad miReba gulisxmobs 

imas, rom an religiam unda uaryos urwmuno adamianis samudamo dawyevlis principi, an amtkicos, 

rom rwmenis Secvla daZalebiT ar SeiZleba da sxvagvarad SeniRbos Tavisi es sisuste. 

 

C. 

 

religiuri tolerantobis mTavari miRweva aris is, rom igi zRudavs da CarCoebSi aqcevs 

urTierTdapirispirebul poziciebs Soris konfliqtis socialurad destruqciul efeqts. aseTma 

uTanxmoebam ar unda miaRwios im donemde, rom socialuri xidi ori sxvadasxva religiis mimde-

vars Soris Catydes, isini kvlavac unda darCnen erTi da imave sekularuli sazogadoebis wevre-

bad. urTierTdapirispirebul religiebs Soris ormxrivi tolerantobis arsebobisas erTmaneTis-

gan gamoyofilia konkretuli religiuri jgufi da sazogadoeba. religiuri jgufis wevrobis 

gamoyofa sazogadoebis wevrobisgan ar amoiwureba religiuri principebis zerele misadagebiT 

sekularuli sazogadoebis kanonebTan. sinamdvileSi, saWiroa kognituri kavSirebis ganviTareba 

religiur doqtrinebsa da demokratiuli konstituciis moralur arss Soris. 

dasavleTSi religiuri doqtrinebis da midgomebis cnobieri reorganizacia jer kidev da-

srulebuli ar aris. amis dasadastureblad germaniis sakonstitucio sasamarTlos e.w. `jvris~ 

gadawyvetilebaze gamoTqmuli myisieri reaqciac sakmarisia.13 sakonstitucio sasamarTlom ganac-

xada, rom bavariis miwis saskolo ganaTlebis momwesrigebeli sajaro organos gadawyvetileba, 

romlis mixedviTac, sajaro skolebs daevalaT yvela saklaso oTaxSi jvaris Camokideba, iyo 

arakonstituciuri. 

sasamarTlom daadgina, rom brZaneba arRvevda saxelmwifos religiuri neitralitetis prin-

cips da ewinaaRmdegeboda rwmenisa da aRmsareblobis pozitiur uflebas _ `yvela adamians unda 

hqondes SesaZlebloba, rom icxovros misi religiuri rwmenis Sesabamisad~, agreTve, negatiur 

uflebas `rom aravin moaxvios adamians Tavs is religia, romelsac is ar iziarebs~.14 maSin, ro-

ca umravlesoba am brZanebas akritikebda religiaTa Tanasworobisa da saxelmwifos religiuri 

neitralitetis safuZvelze, rac germaniis ZiriTadi kanoniT aris dadgenili, gamoCnda umcireso-

ba da oponentebi, romlebic am brZanebas akritikebdnen im safuZvliT, rom jvarcma warmoadgenda 

ara mxolod qristianuli religiis simbolos, aramed mTlianad dasavluri kulturis ganuyo-

fel nawils. aSkaraa, rom sajaro organoebi am qmedebiT aranakleb Seuwynareblebi iyvnen, vidre 

                                                           
11 iqve, 76. 
12 Perry Schmidt-Leukel. Ist das Christentum notwendig intolerant? [Is Christian religion necessarily intolerant?] in Toleranz, supra   

Note 5. At 177-213. 
13 Decision of May 16. 1995. BVerfGE. 22 Europaische Grundrechte Zeitschrift 359 (1995). 
14  Gunter Frankeneeg, Die verfrassung der republik [The Constitution of the Republic] 90 and 222, (Nomos 1996). 
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_ TurqeTis xelisufleba, romelmac, muslimi mosaxleobis religiuri ganwyobebis gamo, akrZala 

italiuri renesansis naxatebis gamoqveyneba, romelzec SiSveli qali iyo gamosaxuli. saxelmwi-

fo, romelsac evaleba sazogadoebis sxvadasxva religiur jgufs Soris mSvidobiani Tanarsebobis 

uzrunvelyofa kanonebis meSveobiT, aseTi qmedebebiT emgvaneba calkeuli RirebulebebiT moqmed 

religiur jgufs.  

 

4. 

 

saboloo jamSi, SegviZlia vTqvaT, rom kavSiri religiur tolerantobasa da demokratias 

Soris SesamCnevia orive mxridan: erTi mxriv, politikis legitimacia Seicvala da religiuri 

safuZvlebidan gadavida sazogadoebis umravlesobaze; meore mxriv, religia Tavisi principebidan 

gamomdinare, ewinaaRmdegeba sekularuli sazogadoebis principebs. dominanturi religiis depo-

litizacia, religiuri umciresobebis sazogadoebaSi CarTva da religiuri tolerantobis gavr-

celeba xels uwyobs kidev ufro meti kulturuli uflebis warmoSobas. religiuri pluraliz-

mi, zogadad, win wamowevs diskriminaciuli jgufebis sakiTxis sensitiurobas. 

debatebi multikulturalizmze naklebad aris dakavSirebuli religiuri umciresobebis Te-

masTan da ufro metad mibmulia sxva jgufebis diskriminaciis sakiTxTan. magaliTad, iseT sakiT-

xebTan rogoricaa: erovnuli dResaswaulis arCeva, saxelmwifo enis dadgena, saskolo ganaTle-

bis warmoeba eTnikuri an erovnuli umciresobebis enaze, genderuli an rasobrivi kvotebi po-

litikur Tanamdebobebze, universitetebsa da Sromis bazarze. yvela moqalaqis Tanabari CarTu-

lobis principis gadmosaxedidan, religiuri diskriminacia, sxva tipis diskriminaciebTan (eTni-

kuri, rasobrivi, genderuli da a.S) erTad ganixileba, rogorc diskriminaciis erT-erTi forma. 

ra Tqma unda, sazRvari maT Soris xSirad bundovania. magaliTad, rodesac romelime sofelSi 

mueZinis yvirili akrZalulia, xolo am sofelSi eklesiis zarebi rekavs da mouwodebs morwmu-

neebs locvisken, esec religiuri diskriminaciaa. amave dros, es aris imigrantebis jgufis kul-

turuli TviTrealizebis, maTi identobis SenarCunebis uflebis uaryofa da maTi sazogadoebrivi 

politikuri cxovrebidan mokveTa.   

rodesac dominanturi religia da saxelmwifo mkveTrad arian daSorebuli, amiT iqmneba 

sivrce religiuri umciresobebis TavisuflebisTvis. islamis mimdevari maswavlebeli baden-

viurtembergTan samaTlebriv davaSi amtkicebda, rom mis mier skolaSi samsaxuris dros pirbadis 

tareba igivea, rac misi qristiani kolegebis mier yelze jvris tareba.15 germaniaSi ieRovas mow-

meebi moiTxovdnen, rom aRiarebuli yofiliyvnen rogorc sajaro organizacia da hqonodaT domi-

nanturi religiis Tanabari uflebebi.16 germaniis sakonstitucio sasamarTlom, cxovelTa ufle-

bebis dacvis Sesaxeb germaniis kanonmdeblobis miuxedavad, morwmune muslimebs da agreTve, 

ebraelebs, misca ufleba, daexocaT cxovelebi religiuri ritualis Sesabamisad. 17 kanadasa da 

did britaneTSi, sixizmis mimdevrebs ufleba miecaT, etarebinaT Calma da xanjali saskolo da 

sxva tipis samsaxurebrivi saqmianobis dros. 

es magaliTebi amtkicebs imas, Tu ratom gaxda religiuri gamoxatvis Tavisufleba sxva kul-

turuli uflebebis aRiarebis safuZveli. iseve, rogorc religiuri rwmenis Tavisufali gamox-

atva, kulturuli uflebebic miznad isaxaven, rom daicvan TiToeuli individis ufleba, Tavi-

suflad SeZlos konkretul sazogadoebaSi Tavisi tradiciebis da Cveulebebis, agreTve, pirov-

                                                           
15 The Federal Administrative Court, in its decision of July 4, 2002, BVerwG 2 C 21.01 ruled against the teacher candidate. The issue 

may be appealed to the Federal Constitutional Court. 
16 In December 2000, the Federal Constitutional Court vacated and remanded a Federal Administrative Court decision denying the 

Jehovah's Witnesses' claim. See German Constitutional Court, Decision of December 19, 2000 BVerfGE 102. 370, available at 

http://www.bverfg.de/cgi-bin/link.pl?entscheidungen. 
17 Judgment of January 15, 2002, 1 BvR 1783/99. 55 Neue Juristiche Wochenschrift 663 (2002), available at http://www.bverfg.de/cgi-

bin/link.pl?aktuell. am saqmesTan dakavSirebiT ix., Christine Langenfeld, Development, and Decision of the German Constitutional 

Court, January 15, 2001 (page 141 of this issue). Eds. 



iurgen habermasi, Seuwynarebloba da diskriminacia 

117 

nuli identobis sxva formebiT Tavis damkvidreba. rasobrivi, erovnuli da lingvisturi an sxva 

tipis umciresobebis jgufisTvis sakuTari enis, an cxovrebis wesis da tradiciis  reproduci-

rebis Tanabari SesaZleblobiT uzrunvelyofa iseve mniSvnelovania, rogorc religiuri umcire-

sobebisTvis gaerTianebis, ritualebis da ceremoniebis Catarebis, an maTi religiis swavlebis 

Tavisufleba. swored am mizeziT, religiuri umciresobebis brZola Tanabari uflebebisTvis 

iurisprudencias da politikis Teorias amaragebs sxvadasxva ideiT gafarToebuli `multikul-

turuli moqalaqeobis~ koncefciis gasaazreblad.18  

yvela kulturaSi religiur rwmenebsa da Cveulebebs hqondaT gadamwyveti mniSvneloba imaze, 

Tu rogor aRiqvamdnen individebi sakuTar Tavs eTikuri TvalsazrisiT. amave dros, enobrivi da 

kulturuli tradiciebi aris aranakleb mniSvnelovani individis pirovnuli identobis Camoyali-

bebis da SenarCunebis procesSi. pirovnuli identoba ki pirdapir mibmulia koleqtiur idento-

basTan. es koncefcia Cven gvaiZulebs `iuridiuli piris~ abstraqtuli cnebis interdisciplinu-

ri gafarToeba movaxdinoT. iqidan gamomdinare, rom fizikuri pirebis individad Camoyalibeba 

socializaciis procesis meSveobiT xdeba, maTi identobis da amis Sedegad warmoqmnili iuridi-

uli pirebis mTlianobis dacva SesaZlebelia mxolod maSin, roca adamians aqvs ufleba, Tavi-

suflad iqonios wvdoma im sazogadoebriv urTierTobebze, komunikaciebsa da ormxrivi aRiarebis 

formebze, romelTa saSualebiTac adamiani ayalibebs Tavis pirovnul identobas, gamoxatos war-

modgena sakuTari Tavis Sesaxeb da ganaviTaros Tavisi cxovreba. 

kulturuli uflebebi, `aRiarebis politikis~ konteqstSi, ar unda gavaigivoT koleqtiur 

uflebebTan. es aris individualuri uflebebi, romelTa mizania yvela adamianis Tanabari CarTu-

lobis uzrunvelyofa, imis miuxedavad, Tu romeli niSniT iyvnen isini marginalizebulni. 19 es 

uflebebi uzrunvelyofs yvela moqalaqis Tanabar xelmisawvdomobas kulturul garemoze, ada-

mianur urTierTobasa da tradiciebze imdenad, ramdenadac es aris arsebiTi piroba maTi pirov-

nuli identobis Camoyalibebisa da SenarCunebisTvis. 

zogadad, diskriminaciuli jgufebi Tanabari kulturuli uflebebiT ar sargebloben `safa-

suris gareSe~. sanacvlod, uwevT, rom uzrunvelyon samoqalaqo CarTuloba. am mxriv problema 

ar iqneba zogierT statistikur jgufTan, qalebTan, homoseqsualebTan, an SezRuduli SesaZleb-

lobis mqone pirebTan mimarTebiT. Sesabamisad, is niSani, romlis irgvlivac yalibdeba diskrimi-

nirebuli jgufi, ar aris mibmuli kulturul fonTan. mxolod `Zlieri~ jgufebi (erovnuli an 

eTnikuri umciresobebi, imigrantebi an aborigeni subkulturebi da a.S), romlebsac aqvT sakuTa-

ri, myarad damkvidrebuli tradiciebi, ayalibeben sakuTar koleqtiur identobas. 20 es jgufebi 

istoriuli dissinqroniulobis dros rTulad axerxeben aucilebeli kognituri kavSiris povnas 

TavianT Sinagan xasiaTsa da adamianis uflebebis im gagebas Soris, rac maT socialur da poli-

tikur garemoSi aris dadgenili, gansxvavebiT religiuri jgufebisgan, romlebsac SeuZlia daua-

xlovdes, miiRos sxvadasxva msoflio religiis ganviTarebuli koncefciebi.  

multikulturalizmi, misi rolis sworad aRqmis SemTxvevaSi, ar adgens kulturuli Tvi-

Trealizebis mxolod erT gzas koleqtiuri identobis mqone jgufebisTvis. gansxvavebuli cxo-

vrebis formebis Tanaarseboba moiTxovs moqalaqeTa srul integracias da maTi subkulturuli 

kuTvnilebis ormxriv aRiarebas saerTo politikuri kulturis qveS. pluralistuli sazogadoe-

ba, romelic efuZneba demokratiul konstitucias, uzrunvelyofs kulturuli gansxvavebulobis 

dacvas mxolod politikuri integraciis pirobiT. aseTi sazogadoebis moqalaqeebs, SeuZliaT 

Camoayalibon an SeinarCunon TavianTi kulturuli identoba im varaudiT, rom yvela danarCen 

mosazRvre subkulturebTan, jgufebTan erTad isini ganixilaven Tavis Tavs saerTo politikuri 

                                                           
18 Will  Kymlicka, multicultural citizenship: A Liberal Theory  of minority rights (Clarendon Press 1995). 
19 Charles Taylor et al., Multiculturalism: Examining the politics of recognition (Princeton Univ. Press 1994). See my criticism there 

of the communitarian notion of cultural rights as collective rights. Id. at 107. 
20 amasTan dakavSirebiT ix., Avishai Margalit & Joseph Raz. National Self-Determination, in the rights of minority cultures 79-92, 

81 et seq. (Will Kymlicka ed. Oxford Univ. Press 1995). 
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sazogadoebis moqalaqeebad. aseTi kulturuli uflebebi gamyarebulia konstituciiT, romelic 

ayalibebs safuZvlebs kulturuli uflebebisTvis. Tu mama ewinaaRmdegeba Tavisi qaliSvilis 

monawileobas sportul saskolo gakveTilebSi, an surs misma vaJma ar miiRos sicocxlis gada-

sarCenad saWiro samedicino mkurnaloba, religiuri mosazrebebidan gamomdinare, maSin religiis 

Tavisufleba ar iqneba sakmarisi safuZveli misi poziciis gasamarTleblad, radgan es ukanaskne-

li iqneboda misi Svilebis ZiriTad uflebebSi Careva. 

 

5. 

 

religiuri pluralizmis pioneruli rolis miuxedavad, martivad ar SegviZlia toleranto-

bis cnebis gadatana gansxvavebuli subkulturebis urTierTdapirispirebuli Tanaarsebobis piro-

bebSi. Cven kidev erTi gansxvaveba unda warmovadginoT, raTa sworad ganvmartoT tolerantoba. 

tolerantobis samoqalaqo sikeTe upirispirdeba msoflmxedvelobaTa mravalferovnebas bevr as-

peqtSi, gansxvavebiT cxovrebis wesis mravalferovnebisgan, romelic Tavis TavSi moicavs gansxva-

vebulis mimarT damokidebulebis raRac wess, magram ara aucileblad gansxvavebuli rwmenis mi-

marT igives. 

diskriminaciis raime formis aRmofxvra aucileblad ar niSnavs tolerantobas im piris mi-

marT, vinc adre iCagreboda. diskriminaciis aRmofxvris Semdeg, tolerantuli moqceva qalebis, 

geebis, an SezRuduli SesaZleblobebis mqone pirebis mimarT mxolod gamoavlens Zveli, winaswar 

Camoyalibebuli uaryofiTi ganwyobis farul simtkices, gamZleobas. aseT viTarebaSi, vinaidan 

tolerantoba iqneboda ubralod keTilSobilebis gamoxatuleba da ara ormxrivi, urTierTSec-

nobili tolerantoba gansxvavebuli religiis mimarT, rasac moiTxovs liberaluri saxelmwifo. 

im pirobiT, rom tolerantoba warmoudgenelia uaryofis elementis gareSe, amitom Cven ar Seg-

viZlia visaubroT  diskriminaciis dasrulebis Semdeg tolerantobis warmoSobaze. modiT, war-

movidginoT, rom odesRac dasruldeba diskriminacia boSebis, imigrantebis da a.S. yvela im jgu-

fis mimarT, romelTac Camoyalibebuli aqvT TavianTi koleqtiuri identoba, anda metnaklebad 

idealuri viTareba, sadac kulturul umravlesobas ara mxolod napovni aqvs Tanacxovrebis gza 

eTnikur, enobriv, erovnul umciresobebTan, aramed amave dros sargeblobs Tanabari uflebebiT. 

unda vivaraudoT Tu ara, rom kognituri uTanxmoeba gaqreba kvalis gareSe? es konfliqtebi, 

ubralod, gadainacvlebs urTierTsawinaaRmdego msoflmxedvelobis donidan urTierTsawinaaRmde-

go azrebis gamoxatvis damkvidrebuli praqtikis doneze, magram mainc, erTi mniSvnelovani 

gansxvaveba darCeba, imitom, rom Cven ar gvaqvs gansxvavebuli cxovrebis wesis Sesaxeb eTikuri 

gansjisas imave tipis Tanxmobis molodini, rogoric gvaqvs samarTlianobis Sesaxeb msjelobisas. 

eTikuri gansja kvlavac damokidebulia pirovnebaze, individis biografiaze, kulturul idento-

baze. is, rac kargia erTi adamianisTvis konkretul konteqstSi, SeiZleba iyos cudi meore ada-

mianisTvis sxva konteqstSi. 

Sesabamisad, gansxvavebulebTan erTad Tanacxovrebis normatiuli molodini sxva bunebis mata-

rebelia vidre _ varaudi, rom Cven unda SeveguoT gansxvavebebs sxvadasxva religias Soris, an 

sxvagvarad rom vTqvaT, unda miviRoT msoflmxedveloba, romelic ewinaaRmdegeba Cvensas. orive 

SemTxvevaSi urTierTdapirispirebul msoflmxedvelobebs aqvs egzistencialuri midrekilebebi, 

rac gavlenas axdens tradiciebsa da Cveulebebze. mxolod urTiersawinaaRmdego msoflmxedvelo-

bebis dajaxebisas tolerantoba gulisxmobs ormxriv mtkicebaTa safuZvlianobis Seguebas, aRia-

rebas. am viwro ganmartebiT, tolerantoba niSnavs survils, rom kognituri uTanxmoebis praqti-

kuli Sedegebis neitralizeba moxdes, rac am problemis gadaWras moiTxovs. 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



 


