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James Finckenauer

Rutgers University, Newark, NJ, USA
Aunshul Rege,

Temple University, PA, USA

CRIMINAL ORGANIZATIONS AND HARMS ASSESSEMENT: A RESEARCH
PROPOSAL

Abstract
The article is devoted to International Organized Crime (IOC) issues. The authors analyzed
questions related to measuring of the harm resulting from international organized crime
particularly economic harm caused by IOC groups and other impacts, such as human misery,
public safety and threats to free commerce. Authors suggested five hypotheses can be broken
down into five sub-hypotheses based on the characteristics of criminal organizations:
1. The more sophisticated the criminal organization, the larger its harm capacity.
2. The more complex the structure of the criminal organization, the larger its harm
capacity
3. The more a criminal organization exhibits stability, the more likely it is to cause harm.
4. The stronger the self-identification exhibited by members of a criminal organization,
the more likely it is to cause harm.
5. The greater a criminal organization’s authority of reputation, the larger its harm
capacity.

Key words: Organized crime; Harm capacity; Criminal organizations

Introduction

To point out that crime and criminal behavior cause harm is no great revelation; nor is
pointing out that this harm varies in its nature, magnitude and seriousness. Further, there are
differences among criminals in their ability or capacity to cause harm, and at least one of
those differences is between criminals who commit their crimes alone versus those who
commit them as members of criminal groups. The latter would seem to hold true in most
criminal instances, with the possible exception of extraordinary or unusual criminals such as
serial killers and mass murderers. Assuming that there is variability with respect to harm
capacity among criminals and criminal groups, and also in the harmfulness of their crimes, it
is both important theoretically and potentially useful for policy purposes to carefully examine
this variability and its consequences. Focusing specifically on criminal organizations — those
principally engaged in what is commonly known as organized crime, as a generic category --
what are the characteristics of these kinds of organizations that determine their harm
capacity? And, by looking at the crimes they have committed, can one discern a relationship
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between those characteristics and the degree of harm that emanates from their criminal
behavior?

The goal of this proposal is to test what has been called elsewhere the “harm capacity” thesis
(Marvelli & Finckenauer, forthcoming). In brief, this thesis is that a criminal organization’s
capacity to commit harm varies based upon the degree to which they possess certain primary
characteristics. The challenge for the research is to identify groups that have been (and
possibly still are) committing crimes, and then to assess the consequent harm from their
criminal activities.

Harm Capacity

The definition of organized crime, and by extension the definition of what is a criminal
organization, have both long suffered from a kind of collective ambiguity. We do not need to
elaborate on that ambiguity here, but rather simply to state that the assumption for our
purposes here is that “organized crime” is that crime that is collectively committed by
criminal organizations. Finckenauer (2005 & 2007) has identified the characteristics of
criminal organizations that many scholars have agreed upon as being essential elements to any
definition of organized crime. Of particular import are five essential characteristics:
sophistication, structure, stability, self-identification, and authority of reputation.
Finckenauer (2005:76) argued that “criminal networks that are totally or even substantially
lacking in [these characteristics], should not be considered true criminal organizations.”
“Criminal networks” here refers to a sort of umbrella category that captures a variety of
groupings of criminals, ranging from the very loosely organized to some others that are more
structured. A criminal network has been defined as being composed of “key individuals who
engage in illicit activity together in often shifting alliances; [t]hey do not necessary regard
themselves as an organized criminal entity” (United Nations 2002, 19).

Our presumption is that all criminal groupings in fact have the characteristics mentioned
above to a greater or lesser degree. The extent to which these characteristics are possessed is
obviously critically important. Sophistication, involves the degree of preparation and
planning for the crime and how much skill and knowledge are needed in order to commit the
crime. Structure entails a division of labor with clearly defined lines of authority. Stability
pertains to the organization’s ability to maintain itself over time and crimes. Self-
identification, as the term implies, involves the participants identifying themselves as
members of a defined organization. And lastly, authority of reputation is the extent to which
a group is able to force others-criminals and non-criminals—to do what it wants without
regularly having to resort to actual physical violence.

The research we are proposing here would assist in moving away from the kind of risk and
threat assessments that have traditionally been used to develop policy focus and priorities in
combating both domestic and transnational organized crime. Instead, we propose moving
towards harms assessment. The traditional law enforcement approach has been to identify



criminal organizations and individuals with the goal of disruption and/or prosecution. Most
previous assessments of organized crime have been conducted by law enforcement agencies
(Albanese, 2008), and these assessments generally focus on the “most serious” groups or
individual members. The aim has been to identify the criminal organization and/or criminal
that is of the greatest threat, and then to pursue disruption and prosecution.

Measuring Harm

Recently, there has been an evolution in threat assessment away from this historical focus on
individual criminal organizations, toward a greater focus on criminal enterprises and markets.
But the ability to measure the criminal markets that criminal organizations participate in has
remained elusive for both practitioners and scholars. In large part, this inability to measure
criminal activity is hindered by the secretive nature of the activity. In the parlance of
criminologists, the “dark figure” of crime poses the greatest challenge to measuring organized
crime. The true quantities of narcotics or numbers of people being trafficked, for instance, are
largely unknown. At best, we have only rough estimates concerning these sorts of crimes
(Marvelli & Finckenauer, forthcoming). Beyond these specific, even if unknown figures, ther
are more general “dark figures.” How for example do we measure and perhaps quantify such
other impacts of transnational organized crime as human misery, public safety and the threats
to free commerce (EWG, 2010).

In one of the earliest efforts in the direction of doing harm-based assessments, Maltz (1990)
proposed assessing the harms associated with each criminal activity since, he believed, each
activity resulted in a different type of harm. This, he said, would provide insight into criminal
markets and assessments of the threat posed by particular criminal activities. The dimensions
of harm, according to Maltz, are physical, psychological, economic, and societal. Physical
harm is fairly self-explanatory — murder, assault, rape, torture, etc. Psychological harm is that
harms flowing from, for example, the intimidation of victims and witnesses or even of
potential jurors in criminal trials. It can also be manifested in the fear of crime and the
unwillingness of people to go into certain neighborhoods or to be out at night. Economic
harm is the magnitude of material loss resulting from certain crimes. How much money is
stolen? What is the take, for example, from drug trafficking or gambling or hijacking? And
finally, societal harm emanates from the insidious undermining of the rule of law, the
breeding of cynicism and distrust, and from corruption. Society is also harmed as a
consequence of such crimes as the theft and trafficking of cultural artifacts. Each, or a
combination of each type of harm may result from any particular criminal activity. For
example, homicide, the ultimate physical harm, may also cause economic and psychological
harm for the victim’s family, together with the physical harm.

Some recent efforts to pinpoint the specific dimensions of harm, and to consider ways of
measuring it, include the thinking reflected in a paper by Natasha Tusikov for the Criminal
Intelligence Service Canada (2009). In that paper, harm is defined as the type and level of



adverse consequences, intentional or inadvertent, resulting from criminal activities
undertaken by organized crime.

“Harms can be categorized as either direct, e.g., theft, fraud, assault and homicide, or
indirect, e.g., the loss of consumer confidence in financial institutions because of
fraud, or fear of crime in a particular community. As well, the effects of these harms
are either tangible or intangible. Tangible harms have clearly identifiable victims
and involve concrete damages or losses. For example, direct tangible harms can
involve stolen or damaged property or losses due to fraud. In contrast, indirect
tangible harms can include the costs of responding to and bringing offenders to
justice through the criminal justice system (including law enforcement, medical
care, victim services, courts, legal aid and correctional institutions). These harms can
be concentrated within a particular community or jurisdiction, or experienced more
broadly by society as a whole.

From this definition the sorts of research questions that arise are: Are there clearly
identifiable victims? Are these victims of theft? Of fraud? Of assault? Of homicide? Of
extortion? Are there concrete damages or losses, e.g., stolen property, damaged property,
losses due to fraud, etc.? Other possible victims and losses include businesspersons forced out
of business by unfair or illegal business practices, or business owners who lose customers
because of fear and intimidation. In addition to the harms from violence and theft, there are
the potential environmental harms that result from illegal fishing, illegal logging or trafficking
in timber, the poaching of exotic species such as tigers or parrots, and the illegal transport and
disposal of radioactive materials and hazardous waste. The latter are all crimes that are
specialties of criminal groups, including especially those that operate transnationally.

In 2010, the National Institute of Justice of the U.S. Department of Justice convened an expert
working group to help define the issues and problems surrounding research on international
organized crime, and to help frame a research agenda. One of the major topics of discussion
was the need for better indicators of the harm done by international organized crime. In
addition to economic harm, the group considered the importance of social and public health
indicators as other forms of harm that researchers need to explore. As examples supporting
this argument, one workshop participant pointed out that the national health system of one
particular country sets aside only a small number of intensive-care beds for emergencies or
serious surgical cases. If an emergency case arises from a shooting and requires hospitalization,
this often displaces an innocent person from access to these beds. Thus, the health service
examined the true cost of this scenario and found that a shooting victim costs 16 times more
than the average patient. When an innocent person is displaced, this further increases the cost
and adds additional harm to community safety. As an example of the indirect economic harm
resulting from the crime committed by criminal organizations, another workshop participant
noted that the insurance industry in one country spent 45 percent of its income on fraud
detection and prevention.



Problem Statement and Research Hypotheses

We could extend these examples, but suffice it to say that the harms, both nationally and
internationally, from the crimes of criminal organizations are obviously extensive and costly.
They impact individuals, neighborhoods, communities, and whole societies in a variety of
ways, some of which we know about, and others that remain largely hidden. Our goal is to
try to sort out and make sense of this puzzle, by examining both the makeup of criminal
groups on the one hand, and the nature and extent of their crimes on the other.

Our principal research hypothesis is that the degree to which crime groups possess certain
characteristics (defined above) varies, and that this variation is associated with their capacity
to commit harm. Logically, this hypothesis can be broken down into five sub-hypotheses
based on the characteristics of criminal organizations:

Hypothesis 1: The more sophisticated the criminal organization, the larger its harm capacity.
Criminal organizations vary with respect to their sophistication. If an organization engages in
thorough preparation and planning, it may be more successful in the commission of its crime,
and therefore cause extensive harm. Also, if it possesses a greater skill set and knowledge base,
it may be more resourceful and experienced in committing the crime effectively, resulting in
greater harm. Efficient communication and information sharing are also crucial for the success
of the criminal organization. Communicating information on changes in market trends,
impending police raids, and competition, for instance, may help ensure smooth and
prosperous criminal activity, which, in turn, may cause more harm. Finally, if a criminal
organization is involved in multiple criminal enterprises, it may cause greater harm. The
harms associated with different criminal activities may result in larger, cuamulative harms.

Hypothesis 2: The more complex the structure of the criminal organization, the larger its
harm capacity.

The structure of a criminal organization can be characterized by its size, organization, division
of labor, and flexibility. Criminal organizations with larger memberships may have greater
manpower and more resources to commit their crimes efficiently, therefore causing more
harm. Furthermore, if members bring different skills to the organization, they may engage in
corresponding roles. This role-based division of labor may enhance the performance of a
criminal organization, which in turn, may cause greater harm. Hierarchical, networked or
hybrid structured criminal organizations may cause different levels for harm. For instance,
hierarchical structures may cause greater overall harm when compared to networked or
hybrid structures. Related to this organizational property is structural flexibility; criminal
groups with a fixed structure, low turnover rate, and strict memberships may cause different
levels or types of harms than structures that are more fluctuating in nature, high turnover
rates, and overlapping memberships.



Hypothesis 3: The more a criminal organization exhibits stability, the more likely it is to cause
harm.

The success of a criminal organization is also determined by its endurance and resilience. If a
criminal organization can maintain its operations even when a particular component or a key
member has been exposed or apprehended, it is more likely to succeed, and therefore
continue causing harm. If the criminal organization has existed for a long period of time, it
has demonstrated the ability to adapt to changes in market trends, insulate from law
enforcement and manage competition. These abilities allow criminal organizations to be
stable and maintain operations across time, which may result in long-term harm.

Hypothesis 4: The stronger the self-identification exhibited by members of a criminal
organization, the more likely it is to cause harm.

When members of criminal organizations adhere to strict codes of conduct, participate in
rituals, have strong ties to other members, and share goals and rationales, they are more likely
to identify themselves as members of the group and strive for its success. This drive for success
may cause members to engage in any strategies necessary for committing the crime
productively, which may result in greater harm.

Hypothesis 5: The greater a criminal organization’s authority of reputation, the larger its harm
capacity.

Crime groups are often able to force compliance from both criminals and non-criminals based
on its reputation. This reputation may be well-established, well-known over a geographic
area, and elicit a certain level of fear. The stronger this reputation is, the more likely it is to
attain compliance, and the more likely it is to cause harm. For example, those who comply
may experience economic and societal harm, while those who do not, may experience
physical and psychological harm. Each of these hypotheses is further discussed next.

Research Methods

Implementing the working group’s suggestion of employing closed organized crime cases, the
appropriate methodology would be document analysis. First, as Dantzker and Hunter [1] note,
documents assist in discovering “why or how an event occurred and whether such an event
could happen again” [1, 74]. Indeed, documents allow us to examine organized crime groups,
their properties, and the harms they cause. In addition, this method involves the analysis of
preexisting data in a different way so as to answer different research questions than originally
intended. Regardless of the context and content of earlier documents, we can reorganize and
analyze them to specifically address our research objectives.

A second reason for using this method is that documents provide a way of gaining access to
events or processes, which you cannot observe “because they have already occurred, [or]
because they take place in private” [3, 73]. In the context of organized crime, documents can
‘unlock’ the otherwise covert elements of their organization and operation. They provide



information which would otherwise be difficult to ascertain, such as the five characteristics of
criminal organizations discussed above.

Third, documents permit an “alternative angle” or add “another dimension” to the research
process because they allow for detailed pictures of social phenomena to emerge [2, 109]. For
instance, a combination of investigator notes, case reports, and court records generate a dialog
between these information sources, thereby providing a well-rounded understanding of
cybercrimes at gambling sites. Document analysis permits us to triangulate different sources in
order to get a plausible picture of the phenomenon under study, and track it over set periods
of time. These factors make document analysis ideal for our preliminary study into
understanding the relationship between the characteristics of, and harms cause by, criminal
organizations.

The Sleipnir tool used by the Canadian criminal intelligence community offers a reasonable
measurement technique [5]. This technique uses rank ordered sets of attributes for
comprehensive and structured measurement. Each attribute is defined, weighted, and has a set
of predefined values. Defining attributes minimizes the degree of subjectivity in interpreting
and assessing information [3]. The results are then presented as a matrix showing the attribute
values for each group. The results are displayed visually as a matrix which illustrates the
organized crime groups in rank order and which uses color coding for attribute values to
indicate the reasons for that ranking [3].

Following this strategy would allow academics, law enforcement, and intelligence services a
consistent means of comparing groups of organized criminals. More importantly, this
measurement technique permits rank-ordering criminal organizations in an objective,
comprehensive and systematic way using a two-fold mechanism. The first ranking system is
based on the characteristics of organized crime groups, such as criminal sophistication,
structure, stability, self-identification, and authority of reputation. The second ordering
system is based on harms caused by organized crime groups, along economic, physical,
psychological and societal dimensions. These ranking filters, or matrices, can help determine
the degree to which crime groups possess certain characteristics varies, and how this variation
is associated with their capacity to commit harm, which would address the harm capacity
thesis.

Characteristics Matrix

As we hypothesized earlier, the degree to which organized crime groups possess certain
attributes varies. We therefore identified a preliminary set of indicators in order to assess,
rank, and compare organized crime groups. These indicators — sophistication, structure,
stability, self-identification, and authority of reputation — capture the most important and
shared qualities of organized crime. Furthermore, these indicators do not have any particular
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rank order, that is, no one attribute is more important than the other. These attributes are
summarized in Table 1.

We propose using five components to assess the sophistication of organized crime groups: (i)
preparation and planning — did the group engage in extensive planning and preparation before
committing the crime, or was the act committed in a disorganized manner? (ii) skill and
knowledge intensity — do crime groups need experts or can novices suffice? (iii) skill and
knowledge diversity — what range of skills and expertise does the crime group need to
succeed? (iv) criminal diversity — does the crime group monopolize a particular criminal
enterprise or are they involved in several illicit operations that may be interrelated or entirely
separate? (v) communication and information dissemination — do group members share
information and communicate using technological tools (email, disposable cell phones, chat
rooms), or do they meet face to face in covert meetings?

The structure of the organized crime group can be identified using four components: (i)
hierarchy — does the crime group exhibit a vertical chain of command, or is it composed of
sub-units that are autonomous? (ii) size — is the crime group a large structure with global
membership or is it a local structure with few operatives? (iii) division of labor — does the
crime group have members fulfilling specific functions, such as organizers, recruiters, money
movers, and enforcers? Are certain roles not required, such as corrupters and monitors? (iv)
fixed — is the structure of the group fixed or does it have a high turnover rate? Are there any
overlapping memberships with other crime groups?

An organized crime group’s stability can be analyzed using four dimensions: (i) redundancy —
can the organized crime group recover after being exposed or caught? Are members readily
available to fill in voids in the aftermath of detection and apprehension? (ii) duration — how
long has the crime group been in existence? (iii) adaptability — how efficient is the crime
group in responding to market changes, competition, law enforcement raids in order to
maintain its operations? (iv) insulation — what evasion measures does the crime group utilize
to insulate itself from detection?

Six elements of self-identification can be seen in crime groups: (i) codes of conduct — do
members have to pledge allegiance to the group’s mores? Do they follow a secret code or a set
of protocols? (ii) initiation — are new recruits subjected to any initiation ceremonies, such as
committing a crime or getting a tattoo? (iii) bonding — do group members bond by sharing
resources and knowledge? (iv) social ties — do members identify to the group because of shared
ethnicity, familial connection, or similar criminal history? (v) nature of ties — do members
form cohesive, long-lasting bonds or do members engage in fleeting alliances on an as needed
basis? (vi) motivations and rationales — do members express similar motivations, such as
financial gain, reputation, or sense of brotherhood?
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Finally, the authority of reputation characteristic can be assessed using six components: (i)
geographic scope — is the crime group known in the confines of its immediate community, or
is it well-known internationally? (ii) history — has the reputation of the crime group changed
over the years? (iii) violent compliance strategies — what physically violent strategies, such as
assault, rape, torture, or murder do group members utilize to achieve compliance from those
who question their authority? (iv) non-violent compliance strategies — what non-violent
strategies, such as bribery and corruption, are organized crime groups known for? (v)
reputation — what reputation does the organized crime group among different societal groups,
such as police, public, and the media? (vi) harm/fear level — to what extent is the organized
crime group feared? What types of harms does the group cause?

Harms Matrix

Like the characteristics of organized crime groups, the harms they cause also vary. Here, we
elaborated on Maltz’s (1990) harm dimensions. This set of indicators can be used to compare
and combine harms (physical, psychological, economic, and societal) caused by organized
crime groups. These indicators in no particular rank order, that is, no one attribute is more
important than the other. These attributes are summarized in Table 2.

The physical dimension of harm addresses harm to individuals (public, criminal justice system
representatives, rivals, and group members) and property, and is composed of the following
six elements: (i) number of deaths, (ii) number of injuries, (iii) number of torture cases (iv)
number of assaults, (v) number of rapes, and (vi) number of property damage cases.

The psychological dimension of harm deals primarily with harm to members of the general
public. This dimension can be assessed using six components: (i) number of
threats/intimidations — how often do organized crime groups threaten the public and potential
witnesses? (ii) negative influence on emotional and mental health — to what extent does the
organized crime group impact the public’s emotional and mental well-being? (iii) fear of crime
— how fearful is the public of the crime rates and specific crimes in their communities? (iv)
fear of victimization — how fearful is the public of being victimized either directly or
indirectly by the organized crime group? (v) frustration/anxiety — how frustrated is the public
with the amount and extent of organized crime in its community? (vi) duration of harm —
how long has the public suffered from psychological trauma brought about by the organized
crime group?

The economic dimension of harm captures harms caused to individuals, society, and
government, and comprises five components: (i) illegal revenue generated — how much
revenue is the crime group generating from its illicit enterprise? (ii) investment of illicit
revenue in the legitimate sector — how much revenue generated by crime groups is laundered
and layered into legitimate markets? (iii) number of affected businesses — how many
legitimate businesses have shut down, downsized, or relocated because of competition or
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threats from organized crime groups? (iv) income tax lost — how much tax money is the
government losing on underground businesses? What ratio is it getting from the legitimate
investments by the crime group? (v) Foreign bank accounts — how heavily is the crime group
invested outside the country in which it operates? (vi) Local/national bank accounts — how
heavily is the crime group invested in the country in which it operates? What is the ratio of
foreign to national investments?

Finally, the societal dimension of harm focuses on harms to societal organizations and
influence on government representatives, and has six elements: (i) corruption — how many
government representatives (police, politicians, judges, and so on) have been corrupted by the
crime group? (ii) loss of confidence in laws/criminal justice system — does the public feel that
its laws are inadequate and that the criminal justice system is ineffective in prosecuting and
sentencing crime group members? (iii) loss of confidence in law enforcement — does the
public feel that its law enforcement representatives are inefficient in managing and
countering organized crime? (iv) loss of confidence in politicians — does the public feel that its
appointed politicians are not undertaking effective measures to counter organized crime? (v)
loss of confidence in community — is there an overall lack of a sense of community? Is the
public motivated as a united front to counter organized crime in its community? (vi) affected
geographic regions — what is the reach of the organized crime group with respect to offering
its goods and services, violence, corruption, and reputation?

Coding and Scoring

Like the Sleipnir tool, each attribute for the characteristics and harms matrices will be
assigned a color-coded value that has a corresponding numeric score dependent on the
attribute: high (red), medium (orange), low (yellow), nil (green), or unknown (blue) [5]. A
preliminary coding mechanism for both characteristics and harms can be found in Tables 1
and 2. The sum of all the attributes results in two aggregate scores (characteristics and harms)
for each organized crime group. These scores will serve three main purposes (i) determine
how the properties of organized crime groups are associated with their capacity to commit
harm, (ii) compare and contrast different organized crime groups based on the their properties
and harms they cause, which may reveal whether certain characteristics are affiliated with
certain types of harm, and (iii) conduct a temporal analysis by identifying how changes in an
organized crime group’s characteristics over time impacts the harms it is capable of
committing.

Limitations

While this research is still in its infancy, there are some unavoidable limitations given the
nature of the task at hand. First, the set of indicators that have been identified here are
preliminary. There may be some indicators or sets of indicators that we have not taken into
consideration that may affect both the characteristics and harms matrices, thereby impacting
our analysis on the relationship between the characteristics of organized crime groups and the
harms they cause.
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The sets of documents that are used will also have an impact on our analysis. For instance,
sentencing documents may also not capture those cases where organized crime group
members were found innocent, thereby giving only part of the picture. Different categories of
documents (newspaper articles, research studies, and so on) will reveal different types and
quantities of information, and when taken individually may be “dated, fragmentary,
contradictory, vague, and inconsistent in terms of accuracy and reliability among law
enforcement agencies and between jurisdictions domestically and internationally” [5]. Using
these different categories of documents may offer more information to fill in the gaps at this
first methodological stage.

Another important issue is the weighing of attributes in a consistent and standardized
manner. For instance, how many categories should ordinal variables be assigned and what
should these categories be? What factors should these decisions be based on (law enforcement
reports, case reports, sentencing reports)? How can the categories and scores assigned to them
be standardized? How does this decision impact analysis and the next stages of the research
process?

Each of these limitations can be addressed at each stage of the research process. For instance,
deciding on which indicators to use and how to weigh them can be done at the outset using a
multi-disciplinary collaborative effort. By opening up a dialog between academics, law
enforcement, prosecutors and judges, and victims of organized crime, a comprehensive set of
indicators, and their importance, can be agreed upon. While using a certain type of
documents may influence our analysis, it is a preliminary analysis. The next stage in the
research process could be to use other types of documents to triangulate information and
identify any missing data. Employing this strength of the document analysis methodology can
not only result in getting a more plausible picture of organized crime, but it may also lead to
the refinement of the set of predictors as new ones may be revealed in other documents.

Research Extensions

While this research suggests a framework to identify the correlation between the
characteristics of criminal organizations and harms, there are several related research
extensions that emerge. First, does the type of criminal activity itself determine the type and
degree of harm caused, regardless of the above-mentioned characteristics? For instance, does a
drug trafficking organization cause different harms than a crime group engaged in film piracy,
even though both groups may be similar in their sophistication, structure, stability, self-
identification, and authority of reputation? Second, is there a correlation between a specific
characteristic of the crime group and a specific type of harm? Does the authority of
reputation, for instance, cause only psychological and societal harm, while criminal
sophistication determines economic and physical harm? Do the different crime group
characteristics interact to determine harm, and are some characteristics more predominant
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than others? For example, self-identification and authority of reputation collectively may
cause greater psychological harm than when considered separately.

Also important in studying harm capacity are the properties of harm itself, such as duration,
intensity and scope. Can long-term, local, minimal harm be effectively compared against
short-term, global, intense harm? Another related harm property is temporal trajectory. For
instance, when are the different types of harm caused (before, during, or after the commission
of crime)? And can these harm properties be used to rank crime groups? Is it possible to
quantify and compare harms? Is one type of harm more important than another, and can this
in turn identify which criminal organization causes greater harm? These are just some of the
theoretical questions that emerge from this study.

Research Issues

When the aforementioned Expert Working Group was convened by NIJ, much of the
discussion centered around the obstacles and pitfalls faced in attempting to assess harm and
harm capacity with respect to organized crime. One obstacle was the flow of information
between policymakers and practitioners on the one hand and researchers on the other. Many
of the researchers recalled the difficulties they had confronted in trying to obtain information
from criminal justice officials, including information that might be presumed to be publicly
available. The officials at the meeting generally agreed on the need to share data with
researchers in order to establish a baseline of “scientific information documenting these
areas,” but they also noted the prohibitions against sharing information that was either
classified or was related to an ongoing investigation or case.

A few of the suggestions from the group for dealing with these obstacles included continuing
some of the current lines of research on the organization of criminal groups. The participants
believed that pursuing numerous studies would lead to more rigorous results and would help
to better identify trends. The participants further believed that researchers should focus on
those criminal organizations which are involved in more high-risk activities and criminal
markets, rather than focusing on how individuals initially became involved with the crime
groups. The latter they believe is a much less fruitful line of inquiry.

A further suggestion was to focus on research into white-collar crime, which while often
organized, does not usually involve violence or some other factors commonly associated with
traditional organized crime. This sort of focus would thus be somewhat easier to accomplish,
and could help to explain why certain crimes require the establishment of more formal
organizations for their commission, while other crimes can seemingly be committed through
informal and ad hoc networks.

Yet another recommendation for research was to examine how groups organize to engage in

specific forms of organized crime. For example, to date, no researcher has explored the
logistics of international organized crime, thus practitioners do not have a systematic
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understanding of how crime groups move people around, communicate, or run other aspects
of their multinational operations. Nor has research catalogued the attempts, successful or
otherwise, of international criminal organizations to invest in (or actually capture) licit sectors
of the economy. To this end, participants noted that any research detailing the relationships
between crime groups and licit actors, such as businessmen and political leaders, would
further clarify how corruption and the protection of criminals are brought about by criminal
organizations.

In order to conduct a creditable harm assessment, a researcher has to engage a number of
concepts: the actors, both criminal and non-criminal, a definition of success and failure, the
logistical contexts, and so on. Researchers cannot complete harm assessments without
addressing all of these points and more. Thus, such studies have to start out with basic
research on the actors (on the criminal organizations themselves) before they move on to the
more complicated study of the harm done by those organizations. One without the other will
prove to be of little value.

In thinking about a starting point for this type of research, the working group suggested a
step-by-step process. To begin, information could be gleaned from closed organized crime
cases—investigator notes, court records, pre-sentence reports, and so on— to be followed by
interviews of those actually involved in the cases (investigators, prosecutors, defense counsel,
probation officers, etc.) to garner more information and to fill-in the gaps. Next, the
researchers need to identify key the indicators of harm in these cases, such as money stolen,
and use case information such as insurance claims or the costs of private security as
operational measures of these indicators.

Once these data have been collected, aggregated, and analyzed, the researchers would be in a
position to provide a reasonable (far better than currently available) of both the group’s harm
capacity and the actual resulting harm in these particular cases. An important requirement
for this kind of research is to make every effort to triangulate the information sources so as to
limit bias and inaccurate reporting.

The process outlined above requires that law enforcement and researchers trust one another
in order to obtain access to the information that law enforcement controls. This has been a
major roadblock in the past. Researchers need total access to quantify the data and to work
with law enforcement and policymakers to clarify the data and findings. It should be pointed
out that old investigative files are, by nature, biased toward the past and may well contain
only information that could be proved in court as opposed to providing the full picture of the
crime. But these limitations are just that — limitations to be acknowledged — but are not
insurmountable obstacles.
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Table 1: Characteristics of Organized Crime Groups

Organized Crime Group Attributes

Attribute Values

Sophistication

Preparation & Planning

Extensive; Haphazard; None

Skill & Knowledge Intensity

Expert/professional; Novice

Skill & Knowledge Diversity (skill-
specific recruits)

Different roles (recruiter, organizer, monitor, etc)

Criminal Diversity (multiple >3;1-3; 1
crimes/enterprises)
Communication & Information | Face-to-face; technology; both
Dissemination
Structure
Hierarchy/Lateral Hierarchy; clustered hierarchy; networked; mixed
Size Associates (3-5); group (5-20); syndicate (>20)

Roles/Division of Labor

Organizers; executors; extenders; money movers;
insulators; monitors; communicators; guardians;

crossovers
Fixed/Fluctuating Turnover rate; overlapping membership
Stability
Redundancy Restructuring upon exposure/apprehension

Duration of OC group

Adaptability Changing structure and operations based on
exposure, market changes, police actions
Insulation Anonymity, Evasion measures
Self-identification
Codes of Conduct Secret code; protocols

Rite de Passage/Initiation

Initiation ceremonies; tattoos

Bonding

Resource sharing; learning strategies; mentorship

Social Ties

Kinship; generational; background; business

Nature of Ties

Transient; overlapping; permanent
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Motivations & Rationales

Revenge; status; financial; power; sense of
brotherhood

Authority of reputation

Scope or Reach (geographic)

Local; national; international

History (temporal reputation)

Existence period

Violent Compliance Strategies

Physical violence, Weapons usage

Non-violent Compliance
Strategies

bribery; corruption; capital/investment

Reputation/Perception

Police; public; media

Harm & Fear Level

Psychological, Financial, Physical

Table 2: Harms Caused by Organized Crime Groups

Harm Attributes Attribute Values
Physical
Number of deaths Nil, low(<50), medium(50-150), high(>150)

Number of injuries

Nil, low(<50), medium(50-150), high(>150)

Number of torture cases

Nil, low(<50), medium(50-150), high(>150)

Number of assaults

Nil, low(<50), medium(50-150), high(>150)

Number of rapes

Nil, low(<50), medium(50-150), high(>150)

Number of property damage
cases

Nil, low(<50), medium(50-150), high(>150)

Psychological

Number of threats/intimidations

Nil, low(<50), medium(50-150), high(>150)

Negative influence on emotional
and
mental health (perceptions)

Likert scale 1-10, 1: low, 10: high

Fear of crime (perceptions)

Likert scale 1-10, 1: low, 10: high

Fear of victimization
(perceptions)

Likert scale 1-10, 1: low, 10: high

Frustration/Anxiety
(perceptions)

Likert scale 1-10, 1: low, 10: high

Duration of harm

Short-term vs. long-term

Economic

Illegal revenue generated

Nil, low(<1 mill.), medium(1-10 mill.), high(>10
mill.)

Investment of illegal revenue in
legitimate sector

Nil, low(<1 mill.), medium(1-10 mill.), high(>10
mill.)

Number of affected businesses

Nil, low(<50), medium(50-150), high(>150)

Income tax lost

Nil, low(<1 mill.), medium(1-10 mill.), high(>10
mill.)
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Foreign bank accounts

Nil, low(<50), medium(50-150), high(>150)

Local/national bank accounts

Nil, low(<50), medium(50-150), high(>150)

Societal

Corruption

Nil, low(<50), medium(50-150), high(>150)

Loss of confidence in
laws/criminal justice system
(perceptions)

Likert scale 1-10, 1: low, 10: high

Loss of confidence in law
enforcement (perceptions)

Likert scale 1-10, 1: low, 10: high

Loss of confidence in politicians
(perceptions)

Likert scale 1-10, 1: low, 10: high

Loss of confidence in community
(perceptions)

Likert scale 1-10, 1: low, 10: high

Affected geographic regions

Nil, low(<50), medium(50-150), high(>150)
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MEDIATION IN GERMANY AND OTHER WESTERN COUNTRIES

Abstract

procedures”

The article is devoted to comparative analyses of mediation in Germany and other countries.
Authors discussed historical precursors of conflict resolution after crimes from the Code of
Hammurabi to contemporary approaches.
The theoretic part of paper is based on in extensive empirical criminological research results
over the last 50 years. The authors analysed definition of mediation and development of
mediations process in USA, Germany and other countries. “Overall, mediation is throughout
faster and more inexpensive for all participants than the classic confrontational court

Key words: Mediation; Restorative justice; Reconciliation; Restitution; Harm; Offenders
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1. Introduction

In recent decades professionals in criminal justice in western industrial countries have
increasingly “rediscovered” forms of dealing with crime, deviance, and other forms of social
conflict that were prevalent in earlier periods of European history and non-European
indigenous societies. Generally these practices have become known as mediation or
restorative justice and have spawned a sheer overwhelming body of literature and approaches

(18], [25], [34].

A main reason for the “rediscovery” of mediation can be seen in extensive empirical
criminological research results over the last 50 years which has shown repeatedly that today’s
classical approach to dealing with crime and criminals can only rarely, if at all, address the
harm created through the criminal act. This classical approach concentrates on harsh
punishment of the offenders, while “using” victims only as witnesses [29]. Another important
contributing factor was the emergence of victim research and the foundation of the field of
victimology as part of post WWII criminology. This new field rightly criticized that with the
classic criminal justice approach the victims of crime receive little attention and support [3].
Over the last several decades many countries established special legal provisions for more
effective victim support, but in practice little, if anything has changed. The role of victims in
the justice system remains limited to being “used” as witnesses; compensation occurs, if at all,
mostly through private institutions. In Germany, for instance, access to the few victim support
measures available through the state require surmounting so many bureaucratic obstacles that
in most cases compensation is unachievable [54], [55].

International research clearly shows that most crime victims, with the exception of those of
severe victimizations, are more interested in restitution of the material or immaterial damage
inflicted by the criminals than in (harsh) punishment of the offender [47]. But exactly the
latter is the focus of the current penal law and state organized criminal justice system. It is
thereby ignoring the needs of victims and a broad variety of the public groups which, in
contrast, strive to find solutions for the social harm created by the crime. Beginning in the
1960s and 70s in the United States, these conditions have led to an increasing number of
projects that seek to find solutions through mediation and the building of bridges between
offenders, victims, and community.

Restorative justice presents a different approach to achieving justice than the traditional court
system. Whereas court systems depend on punitive measures and do not attend to victim
concerns, restorative justice focuses on repairing the harm caused by an offense, bringing the
offender back into society, and giving all actors affected by the crime (the offender, the victim
and the community) a direct voice in the justice process [11].

Important for the acceptance of mediation is the familiarity of the public as well as of penal

law and criminal justice institutions of its potential and possibilities for conflict resolution.
Johnstone and Van Ness [26, 6] point out: “Yet, despite its growing familiarity in professional
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and academic circles, the meaning of the term ‘restorative justice’ is still only hazily
understood by many people“. Professionals at a recent international conference in Germany
identified the reasons for the limited use of restorative justice as a lack of understanding or
familiarity with this approach among the general public as well as the court. “Because of the
overwhelmingly punitive orientation in the relevant arenas such as politics, penal justice, and
public discussion it is difficult to create a change in this situation since restorative justice is
seen as a rather soft reaction to crime” [34, 240].

The following chapter will first present a short overview of the historical background and use
of mediation and conflict solution techniques, particularly those ideas which are
“rediscovered” today. Mediation is a general term which has been used in a number of
different ways; we will attempt a short definition. The main focus of the chapter will then be
a discussion of forms of application and experiences with mediation in Germany and other
(western) European countries. The central question regarding the possible preventative impact
of mediation in contrast to “classical” approaches to crime will subsequently be addressed. In
this context results of evaluation programs will be discussed by comparing the different effects
of mediation and penal punishment.

2. Historical precursors of conflict resolution after crimes

Supporters of mediation and restorative justice emphasize correctly the historical background
of this approach to problem solving. For example, Frithauf points to the history of restitution
as one of the most interesting topics in the history of law [10, 8]. In the beginning restitution
was a natural part of any system of sanctioning and can be traced back to the beginning of
written law [12]. Already the Code Ur-Nammu (2050BC) shows the legal roots of modern
forms of restorative justice [2]. The Code of Hamurabi originating in 1.700 B.C., one of the
oldest traditional law books, describes, beside harsh punishment, also extensive regulations
regarding restitution for the victim by the offender. This applied, for example, to cases of
theft, but also bodily harms or killings. Even more extensive forms of restitutions by the
offender were regulated in the law of the Hethiter from about 1.300 B.C.

Extensive regulations regarding restitution were common among most cultures; for instance,
in antiquity, in the Islamic legal system, and in most tribal societies [34, 11], [7]. Barak [2]
reports in this regard on the Roman Law of Twelve Tablets (449 BC). Although North
American Indian cultures have deep and extensive differences between their respective
traditions, restorative justice has been a wide-spread theme which is now revived among
many tribes, most notably the Navajo [1], [17], [60]. Sharpe [48, 26] points out: “Reparation
has been a vehicle for justice throughout human history.” Rossner [41, 878] explains these
findings from the point of view of behavioral sciences when he writes “that behavioral rules
regarding reconciliation are part of humankind’s biological program”. He further explains that
there is no human society “without systematic rules for conflict resolution” and “the
restoration of peace through social restitution was the central goal of criminal policy” in the
historical penal law until the Middle Ages.
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Frithauf [10, 13] describes the development of the concept of restitution for the German legal
tradition over the last several centuries. Beginning with the 5% Century A.D. penal law
increasingly became a written system. An institutional reaction to crimes in the form of
restitution was regarded as normal and customary [10, 17]. With the emergence of
institutional regimes of kingdoms the distribution of power between state and tribes changed
dramatically [10, 37]. These kingdoms were interested in the abolition of the old systems of
penal law since they understood jurisdiction also as a medium of political power over which
they wanted to be in charge, effecting deep change in social control as a result. The concept of
restitution had no place in the newly established forms of punishment through these
authorities. In the process the victim lost participation in the regulation of the conflict and
thereby also the right to cooperate in the finding of a “solution” [8].

Punishment now became a means to impose power. Upon the completion of an investigation
the state imposed a “Peace fine,” a monetary punishment, so punishment became a source of
state income. This created a problem that continues to this day, “...by the end of the
Franconian period the involvement of the state had become the main focus, the complete
monetary penance had to be paid to the judge without exception. The problem of restitution
for the victim was seen as solely his or her problem [10, 44]. Essentially these principles have
remained unchanged to this day. Frithauf [10, 45] talks about a thorough ‘fiscalization’ of
penal law in response to the massive financial interests of the kingdom. Fines have been and
continue to be today a profitable business for the state; discussions regarding restitution to the
victim as a responsibility of the state have only recently re-emerged. At the same time,
however, Frithauf points out correctly that there is no way around state control of criminal
justice, despite all the problems of social control connected with it, since it led to a more just
and equal treatment [10, 59].

What remain open according to new scientific inquiry are questions regarding the extent to
which the state has to necessarily limit itself to punishment in its reaction to crime [10, 60].
This question in particular has to be reconsidered in light of the changed societal conditions
today. The missing component of restitution in penal law can be seen as a disadvantage of
modern penal law. In dealing with crime the focus is nearly exclusively on the offender, with
a network of treatment and diversions options beside criminal sanctions. For instance, in
Germany today monetary fines have become the most prevalent form of sanction — victims,
however, are not significantly benefiting from these measures. Only recent considerations
from the field of victimology have led to some new forms of thinking regarding these issues
[10, 65] and the creation of several restitution projects which started in the US, but are now
also becoming increasingly visible in western European countries.

3. Definition of Mediation

Braithwaite, one of the founders of the modern mediation movement, distinguishes between
“mediation” and “restorative justice” when he emphasizes,”Mediation between just a victim
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and just an offender can be described as a ‘restorative process’, but it does exclude other
stakeholders such as the family of the offender.” Mediation as a restorative process stands in
contrast to restorative justice which he understands as a process where all the stakeholders
affected by a crime have an opportunity to come together to discuss the consequences of the
crime and what should be done to right the wrong and meet the needs of those affected. Of
course such an ideal is secured to greater and lesser degrees [4, 497].

However, according to Braithwaite restorative justice does not only refer to procedures

... it is also about values. It is about the idea that because crime hurts, justice should
heal. The key value of restorative justice is non-domination ... The active part of this
value is empowerment. Empowerment means preventing the state from ‘stealing
conflicts’ [8] from people who want to hang on to those conflicts and learn from
working them through in their own way. Empowerment should trump other
restorative justice values like forgiveness, healing and apology, important as they are
(4, 497].

The central role of ‘empowerment’ in this context also means that it has to be accepted when a
victim reacts in a retributive rather than restorative manner to the experienced injuries. “But
because non-domination is the fundamental value that motivates the operational value of
empowerment, people are not empowered to breach fundamental human rights in their
pursuit of revenge” [4, 497].

According to Walgrave the following characteristics distinguish restorative justice from
criminal justice

Crime in restorative justice is defined not as a transgression of an abstract legal
disposition, but as social harm caused by the offence.... In criminal justice, the
principal collective agent is the state, while collectively in restorative justice is mainly
seen through community....The response to crime is not ruled by a top-down imposed
set of procedures but by a deliberative bottom-up input from those with a direct stake
in the aftermath .... Contrary to formalized and rational criminal justice procedures,
restorative justice processes are informal, and include emotions and feelings....The
outcome of restorative justice is not a just infliction of a proportionate amount of pain
but a socially constructive, or restorative, solution to the problem caused by the
crime.... Justice in criminal justice is defined ‘objectively’, based on legality, while
justice in restorative justice is seen mainly as a subjective-moral experience [55, 559].

At the same time the author emphasizes that the differences between criminal und restorative
justice have become blurred in recent years.
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Similarly, there are no clear distinctions between the different types of mediation. According
to Zernova and Wright there are numerous models that can be applied in practice as
restorative justice approaches. “There is no agreement among restorative justice proponents as
to how exactly restorative justice should be implemented and what its relationship to the
criminal justice system should be” (2007:91). The authors distinguish between a process
oriented and an outcome oriented model. In the face of such diversity of approaches, a
distinction is often made between three kinds of mediation. In one instance, mediation is part
of the court proceedings and conducted by the judge. In the other situation mediation is used
parallel to the court proceedings in an “institutional interlocking with the court proceedings
and yet at the same time implies a procedural disengagement from the court.” Finally, an out-
of-court mediation aims to prevent a court proceeding in the first place [20, 9, 19]. The latter
two were the prevalent forms in those countries analyzed by these authors [20].

According to Hot and Steffen [20, 12], who have conducted an international comparison, the
definitions for mediation vary widely depending on the respective legal system. According to
their results, the smallest common denominator of a definition of mediation is:

Mediation is a procedure based on voluntary participation. Without using any coercion or
decision making power, a facilitator supports the communication between the parties
involved with the goal of finding a responsible resolution of their conflict.

The various legal systems are in agreement in regard to one central element, voluntariness;
however the extent to which this concept applies varies in the different countries.

A central element in mediation is victim-offender reconciliation or restitution. Heinz [15,
376] rightly emphasizes that victim-offender reconciliation is closely connected to the idea of
restitution, but goes beyond it, since the central idea in reconciliation includes a social peace.

The goal is to reach a mutual settlement and, in the best instances, a reconciliation of
the parties by addressing the needs and interests of both sides. By using the
opportunity for a private, autonomous solution, the offender is supposed to gain an
increased awareness of the damage caused and thereby gain a greater sense of social
responsibility. However, this foundational concept points beyond a victim-offender
reconciliation in its current form to the consideration of the victims perspective as a
starting point for social learning in offender- and probation treatments as well as
corrections.”

4a. Developments in the United States

In western countries restorative justice first emerged in the United States as a result of several
strands of development. In connection with the social unrest of the 1960s and 70s the US
government developed strategies that focused on community development and poverty
reduction. They provided resources for the development of neighborhood justice and
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community panels. Beginning in the 1980s these initiatives contributed to a vibrant sense of
community as a cultural resource, which included forms of community justice. At the same
time critique of the traditional, state-sponsored adversarial legal system mounted and the
ensuing disillusionment with the system became known as the ‘nothing works’ thesis.

The criminal justice system was seen as failing, and to be doing so with spectacularly
tragic consequences for the social fabric. The law was depicted as deploying
anachronistic institutions ill-equipped to accommodate the changing volume, type and
cause of dispute in the late 20" century. The system was labeled as costly, inefficient,
alienating, arbitrary, inaccessible, and inappropriately focused on the interests of
lawyers and judges [37, 5].

The era was characterized by dissatisfaction with the status quo and a zest for
experimentation. As mentioned before, victim logy had emerged and became increasingly
established. In criminology Richard Quinsy emerged as a leading figure in a new, critical
approach to crime that emphasized social justice. One of his transformative contributions was
the formulation of an influential kind of restorative justice that became known as
Peacemaking Criminology. Consistent with the era’s exploration of different religions, he
brought a general spiritual dimension to restorative justice based on its prevalence in ancient
wisdom tradition, including Hinduism, Taoism, and Buddhism beside those mentioned earlier
and gained quite a following among criminologists as well as lay people [5, 267], [49], [50],
[59]. Restorative justice now became applied in an ever wider array of settings, mediation
circles, race circles, family violence, prisons, specialty courts, capital punishment, juvenile
justice, as well as various settings of trauma resulting from war and government violence [50].

But another, confluent strand enhanced this development. Restorative justice had been the
focus of most justice systems in antiquity and in tribal societies, including North American
Indians. In the process of colonizing the tribes in North America the US Government took
over many parts of tribal law enforcement as well as criminal justice (see for instance the
Major Crimes Act of 1885 or Public Law 280 in 1953). In the context of the American Indian
Movement and tribal revitalization of the 1970s, the re-creation of tribal courts became a
central means of re-establishing political sovereignty. Even the Attorney General of United
States supported these new developments [38]. The Peacemaker Court of the Navajo Nation
was at the forefront of this movement. Similar to other contemporary tribal courts it is built
on traditional and spiritual tribal values which emphasize social harmony, but lack concepts,
even words, for guilt [17]. These traits, however, potentially leave tribal courts open to the
danger of idealization [23]. In Navajo jurisprudence today both systems exist parallel to each
other and supplement each other. Still, the Navajo Peacemaker Court not only became the
most successful and most well-known of these tribal courts, but by bringing its ancient
tradition into the present, it, in turn, had a major impact on the establishment of restorative
justice in the main stream administration of justice in the United States.
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The re-establishment of tribal courts illustrates one aspect of the ongoing debate surrounding
restorative justice in the US — that of the role of the state. The state used its criminal justice
system as one of the ways to oppress indigenous people [39]. But the revival of traditional
tribal justice systems has the potential for spaces of tribal autonomy (relatively) free from state
intrusion [64]. Pelvic points to an inherent paradox in restorative justice. On one hand it has a
distinct identity and distinct approaches to crime which are “fundamentally incommensurable
with and independent of, state criminal justice agencies” [37, 17]. On the other hand,
restorative justice works predominantly “within (rather than against) state criminal justice
arenas” [37, 19]. Johnston goes even further when he asks: Is restorative justice “an alternative
to punishment or an alternative form of punishment” [23, 88]. Some of the other
controversies include questions regarding reiterative shaming, ethical roles for victims, and
the appropriate use of restorative justice in various settings [23], [50].

4b. Developments in Germany

As Fruehauf [10, 20] states.... the need to talk about a social conflict so that it can be resolved
is still deeply rooted in society, but this potential for conflict resolution is hardly ever, if at all,
used in existing criminal proceedings. ... The idea of restitution and satisfactory conflict
resolution in penal politics has therefore a certain conviction and legitimacy (1996:1088).

In the middle of the previous century this fact was obviously increasingly recognized after an
extended period of “forgetting.” It allowed the newly created victim logy, based on sound
research, to revitalize this idea relatively quickly and spread it at first throughout western
industrial states and then globally. In Germany penal sanctions have been supplemented
through a net of diversion and treatment measures. However, these considerations have
focused so far predominantly on the offender or on appropriate sanctions for him/her [10, 64].
The history of mediation emerged in Germany during the 1980s on the backdrop of reports
about its successes in the United States. An intensive discussion about “restorative justice” had
already emerged in that country during the previous decade [41, 889].

Restorative justice as both a philosophy and an implementation strategy developed
from the convergence of several trends in criminal justice: the loss of confidence in
rehabilitation and deterrence theory, the rediscovery of the victim as a necessary
party, and the rise of interest in community-based justice [34, 13].

In the US, during the 1970s and 80s, punitiveness increased among the population, but, at the
same time, so did the emergence of alternative forms of sanctions. “Along with their interest
in punishment, the public’s interest in alternative non-punitive solutions has also been
recognized“[34, 103]. When the public is educated about the low deterrent impact of classical
sanctions as well as about alternatives to these forms of punishment, punitiveness declines
[40], [ 43]. “In sum, while the public’s support for punishment is well known, its support for
alternatives to punishment and sanctions with a restorative quality is also strong” [34, 104]
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and especially “punishment alone is an extraordinarily poor way of restoring trust either in an
offender or in society” [34, 105].

The emerging discussion on alternative forms of crime reduction especially lauded the
advantages of mediation as

... expanded access to implementation of justice, lasting satisfaction and acceptance of
the results, conflict resolution that benefitted all effected by the crime, a greater sense
of justice and resolution in the perspective of the parties involved as well as the
community, a strengthening of all parties through an integrative and constructive
method of conflict resolution, an easy access point, workload reduction of the
judiciary, as well as cost savings for the state and the parties involved [18, 7].

In this context support of mediation increased “... in the 1990s to a point of euphoria which
praised mediation as an omnipotent resolution to any kind of conflict “(Hopt and Steffek
2008c:7). According to Hopt and Steffek [18, 9] there is “a tradition in mediation orientation
of focusing on foreign legal codes.”

The German penal code (Strafgesetzbuch or StGB) mentions restitution once in connection
with requirements for parole (§ 46 section 2 of StGB) and once in the context of sentencing (§
46 section 2 StGB). § 46 sets policies for sentencing which are based in the notion of personal
guilt and thereby the measure of individual guilt. Section 2 lists the main charges against the
accused with special mentioning of possible efforts of the offender for restitution attempted
already before the conviction [10, 66]. It is possible to use restoration of the damage caused by
the crime as part of the probation requirements. § 46a allows for the dismissal of a trial after
successful victim-offender reconciliation in cases of misdemeanor (offenses that carry a
sentence of less than a year). Even in felony cases victim-offender reconciliation can be
considered for a reduction in sentencing.

Re-socialization is a central theme in German juvenile law (Jugendgerichtsgesetz or JGG).
Consequently, restitution is seen as particularly valuable in this regard, since it is well suited
to bring home the injustice of the offense to the offender. “Victim-offender reconciliation
holds a privileged function in juvenile justice because of the normative consideration of the
concept of restoration” [15, 376]. Accordingly it is already possible in the juvenile law of 1923
to impose restitution as a special obligation. Through such restitution the young offender is
supposed to “recognize the injustice of his acts and acknowledge the negative consequences
for himself” [10, 76]. Consequently, victim-offender reconciliation was first accepted into the
juvenile penal law (1. JGGAndG August 30, 1990; BGB1 1, 1853) which was the first time it
was explicitly mentioned in a law. Then, in 1994, it was included in the general penal code
(§46a StGB). In juvenile penal law the judge has the option to require the convict to attempt
victim-offender reconciliation (§10 paragraph 1 section 3 Number 7 JGG).
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To increase the application of victim-offender restitution, the justice system was required to
encourage its use in 1999 (§§ 155a, 155b, Strafprozessordnung — StPO). The prosecutor and
the court were asked to explore the possibility of restitution and work towards it or to include
an appropriate agency to do so [46, 438].

Nationally applied approaches are not uniform. Criteria for victim-offender reconciliation
have to include: no petty offenses, presence of personal harm, clear facts of the case,
agreement of the offender with the facts of the case and acceptance of responsibility,
voluntary participation by both parties [9, 93], [30]. Johnstone points to the danger of ‘net-
widening’ when harder cases are tried in court and more minor offense are addressed through
restorative justice programs.

Less serious cases will be diverted to informal restorative processes and sanctions. But,
because they are less formal and regarded as more benign, these processes will be
extended to cases which previously would not have given rise to penal interventions.
Overall the reach of the system of penal control will be extended rather than cut back
(24, 609].

On one hand restitution requirements are rightly given great pedagogical value, on the other
hand this approach is still used relatively rarely in Germany; payments to a charity are more
common. Similarly, Frithauf [10, 77] emphasizes that a requirement for restitution is “...given
great significance on the theoretical level, ... yet in practice it is rarely used.” This may be

related to the training of judges, especially judges in juvenile courts.

As a result of a resolution by the German government in 1992, the national organization for
probation and parole (Deutsche Bewdhrungshilfe e.V.) established a service office for victim-
offender reconciliation as a trans-regional counseling center which is funded predominantly
by the department of justice and the states (http://www.toa-servicebuero.de/) [6, 589]. Since
1995 Kerner et. al [28] are compiling data about victim-offender reconciliation nation-wide at
the request of the German department of justice. According to these statistics an increasing
number of non-partisan conflict resolution offices have been established by various

organizations, including support agencies for the court and juvenile courts as well as court
related social service agencies. These services can be sought by the prosecutor in the pre-trial
stage or by the court during the trial to initiate victim-offender reconciliation. The
professionals who conduct mediation are usually social workers and already have significant
additional training in conflict resolution [9, 90]. According to Schwind [46, 439] there are
approximately 400 such reconciliation offices in Germany. According to Delattre [9, 90]
currently more than 300 victim-offender reconciliation agencies staffed with full-time
employees work annually on 25,000 cases (Germany has ca 82 million citizens) [52, 104].
Delatorre [9, 91] shows, those 35,000 cases are resolved annually through victim-offender
reconciliation. While these absolute numbers put Germany at the top in Europe in regard to
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the application of this approach, “[i]t is still relatively rare considering the 550,000 annual
indictments” [46, 439].

According to Kerner et al. [28] the majority of victim-offender reconciliations were about
assault (47%), about half of which were instances of domestic abuse [51, 105], [52, 2012].
Schmidt [44, 189] agrees that victim-offender reconciliation is used predominantly in cases of
physical assault, but also property damage, slander, threat of a crime, coercion, unlawful
entry, and property crime. The emphasis of victim-offender reconciliations is “...not on
addressing material damage, but on the interpersonal realm [56, 339]. According to Jehle, the
largest number of incidents occurred in 2002 namely in 69.8% apologies, 25.1% recovered
damages, 13.6% compensation for pain and suffering, and 5.7% labor for the victim. In cases
where the victim-offender reconciliation is successful the prosecutor usually dismisses the

case. In other cases the court may reduce the sentence or even abstain from sentencing all
together [21, 39], [46, 439].

On July 21, 2012 the German Parliament passed the “law in support of mediation and other
procedures for out-of-court conflict resolution” (Gesetz zur Férderung der Mediation und
anderer Verfahren der aufdergerichtlichen Konfliktbeilegung. Bundesgesetzblatt 2012, Teil I,
Nr.35;
(http://www.bundesgerichtshof.de/SharedDocs/Downloads/DE/Bibliothek/Gesetzesmaterialie
n/17_wp/mediationsg/bgbl.pdf;jsessionid=B20051C2D06C174DE282AB87C67EBC4B.2_cid344
?__blob=publicationFile). This law represents the implementation of guideline 2008/52/EG of
the European Parliaments from May 2, 2008 concerning specific aspects of mediation in civil
and trade affairs (ABIL 136 from May 24, 2008, p. 3).

Hopt and Steffek [20, 7] correctly emphasize that in Germany today mediation “is partially
established in the system of conflict resolution and seen as a helpful approach, however,
according to general opinion, its potential is underutilized.” Delattre [9, 90] argues similarly
when he says that there is a general agreement that “victim-offender reconciliation, as a new
perspective in dealing with law-breaking behavior, deserves greater attention in the
administration of justice and should be anchored more solidly in criminal law.”

5. Development in Other European Countries

In an anthology contracted by the German Department of Justice, Hopt and Steffek (2008b)
provide an overview of the situation of mediation in other countries [41, 881]. The volume
contains studies about the regulations in the United States, England, Australia, Canada,
Bulgaria, Poland, Russia, and Hungary. Foremost it was the successes and positive descriptions
of mediation in the US which increasingly encouraged other countries to introduce and
support mediation.

As Hopt and Steffek [20, 12] rightfully emphasize, there are significant variations in the
practice of mediation between these countries — even the term itself is defined differently.
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Participation in mediation on a voluntary basis is a characteristic of this approach in all
countries; some states do, however, discuss the question of the extent to which parties can
possibly be forced to participate. Furthermore, the role of the mediator is defined differently;
for instance in regard to the extent to which he or she may become involved in the solution of
the problem. In addition, extra-legal conflicts such as domestic or work-related disputes can
benefit from mediation; “It is one of the shared views in all of the studied social systems that
the particular strength of mediation lays in its primary focus on social conflict while the legal
resolution remains only a supportive function” [20, 13].

According to the authors, in situations where problems with mediation do emerge, the causes
have to be found and evaluated in the context of the countries’ legal system [20, 85].
Difficulties occur particularly in countries which are still unfamiliar with the process and
thereby lack experience with its implementation such as poor procedures, insufficient
institutional support, or abuses leading to delays of the court proceedings. It is important that
the courts and public are familiar with the process.

While restorative justice, at least in terms of theoretical discussions, has become wide-spread
in Western industrialized countries since the 1980s, there are fewer Eastern European
countries that have developed such approaches. Those that did usually had already oriented
their policy development in accordance with the west for several decades. Willemsens and
Walgrave, for instance, emphasize: “Although a number of countries in Central and Eastern
Europe already have well established victim-offender mediation practices (for example,
Poland, the Czech Republic, and Slovenia), others are still struggling to take the first steps”
[56, 491]. The European Forum for Restorative Justice tries to provide support in the context
of the AGIS2- Project “Meeting the challenges of introducing victim-offender mediation in
Central and Eastern Europe.” Based on their own experiences with collaborations in Eastern
European countries Willemsens and Walgrave [57, 491] point to specific difficulties and
resistances:

...a highly punitive attitude among the public and policy makers, - an uncritical
reliance on incarceration, - strong resistance within the police, prosecutors and
judges, who fear competition from alternatives, - a passive civil society and
weakened public legitimacy of the state and its institutions, - limited trust in NGOs
and in their professional capacities, - lack of information about restorative justice
and of restorative justice pilots, - low economic conditions, making it difficult to
set up projects, - no tradition of co-operation and dialogue in several sectors and
professions, - a general loss of trust in a better future, and a mood of despondency
and cynicism, - forms of nepotism and even corruption in parts of the criminal
justice system, - heavy administrative and financial constraints on the agencies,
preventing investment in qualitative work” [31].
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Kuzynsky-Singer emphasize, with regard to Russia, that mediation represents “...a relatively
new phenomenon whose foundations are not yet fully developed, particularly since special
court regulations for restorative justice procedures do not yet exist” [32, 837]. Professional
discussions lend more significance to this approach in regard to business-related conflicts.
However, in 2007 a bill on “Reconciliation procedures with participation of a mediator” was
introduced on the federal level in the Duma. The draft also addressed conflicts in labor and
domestic disputes.

The same authors further report that the court has to grant permission for a settlement,
confidentiality does not exist, and even the procedures for this approach are not regulated.
The mediator can be subpoenaed and interrogated by the court. The profession of a mediator
is available to anyone; no post-secondary educational degree is required. The majority of
mediators do not have any legal background and there is not consistency in their approaches.
“The practice of mediation in Russia at this time is very opaque” [32, 848].

Mediation is developing in Russia particularly as an alternative to the state’s court system.
“The Russian literature addresses the possibility that the risks of court corruption and false
court judgments can be circumvented through mediation. It would thereby be more logical to
forego state legal structures in the enforcement of the agreement [32, 846].

Jessel-Holst [22, 906] reports about the state of mediation in Hungary. A law regarding the
process of mediation was implemented on March 3, 2003. This approach is intended for civil
legal conflicts. The law offers few incentives for the initiation of a mediation process although
it was introduced to alleviate the workload of the courts. Mediation was first practiced in
Hungary in the regulation of conflicts in the area of health care. Mediators are required to
hold an academic degree, although a special professional certification is not required. The
procedure has been applied relatively rarely so far. Among all certified mediators in 2005,
51% were lawyers, 16% were teachers, or persons with a technical background. The number
of mediations has increased to 721 in 2004, 532 of these led to a successful conclusion. Among
the total number of mediations that year, 254 were related to family law, 34 to labor law, and
433 to civil controversies. Overall these mediation procedures were seen as positive and the
low rates of utilization were deplored.

6. Evaluation Results for Mediation

While there were only a small number of research projects, even internationally, that focused
on the evaluation of mediation or restorative justice, Bazemore and Elis showed that today a
number of studies document “the positive impact of restorative practices at multiple levels,
with case types ranging from first-time offenders and misdemeanants to more serious chronic
and violent offenders“. In contrast to counseling, which shows uneven success rates, the
evaluation of restorative justice programs is more consistent. “Most studies of restorative
programs, including recent meta-analyses ... indicate some positive impact ..., and some
suggest that restorative programs may have equal or stronger impacts than many treatment
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programs...“(2007:397). Most importantly, these studies also document positive impacts on
the victims. However, it remains controversial if causes for these positive impacts are to be
attributed to the reparation or to the experience of just treatment.

Hayes [14, 426] also arrived at a positive evaluation of restorative justice programs: ,It seems
clear that restorative justice processes have many benefits for victims, offenders and their
communities. Victims benefit from active participation in a justice process. Offenders benefit
from the opportunity to repair harms and make amends. Communities (of care) benefit from
the negotiation of restorative resolutions to conflict... In this sense, restorative justice has
achieved many of its aims (i.e. holding offenders accountable and affording them
opportunities to make amends in symbolic and material ways, encouraging reconciliations
between offenders, victims and their communities of care)”.

However, there is still little research available on the preventative impact such as a reduction
in recidivism among offenders who have participated in such victim — offender reconciliation
programs. The existing evaluation results show significant methodological problems in regard
to individual studies and the limited generalizability of the finding which are the same
problems that have characterized the research on treatment options for decades [33].
Restorative Justice is a wide concept with varying approaches which are applied in different
segments in the administration of criminal justice. The actual meetings, and thereby the
opportunity for direct influence on the offender, often last only 60 to 90 minutes and can
thereby only have limited impact. In addition, other factors that contribute to recidivism
have to be considered such as unemployment, attachments to social networks, such as family,
with their own particular dynamics, special life events, and possible drug and alcohol
problems. Finally, there is the possibility of a “self-selection bias” since the offender as well as
the victim have to agree to this approach [11, 41].

The most frequently articulated critique of restorative justice relates to the possible danger
that (hard) punishment as deterrence might be eliminated. Proponents, in contrast, argue that
such deterrence does not actually exist anyway. “It is of course true that the deterrent effects
of punishment tend to be greatly overestimated and its tendency to re-enforce criminality
underestimated. However, the average citizen will probably find this response

”»

unconvincing...” [58, 117-144], “....because the idea that without penal sanctions for law-
breaking, many people will succumb to temptations to break the law seems self-evident to
most people” [24, 601]. Some critics emphasize that for reasons of justice, restorative justice
can only supplement, not replace, judicial punishment, though it may be significant in this

role.
Johnstone [24, 610] argues for a role of restorative justice as part of a larger reaction pattern to

criminality; “What is most interesting is that even the most fervent critics tend to regard
restorative justice — suitable reformulated and modified — as an extremely valuable
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contribution to the ongoing debate about how we should understand, relate to, and handle the
problem of wrongdoing”.

The impact and meaning of mediation is based in the interplay of the legal situation of a
country and its cultural traditions of resolving conflicts, this is a central point in particular in
regard to international comparisons [18, 77], [17]. Therefore the legal conditions and attitudes
towards this form of conflict resolution have to be seen in the context of historical
developments which are different in the countries of the former Soviet Union than those in
western industrial countries and are also reflected in the respective punitive attitudes [31].
The experiences of the judiciary as well as the public with alternative sanctions is more
limited, as public discussion and media reporting focus more on hard sanctions [35]. In many
countries mediation is a new and still unfamiliar form of conflict resolution, based on little
experience.

Hopt and Steffek come to the conclusion that “mediation is a meaningful method of conflict
resolution worthy of support. However, it reaches its potential only when those involved see
it as attractively rooted in the larger system of conflict resolution methods” [18, 79]. Also in
regard to duration and costs this approach shows clear advantages. “Overall, mediation is
throughout faster and more inexpensive for all participants than the classic confrontational
court procedures” [18, 80].

7. Concluding Discussion

As illustrated above, there exists now an extensive international body of literature on
mediation and restorative justice, especially in western industrial countries. Beginning after
WWII, but particularly in the 1960s and 70s, the increasing significance of the emerging field
of victimology initiated a necessary discussion about more prominent considerations of the
needs of victims in criminal proceedings. In criminal court proceedings the victim only
appears as a witness; restitution is left to him or herself. Considering that the majority of
offenders were not able to provide restitution due to small or non-existing incomes, many
victims were left either empty-handed or limited to insurance benefits. The penal law did not
care about victim needs, but focused exclusively on the sanctioning of offenders. With this
background it is not surprising that many victims were and are dissatisfied with the outcome
of criminal proceedings; the only satisfaction left to them was the more or less harsh
punishment of the offender.

According to Sessar [47, 21] the re-establishment of a “legal peace”, the sole goal of modern
criminal prosecution, does not automatically lead to a ‘social peace’ because ‘legal peace’
means “...first and foremost recognition and control. Social peace has then to be achieved
separately. This includes the effort to retract displacements of the problem; i.e. the problem
has to be traced back to its origin and a solution has to be identified from there. If this is
possible and if the general public agrees, penal law can become superfluous or take over the
responsibility for indemnity bonds. However, this agreement has to occur independently of
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the criminal justice system and in appreciation of the socializing and rebalancing elements of
such interpersonal regulations.”

With this Sessar also addresses also public opinion, a particularly important factor since no
innovations in this regard are possible without public support. Delattre [9, 91] correctly called
victim-offender-mediation the most important and the most encouraging criminal justice
initiative of the last 25 years. “The dialogue with the public has been a neglected element in
the emergence of victim-offender-mediation and has to be intensified” [9, 101]. Law
enforcement plays a central role since they are often the first institution to come into contact
with the victim and the offender.

According to Young [60,137] the 1984 British crime survey indicates that 51% of those
interviewed indicated that they were willing to meet the offender outside of court in the
presence of an official to discuss restitution. In 1998 the same survey revealed in a different
questionnaire item that 41% of the respondents agreed to a meeting with the offender, again
in the presence of a third person, to learn about the circumstances leading up to the offense
and to explain one’s own feelings to him/her. This indicates generally a wide-spread
willingness in the public to find restoration with an offender. Sanders [42, 222] emphasizes
that research has shown that if offenders understand the criminal proceedings and view them
as legitimate, they more readily accept the results, even if they consider it unjust. The same
applies to the victim.

With the background of these overall encouraging results of victim-offender mediation it is
not possible to ignore these alternative modes of reacting to law-braking behavior. “All
modern legal codes are facing the question if and how victim-offender mediation is to be
included in penal law” [41, 881]. The international comparison suggests “an integration of the
appropriate restoration on all levels of penal control”’[41, 894]. Most importantly the victims
report predominantly positive results after participation in mediation.

Mediation was originally intended for victims; they were to experience better treatment
following the offense. They were supposed to obtain better options for restitution of the
material and non-material damage resulting from the offense. Numerous research results
document convincingly that a professional approach to mediation has a high probability of
fulfilling this goal. The vast majority of victims are doing better after participation in
mediation; they clearly have better chances of overcoming the trauma than through
traditional criminal proceedings.

America. Lanham: Rowman& Littlefield.
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BOUNDLESSNESS OF CYBERSPACE VS. LIMITED APPLICATION OF THE
NATIONAL CRIMINAL LAW (ON EXAMPLE OF RUSSIAN, US-AMERICA
AND GERMAN LEGAL SYSTEMS). INTERNATIONAL CYBERCRIME COURT

Abstract

The Arlicle devoted to characteristics of cyberspace, especially the cross-border nature of
cybercrime as nedative phenomenon of 21 sentury. The author analysed: Limits of the
application of national law in relation to transnational cybercrime Extraterritorial application
of national criminal law; The question of the applicability of traditional principles of
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jurisdiction to cyberspace; The national character of the conflict law in criminal cases
(Strafanwendungsrecht / internationales Starfrecht) and the core difference to private
international law.

Key words: Transnational crime; cybercrime ; Internet; conflict law ; International
Cybercrime Court

1. Posing a problem

The characteristics of cyberspace, especially the cross-border nature of cybercrime, pose a
dilemma for criminal law [36]. On the one hand, with the help of the modern technologies
criminals can commit cross-border crimes (and often anonymously) within the networked
data processing systems. Information of different kinds can be fed and retrieved within the
short time as well as damaging impacts can unfold worldwide, no longer constrained by
national frontiers [7, 8], [30].

On the other hand, criminal law as an expression of state sovereignty within its domain of
application is primarily restrained to the particular national territory, unless otherwise
stipulated by international treaties.

In accordance with the relevant international agreements and principles of customary
international law, states are obliged to adhere to a number of key fundamental rights and
obligations that significantly shape the characteristics of modern international law.

In accordance with the relevant international agreements and the principles of customary
international law, States are entitled to a number of key fundamental rights and obligations.
These rights and obligations — that shape the characteristics of modern international law — are
mainly formulated in art. 2, 55, 56 Charter of the United Nations and in the Friendly
Relations Declaration. These include: sovereignty of States, prohibition of intervention,
sovereign equality of States, prohibition of violence, obligation of cooperation [21, 130], [35,
127].1

The question that arises here is how far the application of national law may be extended
without violating the sovereignty of other states and the principle of non-interference [45,
§ 6].2 Because a state may basically extend its criminal jurisdiction in relation to other states
only insofar as it does not unreasonably prejudice interests of other states [3, 22]. This in turn
raises the following problem: whether the principles of application of national criminal law
that are recognized by the international law are fully applicable within the context of
cybercrime.

1 Resolution 2625/XXV vom 24. Okt. 1970.
2 BGHSt 27, 30, 32; 34, 334, 336; BGHR StGB § 6 Nr. 1 Volkermord 1 - BGH NStZ 1994, 232, 233; BGH NStZ 1999, 236.
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2. Limits of the application of national law in relation to transnational cybercrime

a. Extraterritorial application of national criminal law

Criminal law — in contrast to the possibilities of the Internet — is mainly restrained to its
territorial application (primarily to the state territory). However, under the terms of the
international law the extraterritorial application of domestic law is not considered a priori as
inadmissible.? According to the jurisprudence and the doctrine, national legislation may refer
to the extraterritorial application if there is a clear domestic nexus [35, 127], [21, 140].4

An extraterritorial effect is of a particularly great relevance with regard to cybercrime, since
offenses in this particular area can easily have an impact on several states, even if they have
been committed on none of these territories.

Each state determines the boundaries of the application of its own criminal law without
obligation to take into consideration other national criminal law systems. Therefore,
jurisdictional rules referring to the criminal law (in German legal system called
“Internationales Strafrecht”) are the conflict-of-law provisions of the “unilateral” nature [21,
139].

However, the limits regarding the application of national criminal law that have been set by
the international law must be considered [35, 128], [15]. At present, it seems fairly well
established that appropriate limits result from generally binding norms of international law.’
Nonetheless, the content of the latter is controversial. State sovereignty and the principle of
non-interference in the internal affairs of states exclude an unlimited jurisdiction of the
national criminal law with regard to the offenses committed abroad.

It is also to be noted that states do not always fully use their right — granted to them by the
international law — regarding the application of their national criminal law [35, 128-129]. For
example, a German saving clause to art. 7 II of the European Convention on Human Rights
represents the waiver of exercise of national criminal jurisdiction that has been granted by the
rules of international law [35, 128-129].6 This makes it clear that under German law only
norms that have been incorporated into the national law constitute a criminal offense;
international treaties and customary international law alone cannot serve as an appropriate
legal basis for the criminalization of behavior (art. 25 and art. 59 Constitution of Germany).
This corresponds to a dualist approach to the relationship between international and national
law.

3 See: The report on Extraterritorial Criminal Jurisdiction. Council of Europe, European Committee on Crime Problems,
1992, p. 447 ff.; Lotus case, C.P.J.I. Ser. A. No. 10, 1927.

4 Lotus case, C.P.].I. Ser. A. No. 10, 1927; BGHSt 46, 212.

> See, for example, Art. 2, 55, 56 UNO-Chartaund Friendly Relations-Declaration.

¢ European Convention on Human Rights.
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The dualist approach (at least with respect to the relevant treaties in the field of criminal law)

has also been followed both by the Russian doctrine and the jurisprudence, including the
Supreme Court of the Russian Federation (see art. 15 of the Constitution’ of the Russian
Federation, art. 15 of the Federal Law® “On International Agreements”) [39], [17, 135-161],
[12, 11], [6, 126], [31, 45], [22].° Art. 15 pa. 4 of the Constitution enshrines the principle of the
supremacy of international treaties over domestic legislation: “The universally recognized
principles and norms of international law as well as international agreements of the Russian
Federation are a component part of its legal system. If an international agreement of the
Russian Federation establishes other rules than those provided for by law, the rules of the
international agreement shall be applied”.

However, according to the systematic interpretation of other relevant legal provisions —
including constitutional norms (art. 4 pa. 2 and art. 15 pa. 3), regulations of the Criminal Code
of the Russian Federation, UKRF (art. 1 and 3: the principle of legality) as well as the legal
provisions of the Federal Law “On international treaties” (art. 15) — only norms of those
international treaties that have been incorporated into domestic law constitute a criminal
offense [37, 86-97], [39].1!

Therefore, both in Russia and in Germany, the application of national criminal law can be
legitimatized only through the national legal provisions. This does not mean though that
national jurisdictional rules per se constitute a legitimate link according to the international
law [3, 24]. For that reason, the legitimization of the principles of national criminal law
jurisdiction shall be based on the rules of the international law.

According to the monist concept, international treaties and customary international law
legitimatize the application of domestic criminal law (e.g., in Switzerland) without their
additional incorporation into national law [22].

The United States of America is a hybrid monist-dualist system. This country belongs to those
states in which the legislature or a part of the legislature is involved in the ratification process
of international agreements. As a result, the ratification as such is a legislative act. In such a
way, an international treaty enters into force (at federal level) at the same time in
international law and in domestic law. The Constitution of the USA gives the President the
“power, by and with the advice and consent of the Senate, to make treaties, provided two

7 Constitution of the Russian Federation, 12 December 1993.

8 Federal Law “On International Treaties’, July, 15, 1995 N 101-FZ; Resolution of the Supreme Court of the Russian
Federation, 10 October 2003 N 5.

% See Plenum Verchovnogo Suda Rossii, 10.10.2003, N 5, 6. 45.

10 Criminal Code of the Russian Federation, 17.06.1996, N 63-FZ (hereinafter UKRF).

11 Mezhdunarodnoe pravo: http://eulaw.edu.ru/documents/articles/glob2.htm; art. 1 UKR; art. 14, 15, 30 Federal Law
“On International Treaties’, 1995.
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thirds of the Senators present concur” 31, 45].12 A treaty that has been ratified in accordance
with the Constitution automatically becomes a part of domestic law.

Particularly worthy of note here is the leading decision of the Supreme Court of Germany,
12.12.2000 “Ausschwitzliige”® (denial of the existence of the Ausschwitz concentration
camp). The decision was devoted to the scope of the application of German criminal law in
relation to the content-related offenses on the internet, e.g., dissemination of illegal content.

In this specific case an Australian citizen after his entry to Germany was convicted of
incitement of the people and denial of the holocaust (§ 130 of the German Criminal Code!*).
The reason for that was that he had published the right-wing extremist contents on Australian
web server. According to the dualistic concept that is applicable in Germany, the
legitimatization based only on the rules of the international law is not sufficient for the
application of German criminal law. Without Jegitimacy enshrined in the domestic legal
provisions (by the principle of territoriality, § 3 in conjunction with § 9 para. 1, alt. 3 StGB)
the applicability of German criminal law would have been denied. It would have led to a
termination (but to an acquittal) of the criminal proceedings due to the procedural
obstacle[45, §§ 3-7].15 Although legitimatization of the application of German criminal law
that is based purely on the international law would not have been possible, the Supreme
Court considered “the under international law legitimizing link” (“vdlkerrechtlich
legitimierender Ankniipfungspunkt’) as a key argument for the application of national law (in
this case: § 130 para. 1 and para. 3 Stab): Since the conduct concerns “a substantial domestic
legal interest that manifests a special connection to the Federal Republic of Germany”.1¢

In summary, it should be said that the extraterritorial application of national (Russian and
German) criminal law must be legitimatized through the norms of domestic law provisions
that, however, must derive from international law. Whereas in the United States the relevant
ratified international agreements can already serve as a legitimate base for the application of
national criminal law.

b. The question of the applicability of traditional principles of jurisdiction to cyberspace

Each legal system has certain principles of determining the scope of jurisdiction over crimes.
The recognized nexus rules include the territoriality principle (locus of commission of an
offense), the flag principle (commission of the offense on a vessel registered in a particular
country), the active personality principle (nationality of the offender), the principle of
domicile (residence of the offender), the protective principle (infringement of legal interests
of a state), the passive personality principle (act (omission) against individual legal interests of

12 Artikel II, Section 2 of the U.S. Constitution.

13BGHSt 46, 212.

4 German Criminal Code, 15.05.1871, RGBI. 1871 (hereinafter StGB).
15 BGH 34, 3, LG Frankfurt NJW 77, 508.

16BGHSt 46, 212.
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a citizen) and the principle of universal jurisdiction or universality principle (40, 220-223]
(offenses against universal legal interests and values) [21, 140], [38, 297-315], [3, 24], [35, 127].

Legal provisions on the application of national criminal law of Germany (§§ 3-7, 9 StGB) and
Russia (art. 11-13 UKRF) are based — albeit with national differences — on the principles listed
above.!” In both legal orders the jurisdictional principles that are applicable to the traditional
criminal offenses shall apply within cyberspace. This derives from the principle of legality (§ 1
StGB, art. 3 UKRF) and the fact that specific rules on criminal jurisdiction regarding
cyberspace in both legal systems are lacking [41, 77-84].

However, in other legal orders there are special legal provisions which design specific rules
regarding the jurisdiction in cyberspace. These rules reinterpret traditional jurisdictional
principles in respect of cyberspace. Such statutory provisions are to be found, for example, in
the laws of Singapore!®, Malaysia!?, in the relevant federal and state law of the United States.?

With regard to the application of the traditional jurisdictional principles in the area of
cyberspace, in Russian, German and American legal scholarship are represented different
VIews.

The first group of authors argues for the application of traditional jurisdictional rules,
nonetheless, under the consideration of the special characteristics of cyberspace (such as
definition of “harmful impact” with regard to dissemination of illegal impact on the internet)
(50, 39], [26, 279], [10, 394], [9, 5].

According to the followers of another concept, cyberspace is regarded as “separate legal
entity”, “new legal space” [18], [5, 197], [33, 1789] or “a whole new collective phenomenon”
[28, 373]. This is the reason why the traditional jurisdictional principles cannot be carried
over to the same extent to cyberspace. Rather, new modified rules shall be found [28, 373].

Within this second group one can differentiate between two different subgroups. On the one
hand, there is a rather radical view according to which a creation of the special rules of
application of criminal law with regard to cybercrime is necessary as well as ‘territory in
cyberspace’ shall be defined in a new way (a view that some of the U.S. states follow) [16, 1],

7 German Constitutional Court (BVerfG) recognizes the following jurisdictional principles for the
application of German criminal law: territoriality principle, protective principle, personality principle
(active and passive), principle of universality and the principle of an alternate criminal justice: BVerfGE 92,
277 (320 £.). In Russia, the passive personality principle was introduced in 2006 for the first time, Criminal
Amendment Law RF, 2006.

18 Singapure Computer Misuse Act, 1993 (Art. 10).

19 Malaysia Computer Crimes Act, 1997.

2 On the federal level: Basic Federal Computer Crime Provision: CFAA 1984, 18 U.S.C. § 1030 (e) (2) (B).
U.S. states: z.B. W. Va. Code Ann. § 61-3C-20, 2004; Ark. Code Ann. § 5-27-606, 2003; N.C. Gen. Stat. § 14-
453.2, 2002.
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[4, 40-41], [41, 77-84]. On the other hand, the followers of the less radical concept argue that
traditional principles should be adapted to the special features of cyberspace. For instance,
personality and territoriality principles shall be expanded in terms of the internet and other
evolving telecommunication technologies [8, 173], [15].

In German legal scholarship, for example, a new scope of application of § 9 StGB concerning
dissemination of illegal contents in cyberspace has been proposed. According to this view,
only § 9 pa. 1 alter. 1 StGB should be applied in the case of the spreading of criminal contents
online. It means that the Jocus of commission of the offense by the content provider?! serves
as the only nexus — the place from where the contents have been send or fed into internet.
The Jocus of commission of the offense — the location of the host computer — would also be
decisive for the determination of the punishability of the service provider [8, 173].22

However, the use of such a nexus of pure formal nature does not solve the problems of
fighting cybercrime, but would mainly lead to many cases of circumvention of law.

c. The national character of the conflict law in criminal cases (Strafanwendungsrecht /
Internationales Starfrecht) and the core difference to private international law

In German legal system, the terms “Strafanwendungsrecht“or “internationales Strafrecht [3],
[20, 190] are traditionally used for the rules on the application of domestic criminal law. In
Russia criminal jurisdiction is regulated by the norms related to “operation of criminal law in
time and space” (art. 9-13 UKRF) [44], [27, 264]. In the U.S. relevant jurisdictional rules are
comprised by the term “criminal jurisdiction”.? In all three legal orders these rules determine
the same matter: scope of the application of national criminal law [20, 1], [35, 1], [42, 1], [34,
222], (25, 67], [29, 301, [50, 36], [1, 145, 179], [14, 411-412].

Private international law decides in a concrete case on the most appropriate jurisdiction on
the basis of certain connecting factors (e.g., on the basis of nationality, art. 10 EGBGB?**: “The
name of a person is a subject to the law of the state whose citizen this person is”). In such a
way, foreign interests and conflict rules are also considered [23, 316].

On the contrary, jurisdictional rules regarding criminal matters define the scope of application
of national criminal law unilaterally. Possible conflicts of law with other national legal orders
are not taken into consideration [43, 435]. Consequently, this body of legal provisions does
not represent conflict of laws in the proper sense [3, 3].

Russian and German criminal codes contain in terms of conflict-of-law rules only such norms
that determine the scope of application of their own national (Russian or German
respectively) criminal law [26, 279], [32, 558]. To that extent, Russian, German as well as

2 Content Provider provides information and data: Abs. 1 § 7 7MG Deutschlands, 2007.

22 Service Provider (ISP) provides access to external contents: § 10 7MG Deutschlands, 2007.
3 CFAA1984,18 U.S.C. § 1030 ff.

2 EGBGB (Introductory Law to the Civil Code of Germany), 1994.
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American jurisdictional criminal law-related rules do not contain such legal provisions
according to which, e.g., the criminal liability of a provider would fall under the law of the
state in which the provider has been registered.

In the U.S. legal order the “jurisdiction to prescribe” (i.e. substantive regulatory power)? and
the “jurisdiction to adjudicate” (the exercise of judicial power)? allow an application only of
the domestic criminal law in criminal matters.”” The existing U.S. federal criminal law that
contains special rules related to cybercrime does not allow the application of foreign criminal
law either.?

Hence, in all three legal orders courts are required to apply their domestic criminal law. In
general, the application of foreign criminal law is possible only as an exception.?

The will of states to enforce their own national criminal provisions complies with the
protective function of criminal law which — unlike the private law — deals with the profound
infringements of legally protected interests.

d. Transnational crime and national responsibility

Due to the cross-border nature of the cyberspace, transnational cybercrime, especially
offenses regarding dissemination of contents, cannot be longer effectively prevented solely by
national regulations. “The classic criminal law based on the territorial sovereignty” [46, 7] will
always reach its national borders [48 , 222], [49, 282].3° International criminal justice
mechanisms are applicable only to a limited number of offenses and individuals. Under art. 5
of the Rome Statute3! the International Criminal Court (ICC) has jurisdiction over core
crimes, such as genocide. International criminal law in general refers to the protection of
fundamental legal interests and values of the global community and helps to maintain a
minimum level of the standards of international law [2, 10].

However, the establishment of international military tribunals, ad hoc tribunals as well as
existence of the ICC represents an exception and does not touch the basic principle of national
responsibility [49, 229].

Convention of the Council of Europe on Cybercrime® is the only multilateral agreement
which contains regulations that are devoted to jurisdiction issues in cyberspace (art. 22

3 Foreign Relations Law of the US, 3rd Restatement of the Law, 1987, § 401 (a), 1987.

% Foreign Relations Law of the US, 3rd Restatement of the Law, 1987, § 401 (b), 1987.

¥ American Banana Company v. United Fruit Company, 213 U.S. 1909, p. 347, 356; Uta, Jurisdiction and the
Internet, 2007, p. 87 ff.

8 (CFAA 1984, 18 US.C.

2In 2003 the Supreme Court of Israel applied Russian criminal law: Dorfinann, Pravo i politika 2006.

30 The European Arrest Warrant allows a certain extraterritoriality of the criminal justice: FuHbG, 2006.

31 http://www.un.org/law.

32 Convention on Cybercrime, 23.11.2001: http:// http://conventions.coe.int/Treaty.
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Convention). It is also open to non-members of the Council of Europe. However, Convention
does not solve the problem of jurisdiction even for the parties to the agreement®, since “this
Convention does not exclude any criminal jurisdiction exercised by a Party in accordance
with its domestic law” (art. 22 pa. 1 Convention) [36]. With regard to the global context, there
has not yet been any kind of legal agreement on cybercrime developed at the U.N. level, nor
treaties, protocols or a convention.3

3. International Cybercrime Court

Today, more and more of the high-leveled legal protected interests are affected by the
cybercrime. The number of the serious offenses committed online increases, becoming more
common, and the methods of committing crimes constantly evolve.

The potential of cybercrime can easily reach even the severity of the “core crimes” of the
“Rome Statute”, e.g., instructions to the construction of nuclear weapons that could be
available on the internet. Moreover, nowadays essential infrastructures such as water,
electricity supply as well as databases of various kinds are controlled by information and
communication technologies [13], [47]. Cyberattacks against such infrastructures have the
potential to cause harm to the communities in different states in a new and serious manner
[51, 1], [52].

In view of these negative developments in a virtual space — that have nonetheless very
tangible effect in a real world — the establishment of a supranational jurisdiction can become
unavoidable. Therefore, it is conceivable that the establishment of an International Institution
for Cybercrime (International Cybercrime Court) modelled on the International Criminal
Court [49, 229] will be required in the future. Within the competence of such Court could be,
apart from the prosecuting cybercrime, the solution of jurisdiction issues. Its jurisdiction could
be restricted to the cybercrime that have reached a certain significance regarding damage.
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RUSSIAN POLICE AND CITIZEN:
PUBLIC RESPONSES TO THE STATE OF CONTEMPORARY POLICING AND THEIR
UNINTENDED CONSEQUENCES

Abstract

This paper will discuss public experiences of policing in contemporary Russia, coping
techniques employed by citizens who believe that police can hardly be relied on for
protection and the social impact of such adaptations. The author gives historic aanalyses of
development of russian milicia from early 80-s till now. The artile is based on the empirical
study of everyday survival in post-socialist countries the analysis of adaptation strategies that
emerged to compensate for the failure of Russian militsiya to perform their functions. It also
adds to the body of research which examines public attitudes towards militsiya. Surveys
conducted in post-Soviet Russia (Moscow and Oryol) in 2007 and 2009

Key words: militsiya; corruption; abuses of power; panishment; dysfunctional policing;
victimization

Introduction

This paper will discuss public experiences of policing in contemporary Russia, coping
techniques employed by citizens who believe that police can hardly be relied on for
protection and the social impact of such adaptations. This will be done on the basis of
findings derived from an empirical study. The discussion will begin with describing the
background of the Russian police and the broader social context within which the institution
operates. Then the empirical study which forms the foundation of this paper will be
introduced and its findings presented. The paper will proceed to analyze the implications of
the findings for the social order that has emerged on the ruins of the communist empire. It
will be argued that attitudes and behavioral orientations adopted by ordinary Russians in
response to the pathological state of policing inadvertently may help to entrench the
unwelcomed social conditions.

Background

Following the collapse of socialism, the Russian police (until recently known as the militsiya,
but on the 1% of March 2011 renamed into the politsiya) found itself in a weakened and
unstable state [16], [37], [20], [8], [9], [13], [12, chapter 9]. Since the late 1980s a large-scale
staff-turnover took place within the institution. Many officers left the force because of the
low pay, poor working conditions and the low prestige of the profession of a militsiya. The
high personnel turn-over, combined with underfunding and insufficient training, resulted in a
situation where militsiya officers could not develop a high level of professionalism. The
situation was aggravated by a lack of controls over the militsiya. The strict control exercised
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by the Communist party was gone, and new forms of accountability were ineffective [46], [7].
This produced conditions conducive to abuses of power by militsiya officers on a massive
scale.

At the time when my empirical research was carried out, the legislative framework within
which the militsiya operated was provided in the Law ‘On the Militsiya’, passed in 1991 (on
the 1%t of March 2011 it was replaced by the Law ‘On the Politsiya’). The Law ‘On the
Militsiya’ gave the institution a wide range of powers. For example, the militsiya issued
passports, residence permits, visas, automobile registrations, various certificates ranging from
drivers’ licences to work permits. Such extensive regulatory powers provided many
opportunities for abuse and corruption. The Law ‘On the Militsiya’ articulated the principles
and values guiding actions of its officers, among which were lawfulness, humanism and
respect for human rights. However, these principles have not been translated into practice
very well.  There is abundant evidence of militsiya violations of human rights, corruption
and involvement in crime, including organised crime [18], [22], [1], [2], [3], [4], [5], [6], [33],
[24].

The post-Soviet crisis in the militsiya occurred against the background of weakening of other
governmental institutions and a general retreat of government. To survive in the midst of the
post-soviet turmoil people have been challenged to discover ways of compensating for the
inability of the state to perform many of its functions. They had to learn self-sufficiency and
independence from the state. So, in response to the failure by the state to provide order and
security, a new industry has emerged to make up for the failures of the state law enforcement.
Vadim Volkov [47] has labeled it ‘violent entrepreneurship’. “Violent entrepreneurs’ included
organized criminal groups, private security companies and law enforcement officers. They
managed the same resource — organized violence — and converted it into money.

Militsiya became one of the ‘violent entrepreneurs’ in the emerging security market. Since
1992 units within militsiya are allowed to offer ‘extra departmental protection’ to businesses if
the businesses enter into contracts for the provision of security services with Extra-
Departmental Protection Directorate of the Ministry of Internal Affairs. Such provision of
protection is legal, carried out by the commercial police in state uniforms. Militsiya may also
provide protection to businesses unofficially, illegally. They may offer a ‘roof’, which involves
providing protection to clients to minimise their business risks on a for-hire basis. In such
situations militsiya act as private entrepreneurs, receiving payments from their clients. In
addition to offering protection, militsiya became engaged actively in various illegal
commercial activities, effectively turning themselves into a business entity which is
concerned primarily with making money [15], [48], [25].

In December 2009 President Medvedev launched extensive reforms of the institution. Among

the reforms is an anti-corruption programme, the revision of the process of personnel
selection, raising the level of professionalism, stripping the militsiya of unnecessary functions,
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cutting the number of officers by 20%, centralisation of financing, pay rise for militsiya
officers by 30% and organizational restructuring. On the 1% of March 2011 the new Law ‘On
the Politsiya’ came into force. It renamed the militsiya into the politsiya, returning its
original, tsarist, and name. This was done in an attempt to remove the institution further
from its Soviet past. At the time of writing, the reforms are still at an early stage, yet they
have already attracted a lot of criticisms which range from arguments that the reforms are
purely cosmetic and essentially retain the same system to accusations that they further widen
powers of the politsiya, strengthen the grip of the central executive at the local level, and fail
to make the institution more accountable [14], [25], [11], [28].

The empirical study

The empirical study upon which this paper is based adds to the body of research into everyday
survival in post-socialist countries [35], [36], [10], [23], [31], [32], [39], [42] the analysis of
adaptation strategies that emerged to compensate for the failure of Russian militsiya to
perform their functions. It also adds to the body of research which examines public attitudes
towards militsiya. Surveys conducted in post-Soviet Russia have consistently demonstrated
that public trust towards militsiya is very low [27], [19], [21], [29], [30]. Typically research
stops at asking respondents about their attitudes towards militsiya. This paper goes further
and examines implications of distrust towards militsiya. The paper asks: how does the low
level of trust towards militsiya affect daily lives of ordinary Russians? What coping
behaviours does it give rise to? And, whatever responses to the decaying state of Russian
policing are employed by citizens, what are their broader social implications and dangers?
These questions will be answered in the light of findings derived from my empirical study.

I carried out this study in the summers of 2007 and 2009 in Moscow and Oryol (a city in
central Russia). The study aimed at investigating public experiences of policing in today’s
Russia, public attitudes towards the militsiya resulting from those experiences and
implications of those attitudes for people’s everyday behaviour. An approach similar to
grounded theory was used 17], [43], [44], [45]. In-depth qualitative interviews were employed
as the primary research method. Fifty-four members of the public who had encounters with
militsiya as crime suspects, victims or witnesses were interviewed. Respondents were selected
using purposive sampling: the main criterion for selection was the requirement that they had
had direct encounters with militsiya in the post-Soviet period as crime suspects, victims or
witnesses. The sample consisted of 22 men and 32 women; 14 respondents were between ages
of 18 and 30; 20 respondents — between 31 and 50; 20 were above 51. Additionally, 10
militsiya officers were interviewed. Six of them were senior officers and four were from the
lower ranks. Questions for both members of the public and militsiya were open-ended,
designed to enable respondents to express views in their own words. Interviews with
members of the public were organised around three main themes: experiences of policing,
attitudes towards militsiya and impact of those attitudes on everyday behaviour. Militsiya
officers were asked to comment on the state of the contemporary militsiya and the
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relationship between militsiya and members of the public which has emerged in the post-
Soviet era.

Findings

When respondents were asked to share their experiences of policing, typically militsiya were
described as unhelpful and unwilling to help people. Interviewees provided multiple
examples of militsiya failing to perform their functions or performing them incompetently.
There was a wide perception that militsiya were concerned primarily with ensuring good
statistics and enriching themselves, rather than upholding law and order. Following lengthy
discussions of unresolved crimes and miscarriages of justice, respondents often concluded that
militsiya offers no protection to the population.

Respondents argued that militsiya were corrupt, with 80 per cent of the sample admitting that
they or their family members gave bribes to militsiya, and every respondent knew somebody
who had bribed militisya. Most examples involved traffic militsiya who have the reputation
of being most corrupt. Also, bribing militsiya in order to avoid arrest or obtain release from
the police custody appears to be a regular practice: half of the sample provided examples
involving themselves or people they knew doing so. Militsiya interviewed as part of this
study provided additional examples where bribing was common. One such example concerns
document-checks exercised by militsiya. When a person does not have documents with him
or her, and is in a hurry, she or he may offer a bribe, so as to avoid being taken to the police
station for verifying their identity. Other examples of bribery provided by militsiya
respondents related to specific groups, such as prostitutes. The militsiya know the places
where prostitutes are most likely to be encountered early in the morning, stop them and take
a part of their earnings. A similar example involved migrant workers from former Soviet
republics, numerous in Moscow, many of whom are easily identifiable by their non-Slavic
appearance. They are also frequently stopped and deprived of some of their earnings by
militsiya. Or, if the migrant workers cannot pay themselves, their employer is likely to bribe
militsiya for their release. Other examples where bribes were given by interviewees or their
relatives and friends involved paying militsiya for timely or accelerated processing of various
documents (such as passports, or driving licences). Some used bribes to obtain an inspection
document on one’s car confirming that the car is in a road-worthy condition when it is not.
Others gave a bribe to militsiya carrying out checks of businesses and organisations for non-
interference. Yet others paid militsiya for taking favourable decisions (such as in applications
for licences).

Findings show that citizens frequently become victims of property-related crime carried out
by militsiya. So, many examples were given where militsiya stopped people and stole their
money while searching them or checking their documents. Likewise, many examples were
offered where militsiya found stolen property, but never returned it to its owners. Examples
were also encountered where the militsiya were charged with guarding factories and used
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their position to steal from them. Some interviewees provided stories of burglaries carried out
by militsiya against people whom interviewees knew.

There was a wide perception on the part of interviewees that militsiya are preoccupied not
with fighting crime and upholding order, but with pursuing their own private interests. It
was a common argument made by both militsia and ordinary citizens that people joining the
militsiya do so in order to enrich themselves. While respondents viewed militsiya as
generally ineffective and unresponsive, they pointed out that a bribe may have a positive
effect on the ability of militsiya to resolve criminal cases.

The majority of respondents believed that militsiya were brutal and disrespectful towards
rights of citizens. So, multiple examples of violations of citizens’ rights during stops, searches,
arrests and detentions were reported by interviewees, and thirty-four respondents provided
examples of militsiya brutality against themselves, or their relatives, or people they knew.
Militsiya brutality was perceived as widespread and systemic. Militsiya brutality appears to be
particularly frequent during arrests and in the process of extracting confessions®.
Interviewees stressed that militsiya brutality can lead to false confessions and referred to cases
involving acquaintances where suspects admitted crimes which they had not committed (two
of which were murders). As far as brutality during arrests is concerned, it emerges from
examples offered by interviewees that most likely victims are men who are either drunk or
young (or both) — the groups which are less capable to defend themselves either in the
physical or legal sense. There was a general feeling among interviewees that the militsiya
violence towards these people had a symbolic, rather than instrumental, character: brutality
towards such groups formed part of a ritual of subduing the arrestee and demonstrating the
power of militsiya.

Importantly, findings of this study indicate that most victims of militsiya brutality do not
believe that perpetrators can be held accountable. The general perception was that militsiya
are free to violate people’s rights without any negative repercussions for themselves, with 44
respondents highlighting their feelings of defencelessness in the face of militsiya abuses.
Interviewees pointed out the existence of %krugovaya poruka’ among militsiya (that is,
militsiya covering up each other’s misdeeds), making it virtually impossible to prove — and
punish wrongdoers for — transgressions. The trust that Prokuratura or the judiciary will
protect victims of militsiya abuse of power was very low, and examples were provided where
interviewees felt that Prokuratura and the judiciary sided with militsiya and helped them get
away with their wrongdoings.

35 One explanation of this phenomenon may relate to the system where performance of militsiya is measured by
their ability to meet typically unrealistic quotas. This creates a temptation to use violence and tortures to extract
confessions. Another explanation may relate to the large-scale staff turnover that occurred in militsiya in the
post-Soviet period (which was mentioned earlier). It has led to a lack of experienced professionals capable of
acquiring evidence without resorting to illegal methods and an increase in poorly trained staff resorting to
unlawful violence to obtain confessions [41].
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When citizens found themselves in a situation where abuse of power by militsiya is rampant,
yet there are no effective formal avenues for complaints, various strategies aimed at self-
protection against wrongdoings by militsiya were generated. Respondents have described
numerous tactics they have utilised during stops, searches, arrests and detentions which have
helped them to minimise abuse by militsiya. For example, one way of avoiding extortions by
militsiya may involve provoking sympathy in militsiya (for example, by appealing to the fact
that one is a low income person). Another strategy is to assert that one has powerful
connections within or outside the militsiya (such as with local government) and threaten
officers demanding payments with negative repercussions.

One interviewee gave an illustration where an appeal to legal procedures was used
successfully to avoid extortions from market traders by militsiya. When militsiya approached
her, while she was trading at a market, and demanded a payment under the pretence of
checks, she pointed out to them that certain procedural rules required for the checks have not
been complied with. The officers looked baffled when confronted with a citizen who knew
what her rights were and how to use them, but left her alone. Findings from this study
suggest that this case was exceptional. When faced with extortions by militsiya, typically
citizens do not attempt to appeal to law: they either pay them or try informal solutions.
Likewise, it seems to be rare for people to employ formal complaint procedures following
violations by militsiya: I was unable to find any evidence of formal complaints.

There was, however, limited evidence of citizens choosing to follow correct legal procedures
as a form of retaliation against wrongdoings by militsiya. When a driver is stopped by
militsiya and accused of a violation, typically he or she has a choice between a larger, official
fine, or a smaller, unofficial payment made directly to militsiya. Such unofficial payments are
called dan’. Dan’serves as a ‘tribute’ or an acknowledgement of who rules the street [23, 143-
144]. Paying dan’(instead of an official fine) is a natural choice of the vast majority of drivers.
Since the incident is not documented and no receipt is provided, the money goes directly into
the pocket of a militsiya officer. Yet some drivers who were interviewed instead of paying
dan’ asked for a receipt. That choice meant that the amount the driver had to pay was
significantly bigger, and the inconvenience of going to the bank and having to queue there
was added. It appears from interviews that this choice is most likely when a driver feels that
the infringement they are accused of never occurred and is invented by militsiya. Choosing
the correct legal procedure in such cases appears to be a form of protest against unfair
accusations and is a revenge on militsiya whose expectations of additional earnings are
disappointed.

An important finding of this study is that the general perception that militsiya are corrupt,
brutal, unreliable, professionally inept and unaccountable for their wrongdoings often led
interviewees to conclude that they should avoid reporting crimes. Some felt that reporting
crimes is useless because militsiya will never find the offender. Others believed that it may be
dangerous because militsiya may accuse an innocent person and beat a confession out of him
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or her. Yet others were reluctant to ask militsiya for help out of fear that militsiya
collaborated with criminals, in which case reporting a crime involved the risk of retaliation.
The unwillingness to cooperate with militsiya has created a situation where citizens have to
be self-reliant in protecting themselves against crime. Interviewees offered abundant
evidence illustrating attitudes of self-sufficiency, making it possible for them to survive in
circumstances where militsiya cannot be trusted [49]. So, respondent reported becoming
more vigilant in the post-Soviet period, trying to avoid potentially dangerous situations where
they could become crime victims. Various steps taken by citizens to protect themselves
against crime were listed, ranging from installing heavy locks on doors to acquiring guns.
Some interviewees used private security firms to guard their persons and property. Others
paid militsiya to protect their businesses. Yet others employed services of organised criminal
groups. Organized criminal groups may offer long-term protection or one-off services to
individuals and businesses. The examples offered by respondents involved gangsters
investigating crime, settling disputes, recovering debts and administering punishments. Some
respondents offered examples of people administering punishments with their own hands.

Militsiya respondents also expressed self-reliant attitudes. They argued in interviews that the
state had ‘abandoned’ its employees and failed to guarantee them a decent existence, so they
have to look for ways to top up their salaries. Many militsiya officers have second jobs (for
example, working as private security guards or transporting valuables), but there is also a
variety of more questionable ways to augment income. Examples provided by militsiya in
interviews ranged from planting incriminating evidence and then extracting bribes from
people who have been falsely accused, to charging citizens for the very services the militsiya
are under a duty to perform (such as finding stolen property), to issuing fake documents,
selling weapons and secret information to criminals, covering up crimes, falsifying evidence
and fabricating criminal cases or closing them for a payment.

When asked at the end of interviews what could be done to resolve the crisis in the militsiya
and improve its public image, respondents typically expressed very pessimistic views and
declared the situation to be hopeless. Even when possible solutions were suggested (such as
raising salaries or better personnel selection), they were quickly dismissed, with interviewees
pointing out that resolving the crisis in the militsiya would require fundamental changes at
various levels of the Russian society, and to expect such radical social transformations is
unrealistic.

Discussion: the unintended consequences

Three main stories arise from my interviews: stories of abuse, pessimism and self-reliance.
These stories reveal the complexity of attitudes and behavioural orientations that evolved in
order to deal with organisational failures of the militsiya. When they combine, these
narratives and behavioural orientations espoused by citizens produce paradoxical social
effects. While the behaviours in question emerged as a response to the inability of the state to
protect its citizens, they offer virtually no scope for eradicating — indeed they help to
entrench — unwanted social conditions.
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Take, for example, the stories of abuse. These stories typically involved complaints and
grievances about the wrongs which respondents (and other people they knew or heard of)
have been subjected to, expressed despair and hopelessness, often contained rhetorical
questions, and never attempted to suggest solutions to the situation. Many passages in these
stories were similar to laments observed by Nancy Ries in early perestroika years which she
calls ‘litanies’ [34]. Such laments may be viewed as a Russian cultural mode of speaking, or a
ritual that involves a particular way of expressing people’s concerns, fears, anxieties and
frustrations about irresolvable problems and contradictions of Russian social life. Importantly,
Russian laments are not merely ways of speaking about the world. They are also a way of
acting in the world. They are instrumental, as well as expressive. They reaffirm and
reproduce certain dispositions. Far from encouraging people to oppose actively injustice and
oppression, the laments enable them to rehearse themselves into stances of passivity and
victimisation. The laments may be a strategy of coping with trouble. Yet, inadvertently they
may help to cause — or at least allow — toleration of more trouble [34].

While at the beginning of the stories of abuse told by members of the public militsiya were
presented as the agent of abuse, as stories evolved, other villains — the powerful and the
wealthy — were added and blamed for the suffering of ordinary people. Stories of individual
victimisations by militsiya were combined with stories of collective victimisations
experienced by ordinary Russian people both today and throughout history. Such stories
created a sense of identification and belonging of the speaker to a timeless moral community
of the long-suffering Russian people and led them to view their individual suffering as a drop
in the ocean of collective pain. Somehow these stories made suffering appear natural and
inescapable, an inalienable part of the existence of the historically abused and enslaved
Russian people. Such narratives may serve to affirm the sense of inevitability of both
individual and collective powerlessness and reinforce modes of thinking characterised by
passivity and fatalism.

Respondents in this study were reluctant to discuss possibilities of resolving the crisis in the
militsiya. The pessimistic stance adopted by them made them see attempts to change the
current situation for the better as naive and unrealistic. The awareness of dishonesty and
ulterior motivations of militsiya and other powerful actors led respondents to accept deceit by
the powerful as the only conceivable reality and resulted in the entrenchment of the sense of
hopelessness. When such fatalist narratives are provided and people recognize events as
unavoidable, they abandon attempts to imagine alternative possibilities of how events could
develop. In the process social conditions which otherwise could be questioned become
normalised and the scope of what aggravations are acceptable is widened [39].

This study has found very little evidence of active challenges or explicit contestations to

abuses of power by militsiya. Perhaps some rare examples provided by the interviewees who
refused to pay dan’ could count as resistance to predatory behaviour by militsiya. Such
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examples illustrate that attempts to resist militsiya’s abuse of their position happen. However,
they tend to take the form of isolated actions against individual militsiya officers in specific
cases of injustices, and they do not directly engage broader social relations that keep
producing individual injustices. Due to their atomised nature, they cannot attend to the roots
of the oppressive social conditions and thus cannot affect general relational tendencies. To
transform the broader relational matrixes that breed individual injustices, collective political
action by their actual and potential victims would be required. Unfortunately, no evidence of
such concerted action was found in this study.

A somewhat similar argument can be made regarding the stories of self-reliance shared by
respondents. Empowerment and a sense of moral worth was expressed by those respondents
who took charge of their own safety. Likewise, some militsiya may feel empowered through
inventing ways of topping up their official salaries. Attitudes of self-reliance of militsiya and
ordinary citizens could have undesirable effects which stem from the individualised character
of the behavioural orientations which they entailed. These behaviours effectively translated
collective conundrums into problems that could be resolved at an individual level. Yet,
dealing with each case on an individual basis addresses only one dimension of complex social
and political relations that nurture such cases. Changing conditions which generate
victimisations would necessitate determined collective actions directed at various facets of the
relations at hand. The attitudes of autonomous, self-reliant individuals which respondents
cultivated not only failed to ameliorate the undesirable social conditions, but also helped to
reproduce them. By creating an impression that problems could be effectively resolved on a
case-by-case basis, tensions were dispersed and attention diverted away from the social
breadth and political complexities of these problems.

Some other findings point to conclusion that behavioural orientations of Russian members of
the public may help to reproduce the dysfunctional system of policing. One such finding
concerns the willingness by citizens to support corrupt practices by militsiya, while
simultaneously resenting militsiya venality. So, a number of interviewees provided examples
where they used bribery and informal connections within militsiya where it appeared to be a
useful and effective way of resolving problems. Some bribed militsiya to obtain a release from
custody or to have criminal charges dropped, others used bribes to obtain a fake document
which militsiya issue, such as a driving license, a residence permit, or a vehicle registration
certificate. ~Stories told by respondents confirm that such practices are considered as
acceptable and ‘normal’, they have practically acquired the status of a system of relationships
between militsiya and the public. These practices present a formidable barrier to creating a
transparent and lawful system of policing. Inadvertently citizens help to preserve the system
they resent by participating in them on a daily basis.

Similar results are produced by another tendency: the unwillingness to turn to law in an

attempt to hold militsiya to account for wrongdoings. As has been pointed out above,
respondents in this study expressed low trust in the ability of Prokuratura and the judiciary to
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protect them, citing examples of arbitrariness of Prokuratura and unfair judicial decisions. It
was clear from interviews that when citizens experience abuse by militsiya, normally they do
nothing to try and bring wrongdoers to justice. If people take steps to minimise the impact of
militsiya abuse (for example, to release a person falsely detained by militsiya), typically their
recourse is not to courts which they distrust, but to informal mechanisms. With the help of
side payments and informal pressures they may resolve their predicaments in a case at hand.
Yet in the process they allow toleration of more abuse of power by militsiya who go
unpunished for their wrongdoings. The underlying power relations that have generated abuse
in the first place remain unopposed and allowed to perpetuate.

Equally problematic is the finding that it is not uncommon for citizens searching solutions to
their problems to turn to criminal networks. Such private methods used by citizens to
compensate for dysfunctional policing challenge the rule of law and present threats to human
rights. When people rely on self-help, another important implication is the inequality in
protection across various sections of the population, with some being in a better position to
protect themselves due to their higher income, status and network connections.

So far it has been argued that Russian citizens, by virtue of their attitudes and behaviours,
have passed up the chance to challenge the very social conditions they bemoan. However, it
would be inaccurate to claim that their attitudes and actions completely prevented social
change from taking place in post-Soviet Russia. Predatory behaviour of militsiya® and their
lack of commitment to protecting citizens has generated a persistent lack of trust among
ordinary people, as this empirical study has demonstrated. The lack of trust in turn has led to
the adaptive and self-sufficient behaviours on the part of ordinary people some which have
been uncovered in this empirical study and described above. The multitude of such everyday
private actions by citizens seeking to compensate for the inability and unwillingness of
militsiya to protect them have shaped the emerging post-socialist order. Each of those actions
may be aimed merely at resolving a problem in an individual case, yet, combined, such actions
transform the society from within, with new social networks being created and a new
infrastructure being generated to make up for the failure of the militsiya to fulfill its
functions.

3 Gerber and Mendelson [15] define the model of policing dominant in post-Soviet Russia as ‘predatory’. The
model of ‘predatory policing’ is characterized by police activities which are mainly devoted to personal
enrichment and self-preservation of the police themselves. This model is distinguished from the ‘functionalist’
model (typical in most developed democracies where the police enforce law and preserve order, upholding
general social interests) and the ‘divided society” model (typical in authoritarian societies and societies with
polarized social structures, where the police protect primarily interests of dominant groups and suppress
subordinate groups or political opposition). While numerous examples of militsiya being used to suppress state
opponents in contemporary Russia suggest that Russian model of policing may confirm to the ‘divided society’
model, Gerber and Mendelson argue that Russian policing corresponds more closely to the model of ‘predatory
policing’.
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Importantly, while change has taken place, this is not the sort of change that has a potential to
transform radically the social and political relations that keep producing undesired
circumstances. The new infrastructure created by ‘violent entrepreneurs’ (mentioned earlier
in this paper) and the multitude of everyday survival techniques employed by ordinary
citizens to compensate for the ineptitude and the lack of integrity on the part of militsiya
enable people to survive and function amid problematic social conditions, reducing the need
to oppose and change them. By offering remedies in individual cases, various forms of
adaptation help to reproduce the very circumstances they were designed to amend and
discourage people who have suffered though those circumstances from seeking ways to
transform them and prevent future occurrences of suffering.

Similarly, private business activities developed and institutionalized by militsiya to
compensate for the inability of the state to compensate them properly enabled militsiya to
survive, despite their relatively low official pay. The substantial degree of financial
independence from the state acquired by militsiya through their private business activities
reduced the need to demand from the state that it meets its obligations towards its
employees®.

Conclusion: vicious circle

This paper has argued that attitudes and behavioural orientations adopted by citizens in
response to the failure by the militsiya — and the state broadly speaking — to protect them,
stifle possibilities of unwelcome social conditions being challenged and changed. By
developing attitudes and behavioural orientations characterised by self-reliance, people learn
to survive in unwanted social conditions, instead of attempting to dismantle them. Similarly,
as a result of finding ways to augment their official wages, militsiya manage to function in
circumstances where the state fails to reward its workers properly, instead of demanding from
the state that it meets its obligations towards its employees. The self-sufficient attitudes and
behaviours on the part of both ordinary citizens and militsiya create an illusion that what are
essentially problems of collective nature could be handled and resolved effectively on an
individual basis. This generates remedial measures which do not correspond with the scale
and form of the power relations at hand. Furthermore, people’s pessimistic and fatalistic
attitudes help to affirm profound individual and collective powerlessness. This makes the
situation where the state fails to protect its citizens — indeed where its officials present danger
to citizens — look acceptable and unavoidable, as well as limiting the range of options for
action that could be imagined. The very social conditions which people decry are reproduced
and entrenched.

37 As has been pointed out above, as part of the recent police reforms launched by President Medvedev which
have been mentioned at the beginning of this paper, salaries of militsiya’s successor, politsiya, have been raised
by 30%. However, it is far from obvious whether the increase in salaries will lead to the reduction in illegal
ways of supplementing income. A number of interviewees in this study argued that even if salaries were raised
significantly, as long as the amount of money which an officer can make using illegal means is much higher than
the salary which the state can offer him or her, the temptations offered by illegal activities will remain.
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Twenty years after the collapse of the Soviet empire it is clear that the transition to a
democratic, pro-Western society is not going to happen in the foreseeable future. Of course,
obstacles to the Russian transition are multiple, and complex historical, economic and political
factors account for the lack of progress [26], [40], [38]. However, findings of this study suggest
that one of the barriers may be presented unintentionally by ordinary citizens themselves:
through their attitudes and everyday practices they may contribute inadvertently to the
perpetuation of the social conditions which they regret. The atomised nature of their actions,
combined with fatalistic attitudes, fail to produce effective engagements with political forces
that breed individual and collective victimisations. The result is clinging to — instead of
transforming — the very social conditions that generate those victimisations in the first place.
Russia remains trapped in a vicious circle where dysfunctional policing generates public
distrust towards militsiya, and public distrust in turn produces responses on the part of
citizens which fail to challenge the pathological nature of policing, indeed help to cement it.
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THE POSSIBLE NEGATIVE ASPECTS OF THE ADOPTION PROCEDURE

Abstract

Adoption is an old institute, which primarily occurs like substitution for matrimonial
communities that cannot have descendants. Now days, along with modernization of social
values and beliefs, it is used for establishing adoption within certain country, as well as
internationally worldwide. There is a serious need of it primarily because of a care for minors
who remained without parents and parental care, for them to grow into psychologically stable
person who will contribute for the better tomorrow. The adoptive parents provide the
necessary home, love and attention, raise and educate for the adoptees, so they made up for
the parental care which they were deprived. An individual will better develop in an
environment where it will be surrounded with love and understanding, although there is no
blood relation, then with biological parents who are not ready and able to create the needed
conditions for a child to feel loved and desired.

Key words: Adoption; Trafficking of minors; Reproduction; Adaptive parents; Surrogacy;

Introduction

Emotions have always been a moving force during human development and the culminating
role they have exactly in the whole process of reproduction. For realization of the desire of
reproduction in one marital or extramarital community, despite emotional part, there are
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some biomedical criteria that need to be fulfilled. However, what is predetermined as primary
— continuation of a gender, is not always easily feasible. There is sequence of biomedical
difficulties that hinder the process of formation of nascent and maintain pregnancy until
birth.

As primarily solution of the problem — the inability of reproduction occurs adoption.
Adoption is an old institute that traces its roots from Roman law. Primarily, it occurs like
good substitute in marital communities that, from biomedical point of view, cannot have the
offspring that they really want. Today, with the modernization of social values and beliefs,
this institute is used by many reasons and in many ways. However, adoption is necessary to
exist first of all for the care of minors who, favored by fate, are left without parental care. For
these persons to be raised into psychologically stabile ones who will contribute for better
tomorrow, this institute is more than necessary. Adoptive parents allow to adoptees to have
needed home, love and attention, raise them, educate them and carry for them, in a word they
made up for the parental care that they were deprived immediately after their birth, and
much more. An individual will be much better developed in an environment in which it will
be surrounded with love and understanding, though there is no blood relation, than if it is
with the biological parents who are not ready or able to create the necessary conditions for
child to feel loved and desired. Therefore, justification of this institute is sweeping over the
years.

1. About the procedure for establishing adoption in Republic of Macedonia and its flaws

What is worrying is the procedure for adoption itself. It is a fact that it is a sensitive issue to
what it should be given all necessary attention and precaution, but in such amount that is
needed not to be created an open space for manipulative games. Everything that is
complicated more than necessary opens up possibilities for abuses. Entire legal procedure,
from the very beginning has not suffered any major changes. “The ball” is throwing constantly
between Commission for adoption and competent Center for social work. Commission profile
is in very appropriate composition: lawyer, pedagogue, psychologist and social worker, who
must have experience in the field so they can appear as members of the Commission and from
who is required to make an objective evaluation of the condition that are needed for properly
growth of a juvenile. The procedure begins with filing a request by the potential future
adoptive parents to the Commission, followed by all required documentation®. Commission
shall consider the filled documentation, and if are not all right it will rejects the request, but if
they are, Commission will submit the request with the application subject to the competent
Center for social work. The Center is authorized in legally specified period, a period of 4
months (before the amendments to Family Law from 2012%, this period had its own legal
minimum of 4 months and legally specified maximum — 6 months) to monitor potential
adoptive parents and to value their suitability for adoption. An expert team of the Center

3 Ministry of labor and social affairs determines the required documentation with Rulebook for keeping records of
adoptees and for determining the adoption papers.
3 “Official Gazette of the Republic of Macedonia” No. 44 from 30 March 2012.
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prepares findings and opinion and if they are positive, the team makes a proposal for their
registration into the Register of potential adopters. Such a proposal, together with findings
and opinion from experts are forwarded to the Commission within 15 days — a period that was
added with the recent amendments to the Family Law from 2012. If the documents are not in
order they should be in, Commission pass the whole subject to the competent Center for
social work with obligation within five days to remove the deficiencies and return the subject
to the Commission, but if the documents are in order — Commission brings a decision for
enrollment in the Registry of potential adopters. A copy of this decision with an excerpt from
the Register and a copy of the documentation are forwarded back to the Center for social
work for archiving data in the Program for selecting the most appropriate adoptive parents
electronically. The Center also monitors minors without parental care as well and proposes to
the Commission for entering them in the Registry of possible child for adoption (together
with the finding and opinion from the expert team and individual finding and opinion from
the experts). After receiving the proposal, Commission submits report for health conditions of
the child to the Commission for valuation of health condition of children without parental
care, which within 15 days submits finding and opinion for the health condition of the child.
With the amendments from 2012, Institute for Social Activities is obligated to prepare a
Program for evaluation of adopters (current article 104-b, paragraph 4) and Program for
evaluation of minors without parents and parental care who are possible children for
adoption. Before mentioned amendments of 2012, Center of social work was making the
selection of the most appropriate adopter electronically and was notifying the Commission for
the top five possible adopters from the list of the Program, according to Family law,
Commission was making the election and it was obligate to give explanation for that choice.
Now, after entering the data for potential adopted child in the Program, the Commission at
the first next session has to make a choice of most suitable adopter electronically from the top
three possible adopters from the list of the Program. Commission notifies Center for social
work that is guardian of the child for the selection and depending on the place of living of the
selected adoptive parents, will seek the custody of a specific child to be in hands of a Center of
social work from the area where adoptive parent is. With that all rights and obligations of
Center of social work under whose custody the child was will stop.

After all of this, Commission brings a decision for accommodation of a child in an adoptive
family and submits it to the competent Center of social work. The period of the
accommodation cannot be less than two or more than three months, and during this period
Center of social work will continuously monitor the accommodation and make monthly
reports to the Commission. After expiring the period of accommodation, Center within five
days will prepare a report on it and gives an opinion for adoption of the child to the certain
adoptive parents and submits it to the Commission for establishing the adoption. Commission
makes a valuation on the documents and after that the report is either rejected, either whole
case is backed for amendments of the procedure within 30 days and for making a new
selection of potential adoptive parents, or, in the best case, the Commission brings a decision
for establishing the adoption.
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During the procedure of adoption, in the presence of those who are predicted by the law and
accordance for adoption, minutes will be made and a decision will be brought with the data
about the type of adoption and, according this, all the other necessary information (name,
surname of the adoptee, place of birth, inheritance rights etc.). And finally, the decision will
be forwarded to the registry office for registration in a birth certificate [1]. This procedure
varies depending on whether it is complete or incomplete adoption that is establishing,
depending the age of the minor who is adopted and if it is about child of a spouse or the
adoptive parent is a foreigner. However, this is the essence of the adoptive procedure.

Delicacy of the matter needs a detail procedure indeed, a reasonable brake when the selection
of adoptive parents is make and finding a suitable home objectively, and all of this is inserted
through the existence of the Commission and Center of social work that affects each other as a
controllers and that are the key players in the whole procedure. Legally predicted prudence
must be present into the procedure because it is a life of a minor that is decided about with
who fate has not been mother but stepmother since his birth. Once made life stroke must not
be repeated, especially if the minor has reached several years and starts to understand and feel
the pain that comes from situation in which he or she is. But this prudence is a source of
potential maneuvers. What during reading the legal procedure resembles like “ping-pong”
relation, in practice creates serious complications. Primarily as a problem occurs slowness into
the procedure. Meanwhile the waiting list of the potential adopters extends and the children
grow without parental care that they need. Psychologically it has destructive affection over
minors, but also over those who want to adopt child, especially married couples who before
starting this procedure have been through a lot of trying to have their child. So, those who
want to adopt are ready to “compensate” substantial sums for accelerating the procedure. The
competent authorities become corrupt and direct the procedure where benefits from it are
subjective. Some are deleted from the list, other mysteriously appear on it. The procedure is
prolonged for some, and expedited for others. None of this differs greatly from normal
administrative routine; indeed, it would have not even been worth mentioning, if it were not
for an essential element which renders the overall story alarming, i.e. the life of the minors.
This simple administrative procedure affects their faith and is crucial to their wellbeing;
therefore, it must not in any way pose a threat to them; on the contrary, it is to be in their
favor. The Rulebook on the Closer Criteria and Method of Selecting Adoptive Parents
Electronically is only a part of an already complicated procedure. The value system of the
Rulebook does not make any considerable distinction between the love given to the child and
the ownership of an additional apartment or a house; the location of the residence and its
vicinity to children’s playgrounds are considered equal to moral values and attitudes,
sensibility, empathy and altruism. In general, raising a healthy and loved child does not
require ownership of luxurious automobiles, houses and holiday houses, etc. What the
Rulebook in fact promotes is marginalization of people with average incomes, and their legal
right to adopt a child, in favor of people with higher incomes.
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The illegal trade of infants is one of the by-products of the complexity of this procedure.
Human trafficking of minors is a serious criminal act, which in recent decades, has been
growing at an increasingly fast pace and has transcended international borders.
Internationally, trafficking offenders (trafficking of infants) are known as “baby-mafia”. The
severity of this criminal act is reflected in the legal distinction between incrimination of
human trafficking of minors and human trafficking in the Criminal Code of the Republic of
Macedonia [2], as well as in increased penalties; moreover, in Serbia there is a separate article
on illegal trade of children for the purposes of adoption?”. Serbia faces kidnapping of
newborns from hospitals for the purposes of illegal trade and adoption by other families
within Serbia or more often beyond its borders. This criminal industry in Serbia is highly
organized and the chain of human traffickers includes people employed in key positions, such
as hospital staff, social services staff, judges, etc. The international nature of human trafficking
and the vicinity of neighboring Serbia inevitably entail consequences for Macedonia, such as
having a model for criminals to follow, as well as being an export destination. The possibility
of having this complex legal procedure bypassed and having human trafficking of infants in
our country is very real. There have been several instances in which families have raised
suspicion of abduction and illegal trade, after the failure of hospitals to provide valid evidence
of the death of their newborns.

2. Trafficking with minors for illegal adoption

The motives and the goals that are set by the perpetrators of the crime of trading with people
mainly can identify regardless of whether as victims arise adults or minors.

Sexual exploitation, labor exploitation often realized through forced begging, performing
works in low or no conditions relating to the construction, exploitation of victims for
removing organs and illegal transplant, forced pregnancy etc. are forms that can be found in
both cases when victim appears to be an adult, but a minor as well. In cases of trafficking for
establishing illegal adoption, the victim who was reduced to a mere of an object without any
opportunity for the expression of will, is a minor only. This form of trading in children is
relatively newer than other forms of the implementation of the legal entity of the crime of
human trafficking and begins to come to the surface and to develop their own forms mostly as
a result of manipulation of the legal structure by perpetrators in a certain country. But despite
the fact that this is a new form of the crime, the consequences of its execution are so
destructive and alarming, which requires tremendous speed and organization for effective
prevention and suppression.

Ways of doing this form of human trafficking are varied. Include kidnapping of children, their
purchase often from the parents or guardians, as well as forcing a child (if it has reached the
age of several years of life) or forcing parents to give up their child.

40 Article 389 of the Criminal Code of the Republic of Serbia
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In some countries, adoption is legally prohibited (egg Egypt), and because of that people are
using baby trafficking and services of the perpetrators, all in order to get offspring.

Sometimes the very people who want to adopt a child and are coming to the desired offspring
in this way are not even aware that the adoptee has obtained through its trading, because they
are taken from the agency that performs mediation adoption. This is more difficult to occur in
countries that do not provide private adoption, where the state itself do not give permission
to the private sector to be involved in the adoption trough license agencies that will carry out
adoption, but adoption is carried out exclusively by state institutions and bodies established by
the State responsible for adoption. Therefore in these countries occurs the element of
conscious ordering adoption of children on illegal way by those who wish to have child, thus
consciously entering the network of this organized crime.

Particularly difficult element to detect the trafficking of children for adoption is the
international adoption. For this reason, international adoption is regulated by several
international documents and bilateral agreements. The most important among them are the
European Convention on the adoption of children from 24 April 1967 adopted by the Council
of Europe and the Hague Convention on Protection of Children and Co-operation in the field
of international adoption, adopted 29 May 1993 in the framework of the Hague Conference
on Private International Law. Hague Convention in its goals that are planned to be achieved,
clearly emphasizes that through the convention Contracting States have to respect the safety
measures and to avoid abduction sale or trafficking of children. Also it provides the
prohibition of improper financial or other gain from activity related to international adoption.
The European Convention for adopting children regulates this area similarly.

3. Surrogacy and its relation with illegal adoption

The continuity of the technical and technological development spurred by globalization and
eminent advancements in medicine and bio medicine, allowed other alternatives despite the
adoption, for the substitution of the basic ways of establishing parental relationship -
surrogacy.

Surrogacy is a method of reproduction in which a woman agrees to become pregnant with
inlaid embryo from another or simply — borrows her womb. In the surrogate mother's uterus
are implanted embryos that are given as a result from the artificially inseminating eggs of
another woman who is unable to cope with the pregnancy. After that for nine months the
surrogate mother's womb is used as an incubator. Surrogacy can be used for: artificial
insemination, natural fertilization where the sperm of the father is used and the surrogate
mother's eggs that after birth the child gives the baby to the father and his partner, even
though she appears as a biological mother, and biomedical assisted fertilization - by entering
the embryo into the uterus of the surrogate mother. Because of these features many authors
speaks about the fact that surrogacy leads to "fragmentation of motherhood" and therefore
only a small number of countries around the world allows such a procedure. It is allowed in
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Russia, Israel, Canada, part of the U.S. states. Some states prohibit only if the procedure of
having a baby for another is paid, while they allowed the birth of a child from noble motives -
enabling couples to have a child who will have their genetic material, if before that, for
achieving the same purpose, all other alternatives are exhausted, like in the UK. In countries
like this the altruistic surrogacy is allowed but in those that are based on commercial grounds
is banned.

The biggest part of the countries worldwide, including Republic of Macedonia, uses restrictive
measures for its prevention, often in favor of prevention of side effects.

According to some experts (Prof. Jovan Tofoski, Macedonia), this moment makes space for a
lot of manipulation, and opens countless moral, ethical and legal issues. Before all, there is the
payment and the manner of regulation of the service itself, from where the dilemma that the
infant from subject becomes an object is raised because, practically, baby is being sold -the
“owner” usually requires money for the service and that is the point when many problems are
raised. So according to this, the birth of a baby for another where the payment is included
would make this act the act of human trafficking or trafficking in minors for obtaining a
parental relationship. Although many believe that surrogacy is as ethically and morally
justified as adoption itself, however, apart from rare cases of altruistic surrogacy, paid
surrogacy violated the dignity of the person, because only things can be valorized and
children are way too valuable to be the subject of sale. This surrogacy is seen as bad as baby
trafficking. The child becomes the object of negotiation and purchasing agreements, and the
woman comes down only to the level of reproductive machine.

In 2011 this kind of trafficking was happening in Thailand, where surrogacy for compensation
is prohibited and only altruistic surrogacy by close relatives is allowed. At first it was
trafficked with women from Vietnam who were moved to Thailand, their passports and
money were being confiscated and they have been told that is necessary to give birth to a
child for someone else, for certain amount of money - that is, to be surrogate mothers. Illegal
company "Baby 101" which appears in the role of acting this activity even had a web site
which represent itself as a company that offers "eugenical surrogacy”, which provides the best
conditions for the creation of offspring, where only the best leave embryos for implantation.
However, it is not mentioned what they to do with embryos that remain because they do not
measure with their eugenical standards. The company offered two types of services -
surrogacy and egg donation, and for that purpose they had several of photographs of women
in fashion style photos who could appear in the role of surrogate mothers. For women who
were unable or are unwilling to give birth there was a package worth $ 32,000 - the couple
should provide their sperm and eggs, to choose the gender of the child and the surrogate
mother of the offered, later the surrogate mother is being isolate in a particular mode of life
and diet, special conditions, in order to give birth of the child as it is being "ordered".
The fact is that the institute adoption exists in favor of infertile couples who want to be
parents, and it cannot achieve that in a natural way, but there is also present the whole "Ping-
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Pong" legal procedure for achieving adoption, that would make the young couple old, while
waiting in the row for adoption. And here surrogacy becomes tempting, and because it is
forbidden comes to the inclusion of significant material compensation for the service in
conjunction with the performance of other serious crimes for its realization. So it is easy to
move in the direction of getting the labels - organized and international crime.

Conclusion

It is necessary to provide a greater amount of objectivity in the adoption procedure and to
render it unsusceptible to corruption and crime. With regards to dealing with this challenge
correctly, the legal and sublegal regulative do not contribute significantly; the exaggerated
precaution is merely a cruel reality to the ordinary citizen wishing to adopt a child, give it a
home and love to ensure its normal development. While the problem clearly exists, i.e. the
procedure is violated or strict adhering to the procedure considerably delays its successful
completion, more often than not, it is ignored as a result of its sensitivity. However, regardless
of how sensitive this problem may be, the cost of ignoring it is too big. Human lives are at
stake, the lives of the adoptive parents, and more importantly, the lives of the adopted
children. There are a considerable number of homeless children, even though one of the
excuses for having a complicated and demanding procedure is the low number of potential
children available for adoption. Providing shelter is vital to the well-balanced growth and
development of such children, as well as to the normal development of the society in general.
Consequently, one must question the necessity of having a seemingly flawless procedure. Are
we in fact capable of adhering strictly to the procedure, within decent time periods, and
without any violations? People should act in compliance with procedures; on the other hand,
procedures should be designed to be in favor of those concerned. Only then will the
procedure focus on its primary and essential goal — to compensate for the loss of parental care.
As such, the procedure has many flaws, and requires due precaution. The incorrect
implementation of the procedure must not create a buffer zone which could be maleficent to
the adoptive parents and to the adopted children. The goal of the Institute must not be
reduced to mere carrying out of an administrative procedure. Its goal is humane, and its
embodiment should follow along.
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THE EFFECT OF PUNISHMENT AND CRIME RATES IN THE WEST AND RUSSIA

Abstract

Since old times it is the rule to prevent undesirable, especially criminal behaviour by
punishment. In medieval times most brutal sanctions are used — and as was the obvious result
also in that times, with no or small effect. At the same time, the attitude to the punishment
has never been straightforward. Beccaria [3, 107] wrote that we should "prevent crimes than
to punish them"; it means that criminal prevention must be concentrate in "rewarding virtue."
The scientist also believed that "in countries and over time with the most severe punishment
most brutal crimes had been done." The effect of criminal sanctions is small, if ever given.
This is shown on the background of empirical research from the USA, Finland, Germany,
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Switzerland and Portugal and on the basis of different groups of criminal behaviour. All
international empirical results show a missing or in best cases small crime preventive effect of
sanctions. The reasons are discussed. Alternatives to harsh sanctions mostly are cheaper than
and as successful as sharp punishments. Nevertheless crime politicians are asking for sharper
punishments, here populist ideologies might play an important role.

Key words: Violent crime; Punishment; Brutal sanctions; Decriminalization; Rehabilitation

Since many years the USA is a country, which contains about 25% of all prisoners of the
world, even just about 5% of world population live in this country. The sharp increase in the
prison population began in the first half of the 1970s, which was due to many factors,
especially changes in the criminal and political spheres. System of punishment has its own
distinctive features in different states of the country. “Based on the examination of 44
variables encompassing a mixture of dimensions of the construct across the 50 U.S. states, this
research suggests that the American South is highly punitive, the West and the Midwest
moderately punitive, and the Northeast relatively lenient”. Also Hinds [13, 58] emphasizes
that: “Increasing disparity over time shows important regional differences with the United
States in the appeal of getting tougher on offenders. While there have been increases in
custody rates in all US states, the South stands out from the rest”. Nowadays the USA has
“incarceration boom” (Kuhlmann, 2011, P. 90). This pick is the result of some reasons, most
important of them is “Three-strikes laws“.The first true "three-strikes" law was passed in 1993,
when Washington state voters approved Initiative 593, California passed its own in 1994. This
law is “one of the most punitive sentencing statutes in recent history ... Three Strikes and
you're out” said Males [27, 2]. “The severe nature of the law was intended to maximize the
criminal justice system’s deterrent and selective incapacitation effect”[27, 2].

It was supposed that the law will reduce the number of violent crimes, because depending on
the seriousness of the current and the prior crimes committed by the offender, the sentence
can range from a minimum of 25 years to a maximum of life imprisonment. Study showed
that the crime rate really dropped in subsequent years, but the decrease occurred in all states,
regardless of whether there such a law was introduced or not. Three strikes laws have not
confirmed the indisputable deterrent effect, at best, its impact on the crime rate was low, but
obviously have increased the number of arrests. “Data clearly shows that counties that
vigorously and strictly enforce the “Three Strikes’ laws did not experience a decline in any
crime category relative to more lenient counties. The absence of any difference in relative
crime rates occurred despite the fact that the six largest counties applied the law at a rate 2.2
times greater than the six counties that invoked the law least. Even more remarkable, the
sevenfold proportionally greater use of three strikes in Sacramento and Los Angeles was not
associated with a bigger crime decline than in Alameda and San Francisco counties that rarely
use the law. In fact, San Francisco, the county which uses ‘Three Strikes’ most sparingly
witnessed a greater decline in violent crime, homicides, and all index crime than most of the
six heaviest enforcing counties” [27, 9].
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A tougher penalty in the USA is also associated with the introduction of the policy of "zero
tolerance". A zero tolerance policy imposes automatic punishment for infractions of a stated
rule, with the intention of eliminating undesirable conduct. Opponents of zero tolerance
believe that such a policy neglects investigation on a case-by-case basis and may lead to
unreasonably harsh penalties for crimes that may not warrant such penalties in reality. More
over thorough analysis shows that the decline in crime in New York began in the years before
the introduction of a policy of zero tolerance. At the same time, reducing crime occurred not
only in New York but also in other major cities of America, which like Seattle, Boston, Dallas
and Los Angeles, where the program was not carried out.

Increasing the frequency and duration of arrest has tangible costs. “Prison construction
quickly became a booming business” [35, 4]. The owners of the prisons tend to develop the
business; they are looking for new prisoners. Shelden comments on reports of empty places in
the prisons of South Carolina as “These developments are bad news for corporations ..., who
depend upon a steady supply of prisoners”. “... incarceration is a huge industry in the United
States. About $69 billion is being spent each year on the correctional system” [35, 2]. “As the
first decade of the 21 century comes to a close, the United States faces a growing crisis in
imprisonment that threatens to cause unprecedented fiscal problems for virtually every state

and large city in the country”.

The most striking example in the matter of the effectiveness/ineffectiveness of tough sanctions
is Finland. By 1950, the number of convicts in Finland was 187 people. Compared with other
countries in Northern Europe, such as Denmark (88), Norway (51) and Sweden (35) the level
of inmates in the country was nearly three times higher. Sanctions and penalties handed
down by Finnish courts were tougher than in the other Nordic countries. More severe
penalties applied to repeat offenders and who commit crimes against property, i.e. to the two
main groups of criminals. In next years, numerous reforms had been made in the country,
including reform in the field of criminal - legal relations. “In sentencing, the principles of
proportionality and predictability became the central values. Individualized sentencing, as
well as sentencing for general preventive reasons or perceived dangerousness was put in the
background. These ideological changes touched all Nordic countries. However, practical
consequences were to be most visible in Finland” [23, 255]. Example of Finland shows that
cruelty of sanctions depends on politic will and consensus between authorities. Térnudd [38,
12] wrote: “Those experts who were in charge of planning the reforms and research shared an
almost unanimous conviction that Finland’s comparatively high prison rate was a disgrace and
that it would be possible to significantly reduce the amount and length of prison sentences
without serious repercussions on the crime situation”.

Studies conducted in various federal states of Germany and in the cantons of Switzerland, also
confirm that the stiffness of punishment has little protective effect on crime.
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Storz in his study in federal lands in Germany tried to find out relationship between the first
offense committed by young people, penalty and repeated offense committed within 3 years
after the first one. The results showed that type of sanctions have no any effect on the
recidivism [37]. In another similar study, the author conducts research in 26 cantons of
Switzerland. His goal was to find correlation between recidivism and type of first penalty
(imprisonment or probation). There was the similar result: while the rigidity of punishment is
very different in different cantons, no prevention effect was found. In the canton Appenzell
arrest was just about 20%, and it increases to 90% in the canton Obwalden. However, the
number of repeat offenses in all cantons was about 10 % - 15%.

Dolling conducts full analysis of 9422 sources of criminological, sociological, economic
literature and 700 most meaningful researches. The results showed that the death penalty
deters produces the smallest effect: “The smallest effects are to be found in studies on the
death penalty... In this area sanctions are severe and the norms protect fundamental values.
Moreover, the deterrence hypothesis is more frequently confirmed when administrative
offences are investigated as opposed to crimes. Finally, the severity of punishment clearly has
a lower deterrent effect than the probability of punishment” [9, 374]. The same idea has
Wikstrom and others [39, 417]. He wrote “than that they abstain from it because they fear the
consequences (their assessment of the risk of getting caught). People who do not see crime as
an action alternative do not tend to engage in crime regardless of whether they assess the risk
of getting caught as very high or very low.” As Pauwels emphasizes: “their crime involvement
is generally influenced by their assessment of the risk of getting caught (their deterrence
sensitivity): those who assess the risk of getting caught as higher tend to commit crime less
frequently” [31, 397].

The sharp increase in the prison population in the USA in 1970 was due to "war against
drugs." 2008 year was first time then more persons were arrested for drug possession than for
it production and trade. So Macallair u. Males [28, 2] wrote: “For nearly three decades,
Califonia’s criminal justice system has devoted every-increasing resources towards the arrest,
prosecution, and imprisonment of drug offenders”. Against this background the prosecution in
many European countries is criticized.

Bold step in this direction was taken few years ago in Portugal. In 1990s, the country
experienced a serious problem with drugs. The Commission recommended achieving
substantial decriminalization of drug use, as well as providing greater assistance to drug
addicts. In November 2000 Portugal adopted the Law 30/2000, so drugs for personal use were
decriminalized, while trade still was serious crime.

The data about effects of decriminalization of drug use in this country are interesting.
Although official figures of drug users has increased. A major achievement in the fight against
drug abuse and its consequences has been reduced. Deaths due to drug use and AIDS, which
was the highest in Portugal, decreased significantly.
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The European Monitoring Centre for Drugs and Drug Addiction - EMCDDA after several
years of research on the effects of decriminalization has come to the conclusion that “initial
fears that this approach would lead to an increase in drug tourism or increased levels of use do
not appear to be supported by the data available’(EMCDDA, 2009, P. 12). Also Greenwald [12,
1] said: “Those data indicate that decriminalization has had no adverse effect on drug usage
rates in Portugal, which, in numerous categories, are now among the lowest in the EU,
particularly when compared with states with stringent criminalization regimes”.

In Russia attitude to punishment is close to the socio-historical context of country. In the 19th
century there was a trend to suffer punishment, but after 1917 sentence increased. Peak
"cruelty" was in the years of repression in 1937 -1953. After a brief "thaw" and reduce the
number of prisoners, it gradually increased and reached 4 million people in the 1980. The
sharp decline in the number of inmates in prison occurred in the early 1990s, which was
associated with the collapse of the USSR, the ideological and socio-economic changes that
have affected all spheres of human activity. However, after 5 years, the number of prisoners
has doubled from 573 million in 1993 to 1100 in 1998, again largely due to the transformation
process of social and economic reforms that led to the impoverishment of the majority of the
population, changes in moral and ideological consciousness of people. In 1996 Russia had a
moratorium on the death penalty. In 1996 (last year then death penalty was allowed) Russia
had 53 executions, including death penalty to fumets Russian serial assassin Chikatilo.
However, over the 15 years, during which there is to be executed the death penalty, there is a
debate in a society, much of society resisted adopting the moratorium and wants to resume
use of the death penalty.

The Penal Code, which entered into force in 1997, has visible tendency to toughen penalties.
Thus, Article 57 provides for life imprisonment. In Article 56, paragraph 2 provides
imprisonment 20 years up. Paragraph 3 stipulates that for multiple offenses the maximum
sentence can be more than 25 years. The previous version of the Criminal Code (1960)
consolidated the maximum term of imprisonment 15 years.

In general, the Russian tendency increasing the punishment is obliviously. Just in 2012 were
developed and proposed for consideration some laws, propose greater responsibility for
driving under the influence of alcohol, a law to toughen penalties for creating and
participating in the management of financial pyramid. In February 2012 President D.A.
Medvedev signed a law "On amendments to the Criminal Code and Certain Legislative Acts of
the Russian Federation in order to stiffen the penalties for sexual offenses committed against
minors." It provides a specific procedure for the application of compulsory medical measures
to such persons. In particular, a set of measures may include the possibility of preventive
drugs, including chemical castration, as a ban of probation and deferred sentence to these
persons. In October 2012, the Federal Law "On Amending Article 73 of the Criminal Code of
the Russian Federation" limited the cases of probation for dangerous repeated.
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In 2013 the Interior Ministry drafted some laws toughening responsibility. So, for example it
is planned to toughen punishments for a gaming. The amendments proposed that will
threaten the organizers of gambling outside the gaming zone restriction of freedom for two
years up. For the same crimes committed by an organized group, the penalty is imprisonment
for five years up.

In the spring of 2013 the State Duma will review of laws that lowering the age of criminal
responsibility to 14 year, and for some category of crime to 12 (now 16 and 14 year
respectively). But how international empirical results show, harsh sanctions are not best
solution of crime among youth. In Russian there is no Juvenal Justice. Since Soviet period
Government Commission on Protecting the Rights of Minors deals with delinquent and
deviant children. This old mechanism is not adequate for modern Russia, because there are no
professional psychologies, social workers in it. Solution of youth crime problem needs more
perversion measures than punishment.

Presented the results of international studies confirm doubts about the criminal preventive
action of sanctions. Even if we assume the presence of their production of the minimum
deterrent effect, there will always be more effective and, above all, cheaper alternative to
prosecution.

Hofer and Ham emphasized several decades ago that the political demands to toughen
criminal penalties largely dictated by “pure ideology” and “concealment of reality. General
prevention claims to secure basic societal values which in reality are specific interests of
various power groups. General prevention pretends consensus where there is conflict. Penal
legislation is to a considerable extent the attempt of specific groups to secure their specific
interests — not so much in respect to what actually is criminalized, but with regard to what is
not criminalized” [14, 268]. “General prevention is based upon fear and threat. It is at least
partly repressive in its character. It does focus on individuals rather than on structures” (P.
270; Lee 2001). Clear (2008, P. 125f.) wrote: “If the problem of mass incarceration is the large
number of people who go into prison and how long they stay there, then the solution is for
fewer to go in and for shorter stays”. As emphasized by Braman [6, 224]: “The question ... is
not merely how to punish and deter offenders, but how to encourage and strengthen the
bonds that make families possible, give life to community, and ultimately determine the
character of our society as a whole”.

Thus, the results of criminological research unanimously show that severe criminal penalties
if provided, the marginal impact on the crime rate, and produces a small protective effect. At

the same time, a sentence of imprisonment has significant negative consequences.

This imposition requires additional intensive rehabilitation in order to motivate people to
change their behavior. Modern criminal political tendency toward increased penalties,
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increased prison terms and the number of prisoners is in the wrong direction. Prisoners were
motivated by the possibility of parole at the appropriate cooperation and behavior change.
Additional load, which in this case will test the probation service, may be partially reduced
through the active involvement of volunteer labor [22]. As Dalley asks: “In short, the

remaining question is a simple one: Do we pay now, or later?” (Dalley, 2002, P. 262).
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CYPOBOCTH HAKA3AHUA 1 YPOBEHD ITPECTYITHOCTU
B CTPAHAX 3AITAZIA 1 POCCHUU

Annoramus

C pmaBHUX BpeMeH HaKa3aHHe HCIIOIB3YyeTCA C IeIbI0 NpefOTBpPAlleHUs HeXeJIaTeJIbHOTO U
mpectymHoro nosezeHua. OcoGeHHO )XeCTOKMe HaKa3aHUsA UCIIOIb30BAIUCh B CPeJHUE BeKa. B
TOXKe BpeMs OTHOIIeHHe K HaKa3aHWIO HUKOIJa He ObUI0 ofHO3HauHBIM. Emé Bexkapma [5,
107] mucan, 4TO ClefyeT «IPeCcTyIJIEeHUs IIpeJOTBpallaTh, YeM HaKasblBaTh UX» U CPEACTBO
YTOJIOBHOTO IIPELYIPEXAEHUIO HY>KHO BHAETh B TOM, YTOOBI «BO3HATPAXKIATH ZOOPOJETENb>.
MsicuTenb TakXe CYUTAN, UYTO: «B CTpAaHAX M BO BpeMeHaX C CaMBIMH JXeCTOKMMU
HaKa3aHUAMM COBEpUIAIOTCA CaMble KpOBaBble M caMble OecdesOBeYHbIe IIPeCTYILIeHUd». B
TAHHOM CTaThe IIPeZCTaBJIE€HBI pe3yIbTAaThl MeXAYHApPOAHBIX MCCIeIOBAaHUN O BIUAHUHU Mep
HaKa3aHUA HAa YPOBEHb IIPECTYITHOCTH B 3aBICHMOCTH OT CYPOBOCTH.

CypoBOCTb HaKa3aHHA ¥ YPOBEHb IPECTYITHOCTH B 3aIIaTHBIX CTPAHAX

81



CIIA na mpOTS)XKeHHWM MHOTHX JIeT ABJISeTCA CTPaHOM, B KOTOPO# cozepxutca okomo 25%
BCeX 3aKJII0YeHHBIX MHpa, IIpUYeM B CTpaHe IIPOXKKBaeT IpuMepHO 5% HacejeHUs IJIaHETHI
[36]. Pe3kuii pocT YMCIEHHOCTH 3aKJIIOYEHHBIX HadaucsA B IepBoil momoBuHe 1970-x rozmos,
9YTO OBLIO CBS3aHO, KaK YKa3bIBAIOT HMCCJIEOBATEIH, CO MHOTUMH (aKTOpaMH, IIpeXIe BCETO
U3MeHeHHeM B YTOJOBHOM U IoinuTHdeckoil cdepax. Cucrema Haka3aHUsA KMeeT CBOU
OTJINYWTE/IbHbIE YePTHl B PasHBIX IITAaTax dTOi cTpaHbl. Kak oTmevaeT XWHJC: «CyILIECTBYIOT
peruoHa bHble OTJIMYMA B CHCTeMe HaKa3aHWA. XOTA BO BCeX IITaTax Mephl HaKa3aHUA
IIpaBOHAPYUIUTENeH CTAaHOBATCA Bce Oosee m Oosnee xecTkuM, IOXxHBIe ImTAaTEI 0CO0O
BhIZesAeTCA Ha (poHe ocTanbHBIX» [14, 58]. [To obuemy MHeHMIO, B Hactrosmee Bpemsa B CIIIA
HabmrozaeTcss «6yM JIMIIEHUS CBOOOABI». DTOMY CIIOCOOCTBOBAJI PAJ, IPUYUH, BAXKHOE MECTO
CpeZy KOTOPhIX 3aHMMaeT «3aKOH Tpex yAapos». IIpunarsiit 8 Kanudopuuu 8 1994 rogy saxkon
ABJIAETCA «OFHUM M3 CaMbIX )KeCTOKUX 3aKOHOB B HOBeiflIe#l ucTopuu .... «I'pu ymapa — u ThI
BeIOBLI»» [28, 2]. IIpemmornaramoch, 4TO 3aKOH OyZeT CIIOCOOCTBOBATH yMEHBUIEHHIO UHCIIA
HACHJIBCTBEHHBIX  IIPECTYIUIEHHI,  IIOCKOJBKY IS  IIPeCTYyIIHUKOB-PELUJUBUCTOB
IIpelyCMOTPEHO TIPaKTHYeCKU IIOXXU3HEHHOe TIOpEMHOe 3aKiiodeHue. TeHAEeHIUU PasBUTUL
IIPECTYIIHOCTH, IIOKa3ajad, 4YTO YPOBEHb IIPECTYIIHOCTH [eiCTBUTEIBHO CHUSUICA B
IIOCJIe fyIOIIKe TO/bI, OZHAKO CHIDKEHUE IIPOU30ILIO BO BCEX IITATaX, HE3aBUCHMO OT TOTO OBLI
TaM BBe/leH INOJOOHBIM 3aKOH MM HeT. 3aKOH TpeX YZapoB He IOJATBepAHJ OecCIOpPHOTo
caepxuBamomero sddexra, B sydnem cirydae ero BIMAHME HA YPOBEHBb ITPECTYIIHOCTH OBLIO
He3HAYUTeTBHBIM, HO IIPUBEJIO K YBeIUYeHHIO YMCJIA apeCcTOB. AHAIU3 JaHHBIX UCCIeOBaHUM
[29, 1] mo3BosAeT CAENIaTh BBIBOJ, YTO FOPOJA U LITATHI, KOTOPBIE PENIMTEIBHO U HEYMOJIIMO
BOJUIH «3aKOH TPeX YZapoB» He OLIYTHIH Oojiee 3HAUMMOTO CHIDKEHUA B KaKOW- JM6O U3
KaTeropHil IIpeCcTyIIeHUI, Y4eM MeHee PellInuTelbHble a[MIHUCTPATUBHBIE €IUHUIIBIL.

Vxecrouenne HakazaHua B CIIIA cBa3aHO TaxkXke C BBeJleHHMEM IIOJTUTHKHU «HYJIEBOM
TOJIEPAaHTHOCTH», IIpeAyCMaTpUBAIOLIedl Haka3aHWe 3a J000H IIPOCTYIOK, HaIpuMep
BbIOpachIBaHWE OKypKa CHTapeTsl Ha MOCTOBYIO [16]. OpHako, TIIaTeIbHBIN aHAJIU3 ITOKA3all,
4TO crmaj mpectymHOcTH B Hplo-Vopke Hawanmcs 3a TOABI 0 BHeJPEHUs MOTUTHKU HyJIeBOM
TOJIEPAaHTHOCTHU. IIpu 3TOM, CHM)KeHMe IIPEeCTYITHOCTH IIPOM3OILIO B OLHO M TO XK€ BpeMs He
TombKo B Helo-VlopKe, HO U B IPyruX KPyIHBIX ropojax AMepuku, Kakux Kak CuaTi, BocToH,
Jannac nnu Jloc-AHKerec, B KOTOPHIX He OCYIIECTBIIAIACH IIporpamma [6].

Mbiinc u Makanaiip moBepraroT COMHEHHIO Hel0, IOMyYHBIIYIO ITMPOKOe PacIIpoCTpaHeHye
B KPyrax o0OLIeCTBEHHOCTH U JaXKe CPel HEKOTOPHIX DKCIIEPTOB O TOM, UTO B ITOCJIE€LHUE TObI
IIPeCTYyITHOCTh Cpefy HeCOBEepIIeHHOJIeTHUX Ype3MepHO BO3pOCia, CTajla HMeTh Ooiee
)KECTOKM XapakTep, a yOMMIbI CTalu 3HAYUTENBHO Mosoxe [29, 1]. YueHble mpuimim x
IIPOTUBOIIOJIOXKHOMY BBIBOZY: '3a mociaesuue 40 - 50 ser, cpemHuil aMepHUKaHCKHI
IIPECTYITHUK, COBEpPIIMBIIMI HACUIBCTBEHHOE IIPECTyIUIEHHe CTajJ CTaplle, He MOJIOXe.
ITpecTymHOCTP HeCOBEpIIEHHOJIETHUX CTaja HOCUTH CYIIECTBEHHO MeHee Cepbe3HBIH
XapakTep, 9TO B OoJbllell Mepe IPOCTYNIKM, a He YIOJIOBHbIE HESHUSA, C IIPUMEHEHHeM
MeHbIIero Hacwiusd u ybuiictB yem 50 ser Hasax. BeposTHOCTH, YTO COBpeMeHHBIH
CpeJHeCTaTUCTUYeCKHI IOJPOCTOK CTaHeT yOWiiledl MIM COBEpIIUT JApPyroe Cephe3HOe
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IIpecTyIUIeHHe 3Ha4YMTeJIbHO MeHblle, yeM y mogpocTka 1960-s1x, 70-p1x, 80-b1x mim 90-b1x
rogoB 20 Bexa. CHmkeHue, mIpousomepmee 3a mnociaeguHue 10 - 15 z;er, BBIrIAZUT
BHYIIUTEIBHBIM KaK B a0OCOJIOTHBIX, TaK M IIPOIEHTHBIX IIOKA3aTeJIAX, II0 CPaBHEHUIO C
IIPeCTYIUIEHUAMH, COBepPLUIEHHBIMH B3pocasiMu [29, 3].

M3 50 mraros CIIIA 33 mo-mpexxHeMy NpPaKTHUKYIOT CMEPTHYIO KasHb, IIpexje Bcero, lexac,
Bupmxunausa, Oxnaxoma. B CHIA ¢ 1976 mo 2012 1.320 gemoBek ObLIM Ka3HEHBI, U3 3TOTO
gncia 492 (37 %) B Texace, 109 B Bupmxuuuu u 102 B Oxaxome, Takum 06pa3oM, TOIBKO Ha
atH 3 mwrara npuxozurcs 53% ot obuiero uncia kasHeHHbIX [37], [10]. Ha dpone nmpucrassrHoro
BHUMAHHA OOIIECTBEHHOCTH K JAaHHOMY BOIIPOCY, a Takxke OJaromaps MeXAyHapOoZHON
KPUTHKe YHCJIO KasHel yMeHBIIUIOCh. Bompoc 06 yrosoBHO-IIpeBeHTUBHOH 3G GeKTHBHOCTH
CMepTHOM Ka3HM TIO-TIpeXXHeMy ocTaeTcs ocTpeIM. Pazemer m Jlakok cyuTaoor, dYTO:
«pesyJIbTaThl BMIMPHYECKUX HCCIeJOBAaHUM, IIPOBeIeHHBIX BeAyIIUMHU KPUMHUHOJIOTAMU,
6e30rOBOPOYHO IOAJEPXKMBAIOT BBIBOA, O TOM, 4YTO CMepTHas Ka3sHb He HMeeT
IOTIOJTHUTENBHOTO  cIepXuBamomero sSddexra gad TeX, KTO YyKe IPUTOBOpPeH K
IOJITOBPEMEHHOMY TIOPeMHOMY 3akiioueHuio» [34, 489]. Eme B 70-ble rozbl mpomioro
cronerus HacemeHue CIIIA mosaramock Ha ycTpamarmlee IeificTBHe CMepTHOH KaszHH. Ilo
mauaHeM ['amom, mpoBesenHoM B 1985 rozmy, 62% HaceneHHMA AyMasd, YTO CMepTHAas KasHb
CIIOCOOCTBYeT CHIDKEHWIO 4umciaa yoOwmiicts, ozzHako, B 2006 romy Takoro MHeHUS
IpHUAepKUBaIOCh yxe auurs 34% (p. 492). HekoTopsle aBTOPHI yKa3bIBalOT Ha COBEpPIIEHHO
obpaTHOe fABlIeHUe, TAK Ha3bIBaeMbIll «D(d(deKT 03BepeHUsd», CYyTh KOTOPOTO 3aKJIIOYaeTCA B
TOM, YTO IIOCJIe COBepIIeHHA Ka3HM KOJIMYeCTBO THKKUX IIPecTyILIeHWH Bo3pacTaeT. Tak,
Hampumep, boypc u Ilupc (1980) cumrator, yro B uITaTe HLIO—PIOPK Kaxzjasd KasHb
CIIOCOOCTBOBaja YBEJIMYEHMIO YHCIA YyOWUNCTB, COBEpPUIEHHBIX B Te4eHHe CJIeJYIOIUX
HECKOJIBKUX MeCAILEeB II0CIe dK3eKyIuu [7].

Crenmyer OTMETHTH, YTO yBeJWYEHHE YACTOTHI U JJIUTEIBHOCTH AapPECTOB HMEET OILyTHMBIE
¢dbunancopsie 3aTpaThl. [lo cpaBHenuio ¢ 1980 —mu romamu B 2010 usmepxkm Ha cucremy
yrosoBHoro npasocyzaus yeenmumuminuck B CIHA Gonee uwem B mBa pasa [36, 5]. Peskoe
yBeJIUdeHNe YHCJIa 3aKI0YeHHBIX IIPUBEJIO K HeOOXOJUMOCTHA CTPOUTENBCTBA HOBBIX TIOPEM,
YTO IPUBOAUT K IIPOLBETAHMIO «[IOpeMHOH MHAYCTpum». «CTPOUTENIBCTBO TIOpEM OBICTPO
CTaJIo IpolBeTaouM 6usHecom» [36, 4]. CoOCTBEHHUKH TIOpEM CTPEMSTCS pa3BUBaTh OH3HeC,
OHM 3aMHTEPECOBAaHbI B HOBBIX 3aKitoueHHbIX. [lleneH Tak KOMMEHTHPYET OTYETHI O ITYCThIX
mectax B TiopbMmax mrata IOxuas Kaponmua «Takme mpocTom - Iloxwe HOBOCTH I
KOPIIOpPAaUMil ..., KOTOpble 3aBHCAT OT CTAaOMJIBHBIX IIOCTAaBOK 3aKJIIOYeHHBIX...TopeMHOe
3aKJII0YeHue ABIfeTca orpoMHo# mHpycrpueil B Coemuuennsix Illratax. Oxono 69 mipa.
ZOJIJIAPOB TPATUTCA KKIBIA Ioj, HA COZlep’KaHMe yTOJIOBHO-HCIIOJIHUTENBHOM cucreMsl» [36,
2]. Jlummu u Kuennep yxe 20 ner Hasazm rosopuiu o6 «McmpaBurenrbHO-KOMMepYeCKOM
KOMILZIEKCEe», KOTOPBIH OHM XapaKTepHU30BAIM KaK CHCTEMY «CyO-IIpaBUTEIbCTBEHHOMH
IIOJINTUKU», aJIbAHC MEXY TOCYJAapCTBOM M YacCTHBIM OnsHecoM [26, 152]. ABTOpSI cunranu,
TO CIlellMaJbHbIe TPYIIIBI 10 MHTepecaM, OKa3pIBalOT CHUIbHOe BIHMAHUE HA TOCYZAPCTBEHHYIO
IIOJINTHKY B IIeJIOM U IIO BOIIPOCAM YTOJIOBHOTO IIPaBOCYAMS, B YJACTHOCTH ...».
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HawubGosnee apkum mpuMepoM B Borpoce 0 Hed()HeKTUBHOCTH >KeCTKUX CAHKIWH IIpe/iCTaByIgeT
Ouunaagusa. K 1950 rogy B OPuHIIHANN KOIUYIECTBO OCYXJEHHBIX cOCTaBuiIo 187 demoBek.
Ilo cpaBuenuio ¢ pgamHbIMu apyrux crpaH CesepHoii EBpomsl, Takumu kak [lanus (88),
Hopserus (51) u IlIBenus (35) ypoBeHb 3aKII0UE€HHBIX B CTPaHe IOYTH OBLI B TPU pa3a BBIIIE.
CaHKUMHM ¥ HaKa3aHWUA, BBIHOCHMBIe (QUHCKUMHU CyJaMH, OBLIM >KecTde, 4eM B JPYIHX
CKAaHIVHABCKUX CTpaHaX. Dbojee >ecTOKWe CAaHKUHUM IPUMEHAINCh K IIPECTYITHHKaM-
pPeLUAUBUCTAM U K COBEpPIIMBIIMM IIPECTYyIUIEHHS IIPOTHUB COOCTBEHHOCTH, T.e. K IBYM
OCHOBHBIM TpyIIIlaM IIPeCTyIIHUKOB. B TedeHue ImociemyIOIIUX JIeT B CTpaHe IIPOBOJAMIIMCH
MHOTOYHUCJIEHHble pedOpMBI, B TOM YHCJIe B OOJIACTH YTOJOBHO - IIPABOBBIX OTHOIIEHWUIH.
YcrapeBiye IOJIOXXEHHUS YTOJOBHOTO Kozekca 1889 umaMeHsnch M IpHUCIOCaGIMBAINCh K
HOBBIM OOIIECTBEHHBIM YCIOBUAM. «OCHOBHBIMU NPUHIUIIAMU, HA KOTOPblE ONMHUPATIUCH NIPU
BBIHECEHWH IIPUTOBOPOB, CTajaK COPasMEPHOCTh M IIpelcKasyeMocTb. VHauBupmyanusanus
HaKa3aHUA TaKKe KaK U IIpejIionaraemMas oOliecTBEHHAs OIIACHOCTH AEeSHUA WIM HaKa3aHHe
«y1s o0medt mpoduIaKTUKY» ObLIM BBIHECEHBI Ha 3aAHUM 1iaH. [24, 255]. Takum oGpasom,
COBEPILIAJICA IIPOILeCC, TIOJTHOCTBIO IIPOTUBOIIOIOKHBINA TOMY, KOTOPBIH IIPOUCXOIUT B 3TO XK€
Bpemsa B CIIIA u gpyrux samagHbBIX CTpaHaX, I/le IbITAJIUCh ITyTeM BBIHECEHHS JKeCTKUX Mep
HaKa3aHUA U aKIEeHTOM Ha IOTeHUIHAJbHYIO OIACHOCTh OTZEJIbHBIX BHUJOB IIPeCTYILIeHUH
IIOBJIMATH Ha COKpallleHHe IIPOGIeMbl IIPECTyITHOCTH.

OTH TpOIecChl BBICTYNAIM KaK YacTh pe@OpMHpPOBaHMA YTOJOBHO - IIpaBOBOM cdepsl,
W3MEeHEeHUs BCell COLMAJIbHOM IIONUTUKK CTpaHbl. AHanu3 3¢pdeKTUBHOCTH pedopM
OLIEHUMBAJICSI II0 KPUTEPHUIO «3aTPAThl Ha pe3yJIbTaT», KOTOPbIH IOKasal, 4To B OuuisHzaum
BBICOKUM YpOBEeHb apecToB U OOJbIIOe KOJMYECTBO IIPUTOBOPOB O HAKa3aHUM B BHJE
JIMIIeHVeM CBOOOJBI, YBeIMYMBAeT pacXoAbl Ha cdepy HCIIPaBUTENBHOH CHCTEMSI, IIO
CPaBHEHUIO C COCETHUMU CTPAaHAMU — IIPU 3TOM, YTO YPOBEHb IIPECTYIIHOCTH OBLI IIPUMEPHO
onuHaKOB. PedopMsl crucTeMbl IIpaBOCY AU, IIPOBOAUMBIE BILIOTH A0 cepeAuHbl 1990 rozos,
ObUTM HaIpaBJIeHBl Ha COKpallleHue CAHKUWH M AeKPUMWHAIM3ALUI0O HEKOTOPBIX BHIOB
npecrymteHuii. Tak, B 1966 romy ObLIM pacIIMpeHbI BO3MOXHOCTH YCJIOBHO-ZOCPOYHOTO
ocBoGOXAeHH; B 1969 - cTaThs 3a MOsBIEHNE B HETPE3BOM COCTOSHHUU B 00IIECTBEHHOM MeCTe
ObLIa JeKpMMHHAIU3UpOBaHA; B 1972 romy OBLIO yMeHBUIEHO HaKa3aHHe 3a COBEpIIEHHe
kpax; B 1976 romy OBLIM pacIIMpeHBI BO3MOXXHOCTH JOCPOYHOTO OCBOOOXAEHHSI H3 MeCT
aumeHus cBo6ozxsl; B 1977 roxy ObLIO yMeHBUIEHO 3HaUYeHHE IIPEXXHUX CYLUMOCTEH It
Ha3HAYeHUsA Mephl HaKa3aHW, JIMIIEHHe CBOOOJBI BCE wYalle 3aMEHSIOCh JeHEeXHbBIMHU
mrpadaMHu M, TaK HAapUMep, 32 BOXJEHHe B HETPEe3BOM BHJe HaKa3aHHe B BHJE JIMIIEHUT
cBOOOABI OBLIO 3aMeHeHO geHeXXHbIMM mTpadamu. B 1989 romy Opurm cymecTBeHHO
pacIIMpeHbl BO3MOXXHOCTH yCJIOBHO-ZOCPOYHOTO OCBOOOXKJEHUS /JIA IIOAPOCTKOB, BEIHECEHUE
HaKa3aHWUS B BHJE PEATbHOTO TIOPEMHOTO 3aKIIOUEHMS J[JIf1 HEeCOBEPIIeHHOJIETHHX OBLIO
3HAYUTEJBHO OrpaHu4eHo, B 1991 GpuI cokpaleH CpOX HaKazaHUA 3a IPECTYIUIEHUS IIPOTUB
cobcTBeHHOCTH, B 1992 rozy Kak anpTepHATHBA TPALUIMOHHBIM CAHKIIUAM IIOBCEMECTHO
BBeZIeHBI OOIeCTBEHHbIe PabOoThI, CIy4au IIPUMEHEHNs KOTOPBIX OBLIH pacuupeHs B 1995 u
2000 romax. Opnako c cepenuubl 1990-x rozoB, B KOHTEKCTe MEXIYHapOAHBIX AUCKYCCHUH,
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HaMeTHJIAach OOpaTHasd TeHJEHIWdA, 3aKIIOYalomasci B BBIZEJEHUM HOBBIX (GOpM
IpecTyIUIeHW#, B cdepe TeleKOMMYHHUKAlui,  OBITOBOe HAaCHJIHMe, OpPTaHHM30BAHHAA
IIPeCTYIIHOCTH, TOPTOBJIA JIIOJBMHU U KeCTOKOe OOpallleHHe C XXUBOTHBIMU [24, 258].

YkasaHHBIe MepHI IIPUBEJTH K TOMY, YTO €CJIH YHCIeHHOCTh 3aKIio4eHHbIX B Jlanum, [lIBennnu
u Hopseruu ¢ 1950 mo 2000 mpaktuuyecku He uaMeHunach, To B Puunanpuu, Graromaps
IIpoleccaM JeKpUMUHAIU3AIUY, KOJIUIeCTBO 3aKII0YeHHBIX YMeHbIuaock ¢ 187 B 1950 roxy
1o 55 B 2000 roxy. MHBIMU cOBaMU, M3MEHeHHA IIPUBEIN K TOMY, YTO €CJIU paHbllIe IIOf,
CTPaXy 3aKJIIOYAIOCh 3 YeI0BeKa, TO Telleph, TUIIb OJUH JIMIIAICA CBOOOIBI.

Ecu 65 TIOpeMHOe 3aKIi0YeHHe KaK CaMbIi KeCTKHUI BH/, HaKa3aHHA II0CIe CMEPTHOM Ka3HU
“MesIo, KaK IIpe/liojiaraeTcs, 3HAYMMBIM yTrOJIOBHO-TIpeBeHTUBHBIH 3ddeKkT, To 1mocie
O4YEeBUIHOTO CHIDKEHUA CypPOBOCTH U MacIITabOB IIpUMeHEHM HaKasaHMIi, a Takxke ObICTPOTO
pacmpocrpaHeHus nHpopMauuu cpenu HacenreHus nocpeacrsom CMMU, B ctpaHe MOXHO GbLIO
OBl OXXUJATh 3HAYUTEJBHOTO IIOJbeMa ypOBHA IpecTynmHOCTH. Ha camom gmene, odumuansHo
3aperUCTPHUPOBAHHBIN YPOBEHb IIPECTYITHOCTH BeIpOC B PuHIAHANY TOIBKO B cepenune 1960-
x rogos. IIpu aToM B 5TOT mepuoj, MOZOOHBIM POCT OBLI 3apUKCHPOBAH HE TOJIBKO B ITOH
CTpaHe, HO U B IPYTUX CKaHAMHABCKUX U OOJIBIIMHCTBE Pa3BUTHIX CTPaH, BKIodad ['epmanmio,
B KOTOpPOIl obuiee KoimdecTBO IpecrymuieHuil Bbipocso ¢ 3018 ciryuaeB B 1955 mo 7625
smm3ozoB u 2000 (Bundeskriminalamt 2011, p. 30). Ilo cpaBHeHuIO ¢ TpeMms ApPyruMHU
CeBepHBIMU CTpaHaMH, POCT OGHUINATBHO 3aPeTUCTPUPOBAHHOII TpecTynHOCTY B QPUHIAHINN
OBLT He3HAUUTEIBHBIM, Jake HinKe ueM B [IIBennu u Jlanum.

PESYJIBTHTBI PICCHe,ZI;OBaHHfI, IIPOBEAEHHBIX B PA3IUIHBIX Cl)e,ZLePaJIBHBIX 3eMJIAX FepMaHI/II/I 1B
KaHTOHAaX LHBEﬁHaPHH, TaKXXe TIIOATBEPKAAIOT, HYTO JKECTKOCTh HAKa3dHUA OKa3bIBA€T

He3Ha4YMUTeIbHBIH IPeBeHTUBHBIH 5P PeKT Ha IPeCcTyIIHOCTb.

[lTopu, B mpoBeseHHOM HccaemoBaHuu Ha Marepuanax 11 dexmepanpasix 3emens ['epmannm,
M3yYHJI 3aBUCHMOCTh MEXZY II€PBBIM IIPECTYIUIEHUEM, - 4Yallle BCerO «MEeJIKUM XUIIeHUEM» -
COBEpUIEHHBIM MOJIOABIMU JIIOABMHM, C TIOTyYeHHBIM HaKa3aHWeM ¢ IIOBTOPHBIM
IIpecTyIUIeHHeM, COBepIIeHHBIM B TedueHHe 3 JleT IocJIe IepBoro. Pe3ybTaThl 1MoKasanu, ITO
KECTKOCTh CaHKIM{ He OKas3aja HUKAKOTO BO3ZEHCTBMA Ha YaCTOTy PelUIUBHBIX
IIPeCTYIUIEHUI B IIepeduCIeHHBIX (emepasbHbIXx 3eMIax [38]. B apyrom aHamormyHoM
KCCIeJOBaHUM aBTOPOM Ha Marepuanax 26 kaHToHoB IlIBedimapmy m3ydan 3aBHCHMOCTb
Me>1<,zgy pennanuBU3MOM U HOJIy‘IeHHI)IM B HepBBIﬁ Pa3 HaKa3aHUEM B BHE JTUIIECHNA CBO60,Z[I)I
WM YCIOBHOTO OCYXAEHHA. 37leCh TakKe HAOIIOZAeTCsS aHAJIOTMYHAsg KapTWHA. B To Bpemsa
KaK >KeCTKOCTh HAKa3aHUA 3HAYMUTEJIBHO OTIMYAEeTCA B PA3HBIX KAHTOHAX, HHUKAKOTO
JIOKAa3aHHOTO BO3ZIEHCTBUA HAa KOJIMYECTBO IIOBTOPHBIX IIPECTYIUIEHHWI 5TO He OKas3bIBaeT. B
KaHTOHe ATmeHmenmTs-AyccepposeH apecT cocraBiger uyTh Gomee 20%, UTO TpeACTaBIAET
CPaBHHUTEIBHO OYeHb MATKYIO peakuuio, u Bospactaer 1o 90 % B xanTome OO6BanbIeH, YTO
CBHUJETeIbCTBYeT O >XeCTKOM IIOAXoJe K HaKa3aHHIO, TeM He MeHee, YHCJIO IIOBTOPHBIX
IIpecTyIUIeHUH BO BceX KaHTOHAX ITpUMepHO oxuHakoBoe oT 10% mo 15%.
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INonmsrit aHanu3 mpeBeHTUBHOTO 3dderra cankumii nposesen [losmunr [11]. Aprop m3ydmn
9422 BUCTOYHUKOB KPUMHHOJIOTHYIECKOH, COIMOIOTHYECKOH, SKOHOMUYECKOH JTUTEPATyPhI 110
BOIIPOCY BIMAHUA CAHKIUN Ha IIPECTYIIHOCTH, a TAaKXKe IpoBesu coOcTBeHHBIH aHamus 700
CaMBbIX COZlep>KaTeJbHbIX HCCIeloBaHMi. Pe3ynpraTsl HccIef0BaHNSA ITOKA3alIM, YTO CMepTHAs
Ka3Hb IIPOM3BOJUT HAMMeHBUIMN chaepkuBalomuii dbdekr: «CaMble He3HAYUTETBHBIN
crep>xuBaOImuil 3ddeKT OKasplBaeT HaKasaHMe B BUJIEe CMEepPTHOH KasHU ... sKecTOKOCTh
HaKa3aHUA IPOM3BOAUT MEHBIINH CIep)KUBAIOINH 3 deKT, 4eM BepOsSITHOCTh HaKasaHus» [11,
374]. ChopmynupoBaHHbIe BBIBOABI, B 3HAYUTEJIBHON CTEIIEHHW COBIIAJAIOT C Pe3yJbTaTaMuy,
IIOJTyYeHHBIMU BHKCTpeMOM, KOTOPBIH CYMTAeT, YTO, JIOLU, KOTOPBle B IPUHIIUIIE CUYUTAIOT
BO3MOXXHBIMHU COBEpII€HHMe IIPECTYyIIHBIX [JeHCTBUI, MOTYT BO3JEPXKaTbCA OT IIOJOOHBIX
IeNCTBUH, M3-3a CTpaxa BO3MOXKHOTO HakasaHusi. «OHM BO3[EP>KUBAIOTCA IIOTOMY, YTO 6OATCA
IIOCJIEACTBU (BBICOKO OII€HWBAIOT PUCK OBITH moiiMaHHBIMU)» (39, 417]. «Jltomu, KoTopsie B
IIPUHIIUIIE He CYUTAIOT COBEpIIEHHEe IIPOTUBOIIPABHBIX [EHCTBUHM BO3MOXXHBIM, He CKJIOHHBI
y4acTBOBAaTh B IIPECTYIUIEHHNU HE3aBHCHMO OT TOTO, OI€HMBAIOT U OHU CTEIIeHb PUCKA OBITH
MOMMaHHBIMM BBICOKO MM HU3KO» [32, 397].

Peskwuit poct 3axmouenHsrx B TioppMax CIIIA B 1970-x romax ObLT B 3HAUUTENIBHOU CTEIIEHU
00yCJIOBIeH «BOMHOM C HapKOTHKaMW». B 3Toit crpane ¢ 1990-31x rozoB yrosoBHOE
IIpecieZiloBaHNe OTYeTIMBO C(HOKYCHPOBAJIOCh HA HaKa3aHUM 3a XpaHeHHe HapkoTukos. B 2008
BIIepBble OBLIO apecTOBaHO OoJblliee IIPECTYIHUKOB 3a BJIaJleHHMEe HAPKOTUKAMH, 4eM 3a HUX
nsroropnaeHue u Toprosmoo. Ha c¢one mpaktukyemoit B CIIIA >xecTkocTu HakasaHHUA 3a
IIPeCTYIUIEHUs CBA3aHHbIE C HAPKOTHKAMH, JaKe eCJIU pedb UIeT O CIydailHOM IOoTpebieHnu
JIETKUX HAapKOTHKOB, YTOJIOBHOE IIpecye/loBaHNe BO MHOTUX €BPOIEeHCKUX CTPAaHAX BBITJIALUT

IIpAMO-TaKH MATKHUM.

Hupeprangsr, B 4aCTHOCTH, ITIO/IBEPralOTCA KPHUTHUKE 3a CBOIO JHUOEPAIbHYIO IOIUTHKY B
OTHOIIeHNHU HAapKOTHKOB. Takxke B ['epmanuu mog nosyrrom "Jleramusyit ux', CHOBa U CHOBA
06Cy>KZjaeTca BOIIPOC O JeKPUMHUHATH3AIUY JTeTKUX HaPKOTHKOB.

CMmestbIil mar B 5TOM HaIlpaBIe€HWM OBLI IIPEJIPUHAT HECKOIBbKO jeT Hasaz llopryranueii. B
xoHne 1990-x romoB cTpaHa KCIIBITHIBAaJA Cephe3Hble NPOGIeMbl ¢ HapkoTukamu. Ha srom
¢doHe TIPaBUTENBCTBO YUPEAMIO MEXAYHAPOLHYIO KOMHUCCHIO, IIPH3BaHHYIO paspaboraTsb
peKoMeHzanuu A1 pelleHus 1poGiemsl. Komuccus pekoMeHIoOBaja  OCYILIECTBUTH
3HAUUTETBHYIO [JeKPUMHUHAIU3ALMIO YyIOTpeOJeHHs HApKOTUKOB, a TakKXXe OKa3bIBaTh
OOJIBIIYIO IIOMOLIb HApKO3aBUCUMBIM. COOTBETCTBEHHO IIpeAIOXeHWsIM, llopryramus B
Hos6pe 2000 rozma mpuusiia 3akon 30/2000, coriacHO KOTOpOMYy XpaHeHHe HAapKOTHUKOB B
IeaIX  JIMYHOrO  ymoTpebieHMs W caMO  ynorpeGjeHHMe  HAapKOTHKOB  OBLIO
IeKPUMUHWIN3APOBAHO, B TO BpeMs KaK TOPTOBJIS OCTajJach HEM3MEHHO HaKa3yeMbIM
IesHUeM. B COOTBETCTBUM C OSTUM HOBBIM PperyJIMpOBaHUEM, XpaHEHUE [ JHUYHOTO
IIOJIb30BAaHMS 3aIIPElleHHBIX HAPKOTHKOB, XOTSI IIO-TIPeXXHEMY B I[e€JIOM, 3aIIpelleHo, HO
XpaHeHVe HapKOTHKOB B HeGOJIBIINX 00beMax, AJIs UCIOIb30BaHus B TeueHue 10 mHeit cramo
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aJIMIHUCTPAaTUBHBIM IIPaBOHAPYIIEHHEM, B TO JX€ BpeMs HapKOMaHy ObLIa IIpefjIoXKeHa
IIOMOIIb U IOAepKKa. Taroke GBLIO CO3ZaHO HOBOE YTOJOBHO-UCIIOTHUTENIBHOE YIPEXKIEHNEe
"CDT - Komuccusa mo je4eHHIO HAapKOMAaHOB, KOTOpOe IIpeflHa3HAa4YeHO M1 Pa3paboTKu U
anmpobalyy HOBBIX CIIOCOOOB GOpBOBI ¢ HapKOMaHMeH. B ciy4ae oTkasa OT COTpyAHHMYECTBa,
CDT BmpaBe nHanarath wrpadbl, [E€HH, OZHAKO, HaKasaHWe HApKOMaHa He SBIAETCS
[IPUOPUTETHOM 33/iaueii; OKazaHUe ITOMOILIY — OCHOBHAS Iiesb 3Toi Komuccuu [3], [21], [22],

[33].

WHTepecHbIMY TPeACTaBISIOTCA JaHHbIE O ITOCTIeACTBUAX JeKPUMUHATU3AIUN YHOTPQGJIQHI/I}I
HapKOTUKOB B 9TOi crpaHe. XoT#A, odUIIMaNbHAA YHUCIEHHOCTh JIUL, YIOTPeOIAIOUIIX
HapKOTHKH, YBeJIMYUIACh. BolbIuM JoCTIOKeHNeM B 60phOe ¢ HApKOMaHUelH M CHIDKeHUeM
eé TOCIeINCTBUI CTajo, BO3pOCLIee YUCIO OOpalmeHWil HAapKOMAaHOB B MeJUIIMHCKUE
yupexxgenus. CMepTHOCTb B pe3yibTaTe ynoTpebiaenus HapkoTukoB u CIIM/la, koTopas 6pL1a
B [lopryramuu camoii BbIcOKOW cpesu eBpomeiickux crpaH B 2000 rozy, mocie NpUHATHA
3aKOHA 3HAYUTEJIbHO CHU3UJIACH.

EBpomefickuii MOHUTOPMHTOBBIH IIEHTp IO HapkoTukaMm u HapkomanHuu - EMCDDA mocie
HECKOJIBPKUX JIeT ITIPAaKTHYeCKOH pabOoThI IO HM3Y4YeHHIO IIOCJIeACTBUI JeKPUMUHATU3AIUN
IpHIIes K BBIBOZY O TOM, UTO IIepBOHavYaJIbHbIe OIlaceHUsA O TOM, YTO TaKOH IOAX0[, MpuBeseT
K YBeJIHMYEHHIO YHCJIA JIOJell yIOTpeOAIoNuX HApKOTHUKY, IIPUBJIEYET «HAPKOTHYECKHX
TYPHCTOB» He IIOATBepxAaoTcsa noaydernsiMu ganasiMu (EMCDDA, 2009, S. 12). I'punBansz
ykasbiBaeT: «llomydyeHHbIe JaHHBIE IIOKasbIBAalOT, 4YTO JeKpMMHMHalIM3allid He OKasajia
HeraTUBHOe BJIMAHME HA TeMIbl IOTpebGiIeHMA HapKOoTMKOB B llopryrammm, koropasd B
HacTosllee BpeMfA HMeeT CaMbIii HU3KMI YypOBeHb II0 MHOTMM KPUMHHOJOTHYECKUM
mokasaTenaM B EBpocorosze, 0COOGeHHO cpeiy CTpaH C IIOXOXHM YTOJOBHO-TIPABOBBIM
pexxumom» [13, 1].

B Poccum maMeHeHMe OTHOLIEHWA K HAKA3aHUIO TECHO CBA3AHO C COIMAIBHO-HCTOPHUYECKUM
koHTekcroM. Ecim B 19 Beke mpomcxommino cmardeHwe HakaszaHusA, To mocie 1917 ropa
IIPOM3OIILIO Pe3Koe Y)XKeCTOYeHHe HajlaraeMbIX CaHKIuil. IIMK «KecTOKOCTM» IIpuIIencs Ha
rozsl penpeccuii 1937 — 1953. CHmxeHne 06béMa U YPOBHSA IIPECTYIIHOCTH U COOTBETCTBEHHO
KOJINYEeCTBA 3aKJII0YEHHBIX IIPOMCXOAUT B Iepuonsl «oTrenenn» (1963-1965) u nepecrpoiiku
(1986-1988). Pe3koe cHMKeHMe YMCIIA JIUI, OTOBIBAIOIIMX HAaKa3aHME B TIOPhMaX, IIPOU3OIIIO
B Havare 1990-x ropoB, uro Gsuro cBs3aHo c¢ pacmazom CCCP, upgeomormueckumu u
COIIMAJIBHO-D9KOHOMMWYECKMMHU N3MEeHeHHUAMU, BaTPOHyBH.[I/IMI/I BCe C(l)epbl XHU3HeneATeJIbHOCTH
miogeit. OmHaKO, yxKe yepe3 5 JleT YMCIO 3aKII0YeHHBIX YBeJIMYMIOCh BABoe ¢ 573 Thic. B 1993
rogy, no 1100 teic. B 1998, 4TO OmATH >Xe B 3HAYMTENBHOI CTEIeHU OBLIO OOYCIOBIEHO
TpaHCHOPMAITIOHHBIMH IIpoIleccaMmu, COIIMATBHO-5KOHOMUYECKUMH pedopmamu,
IPUBEJUINMY K OOHHUIIAHUIO OOJIBIIel YaCTH HaceJeHHUsA CTPAHbI, U3MeHeHUeM HPaBCTBEHHO-
MJIe0JIOTUYECKOTO co3HaHuA yogeil. B 1996 r. B Poccum Obur BBeseH MopaTopuil Ha
IIpUMeHeHUe CMepTHOH KasHu. B 1996 rony B Poccuu 6sutu 53 Ka3HEHSBI IPeCTYIIHUKA, Cpein
KOTOPBIX cepuiiHbIi y6uiina Yukarmno. OfHaKo, Ha IPOTHKEHUH BceX 15-Tu JeT, B Te4eHUe
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KOTOPBIX He IPUBOJAUTCA B MCIIOJTHEHHE CMepTHAasd Kas3Hb, B OOIIeCTBe He YTHUXAIOT CIOPBHI,
3HAYMUTENbHAad YacTh POCCHUMCKOTO COLMyMa KPHUTHKyeT IPHHATHE MOpPaTOpUA M KejlaeT
BO30OHOBJIEHH S IIPUMEHEHM BBICIIEI MephI HaKa3aHUA.

B yromoBHOM Kozekce, BCTymuBlIIeM B cuiay B 1997 rozsy, OTUeT/IIMBO IIPOCMAaTpHUBAETCA
TeH/IEHIIUA K y)KeCTOUEHUIO HaKa3aHUsA 10 CPaBHEHUIO C IPeIbIAyIleil Bepcreil yroJIoBHOTO
komekca PCPCP 1960 roma. Tak, B HacrosuieM KOZeKCe CTaTbsi 57 IIpefycMaTpUBaeT
IIOKU3HEHHOe JHlIeHue cBoOoxbpl. B cratee 56 IyHKT 2 oOroBapuBaeTcs BO3MOXXHOCTH
naumeHus cBoboxsr fo 20 jer, B MyHKTe 3 OrOBOPEHO, YTO IO COBOKYIIHOCTH IIPECTyIUIEHHI
MaKCHMAaJIBHBIN CPOK JHIIEHHS CBOOOZBI He MOXeT ObITh Ooyee 25 JjieT, IO COBOKYITHOCTH
mpurosopoB 30 ser. CiaesyeT OTMETHUTB, UYTO B HACTOsIIee BpeMs IPUTOBOPHI, BBIHOCHMBIE
CYZBAMH, Yallle BCETO COAEPsKAT CAHKIWY IIpefieJIbHBbIE /I JaHHOTO BHU/A ITPECTYILIEHHH.

B memom B Poccuiickoit Pemepanyy TeHAEHINS Y)KECTOUYEHU HAKA3aHUS OYEBUAHA. TOJIBKO
3a 2012 rom paspaboTaHBl WM IpeIOXKEHBI [JII PAaCCMOTPEHUA 3aKOHOIIPOEKTSI,
IIpe/iTIoIaraoulyie yCuIeHe OTBeTCTBEHHOCTH 32 BOXK/IeHHe B HETPe3BOM BHJe; IIPOEKT 3aKOHA
00 y>KeCTOYeHHH HaKa3aHUA 33 CO3/laHMe M yJacTHe B PyKOBOACTBe GMHAHCOBOM ITUPaMUIOM.
B ¢espane 2012 roma I.A. MexnBeneBbiM 6bL1 mogmucaH 3akoH «O BHeCEHHMU HM3MEHEHUH B
YTONOBHBI KOJEKC U OT[e/bHble 3aKOHOJaTelabHble akThl PP B memax ycuieHus
OTBETCTBEHHOCTH 3a IIPECTYIIJIEHHS CeKCYaJIbHOTO XapaKTepa, COBepUIEHHble B OTHOLIEHUU
HecOoBepIIeHHOJIeTHUX». COIJIacHO [JaHHOMY HOPMAaTHUBHOMY aKTy IPeZyCMOTpPeH OCOOBIH
MOPANOK ITIPUMEHEHWs IPUHYAUTEJIBHBIX Mep MeAUIIMHCKOTO XapakTepa K JIHIAM,
COBEPIIMBIINM IIpeCcTyIUIeHU IIPOTHB IIOJIOBO# HEIIPUKOCHOBEHHOCTH
HecoBeplIeHHOJIeTHero. B wacTHOCTM, TakoW KOMILIEKC Mep MOXeT BKIIYaTh B ceOs
BO3MOXXHOCTh TIPUMEHEHUsS NPOPUIAKTUYECKUX MeIMKaMEHTO3HBIX CPeJCTB, B TOM YHCJIE
XUMHYeCKOH KacTpalluy, TaK)Ke BBOJUTCS 3aIIpeT Ha IPIMeHeHUe YCIOBHOTO OCYKIeHU U Ha
OTCPOYKY OTOBIBAaHMA HAaKa3aHWI B OTHOIIEHUHU JAHHOH Kareropuu jiuil. B okrabpe 2012 6511
upunsar QPenepanpusiii 3akon Poccutickoit Pepepanuu N 172-03 «O BHeceHnu n3MeHeHUS B
cratbio 73 YronosHoro Kozekca Poccuiickoit Pesmepannn», KOTOPBIH OTpaHUYMBAET CIydau
IIpYMeHeHUS YCIOBHOTO OCY>KIeHH A IIPU OIIACHOM PeLUAMNBe U B IPYTUX CIydadx.

C mavana 2013 roga I'enmpokyparypoit P® u MB/| moaroroBieHbI IIPOEKTHl HECKOIBKUX
3aKOHOB Y)KeCTOYAIOIIUX TOJIOBHYIO OTBETCTBEHHOCTh. 1aK, HAIpuMmep, IUIAHUPYETCA
Y’KeCTOUUTh HaKa3aHUA 32 HeJleTaJIbHbII UTOpHBIN OusHec. COTIacHO MOIIpaBKaM, Y TOJIOBHBII
KOZIeKC IIpeJijIaraeTcs AOIOJIHUTH CTAaThell, KOTOpas OyZeT IPO3UTh OPraHM3aTOPaM a3apTHBIX
WTP C KUCIIOJIB30BAHMEM HIPOBOTO 0OOpYAOBaHUsA BHE MUTOPHOM 30HBI, M3BJIEKAIOIIUE JOXOZ, B
KPYIIHOM pasMepe OTrpaHHYeHueM CBOOOJBI Ha CPOK ZO ABYX JIeT. 3a Te JKe IPeCTyIJIeHUS,
COBepILIEHHbIE OPTraHM30BaHHOW TpPYyNIIOH IPeAyCMOTPEHO HaKasaHWE B BHJE JIMIIEHUT
CBOGO/BI HA CPOK JIO IATH JIET.

B smBape 2013 roza B8 CMU mosBunacs undopmamus, uro B ['ocymapcrennoit Jyme PO
BecHoit 2013 roza mIaHMpyeTCAs pacCMOTpeHHe 3aKOHa, IIpe/IIOoJaraioulero CHIDKeHUA

88



BO3pacTa YTOJOBHOH OTBETCTBEHHOCTH /MO 14-TM JileT, a TI0 HEKOTOPHIM COCTaBaM
mpecTylleHuit - mo 12-tu (B Hacrosmee Bpema 16 u 14 ner coorBerctBeHHO). Ciemyet
OTMeTUTh, uTo B l'ocyzmapcTBenHo# /lyme ecTh Kak CTOPOHHMKHM, TaK M IPOTUBHUKU 3TOTO
3aKOHa. MHuIMaTOpsl M MHOTOYMC/IeHHBIe CTOPOHHMKU CHIDKEHUS BO3PACTHOM IUIAaHKHU
TOBOpAT, YTO 3a IIOCJeJHHE TOABl KPUMHHAJIbHAd CUTyallus B CTpaHe W3MeHMUJIACh,
ImpecTynHOCTh B Poccuu momosnozena.

Msnuenve o toMm, 4To B Poccum «ciemyer akTuBHee BHeJPATh HAaKa3aHUA, He CBA3AHHBIE C
JUIIeHWeM CBOOOJBI, YTOOBI 3a He3HAYMTeJIbHbIe IIPECTYIUIEHHUS d4ejloBeKa He OTIIPABIIATH
cpasy 3a pelleTKy» BBICKa3aHHOe, Hampumep, 4ieHoM komurera ['ocyzapcrBennoit Jymsr PO
II0 TPAOKIZAHCKOMY, YTOJIOBHOMY, apOUTPaXHOMY M IIPOLIECCYaTbHOMY 3aKOHOJATEIBCTBY
Padasmrem MappaHmuHOM He HAaXOZUT WIMPOKOH 0OLIecTBeHHOH moamepkku. JlefiTMOTHB
COBpeMEHHOH CHCTeMbl HakasaHus B Poccuu «yxecroueHue, a He Iubepanu3anysi»,
IIOATBEPXKAEHUEM 4Yero SABIAIOTCA YK€ IPUHATbIe U TOTOBAIIMECI K PACCMOTPEHHIO
HOPMAaTHUBHO-IIPaBOBBIE AKTBI.

ITpepcraBieHHbIe pe3ysIbTaThl MEXIYyHApOAHBIX MCCIENOBAHUN ITOATBEPXKAAIOT COMHEHUA
OTHOCHUTEJIBHO YIOJOBHO-TIPEBEHTUBHOTO JedcTBuA (KecTkux) caHkuuil. [laxe eciam
MIPeJIIONIOKUTh HaJW4Yue IPOM3BOLUMOTO MMM MHUHHMAJIBHOTO CAepkuBaiomero sddexra,
BCerJa HaWAyTcsa Ooiyee [eHCTBEHHBIE M, IIPeXZe BCero, Oojee IelleBble aTbTEPHATHBHI
YTOJIOBHOTO IIpecyiefoBaHUs. B To)xe BpeMs B 00liecTBe HEOJHOKPATHO 3BYdYaT IIPU3BIBBI K
IIpUMeHeHNIo 6ojiee CTPOTUX Mep HaKasaHUs IJIsI CHIDKEHUS YPOBHSA IIPECTYITHOCTH.

B xonue 2012 roga Beare Mepk - 6aBapcKuii MUHUCTD IOCTHIIUY - IIOAHSIA BOIIPOC O ,007ee
CYypOBOM HaKa3aHUU JJIf1 HEeCOBEpPIIEHHOJETHUX NPEeCTYIHUKOB . BHavyame BBICTyIIEHUA OHA
IIOBECTBYeT O Ciydae, mpousomenmeM B Mionxene. ManapunKy, Ha KOTOPOTO HAaIlalu ZBOE
IPYTHUX MOJIOABIX JIIOJieil Ha yJINIle, TIOIBITAICA IIOMOYb MY>XXYHMHA, KOTOPBIN caM ObLI U30UT U
cMeprenbHO paHeH. OCHOBHOM OOBMHSEMBIN OBUI OCYX/JEH 3a YOMICTBO M IIPUTOBOPEH K
BBICIIE} Mepe HaKa3zaHHUA [JId HecoBepmeHHOneTHHX - K 10 romam snumeHus cBOGOZBI.
MuHucTp 3a7aeT BOIIPOC: «CIIpaBe/IJIMBO JIH, IIPaBUIBHO JIU TO, YTO BAOBA JOJKHA CUUTATHCA C
TeM, YTO BCKOpPe BHOBb BCTPETHUT IIPECTYIIHMKA HA yjuie?». MUHUCTp BBICTYIIAeT IIPOTHB
STOTO, U CYUTAET «IIPAaBHJIBHBIM M BaXXHBIM IIATOM», YTOOBI HECOBEPLUIEHHOJIETHHE «B CIIydasix
COBepIIEHHA XXECTOKHX IIPEeCTYIUIEHWi, YyOWIICTB, IIPUTOBapUBAINCh K 15 rozam nuireHus
cBOOOzBI». Bosee TOro, oHa TpebyeT y)KeCTOYMTh HAKa3aHHe [JII HeCOBepIIeHHOJIEeTHHUX
IIPECTYIIHUKOB «Z0 IIOXXU3HEHHOTO JIMUIEHWs CBOOOJBI KaK BBICUIEH Mephl HAKasaHUA ...»,
€CJIM OHM COBEPILIMJIM IIPECTyIIEHHEe CO CMEPTeIbHBIM MCXOOM WU UX JEHCTBUS NPUBEIU B
IIOCJIeAYIOMEM K CMepPTH >KepTBhL. «bojee cypoBoe HakasaHHe i HeCOBEPUIEHHOJETHHUX
IIPeCTYITHUKOB», 110 MHeHUIO beate Mepk «ObLI0 GBI He TOJIBKO BOCIIMTATEIbHOI MepOii, HO U
KCKyIlJIeHHeM BMHBI M PasyMHOM IUTaTodl 3a cojesHHoe». HakasaHue [JO/DKHO CTaTh
CIIpaBe/IIMBBIM Bo3Me3aueM. /Iig aToro 3aKoHOJaTe b JOJDKeH YXKeCTOUUTh HaKa3aHue «MHavue
KEpPTBBI X UX CEMBH OCTAIOTCS IIOJ, YJAPOM».
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B mpenssr6oproii arutanuu P. Koxa 8 2008 roxy B I'eccene y»xe 3By4ayiu IPU3BIBEL K PE3KOMY
y’KeCTOYeHHUIO HaKa3aHUs JJI1 MOJIOABIX JTiofiei. Ero mpeaBpIiOOpHas mporpaMma C 3ar0JIOBKOM
")Kusup B 0Ge30macHOCTH', COCTaBJIeHHas Ha OCHOBE OHJIAHH-OIIPOCA, IIPOBELEHHOTO
02.01.2008, mpencraBisma co0Oil IJIAaH M3 LIECTH ITYHKTOB IIO YXXECTOYEHHIO IIPAaBOCYIUA B
OTHOLIEHMU  HecoBeplleHHoyeTHuX.  [lmam  mpexycmaTpuBaxr B TOM — YHCIIe
«IIpeyTpeAUTeIbHbII apecT» [AJ1 HeCOBEPLUIEHHOJIETHUX IIPaBOHAPYIIUTENEH, IpUMEeHEeHNe
HOPM «B3POCJIOTO» IIpaBa HauMHAaA C 18 jieT, 1 yBeJHM4YeHHe MaKCHMaJIbHOTO CPOKA HAKa3aHUA
s mogpoctkoB ¢ 10 mo 15 mer. «/lomxeH GBITH IOJIOKEH KOHEI JIOXKHON TaKTUYHOCTH H
IIPUYKPAIIMBAaHUIO JeHCTBUTEIBHOCTU», - ckazan Kox. Ilpm sTom oH Taxke cchuraics Ha
clly4ail HalafleHUs TOAPOCTKaMM Ha IOXHUJIOTO MYyX4unHy. Yepes HecKOIbKO mJHeH
XpHCTHAHCKO-ZeMOKpPAaTH4eCKUil coio3 [epmaHmu mnpuHAn pemenue o «BucbameHckoit
IeKJIapalliy»,  INPU3BIBAIOMIE K  YBEJIMYEHUIO MAKCHUMaJbHOTO  HAKa3aHUA I
HeCOBepIIeHHOJIEeTHUX 10 15 seT, ciemys, Takum obpasoM, npussiBam Koxa

Mexny Ttem, B CIIA, cymecTByeT OrpoMHOe KOJIHMYECTBO JIUTEPATYPHI, JOKasbIBaloOlIekt
OTCYTCTBHE NPODUIAKTHIECKOTO d3hdeKTa y KapaTeIbHbIX Mep U caHKuuii [27]. Xodep u Xam
IO YePKUBAIHM HECKOJBKO IEeCATHIeTHUH Ha3aZ, YTO IOJUTHYECKHe TpeOOBaHUA YXKECTOUUTh
YTOJIOBHYIO OTBETCTBEHHOCTh B OCHOBHOM IIPOJMKTOBAHBI «YUCTOM MIe0N0THeii» U ABIAIOTCA
«COKpBITHEM peasbHOCTH» [15, 269].

CoBpemeHHasA yroJOBHAsA IIOJUTHKA, B KOTOPOH IO-IIpeXXHEMY OCHOBHOH aKIIeHT CTaBUTCHA Ha
mrpadsl M 33ZepXKaHUA, IIPU HEBBICOKOH 3(P¢GEeKTHBHOCTH B O0JACTU TIpenyIpeXXIeHUsI
IIpecTyIUIeHUH 00XOLUTCA HaJIOTOIUIATeNbIINKAM UCKIIOYUTEIbHO JOPOT0, KaK IIOKa3bIBaeT, B
vyactHOCTH ombIT CIIIA, B KOTOpOM IPOBOAMIIOCH OLlEHMBAHME «3aTPaT M pe3yIbTaToB» (Aos,
2003). I'ackon u QornecoHT rOBOPSAT, YTO aMepHUKAHCKME IITAaTHl M TOPOJA CETOAHS TPATAT
ropaszo OoJbllle JeHer Ha IIOJTHIIUIO, COTPYAHUKOB IIPABOOXPAHUTENBHBIX OPraHOB U
6e30I1acHOCTb, YeM 3TO OBITIO HECKOJIBKO AecaTwietuil Hasax [12, 1]. [Ipu pacuere croumocTy,
KaK IIPaBHJIO, HEe YYUTHIBAETCS COIYTCTBYIOWIMII yIIepO, KOTOPBIH HAHOCHUTCA OJrDKaiiemy
COLMAJIBHOMY OKPY>KeHHUIO IIPeCTyIHMKOB, IIpeXJe BCero HX CeMbAM. boIpIIMHCTBO
3aKJIIOYEHHBIX COCTABJIAIOT MY>XYMHSBI B BozpacTe oT 20 mo 60 srer, nMmerourue XeHy U JeTei
[35]. Iloce apecta My»Xa MJIM OTLIAa CEMBM YacCTO HCIIBITHIBAIOT (PMHAHCOBBIE TPYAHOCTH, a
TAaK)Ke IIOJBEPralOTCA CTUTMATU3AI[MM, IIOCJIEJICTBUS KOTOPOH OCOGEHHO HEeTraTUBHO
ckasbIBaloTca Ha gerax npectymHukoB [30], [19], [20]. Ilpu Gosee AIMTENBHBIX CpPOKax
TIOPEMHOTO 3aKJIOYeHHMS CEeMbH MHCIIBITBIBAIOT 3HAYMTEIbHYIO CTPECCOBYIO HAarpyskKy H
HaIpsDKeHHe, HAaHOCAIIYMe OUIYTUMBIA yzaap oTHoumreHuAM. COXpaHeHMS CeMeHHBIX CBA3ed —
BOXHBIA COLJMAJIBHBIM BOIIPOC, TaK KaK HaJlu4due CeMBH, XOPOIIMe BHYTpHCEeMeNHBIe
OTHOLIEHUSA ABJAIOTCI 3HAYUTEIBHBIM (AKTOPOM /MJIA YCIENIHOH aJalTaluy ObBIBIIMX
3akmoyeHHbIX. Kak nogyepkuBaer BpamaH: «9TOT BOIIpOC ...HEe ABIAETCS IIPOCTO IIPOOIEMOIt
HaKa3aHUA M CAEepXUBAaHMUA IIPEeCTYIIHMKOB, HO KacaeTci YKpeIUIeHHA CeMeWHBIX V3,
CIIOCOOCTBYeT YJIyYUIEHUIO XXU3HU B OOLIVHE, U B KOHEYHOM HTOTe OIpefiesiieT XapaKTep
Hamero obuiecTsa B mexom» |8, 224].
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VTak, pe3ynbTaTsl KPHUMHWHOJIOTMYECKUX HCCIELOBAHUN eAWHOAYIIHO IIOKA3bIBAIOT, YTO
CypOBOe YrOJIOBHOe HaKazaHUe eCIHM M OKasblBaeT, TO He3HAuYWTeIbHOe BIUIHNE HAa YPOBEHb
IIPEeCTYIIHOCTH, ¥ IIPOU3BOLUT HeGOIBIIOH ITpeBeHTUBHBIN 2 deKT. B Toxe Bpems HakasaHUe B
BHUJIe JINIIEHUsA CBOOOIBI NMeeT 3HAUHTeIbHbIe OTPUILIATeIbHbIe MOCIeACTBUA. VX HamoxXeHMe
TpebyeT OKa3aHUe [JOIOJTHUTETIbHBIX MHTEHCHUBHBIX PeaOMINTALMOHHBIX MEPOIPUATUN IJIA
TOTO, YTOOBI MOTHUBUPOBATSH JIIOJEeil K U3MeHEeHHIO IoBefieHus. IIpocTas «oTcuaka» HaKasaHUA
BBI3BIBAET, KaK IIPAaBWJIO, JIMIIb 3aKpellyleHWe KPUMUHAIBHOTO IIOBEJEHUs, IIPUBBIYEK U
YCTaHOBOK, YeMy CIIOCOOCTBYeT MOIIHOe BO3ZEHCTBHe TIOPEeMHOH CyOKyasTypsl [31].
CoBpeMeHHass YrOJIOBHO-IIOJIUTHYECKAs TEHJEHIWA, HalpaBleHHas Ha Y)XXeCTOYeHHe
HAKa3aHMA, yBeJIHMYeHHe CPOKOB TIOPEMHOTO 3aKJIOYeHHSA M YUCIa apecTaHTOB BeJeT B
OIIMOOYHOM HAIIpaBIeHHH. 3aKIIOUeHHBIe IO/DKHBI OBLIM MOTHBHPOBAaHBI BO3MOXHOCTBIO
DOCPOYHOTO OCBOOOXKIEHUSA IIPH COOTBETCTBYIONIEM COTPYyJHHMYECTBE M H3MEHEHUHU
moBemeHusa. Ilepexom OCYyXXZEHHBIX K JIMIIEHHIO CBOOOABI OT «3aKJIIOYEHHSA» K
«OCBOOOX/IEHUIO»  NOJ/DKEH  IPOMCXOZUTH IPH  COOTBETCTBYIOIEM  BHMMAHUU U
COTPYJHUYECTBe 3aMHTEPECOBAHHBIX JIMI, €My JOJDKHA COIyTCTBOBAaTh COBOKYITHOCTB
IIOCJIeSYIOIUX MEPOIPUATHM, TAKMX KaK MHTeTpalus Ha PHIHOK TPyZa, MOMCK paboTsr [25].
JlonomHuTenpHAA Harpy3Ka, KOTOPYIO B TAKOM CIydae OyZyT MCIIBITBIBATh CIIY>KOBI IpoGalyy,
MOXKeT OBITh YACTUYHO CHIDKEHA ITyTeM aKTUBHOTO IIPUBJIEYEHHUA TPyZa HOOpoBoibleB [23].
WupiMu  cioBamMu, ecau  OOWeCTBO B Cepbe3  3afyMbiBaercsi 00  yiIydlleHHe
KPUMHUHOJIOTHYECKOH CHTyaluu ¥ NpoQHIaKTHKe IPecTyHOCTH, TO 0Oe3 Mep,
06ecreynBalOIUX PeabUIUTALNIO IPECTYITHUKOB OOOHTUCH HEIb3A.
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THE ROLE OF CIVIL SOCIETY AND STANDARDS OF THE FATF4 IN FIGHTING
POLITICAL CORRUPTION IN UKRAINE

Abstract

Corruption in Ukraine is currently a serious and as of yet unresolved problem. The article
is devoted researches of role of civil society in combating political corruption in Ukraine.
The author analyzed the mechanism which is known as Recommendations of FATF,
an intergovernmental body establishing global anti-money laundering standards.
Corruption prevention by civil society has priority over other methods of controlling
this phenomenon, specifically, over the repressive ones. Permanent public awareness is
a key element. Informed public organizations can be the most effective driving forces of
any anti-corruption company.
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With every passing year the situation in this area becomes worse despite numerous
declarations about the threat posed by this phenomenon.

In the world corruption rating Ukraine has been downgraded from the 134th place in
2010 to the 144th place in 2012, according to the Transparency International annual
Corruption Perceptions Index [10]. Results of the investment climate of Ukraine
research show that in 2011 businesses spent on corruption composed about 10 percent of
their profit [5].

A special feature of corruption of the “Ukrainian model” is that this is a corruption of a
crisis type. It is generated by the crisis of the modern Ukrainian society (not just by
imperfect criminal justice); it may aggravate a crisis of society having a capacity to
destroy any political, economic, legal and moral reforms. It is a threat for national
security of Ukraine [3].

The most dangerous form of corruption is political corruption. It defined as an abuse of
office by subjects endowed with political authority (political figures and statesmen, high-
ranking public employees/public officials/civil servants), directed towards political goals
achievement (to hold and consolidate power, to extend authorities) and/or with the

41 The Financial Action Task Force (FATF) is an inter-governmental body established in 1989 by the Ministers
of its Member jurisdictions.
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purpose of enrichment [4].

Political corruption is present in all spheres of political life in Ukraine, first of all, in
the election process and activity of political parties, at all levels of state governance and
in all bodies of state power, local self-government bodies, courts and law-enforcement
bodies without exception [6].

Under M. Melnyk, political corruption is a determining factor of corrupt process in the
state in general, since it is inherent in the subjects which form the factor fundamental
for the whole state activity — the political will, hence the degree of these subjects’
corruption involvement determines the essence and content of public policy in all
spheres of social life including the sphere of counteraction to corruption [6].

We may conclude that corrupted powerful people firmly cemented by corruption
networks in all branches of power and in law enforcement agencies, consider
themselves to be “untouched”.

The latest parliamentary elections in Ukraine (on October 28, 2012) showed that, in
fact, they were neither free nor democratic because we have seen the mass subornation
of voters that is a manifest example of political corruption since it involves influence on
citizens’ will, encouraging its exercise in a way conducive to keeping power by a certain
political parties or its candidate.

We have observed widespread use of the administrative resource that may be defined as
an “influence of officials using their powers on political developments in Ukraine, in
particular the course, results and other elements of the election process with the purpose
of staying in power” [7]. While free expression of will and objective determination of
presidential and parliamentary elections results create system political and legal
prerequisites for decrease in political corruption rate.

It can be stated that the top officials of Ukraine do not have enough political will to fight
corruption now. All above mentioned circumstances necessitating more action of civil
society that can force powers that be play by the rules.

Providing the citizens with access to information is one of the components of a
successful strategy directed against corruption. International legal acts, in particular,
the Convention against Corruption of the UN (2003, article 13) encourages countries
to promote active participation of individuals and groups outside the public sector,
such as «civil society, non-governmental organizations and community-based
organizations in the prevention of and the fight against corruption and to raise
public awareness regarding the existence, causes and gravity of and the threat posed by
corruption.
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This participation should be strengthened by such measures as enhancing the
transparency of and promoting the contribution of the public to decision-making
processes; ensuring that the public has effective access to information; under-taking
public information activities that contribute to non-tolerance of corruption; respecting,
promoting and protecting the freedom to seek, receive, publish and disseminate
information concerning corruption [11].

For this reason special attention should be paid to the targeted information companies
aimed at informing people about threats of corruption and citing certain examples of
how a crime with no evident consequences reduces incomes of citizens. It is necessary
to constantly inculcate ideas in the Ukrainians that due to people making an honest living
there is an unfair redistribution of money on behalf of a small layer of oligarchic groups
and corrupted officials of different branches of power. The latter would not prosper
without the aid of ordinary people and their displays of active corruption.

It is worth mentioning that motivation of crime and favorable factors for their
commission is directly dependent. The presence of such possibilities (in-adequate
legislation which regulates different aspects of economic life; high tolerance of citizens
to some crimes, for example, bribery; possibility to use large amount of cash, obtained
by a criminal way, in subsequent legal and illegal activity; absence of clear standards of
conduct officials, judges, deputies of all levels; a lack of control mechanisms in relation
to verification of profits and charges of official persons) considerably facilitate the
commission of the corruption offenses. Minimal risk of bearing criminal responsibility
creates the habit of such activity.

In this regard, we consider it is appropriate to pay attention to such method of
informing the public about the most hazardous crime as independent journalistic
investigations. There is a list of Internet editions where the journalists conduct
objective high-quality investigations facts of corruption, in particular, the political ones
in Ukraine. First of all, these are the “Ukrainian Pravda” (the Ukrainian Truth*?),
the “Our money™3, the “Maidan” (Square)*, as well as some individual journalists.

For example, journalists-experts in the sphere of public procurement from the web
platform “Our Money” daily monitor the web-portal the “Bulletin of Public
Procurement”, which is an official edition of the state and where, according to the law,
the information is published about all state tenders (which constitute one of the major
sources of corruption in Ukraine). As a result of monitoring, hundreds of publications
on political corruption in tenders went out on the pages of the Ukrainian newspapers,

42 See < pravda.com.ua/>
43 See < nashigroshi.org/about/>
44 See <maidan.org.ua/>
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Internet editions and on some of the Ukrainian TV channels (those which are
considered as opposition). In accordance with the materials of the project “Our Money” a
few most kick-up journalistic investigations got international resonance. In particular,
after the series of publications and plots about the opaque purchase by a state enter-
prise “Chornomornaftogas” (Blacksee Petroleumgas) of the oil boring setting at the price
above the market at 150 million dollars and through the network of off-shore firms, the
prosecutor office of Great Britain has initiated the criminal case [2].

Another demonstrative example is the work of the Ukrainian non-profit civic
organization — the Anticorruption Action Centre (AntAC)* which unites experts from
legal, media and civic-political sectors having a purpose to re-duce political corruption
in Ukraine. This organization cooperates closely with the “Our Money” in matters of
monitoring governmental procurement contracts. Materials of investigations of the site
“Our Money” have already formed the basis of more than two hundred Members of
Parliament addresses to law enforcement bodies of Ukraine, initiated and developed by
this organization. Having been established just a year ago, this organization has prevented
embezzlement of nearly a billion UAH (approximately 124 million U.S. dollars) as a
consequence of holding such tenders.

ANTaC believes that the most efficient method of fighting corruption in Ukraine would
be identification of the state officials involved in the corruptactivities in Ukraine,
documenting their alleged crimes, following their assets abroad and applying the FATF
standards and other international instruments, which should help with filling the gap
of the Ukrainian national law with regard to the PEPs (Political Exposed Persons) and
their overseas assets and economic activities. The state procurement tenders represent
the best documented cases, and, therefore, this organization has chosen to monitor
them, follow the laundered money abroad and make endeavours to recover them to
Ukraine. For these purposes the ANTaC will plan to conduct an informational campaign
with distribution of the database on the Ukrainian PEPs having assets overseas in the
foreign media. Much data for such fruitful cooperation can be obtained from the
investigative journalism.

Various countries to a lesser or greater extent have got past the stage of development
which Ukraine is proceeding with now. All of them dealt with such phenomena as
organized crime and with its integral attribute — corruption, first of all with a political
one. The analytical results in Buscaglia and Jan Van Dijk (2003) drew on the example
of more than five dozen countries worldwide attest to the deep ties between the
growth of organized crime and the growth of public sector corruption. Since they
“feed” each other, it explains why there are common countermeasures [1].

It is clear that a lot of transnational aspects of corruption as well as organized crime

*° See < antac.org.ua/pro-nas/>

97



require measures developed and implemented by the global community. Any transaction
involving laundering of black money outside of Ukraine cannot occur without
support from foreign financial institutions. The cores of numerous international legal
instruments, as well as practical actions of the criminal justice system, financial
institutions, civil society in many European countries, as well as the United States, are
increased risks for corrupt leaders of being caught and punished, and depriving them of
opportunities to use the criminal incomes. Proceeds deriving from abuse of political
power and public office in Ukraine are being carefully cleaned up through the system of
network of fictitious companies, nominal directors and offshore cor-porations, so political
corruption and money laundering are also intrinsically linked.

We have been witnesses to more and more schemes of budget money laundering
from Ukraine just to the West. By some estimates during the years under the present
government (2010 - 2012) more than 70 billion of dollars have been transferred from
Ukraine to offshore, most of all to Cyprus [6].

It should be emphasized that banks and other Western financial institutions are
contributing to the flourishing of political corruption in Ukraine. There is, however,
international legal mechanism aimed at cleaning the global financial sector of providing
services for corrupt public officials. This mechanism is known as Recommendations of

FATF, an intergovernmental body establishing global anti-money laundering standards
[12].

FATF is called upon to make an “Achilles’ heel” of criminal dealers — crime income —
more vulnerable. Key instruments of FATF are set forth in the Forty Recommendations
of that organization.

The financial institutions, volunteering their services to unfair clients offer an
opportunity to conceal crime income by legalizing it, are placed by the FATF at the
cutting edge of the Global Programme against Money Laundering.

“Financial institutions should undertake customer due diligence measures including
identifying and verifying the identity of their customers” as per the tenth FATF
Recommendation [13], [10].

As to the clients and financial transactions with a higher risk, the FATF separately
requires stricter rules of due diligence from financial institutions. Financial institutions
should conduct additional due diligence with regard to PEPs, defined by the FATF as
“individuals who are or have been entrusted with prominent public functions in a foreign
country...” [13], [10]. The FATF has recently changed this provision (February 12, 2012),
including to the PEPs national politicians. Domestic PEPs are individuals who are or
have been entrusted domestically with prominent public functions, for example Heads of
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State or of government, senior politicians, senior government, judicial or military
officials, senior executives of state owned corporations, important political party officials

[13], [10].

Financial institutions are obliged to create such management system of risks that
should allow determining which clients of bank attribute to PEP. They are required to
take measures for determination of the enriching sources of the clients - PEP and
sources of their financing; to getapproval of top management to set business
relationships with such clients and to conduct the permanent monitoring of business
relationships with them [8, 6].

Standards of the FATF are legally incorporated in the European Union Law, namely
in the EU Directives on counteraction to money laundering, which create a single
legal field for implementation of the FATF recommendations by the community
countries. In particular, the Directive 2005/60/EC [15] of the European Parliament and of
the Council on the prevention of the use of the financial system for the purpose of money
laundering and terrorist financ-ing significantly tightens the requirements for financial
institutions to identify the client: the law obliges beneficiaries to identify and thoroughly
check their identity (similar to the tenth FATF recommendations).

Persons who hold or held important public positions in countries with high levels of
corruption, the Directive refers to the categories of customers that carry higher risk of
money laundering. Business relationships with such persons create serious reputational
and legal risks for financial institutions of the EU [15].

At present in a number of leading countries in the world we may observe a tendency to
wider application of legal provisions of crime assets confiscation. It is mainly associated
with the fundamental position in the sphere of counterac-tion to organized crime and
corruption according to which primary attention is focused on the destruction of criminals’
economic basis.

To sum up, it should be noted that further expansion of political corruption in Ukraine,
without taking effective measures for its curbing, can have ruinous effects on
democratic fundamentals of political system of the country as well as on its social and
political stability and development.

Corruption prevention by civil society should take priority over other methods of
controlling this phenomenon, specifically, over the repressive ones. Permanent public
awareness is a key element. Informed public organizations can be the most effective

driving forces of any anti-corruption company.

The real fight against corruption in Ukraine is impossible without measures to
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minimize the manifestations of this shameful phenomenon, especially in the higher
echelons of power. The corrupted political and public figures are uninterested in its
exposure, since the main levers of influence may become international standards that
aim at blocking capabilities laundering the proceeds of crime and their confiscation.

So the core of numerous international legal norms as well as practical actions of

criminal justice agencies, financial institutions, and civil society of many developed

countries in the world is to put corrupted powerful people at increased risks of being
caught and punished as well as to deprive them of the opportunities to use crime

incomes.

10.

11.

12.
13.
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STRUCTURAL VIOLENCE AND SOME OTHER FORMS AND
MANIFESTATIONS OF VIOLENCE

Abstract

There are different perceptions of the phenomenon of violence. In general, violence is
perceived to be an action which causes harm to the others. The legal definition of violence is
causing physical, psychological or material (property) harm to the others.

Author conceder this phenomenon from different angles, especially briefly, as the term is
used by the Norwegian sociologist, mathematician, and political analyst and one of the
founders of the doctrine of peace and conflict Johan Galtung.

In his paper the author considers some methods and programs as a response to racial crimes
and racial violence in the EU.

Within the EU there are a variety of examples of methods and programs aimed at preventing
crime and racial violence motivated by racial hatred.

Programs to reduce and prevent racial violence can be divided into several categories:

Programs to study the dynamics of attitudes and behaviors:
o risk (specific young people from disadvantaged environments) ;
e pupils and students;
e the general population;
e profession (police).
Preventive social work associated with the influence of the aggressive youth;
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Preventive work with communities to resolve the issues of racial discrimination and racial
violence;
Supporting victims of racial violence and compensation schemes;
Increasing the role of the political, professional and social participation for risk groups:
e in the integration of national minorities in the police and judiciary;
e assist in the integration of risk groups in socialization and participation in public life
and political activity;
Promoting the integration of national minorities - immigrants;
e by reducing pressure on legal immigrants and asylum seekers;
Support most loyal right-wing activists in the output of extremist organizations.

Impact on offenders with the aim of preventing violence behaviors:
e anti-aggression therapy training;
e Specialized police investigation focuses on racial or extremist violence;
e Increase penalties for racist crimes.

Violence has various forms and types — structural, individual, political, etc. The author
discussed the main characteristics of the mentioned forms of violence, as well as the factors
which lead to the formation and expression of violent behavior both on personal and group
levels.

The author also pays attention to the methods and programs aimed to prevent violence.
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Imuxo Luxnaypw Jlammux
HHCTHTYT HHOCTPaHHOTO H MEXYHAPOAHOIO YTOJI0BHOIO 1ipaBa Mmenn Makca [l1amka,
Ppaiibypr, I epmarug

CTPYKTYPHOE HACUJIVUE 1 HEKOTOPLIE IPYTUE
®OPMBbI U ITPOABJIEHWA HACUJINA

BBegenue

Tpa,I[I/ILU/IOHHoe orpeneseHrne HaCHJINA BKJIIOYd€T B cebe KaK AeCTPYKTHBHBIE ,I[eﬁCTBHH
JIIOZleH, OTZeNbHBIX IIEPCOH, TaK U AeHCTBHUA IO 3allMTe 3aKOHHBIX MHTEPECOB roCyAapCTBa U
obmecTBa (TOCyZapCTBeHHAs MOHONOJWS HAa HAcWiMe, HaKazaHHe IIOTHOMOYHH -
Gewaltmonopol des Staates, ius puniendi). HacunbcTBeHHbIE neHiCTBUA B IIPAMOM CMBICTIE
CJIOBa O3HAYAIOT «HAacuiaue» B ¢opMe KaKk (GU3NYECKOTO TaK M IICUXUYECKOro, B Ooiee
IIHPOKOM, HAyYHOM ITOHUMAaHUU «HACHUINE», BKIIOYAET B Ce0sI U «CTPYKTYPHOE HaCHIINe».

MoXHO CO3[aTh CHTyal[MI0 HACHJIMA, MOXHO ee BOCCO3JaTh B OOIecTBe, B YaCTHOCTH,
CHCTEMHBIM IIPOBOKALIMOHHBIM IOBefeHHeM. IlomoOHas CUTyauus paHO HIM IIO3LHO
npuHUMaeT GopMy KOH(IUKTOB.*

Hawubosee pacmpocTpaHEHHBIM SBISETCS IIOHMMaHMe HAaCHINSA KaK IIOBeJEeHUs, HAHOCSIIIETO
Bpezn apyrum (20,360). IOpunuyecku Gosee TOYHOE OIlpesiesieHUe HACHINS DTO IPUYMHEHUE
b13UIecKoro, IMCUXUYECKOTO MIM MAaTepUAJIbHOTO (MMYIECTBEHHOTO) Bpesia. B yskom ke
CMBICJIE CJIOBA HacWUIue - IpUYMHeHue GU3NYECKOTO Bpesa, HapylleHue (GU3NIECKOi
HENPUKOCHOBEeHHOCTH. Ilom HacuiveM Takke IIOHMMAeTCs BpaxjeOHOe OTHOIIeHWEe K
OOGBEKTY IIOCATATEIBCTB, OCYIIECTBIEHHOE B JeMCTBUN UM 0e3leiiCTBUY, HAlPaBJIeHHBIX Ha
ero paspyuieHue (IIOBpeXJeHre UIN YHUYTOXKEHUE).

ABTOp cCTaThM KpaTKO pacCMaTpuBaeT OSTOT (peHOMEH B PasHBIX paKypcax, B IIEPBYIO
oyepenb pacCKphIBasg, KaK  OTOT TEPMHH HCIIONB3yeTCs HOPBEXCKUM COI[MOJIOTOM,
MaTeMaTUKOM U IOJUTHYECKUM aHATHUTUKOM,- OLHUM M3 OCHOBaTejlell y4eHWs O MHUpe U
KoubaukTax Moxamom I'amprynrom [10].

lambTyHr OTMeYaeT, YTO CYLIECTBYeT KaK HACUJIHE CO CTOPOHBI OTZAEIBHBIX JIHI|, TaK U
TPYIIIBI JIUI, KOTOPOE TaKXe MOXeT IIPOSABIfeTcs B (hopMe CTPYKTypHOTO HaCHJINA, HACUIIUE,
KOTOpOe MOXKET Ha IIE€PBBIH B3IVIAJ He MMeeT MHAMBUIYaTBHOTO XapaKTepa, HO COCTAaBILAET
CyThb BCEH CTPYKTyphlL. l'albTyHI OIpeZesfeT CTPYKTypHOe HacHIMe, KaK 00eCleHUBaHUE
OCHOBHBIX IIOTPEOHOCTEH 4YesoBeKa, ero >XU3HW. JTO B CBOIO O4Yepenb, CHIDKAET peaybHbII
ypOBeHb y,I[OBJIETBopeHI/IH HOTPE6HOCTI/I %} ypOBeHB JKU3HH, KOTOPBIX IIOTEHIIMAJIBHO
BO3MOKHO ObLIO OBI M306exxaTh. CTPyKTypHOE HAacHIVe BKIIOYaeT B ce0s He TOIBKO Bce (popMbI

46 Koudnuxronorus (ot sar. konflikt — cronkHoBeHus, rpey. logos — yueHue, HayKa) — HayKa IIPO CTOJKHOBEHUS,
Ipo6aeMHOe GyHKIIMOHUPOBAHUA JIHIA, Y€JI0BEIeCKOTO OOLIeXKUTHS, IIPUPOBI, B3AUMOAEICTBIY YeI0BeKa U IIPUPOLEL.
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JUCKDUMHHALM¥, HO U HepaBHOMEPHOe pacIpefieleHHe JOXOJO0B, BO3LEeHCTByeT Ha
IPOZOJDKUTENBPHOCTh XU3HM U BO3MOXHOCTB IIOJIyYHWTh OOpasOBaHME, a TaKXKe pa3phlB B
yPOBHe 6J1aTOCOCTOSHUSA B ITUPOKOM CMBICIIE.

CTpyKTypHOe HacHIHMe OTJIHYaeTCS OT IPAMOIO HEIOCPeICTBEHHOTO (U3MYEeCKOro WU
IICUXWYeCKOTO HAaCWINA TeM, 4TO JeHCTByeT KOCBEHHO, depe3 OOIllecCTBEHHble MHCTUTYTHL
OHo, Kak IpaBWJIO, He Cpasy U He BCerJa OCO3HAeTCA WHIWBUAAMU M COLMAJIbHBIMH
IpyIIIaMU, IOJABEPraloUMMUCA er0 BIMAHUIO. B OTIM4YMe OT NpPAMOrO HACUIUA, KOTOpOe
HeIIOCPeJICTBeHHO, XOTA H3MEeHYMBO U JUHAMUYHO, CTPYKTYpHOe HACHJIMe CTaTHYHO U
crabmwibHO. B Takux oOuiecTBax, OHO YacTO NMpUHUMaeT GOpPMY alaTHH, XapaKTepe3yeTcs
IIOBBILIEHUEM CYHIUA U GPyCTpALHedt.

OueBUAHO He CyLIECTByeT €JUHOI IPUYMHBI HACWIMUS KaK COLMaabHOrO peHOMeHa. XOTS
VMeeTCs MHOXECTBO GbakTOpOB, BO3ZEHCTBYIONMX Ha COCTOSHWE U JAUHAMUKY
MHOTOOOPasHBIX IIPOSBIEHUN HACHIUA — TOCYJAapPCTBEHHOTO, IIOJMIEHCKOTO, BOEHHOTO,
CeMeHOro, IeJaroruyecKoro, KPUMUHAIBPHOTO U Ip. OJTO (aKTOpPl IKOHOMHUYECKUE,
memorpadpuyeckre (ION, BO3pPACT, OSTHUYECKAs IIPUHAJIEKHOCTh, MUTpPALUL U Ip.),
KyJIbTypoJOrudeckre (MPUHAANEKHOCTS K TOH WIM WHOM KyJIbType, CYOKYJIBType,
PEeTUTHO3HOM KOHeCccuun) u T.1.

l'agpTyHT OTMeYaeT, 4YTO CTPYKTypHOe HACHUJIHE B COBPEMEHHOM OOILIeCTBe SIBJIAETCA CTOJIbXE
PpacIIpoCcTpaHeHHBIM U 3HAYUMBIM, YeM TPaJHUIIMOHHOe hU3NIecKoe WIN JUIHbIe HaCUIHe.

JImgHOe M CTPYKTYpHOe HacHIHe

HPI/I IIpAMOM HaACHJINH JKE€PTBd HACHUJINA HEIIOCPEACTBEHHO OH_[YH.LHET IIpu49IMnHAEMbIE en Bpen
DeNCTBUAMHU MIH Oe3meiiCTBUeM, IIpU CTPYKTYPHOM HACWINU, HACHJIMe He BCerZa ABHO
BBIPQ)KEHHO.

CTpykTypHOe Hacuire 0o06afaeT PAAOM crelupuyecKuX IPU3HAKOB:

1) cTpykTypHOe Hacuiaue ABIAETCI €CTECTBEHHBIM (EHOMEHOM, TaK KaK, MexAy
COLIMaJIbHBIMM TPYIIIAMM BCerjia CyLIeCTBYIOT OIpeZie/leHHble Pa3Indusa MHTEPECOB, IIpexze
BCEr0 B IO3UIMAX BJIACTH, KOTOpPBIE OTPAXKAIOTCA B CTPYKType COLMaJIbHOIO U
SKOHOMUYECKOTO B3aUMOZeHCTBHUS;

2) moj, CTPYKTypHBIM HAaCHJIMeM IIOHMMAeTCS COIIaJbHAs HeCIPaBeIJIMBOCTh B CMBICIE
HepaBHOT'O pacIIpeJie/IeHHs IIPaB, CBOOO 1 00A3aHHOCTEl, HEepPaBHBIX PECyPCOB U KU3HEHHBIX
IIaHCOB;

3) B KaTeropuIio CTPYKTYPHOTO HACHJIMA ITONAZAIOT TOJIBKO Te ABJIEHUS, KOTOPBIX MOXXHO OBLIO
6561 1306eKaTh, €CIIU aJTbTePHATHBHBIE COIIMAJIbHBIE WM BJIACTHBIE CTPYKTYPHI IIPOSBHJIM ObI
COOTBETCTBYIOIIVIE YCHUJINS;

4) CTpyKTypHOe Hacuiue, KaK IIPaBUJIO, SABJISIETCA CIEACTBUEM HEJNAIBHOBUIHBIX U He J0
KOHIIa Pa3yMHBIX IIOJIMTUYECKUX PeLIeHUI;
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5) B o6meM, CTPyKTypHOe HaCHJIME ABJIAETCSA CIeACTBHEM AUCOaNIaHCca, KOTOPHIH IPOSIBIAETCA
MeXY Pa3sJIMIHBIMH COIIMAIbHBIMU IPyIIIaMU, MMEIOIUX MUPOBO3PEeHYECKHe OTIUYU.

l'ambTyHT TaxKe BIAEJIAET U KyJIbTypHOe Hacuave. B HeM Kak ObI BRICTpauBaeTCs CIeLyIouas
CBA3b — KYJbTYPHOE HACHUIWE CO3[aeT YCJIOBUA [Ji IPOSABIEHUS CTPYKTYpPHOro, a
CTPYKTypHOe HAacujiue — IJii IPsIMOTO, KOTOpOe BBIP@XKAeThCA B BHUIE (PU3HMUYECKOTO U
[ICUXOJIOTUYeCcKoro Hacuiausa. JlaHHOoe IOJNOXeHWe MOXKeT BbIPAasHUTHCS B IPUYMHEHUE
busmyeckoit 6Gosy WM HATHUTAaHWA YIrpo3, KAk OBl yMeHbIIas MeHTaJbHble W/WIN
dbusrdecKre BO3MOXXHOCTH JIofei [9].

Ilon xyneTypHBIM HacuiaueM ['aJbTyHT IpezjaraeT pacCMaTpUBaTh M aCIeKTHI KYJIBTYPBHI,
IIpeJCTaBJIEHHON peIuTHell M WJEeO0JIOTHel, A3BIKOM M HCKYCCTBOM, OSMIIMPUYECKONM U
dopMaTbHOIl HAayKO# (JIOTMKOH M MaTeMaTWKoi). [laHHBIe acIeKTBI MOTYT U OBIBAIOT
WCIIO/Ib30BAaHbl IS OIpaBiaHuA B (opMe 3aKOHOB — IIePKOBHBIX WM TOCYJapCTBeHHBIX,
IIOJIy4aeT JeTUTUMAIUIO IPAMOTO M CTPYKTYpHOro Hacuaud. KyasTypHoe Hacuiame BemeT K
TOMY, YTO KaK IIpAMOe, TaK M CTPYKTYpHOe HA4YMHAIOT BBITJIANETh M BOCIPUHMMATHCA KaK
CIpaBesIuBble nesHUs (23, 4-22].

Mesxy TUYHBIM M CTPYKTYPHBIM HaCHJIHEM CyIIeCTByeT IIpsAMoe cooTHouleHue. Hampuwmep,
KaK CBA3b MEXZY IOCTPaZaBIIMM M IIpaBoHapymuTeseM. ColluanabHble MJIM IOIUTHYECKHE
CTPYKTYPHI ABJIAIOTCA NPUYMHOHN HACHUIWA, a He OTAeNbHble JuIa. XOTA CTPYKTypHOe
HacujIue OCYIIeCTBAAETCS MCKIIOUUTEIBPHO dYepe3 OTAENbHBIX JIMI. OTO CJIOXKHaf
lopugryeckas IpobsemMa, KOTOpasd JOJr0 U CephEésHO 00CYXJaIoch BO BpeMs IIpoliecca Hap,
IOTPaHUYHUKAMHU CTpesBIIuMuU B mepebexurukos u3 I'/IP 8 ®PI'. Ho sra oTzesnbHas Tema ais
nucckycuu [8].

Cama «CIpaBeZIMBOCTB» IIOHATHE CyOBEKTHUBHOe, U g €€ JIETUTUMAIUU HeoOXoZuM
IIPaBOBOIT KapKacC COCTOSIIWH M3 IIPaBOBBIX HOPM U 00sI3aHHOCTEI!.

W nums mocae 3TOro HACHMIBHUK OOpeTaeT MAaHTHIO IIPAaBOIIPOBOJHMKA M IIPABO3ALIUTHHKA.
Opuoit 13 GOPM CTPYKTYpPHOTO HACHIIMS SBISETCA MOMMTHYecKoe Hacuiume. Ilo MoxeHy
Xunmnnaepy IOJUTHYECKOe HaCujue CONPSIKEHO CO CJIOXKHBIMU IICUXUYECKUMHU U
bu3NYeCKUMM YCUIMAMU U ABIAETCA IPU3HAKOM COLMAIBHBIX, SKOHOMMYECKHX WU
MIOJINTUYECKUX KPHU3HUCOB, KOTOPBIE YaCTO OTPAXKAIOTCA B HIEOJOTUYECKUX WU JyXOBHBIX
morpsicenusnx [13].

Haubonee mupoxkuM sBiIfeTCs IOHWMAaHHe HACHINSA KAaK ITOBEZEHWs, HAHOCSILIETO Bpes
opyrum [20]. IOpupumyecku O6ojee TOYHOe OIpefeeHHe HACWIMA -  IPUYMHEHUE
bu3MIeCcKOro, ICUXUIECKOTO WK MaTepHUaTbHOTO (MMYILIeCTBEHHOr0) Bpeaa. B y3kom cmsicie
ClI0Ba Hacuiaue - ITpUYWHEeHHe (QU3NYECKOTO Bpeja, HapylleHHe (GU3NIECKOH
HENIPUKOCHOBEeHHOCTH. Ilom HacuineM Takke IIOHMMAeTCs BpaXjeOHOe OTHOIIEHWE K
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O0OBEKTy IIOCATATeIbCTB, OCYIIECTBIEHHOE B IeHCTBUAX, HAIIPAaBJI€HHBIX HA €T0 paspylIeHHe
(moBpeXxZeHNe WIN YHHYTOXEeHHe).

CymecTByeT MHOXECTBO Pa3HBIX TeOPHI HAcHIHA. OTa AUCKYCCHA Oe3yCJIOBHO IIPHMET B
Oymymem emgé Gosee riryOokuii xapakTep. K aToMy cI0XXHOMY TepMHHY MBI ellle BepHEMCS
YyTh HIDKE. B ITMPOKOM Xe CMBbICJIe HaBepHOe TaM IZie eCTh XKepPTBa UMeeT MeCTO HaCUJIHe.

ITonmriraeckoe HacuIne

Kax mpaBumio, monmutudeckoe HacHIVe SBIAETCS IPU3HAKOM COIMAIBHBIX, DKOHOMHYECKUX
WU TOJUTHYECKUX KPH3HCOB, KOTOPBIE OTPKAIOTCA B HAEOJOTHYECKHUX MM JyXOBHBIX
HOTPACEHUAX.JTO BEPHO KaK I HACUIUA CBEPXY - IOJIUTUYECKUE DJIUTHI, TAKKe K HACUIHIO
CHH3y — CO CTOPOHBI HETOCYZApCTBEHHBIX CYOBEKTOB (TeppOpH3M, ceIrapaTusM,
OpraHM30BaHHAA IIPECTYIHOCTH U Ap.) (16).

Ilonmutnueckoe Hacuave HMeeT MECTO eCJH CHIa IIPUMEHAECTCA CBEPXY IIOJIMTHYE€CKHMM
SJINTAMHU WM IIPABUTEJIBCTBOM M HMX BOOPYXXE€HHBIMH CHJIAMH. Ecnu takas TOCyAapCTBEHHAA
CuCTeMa He IIOAAEP>KHBA€TCA HAPOAOM, IIPaBHUTEIBCTBO (HOJII/ITI/I‘IeCKI/Ie SJII/ITBI), KOTOpoe
HaXOANUTCA B OIIACHOCTH IIOTEPATH BIACTH, MOXKET IIOIIBITATHCA IIPUMEHUTH HAaCHUJINE. B Taxmux
CUTyallAX, OIIMIO3HMIMA CTaHOBHUTCIA IIpAMBIM 00BEKTOM HaCHJIndg, HO 4YaCTO TAKHMHK
SABJIAIOTCA aKTHUBHBIE IIOJUTHUKH, KOTOPBIE MOIYT OBITh OIIACHBI AT HpaBI/ITeJIEfI, d TaKXe
IIOJINTUYECKHE u HEIIpaBUTEJIIbCTBEHHbBIE OpraHu3alnu, IIapTuu nin JABHXEHNI,
PEJINTHUO3HBIE, KYJIbTYPHbIE, OSTHUYIECKNE NN HAITWMOHAJIbHBIE TPYIIIIBI MKW MEHBIINHCTBA N

Ap-

I'enouun B Pyanzme B 1994 romy, mam >xe reHoumuz apMaH B Typruu OBUIH KJIACCHYECKUM
mpuMepoM 3Toro. CyuecTByIOT UCTOYHUKH, COTIACHO KOTOpBIM TOIBKO 3a 80 nmeT XX B. B Mupe
mpousouuto 154 BoitHbI, crowBmux dYesnoBeudecTBYy cBbime 100 murH. xusHeil. 3a 87 ier
MUHYBIIETO CTOJIETHS IOMHUMO 39 MIJIH. XXepTB MEXHAIIMOHAJIBHBIX U TPAKIAHCKUX BOMH,
okono 151 murH. YesoBeK OBLIO YHHYTOXXEHO COOCTBEHHBIMM IIpaBUTENbCTBAMU. JInpmepsr
CTpaH («OpraHu3aToOphl yOWIICTB»), IpHHECTU B XepTBYy uyenoBedeckue >xusuu: CCCP (1917-
1987) — 61,9 mnn. yenoBek, Kurait (1928-1987) — 45,2 mnn., l'epmanus (1934-1945) — 20,9
M., Anonus (1936-1945) — 5,8 mun., Kam6omxka (1975-1978) - ceeimie 2 maH. u T.40. [17, 252-
253].

B pykax aBTOpMTapHOrO rOCy/apCTBa 3aKOH CTaHOBUTCS HMHCTPYMEHTOM, Yepe3 KOTOPHIH B
CO3HAHWE BHEJPSIOTCS IIOHATHS, IIPOTUBOPEYAONIie MUPOBO33PEHUIO [Ie€MOKPATHIECKOrO
obuiecTBa ¥ OHO GepéT Ha ceOs ITOJTHOMOYHUS IIO MAHUNYJIAIUN CO3HAHHEM TPOKIAH depe3
orpaHuveHre wWH(pOpPMALMY, MaprUHAIU3ALNIO, pasolbiieHue, HeCIPaBeJINBOCTH B
IIpeJOCTaBJIeHUH IIPaB, CO3/laeT HepaBHble IIAHCHI U Oepér Ha ceOsl IIOTHOMOYHUSA M IIO
COXPaHEHHUIO COIIMAJBHOTO IOpAAKa. Takue peXXMMbI CO3JAal0T BCe YCJIOBHA I POCTa
KOJIMYeCTBa JINI, UITYIIUX YOeXUIla B IPYTUX CTPaHaX .

107



Yucno nui, KOTOphle HIIyT yOexuia B I'epMaHuy, mo-IpexxHeMy 3HaUMUTEIBHO BO3pacTaer.
Cornacuo moxmazy"Augsburger Allgemeine", B uione 2013 B PenepanpHOoe BeZOMCTBO IO
BOIIpOCAM MHTpanuy u OexeHIleB ObUlo BHeceHO 9516 xopaTaiicTB O IIpefOCTaBIeHHU
y6exxuma. ITo cpaBHeHMIO ¢ MIOHEM, KOJIMYECTBO XOZATaiCTB BRIPOCIO Ha 13,2 mpoueHTa, a 1o
cpaBHeHwuIo ¢ utonem 2012 rogza — Ha 112 mpouenTa.

HexoTopsie npeAmochLIKu

I[To pamasiM Mexaynapoguoit Opranusanum Murpanum, KOJIHMYeCTBO MUIPAaHTOB U
Oe’xeHIIeB, eXerogHo Bo3pacraeT, a B 2013r. 651710 3aperecTpupoBaHO camoe OOJIBIIOE YUCIIO
6exennes 3a nociaenuue 20 sner. - 45 Mmwinuona un (7 muin. tonbko u3 Cupum).(24) Kpome
SKOHOMMUYECKUX, OBITOBBIX U DKOJOTMYECKUX IPUYMH, K MACCOBOM MUTPALUU IIOATAIKUBAIOT
IIOJINTUYECKHe OOCTOATENBCTBA, TPAKTAHCKME W MeXHAIMOHaubHble BOHHBI (BexxeHIrsr).
VcTopuyecku, MUTpanus ABJIIETCS €CTECTBEHHBIM IIpolieccoM. B ycmoBusax riobanmsanumy,
paspylIieHue IOJUTUYECKUX CUCTEM U GJIOKOB, U IlepepacipesieleHus BINAHUSI, YIPOIeHYe
BU30BBIX PEKMMOB, a TaK)XKe pasBUTHE CPeZCTB Ilepe/BIDKEHUA M KOMMYHUKAIIUHU, YCKOPHIIO
MUTPaLOHHBIE IIPOLIEeCCHI. Y’

OTH TIPOLECCHI CIOCOOCTBYIOT OOpPa30BaHMIO MEHBIIMHCTB, KOTOPBIe B He JIeMOKPaTHYECKUX
obulecTBaX, /Ja M He TOJBKO JIETKO CTAHOBATCA MHIIEHBIO IIPeAPAacCyJKOB, HACHIUA U
pacusma [19]. Tyr Hy)XHO OTMeTHTH [BOMHON TepakT u rubenb cTa yenoBek B Hopserunu
coBeplIeHHBI AHZepcoM bpeiiBukoM, a Takke yOMICTBA TypeIKMX I'PaK[aH COBEpIIEHHBIE
I'pyIIIOH HeOHAIUCTOB B ['epManuy.

AHTHUPACUCTCKAA ITIOJIMTUKA B EBPOIIE

Ha mporsmxeHun neBIHOCTHIX IO Bceil EBpome MOXHO OBIIO HAOIIOAATH aKTHI IPOSBIEHUS
pacu3ma, HpeCTyHHeHI/I}I Ha IIOYB€ HEHABHMCTHU K HAIIMOHAJIBHBIM MEHBIIMHCTBAM M OdXXe
nespie IIporpaMMbl IIPOTUB HAIIVMOHAJIBHBIX MEHBIIWNHCTB 1 UMMUTPAHTOB, 9aCTh N3 KOTOPHIX,
K IIpUMepY, LIbITaHe WJIX eBpeu, ObUIM JKePTBaMU pacU3Ma Ha IPOTDHKEHUHU MHOTHX CTOJIETHH.
EBpomeiickue COI[ONPOCH! IOKa3bIBAIOT ZOBOJIBHO BBICOKHY YpOBEHb pacHu3Ma U HEHABHCTHU K
nHOCTpaHIaM B EBpore — okoio 33 % HaceseHHA, IPU3HAIHN, YTO NIOAAEPKUBAIOT PACUCTCKHUE
HaCTpOE€HHU. Cneumbmca AAdHHBIX HPECTYHJIEHI/IfI 3aKJII049aeTCA B TOM, UYTO OHM HaIIPpaBJIEHBI
HCKIIOYUTEJIPHO IIPOTHB OTZAE/JIBbHBIX JINI, IIPHHAJIEXKAIMHNUX K OHpeﬂeHEHHOﬁ Tpyi1iiie,
CO34a10T OCHOBY OIS BO3HUKHOBEHHUA COIIMAJIBHBIX KOH(1)]II/IKTOB, BBI3BIBAIOIIINX
06U.LeCTBEHHBIe BOJIHEHHA ¥ HAPYIIAIOIMINX O6]lIeCTBeHHBIf/'I IIOpAA0K. B CUJIy HOdaHHBIX

“Murpamua HaceJeHus (IaT. migratio — TepecejieHne) — IlepeMelleHIe JTI0Aeil U3 OFHOTO PervoHa (CTpaHbl, MUpa) B
IOpYToii, B pAfe CiIydaeB GOJBIIMMHU I'PyNIaMy ¥ Ha Oonbmue paccrogHus. Poccmiickuit yuénsiii O. /. BopoGrepa B
cBOMX paboTax IMIIET, YTO MWTPAIUA HACeJIeHHs — JTO «I0b0e TeppUTOpPHAIBHOE IlepeMelleHre HaceleHH,
CBA3aHHOE C IIepecedeHHeM KaK BHEIIHWX, TaK M BHYTPEHHHX TpaHUI, aIMHHHUCTPATUBHO-TEPPUTOPHUAIBHBIX
06pa3oBaHUil C LEJIBI0 CMEHBI IIOCTOAHHOTO MeCTa >KUTEIhCTBA FJIM BPEMEHHOTO IpeGBIBAHMA HA TEPPUTOPHH JIL
OCYILeCTBIEHH Y4EOBI UIN TPYLOBOM IeATebHOCTH HE3aBUCHMO OT TOTO, IO/ IIPEBAIUPYIOUIUM BO3ZEHCTBHEM KaKHUX
(aKTOpOB OHO NPOMCXOZUT — HIPUTATUBAIONINX WM BBITAIKUBAIOWUX. Bopobsera O. /]. MurpanyoHHbIe IIPOIECCHI
HaceJIeHUA: BOIIPOCHI TEOPHH U TOCYZAPCTBEHHON MUTpanMOHHOM moiauTuku // IIpo6eMsl IpaBOBOTO peryIHpOBAHUL
MUTPAIIOHHbIX IPOIileccoB Ha Teppuropuu Poccuiickoit Pepepanun / Anamurugeckuit coopauk Cosera Pemepanuu @C
P® — 2003. — N2 9 (202). — C. 35.
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OOCTOATE/NIBCTB 3HAYUTEIBHOE BHUMAaHUE NAHHOW TeMe YZeIsIoCh Ha MEeXIyHapOJHOM M
HAI[MOHAIBHOM YPOBHAX IIPH BBIPAOOTKE TaKTUKU OOpPBOBI C pacu3MoM. Pemenus, mpuHaTHIE
Eppomeiickum OxoHoMuueckuMm CooOiecTBOM U pekoMeHzauuu, usgaHHsle CoBeToM
EBpomsr, 06s13a/i1 IapiaMeHThl TOCYAapCTB IIepeCMOTPETh 3aKOHOATEIbCTBO TAKUM 00Pa3oM,
YTOOBI YCHJIMTH OTBETCTBEHHOCTh 32 OIIpeJleJIeHHble BHUABI IIPeCTYIUIEHUH, 3alIUTHUB TeM
CaMbIM COLMAJIbHbIE TPYIIIIBI, KOTOPbIe MOTYT CTaTh XKePTBAMU pacHU3Ma.

YTBepxgeHus 00 ypOBHE PpAacIpOCTPAaHEHHOCTH U TEHJEHIUAX PaCOBOrO HACHIHUI B
EBpomeiickoM co03e 3aBUCAT OT OIpejeleHUs HACUIHA B OOLIEeM, M OIpeZieIeHNs PacoOBOTO
Hacuaua B yacTHocTH. OmpesenieHue HaCHIKUS BCerja OBLIO B IleHTPe OOUIMPHBIX ZebaToB, B
ocobeHHOCTH B cdepax CeKCyaJTbHOTO HACHJINA, IIOJUTUYECKOTOo Hacuiug (B YaCTHOCTH,
IOJIUTHYEeCKUH TePPOPHU3M) M TOCYJapCTBeHHBIX pempeccuii [3,17]. OrBevas Ha BoOmpoc, 4ToO
)Ke TaKoe «HACHJIMe», MOXXHO OOpaTUTHCI M K €r0 MCTOPUHM B KPUMHMHOJIOTMYECKOH HayKe.
BmecTe ¢ TeM, HUKOTJja He BO3HHWKAQJIO COMHEHWII B TOM, YTO CYTh HAaCHJIHS 3aKJIIOYaeTCS B
IIPOTUBONIPABHOM IIOBEJEHHUY, NMPUUIUHAIOUEM GU3NYeCKUil U IICUXUYECKUI Bpes JXepTBe.
Ilenecoobpasno puddepeHIMpoBaTh (U3MYECKOe HACHINE U HACUIWe B COLMAIBHBIX U
IIOJIUTUYECKUX CTPYKTypaX, KOTOpPOe BBIPQKAETCA B COLMAIBHBIX OrPAaHUYEHHAX MIJIA
OIlpeJie/IeHHbIX TPYIII JIIOJeil MIW CO3JLAHUH YCIOBUH, KOTOpbIE SBJISIOTCSA HEBBITOALHBIMH,
IUCKPUMUHUPYIOIIUMU IJIs ONpefe/ieHHBIX KaTeropuil rpaxaaH. MccienoBaHus IpyInoBoi
WIM WHIUBUIYaJIbHOM IUCKPUMHUHAIIUM, JUOO IIpO6IeM, CBSI3aHHBIX C OTHOIIEHWEM K
TpaXJaHaM, MMEIOUUM CTaTyC WHOCTPAHIEB, KaK K BTOPOCTEIIEHHBIM JIHIIAM, Oe3yCIOBHO
BO)XHO IIPU aHAIM3e U OIleHKe CUTYAl[V{, CBI3aHHON C HAIMOHAJIbHBIMU MEHBIINHCTBAMU, U
paspaboTKe CTpaTernu IIpeOJOJE€HUs JAaHHBIX TpyAHocTed. IlockombKy IepcreKTuBa
IIOJIUTUYECKOH MOOGMIM3AIUN WIM HJeO0JOTHYECKOTO CIIOYeHMs, 0e3yCJIOBHO, IOPOXKAAeT
WCKyLIeHWe OKCIIyaTHUpPOBaTh BJIAaCTh, KaK HacuUIHe U IIpeciefoBaHUE, PaCUIMPSS
oIlpefeleHNe HACWINSA, HEOOXOAMMO yCTAHOBUTH AHAIUTHYECKHE U TeOpeTHYecKue Iesu
(pamkxu) g1 6Gojiee YETKOTO OIpefefieHHs IAHHOTO IOHATUA. Vcrmonap3oBaHMeE IOHATUS
HaCWINS B LIMPOKOM CMBIC/IE He SBJISETCSA IOAXOZISIIMM, B KOHEYHOM CYeTe, ITOCKOIBKY B
TaKOM CJIy4Yae HAlMOHAJIbHble MEHBIIMHCTBA IIOZBEPTajuCh OBl CHJIBHOMY IIpecjefOBaHUIO.
IIpu cnenuduyeckoM MeXAYHAPOZHOM CPaBHUTEIBPHOM HCCIEOBAHUM HeOOXOAMMO
ONMMpaThCA HA [JOCTATOYHO Y3KUH Kpyr TOYHO oOd4epueHHbIXx mpobirem. Kpome Toro,
HeoOXOZMMO pa3jIuyvaTh BO3MOXKHBIe (AKTOPHI, BHI3BIBAIOI[ME HACHIME, TaKue, Kak
ITO/ICTPEKATeIbCTBO K PACOBOM AMCKPUMMHAIIVMK WM IIPOIaraHfa IPeCcTyIUIEHWH Ha II04YBe
pacoBoil Bpaxza ¥ (GaKTHIeCKOe HACWIMe, TaK KaK HeoOXOZMMO pa3inyaTh mOeiCTBHUA,
IIOTBOPCTBYIOLIYE HACHUJIUIO U IPUBETCTBYIONIME HACUJINE FJIM COAepXKaliye rpadudeckue U
IpyTue AeMOHCTpaunuu (axruyeckoro Hacuiausa. CTpaTerwu NpefOTBPAIEeHUs PACHUCTCKUX
IIPeCTYIUIEHUH, JOJDKHBI 06asMpoBaThCsS Ha IIOJTHOM M BCECTOPOHHEM aHanuse (haKTopos,
BBI3BIBAIONIMX TaKWe IIPeCTyIUIeHHSI, TaKke KaK M crparernu pedOpMHUpPOBaHUA
3aKOHOZATENbCTBA, IIPeAyCMAaTPUBAOIINE IIOJTHYIO, BCECTOPOHHIOIO OTBETCTBEHHOCTH MJIS
IIPECTYITHUKOB.
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IlosToMy mODKHO OBITH CHENAHO YeTKOe pasIudyue MeXAy TOKKUM IpPecTyIUIeHHeM U
ZeHCTBUAMY, CIIOCOOCTBYIONIMMY COBEPIIEHNIO HACUINA Ha ITOYBE PACOBOH IPMHA/IIEKHOCTH.
B To BpeMsf Kak TMXKKOe IIpeCTyIUIEHHe IIOZpasyMeBaeT TaKHe COCTaBBI, KaK yOHICTBO,
Hacwive, rpabex, BaHJAINU3M, TO €CTh COCTaBbl, HMeIOI[Ue HauMeHbIIee KOJIUYECTBO
pasJMyuii IpU XapaKTepUCTHKe IIPecTyIUIeHWH B YTOJOBHBIX KOZEKCaX PpasIudYHBIX
TOCy/apCTB, PACHUCTCKasg IIpOIaraHjia, IIOACTPeKaTeIbCTBO K PacoBOM JUCKPUMUHALIUU,
YJIEHCTBO B PACUCTCKUX (U II03TOMY 3allpellleHHbIX) OPTaHU3ALMAX, JODKHBI PACCMaTPUBAThCA
Kak JefiCTBUA, CIOCOOCTBYIONIYE COBEPIIEHUIO PACOBBIX IIPECTYTIIEHUI.

3aKOHO/IaTeIbCTBO, KaK ¥ YTOJIOBHAd IMOJUTHKA TOTO MJIM MHOTO TOCYy/JapCTBa BhIIeIAeT TaKue
pasjnyus, MOCKOJIBKY STO MIPaeT BaKHYIO POJIb IIPH 3alllUTe 3aKOHHBIX IIPaB U MHTEPeCcoB
rpaxgaH. CocTaBsl ITpeCcTyILIeHUH, TaKKe Kak IOACTPeKaTeaIbCTBO K PAaCOBOM JUCKPUMUHALIMHI
WIM PACUCTCKasg IIPONAraHfa, OCYIIeCTBAAS IPeBeHTUBHYIO GYHKIMIO YTOJIOBHOTO
3aKOHOZATeIbCTBA, IPU3BAHbI OXPAaHATh OOIIECTBEHHBIN MOPALOK ITOCPEICTBOM yCTAHOBIEHUA
pucka ObITh oOmTpadoOBaHHBIM, JIMOO TIOABEPrHYTBIMH HaKazaHUIO. Takue [esHUA
IIPeJICTaBIAIOT OOIIeCTBEHHYIO ONACHOCTb, ITOCKOJIBKY CIIOCOOHBI BBI3BATH (aKTHYeCKoe
HaCHIVe WIK IIOPOXJATh aTMocdepy cTpaxa U He6e30IIaCHOCTHU Cpe/iu HacejaeHHs. Taxkue xe
IIpecTyIUIeHHA XapaKTepU3yIOTCd, B IepBYIO odepesb, HaJIMYKUeM IIOCIeCTBU, OMaCHbIX 71
KU3HU U 37J0POBBA JII0JeH, a Takke HaHeceHHueM MMYIeCTBeHHOTO BpeZia MOTePIIeBIUIMM.

B Takom ciyuae, 6e3yCIOBHO, YTO YTBEPXKAEHHUA O PAaCOBOM HACHJIMM 3aBUCAT OT TOJTKOBAHUSI
nmoHATHA paca. Paca — 310 popma KiraccubuKanuy OCHOBAaHHAA Ha JleJIeHUH U PAaHXUPOBAaHUU
JIOZel ¥ TPYNI JIOZeil B 3aBUCMMOCTH OT MX OMOJIOrMYecKux Itokasareseil. [loxe Oyzer
yKasaHO Oojiee NOAPOOGHO, O TOM, YTO IIOHATHE paca HeceT B cebe oOIpeneIeHHOE
HUJeoJoruYecKre 3HayeHWe B cdepe IPEAIONOXKEHHH O IPEeBOCXOJCTBe  JHOO
HeIIOJTHOIIEHHOCTM M 3aKOHHOCTM  JOMUHUPOBAaHMA  OIpefieleHHOH — pacsl. B
"memorpaduyeckoM” CMBIC/IE IMOHATHE «paca» MCIOAB3yeTcs MO GOJbleil YacTH B aHIJIO-
aMepUKAaHCKUX CTpaHaxX, IZie BCe BU/bI CTATUCTHKM BKJIIOYAIOT TaK Ha3bIBAaeMble HCUE3AIOlVe
IONYJIALIMY B KAaTeropuio paca (KoTropas, B KOHIle KOHIIOB, IJIABHBIM 00pa3oM OCHOBaHA Ha
JeleHuu 10 IBeTy KOXHU, K IIpuMepy, Oexnsle, adpoaMepHUKaHIBI,  a3MaThl,
JaTruHOaMepukaHis) [12, 31].

PacoBoe Hacuime OCHOBBIBaeTCSI Ha YOeXAEHUM IIPECTYIIHMKOB B CBOEM IIPEBOCXOJICTBE,
JOMUHHMPOBAaHUHU JHOO WCKIIOUYUTETHHOCTH. JlefiCTBUS pacuCTOB MOTYT OBITh BBI3BAHbI
Pa3sIMYHBIM  OTHOLIEHHEM, BOCIpUATHEM ce0sd U  OKPYXKAIOUUX, HEHAaBUCTBIO U
ImpefyOeXAeHUAMU. OTH IMOHATUA TAakKe OTHOCATCA K MOTHMBaM M noOyxzgeHusaMm. OmHaxo,
pedepeHTHbIe IPYIIIIBL, BUAMMO, Pa3IMYaIOTCA.

Paznuunsa B pedepeHTHBIX Ipymnax BBITEKAIOT M3 Pa3IUduUil B cepe JIeraapbHOTO NMPU3HAHUA
oIIpeJieJIEHHBIX I'PYIII, KOTOpPBIe MOJDKHBI HAaXOAUTHCA IO, YCUIEHHON 3alIUTOH CO CTOPOHBI
rOCyZapcTBa, 0COOeHHO B cepe yroIOBHOTO IpaBa. B To BpeMs, Kak B Ipezenax EBpocorosa
CyIIeCTByeT COrJalleHHe O HeTepIUMOCTH K [JUCKPUMHUHALMM II0 IIPU3HAKy PacoBOit
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IIPUHA/JIEXHOCTH JTUOO0 COIMAIBHOTO IIOJIOKEHHUA, HCTOPUIeCKHe KOPHU Pa3INIHBIX HApOIOB
U yBeJIHMYeHHe STHHYECKOTO U COIMAJBHOTO Pa3HOOOpasHus B COBPEMEHHOM OOIIeCTBe MOTYT
IIPUBECTH K HAaNpPAXEHHBIM OTHOLIEHHAM MEXJy OIpeAeeHHBIMH IPyIIlaMu JIOoAeH, B
YaCTHOCTH IIPU IOJIUTHYECKUX BBIOOpAxX, pe3yJbTaT KOTOPHIX IOBIUAET B JaJbHeHIIeM Ha
IIOJIOKeHWe TOH WIM MHOH rpynmsl. B sroboM ciydae, oIpefieleHHMe pacu3Ma Bcerja
COZEPXXUT COLMAJIbHbIEe M IOJUTHYECKHEe COCTABJIAIOUIME: B 3aBUCMMOCTH OT TOTO, KaKOH
craryc B obmecTBe (paca, IIOJ, COIMAJbHOE IIOJIOKE€HWEe, WHBAIUJHOCTB) IIOIydaeT
COLMAJIBHYIO 3al[UTy, IIOCTOSHHBIE COLMAaJbHBIE Pa3IUYMA MEXZAY JIOJAbMH C HHBIMH
CTaTycaMu B OOIIeCTBe IPUBOJAAT K NUCKPUMHHAIIUKM M HETaTHBHOMY HACTPOIO, KOTODPBIH U
ABJIAETCA IEPBONPUYNHON HACUJIHA.

IlonATHe PacoOBOrO HACHUIMA HEIb3A COOTHOCUTH C OOBIYHBIMM AKTaMH HACHJINA, ITOCKOJIBKY
pedb UeT O COLMATBHOI TPYIIIe, BCTYyHAOLel B KOH(IIUKT ¢ OOILIeCTBOM, IO Aep>KUBaIOIeit
IeeHUe Ha «MbI ¥ oHU» [21, 360]. B orimume OT OOBIYHBIX AKTOB HACHJIMSA, CYTh PAaCOBOTO
HACHJIMA 3aKJII0YaeTcs B TOM, YTO OHO HAIIPAaBJIeHO He Ha OJHY >KePTBY, a Ha BCeX YJIEHOB
pedepeHTHOH TpyIIIbl, K KOTOPOM IPUHAIJIEXUT >KepTBa. TakuM 00pa3oM, pacoBOe HaCHUIUeE
TOBOPDUT O HAIWYUKM KOHGIMKTA MeXZy HEeCKOJIPKMMM TpYNIIaMH B CBA3M C HX
«MCKJIIOYUTeIPHOCTBIO» U IIPUHAAJIEKHOCTBIO K OZHOM M3 HUX. MOXHO IIPeAIONIOXUTh, YTO
TaKoe HacHujIue IIpe/iCTaBJIgeT 5IeMeHTapHylo (GOpMy pacoBOTO AOMUHUPOBAHUSA, OJHAKO TaK
K€ MOXKeT pacCMaTpuUBaThCA B KadyeCTBe OTKPBITOIO BBI30BA MOHOIIOJHMM BJIACTH, Kak
eIMHCTBEHHOI 3aKOHHOI ¢opme Hacuausa. PopMsl PacoOBOrO ZOMUHUPOBAHUSA BKJIIOYAIOT
KJIAaCCU(UKALUIO IIOCPECTBOM IIpefyOexAeHUs U «KJIeHMIeHUd», [AUCKPUMHUHAIINY,
CBA3AHHOM C pasJIMYHBIMU OTHOIIEHUAMU MEXZY dleHaMU pedepeHTHBIX IPYIII, Cerperamumu,
KOTOpas BBIPAKAeTCA B IPYIIIOBOM JEJI€HWH B COLMAJIBHOM M IICHMXOJIOIMYECKOM acCIleKTax,
TeTTON3all1, KdK CHJIOBOM pa3AeI€eHUHN IIapa/IJIEJIbHBIX COLMAJIbHBIX WM OPTaHM3dIIMMOHHBIX
CTPYKTYyp, X PpACOBOM HACHJIHNH, HAYMHAA OT 3dIIyTMBAHHNA M drpeCcCHH, BeAyIIUX K Cyay
Jlmzya, 6yHTaM M IIOrpoMaM C KyJIbMHHAIIMell — PacoBO¥ BOMHOM M UCTpeOieHHeM 4JIeHOB
OoIpeJleJIeHHON COIMaJIbHOU IPYIIIIBL.

besycnoBno, pacoBoe Hacuine He OrpaHMYHMBAeTCA HACHINEM, HAIPaBIeHHBIM IIPOTUB
MeHBUIMHCTB. B mpouutom gecarunernu B EBpome 6su1M pacripocTpaHeHbI GYHTHI, BEI3BaHHbIE
HAI[MOHATBHBIMY MEHBUIMHCTBAMU, U, OU€BUIHO, IOBeIeHUEeM APYTUX JIHL, (IIOJTULMH U T.J.)
IIPOTUB HECITPaBeJTUBOCTH B OTHOIIEHWM K JAHHBIM COIMAJBHEIM rpynmaMm. Kpome Toro,
OTZeNIbHBIE AKThl PACHCTCKOTO HACHJIMSA MOTYT OBITh HAIpaBJeHbl TAK)Ke IPOTUB WIEHOB

TpyIin OOJIBIIMHCTBA WU MOTYT UME€Th MECTO MEXAY YI€HAMH HATMOHAJIPHBIX MEHBITMHCTB.

Ormpeznenenue MOHATHA PACOBOTO HACHMIMA YKasbIBaeT TaKKe Ha OCHOBHBIE IIPUYMHEI TAKOTO
Hacuaug. Eciau mos pacoBBIM HacHIMeM IIOHMMAeTCsA BbIpakeHHe KOH(IMKTHBIX OTHOIIEHUH
MEXJy YWIeHaMH Pa3IUYHBIX COLMAIBHBIX I'PYII, TO KOHQJIMKTHI, CBA3aHHBIE ¢ OOpHOOIL 3a
BJIACTh, pa3/ieJIeHHeM PeCypcoB, 6€3yCIOBHO, MOTYT BbI3BIBATH PACOBOE HACHIIME, KaK U IpyTrHe
bopMBI cTpeMjeHHsS K pacoBOMy AoMHHKpoBaHuiO. OmHako, HEOOXOZMMO YYUTHIBATH, UTO
TaKOe HAaCUIMe TakKe CIOCOOHO BBI3BIBATH YYBCTBO CTpaxa U HE3AI[UIIEHHOCTH Cpenu
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HaceneHus. Kpome TOro, momMuMo KOHGQIUKTHBIX OTHOLIEHWH MeXIy TIPYIIHPOBKAMHU
CYIeCTBYIOT MHBIE IIPUYUHBI PACOBOTO HACHJIUSA, K IIPUMEPY, IOUCK SPKUX SMOLUM M OCTPHIX
OIIyIIeHIi, KOTOPBIM TaK >Xe MOXeT OBITh CBSI3AH C CHUTYAI[UAMH, B KOTOPBIX IIPOSIBIIIETCS
Hacwive. MOXXHO OTMETHTH, YTO, B OCOOEHHOCTH, MOJIOZbIE JTIOLU TaKXKe CKJIOHHBI K TAKOMY
BUZY HACUJIH, KaK reJOHUCTUYeCcKoe Hacuiue [18].

PacoBpoe Hacuaue B EBpome

PacoBoe macumne B EBpome, xak u rme O TO 9T0 HM OBLIO, MMeeT COIIMAJIBHBIMH,
HCTOPUYECKUH M KYJBTYPHBIM KOHTEKCT. DTOT KOHTEKCT OIpefesseT (OpPMBI IIPOABIEHUI
PpacoBOro HaCWINA, KaK U COIMAIBHON, IOPUANIECKON OTBETCTBEHHOCTH 3a TaKHe NEHCTBHA.
YpoBeHb MUTpaLMil B TeUeHUHU IIOCJI€IHUX COPOKA JIeT X HCTOPUA KOJIOHHU3AIUU HEKOTOPBIX
€BPOIIEHICKUX CTPaH OINpeNeNsioT pa3ludyHble NPOOIEeMbl B OTHOIIEHUAX MEXAY PasHBIMHU
STHUYECKUMU TPyIIaMU 1 HallUOHAJIbHBIMU MEHBUIMHCTBAMU.

[TomgpeM coumanuCTHYECKUX ABIKeHHI B Havase 20-ro Beka CTayJ IPUYMHONW CO3TAHUA BO
MHOTMX CTpaHaX MCTOPHUYECKUX LIEHTPOB COCpeJoTOYeHUs (GAIIUCTCKOW HWE0JIOTHU U
MIOJINTUYECKUX MApTUH, NPONAraHJUPYIOUINX STy HAEOJOTHIO B CBOMX IIPOrpaMMax. JTO
IIOJIy4aeT CBOe OTpaKeHUe B 3aKOHOJaTe/IbCTBe, KaK U B CHCTeMaX MOHUTOPHUHTIA, KOTOPBIe BO
MHOTHX €BPOIIeHCKMX CTpPaHaX IIPUMBIKAIOT K OpraHu3anuaM (GaIlIUCTCKOIO MJIM IIPaBOTO
KpbLJa, ITOJTUTUYEeCKUM IApTUAM JAaHHOTO HaIlpaBlIeHUd M UX cuMBoiaM. Kpome Toro, Bce
CTPaHbI OTMeYalOT HeKOTOPHIH IOABbeM IIPAaBOTO SKCTPEMM3MA, KaK Cpefyl MeCTHBIX XKUTeJel,
TAaK ¥ Ha HAI[MOHAJIBHOM ypoBHe. HeoGxomuMo OTMETHTH, YTO Haubojee SKCTPEMUCTCKUE
MApPTUU SBJIAIOTCA He HAIMOHAJIBHBIMM, a JIOKAJIBHBIMU M BIUSHUE MECTHBIX INApTUH U
MIOJTUTUYECKUX flesTes el 3HAUUTeIbHO CUJIbHEee.

Jpyroit acmekT KOHTEKCTa, B IIpeJieJlax KOTOPOTO HEOOXOZMMO pacCMaTpUBaTh pacoBOe
HacuIue — YCWIeHHe BIUSHUA MEXIYHApOJHBIX OTHOIIEHWI Ha BOCIPHUATHE PACHCTOB.
ITocnemcrBusamu  coObituii, mnpomsomenmux 11 cenrabps 2001 cramo ycunenue
HACUJIBCTBEHHBIX AEHCTBUI He TOJIBKO IIPOTUB MYCYJIBMaH, HO U IIPOTUB eBpeeB BCIEACTBUE
M3PaMIbCKO-TIAJIECTUHCKOTO KOHQIIMKTA, IIOCKOIBKY M300pakeHUe aToro KoHpankra B8 CMIU
BBI3BIBAJIO HETaTHBHbBIE DMOLMH II0 OTHOIIEHWIO K OGEMM CTOPOHaM He TOJIBKO MECTHOTO
HaceJIeHUd, HO U BCETO MUpa. ['paxklaHe pa3IMYHbBIX CTPaH MOTYT CTaTh Ha JTIO0YIO CTOPOHY B
3TOM KOH(QIMKTe, OCHOBBIBAACh HA KYJIBTYPHBIX, PEIUTHO3HBIX, OTHHUYECKHX, WU
IIOTUTUYECKUX OOy KeHUAX.

Haxonern, eme aBa MOMEHTa, OKAa3bIBAIOI[UX HEIOCPEACTBEHHOE BIUAHME HA pasBUTHE
pacusma — TeneBHZeHUe U uHTepHeT [22, 75]. Ecnm nmpuumHO# BpaxAeOHBIX AeiiCTBHUIL
IIpeXfie CTAHOBWJINCH STHUYECKHE U KYJIbTypHBIE YCJIOBHS PasBUTHSA PasHBIX HAPOJOB, TO
Teleph 3TO MeXAYHApOJHble OTHOIIEHHS, CBEJEHUSI O KOTOPBIX PACIPOCTPAHAIOTCS depes
CMHU.
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B coBpemeHHBIX 00lLIeCTBAaX, JOMHUHHUPOBAaHHE CBA3BIBAIOT C OTKJIOHEHUEM «HEIIOXOXKECTH»,
HaxoJAlleiica BHe [JOCATaeMOCTH MOTHBOB pacoBoro Hacuiud. «HemoxoxecTs» Moxer
BBIPQ)KAThCS B BHJE PA3IMYHBIX OCOOEHHOCTEH, B YaCTHOCTH, CEKCyaJabHOe IIPeAIIOYTeHUE,
STHUYeCKasd IPUHAAJIEKHOCTb, I[BET KOXM, II0J, HAIMOHAJIBHOCTb, PeJIUTUd, CTaTyC
MMMUTPAIIUY, TPYAOCIOCOOHOCTD, IICUXUYecKHe 3a0o1eBaHus U T.1. HeobXogumMo oTMeTHTSH,
mobas Tpymma MOXeT OBITh IIOJBEprHyTa PacoOBOMY HACIJIMIO He TOJIBKO HAa OCHOBaHUU
GeHOTUNMYHBIX Pa3IUYUi, HO M IIPM YAaCTUYHOM JHUOO IIOJTHOM OTCYTCTBUM TaKOBBIX
pasaIN4uil — OAMH U3 YPOKOB JOJITOM UCTOPUM Pa3BUTHA aHTHUCEMHUTH3MA.

Ognako, ompefeflOIMMK dJIeMeHTaM{ pacu3Ma, KaK M BBITEKAIOI[UX OTCIOZA IpobJieM,
ABIIAIOTCA KY.TILTYPHBIG PaB]II/I‘-II/IH, COIIM1aJIbHbBIE HOPMLI U IIOJIUTU4YEeCKuUue I/IHTePeCLI,
BIUAIONIME HAa OTHOIIEHWE K COIMAJIBHBIM TPYIIIAaM, KOTOPbIE ITOJIY4alOT 3aKOHOAATETBHYIO

3aLIUTY.

y pacu3Ma MHOXKECTBa JIHII. HOBTOMy, oT (I)CHOMCHOJIOI‘I/I‘ICCKI/IX IIepCIIEKTUBHBIX dKTOB
pacoBOr0 HACHJIMA HeO6XO,Z[I/IMO OT/JINYAaTh 6YHTI>I n TIIOI'POMBI, Ha IIOYBE€ pPACOBBIX
paSHOI‘J’IaCHfI. TTomumo 9TOTr0, HACHUJIME€ B HCIPABHUTEJIBHBIX YUYPEXKAECHUAX TAKXKeE
IIpeacTaBiasdeT OTAECJIPHYIO KaT€rOpHuiO HACHJIHA, OTPaXKAIOIyI0 OTHOIIEHHSA MEXAY
COIMA/IPHBIMU YUIPEXKAEHUAMHN 1 HEKOTOPBIMH COIIMAJIbHBIMHA I'DYIIIIAMH.

ITockonpKy IIPOSABIEHUSA PACOBOTO HACHUINA Pa3sHOOOpAasHBI, INOHATUA U OIpeJeseHHd,
OKpYy’Kalollllie ero, U3MEeHSIOTCSA SKCTEHCHUBHO. DTH M3MeHEHUs CTAHOBATCHA CyLeCTBEHHBIMHU
IJIsL PasBUTHUA B CTPaHaX, OOBACHAOMMNX (eHOMEH TAaKOTO HACUJIMSA Ha OCHOBE Pa3IMYHBIX
KOoHIenuwuii. Pasnmnuns sty MOTyT OGBACHATHCS TaK)Ke OYE€BHUHOM HEXBATKOW ITOJTUTHYIECKOTO
1 Hay4YHOTO COTPYZHHUYECTBa cpefu cTpaH EBpOIBI OTHOCHTENBHO IPOGIEMBI OIIpefeeHUs
pacoBoro Hacwiusg. B To BpeMs Kak 00JacTh aHTHCEMHUTH3Ma LIMPOKO pacCMaTpUBaIach B
HMCTOPUYECKON U COBPEMEHHOII InTepaType, NCCIeL0BaHUEM JPYTUX TUIIOB PACOBOTO HACHIIUS
npeHeGperaty.

C TOUYKH 3peHHs KPUMUHOJIOTHYECKOH TEOpUM M HCCIEeLOBAaHUMU, IPOBeJeHHBIX B EBpore,
CTQHOBHUTCS SICHO, YTO PAacoBOe HACHJIKE [0 CHX IIOp CKOpee OBLIO MCKIIOYEeHHEM, HeXelu
mpaBuioM. VcciemoBaHUS OTHOCHUTENBHO HACHUIMS, B YACTHOCTH CPeJU MOJIOAEXH, U
HCC/IeIOBaHUSI OTHOCUTENBHO MPECTYIIEHHH, COBEPIIEHHBIX UMMUTPAHTAMY U OTHHYECKUMU
MEHBIINHCTBAMHU ITPOBOUINCH JOCTATOYHO Masio [4].

I/ICHO)IBBOBHHI/IQ IIOHATUA paca B OIIMCAHHWM HACEJIEHUA (K HPI/IMePy, YucCia BHKJIIO‘-IeHHBIX)
WY KaTeTOPU3AIUK TDKKUX IPECTYIUIEHWH yKasbIBaeT Ha JieleHHe CTPAaH B JAHHOM acIeKTe
Ha aHIJIOTOBOPAIINE M CTPaHBI KOHTUHEHTATbHOH EBpomsl. B To BpeMs Kak NMOHATHA, TaKue
Kak "paca", uin "pacoBbIil’ MOTYT OBITH Hal/JeHbI B CTATUCTHYECKHUX OTYeTaX (B 0COOEHHOCTH B
IIOMY/IAIMOHHOM CTaTUCTHKE) U HA yCTAHOBJIEHHOM 3aKOHOM s3bIKe B Auriun/Yaisce, CIIA,
Kanaze wmmu ABcTpamuu, KCIIONB30BaHME TAaKUX IIOHATHH B OQUIIMATBHBIX HCTOYHMKAX
KOHTHHeHTalIbHOH EBpombl He3akoHHO. UTO KacaeTcs rocyAapcTB — 4ieHOB EBpomeiickoro
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COI03a, WCIIOJIB30BAHUE «paca» U «PaCOBbII» B MHPOPMALMOHHBIX CHUCTeMax (Tak >Xe KaK B
HCCIeJOBAaHUY) pa3pelleHbl TOIBKO B AHTInY/Yasbce, Iie TaKUe MOHATUA IPUMEHSIOTCA JJIT
KwIaccuGUKauuy MOATPYII B OOLIeHl YHUCIEHHOCTH HaceleHWs. B KOHTMHEHTaJIbHBIX
eBpPOIIeNICKUX CTPaHAX OTU MOHATHA MCIOJIB3YIOTCA IO OTHOLICHUIO KO BCEl HAIlUH, B CHIY
4Yero MCCJIeIOBAaHUA BOKPYT PacOBBIX IIPECTYIUIEHMH B TeUYEHUM IIPOLUIBIX JeCATHUIETHH He
Pa3BUBAJIOCH, TAK KakK, K mpuMepy, B CIIIA. B KOHTHHeHTaIBHBIX €BPOIIEHCKUX CTpaHAX BMECTO
3TOTO aKIIeHT OBUI Ha «MMMUTIPAIlUN», «HAIIHOHAJIBHOCTH» M «IIpecTyIieHun». OgHako obe
KOHIENIIUN TNPUMEHAINCh C LeJbI0 OTPAXeHHA CTaTyca OIpeJleIeHHBIX TPyIIl JIOfeH,
HY>XJAIOUIMXCA B 3alllUTe CO CTOPOHBI TOCYJapCTBa.

YromoBHOe mpaBo, pasBHBaiolleecsi Ha INpoTsKeHuMH 19 Beka, ObUIO COCpefOTOYEHO Ha
IIPECTYIUIEHUY, II09TOMY CYOBeKTHBHBIE OJJIEMEHTHI, TaKHe, KaK IIOOY)XAeHHs, PegKo
PACCMATPUBAJINCh KdK JJIEMEHTBI COCTAdBd IIPECTYILJIEHMA. He cranosutrcsa HEOXHNIAdHHOCTBIO
TO, YTO CTATHCTHKA d4dKTOB HACHUJINA B I'[OJIPI]J;eﬁCKPIX I/IH(l)OPMa]_LI/IOHHBIX CucreMax He
YKa3bIBA€T Ha CHCLLI/I(I)I/I‘-IGCKI/IC MOTHUBBI COBEPIIEHHNA TaAKHUX ,I[efICTBI/Iﬁ (38 HNCKIIIOYeHHEM
yOuiicTBAa M CeKCyaJbHBIX IIpecTyIllIeHui). B cumiay paga IpuUYMH — eBpoIleicKue
I/IH(I)OPMaHI/IOHHBIe CHCTEMBI HE IIO3BOJIAIOT BBIJEJIATH dKTBI PACOBOTO HACHJINA B OTAEJIPHYIO
KaTeropHIo, IIOCKOJIBKY 0a3MCHBIX KaTeTOPHil [ KiacCu(UKAIUK PACOBBIX IOOYXXIeHUI He
CYIIeCTBYET ¥ Ha CeTONHANIHUN JIeHb.

B ocHoOBe mpaBomopszaKa, HOZAep:KUBAeMOro EBpocoio30oM, JeXaT LEeHHOCTH, OTpPHUIAIoLIMe
pacusM BO Bcex ero ¢opMax IIpPOSABI€HHA. B YaCTHOCTH 3TO GBLIO OTPaXKEHO B PaMOYHOM
peurernn «O6 yCHIEHUH PelpeCCUBHOTO IIOAXOZA B YTOJIOBHOM IIpaBe». /laHHOe peleHHe O
6oprbe c pacusmMoM U KceHOopoOHeil [2] Hauuto orpaxkeHue B «OOGBeJUHEHHOM AeHCTBUM»,
npuHaToM B 1996 roxy.(15) Peus mzer o cTpeMseHMM CO3ZaTh TBEPAYIO 3aKOHOZATENIbHYIO
6asy B cdepe YroJOBHOTO 3aKOHOJATEIBCTBA C IIeJIbI0 0OeCIedeHUs BO BCEX TOCYAapCTBax —
yneHax EC sddekTuBHOTO M copasMepHOro HaKa3aHUA 32 PACUCTCKHe IIPeCTyILIeHHA U
YMeHBUIEHUN TIPENATCTBUHA /A [JaJbHEHIIero IpaBOBOTO COTPYZHUYECTBA. PamouHoe
peureHue oO0sA3bIBaeT rocyzapcrBa-wieHs! EC HakassIBaTh 3a PacHCTCKHE HACTPOEHUS U
paccMaTpUBaTh PacH3M U KCeHO(OOMIO KaK OTArdYarourye OOCTOATENbCTBA IIPH HAa3HAYEHUU
HakaszaHuA. Peys MIeT O CTpeMJIeHMH CO3/aTh TBEpPAYIO 3aKOHOZATEeNbHYIO 0azy B cdepe
YTOJIOBHOTO 3aKOHOZATENbCTBA C LIeIbI0 OOecliedeHHs BO BCeX rocyzapcrBax — wieHax EC
5 PeKTUBHOTO M COpPa3MEpHOTO HAKa3aHUA 332 PACUCTCKUE IPeCTYIUIEHUS U yMEHbBIIeHUU
IPeNmATCTBUN A NaabHeilIero IpaBoBOrO COTPyAHUYeCTBAa. PaMo4yHOe pelreHue o0OA3bIBaeT
rocyzapcrBa-uwieHsl EC HakassIBaTh 3a PacHUCTCKHE HACTPOEHUS M PacCMaTPUBATh PaCU3M U
KceHO(MOOHIO KaK OTArYalolrre 00CTOSITeNbCTBA TPy HasHavyeHuu Hakasauusd. (B 1985 r. John
Coneyrs, Barbara Kennelly u Mario Biaggi omy6rukoBanu «Hate Crime Statistics Act». B 1989
r. 6puta m3gana cratea xona Jleo «The Politics of Hate». B mawame 90-x rr. munysurero
cronetus TepmuH «Hate crimes» mpuobGpesn yeranucTcKuii (IIpaBOBOI) XapaKTep, BKIIOYas
3akoHozaTenbHble akThl. (14, 4) KpumuHanusauum nooxBepriioch HAacUJIKWE IIO MOTHBAM
pacusMa, aHTHCEMWUTH3Ma, a TakXke — TOMO (OOHH, BpaKZeOHOTO OTHONIEHHS K
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romocekcyamucraMm. [Ipomsno HeMHOro BpeMeHHW, M IIOSBUJIACH OOIIMpHAA JIUTEPATYpa,
IIOCBAILIleHHAs 9TO# npobieme [6].

OTMedaeTcs CyIIeCTBEHHOE pa3IudHe MeXAy eBPOIeHCKUMU CTpaHaMM, KOTOpble Hadalu
ZOBOJIBHO PAaHO COOMpAaTh CTAaTUCTUYECKYIO HHGOPMAIIMIO O PAacOBOM HACIJIMM TOrza OBI
IIONIUIeHiCKYe JaHHBIEe TOCYZAPCTBA CTAlX Obl JOCTYIHBIMH [JIS BCEX TOCYJApCTB — UJIEHOB
EC, aT0 mo3Bomuo 661 pasbuUTh pacoBoe HACHUIME HA OIpefie/IeHHbIe BUABI U KaTeTOPUH, YTO
3HaYUTeNbHO 00serumio 651 mpoiecc cpaBHenua. Haunnas ¢ 2002 roza, B pmanguu Havanu
cOOHMpaTh JaHHbIE B IOJIUIEHCKUX Y4YacTKaX TaKXke IO OIpeJeleHHOM MOJeIH, OFHAKO ITOKA
oun He poctynHsl. B Jlamumu u QuunsHaum, coOpaHBl CTaTUCTUYECKUE [aHHbBIE O
IPeCTYIUIGHUAX PACOBOTO XapaKTepa, HO IPHHIMIBI cOOpa TaKUX [JAaHHBIX HECKOJIBKO
ormuyHbl. B JlaHWMM aKT INpecTYIHOTO IIOBeJeHUA 3aCUUTHIBAETCA, €CIM IOIUIEeHCKUi
[I0ZI03peBaeT PAaCUCTCKUN MOTHUB B AeHCTBUAX mpecTynHuka. B OuunsHauu xe LODKeH ObITh
IOKa3aH PACHCTCKUIl MOTHB, KOTOPBIH yCMAaTpPHBaeTCA, KOTZA >XepPTBA SBIAETCA UIEHOM
HaI[MOHAJTBHOTO MEHBIIMHCTBA HJIM OTJIMYAETCI OT IPeCTyIHUKA II0 LBETYy KOXU HIH
STHUYECKOMY IIPOUCXOXAeHHIO. Ilo0yXIeHus B TakOM CiIydae OIEeHHMBAIOTCA IIOCPEICTBOM
IIATH OCHOBHBIX KaTeTOPUI BEPOATHOCTH (Zja, Haubojiee BepOATHO, BO3MOXKHO, He 3HAIO, He
PacHCT), U IepBBIe JBe KaTeTOPHU YYUTHIBAIOTCA NOIUIMeH, Kak pacucrckue. OmHAKO caMu
pPEeruCTpanOHHble IIPOLeLypPhl 3a4YacTyl0 OTJIMYATCA, M He TOJIBKO MeXAY Pa3HBIMU
IIPaBOBBIMU CHCTEMAaMHU, HO U B Pa3HBIX pailOHaX HAa TEPPUTOPUU OJHOTO TOCYAAapCTBa.

Ecnu paccMaTpuBaTh OIIPOCH JKEPTB pacK3Ma, TO OKa3bIBAeTCs, YTO HauOOJIbIIee KOJIMIECTBO
TaKOBBIX B BesukoOpuranuu, rae 6Gpuranckuii «O630p IlpecTymieHuii» y4uThIBaeT pacoBoe
HacHIMe C TeX IIOp, KaK OHO ObLIO BIepBble OOHapy:xeHO B 1982 romy mime m crpaHamy,
KOTOpBbIe 3TO JejlaeT CPaBHUTENbHO HefaBHO. OCHOBHOe pa3jndue B TOM, COOpaHbI U KaKue-
b0 CTAaTUCTHYECKHWe [AaHHBIE O PACOBOM HAaCHJIMe 32 OIpeJeIeHHBIN IIepHUOJ, WIU HeT.
Cucrematnuecku coGupatorcsi pnauusie B ABcrpuw, [Jawww, Quunaazwm, ['epmanumy,
Hupnepnangax, llIBenyn u Bernko6putaHuy, ¥ JOCTATOYHO PacCesTHHbIE NaHHBIE XPAHATCA B
nHpopMaunoHHbIX otAenax B bexsruu, Opanuyu, I'penyu, Ucnanuu, Uranuu, [lopryranuu,
Jlrokcembypre u HWpnanguu. He yauBuTensHO, YTO MeXIy IOKa3aTeIAIMH KOHTPOJA 3a
IIPECTYITHOCTHIO U NPeCTYIIEHUAMHU Ha II0YBe PACOBBIX KOH(IUKTOB MeXy STUMH I'PyIIaMu
CTpaH JOCTaTOYHO Oosibmoit paspeiB [5]. B JlaHum axT IIpecTymHOTO IIOBeLEHUS
3aCYMATHIBAETCHA, €CJAM IIOMULEMCKUM II0J03peBaeT PAaCUCTCKUKA MOTHUB B JIeHCTBHUAX
npectynHuka. B OumasHauu Xe [OMKeH OBITH JOKa3aH PACUCTCKUIM MOTHUB, KOTOPBIi
YCMHTPI/IBaeTCH, KOorzga JKepTBa ABJIAETCA YI€HOM HAIOWOHAJIPHOTO MEHBIIMHCTBA WIN
OT/JIM4YaeTCda OT HPeCTyHHI/IKa II0 HBETY KOXHN WIN BTHI/I‘IECKOMY IIPOUCXOXOEHUIO.
[ToGyxmeHus B TaKOM CjIy4ae OLIEHHBAIOTCA IIOCPEJCTBOM IIATH OCHOBHBIX KaTeTOPHil
BEpOATHOCTU (Zja, Hambosee BEpPOSTHO, BO3MOXKHO, He 3HAIO, He PAaCUCT), U TIepBble IBe
KaTeTOpPUM YYUTHIBAIOTCA IOJNMIMeH, Kak pacucrckue. OFZHAKO CaMH pPeTUCTPAIMOHHEIE
IIPOILeAYPHI 3a9aCTYIO OTJIMYATCA, U He TOJIBKO MEXAY PasHbIMU IIPABOBBIMU CUCTEMAaMH, HO U
B Pa3HBIX paliOHaX Ha TEPPUTOPUU OFHOTO rOCYAapCTBa.
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Kpome TOro, HM B OZHOM rocyzapcrBe, IOMUMO Benmko6puTaHHMM He BemeTCA ydeT
KOJIMYeCTBAa IIpe/ICTaBUTeNell pasHBIX COIMAJBHBIX IPYNII Y HAIIMOHAJIBHBIX MEHBITHHCTB,
IIOCKOJIBKY JIaHHBIE IIePelIUCH HaceleHUs He BKJIIOYAIOT KaTeTOPUIO «HAI[MOHATBHOCTb». JTO
BeChMa YCJIOXKHSAET OIleHKY YPOBHSA PAaCIPOCTPAaHEHHOCTH PACOBOTO HACHIHA. A TOCYZapCTBa —
wiensl EC, rme cucTeMsl ydueTa pPacoOBBIX IIPECTYIUIEHWH Bce >Xe OBITH BBEIEHBI, HUMEIOT
MHOXKECTBO PpasJIMYMil B JeTaldX XpaHeHWs M ydeTa [JAaHHBIX, YTO JeJjaeT BecbMa
IIpo6IeMaTHYHBIMY CPaBHUTEIbHBIE HCCIeJOBAaHUA B JAHHOH cdepe.

[Tonutndeckas u conuanbHas Cpefia B OOLIECTBE OTPAKAETCA OCPEACTBOM OTHOLIEHUI MEXIY
YwieHaMu OOInecTBa B I[eJIOM M MOATPYIIIaMH B YaCTHOCTH, Pa3BUTHE IOJTUTHUYECKUX IIapPTUI
IIPaBOTO M JIEBOTO KpbLIA, 3aKOHOJATENBCTBA M IOJIUTHKUA B OTHOLUIEHWM HMMMUTPDAHTOB
(dvactTuaHO meMoHCTpupyIoTca B «Kpermoctu EBpomnsr»).

ITockonbKy TOHATHME «paca» He OTHOCUTCA K KaTeTOPHAM IONYJIAIMOHHON CTaTHUCTUKY,
IIO3TOMY 3HAYeHUe «IONYJAIMA B OIACHOCTH» BO3MOXKHO JIMIIb IIPHMEHHUTETBHO K
HanuoHampHOCTH. OJHAKO, HAIMOHAIFHOCTH — He CJIMIIKOM YZadyHOe OIpejeleHHe g
HaIlMOHAJIBHBIX MEHBIIHHCTB, IOCKOJIBKY BeZleT K HeZ0OIleHKe «PaCOBBIX» MEHBIIMHCTB (ecIn
u3ydJeHuUe ujeT Ha 6ase TPaXXJaHCTBA).

CyMMupys mMeromeecs TOKa3aTeJbCTBA O IPUMEHEHWU PAaCOBOTO HACHJIHA, MOXKHO C/eJaTh
BBIBOJ:

Jns GonpurmHCTBa CcTpaH MHGOpMALUA NMONTHIEHCKUX 6a3 JAaHHBIX OTJEIBHBIX TOCYAapCTB
HejocTynHa. B crpaHax, rae mHdopMaius cobpaHa IOMULMEH W APYTUMU OPraHU3AIUAMU,
OTMedYaeTcs:

a.rpobyieMa BCeX [JAaHHBIX, 3aPETHCTPUPOBAHHBIX ITOJTHIEHCKUMU y4aCTKaMH 3aKJII04YaeTcs B
TOM, YTO OHHM 3aBHCAT OT YPOBHS JIaTEHTHOCTHM TaKUX IIPECTyIJIeHUN, M PecypcoB,
MHBECTUPYEMBIX B II0ZJOOHOTO POZA UCCIeJOBAaHHUS;

6. mpobsiemMa pa3Iuyuil B IPOLeypax PErUCTPAlUN TAKUX IIPECTYIIEHUIH;

c.mpo6ieMa YCTaHOBJIEHH II0BOJIA COBEPIIEHUS TAaKUX IIPECTyIUIEHHH.

Meroppsl ¥ MpOrpaMMBI KakK OTBET Ha PacoBbIe PECTYIUIEHHS M PACOBOe HaCHJIMe

Kparkuit 0630p npakTuky B JaHHOI cdepe B pamkax EBpocoiosa obecrneunBaeT pazHOOOpasue
IIpPEMEPOB METOA0B U1 IIPOI'PAMM, HANEJIE€HHBIX Hd ITPpEAOTBPAIl€eHNE€ PACOBBIX HPECTYIIJIEHI/Iﬁ u
PACHCTCKOTO HAaCHIHA.

[TporpaMmMbl IO yMeHBIIEHHWIO M IpeJOTBPAlleHHWIO PAacOBOTO HACHUIUA MOXHO YCJIOBHO
IIOAE/JINTHh Ha HECKOJIBKO KaTerOprIZ
HpOI‘paMMBI, HaHpaBJIEHHBIe Ha I/ISY‘-IEHI/IE ANHAMHUKHN OTHOILIEeHUH U IIOBEeJeHMA:
e rpynmsl pucka (cuernuduyecKyre MOJIOAbIe TIOAY U3 HeOIaromnoyIyYHbIX OKPYXKEeHU );
o IIKOJIBPHUKHN U CTY,ZIEHTBI;
® Hace/lleHUE B IEJIOM;
e mnpodeccuu (MOTUIA).
HpeBeHTI/IBHaH COM1aJIbHAA pa60Ta, CBA3dHHAA C BJIMAHWEM Ha aI‘PECCI/IBHYIO MOJIOOEXb;
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ITpeBenTrBHas paboTa COOOIIECTB C IeJABIO paspelleHHUs BOIPOCOB O  PacOBOi
JUCKPUMHHAIIAN A PaCOBOM HACHUJINU;
ITopmep:kka >kepTB pacOBOTO HACUINA M CXeMbI KOMIIeHCAIIUH;
YBenudeHre pOH IMOTUTUYECKOTO, TPOPECCHOHAIBHOIO U COI[UATBHOTO y9aCTUSA IJIA TPYIII
pHUCKa:
e B cdepe MHTETPALIMY HAIIMOHAIBPHBIX MEHBIIMHCTB B ITOJIUIIUIO U Cy/leOHbIe OPTaHEbI;
® cofelicTBHE B HMHTETpallUM TIPyII PHCKa B cdepe HAIMOHAJIMU3AUUM M yYaCTHI B
00IIeCTBEHHOM XU3HU U IIOJIUTAYECKOHN NeaTeTbHOCTH;
CopeticTBre MHTETpaliy HAITMOHAIBHBIX MEHBITNHCTB — UMMHUIPAaHTOB;
e IIyTeM COKpalleHus IOPUAWYECKOrO JaBJIeHHA HAa HMMMUTPAHTOB K JIMI, HITYIIWX
yb6exuina;
ITopnepxka HauboIee IpeAaHHBIX AKTUBUCTOB IIPABOTO KPbLIA B BBIXOJE U3 DKCTPEMUCTCKHUX
OpraHUu3al .

Biuaame Ha IPeCTYITHUKOB C IIe/IbI0 IIPEIIATCTBOBAHUSA KECTOKOMY ITOBe/IeHHIO:
® TPEHWHIH Tepalluy aHTHAaTrPECCHU;
e CIeNMaJu3MpOBAaHHAA IOMUIMA, KOHIEHTPUPYIOIIAA YCHIMUA HA PaCCIeJOBAaHUAX
PAacoBOTO MJIM DKCTPEMUCTCKOTO HaCUJINA;
® yBejluueHHe ITPadOB 32 PACUCTCKUE IIPeCTyIIeHU.

XoTs, MHOXECTBO peCcypcoB OBLIO HANpPaBIeHHO HA PeaIM3al[{i0 IIPOrpaMM  IIO
IIpeJOTBPAllleHHIO PAaCOBOTO HACHIINSA, HEOOXOAMMO OTMETHUTH, YTO HAa CETONHAIIHUI JeHb He
BBIpaOOTAaHO MCC/I€ZIOBAaHUS, Ppe3yJbTaThl KOTOPOTO MOXHO Obuto 66 3¢ (deKTUBHO
HCIIO/Ib30BAaTh IIPU OLIeHKe BO3JeHCTBUH MM 3bGeKTUBHOCTU H3ZepeK OCYIIeCTBIeHHBIX
mporpamum [1, 5-15].

B manHOM acmexTe CBefleHUI JOCTAaTOYHO MaJIO O Pe3yJIbTaTaX aHTUPACUCTCKOM IOIUTUKU U
IIPOrpaMM 32 HMCKJIIOYEHHEM, YCIYyT, KOTOpble MOTYT OBITH IIpeflOCTaBJIEHBI JKepTBaM. Takoe
COCTOSIHME MCCJIeZIOBAaHUM OBLIO OXKHUAEMO, ITIOCKOJIBKY €CTh aHAJIOTUH, KacaeMble COCTOSHUSI
KCCIeJOBAaHUH B APYTUX 00JIaCTAX COLMAIBHOM TOTUTHKA

B ocHoBHOM, monuTHKa aHTHpacusma B EBpome, u B mpegenax EBpomeiickoro coiosa, He
IIpUBeZileHa B COOTBETCTBHME C HAy4YHOH MH(OpMalueil, a CKopee yIIpaBJIsgeTCs HOPMAaTUBHON
Teopueil u upeosorveil. VcciemoBaHusA HODKHBI ellle pa3BUBAThCA B JaHHOM acrekte [11].
Haubonee akTyanpHOIl IpoGieMON OCTaeTCs OLleHKAa IIOTEHIIMasna YTOJIOBHOTO IIpaBa MJis
IIOJTHOTO TIPeJOTBpAllleHUs JAaHHOW IPOo6JIeMbl U CO3[aHUs IIpaBoBOil 6a3bl. COMHUTEIBPHOMN
Ha CETOAHSUIHUN [eHb SBISETCS JOCTOBEPHOCTh JAHHBIX COI[MOJOTHYECKUX HMCCIIeJOBAHHUI.
XoTs, COLMONOTHYEeCKas TeOpUs IIpaBa 3asiBiseT, YTO NMOTPeGHOCTh B YTOJOBHBIX HOPMAax
OOBIYHO MPOAMKTOBAHA HAPYIIEHUAMHU OOIECTBEHHOTO IIOPSAKA, OFAHAKO HE CyLIeCTByeT
J0Ka3aTeIbCTB, KOTOpPBIe OOBACHUIN OBl TUII CAHKIIUI, KOTOPBIi JO/KeH ObITh YCTAHOBJIEHO B
IIpoliecce IpaBOTBOPYECTBA.
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Tema HacuiIMa ZOBOJIBHO CIOXHA M pPacCMarpuBaTh eé ciefgyeT KoMmiutekcHo. K coxanenuro,

OHO CTaHOBUTCS BCE 6oee N3O0 PEHHBIM U JKECTOKMM.

Brimo GBI BechMa HaWBHO YTBEPXKAATh, YTO CIPABUTBHCA C STHUM 3JIOM BO3MOXXHO JIHNIIH

IIpaBOBBIMHU CPpE€CTBAMI. KommiexcHsie xe HCCciIea0BaHUA B STOM 00JIaCTH ITOKA HaXOo4gATCA Ha

HavYaJIbHOM CTaJAuH.
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PROBLEMS OF THE TESTIMONY VERIFICATION OF CRIME COMMITMENT

Abstract

The testimony of a witness, victim, suspect and accused is a complex form of the evidence
which in some cases forms in (fate) of such people that are not able to realize happened.
However this testimony is especially needed to establish the objective reality. The factor that
the destiny of a criminal law case depends upon these testimonies should also be taken into
consideration, since they present an independent form of the evidence. Hence it follows that
the establishment of the completeness and correctness of the testimony given by the witness,
victim, suspect and accused is one of the inquest problems.

Key words: Testimony of a witness; Victim, Suspect; Psycho-energetic methods; Smell

From the demand of the code of penal procedure, the establishment of the testimony
completeness implies the inquiry of every existent proof separately; their verification with
other proofs, i.e. the completeness of the testimony presents their formation by means of the
unity of particular tactic, psychological, procedural or technical media from which we infer
about some fact, circumstances and occurrences. It should also be noticed that the
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completeness of the inner side of the testimony implicates a detailed research into intellectual
conclusions and physical powers existent in the testimony of the witness, victim, suspect and
accused.

It is also ascertained that on particular occasions investigators try to avoid this problem since
they do not know how to interpret such kind of cases.

Difficulty in the diagnostics and estimate of the testimony consisting of unconscious errors
presents its psychological essence. Unintended errors in the testimony are the results of
thoughtless and uncontrolled interaction between a man’s conscious and unconscious
components which are determined by the man’s individuality, namely: mood, purpose, and
temperament, cultural, ethnic and national peculiarities.

In the improvement of psycho-tactic methods we imply a deep penetration of the interrogator
into conscience and subconsciousness of the process participants not only on the level of
logical interaction but also on that of emotional behavior.

It is obvious that the improvement of the psycho-tactical methods of the testimony adoption
and analysis considers and requires the interrogator’s increase in professional level. In this
context more attention is given to such aspects of the interrogator’s knowledge level as:
- Observation-the study of reaction during the interrogation process (procedure);
- Sociability-as a means of the psychological contact establishment;
- Flexibility i.e. to possess enough tactical methods in tactical arsenal in order to find a
way out in conflict situations and for the diagnostics of an investigatory situation.

A psychological condition of a suspect, its change and emotional state, exposure and obtaining
necessary information connected with crime excited an interest of scientists and lawyers long
since.

From the ancient times it was observed that during the interrogation process a person who
had committed a crime experienced a fear of exposure which changed their psychological
functions. Thus for instance in Ancient China suspects had some dry rice pushed in their
mouths and if during the exposure process the rice remained dry(from fear a man’s mouth
dries up), suspect’s guiltiness was proved. In Ancient India a suspect said neutral and critical
words connected with the offence and they had to say the first word that appeared in their
mind and slowly beat the drams simultaneously. Indians thought if the suspect beat the drum
strongly while being said the critical word, he/she was guilty.

If we analyze the above-mentioned methods, it will not be difficult to infer that both nations

used the control of a person’s separate physical change, in these cases - saliva secretion and
movement activity.
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When considering a criminal law case, the use of contemporaneous psychological, chemical or
technical means for the verification of evidential testimonies sometimes acquires unexpected
forms.

‘Psycho-energetic methods belong to the verification form of the testimony. One of such
methods is hypnosis, which is used in various situations by thirty-two countries.

Still scientists are not totally convinced of the safety of this kind of influence over a person
during the interrogation procedure. That is why it is believed that the use of hypnosis while
interrogating a suspect is inhumane. And in the countries where hypnosis is allowed during
the interrogation it is used only in cases of witnesses.

The mechanism of extrasensorics has not yet been studied fundamentally. That is why the use
of it in practice and especially in the case of Georgia is not legal and humane. Practice shows
us that in particular psychological state the accused (suspect) having given the evidence
admits his guilty and considers himself/herself as guilty. Although sometimes they are in such
psychological condition that while presenting the evidence they do not reacts to it as if it is all
the same for them what kind of accusatory material they were presented.

Biorhythmologists ascertain that there are more than a hundred biological rhythms in a man’s
organism which express physical conditions proceeding in it. These are biorhythms of sleep
and awakeness, the changeability of the body temperature, cardiovascular system, etc. There
are biorhythms the detection cycle of which takes months and years. The majority of them
depend on the rhythmical changeability of the sun eradication, moon phases and the
changeability of electromagnetic field. In different countries scientists came to the conclusion
that during the geomantic activity the number of patients in mental hospitals, suicides and
crime increase. They also noticed the dependence between moon phases and the number of
murders.

For an investigator the estimate of a separate emotion display of the interrogated person is as
important as the knowledge of their mood. In this the investigator will be helped by
biorhythmologists, who can determine the best period for the investigation.

Biorhythmologists confirmed that after the experimental interrogation of people, committed a
grave crime, a detailed testimony around the crime was obtained in 28cases (78%) out of 36.
And in 8 cases (22%) the position of the accused did not change but the facts proving their
involvement in the crime were let out. Later the videos of the interrogation were used in the
exposure of the guilty person.

From the tactic viewpoint the interrogated people were not informed that the work period for
them was deliberately chosen in the result of biorhythmologists’ calculation and lawyers’
presence did not hinder the interrogators to obtain the real detailed testimonies.
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The use and creation of pleasant corresponding (suitable) music background is one of the
permitted means during the interrogation of such an accused who is giving a false testimony.
This medium is based on psychological research from the viewpoint of which it is proved that
music can affect man’s emotional sphere.

The influence of music much depends on particular vital conditions in which they exist.
Almost all accused have the music works which give them pleasure. Music excites, creates
corresponding association of thoughts and feelings in the man, which causes a particular
formation of their behavior. Investigations showed that the neutralization of the inner mood
of the accused to give the false testimony is possible by the influence of their favourite music
works (at least for a particular period). The use of music gives the effect when the qualities,
peculiarities of emotional sphere and temperament of the accused are studied thoroughly.

Smell can create and prolong a particular mood, affect person’s behavior, ability to work,
cardiovascular system, intracranial pressure, tone, vision, hearing, and pulse. In many people
it can provoke old memories. It is explained with the fact that the mechanism of smell sense is
connected with such part of brain which governs memories and emotions.

Among the present literature on the accused interrogation there are no recommendations
which consider the distinction of psychological peculiarities according to the sex whereas
psychologists and physiologists indicate the peculiarities of smell perception and its influence
on the behavior of the feminine sex representatives.

In the US police practice there were made experiments on the use of narcotics during the
interrogation with the aim of gaining information. In Vienna the serums of morphine,
chloroform, chlorine scopolamine, which weakened particular cells in brain and had an effect
on a person like alcohol, were used. Later when the person reached a semi-unconscious
condition i.e. particular stopping abilities of the brain were paralyzed, the interrogation
started. In 1944, American scientist G. Mullbar mentioned that after the usage of scopolamine,
in 50% cases the accused people in a semi-unconscious state told the truth.

In 1958-68, similar interrogation methods in the United Nation were known as illegal action,
humiliation of human dignity and breach of human rights, which has no connection with
jurisprudence.

In some countries the use of narcotics during the interrogation is not publicized publicly. That
is why it is desirable that the inadmissibility of the use of such substances would be clearly
mentioned in the penal procedure code.

The difficulty of the similar interrogations lies in choosing an optimal dose. Exceeding the

dose is inadmissible for it can cause a total disconnection or even death whereas a small dose
does not evoke a desirable “effect”.
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In the process of inquest the use of lie detector or “polygraph” for the verification of the
information during the interrogation distinguishes with its effectiveness. In literature this
apparatus is also mentioned as “varyograph”, “platismograph”.

An essential requirement of a psychological research by means of polygraph is a physiological
data fixation of respiration, blood vessel activity, skin conductivity, for which basic sensors
are used: respiration- upper (chest) and lower (stomach, diaphragm); blood vessel activity-
arterial pressure, pulse, filling vessel with blood and skin conductivity- skin resistance,
galvanic reflexes.

Exclusion of one of the mentioned physiological parameters makes the investigation process
unreliable, and other parameters possess a subsidiary function.

By legislation of the majority of countries the use of “polygraph” is prohibited and the result
gained with it has no evidential power. In some countries the use of “polygraph” is permitted
for obtaining the information needed for the investigation. West Europe has a neutral position
in this point, according to the official data there are no such check ups in the police practice.
In Georgia the official information about the use of “polygraph” does not exist.

During the last years in the establishment of the accuracy of the evidential information a
special method of medical research, namely Magnetic resonance imagining (MRI) ,which is
used for health control and diagnostics, have spread. In criminalistics it is called judicial
neurovisualization.

Based on the magnetic resonance, it is possible to obtain specific images from a man’s
organism. Magnetic resonance imaging (MRI) implies gaining information from atomic nuclei
of hydrogen, the most abundant substance existent in the organism. On the basis of MRI
principle the excitement of the atomic nuclei of the organism occurs with the definite
combination of electromagnetic waves, high strain in the magnetic field that returns with a
signal and by means of the computer processing of this signal we gain the image. Magnetic
resonance is especially informative during the research into nervous system, namely central
nervous system, but it does not mean that this method of research is uninformative as regards
to other organs or tissues.

By MRI we can reveal and analyze microcirculation changes connected with neuron activity
in nervous system, namely, in brain. Correspondingly, it is not only anatomic, but also
functional method of research.

When a person thinks about a particular event the conformable motoric area of brain excites

and becomes active: as it does, the blood supply to the same area intensifies. With MRI we can
reveal this excessively supplied area and discuss the functional activity of the definite part of
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brain. It is more than simplified example but it shows us the effectiveness of MRI research and
what possibilities in the diagnostics and estimate of the testimony it has.

Despite the existence of the perfect devices, this branch of radiology is continuing to develop
and improve. That is why it can be said from all the above-mentioned that for the accuracy
(correctness) establishment of the testimony about the committed offence, various technical
and chemical means and psychological methods used over many years have not given proper
effect with the help of which lawyers would be given the opportunity to ascertain the truth.
But it can be said that in the matter of the verification of the evidential testimony about the
committed crime MRI has promising results since the scanning and fixation of the activation
of certain parts of brain are not subject to control of consciousness by the person who is being
investigated and does not have a need for subjective interpretation.
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PECULIARITIES OF THE EVOLUTION OF POLICE GOVERNANCE:
STRATEGY AND TACTICS OF FOREIGN COUNTRIES

Abstract

The problems discussed in the given article are divided into here major issues: 1. Governance
forms; 2. Police as the subject f scientific research; 3. Implementing the “Community policing”
programme in the reforming process of the police. Authors analyzed four models in the
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article: 1. The model of militarized central governance; 2.The model of social control on
criminality; 3. The model of municipal police; 4. The perspective model of police governance.

Key words: Police; Community policing; Criminality; Police governance

The process of formation of the police governance historically is determined by such factors
as: political regime, cultural level of population, country’s economy, etc. All these factors
taken together make the system of police control in different countries. Unlike other law
enforcement bodies, namely police is in close contact with population. Furthermore, police is
responsible for protecting society from delinquents. Police is a special controlling body of the
society. Thus, it is important for society to be well aware what the police do to protect their
safety and peace. Both, government and society always paid special attention to police, its
strategy and tactics as well as to handling the forcing measures. The Georgian police are not
an exception. Its activities determine the state governance and the rate of protection of
citizens’ rights. The experience of foreign countries shows that police governance undergoes
evolution; it goes through stages which are important to understand perspectives. Four models
are discussed in the article: 1. The model of militarized central governance; 2.The model of
social control on criminality; 3. The model of municipal police; 4. The perspective model of
police governance.

The model of militarized central governance was especially important in the Soviet and
European Socialist republics. The following features characterize this model: extra power of
public officials, compelling secret cooperation, keeping an eye on public, brainwashing of the
society, torturing and other methods of violence. On the stage of establishing capitalism as a
state system, these methods were rejected. Though, such methods of governance can be
observed even nowadays. The negative approach to the militarized central governance is
clear.

The method of social control on criminality is considered as the attempt to drive the police
governance from the dead end. In the 60s of XX century, due to increase of criminality, the
idea of strengthening the social function of the police was stimulated in European countries
and especially in the USA. Stimulating of idea caused the process to be overloaded with
abstract and archaic formalism. The extraordinary measured of struggle against crime were
taken, the sanctions against criminals who confessed the committed crimes were abolished or
minimized, civil and legal liability measures were changes. For instance, in FRG, France, Italy,
Scandinavian countries the police became responsible for investigation. The court stated the
simplified production of case processing as they “trusted” police. Self-will of the police
increased in many countries. Unacknowledged “democratization” of the police revealed its
negative impact what provoked self-will in certain policemen and boundless subjectivity.
Neither “totalitarian” not “democratic” model of the police organization worked. It was life
itself hat found the way out from the dead end. It appeared that the police are effective when
it is not against the society and struggles against criminality together with the society.
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The method of municipal police broadens the contacts between the police and the society.
The municipal police was established in many big cities and megalopolises (Amsterdam,
Madrid, Rome, London, Washington, New York, etc.). It means police formations established
by local self-governance that are controlled directly by the latter. They are fully or partially
financed from the local budget and act in the strictly determined jurisdiction. Such an activity
is especially developed in Great Britain. The analysis of the social-economic conditions of the
municipal police shows that it is successful in those countries where the market economy is
well developed and local budgets are actively used for struggle against crime. Decentralized
police mainly acts either in mono-national countries or in those federations where the
tendencies of separatism are not observed alongside the national elite. And finally, the
developed municipal police exists only these where it is under the financial control of the
local government.

While discussing hr perspective model of the police governance, the attention is paid to:
searching for the new forms of ascertaining tight contacts between the society and the
Ministry; theoretical and practical analysis of the existing models; evolution of the experience
of foreign countries; synthesis of the governance of the centralized Ministry and the
broadening of the social functions of the police activities; the relatively between ways of
driving from the dead end.

While analyzing the second issue, it would be advisable to remember H. Schneider’s
considerations discussed in his monograph “Criminology”. According to the scholar, state
bodies that control criminality should be controlled themselves. He also states that in the
democratic country, a public official (politician) can abuse his position and commit a crime at
a certain time and present all the characteristic signs of such a crime. The case when the
police exceed its authority seems to be especially dangerous as this violates the constitutional
right of a citizen. The second issue also touches: historical aspects of the activities of the
police; major conceptions; evolution; the results of ]. Skolnick’s research on the theory of
policemen’s self-assessment; the problem of cultural conflict according to T. Selin’s, R. Klark’s,
J. Wilson’s and the Soviet scholar’s considerations; Albert Reis’s conceptions and the
important points of his theory; and the conclusion stating that severity of the police is
revealed when the society opposes the police and when the society refuses to collaborate with
the police.

While discussing the third issue, it should be stated that in modern countries, the reform of
the police system is one of the most difficult problems as the effective modeling of this system
results in creating convenient conditions for struggle against criminality. Implementation of
such a model among policemen raises legal culture and has positive impact on public opinion
and on the development of legal institutions. The reform of the police system of Western
Europe is not implemented homogeneously. In the beginning of the 90s, the new strategy of
the reform of the police system which was known as the “Community policing” was
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developed in the USA as well as in Europe. Its basic objective was prevention and not the
passive respond to the already committed facts. The activities for prevention took place in the
streets, districts, regions, etc. The conception of the reform required from the police to be
always present in micro-environment and have tight contacts with the population. The police
attempted to refuse using cars and for the purpose of being in close contacts with the
population implemented patrolling by bicycles or on foot. Special attention should be paid to
avoiding criminogenic impact of those particular factors which could have played the role of a
cause of a crime. Criminological researches ascertained that “Community policing” was not
able to defend the police itself. Stigmatization theory was not developed. Unlike the American
model, the elements of “Community policing” are more strengthened in the Japan policy.
Because of the peculiarities of the Japanese culture, society is wore attentive to criminality in
Japan than in America. While characterizing the Japan police, the practice of preventive
observation is singled out.

The general outline of the issue is certainly not absolutely sufficient, but it is obvious that the
police reforms need serious deep research as the knowledge of the experience of other
countries will make profitable conditions for the current reforms that take place in the
Ministry of Internal Affairs of Georgia.
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