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Sesavali 

Tanamedrove pirobebSi sasamarTlo praqtikaSi 
warmoiSoba mTeli rigi problemebi, romelic ukav-
Sirdeba sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis (ganCinebis) Semowmebas da Sesabami-
si gadawyvetilebis (ganCinebis) miRebas. 

winamdebare TemaSi Cven SevecadeT, dagvexasiaTebi-
na sakasacio sasamarTlos mier gadawyvetilebis1 
kanonierebis Semowmebis zogierTi Tavisebureba.  

aRniSnuli sakiTxebi exeba gasaCivrebis insti-
tuts, romelsac gaaCnia sakmaod didi istoria.  

i. javaxiSvili aRniSnavs, rom “unda davaskvnaT, 
rom “saajo kari”, romelSiac vazirTa-upirvelesi 
kviraSi erTxel mosamarTleobda, saqarTvelos pir-
veli safexuris dawesebuleba ki ara, aramed umaR-
lesi sasamarTlo unda yofiliyo, romelSiac pirve-
li safexuris sasamarTlos gadawyvetilebiT ukmayo-
filoTa saCivari da “aja” irCeoda xolme”.2 aqve igi 
agrZelebs, rom “samarTali sameufo”, uzenaesi sasa-
marTlo, sadac winaT saqmeebs TviT mefe arCevda, da-
viT aRmaSenebelma calke dawesebulebad aqcia, ro-
melSiac mefis magier gansakuTrebuli msajulebi 
isxdnen, “kacni marTlad mcnobelni da gankiTxulni 
moCivarTani, romelTa mier miiRebdes kurnebasa.”3 

rogorc vxedavT, saqarTveloSi uZvelesi droidan 
icnobdnen sasamarTlo gadawyvetilebaTa gasaCivre-

                                                
1
 sssk 391-e muxlis pirveli nawilis Tanaxmad “saapelacio 
sasamarTlos gadawyvetileba mxareebma da mesame pirebma 

2 ivane javaxiSvili. qarTuli samarTlis istoria. Txzu-
lebani Tormet tomad, t. VII., Tb. 1984, gv., 341 

3 ix. iqve, gv., 341 
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bis instituts.4 
Tanamedrove kasacia warmoiSva safrangeTSi da aq 

miiRo Tavisi saboloo saxe. me-16 saukuneSi ukve ar-
sebobs sasamarTlo gadawyvetilebebis gauqmebis sa-
mefo sabWosadmi specialuri saCivari (contrari étés et 

nullité s). 1667 wlis ordonansis mixedviT kasacia gani-
sazRvreba, rogorc gadawyvetilebaTa gauqmebis wesi, 
romlebic arRveven ordonansebsa da ediqtebs. kasa-
cia warmoadgenda samefo xelisuflebis atributs da 
Seadgenda samefo sabWos funqcias (conceil des parties). 
aRniSnul sabWoSi arsebuli procedura, romelic 
dafuZnda 1738w. SemorCenilia dRevandel axal saka-
sacio sasamarTlos samoqalaqo ganyofilebaSi.5 

1791 wels damfuZnebelma krebam gadawyvita daeto-
vebina kasaciis instituti, davas iwvevda mxolod is, 
unda daetovebinaT conceil des parties, Tu SeecvalaT igi 
sakanonmdeblo krebasTan arsebuli gansakuTrebuli 
komitetiT kanonebis ganmartebisaTvis, an/da SeeqmnaT 
specialuri sasamarTlo organo, romelic xelmisa-
wvdomi iqneboda yvelasaTvis. debatebis Sedegad mi-
Rebul iqna sasamarTlo organoebis TavSi arsebuli 
sakasacio tribunali, (napoleonis mier gardaqmnili 
iqna sakasacio sasamarTloSi), romelic damoukide-
beli iyo sakanonmdeblo da aRmasrulebeli xelis-
uflebisagan, magram TviTon ar warmoadgenda sasa-
marTlo instancias.6 safrangeTis sakasacio sasamar-
Tlos msgavsad, me-19 saukuneSi sakasacio sasamarT-
loebi Seiqmna belgiaSi, italiaSi, SveicariaSi, es-
paneTSi, rumineTSi, serbeTSi da sxva. 

                                                
4 dawvr. ix. v. xrustali. statia « saqarTvelos Tanamedro-
ve kasaciis warmoSoba da ganviTareba. ». Jurnali 
« marTlmsajuleba », #1, 2009w., gv. 38-45  

5
 http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-
dictionary/049/ 49494.htm  

6 ix. iqve 

http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-dictionary/049/%2049494.htm
http://gatchina3000.ru/brockhaus-and-efron-encyclopedic-dictionary/049/%2049494.htm
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Cven aRar mivyvebiT sakasacio sasamarTlos insti-
tutis Camoyalibebis istoriuli etapebis ganxilvas, 
mxolod aRvniSnavT, rom sakasacio sasamarTlos ga-
aCnia istoriuli fesvebi, ramac sabolood ganapiro-
ba misi, rogorc zemdgomi instanciis sasamarTlos 
Camoyalibeba. sxvadasxva qveynebis sakasacio sasamar-
Tloebs gaaCniaT saerTo da ganmasxvavebeli niSnebi, 
rac garkveuli TaviseburebebiT aisaxeba, upirveles 
yovlisa, gasaCivrebuli gadawyvetilebis Semowmebis 
procesze da Sedegebze. Sedarebis saSualebiT, zogi-
erTi qveynis sakasacio modelis analiziT vecadeT, 
yuradReba gagvemaxvilebina sakasacio sasamarTlos 
iseT niSan-Tvisebaze, rogoricaa gasaCivrebuli ga-
dawyvetilebis samarTlebrivi mxaris Semowmebis 
mniSvneloba. ZiriTadad yuradReba gavamaxvileT sa-
frangeTisa da germaniis sakasacio sasamarTlos mo-
delebze, romelTa analizi ufro naTlad da mkafi-
od gvaZlevs winamdebare TemaSi dasmuli proble-
matikis gamokveTisa da misi SesaZlo gadaWris gze-
bis danaxvis saSualebas. 

Temis aqtualoba. 

winamdebare TemaSi ganxiluli problemis warmo-
Soba ganpirobebulia qarTuli sakasacio sasamarT-
los erT-erTi arsebiTi niSniT, rac gamoixateba ima-
Si, rom sakasacio sasamarTlo amowmebs sakasacio 
wesiT gasaCivrebuli saapelacio sasamarTlos gada-
wyvetilebis (ganCinebis) mxolod samarTlebriv mxa-
res, e.i. gadawyvetilebis kanonierebas, mis iuridiul 
mxares.  

sakasacio sasamarTlo ar aris faqtebis damdgeni 
sasamarTlo, is ar ikvlevs axal faqtebsa da mtki-
cebulebebs. gamonakliss SeiZleba warmoadgendes 
procesualuri darRvevis Semcveli faqtebisa da 
mtkicebulebebis Semowmeba. aqedan gamomdinare, ismis 
kiTxva: Tu sakasacio sasamarTlo ar aris faqtebis 
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damdgeni sasamarTlo da amowmebs gadawyvetilebis 
mxolod samarTlebriv mxares, ra Sexeba gaaCnia mas 
faqtebTan, anu ra mniSvneloba eniWeba faqtobriv ga-
remoebebs sakasacio sasamarTloSi.  

winamdebare naSromi warmoadgens zemoaRniSnul 
kiTxvaze pasuxis gacemis erTgvar cdas. migvaCnia, 
rom SeuZlebelia gasaCivrebuli gadawyvetilebis 
(ganCinebis) samarTlebrivi mxaris Semowmeba faqto-
brivi garemoebebis Semowmebis gareSe da swored 
faqtobrivi garemoebebis Semowmebis kriteriumebis 
gansazRvra iwvevs Cvens interess. faqtobrivi gare-
moebebis mniSvnelobis gansazRvra sakasacio sasamar-
TloSi ukavSirdeba samarTalSefardebis gadasinj-
vasTan dakavSirebul Taviseburebebs.  

rogorc wesi, sasamarTlo praqtika orientirebu-
lia konkretuli saqmis gadawyvetaze da konkretul 
saqmeze samarTalSefardebis gadasinjvisas gansazRv-
ravs faqtobriv garemoebebTan urTierTobis sakiTxs. 

sasamarTlo praqtika ar aris sakmarisi safuZve-
li, romelic mogvcemda faqtobrivi garemoebebis 
mniSvnelobis gansazRvris SesaZleblobas. amisaTvis 
aucilebelia Teoriuli kvleva, romlis erT-erT wi-
napirobas warmoadgens sasamarTlo praqtikiT da-
grovili gamocdilebis ganzogadoeba da Seswavla, 
misi pozitiuri da negatiuri mxareebis gamovlena.  

saqarTvelos samoqalaqo saproceso kodeqsi ar 
Seicavs iseT normas, romelic mogvcemda sakasacio 
instanciis sasamarTlos mier faqtobrivi garemoe-
bebis mniSvnelobisa da Semowmebis moculobis gan-
sazRvris mkafiod gamokveTil da gansazRvrul sa-
marTlebriv kriteriumebs. mxolod procesualur-sa-
marTlebrivi normebis erToblivi analizi gvaZlevs 
SesaZleblobas, davinaxoT gasaCivrebuli gadawyve-
tilebis samarTlebrivi Semowmebis realuri suraTi. 
am procesualur-samarTlebriv WrilSi, romelic 
dadgenilia sakasacio sasamarTlosaTvis, xSir SemT-
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xvevaSi rTulia faqtobrivi garemoebebis dadgenis 
mizniT saapelacio sasamarTlos gadawyvetilebis 
(ganCinebis) gauqmebisa da saqmis xelaxla gansaxil-
velad dabrunebis Tu axali gadawyvetilebis gamo-
tanis Sesaxeb gadawyvetilebis miReba. 

es problema xSirad arTulebs daskvnis gakeTebas 
imis Sesaxeb, Tu sakasacio sasamarTlom ramdenad 
marTebulad daabruna saqme xelaxla gansaxilvelad 
saapelacio sasamarTloSi an ramdenad marTebulad 
gamoitana axali gadawyvetileba; ra faqtobriv gare-
moebebze da rogor unda gaamaxvilos yuradReba sa-
kasacio sasamarTlom; romel faqtobriv garemoebebs 
da ra moculobiT SeiZleba Seexos sakasacio sasa-
marTlo, rodesac saqmes abrunebs saapelacio sasa-
marTloSi xelaxla gansaxilvelad an ZalaSi to-
vebs gasaCivrebul saapelacio sasamarTlos gada-
wyvetilebas (ganCinebas). 

aqedan gamomdinare, aucilebelia Teoriul done-
ze im samarTlebrivi kriteriumebis dadgena, romle-
bic gansazRvraven sakasacio sasamarTlos damokide-
bulebas faqtobriv garemoebebTan.  

gamosakvlevi Temis mizani da amocanebi. 

gamosakvlevi Temis mizania gasaCivrebuli saapela-
cio sasamarTlos gadawyvetilebis (gaCinebis) samar-
TalSefardebis gadasinjvasTan dakavSirebiT sakasa-
cio sasamarTlos mier faqtobrivi garemoebebis far-
glebisa da maTi Semowmebis kriteriumebis dadgena. 

aRniSnuli miznis misaRwevad aucilebelia Semde-
gi amocanebis gadaWra: faqtobrivi garemoebebis mni-
Svnelobisa da Semowmebis wesis zogierTi samarTle-
brivi kriteriumis gansazRvra saapelacio da sakasa-
cio sasamarTloSi; samarTalSefardebis gadasinjvis 
zogierTi Taviseburebis gansazRvra sakasacio ins-
tanciis sasamarTloSi; faqtobrivi garemoebebis, ro-
gorc samarTlebrivi Semowmebis obieqtis zogierTi 
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Taviseburebis gansazRvra sakasacio sasamarTloSi; 
faqtobrivi garemoebebis dadgenisa da Semowmebis pro-
cesis zogierTi Taviseburebis gansazRvra sakasacio 
sasamarTloSi; sakasacio sasamarTlos gadawyvetile-
bis zogierTi Taviseburebani da sakasacio sasamarT-
los miTiTebebis savaldebulo Zalis gansazRvra.  

miTiTebuli amocanebi warmoadgenen kvlevis Sesa-
bamis Tavebs da qmnian Temis struqturul erTobas. 

disertaciis struqtura da moculoba. 

disertacia Sedgeba Sesavlis, 5 Tavisa da daskvni-
sagan. disertaciis moculoba Seadgens 243 gverds, 
romelSic Sedis literaturis nusxa 14 gverdze. 

naSromis pirveli TavSi mocemulia sakasacio sa-
samarTlos mier saapelacio sasamarTlos gadawyve-
tilebis samarTlebrivi Sefasebis zogadi daxasiaTe-
ba. faqtobrivi garemoebebis mniSvnelobisa da Semo-
wmebis wesis zogierTi Tavisebureba saapelacio da 
sakasacio samarTalwarmoebaSi. ganxilulia proce-
sualur-samarTlebrivi normebi, rogorc sakasacio 
sasamarTlos mier faqtobrivi garemoebebis Semowme-
bis ganmsazRvreli kriteriumi.  

am TavSi gakeTebuli daskvnebi gvaZlevs SesaZleb-
lobas, raTa ufro dawvrilebiT davaxasiaToT saka-
sacio sasamarTlos mier gasaCivrebuli gadawyveti-
lebis (ganCinebis) kanonierebis Semowmebis zogierTi 
procesualuri Tavisebureba da ganvasxvavoT faqtisa 
da samarTlis sakiTxebi. 

am mizniT naSromis meore TavSi mocemulia sakasa-
cio sasamarTloSi samarTalSefardebis gadasinjvis 
procesis zogadi daxasiaTeba. gamaxvilebulia yura-
dReba faqtisa da samarTlis sakiTxis urTierTga-
mijvnis problematikaze. ganxilulia subsumfcia da 
misi mniSvneloba sakasacio sasamarTloSi.  

pirveli ori TaviT Cven SevecadeT gamogvekveTa 
kvlevis mimarTuleba, romelic erT SemTxvevaSi exe-
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ba dadgenili faqtobrivi garemoebebis samarTleb-
riv Semowmebas, xolo meore SemTxvevaSi faqtobrivi 
garemoebebis dadgenis procesis samarTlebriv Semo-
wmebas. kvlevis am or mimarTulebas eTmoba diserta-
ciis mesame da meoTxe Tavebi, romlebic aseve urTi-
erTkavSirSia. 

Sesabamisad, naSromis mesame TavSi ufro detalu-
rad aris ganxiluli faqtobrivi garemoebebi, ro-
gorc samarTlebrivi Sefasebis obieqti. aqve Cven ve-
xebiT samarTlis normis gamoyeneba-ganmartebis zo-
gierT Taviseburebas, rac warmoadgens faqtebis Se-
mowmebis kriteriums. radgan am TavSi vixilavT sa-
apelacio sasamarTlos mier dadgenili faqtobrivi 
garemoebebis mniSvnelobas, aucilebeli xdeba imis 
daxasiaTeba, Tu ra SemTxvevebSi gaaCnia dadgenil faq-
tebs savaldebulo Zala sakasacio sasamarTlosaT-
vis da rogor xdeba maTi Semowmeba. am mizniT moce-
mul TavSi ganxilulia prezumfciis mniSvneloba faq-
tobrivi garemoebebis Semowmebisas da dasaSvebi da 
dasabuTebuli sakasacio pretenzia, rogorc am pre-
zumfciis uaryofis procesualuri saSualeba. faq-
tobrivi garemoebebis samarTlebrivi Semowmebisas 
didi roli gaaCnia mtkicebis sagnisa da misi gan-
sazRvris mniSvnelobas sakasacio sasamarTloSi, ase-
ve im faqtebis mniSvnelobas, romlebic ar saWiro-
eben mtkicebas, ris ganxilvasac eTmoba miTiTebuli 
Tavis Sesabamisi paragrafebi. 

amdenad, mesame TavSi gakeTebuli daskvnebis daxma-
rebiT Cven gamovkveTeT, Tu ra mniSvneloba gaaCnia 
saapelacio sasamarTlos mier dadgenil faqtobriv 
garemoebebs sakasacio sasamarTlosTvis, amave dros, 
gamovyaviT is samarTlebrivi kriteriumebi, romlis 
arsebobisasac am faqtebs ar gaaCnia savaldebulo 
Zala sakasacio sasamarTlosaTvis. am ukanasknel Se-
mTxvevaSi sakasacio sasamarTlos ufro mWidro kav-
Siri gaaCnia faqtebTan, ra drosac farTovdeba gasa-
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Civrebuli gadawyvetilebis (ganCinebis) Semowmebis 
samarTlebrivi farglebi. am ukanasknel SemTxvevas 
eTmoba disertaciis meoTxe Tavi. 

kerZod, naSromis meoTxe TavSi mocemulia mtkice-
biTi saqmianobis zogierTi Taviseburebis daxasiaTe-
ba; mtkicebiTi saqmianobisa da misi Sefasebis zogi-
erTi Tavisebureba sakasacio sasamarTloSi. yura-
dReba gamaxvilebulia mtkicebiTi procesis Sefase-
bis zogierT samarTlebriv da logikur kriterium-
ze. mtkicebis procesis stadiebze, rogorc Sefasebis 
obieqtze. amave TavSi ganxilulia sakasacio saCivar-
Si procesualur darRvevaze kasatoris miTiTebis 
zogierTi Tavisebureba da maTi mniSvneloba. ganxi-
lulia mtkicebulebis miReba-gamoTxovis procesua-
luri winapirobebis zogierTi Tavisebureba, aseve, 
mtkicebulebis ganxilvasTan dakavSirebuli zogier-
Ti Tavisebureba da mtkicebis tvirTis ganawilebis 
Sefasebis sakiTxebi. 

naSromis mexuTe Tavi eTmoba sakasacio sasamarT-
los gadawyvetilebis institutis zogierT Tavisebu-
rebas. am TavSi ganxilulia gasaCivrebuli gadawyve-
tilebis (ganCinebis) ucvlelad datovebis samarTle-
brivi kriteriumebi. gasaCivrebuli gadawyvetilebis 
gauqmebisa da saqmis xalaxla gansaxilvelad dabru-
nebis samarTlebrivi kriteriumebi. gasaCivrebuli ga-
dawyvetilebis gauqmebisa da axali gadawyvetilebis 
gamotanis samarTlebrivi kriteriumebi. sakasacio sa-
samarTlos miTiTebebis savaldebulo Zala. 

gamokvlevis obieqti da sagani. 

gamokvlevis obieqts warmoadgens procesualuri 
normebi, romlebic gansazRvraven sakasacio sasamar-
TloSi samarTalSefardebis gadasinjvis SesaZleb-
lobebs, rac moicavs gamokvlevis sagans. gamokvle-
vis sagans warmoadgens faqtobrivi garemoebebis mni-
Svnelobis ganmsazRvreli kriteriumebis dadgena sa-
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kasacio sasamarTloSi. 
gamokvlevis zemoaRniSnuli obieqti da sagani, ro-

gorc mecnieruli procesis kategoriebi, erTmaneTs 
efardeba rogorc zogadi da kerZo, romlis Tana-
xmad obieqtSi gamoyofil unda iqnes misi is nawili, 
romelic warmoadgens kvlevis sagans. 

mecnieruli kvlevis meTodebi. 

aRniSnuli naSromis gamokvlevis dros Cven veca-
deT gamogveyenebina mecnieruli kvlevis saerTo me-
Todebi, kerZod, empiriuli gamokvlevis iseTi meTo-
di, rogoricaa Sedareba. aRniSnuli mogvcems Sesa-
Zleblobas, moviZioT da SevadaroT Semecnebis obi-
eqti sxva qveynebis kanonmdeblobaSi arsebul analo-
giur sakiTxebs, romelTa Soris arsebobs obieqtur 
problemaTa garkveuli erToba. amasTan erTad isini 
unda SevadaroT yvelaze ufro mTavari, arsebiTi 
niSnebis mixedviT, gamosakvlevi sakiTxis miznebisa 
da amocanebis konteqstSi.  

imisaTvis, rom ganvsazRvroT gamosakvlevi sagnis 
cneba da gamovyoT misi arsebiTi niSnebi, romlebic 
damaxasiaTebelia mxolod gansaxilveli sagnisaTvis, 
rac safuZvlad daedeba mis Semdgom ganmartebas, 
aucilebelia, mivmarToT mecnieruli kvlevis iseT 
meTodebs, romlebic gamoiyeneba rogorc empiriul, 
aseve Teoriul doneze, kerZod, abstragireba, anali-
zi, sinTezi, induqcia da deduqcia.  

I. faqtobrivi garemoebebis mniSvnelobisa da 
Semowmebis wesis samarTlebrivi kriteriumebis 

gansazRvris zogierTi sakiTxi sakasacio 
sasamarTloSi 
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1.1. sakasacio sasamarTlos mier saapelacio 
sasamarTlos gadawyvetilebis samarTlebrivi 

Sefasebis zogadi daxasiaTeba 

gansaxilveli Tematikis gaTvaliswinebiT, aRniS-

nul paragrafSi Cven SevexebiT sakasacio instanciis 
sasamarTlos mxolod im mxareebs, romlebic exeba 
saapelacio sasamarTlos mier gamotanili gadawyve-

tilebebis kanonierebis Semowmebas. 
sakasacio sasamarTlos qarTul models gaaCnia 

mTeli rigi arsebiTi niSnebi, romlebiTac igi gan-

sxvavdeba rogorc saapelacio sasamarTlosagan, ase-

ve _ sxvadasxva qveynis sakasacio sasamarTlos mode-

lebisagan.  
swored gadawyvetilebis samarTlebrivi mxaris Se-

mowmeba warmoadgens sakasacio sasamarTlos (qarTu-

li modelis mixedviT) erT-erT ganmasxvavebel ni-

Sans. Tu ufro zustad gamoviyenebT kanonismier ter-

minologias, sakasacio sasamarTlos SeuZlia mxo-

lod Seamowmos, kanonis darRveviT iqna Tu ara ga-

motanili kanonier ZalaSi Seusvleli da gasaCivre-

buli saapelacio sasamarTlos gadawyvetileba (gan-

Cineba). aRniSnulis gaTvaliswinebiT, TemaSi gamoye-

nebul terminebSi “samarTlebrivi mxare”, “samarT-

lebrivi Semowmeba” Cven vgulisxmobT gasaCivrebuli 
gadawyvetilebis “kanonierebis Semowmebas”. sakasacio 
sasamarTloSi gasaCivrebuli gadawyvetilebis kano-

nierebis Semowmebis, rogorc am sasamarTlo instan-

ciisaTvis damaxasiaTebeli aspeqtis, Seswavla mniS-

vnelovania imdenad, ramdenadac zustad es aspeqti 
gansazRvravs sakasacio sasamarTlos qarTuli mode-

lis arss da am sasamarTlo instanciis muSaobis 
specifikas. am aspeqtis Seswavlas gaaCnia sxvadasxva 
mxare: isini exeba, erT SemTxvevaSi _ procesualur-
samarTlebriv normebs, romlebic gansazRvraven ka-

saciis aRniSnuli “mimarTulebis” raobas da, amasTan 
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dakavSirebiT, im procesualur-samarTlebriv urTi-

erTobebs, romlebic warmoiSveba sakasacio saCivris 
aRZvris Sedegad7, meore SemTxvevaSi - am normebis 
ganmartebas, masTan dakavSirebuli iuridiuli teqni-

kis sakiTxebs da a.S. xolo mesame SemTxvevaSi, rac, 
Cveni azriT, naklebad aris Seswavlili, - misi 
(gasaCivrebuli gadawyvetilebis kanonierebis Semo-

wmebis) funqcionirebis sakiTxebs: Tu ra kanonzomie-

rebebs emorCileba aRniSnuli funqcia da ra Tavise-

burebebi axasiaTebs mas moqmedebis procesSi8. 
Cven viziarebT iuridiul literaturaSi gamoTq-

mul mosazrebas, romelic, Cveni azriT, miesadageba 
winamdebare kvlevaSi dasmul sakiTxebs imis Sesaxeb, 
rom samarTlebrivi realiebis Seswavla SesaZlebe-

lia analitikuri gziT, mecnieruli ganzogadebiT 
miRebuli sxvadasxva monacemis (cnebaTa, kategori-

ebis gansazRvra) safuZvelze. aRniSnuli xorcielde-

ba normatiul teqstebze, sasamarTlo gadawyvetile-

bebze, iuridiuli saqmeebsa da samarTlebriv cxov-

rebaSi arsebul sxva safuZvlebze dayrdnobiT. aseve 
ar SeiZleba, ar daveTanxmoT imasac, rom iuridiuli 
fenomenebis mecnieruli ganzogadeba, rac nakarnaxe-

via praqtikis moTxovnilebiT, mJRavndeba (aisaxeba) 
iuridiuli realiebis cnebaTa konstataciaSi, maTSi 
iuridiuli normebis Sinaarsis gamomJRavnebiT, maTi 
ganmartebis, zogadi, gvareobiTi da saxeobiTi Tavi-

                                                
7 am SemTxvevaSi mniSvneloba eniWeba ara mxolod sakasa-
cio saCivris warmoebaSi miRebiT warmoSobil procesua-
lur urTierTobebs, aramed _ sakasacio saCivris dasa-
Svebobis etapze warmoSobil urTierTobebsac, rac gaT-
valiswinebulia sssk 391-e muxliT.  

8 damatebiT, aseve ixileT: 
http://www.pravo.vuzlib.net/book_z1790_page_3.html /Алексеев С. С. 

Право. Азбука. Теория. Философия. Опыт комплексного исследова-

ния. – М.: Издательская группа НОРМА - ИНФРА * М. 1998. с. 126.  
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seburebebis gamokveTiT9. 
unda aRiniSnos, rom Cven mier dasmuli sakiTxi 

aris erTgvari iuridiuli fenomeni, romlis raoba, 
upirveles yovlisa, vlindeba mis funqcionirebaSi. 
magram, sanam SevexebiT mis (kasaciaSi gadawyvetile-

bis kanonierebis Semowmebis) funqcionirebasTan da-

kavSirebul sakiTxebs, vfiqrobT, mas unda mivceT po-

zitiur-samarTlebrivi daxasiaTeba.  
kerZod, saqarTvelos samoqalaqo saproceso ko-

deqsis 393-e muxlis pirveli nawiliT gansazRvrulia 
sakasacio sasamarTlos qarTuli modelis iurisdiq-

ciis zemoaRniSnuli elementi, romlis Tanaxmad, “sa-

kasacio saCivari SeiZleba efuZnebodes mxolod imas, 
rom gadawyvetileba kanonis darRveviTaa gamotani-

li”. kanonis aRniSnuli danawesi moicavs gasaCivre-

buli gadawyvetilebis Semowmebis rogorc materia-

lur-samarTlebriv, aseve - procesualur-samarTleb-

riv mxaresac (amis Sesaxeb mogvianebiT gveqneba sau-

bari).  
unda aRiniSnos, rom gansaxilveli norma Camoya-

libebulia normatiuli moTxovnis konstruqciis 
formiT, rac gulisxmobs imas, rom sakasacio saCiv-

ris safuZvels SeiZleba warmoadgendes mxolod ga-

saCivrebuli gadawyvetilebis kanonis darRveviT ga-

motanaze miTiTeba. aRniSnuli danawesi, upirveles 
yovlisa, gansazRvravs kasatoris uflebis Sinaarss, 
rac ganpirobebulia sakasacio instanciis iurisdiq-

ciis TaviseburebiT, misi instanciurobidan gamomdi-

nare.  
sssk 393-e muxlis me-2 da me-3 nawilebi akonkrete-

ben, Tu ra igulisxmeba “kanonis darRvevaSi”. amde-

nad, isini definiciur xasiaTs atareben. kerZod, aR-

niSnuli normebi uTiTeben, rom kanonis darRvevas 

                                                
9 С.С. Алексеев. Восхождение к праву, поиски и решения. М.2001г., 

с.6. 
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warmoadgens kanonis (normis) araswori gamoyeneba da 
misi arasworad ganmarteba. amdenad, ssk-is 393-e mux-

lis me-2 nawili moicavs im darRvevebis CamonaTvals, 
romelSic SeiZleba gamovlindes kanonis konkretu-

li darRveva.10 
amasTan erTad, xazi unda gaesvas im garemoebas, 

rom gansaxilveli muxlis me-2 nawili moicavs gasa-

Civrebuli gadawyvetilebis Semowmebis samarTlebriv 
mxares, romlis Tanaxmad, samarTlis normebi dar-

Rveulad iTvleba, Tu sasamarTlom arasworad gamo-

iyena da ganmarta materialur-samarTlebrivi norma. 
igive wesi moqmedebs procesualur-samarTlebriv 
darRvevebze mxolod amave muxlis me-3 nawilis kon-

teqstis gaTvaliswinebiT. 
amave muxlis me-3 nawili exeba saproceso samarT-

lis normebis darRvevas, rac SeiZleba gaxdes gasa-

Civrebuli gadawyvetilebis gauqmebis safuZveli, Tu 
am darRvevis Sedegad saqmeze araswori gadawyveti-

leba iqna gamotanili. 
gansaxilvel muxlSi miTiTebul danawesebs ukav-

Sirdeba faqtobriv garemoebebTan Semxeblobis prob-

lematika, rac, Cveni azriT, warmoadgens sakasacio 
sasamarTlos qarTuli modelis iurisdiqciis gansa-

zRvris xerxemals. 
unda aRiniSnos, rom gasaCivrebuli gadawyvetile-

bis Semowmebis procesualur-samarTlebrivi mxare 
ar Semoifargleba mxolod sssk 393-e muxlis me-3 na-

wiliT, igi moicavs agreTve iseT danawesebs, romle-

bic mocemulia amave kodeqsis 394-e muxlSi. miTiTe-

buli muxli imperatiuli xasiaTisaa da moicavs em-

piriul CamonaTvals, romlis arsebobis SemTxvevaSi 
gadawyvetileba yovelTvis iTvleba kanonis darRve-

                                                
10 v. xrustali, statia “gadawyvetilebis kanonierebis Se-
mowmeba sakasacio sasamarTlos mier”, Jurnali “samarTa-
li”, #11, 2001w. gv.25. 
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viT miRebulad, rac iwvevs mis upirobod gauqmebas. 
normatiuli Sinaarsi sssk 394-e muxlSi gamoxatulia 
eqspliciturad da asaxavs im procesualuri xasia-

Tis faqtobriv garemoebebs, romelTa arseboba gamo-

ricxavs gasaCivrebuli gadawyvetilebis sxva mimar-

TulebiT Semowmebas. 
SeiZleba iTqvas, rom aRniSnuli norma warmoadgens 

gasaCivrebuli gadawyvetilebis Semowmebis im auci-

lebel winapirobas, romliTac uzrunvelyofilia ka-

nonierebis dacvis procesualuri principebi, ker-

Zod, gansaxilveli muxlis Tanaxmad, gadawyvetileba 
yovelTvis CaiTvleba kanonis darRveviT miRebulad, 
Tu: a) saqme ganixila sasamarTlos arakanonierma 
Semadgenlobam; b) sasamarTlom saqme ganixila erT-
erTi mxaris dauswreblad, romelsac ar miuRia Se-

tyobineba kanoniT dadgenili wesiT an misi kanonie-

ri warmomadgenlis gareSe, Tu aseTi warmomadgeneli 
kanoniT iyo gaTvaliswinebuli, garda im SemTxveve-

bisa, roca aseTi kanonieri warmomadgeneli cnobs 
sasamarTlo procesis warmarTvis marTlzomierebas; 
g) gadawyvetileba gamotanilia saqmeze, romelic sa-

samarTlos uwyebrivad ar eqvemdebareba; d) gadawyve-

tileba miRebulia saqmis zepiri ganxilvis safuZvel-

ze, romlis drosac darRveulia procesis sajaro-

obis wesebi; e) gadawyvetileba iuridiulad ar aris 
sakmarisad dasabuTebuli; e) gadawyvetilebis dasabu-

Teba imdenad arasrulia, rom misi samarTlebrivi sa-

fuZvlianobis Semowmeba SeuZlebelia; v) gadawyveti-

lebas xels ar aweren is mosamarTleebi, romlebic 
gadawyvetilebaSi arian aRniSnulni; z) gadawyveti-

leba gamotanilia im mosamarTleebis mier, romlebic 
am saqmis ganxilvaSi adre monawileobdnen; T) saqme-

Si ar aris saapelacio sasamarTlos sxdomis oqmi. 
aRniSnuli CamonaTvali amomwuravia da sakmarisia 

erT-erTi zemomiTiTebuli safuZvlis arseboba, raTa 
sakasacio sasamarTlom gaauqmos gasaCivrebuli ga-
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dawyvetileba (ganCineba).  
unda aRiniSnos, rom safrangeTis samoqalaqo sa-

proceso kodeqsi iTvaliswinebs ara identur, magram 
- msgavs procesualur danawess, kerZod, safrangeTis 
samoqalaqo saproceso kodeqsis 604-e muxlis Tana-

xmad, sakasacio gasaCivreba (le pourvoi en cassation) See-

xeba gasaCivrebuli gadawyvetilebis samarTlebriv 
mxares. amdenad, safrangeTis sakasacio sasamarTlo 
amowmebs mxolod samarTalTan dakavSirebul sakiT-

xebs da ar exeba faqts, kerZod, ar akontrolebs 
faqtis Sefasebis siswores.11 amdenad, sakasacio Se-

mowmebis funqcia Semoifargleba im sakiTxis garkve-

viT, Tu ramdenad Seesabameba gasaCivrebuli gada-

wyvetileba samarTlebriv normebs (non-comformité aux 

règles de droit). safrangeTSi sakasacio ganxilvis sagans 
warmoadgens sasamarTloebis mier samarTlebrivi 
normebis gamoyenebisa da ganmartebis sisworis Sefa-

seba, riTac uzrunvelyofilia nacionaluri samarT-

lis erTianoba da kanonis winaSe yvela moqalaqis 
Tanasworoba.12  

Cveni azriT, metad sainteresoa, Tu ra igulisxme-

ba safrangeTis saproceso kodeqsis mixedviT samar-

Tlis normis darRvevaSi. upirveles yovlisa, samar-

Tlis normis darRvevaSi igulisxmeba: kanonis dar-

Rveva, arakompetenturoba, uflebamosilebebis gada-

meteba, debulebaTa SeuTavsebloba, formis daucve-

loba da samarTlebrivi safuZvlis ar arseboba. ka-

nonis darRvevaSi igulisxmeba kanonis araswori ga-

moyeneba, ganmarteba da uari kanonis gamoyenebaze.13  

                                                
11 J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2008. p. 242-248 
12 ix iqve. gv. 248, aseve ix. Boré.J. La cassation en matière civile. 

Paris, 1997, 2-e partiè. p.61. 
13 J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2008. p. 258-

263/aseve ix. Marie-Noëlle Jabard-Bachellier, La technique de 
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mniSvnelovania am SemTxvevaSi xazi gavusvaT imas, 
rom sakasacio sasamarTlo samarTlebriv mxares 
amowmebs mxolod saCivris farglebSi. amasTan, gasa-
Civrebis sababi safrangeTis samoqalaqo saproceso 
kodeqsis 619-e muxlis Tanaxmad unda iyos dasabuTe-
buli da pasuxobdes samarTlebriv SemowmebasTan da-
kavSirebul kriteriumebs.14 

safrangeTis sakasacio sasamarTlo ar gaiziarebs 
gasaCivrebul ganCinebaSi gamoTqmul mosazrebas da 
gaauqmebs ganCinebas im SemTxvevaSi, Tu misTvis SeuZ-
lebelia materialur-samarTlebrivi Sinaarsis Semo-
wmeba. 

sakasacio sasamarTlos mTavari movaleobaa maqsi-
malurad xeli Seuwyos samarTlebrivi normebis swo-
rad ganmartebas.15 samarTlebrivi normebis sworad 
ganmartebis xelSewyobis amocanis ganxorcielebi-
saTvis sakasacio sasamarTlo aqveynebs gadawyveti-
lebaTa biuletens16.  

amasTan erTad, gasaTvaliswinebelia, rom motiva-
ciaSi daSvebuli Secdoma17 ar unda iyos gaTanabre-

                                                                                                    
cassation, pourvois et arrêts en matière civile, 2010, p, 142-143/aseve 
ix. G. Couchez, Procèdure civile. Paris. 1998, p.345 

14 Code de procédure civile, art. 619. 
15 Breton, L’arrêt de la Cour de de cassation, Toulouse, 1975, t. é », p. 6 
16 Jean Vincent, Serge Guinchard, Procédure civile, Dalloz, 1999. p.1045 
17 Le vice dans la motivation – frangul samoqalaqo saproceso 
samarTalSi ganxorcielebul SemowmebaSi tradiciulad 
ganasxvaveben “normatiul” Semowmebas da “disciplina-
rul” Semowmebas. normatiulia iseTi saxis Semowmeba, ro-
melic xorcieldeba sakasacio sasamarTlosTvis gansa-
xilvelad gadacemuli gadawyvetilebebis arsebiT mxare-
ze (samarTlebrivi normis interpretacia da gamoyeneba, 
faqtebis kvalifikacia ...). disciplinaruli Semowmeba da-
kavSirebulia gadawyvetilebebis formasTan an samotiva-
cio nawilTan. arsebiTad, am ukanasknelis mizans warmo-
adgens mxolod zogierTi formaluri an proceduruli 
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buli meqanikur SecdomasTan, radgan is exeba gada-
wyvetilebis dasabuTebas. amdenad, sasamarTlo gada-
wyvetilebis dasabuTebis (la motivation) kontroli gax-
da sakasacio sasamarTlos arsebiTi funqcia.18 

gansaxilveli sakiTxis TvalsazrisiT, aseve yura-
dRebas ipyrobs germaniis saproceso kodeqsi. germa-
niis miwis sasamarTlosa da umaRlesi miwis sasamar-
Tlos saapelacio gadawyvetilebebi SeiZleba gasaCi-
vrdes federalur sasamarTlo palataSi. federalu-
ri palatis samoqalaqo senatebi Sedgeba xuTi pro-
fesionali mosamarTlisagan, romlebic amowmeben sa-
apelacio sasamarTlos gadawyvetilebas mxolod sa-
marTlebrivi TvalTaxedviT. amasTan erTad, saqmis 
gadasinjva SeiZleba, Tu es daSvebulia saapelacio 
gadawyvetilebiT, an Tu TviTon federaluri palata 
daakmayofilebs dainteresebuli mxaris Txovnas. 2001 
wels reformirebulma germaniis samoqalaqo proces-
ma gansazRvra federalur sasamarTloSi kasaciis 
daSvebis Semdegi kriteriumebi: samarTlebriv davas 
unda hqondes principuli mniSvneloba an xels unda 
uwyobdes samarTlis Semdgom ganviTarebas, an unda 
emsaxurebodes samarTalwarmoebis erTianobis gaZli-
erebas (germaniis samoqalaqo saproceso kodeqsis & 
543 muxlis me-2 nawili).19 

amdenad, aRsaniSnavia, rom germaniis samoqalaqo 
saproceso kodeqsis mixedviT, samarTlebrivi dava 
ganixileba samarTlebrivi aspeqtis kuTxiT, xolo 
faqtobrivi garemoebebi, romlebic daadgina gasaCiv-
rebuli gadawyvetilebis gamomtanma sasamarTlom, 

                                                                                                    
moTxovnebis ar dacvis dadastureba, arsebiTi mxaris ga-
Tvaliswinebis gareSe. dawv. ix. Marie-Noëlle Jabard-Bachellier, 

La technique de cassation, pourvois et arrêts en matière civile, 2010, p, 49  
18 Georges Picca, Liane Cobert, La Cour de Cassation. 1986, p.71-72 
19 GTZ-is masalebi. marTlmsajuleba germaniaSi da samar-
Talwarmoeba samoqalaqo saqmeebze. 
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savaldebuloa mesame instanciis sasamarTlosaTvis, 
im SemTxvevebis garda, rodesac aRniSnuli gasaCivre-
bulia dasaSvebi da dasabuTebuli wesiT.20  

qarTuli modelisagan gansxvavebiT, ruseTis samo-
qalaqo saproceso kodeqsis Tanaxmad sakasacio in-
stanciis sasamarTlo sakasacio saCivris farglebSi 
amowmebs pirveli instanciis gadawyvetilebis kanoni-
erebasa da dasabuTebulobas. sasamarTlo afasebs 
saqmeSi arsebul, aseve damatebiT warmodgenil mtki-
cebulebebs, romlebic adastureben gasaCivrebul sa-
samarTlo gadawyvetilebaSi miTiTebuli faqtebsa da 
samarTalurTierTobas an adgenen axal faqtebs, Tu 
miiCnevs, rom maTi warmodgena ar iyo SesaZlebeli 
pirveli instanciis sasamarTloSi. amasTan erTad, sa-
kasacio sasamarTlos SeuZlia kanonierebis intereseb-
Si Seamowmos gadawyvetileba sruli moculobiT.21 

amdenad, ruseTis sakasacio sasamarTlo amowmebs 
gasaCivrebuli gadawyvetilebis ara marto samarTle-
briv mxares, ara marto materialuri da procesua-
luri samarTlis normebis gamoyenebis siswores, 
aramed faqtobriv mxaresac.22   

aseve interess iwvevs italiis samoqalaqo sapro-
ceso kodeqsi. kerZod, 3601 muxliT dadgenilia saka-
sacio wesiT gasaCivrebis SemTxvevebi. magaliTad, 3601 
muxlis Tanaxmad sakasacio wesiT SeiZleba gasaCiv-
rdes gadawyvetileba saapelacio sasamarTlos gver-
dis avliT23 Tu saCivrdeba mxareTa SeTanxmebiT mxo-

                                                
20 А.Г. Давтян, igive naSromi, gv. 376. 
21 Гражданский процессуальный кодекс РФ, ст.347 
22 Н.М. Коршунов, Ю.Л. Мареев, Гражданский процесс, М. 2004г., с. 

508 
23 ix. Codice di procedura civile 360’ (Puo' inoltre essere impugnata con 

ricorso per cassazione una sentenza appellabile del tribunale, se le parti 

sono d'accordo per omettere l'appello).  



 25 

lod gadawyvetilebis samarTlebrivi mxare24. amave 
kodeqsis 3841 muxlis pirveli punqtis Tanaxmad saka-
sacio sasamarTlo saCivars ixilavs 3601 muxlis me-3 
punqtiT dadgenili wesiT, romlis Tanaxmad sakasa-
cio wesiT saCivrdeba samarTlis normebis arasworad 
gamoyeneba da ganmarteba da/an xelSekrulebebiT 
gaTvaliswinebuli normaTa darRvevis SemTxvevebi25. 

rogorc vxedavT, zemoaRniSnuli qveynebis sakasa-
cio sasamarTlos modelebi met-naklebad gansxvavde-
bian qarTuli sakasacio sasamarTlosagan, magram 
bevri msavsebac gaaCniaT. aRniSnuli Taviseburebebi 
upirveles yovlisa ukavSirdeba sakasacio sasamarT-
los faqtebTan Semxeblobis kuTxiT, rasac dawvri-
lebiT ganvixilavT. 

amdenad, saapelacio sasamarTlos gadawyvetile-
bis (ganCinebis) kanonierebis Semowmeba gulisxmobs 
materialur-samarTlebrivi da procesualur-samarT-
lebrivi normebis darRvevis Semowmebas. magram saka-
sacio sasamarTlos qarTuli modelis mixedviT, ga-
dawyvetilebis kanonierebis Semowmebas gaaCnia 
Tavisi farglebi, romelsac mosamarTle ver gascde-
ba, kerZod, sssk 404-e muxlis pirveli nawilis Tana-
xmad, sakasacio sasamarTlo amowmebs gadawyvetile-
bas sakasacio saCivris farglebSi. sakasacio sasa-
marTlos ar SeuZlia Tavisi iniciativiT Seamowmos 

                                                
24 Ma in tale caso l'impugnazione puo' proporsi soltanto a norma del primo 

comma, n. 3. 
25 Le sentenze pronunciate in grado d'appello o in unico grado possono 

essere impugnate con ricorso per cassazione per violazione o falsa appli-
cazione di norme di diritto e dei contratti e accordi collettivi nazionali di 

lavoro. Codice di procedura civile 384’. aseve ix. italiis sakasa-

cio sasamarTlos gadawyvetilebebi Cfr. Cassazione Civile, sez. 

III, sentenza 18 luglio 2007, n. 16002, Cassazione Civile, sez. III, sentenza 

19 febbraio 2009, n. 4122, Cassazione Civile, sez. III, sentenza 9 aprile 

2009, n. 8689 e Cassazione Civile, sez. III, sentenza 4 gennaio 2010, n. 7 

in Altalex Massimario. 

http://www.altalex.com/index.php?idnot=38432&idstr=20
http://www.altalex.com/index.php?idnot=45290&idstr=20
http://www.altalex.com/index.php?idnot=45290&idstr=20
http://www.altalex.com/index.php?idnot=45888&idstr=20
http://www.altalex.com/index.php?idnot=45888&idstr=20
http://www.altalex.com/index.php?idnot=48885&idstr=20
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saproceso darRvevebi, garda 396-e muxlis pirveli 
nawilis “v” qvepunqtSi miTiTebuli faqtebisa, rom-
lebic miuTiTeben procesualur darRvevebze (ix: 1.3). 

yovelive aRniSnuli miuTiTebs imaze, rom qarTu-
li modelis sakasacio sasamarTlo ar aris faqte-
bis damdgeni sasamarTlo da amowmebs mxolod gasa-
Civrebuli gadawyvetilebis kanonierebis sakiTxs. 

SeiZleba sakmaod bevri iTqvas imis Sesaxeb, Tu 
riT aris ganpirobebuli kasaciis aseTi modelis ar-
seboba, magram, vfiqrobT, rom mis mTavar maxasiaTe-
bels warmoadgens is miznebi da amocanebi, romle-
bic dgas sakasacio sasamarTlos winaSe. 

Cven migvaCnia, rom zustad “Semowmebis samarTleb-
rivi funqcia” aris sakasacio sasamarTlos amocanebi-
sa da miznebis ganmsazRvreli erT-erTi elementi.26 
aRniSnuli amocanebi da miznebi Tavis mxriv atarebs 
zogad da specialur xasiaTs, xolo samarTalSefar-
debis gadasinjvis regulaciuri funqcia uzrunvel-
yofs dasmuli amocanebis gziT dasaxuli miznebis 
miRwevas. “Semowmebis samarTlebriv funqcias”, ro-
gorc sakasacio sasamarTlos erT-erT arsebiT niSans, 
axasiaTebs mTeli rigi iseTi Taviseburebebi, romelTa 
axsnis gzebi Cven pirvel rigSi unda veZeboT samar-
TalSefardebis gadasinjvis regulaciur funqciaSi. 

Cven ar SevexebiT amocanaTa im rigs, romlebic 
zogadia samive, maT Soris _ sakasacio instanciis 
sasamarTlosaTvis. amocanebi da miznebi ganuyofe-
lia erTmaneTisagan da SeiZleba iTqvas, rom yvela 
konkretuli amocana garkveulwilad TviTon warmo-
adgens mizans27. swored misi realizaciis Sedegad 

                                                
26 Sead. T. mamiaSvili. statia: “sakasacio sasamarTlos 
gadawyvetileba”. Jurnali Jurnali “marTlmsajuleba”, 
#1, 2008w., gv., 105  

27 dawvr. ix. М.А. Алиескеров, Кассационное производство по 

гражданским делам: вопросы теории и практики. изд. «норма», 

2005г., с. 42. 
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miiRweva is zogadi da fundamenturi miznebi, romle-
bic damaxasiaTebelia demokratiul sazogadoebaSi 
arsebuli sasamarTlosaTvis. Cven SevexebiT mxolod 
sakasacio sasamarTlos im miznebsa da amocanebs, 
romelTa arsebobac dakavSirebulia sakasacio sasa-
marTlos mier gadawyvetilebis mxolod samarTleb-
rivi kuTxiT SemowmebasTan.  

kerZod, iuridiul literaturaSi aRniSnulia, rom 
sakasacio sasamarTlos gaaCnia Semdegi miznebi: in-
dividualuri interesis dacva, romelic mimarTulia 
mxareTa uflebebisa da interesebis dacvisaken da 
sajaro interesebis dacva, romelic mimarTulia ka-
nonebis erTgvarovan gagebasa da erTiani marTlmsa-
julebis Camoyalibebisaken.28  

ar SeiZleba, yuradReba ar gavamaxviloT rezolu-
ciaze centraluri da aRmosavleT evropis qveynebSi 
sasamarTlo xelisuflebis gaZlierebis Sesaxeb. mas-
Si aRniSnulia, rom uzenaesi sasamarTlo, romlis 
konkretuli mizania samarTlis dinamikuri, progre-
sirebadi da maunificirebeli ganmartebis uzrunvel-
yofa, mniSvnelovan rols TamaSobs samarTlebrivi 
usafrTxoebis ganmtkicebaSi. zogadad, uzenaesi sasa-
marTloebi uzrunvelyofen imas, rom garantirebuli 
iyos moqalaqeTa samarTlebrivi mdgomareoba sxva mo-
qalaqeebTan an xelisuflebis organoebTan urTier-
TobaSi.29 ra Tqma unda, rezoluciaSi aRniSnulia 

                                                
28 T. liluaSvili, samoqalaqo saproceso samarTali, Tb. 
2005, gv. 494. 

29 centraluri da aRmosavleT evropis uzenaesi sasamarT-
loebis TavmjdomareTa da mosamarTleTa Sexvedraze mi-
Rebuli rezolucia centralur da aRmosavleT evropis 
qveynebSi sasamarTlo xelisuflebis gaZlierebis Sesa-
xeb, Temaze “uzenaesi sasamarTlo da sakonstitucio sa-
samarTlo: rolis, uflebamosilebisa da funqciebis ur-
TierTdamokidebuleba,” praRa da brno, 21 – 23 oqtom-
beri, 1998 weli. 
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uzenaesi sasamarTlo da ara _ sakasacio, magram 
unda iTqvas, rom es savsebiT exeba sakasacio instan-
cias, rogorc uzenaes sasamarTlos.30 

miTiTebuli miznebi miiRweva rogorc zogadad 
procesualuri urTierTobebis sistemisaTvis damaxa-
siaTebeli samarTlebrivi meqanizmebis amoqmedebiT, 
aseve - im specialuri procesualuri saSualebebis 
gamoyenebiT, romlebic sabolood mimarTulia saka-
sacio sasamarTlos winaSe dasmuli amocanebis gada-
wyvetisaken. aRniSnuli samarTlebrivi saSualebebis 
gamoyenebis kanonzomiereba faqtobrivad gansazRv-
ravs sakasacio sasamarTlos procesualur-samarT-
lebriv saqmianobas. 

marTebulia aRiniSnos, rom am specialuri proce-
sualuri saSualebebis sworad gamoyenebas gaaCnia 
gadamwyveti mniSvneloba sakasacio sasamarTlos wi-
naSe gansazRvruli miznebis miRwevisaTvis. SeiZleba 
iTqvas, rom erTianobaSi aRebul samarTlebriv saSu-

                                                
30 saqarTvelos uzenaes sasamarTloSi funqcionirebs sa-
qarTvelos uzenaesi sasamarTlos sadisciplino palata, 
romelic pirveli instanciis wesiT axdens mosamarTle-
Ta sadisciplino kolegiis gadawyvetilebebis gadasinj-
vas, rogorc faqtobrivi, aseve - samarTlebrivi da da-
kisrebuli saxdelis samarTlianobis TvalsazrisiT. ase-

ve, “advokatis Sesaxeb” saqarTvelos kanonis 35-e muxlis 
Tanaxmad, advokatisaTvis disciplinuri saxdelis dade-
bis Sesaxeb eTikis komisiis mier miRebuli gadawyveti-
leba pirveli instanciis wesiT saCivrdeba advokatis 
mier uzenaes sasamarTloSi. ssip restituciisa da kom-
pensaciis komisiis gadawyvetilebebi “yofil samxreT 
oseTis avtonomiur olqSi konfliqtis Sedegad saqar-
Tvelos teritoriaze dazaralebulTa qonebrivi resti-
tuciisa da kompensaciis Sesaxeb” saqarTvelos kanoniT 
dadgenili procedurebis darRvevis SemTxvevaSi SeiZle-
ba gasaCivrdes saqarTvelos uzenaes sasamarTloSi. da-
wvrilebiT ix. “administraciuli saproceso samarTlis 
saxelmZRvanelo”, Tb. 2008w. gv. 158. 
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alebaTa sistemis meSveobiT mowesrigebulia is pro-
cesualur-samarTlebrivi urTierTobebi, romlebic 
warmoiSveba sakasacio saCivris aRZvriT. zustad am 
samarTlebrivi saSualebebis sistema warmoadgens sa-
marTlebrivi mowesrigebis meqanizms31, romelic gan-
sazRvravs, konkretul SemTxvevaSi, kasaciis Tavise-
burebebs. aRniSnuli Taviseburebis arss ki warmoad-
gens gasaCivrebuli gadawyvetilebis samarTlebrivi 
mxaris Semowmeba. 

TavisTavad, gasaCivrebuli gadawyvetilebis samar-
Tlebrivi mxaris Semowmebis funqcia warmoadgens sa-
kasacio sasamarTlos kompetenciis gamovlinebis 
mniSvnelovan kategorias, xolo funqcionalur do-
neze - sakasacio instanciis sasamarTlos iurisdiq-
ciis ganmsazRvrel erT-erT elements, riTac sabo-
lood ganisazRvreba procesualuri urTierTobebis 
Taviseburebebi. 

magram, miuxedavad imisa, rom sakasacio sasamarT-
lo ar aris faqtebis damdgeni sasamarTlo da amow-
mebs mxolod gadawyvetilebis samarTlebriv mxares, 
migvaCnia, rom samarTlebrivi Semowmebis funqcia ar 
arsebobs da arc SeiZleba warmovidginoT faqtobri-
vi garemoebebis gareSe. ufro metic, miviCnevT, rom 
SeuZlebelia bolomde aixsnas kanonierebis Semowme-
bis fenomeni, Tu ar ganisazRvreba faqtobrivi gare-
moebebis mniSvneloba kanonierebis Semowmebis pro-
cesSi - ra gavlenas axdens faqtobrivi garemoebebi 
kanonierebis Semowmebis wesze da sabolood ra kri-
teriumebi gansazRvravs sakasacio sasamarTlos Se-
mxeblobas faqtobriv garemoebebTan. 

maSasadame, zemoaRniSnuli zedapiruli mimoxilva 
warmoadgens im aTvliT wertils, orientirs, rome-
lic mxolod da mxolod zogadad migviTiTebs ima-
ze, Tu ra igulisxmeba kanonierebis darRvevaSi. 

                                                
31 С.С. Алексеев. Общая теория права. т.2, М.1982г., с.9. 
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magram, imisaTvis, raTa gamovkveToT kasaciis mier 
gadawyvetilebis kanonierebis Semowmebis iseTi aspeq-
tebi, romlebic mxolod misTvis (sakasacio sasamar-
TlosaTvis) aris damaxasiaTebeli, riTac sabolood 
ganisazRvreba sakasacio sasamarTloSi gasaCivrebu-
li gadawyvetilebis samarTlebrivi Semowmebis arsi 
da is, Tu ra mniSvneloba gaaCnia faqtobriv garemoe-
bebs gadawyvetilebis samarTlebrivi Semowmebis dros, 
Cven migvaCnia, rom igi unda SevadaroT saapelacio 
sasamarTlos qarTuli modelis zogierT mxares.  

unda iTqvas, rom sxva qveynebis sakasacio sasamar-
Tloebis modelebis ganxilvas SedarebiTi analizis 
gziT mniSvneloba eniWeba sakasacio instanciis qar-
Tuli modelis (mTlianobaSi an misi nawilis) zeda-
pirze arsebuli Taviseburebebis gamovlenisaTvis, 
rac ar aris sakmarisi kasaciaSi kanonierebis Semo-
wmebis yvela aucilebeli detalis asaxsnelad. miviC-
nevT, rom am Taviseburebebis, maTTan logikurad da 
procesualurad dakavSirebuli faqtorebis gamovle-
nis mizniT, ar SeiZleba es aspeqti ar iqnes ganxilu-
li misi funqcionirebis gareSe, e.i. Tu ar vnaxavT 
kanonierebis Semowmebis process. zustad aRniSnuli 
procesi, romelic samarTlis dinamikis sferos gane-
kuTneba, miuTiTebs im urTierTkavSirebze, romleb-
sac sxvadasxva etapze (apelacia, kasacia) gaaCniaT 
maTTvis damaxasiaTebeli kanonzomierebebi da logi-
kurad ukavSirdebian erTmaneTs. Cven migvaCnia, rom 
am kanonzomierebebis gamovlenis erT-erTi (da ara 
erTaderTi) gzaa _ saapelacio da sakasacio samar-
TalwarmoebasTan dakavSirebuli, CvenTvis saintere-
so aspeqtebis Sedareba. 

amasTan erTad, unda aRiniSnos, rom gansaxilveli 
kuTxiT kasaciisa da apelaciis SedarebiTi analizi 
dagvexmareba saapelacio samarTalwarmoebis iseTi 
samarTlebrivi Taviseburebebis gamovlenaSi, rom-
lebsac didi mniSvneloba eniWeba ukve sakasacio sa-
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marTalwarmoebisaTvis damaxasiaTebeli samarTalSe-
fardebis Sefasebis institutis ganxilvaSi.  

1.2. faqtobrivi garemoebebis mniSvnelobisa da 
Semowmebis wesis zogierTi Tavisebureba saapelacio 

da sakasacio samarTalwarmoebaSi 

aucileblad miviCnevT, xazi gavusvaT imas, rom 
Cven ar vixilavT yvela im meqanizms, romelic dama-
xasiaTebelia saapelacio da sakasacio sasamarTlos 
qarTuli modelebisaTvis.  

konkretul SemTxvevaSi Cveni interesis obieqts 
warmoadgens mxolod da mxolod saapelacio da sa-
kasacio sasamarTloebis mier gadawyvetilebis Semo-
wmebis zogierTi iseTi sakiTxi, romelic dagvex-
mareba sakasacio sasamarTlos mier gadawyvetilebis 
Semowmebis damaxasiaTebel Taviseburebaze yuradRe-
bis gamaxvilebaSi. 

saapelacio sasamarTlos qarTuli modeli warmo-
adgens e.w. arasrul (SezRudul) apelacias32. iuri-
diul literaturaSi aRniSnulia, rom arasruli ape-
laciis dros saapelacio saCivris dasabuTebuloba 
mowmdeba im faqtobrivi garemoebebis mixedviT da im 
mtkicebulebebiT, romlebic warmodgenili iyo pir-
veli instanciis sasamarTloSi da romlebic Seamow-

                                                
32 unda aRiniSnos, rom ruseTis samoqalaqo saproceso ko-
deqsis Tanaxmad, sakasacio sasamarTlo calke instanci-
is sasamarTlos warmoadgens, magram Tavisi bunebiT miu-
axlovda arasrul (SezRudul) apelacias, romelsac ga-
aCnia misTvis damaxasiaTebeli niSnebi. maTgan SeiZleba 
gamovyoT is, rom sakasacio sasamarTlo amowmebs gasaCiv-
rebul gadawyvetilebas rogorc samarTlebrivi, aseve - 
faqtobrivi TvalsazrisiT (Курс гражданского процесса: тео-
ретические начала и оснавные институты, Сахонова Т.В. 2008г., с. 

633). 
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ma da Seafasa am sasamarTlom.33 magram es ar niSnavs 
imas, rom saapelacio sasamarTloSi ar daiSveba axa-
li faqtebisa da mtkicebulebebis warmodgena. ara-
sruli apelaciis dros axali faqtebisa da mtkice-
bulebebis wardgena saapelacio samarTalwarmoebaSi 
dasaSvebia mxolod kanoniT gansazRvruli pirobebis 
arsebobisas (sssk 380-e da 382-e muxlebi).34  

saqarTvelos samoqalaqo saproceso kodeqsis 377-e 
muxlis pirveli nawilis Tanaxmad, saapelacio sasa-
marTlo amowmebs gadawyvetilebas saapelacio saCiv-
ris farglebSi, faqtobrivi da samarTlebrivi Tval-
sazrisiT. amave muxlis me-2 nawilis Tanaxmad, samar-
Tlebrivi TvalsazrisiT Semowmebisas sasamarTlo 
xelmZRvanelobs 393-e da 394-e muxlebis moTxovnebiT. 
wina paragrafSi Cven ganvixileT aRniSnuli normebi 
da rogorc ukve mivuTiTeT, “Semowmebis samarTle-
briv mxareSi” unda vigulisxmoT kanonis35 nebismieri 
darRvevis Semowmeba.  

amdenad, saapelacio sasamarTlo gadawyvetilebis 
kanonierebis Semowmebisas valdebulia, Seamowmos 
pirveli instanciis mier dadgenili faqtobrivi ga-
remoebebis iuridiuli mxare, aseve is, Tu ramdenad 
kanonis moTxovnaTa dacviT aris isini dadgenili.36 
sakasacio sasamarTlos msgavsad, materialur-samar-
Tlebrivi normebis darRvevebis Semowmebisas saape-
lacio sasamarTlo ar aris SeboWili (SezRuduli) 
saapelacio saCivris farglebiT da SeuZlia, Seamow-

                                                
33 T. liluaSvili, apelacia samoqalaqo procesSi. praqti-
kuli saxelmZRvanelo, T. 2005w., gv. 8. 

34 T. liluaSvili, igive naSromi, gv.9. 
35 sssk 393-e muxlis pirvel nawilSi aRniSnul termin 
“kanonSi” unda vigulismoT nebismieri samarTlebrivi 
aqti an misi nawili.  

36 dawvrilebiT ixileT: T. liluaSvili, miTiTebuli na-
Sromi, gv. 52. 
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mos materialur-samarTlebrivi normebis darRvevebi 
sruli moculobiT im materialuri xasiaTis norme-
bis CaTvliT, romelzec apelanti ar uTiTebda. amiT 
es ori instanciis sasamarTlo erTmaneTs emsgavseba. 

sainteresoa, sad gadis is zRvari, romelic maT 
mijnavs erTmaneTisagan?  

unda aRiniSnos, rom gansxvavebebi vlindeba ro-
gorc samarTlebrivi normebis statikaSi, aseve - maT 
dinamikaSi37.  

magram im logikuri aTvlis wertils, romelic 
mogvcems SesaZleblobas, gaverkveT am aspeqtTan (pro-
cesualuri darRvevebis Semowmeba) dakavSirebuli 
sxvadasxva “detalis” ganxilvaSi, warmoadgens am 
ori instanciis sasamarTlos faqtobriv garemoebeb-
Tan Semxeblobis Taviseburebebi. aqve unda mivuTi-
ToT, rom es Taviseburebebi, upirveles yovlisa, 
vlindeba procesualur-samarTlebriv normebSi, rom-
liTac ganisazRvreba maTi Semowmebis wesi da farg-
lebi.38  

iuridiul literaturaSi gamoTqmulia Semdegi mo-
sazreba: “gadawyvetilebis, rogorc faqtobrivi, ise 
iuridiuli dasabuTebulobis Semowmebis dros saape-
lacio sasamarTlos SeuZlia gascdes saapelacio 
saCivris farglebs, e.i. SeuZlia Seamowmos iseTi da-
rRvevebi, daSvebuli mtkicebulebebis Sefasebisa da 
faqtobrivi garemoebebis dadgenis dros, agreTve ka-
nonis iseTi darRvevebi, romlebzec ar iyo miTiTe-

                                                
37 konkretul SemTxvevaSi “statikasa” da “dinamikaSi” vgu-
lisxmobT ara samarTlis Tvisebas, mis gansakuTrebul 
mdgomareobas, aramed - saSualebas, romelic erT SemTx-
vevaSi vlindeba konkretul pozitiur-samarTlebriv 
normebSi, xolo meore SemTxvevaSi - am normebis regula-
ciur funqciaSi.  

38 aseve ix. T. liluaSvili. statia: “saqarTvelos axali 
samoqalaqo saproceso kodeqsi”. Jurnali “qarTuli sa-
marTlis mimoxilva”, me-4 kvartali, 1998 weli, gv. 19-20 
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buli saapelacio saCivarSi.”39 amasTan mimarTebiT 
metad sainteresoa sakanonmdeblo cvlileba,40 rome-
lic exeba saapelacio sasamarTloSi saqmis zepiri 

mosmenis gareSe ganxilvis Taviseburebebs (sssk 376¹-
e muxli). kerZod, gansaxilveli norma uSvebs imas, 
rom saapelacio saCivari SeiZleba emyarebodes 
kanonis darRvevas da moiTxovdes gasaCivrebuli 
gadawyvetilebis (ganCinebis) mxolod samarTlebrivi 
mxaris Semowmebas, xolo sxva SemTxvevaSi, SeiZleba 
moiTxovdes (saapelacio saCivari) aramarto 
samarTlebrivi, aramed - misi faqtobrivi 
safuZvlianobis Semowmebasac (igulisxmeba ara 
axali faqtebi da mtkicebulebebi, aramed pirvel 
instanciaSi wardgenili mtkicebulebebi da 
dadgenili faqtobrivi garemoebebi).41 aRniSnuli 
muxli, miuxedavad imisa, rom exeba zepiri mosmenis 
gareSe saqmis ganxilvis gadawyvetis sakiTxs, 
moicavs iseT debulebebs, romlebic badebs kiTxvebs 
apelaciis mier gadawyvetilebis Semowmebis 
moculobasTan dakavSirebiT, kerZod, kanonis miTiTe-
bulma cvlilebebma xom ar Seitana garkveuli ko-
reqtivebi apelaciis mier gadawyvetilebis Semowme-
bis farglebSi da amave dros, xom ar daayena eWvqveS 
iuridiul literaturaSi gamoTqmuli mosazrebebi? 

                                                
39 T. liluaSvili, miTiTebuli naSromi, gv. 53. aseve ix. T. 
liluaSvili, v. xrustali, saqarTvelos samoqalaqo sa-
proceso kodeqsis komentarebi, meore gamocema, Tb. 2007. 
gv. 646. 

40 saqarTvelos 2007 wlis 28 dekembris kanoni #5669 – ssm 
I, 2008w., #1, mux.1. 

41 sssk 376¹-e muxlis gamoyenebis procesualur-samarTle-
briv winapirobas warmoadgens sssk 368-e muxlis pirveli 
nawilis “T” qvepunqti, romlis Tanaxmad, saapelacio sa-
Civris Sinaarsi aseve unda Seicavdes miTiTebas, xom ar 
surs saapelacio saCivris warmdgens saqmis zepiri mos-
menis gareSe ganxilva. 
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am kiTxvaze pasuxis gasacemad, vfiqrobT, unda da-
vazustoT, ras niSnavs gadawyvetilebis Semowmebis 
farglebi apelaciaSi. iuridiul literaturaSi ga-
moTqmulia mosazreba (sssk 377-e muxlis pirveli 
nawilis mixedviT), rom “saapelacio saCivris farg-
lebSi igulisxmeba is materialur-samarTlebrivi 
moTxovna42, romelsac apelanti ayenebs saCivarSi da 
saapelacio sasamarTlos SezRudva saCivris farg-
lebiT, am materialur-samarTlebrivi moTxovniT Se-
zRudvas gulisxmobs.”43  

viziarebT am mosazrebas da damatebiT ganvmar-
tavT, rom rogorc saapelacio, aseve sakasacio sa-
Civris farglebis dacvis moTxovnaSi igulisxmeba 
sauaresod Sebrunebis akrZalva (non reformation in pejus), 
rasac safuZvlad udevs dispoziciurobis principi. 

aRniSnulis gaTvaliswinebiT, aucileblad miviC-
nevT, yuradReba gavamaxviloT, erTi mxriv, gadawyve-
tilebis Semowmebis farglebze (saapelacio sasamar-
TloSi), xolo meore SemTxvevaSi - saapelacio saCiv-
ris farglebze, rac araidenturi, magram logikur 
daqvemdebarebaSi arsebuli cnebebia (cnebaTa urTi-
erTdamokidebulebis principi). miviCnevT, rom gada-
wyvetilebis Semowmebis farglebis gansazRvrisas 
masSi unda vigulisxmoT ara marto materialur-sa-
marTlebrivi moTxovnis farglebi, aramed - am moT-
xovnis samarTlebrivi da faqtobrivi safuZvlebis 
farglebic.  

                                                
42 viziarebT am citataSi moyvanil mosazrebas, magram, 
vfiqrobT, rom aRniSnuli termini (materialur-samarT-
lebrivi moTxovna) saWiroebs dazustebas. kerZod, Cveni 
azriT, masSi unda vigulisxmoT ara mxolod sasarCelo 
moTxovnis, aramed - Sesageblis materialur-samarTle-
brivi Sinaarsic. 

43 S. qurdaZe, samoqalaqo saqmeTa ganxilva zemdgomi in-
stanciis sasamarTloebSi, T. 2006, gv. 29. 
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am SemTxvevaSi ar SeiZleba gverdi avuaroT Cven 

mier moyvanil sssk 376¹-e muxlis danawess, romelic 
faqtobrivad uSvebs gasaCivrebuli gadawyvetilebis 
Semowmebas an mxolod samarTlebrivi, an rogorc sa-
marTlebrivi, aseve - faqtobrivi TvalsazrisiT. 

amdenad, SesaZlebelia davasknaT, rom samarTle-
brivi da faqtobrivi Semowmebis farglebi ganpiro-
bebulia apelantis miTiTebiT da isic - saapelacio 
saCivris farglebis dacviT44. 

ukve aRniSnuli daskvnis Sesabamisad, vfiqrobT, 
SesaZlebelia Cven mier zemoT dasmul kiTxvas gav-
ceT pasuxi. migvaCnia, rom sssk 3761-e muxliT gansaz-
Rvrulia materialur-samarTlebrivi moTxovnis sa-
fuZvlebis Semowmebis winapirobebi, riTac dadginda 
saapelacio sasamarTlos mier gadawyvetilebis Semo-
wmebis farglebi. amdenad, “formula” apelaciaSi ga-
dawyvetilebis Semowmebis farglebis Sesaxeb SeiZ-
leba warmovidginoT Semdegi saxiT: gadawyvetilebis 

                                                
44 unda aRiniSnos, 2002 wels Catarebulma germaniis samo-
qalaqo saproceso reformam Secvala apelaciis procesi. 
am cvlilebebis Tanaxmad, apelacia emsaxureba samarTle-
brivi xasiaTis Secdomebis Semowmebas. pirvel instancia-
Si ukve dadgenili faqtobrivi garemoebebis Semowmeba 
dasaSvebia mxolod SezRuduli moculobiT. araviTar 
SemTxvevaSi ar SeiZleba germaniis apelaciaSi pirveli 
instanciis gameoreba da apelaciaSi Semowmebis procesis 
dayvana ukve dadgenili faqtobrivi garemoebebis Semow-
mebamde. germaniis samoqalaqo saproceso kodeqsis $531-e 
muxlis me-2 nawilis Tanaxmad, saapelacio sasamarTlom 
unda gaiziaros pirveli instanciis mier dadgenili faq-
tebi, im SemTxvevaSi, Tu ar arsebobs am faqtebis siswore-
sa da moculobasTan dakavSirebuli eWvi, romelic sabo-
lood gansazRvravs sasamarTlo gadawyvetilebis miRebas.  
axali faqtobrivi garemoebebi mxedvelobaSi miiReba 

mxolod $531-e muxlis me-2 nawiliT gaTvaliswinebul 
SemTxvevebSi. 
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Semowmebis farglebi (apelaciaSi) aris (apelantis 
aseTi moTxovnis arsebobis SemTxvevaSi) pirveli ins-
tanciis sasamarTlos gadawyvetilebis mxolod sa-
marTlebrivi, an samarTlebrivi da faqtobrivi Tval-
sazrisiT Semowmeba da isic - mxolod apelantis ma-
terialur-samarTlebrivi moTxovnis farglebSi. 

magram es pasuxi moiTxovs garkveul dazustebas, 
rac uSualod exeba samarTlebrivi safuZvlebis Se-
mowmebis farglebs.  

rogorc ukve aRvniSneT, gasaCivrebuli gadawyveti-
lebis samarTlebrivi mxaris Semowmeba faqtobrivi 
garemoebebis gauTvaliswineblad ara marto dauSve-
beli, aramed SeuZlebelicaa. magram pirveli instan-
ciis sasamarTlosagan gansxvavebiT, saapelacio sasa-
marTlo gasaCivrebuli gadawyvetilebis samarTleb-
rivi mxaris Semowmebisas afasebs pirveli instanciis 
sasamarTlos mier ukve dadgenili faqtebis iuridi-
ul mxares, sssk 393-e da 394-e muxlebis mixedviT 
(axali faqtebi da mtkicebulebebi mxedvelobaSi mi-
iReba sssk 380-e muxlis Tanaxmad).  

amgvarad, gasaCivrebuli gadawyvetilebis samarT-
lebrivi mxaris Semowmebis funqciiT saapelacio sa-
samarTlo emsgavseba sakasacio sasamarTlos, magram, 
rogorc ukve aRvniSneT, mxolod - materialur-sa-
marTlebrivi mxaris Semowmebis funqciiT. rac Seexe-
ba procesualur-samarTlebriv Semowmebas, aq saqme 
sxvagvaradaa. kerZod, saproceso darRvevebis Semo-
wmeba saapelacio sasamarTloSi SeiZleba ukavSirde-
bodes samarTlebrivi da faqtobrivi kuTxiT Semow-
mebas.  

am SemTxvevaSi didi mniSvneloba eniWeba apelan-
tis moTxovnis SinaarsSi garkvevas im procesualur 
darRvevebTan mimarTebiT, romlebic mosamarTlis 
iniciativiT ar mowmdeba. 

saapelacio sasamarTlo SeboWilia saapelacio sa-
Civris moTxovniT.  
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saapelacio samarTalwarmoebis procesualuri nor-
mebis analizis Sedegad SeiZleba davaskvnaT, rom sa-
apelacio sasamarTlos gadawyvetilebis procesua-
lur-samarTlebrivi Semowmeba moicavs Semowmebis 
ufro farTo SesaZleblobas. vfiqrobT, rom aRniS-
nuli masStabis arseboba nakarnaxevia imiT, rom sa-
apelacio sasamarTlo saqmes ixilavs arsebiTad im 
Taviseburebebis gaTvaliswinebiT, romlebic gansa-
zRvravs faqtobriv garemoebebTan damokidebulebis 
xarisxsa da formebs.  

safrangeTis saapelacio samarTalwarmoebis mi-
xedviT, saapelacio sasamarTlo saqmes ixilavs arse-
biTad, SeuZlia kvlav daubrundes mtkicebulebebis 
Semowmebas da miiRos maTi gamokvlevisaTvis damate-
biTi zomebi, aseve Secvalos pirveli instanciis mi-
er miRebuli gadawyvetileba mTlianad an nawilo-
briv, an ZalaSi datovos igi. magram yovelive es 
ukavSirdeba imas, rom safrangeTis saapelacio sasa-
marTlos arsebiTad SeuZlia, gadaamowmos pirveli 
instanciis sasamarTlos gadawyvetileba.45 

rogor gvaqvs saqme am mxriv, rodesac saqarTve-
los saapelacio sasamarTlo amowmebs gasaCivrebul 
gadawyvetilebas? 

sssk 382-e muxli miuTiTebs saapelacio sasamarT-
loSi mtkicebulebaTa gamokvlevis wesze. aq yura-
dRebas gavamaxvilebT aRniSnuli muxlis me-2 nawil-
ze, romlis Tanaxmad, saapelacio sasamarTlos SeuZ-
lia, gaiziaros pirveli instanciis sasamarTlos 
mier mtkicebulebaTa gamokvlevis Sedegebi mTlianad 
an nawilobriv. 

upirveles yovlisa, unda aRiniSnos, rom saapela-
cio sasamarTlo ar aris “SeboWili” pirveli in-
stanciis mier gamokvleul mtkicebulebaTa Sedege-
bis SefasebiT da mis mixedulebazea damokidebuli, 

                                                
45 С.В. Боботов. Правосудие во Франции, изд. «ЕАВ» 1994г. с., 86. 
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mTlianad gaiziarebs maT (pirveli instanciis mier 
mtkicebulebaTa gamokvlevis Sedegebs), Tu - nawilo-
briv. es mixeduleba ar aris damokidebuli mosa-
marTlis survilze. igi damokidebulia mraval sa-
marTlebriv faqtorze, romlidanac pirvel rigSi 
unda gamovyoT is, rom mtkicebulebaTa gamokvlevis 
Sedegebi fasdeba mxolod saapelacio saCivrisa da 
apelantis mier miTiTebuli mtkicebulebis fargleb-
Si. aRniSnuli mixeduleba, rogorc Cven vfiqrobT, 
aris samosamarTlo samarTlis erT-erTi gamovline-
ba, romelsac yvelaze metad miesadageba Semdegi mo-
sazreba: samosamarTlo samarTalSi am SemTxvevaSi 
SeiZleba vigulisxmoT sasamarTlos mier marTl-
msajulebis ganxorcielebis variantis Tavisufali 
arCeva, romelic SezRudulia samarTlis normis Si-
naarsiT da aseve samarTalSefardebiT situaciasTan 
mimarTebiT - garegani da Sinagani garemoebebiT.46 
amasTan erTad, unda aRiniSnos, rom mosamarTlis mi-
xeduleba mtkicebulebaTa Sedegebis mTlianad Tu 
nawilobriv gaziarebis Sesaxeb aseve gulisxmobs 
imas, rom mosamarTlem SeiZleba saerTod ar gaizi-
aros pirveli instanciis sasamarTlos Sedegebi, rac 
ukavSirdeba samarTalSefardebis kanonzomierebebs. 
amdenad, samosamarTlo samarTali samarTlis Sefar-
debis da ara - samarTalSemoqmedebis aqtia. samosa-
marTlo samarTali aris ara samarTlis wyaro, 
aramed - samarTlis Semecnebis wyaro.47  

ra Tqma unda, rodesac vsaubrobT aRniSnul Sede-
gebze, mxedvelobaSi gvaqvs saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebi, xolo maTi 
gaziareba an argaziareba xdeba am faqtobrivi gare-

                                                
46 Р.О. Опалев, Авторефепат, Оценочные понятия в арбитражном и 

гражданском процессуальном праве, Екатеринбург, 2008г. с. 10. 
47 giorgi xubua, statia, “samosamarTlo samarTali: samar-
Tlis wyaro Tu samarTlis Semecnebis wyaro?” FJurnali 
“marTlmsajuleba da kanoni” #5(7)05. 
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moebebis iuridiuli Sefasebis gziT. 

magram es danawesi, sssk 376¹-e muxlis konteqstis 
gaTvaliswinebiT, rodesac apelanti uTiTebs proce-
sualuri normebis darRvevaze, iZens Tavisebur dat-
virTvas, radgan am SemTxvevaSi saapelacio sasamarT-
lo iuridiul Sefasebas aZlevs ara marto mtkicebu-
lebaTa gamokvlevis Sedegebs, e.i. mtkicebulebebiT 
dadgenil faqtobriv garemoebebs, aramed - am faqte-
bis dadgenis marTebulebasac.  

cxadia, rom materialur-samarTlebrivi kuTxiT 
sasamarTlos gadawyvetilebis Sefasebisas saapela-
cio sasamarTlo ar aris SezRuduli kanonis dar-
Rvevaze miTiTebiT, magram rogor gvaqvs saqme, rode-
sac xdeba procesualur-samarTlebrivi darRvevebi? 

am sakiTxSi gasarkvevad, vfiqrobT, unda davazus-
toT procesualuri darRvevebis raoba.  

am mxriv SeiZleba procesualur-samarTlebrivi 
darRvevebi davyoT or jgufad: 1) es iseTi darRveve-
bia, romlebic warmoadgens gadawyvetilebis gauqme-
bis absolutur safuZvels (sssk 394-e muxli, dawv. 
ix. pirveli paragrafi), da 2) procesualuri darRve-
vebi, romlebsac Sedegad mohyva saqmeze araswori ga-
dawyvetilebis gamotana (sssk 393-e muxlis me-3 nawi-
li). 

pirvel SemTxvevaSi procesualur darRvevebs mo-
samarTle amowmebs Tavisi iniciativiT, rac warmoad-
gens mis valdebulebas. aRniSnul darRvevebs Cven ar 
vexebiT. Cveni interesis sferos, konkretul SemTxve-
vaSi, warmoadgens meore jgufis darRvevebi da zemo-
aRniSnuli sakiTxis wamoWra ganpirobebulia zustad 
am xasiaTis darRvevebis arsebobiT. kerZod, es iseTi 
darRvevebia, romlebsac mosamarTle amowmebs mxo-
lod apelantis miTiTebis safuZvelze. 

es procesualuri darRvevebi, upirveles yovlisa, 
exeba mtkicebiT procesTan dakavSirebul sakiTxebs, 
misi yvela elementis CaTvliT. 
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am mxriv sainteresoa germaniis samoqalaqo sapro-
ceso kodeqsis &529 me-2 nawilis danawesi, romelTa 
Tanaxmad, sasamarTlo Tavisi iniciativiT ar amow-
mebs gasaCivrebul sasamarTlo gadawyvetilebas pro-
cesualur-samarTlebrivi darRvevebis kuTxiT, garda 
im SemTxvevebisa, rodesac amis Sesaxeb ganacxadebs 
apelanti kanoniT dadgenili wesiT. 

aRniSnuli danawesi faqtobrivad gamomdinareobs 
&529 pirveli nawilis pirveli da me-2 punqtebidan, 
romlis Tanaxmad, saqmis ganxilvisa da gadawyveti-
lebis gamotanisas saapelacio sasamarTlo unda xel-
mZRvanelobdes faqtebiT, romlebic daadgina pirveli 
instanciis sasamarTlom, Tu ar arsebobs konkretu-
li cnobebi, romlebic asabuTeben saqmisaTvis mniSv-
nelovan garemoebebTan dakavSirebul eWvebs sruli 
da marTebuli daskvnebis Sesaxeb da amitom am daskv-
nebis gadasinjvis saWiroeba ar aris. xolo rac exe-
ba axal faqtebs, isini mxedvelobaSi miiReba mxo-
lod kanoniT gaTvaliswinebul SemTxvevaSi. 

amdenad, unda aRiniSnos, rom germaniis samoqala-
qo saproceso kodeqsi ufro naTlad gansazRvravs 
saapelacio sasamarTlos uflebamosilebas proce-
sualur-samarTlebriv darRvevebTan mimarTebiT. 

saqarTvelos samoqalaqo saprocesi kodeqsi ase 
mkafiod ar gansazRvravs saapelacio samarTalwar-
moebisas gasaCivrebuli gadawyvetilebis procesua-
lur-samarTlebrivi darRvevebis SemowmebasTan da-
kavSirebul damokidebulebas, magram imis gaTvalis-
winebiT, rom saapelacio sasamarTlos qarTuli mo-
deli, germaniis samoqalaqo saproceso kodeqsis 
msgavsad, warmoadgens arasrul (SezRudul) apela-
cias, vfiqrobT, rom unda gaTvaliswinebul iqnes 
yvela is niSan-Tviseba, rac axasiaTebs SezRuduli 
(arasruli) apelaciis models. saapelacio sasamarT-
los samarTlebrivi politika, upirveles yovlisa, 
gamoixateba imaSi, rom apelaciaSi ar moxdes pirve-
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li instanciis gameoreba. evropis mosamarTleTa sa-
konsultacio sabWos daskvnis 136-e paragrafis Ta-
naxmad: “apelacia ar unda iyos da ar unda ganixile-
bodes, rogorc SeuzRudavi SesaZlebloba Seswore-
bebis Setanisa faqtobriv da samarTlebriv sakiTxeb-
Si, romelTa wardgenac mxares SeeZlo da unda ware-
dgina pirvel instanciaSi. es akninebs pirveli ins-
tanciis mosamarTlis rols da am faqtma SeiZleba 
potenciurad gamoiwvios pirveli instanciis mosa-
marTlis mier saqmis marTvis aramizanSewonilobis 
dRis wesrigSi dayeneba.”48  

SeiZleba iTqvas, rom moqmedi samoqalaqo saproce-
so kodeqsi garkveulwilad iTvaliswinebs am princi-
pebs, magram Tavs uflebas mivcemT, aRvniSnoT, rom 
bolo saproceso cvlilebebis gaTvaliswinebiT, sa-
qarTvelos samoqalaqo saproceso kodeqsi moiTxovs 
garkveul dazustebas rig sakiTxebTan mimarTebiT. 

magaliTad, samoqalaqo saproceso kodeqsis qar-
Tuli modeli ar iTvaliswinebs calke daTqmas imis 
Sesaxeb, SeuZlia Tu ara saapelacio sasamarTlos, 
Tavisi iniciativiT Seamowmos procesualuri darR-

vevebi, rodesac sssk 3761-e muxlis pirveli nawiliT 
gaTvaliswinebul SemTxvevaSi igi amowmebs mxolod 
gasaCivrebuli gadawyvetilebis samarTlebriv mxa-
res. miviCnevT, rom am SemTxvevaSi ar aris gamokveTi-
li saapelacio sasamarTlos damokidebuleba faq-
tebTan mimarTebiT gasaCivrebuli gadawyvetilebis 
mxolod samarTlebrivi kuTxiT Semowmebisas, ise, 
rogorc - sakasacio samarTalwarmoebis procesua-
luri normebiT. 

am sakiTxebSi garkveuli sicxadis Sesatanad, vfiq-
robT, yuradReba unda gavamaxviloT apelantis uf-
lebaze. kerZod, im SemTxvevaSi, rodesac saapelacio 

                                                
48 citatis mixedviT, ix. T. liluaSvili, miTiTebuli 
naSromi, gv. 458. 
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saCivari emyareba kanonis darRvevas da apelanti mo-
iTxovs gasaCivrebuli gadawyvetilebis (ganCinebis) 
mxolod samarTlebrivi mxaris Semowmebas, apelanti 
sadavod ar xdis arc faqtebs da arc maT dadgenas-
Tan dakavSirebul procesualur saSualebebs. mxare-
ebi sargebloben Tanabari uflebebiTa da SesaZleb-
lobebiT, daasabuTon TavianTi moTxovnebi, uaryon 
an gaaqarwylon meore mxaris mier warmodgenili mo-
Txovnebi Tu mtkicebulebebi. mxareebi TviTonve gan-
sazRvraven, romeli faqtebi unda daedos safuZvlad 
maT moTxovnebs an romeli mtkicebulebebiT unda 
dadasturdes es faqtebi (SejibrebiTobis principi, 
sssk me-4 muxlis pirveli nawili).  

yovelive es TavisTavad miuTiTebs imaze, rom sasa-
marTlo Tavisi iniciativiT sadavod ver gaxdis faq-
tobriv mxares. amdenad, am SemTxvevaSi sasamarTlo 
ar Seamowmebs procesualur darRvevebs da valdebu-
li iqneba, Semoifarglos mxolod pirveli instanci-
is mier dadgenili faqtobrivi garemoebebis iuridi-
uli SemowmebiT. vfiqrobT, rom zemoaRniSnulis kon-
teqstSi unda ganimartos sssk 368-e muxlis pirveli 
nawilis “e” da “v” qvepunqtebi, romlebic moiTxovs, 
rom saapelacio saCivari Seicavdes miTiTebas, Tu 
raSi mdgomareobs gadawyvetilebis usworoba, kon-
kretulad ras moiTxovs saapelacio saCivris Semta-
ni piri, aseve miTiTebas garemoebebze, romlebic asa-
buTeben saapelacio saCivars, da mtkicebulebebze, 
romlebic adastureben am garemoebebs.  

kidev erTxel davZenT, rom Cven am SemTxvevaSi yu-
radRebas ar vamaxvilebT iseT procesualur darRve-
vebze, romlebic warmoadgens gadawyvetilebis abso-
luturi gauqmebis safuZvels. Cven mxedvelobaSi 
gvaqvs mxolod iseTi procesualuri darRvevebi, 
romlebzec yuradReba SeiZleba gaamaxvilos apelan-
tma. zustad, apelantis mier procesualuri darRve-
vebis Semowmebis Sesaxeb moTxovnis farglebi gansa-
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zRvravs saapelacio sasamarTlos mier gadawyveti-
lebis Semowmebis mxareebs _ mxolod samarTlebrivi 
Tu - samarTlebrivi da faqtobrivi. aqedan gamomdi-
nare, procesualuri darRvevis erTi saxeoba SeiZle-
ba miekuTvnebodes Semowmebis samarTlebriv mxares, 
xolo meore - faqtobrivs. 

aRniSnulis gaTvaliswinebiT, gadawyvetilebis pro-
cesualur-samarTlebrivi Semowmebis procesi SeiZle-
ba davyoT or saxeobad: 1) im faqtebisa da mtkicebu-
lebebis Semowmeba, romlebic adastureben saproceso 
samarTlis normebis darRvevebs, rac gamoixateba 
pirveli instanciis sasamarTlos mier mtkicebule-
bis gamokvlevis SefasebaSi, romelic, Cveni azriT, 
moicavs mtkicebis procesis elementebis Semowmebas; 
2) Semowmebis Sedegad TviTon iyenebs im wess, rome-
lic aucilebelia faqtobrivi garemoebebis Sesaxeb 
swori msjelobisa da maTi dadgenisaTvis. gadawyve-
tilebis procesualur-samarTlebrivi Semowmebis bo-
lo saxeoba aseve exeba sssk 380-e muxlis me-2 nawi-
liT gaTvaliswinebul SemTxvevas, romlis Tanaxmad, 
saapelacio sasamarTlo ar miiRebs axal faqtebsa 
da mtkicebulebebs, romlebic mxares SeeZlo, wared-
gina pirveli instanciis sasamarTloSi saqmis gan-
xilvisas, magram arasapatio mizeziT ar waradgina. 

amdenad, konkretuli problematikis konteqstis 
gaTvaliswinebiT, apelaciis instanciurobis WrilSi, 
rodesac sssk 385-e muxlis me-2 nawilis Tanaxmad, sa-
apelacio sasamarTlos SeuZlia, saqme ar gadaugzav-
nos pirveli instanciis sasamarTlos da TviTon mii-
Ros gadawyvetileba49, vfiqrobT, rom am SemTxvevaSi 

                                                
49 vfiqrobT, rom sssk 385-e muxlis me-2 nawilis Tanaxmad, 
saapelacio sasamarTlos mier saqmis ukan, pirvel in-
stanciaSi gansaxilvelad dabrunebis sakiTxi warmoad-
gens calke, damoukidebeli gamokvlevis sagans. unda aRi-
niSnos, rom sakasacio sasamarTlo praqtikaSi gvxvdeba 
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SemTxvevebi, rodesac saapelacio sasamarTlo, garkve-
uli darRvevebis gamo, saqmes xelaxla gansaxilvelad 
abrunebs pirveli instanciis sasamarTloSi, rasac xSi-
rad orive mxare sakasacio saCivriT asaCivrebs. am Sem-
TxvevaSi saCivris ZiriTad safuZvels warmoadgens is ga-
remoeba, rom saapelacio sasamarTlos ar unda gadaeg-
zavna saqme da TviTon unda mieRo gadawyvetileba. prob-
lemas warmoadgens is, rom samoqalaqo saproceso kodeq-
siT, garda garkveuli gamonaklisebisa, rac mocemulia 
sssk 385-e muxlis pirveli nawiliT, ar aris reglamente-
buli saqmis ukan, pirvel instanciaSi arsebiTad gansa-
xilvelad gadagzavnis samarTlebrivi SemTxvevebi. amas-
Tan dakavSirebiT sakasacio sasamarTlos mier miRebu-
lia ramdenime gadawyvetileba, romlebTac mieTiTa saape-
lacio sasamarTlos, rom TviTon miiRos Sesabamisi 
gadawyvetileba. magaliTad, erT-erT saqmeze (#as-861-1075-
08; 23. 04. 2009 w.) sakasacio sasamarTlom miuTiTa, rom 
saapelacio sasamarTlom arasworad ganmarta saqarTve-
los samoqalaqo saproceso kodeqsis 385-e muxlis pir-
veli nawilis `a~ qvepunqti, ris Sedegad miiRo araswori 
gadawyvetileba (ganCineba), kerZod, saqarTvelos samoqa-
laqo saproceso kodeqsis 385-e muxlis pirveli nawilis 
`a~ qvepunqtis Tanaxmad, saapelacio sasamarTlo auqmebs 
gadawyvetilebas da saqmes ubrunebs pirveli instanciis 
sasamarTlos xelaxla gansaxilvelad, Tu adgili aqvs 
394-e muxliT gaTvaliswinebul SemTxvevebs. amasTan er-
Tad gasaTvaliswinebelia, rom, amave muxlis me-2 nawi-
lis Tanaxmad, saapelacio sasamarTlos SeuZlia, ar ga-
daagzavnos saqme ukan da TviTon gadawyvitos igi. kon-
kretul SemTxvevaSi unda ganimartos samoqalaqo sapro-
ceso kodeqsis 385-e muxlis pirveli nawilis `a~ qve-
punqti da amave muxlis me-2 nawili. upirveles yovlisa, 
unda gaviTvaliswinoT procesualuri SesaZlebloba: ra 
procesualuri garemoebebi miuTiTeben saapelacio sa-
samarTlos mier saqmis ukan dabrunebaze; am garemoebe-
bis gaTvaliswinebiT, ramdenad mizanSewonilia saqmis 
ukan dabruneba da xom ar gamoiwvevs es saqmis usafuZ-
vlo gaWianurebas. amdenad, sakasacio palata ganmartavs, 
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rom saapelacio sasamarTlos SeuZlia, pirvel instanci-
aSi gadaagzavnos saqme, Tu mniSvnelovnad dairRva sa-
proceso kanonebi, rac arTulebs saqmis ganxilvas saape-
lacio sasamarTloSi.  
amasTan erTad sakasacio sasamarTlom aRniSna, rom sa-

apelacio sasamarTlo ar uTiTebs pirveli instanciis 
sasamarTlos mier gasarkvev im sakiTxTa wres, romlis 
garkveva mas ar SeuZlia (an ar aris mizanSewonili, maga-
liTad, pirveli instanciis sasamarTlos mier uxeSi 
procesualuri darRvevebis gamo, ramac SezRuda proce-
sualuri mxaris uflebebi). 
saapelacio sasamarTlo uTiTebs saqmeSi warmodgenil 

mtkicebulebaze, romliTac dasturdeba materialur-sa-
marTlebrivi urTierTobebi, aseve uTiTebs pirveli ins-
tanciis mier materialur-samarTlebrivi normis darRve-
vaze.  
sakasacio sasamarTlom ganmarta, rom saapelacio sasa-

marTlos (am instanciisaTvis dadgenili iurisdiqciis 
gaTvaliswinebiT) SeuZlia, TviTon miiRos gadawyvetile-
ba da ar daabrunos saqme ukan, radgan saapelacio sasa-
marTlos gadawyvetilebidan Cans, rom mizanSeuwonelia 
saqmis ukan dabruneba. 
amasTan erTad, sakasacio palata ganmartavs, rom ar 

SeiZleba dakmayofildes kasatoris moTxovna sakasacio 
sasamarTlos mier axali gadawyvetilebiT sarCelis da-
kmayofilebis Sesaxeb. 
sakasacio sasamarTlo amowmebs gasaCivrebuli (saape-

lacio sasamarTlos) gadawyvetilebis mxolod samarT-
lebriv mxares. konkretul SemTxvevaSi saapelacio sasa-
marTlos gasaCivrebul ganCinebaSi ar aris gamokvleuli 
da Sefasebuli garkveuli faqtobrivi garemoebebi, ar 
aris miTiTebuli sadavo urTierTobis samarTlebrivi 
da faqtobrivi safuZvlebi. saapelacio sasamarTlo mxo-
lod uTiTebs, rom sadavo urTierTobis sabolood ga-
dawyvetisaTvis aucilebelia, srulad dadgindes faqto-
brivi garemoebebi.  
am SemTxvevaSi sakasacio sasamarTlo Seecada, ganesa-

zRvra is samarTlebrivi kriteriumebi, romlebiTac unda 
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TviTon apelaciis mier ZiriTadi, saZiebeli faqtebis 
dadgenis mizniT mtkicebulebaTa gamokvleva, faqto-
brivad uzrunvelyofs im principis dacvas, rac mo-
samarTleTa sakonsultacio sabWos daskvnis 99-e da 
136-e paragrafebiT aris dadgenili, kerZod: aRniSnu-
li danawesebis umTavres mizans warmoadgens “samar-
Tliani sasamarTlo mosmenis, romelic unda dasrul-
des misaReb vadaSi” uzrunvelyofa50, amave dros – 
pirveli instanciis rolis gaZliereba da mxareTa 
uflebebis dacvis efeqturobis gazrda. zustad am 
miznebidan gamomdinare, aRniSnuli sabWos daskvnis 
mixedviT, ar aris mizanSewonili saapelacio sasa-
marTloSi (me-2 instanciaSi) axali mtkicebulebebisa 
da faqtebis moSvelieba, garkveuli SezRudvebis ga-
reSe. 

Cven mier ganxiluli procesualuri darRvevebis 
kuTxiT gasaCivrebuli gadawyvetilebis Semowmebisas, 
vfiqrobT, rom iSleba (qarwyldeba) gadawyvetilebis 
Semowmebis samarTlebriv da faqtobriv mxareebs So-
ris gavlebuli zRvari. 

procesualuri darRvevebis Semowmebis dros sa-
marTlebriv da faqtobriv mxareebs Soris zRvaris 
SenarCunebas saapelacio instanciis sasamarTloSi 
arsebiTi mniSvneloba eniWeba maSin, rodesac apelan-
ti gadawyvetilebis Semowmebas iTxovs mxolod sa-
marTlebrivi TvalsazrisiT, ra drosac SesaZlebe-

                                                                                                    
ixelmZRvanelos saapelacio sasamarTlom aRniSnuli sa-
kiTxis gadawyvetisas. magram mTavari kriteriumi mdgoma-
reobs imaSi, rom saqmis ukan dabrunebis aucilebloba 
SeiZleba dadges maSin, rodesac xdeba mxaris uflebebis 
iseTi darRveva, romelic moiTxovs saqmis ukan dabrune-

bas, risi “umtkivneulod” gamosworebac saapelacio sa-
samarTloSi SeuZlebelia.  

50 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w., gv. 458. 
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lia, daSvebul iqnes darRvevebi. 
unda aRiniSnos, rom am kategoriis darRvevebis 

Semowmebisas sakasacio samarTalwarmoebas axasia-
Tebs Cven mier miTiTebuli mxolod pirveli saxe, 
rodesac sakasacio sasamarTlo amowmebs saapelacio 
sasamarTlos mier daSvebul procesualur darRve-
vebs, razec yuradRebas mogvianebiT gavamaxvilebT.  

amjerad ki aRvniSnavT, rom, Cveni TvalTaxedviT, 
saapelacio samarTalwarmoebaSi es ori elementi 
urTierTdakavSirebulia. maTi Semowmeba ganpirobebu-
lia apelantis moTxovniT, misi procesualur-samar-
Tlebrivi darRvevebis Semowmebis Sesaxeb moTxovnis 
SinaarsiTa da farglebiT.  

amdenad, miviCnevT, rom sssk 3761-e muxlis pirveli 
nawilis Tanaxmad, rodesac saapelacio sasamarTlo 
amowmebs gasaCivrebuli gadawyvetilebis samarTleb-
riv mxares, ufro zustad ki - mis kanonierebas pro-
cesualuri darRvevebis kuTxiT, apelantis am dar-
Rvevebze miTiTebis farglebis arasworad gansazRv-
ram SesaZlebelia, gamoiwvios procesualuri Semo-
wmebis am ori saxeobis aRreva da, Sesabamisad, gasa-
Civrebuli gadawyvetilebis faqtobrivi Tvalsazri-
siT - Semowmebis funqciaSi SeWra.  

amdenad, apelantis moTxovnis gaTvaliswinebiT, sa-
apelacio sasamarTlo erT SemTxvevaSi amowmebs pir-
veli instanciis mier mtkicebulebaTa gamokvlevas-
Tan mimarTebiT darRvevebis arsebobas da pirveli in-
stanciis mier dadgenili faqtebis Sesaxeb swor msje-
lobaTa miRebis wess, xolo meore SemTxvevaSi Tvi-
Ton iyenebs im wess (magaliTad, ikvlevs da afasebs 
mtkicebulebebs), romelic aucilebelia am faqtebis 
Sesaxeb swori msjelobisa da maTi dadgenisaTvis.  

am SemTxvevaSi, vfiqrobT, rom unda gavmijnoT 
erTmaneTisagan saapelacio sasamarTlos mier pirve-
li instanciis sasamarTloSi mtkicebulebebis gamo-
kvlevis Sefaseba, uSualod mtkicebulebebis Sefase-
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bisagan.  
amdenad, SesaZlebelia davaskvnaT, rom saapelacio 

sasamarTlos mier gadawyvetilebis mxolod samarT-
lebriv SemowmebaSi unda vigulisxmoT, erT SemTxve-
vaSi, materialur-samarTlebrivi normebis arasworad 
gamoyenebasa da ganmartebasTan dakavSirebuli dar-
Rvevebis Semowmeba, xolo meore SemTxvevaSi - proce-
sualur-samarTlebrivi darRvevebi, romlebic exeba 
saproceso samarTlis normebis darRvevebis damada-
sturebeli faqtebisa da mtkicebulebebis Semowmebas. 
amasTan erTad, unda aRiniSnos, rom rogorc materi-
alur-samarTlebrivi, aseve procesualur-samarTle-
brivi mxareebi sistemurad arian dakavSirebuli erT-
maneTTan da warmoadgenen erTiani meqanizmis Sema-
dgenel nawilebs, romliTac uzrunvelyofilia gasa-
Civrebuli gadawyvetilebis Semowmeba. 

unda ganvasxvaoT erTmaneTisagan mtkicebulebebis 
Sefaseba da sasamarTlos mier dadgenili faqtobri-
vi garemoebebis Sefaseba. 

mtkicebulebaTa meSveobiT dadgenili faqtebis sa-
marTlebrivi Sefaseba mdgomareobs imaSi, rom gani-
sazRvros, Tu ra samarTlebrivi Sedegi dadgeba kon-
kretuli materialur-samarTlebrivi normis Tanax-
mad saqmeze dadgenili faqtobrivi garemoebebis ar-
sebobis SemTxvevaSi. mtkicebulebebis Sefasebis mi-
zani mdgomareobs faqtebis Sesaxeb swor msjeloba-
Si, xolo am mtkicebulebebis meSveobiT saqmeze dad-
genili faqtobrivi garemoebebis Sefasebis daniSnu-
lebaa mxareTa uflebebisa da movaleobebis Sesaxeb 
swori daskvnebis miReba.51  

amasTan erTad, am paragrafSi gansaxilveli Tema-
tikis gaTvaliswinebiT, aseve unda ganvasxvaoT erT-
maneTisagan mtkicebulebebi, romlebic adastureben 
procesualuri darRvevis faqtebs im mtkicebulebe-

                                                
51 М.К. Треушников, Судебные доказательства, М., 1999г., с. 161. 
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bisagan, romlebic adastureben ZiriTad, saZiebel 
faqtebs (faqtobriv garemoebebs). erT SemTxvevaSi 
mtkicebulebebis SefasebiT sasamarTlo miaRwevs 
swor msjelobas procesualur-samarTlebrivi nor-
mis darRvevis Sesaxeb, xolo meore SemTxvevaSi _ faq-
tobrivi garemoebebis Sesaxeb.^ 

zustad am SemTxvevaSi, rodesac saapelacio sasa-
marTlo amowmebs pirveli instanciis mier mtki-
cebulebaTa Sefasebis kanonierebas, igi amowmebs 
erT SemTxvevaSi procesualuri normebis gamoyenebi-
sa da ganmartebis marTebulobas, xolo meore SemT-
xvevaSi - im praqtikul gamocdilebasa da logikur 
kanonzomierebebs, romlebic ukavSirdeba konkretu-
li mtkicebulebis Sefasebis Taviseburebebs, riTac 
dgindeba iuridiulad mniSvnelovani faqti.  

amrigad, aRniSnuli procesualuri meqanizmis gan-
xorcielebiT, procesualuri darRvevebis Semowmebis 
mizniT, saapelacio sasamarTlo saapelacio saCivris 
farglebSi sabolood faqtobrivad amowmebs faqtisa 
da misi damdgeni mtkicebulebis iuridiul-logikuri 
kavSiris marTebulebas. es xorcieldeba am mtkicebu-
lebis Seswavlis gziT, misi gamokvlevis Sedegebis 
Sefasebis mizniT, rac gavlenas axdens pirveli ins-
tanciis sasamarTlos mier gansazRvruli mtkicebis 
sagnis Sefasebaze. amdenad, mtkicebulebas da am 
mtkicebulebiT dasadgen faqts Soris iuridiul-
logikuri kavSiri uSualod dakavSirebulia materi-
alur-samarTlebrivi normis gamoyeneba-ganmartebasa 
da gamosakvlev mtkicebulebaTa Sefasebaze. am kavSi-
ris mniSvnelobis ugulebelyofas SeiZleba mohyves 
araswori gadawyvetilebis gamotana. 

SesaZlebelia davaskvnaT, rom saapelacio saCiv-
ris farglebSi, apelantis mier procesualur darR-
vevebze miTiTebis safuZvelze, saapelacio instanci-
is sasamarTlo afasebs im faqtebsa da mtkicebule-
bebs, romlebic adastureben saproceso samarTlis 
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normebis darRvevebs, faqtebis Sesaxeb swor msjelo-
baTa miRebis mizniT. aseve TviTon iyenebs im wess, 
romelic aucilebelia am faqtebis Sesaxeb swor 
msjelobaTa miRwevaSi, xolo uSualod am mtkicebu-
lebebis meSveobiT saqmeze dadgenili faqtobrivi ga-
remoebebis SefasebiT iRebs saTanado daskvnebs mxa-
reTa uflebebisa da movaleobebis Sesaxeb.  

am aspeqtSi arsebuli gansxvavebebis detaluri 
analizisaTvis davubrundeT msjelobas sakasacio 
sasamarTlos samarTalwarmoebis zogierT Tavisebu-
rebaze. 

kerZod, sssk 404-e muxlis pirveli nawilis me-2 
winadadebis Tanaxmad, sakasacio sasamarTlos ar Se-
uZlia, Tavisi iniciativiT Seamowmos saproceso 
darRvevebi, garda 396-e muxlis pirveli nawilis “v” 
qvepunqtSi miTiTebuli faqtebisa. xolo sssk 396-e 
muxlis pirveli nawilis “v” qvepunqtis Tanaxmad, sa-
kasacio saCivari unda Seicavdes miTiTebas im faq-
tebsa da mtkicebulebebze, romlebic adastureben 
saproceso samarTlis normebis darRvevas, Tu saka-
sacio saCivari saproceso normebis darRvevas emya-
reba. gansaxilveli samarTlebrivi safuZveli gan-
sazRvravs procesualuri darRvevebis Semowmebis 
funqcias, romelic vlindeba moqmedebis farglebsa 
da samarTlebriv SedegebSi.  

zemoaRniSnuli normebis Tanaxmad, im SemTxvevaSi, 
Tu sakasacio saCivari saproceso normebis darRve-
vas emyareba, sakasacio sasamarTlo uflebamosilia, 
Tavisi iniciativiT Seamowmos mxolod is faqtebi da 
mtkicebulebebi, romlebic adastureben saproceso 
darRvevebs. aRniSnuli miuTiTebs imaze, rom sakasa-
cio sasamarTlos ganxilvis sagani SeiZleba gaxdes 
mxolod iseTi faqtebi da mtkicebulebebi, romlebic 
adastureben procesualur-samarTlebrivi darRvevis 
faqts. 

amdenad, sakasacio sasamarTlo, aRniSnuli proce-



 52 

sualuri danawesebidan gamomdinare, afasebs ara 
mtkicebulebebs, aramed - am mtkicebulebaTa Sefase-
bis marTebulobas. winaaRmdeg SemTxvevaSi sakasacio 
sasamarTlos mouxdeboda im gzis Tavidan gavla (ga-
meoreba), rac gaiara saapelacio sasamarTlom. vfiq-
robT, rom saapelacio sasamarTlos daSvebuli pro-
cesualuri darRvevebis Semowmeba garkveulwilad 
moicavs mtkicebis elementebis Sefasebas.52 am SemTx-
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 iuridiul literaturaSi cnobilia mtkicebis procesi 
viwro da procesualuri gagebiT, rac SeiZleba iyos 
mkacri da Tavisufali. magaliTad, germaniis mtkicebu-
lebaTa TeoriaSi mtkicebis viwro gagebaSi igulisxmeba 
mosamarTlis praqtikuli saqmianoba, romlis Sedegad 
mas uyalibdeba rwmena saqmis irgvliv. rac Seexeba pro-
cesualur mtkicebas, igi SeiZleba iyos mkacrad gansa-
zRvruli da Tavisufali. mkacrad gansazRvruli mtkice-
bis procesi niSnavs sasamarTlos mier im faqtebis dad-
genas, romlebsac gaaCniaT saqmisaTvis mniSvneloba. e.w. 
Tavisufali mtkicebis dros igi ar aris SeboWili pro-
cesualuri formiT. germaniis samoqalaqo procesis Ta-
naxmad, mtkiceba SeiZleba daiyos or etapad: mtkicebu-
lebebis warmodgena mtkicebis saSualebebis gamoyenebiT 
(der Beweisantritt) da mtkicebulebebis Segroveba, gamokvleva 
da Sefaseba (die Beweisaufnahme). 

safrangeTis mtkicebulebiTi samarTali warmoadgens 
avtonomiur da sistemur samarTlebriv warmonaqmns, ro-
melsac axasiaTebs Sereuli, materialur-procesualuri 
buneba. amasTan erTad, mtkiceba aris procesualuri saq-
mianoba, romlis mizans warmoadgens sasamarTlos Semec-
nebis obieqtis Sesaxeb WeSmariti codnis miReba. safran-
geTis kanonmdebloba icnobs iseTi saxis mtkicebule-
bebs, rogoricaa mxareTa da mesame pirTa axsna-ganmarte-
bebi (la comparution personelle des parties, les déclaration des tiers); 
mxareTa da mowmeTa werilobiTi Cvenebebi (les attestations); 
mowmeTa Cvenebebi (la preuve testimoniale); specialistis mier 
daTvaliereba (les constatations); specialistis konsultacia 
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vevaSi sakasacio sasamarTloSi procesualuri dar-
Rvevebis Semowmebis mizans warmoadgens swori cod-
nis miReba im procesualur-samarTlebrivi normis 
darRvevis faqtis Sesaxeb, romelic migviTiTebs saq-
meze gadawyvetilebis miRebisaTvis mniSvnelovani 
materialur-samarTlebrivi faqtis (faqtobrivi gare-
moebebis) ardadgenaze an arasaTanadod dadgenaze 
(procesualuri darRveva). am SemTxvevaSi didi mniSv-
neloba eniWeba faqtobriv garemoebebs, raTa sworad 
Sefasdes procesualuri darRveva, radgan mxedvelo-
baSi misaRebia ara nebismieri darRveva, aramed – ise-
Ti, romelic sabolood ukavSirdeba faqtobriv ga-
remoebebs. 

vfiqrobT, aqedan gamomdinareobs sssk 393-e mux-
lis me-3 nawiliT gaTvaliswinebuli danawesi, rom-
lis Tanaxmad: “saproceso samarTlis normebis dar-

Rveva mxolod maSin SeiZleba gaxdes gadawyvetile-
bis gauqmebis safuZveli, Tu am darRvevis Sedegad 
saqmeze araswori gadawyvetileba iqna gamotanili.” 

sasamarTlo praqtikaSi xSiria SemTxvevebi, rode-
sac saapelacio sasamarTlo arasworad ar iRebs 
mtkicebulebas, radgan miiCnevs, rom am mtkicebule-
biT ar dasturdeba konkretuli faqti. ra Tqma unda, 

                                                                                                    
(la consultation); eqspertiza (l’expertise); werilobiTi mtkice-
bulebebi (les preuves littérales); fici (le serment judiciaire). 

saqarTvelos samoqalaqo saproceso kodeqsis mixedviT, 
mtkicebis process warmoadgens saqmianoba, romelsac 
axorcieleben mxareebi da sasamarTlo kanoniT dadgeni-
li wesiTa da farglebSi. sasamarTlo mtkicebulebaTa 
dasaSvebobisa da gankuTvnadobis principebis dacviT 
iRebs da Semdeg afasebs maT Tavisi Sinagani rwmenis sa-
fuZvelze, romelic unda emyarebodes maT yovelmxriv, 
srul da obieqtur ganxilvas, ris Sedegadac mas gamo-
aqvs daskvna saqmisaTvis mniSvnelobis mqone garemoebebis 
arsebobis, an ararsebobis Sesaxeb. 
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aRniSnul procesualur darRvevas mohyveba araswo-

ri gadawyvetilebis gamotana. 
magaliTad, sakasacio sasamarTlom erT-erT Tavis 

gadawyvetilebaSi miuTiTa, rom samoqalaqo proces-
Si mtkicebulebaTa saSualebebis daSvebis an amo-
ricxvis sakiTxi unda gadawydes im nebarTvebisa Tu 
akrZalvebis mixedviT, rac gaTvaliswinebulia mate-
rialuri normiT. sakasacio palatam ganmarta, rom 
konkretuli normiT gaTvaliswinebuli iuridiuli 
faqtebis (iuridiuli Semadgenlobis) Sedegad warmo-
Sobili urTierTobebis dasadastureblad, rac sabo-
lood warmoadgens samarTlebrivi normiT gaTvalis-
winebul makvalificirebel elementebs, aucilebelia 
iseTi mtkicebulebebis arseboba, romlebic, Tundac 
mowmeTa CvenebebTan erToblivad utyuarad miuTiTe-
ben saqmisaTvis mniSvnelovan garemoebebze.  

 amrigad, sakasacio palatam miiCnia, rom (sssk 103-e 
da 104-e muxlebi) mtkicebulebaTa dasaSvebobis wese-
bis gamoyenebis dros didi mniSvneloba eniWeba mtki-
cebis sagnis diferencirebas. konkretul SemTxvevaSi 
iseTi faqtebis dadgena, romlebic dakavSirebulia 
uSualod moZravi nivTis gamoTxovasTan dakavSire-
bul urTierTobebTan, SeiZleba dadasturdes mowme-
Ta CvenebebiT53. am SemTxvevaSi sakasacio sasamarTlo 
xelmZRvanelobda aseve sssk 102-e muxlis me-3 nawi-
liT, romlis mixedviT, saqmis garemoebebi, romlebic 
kanonis Tanaxmad unda dadasturdes garkveuli saxis 
mtkicebulebebiT, ar SeiZleba dadasturdes sxva sa-
xis mtkicebulebebiT. amdenad, saqmeSi sadavo moZravi 
nivTis gadacemis faqtis dasadastureblad kanoni ar 
ukavSirebda konkretuli mtkicebulebis arsebobas.  

amdenad, “yovelTvis, rodesac saproceso darRve-
vis gamo saWiro xdeba gadawyvetilebisaTvis mniSvne-

                                                
53 uzenaesi sasamarTlos gadawyvetilebaTa krebulebi #as-

246-577-07 (17.10.2007). 



 55 

lobis mqone garemoebebis dadgena, sakasacio sasa-
marTlom unda gaauqmos gadawyvetileba da daabru-
nos saqme xelaxla gansaxilvelad.”54 kidev erTxel 
davZenT, rom aRniSnuli ganpirobebulia imiT, rom 
sakasacio sasamarTlo ar aris faqtebis damdgeni sa-
samarTlo da am SemTxvevaSi is ver gamoikvlevs Ta-
vidan am mtkicebulebebs da ver daadgens faqtobriv 
garemoebebs. 

sakasacio sasamarTlos mier faqtobrivi garemoe-
bebis dadgenasTan dakavSirebuli procesualuri 
saqmianoba gamoixateba ara faqtebis dadgenaSi, ara-
med - dasadgen faqtebze miTiTebaSi, rasac sakasacio 
sasamarTlo aZlevs saapelacio sasamarTlos.  

praqtikaSi aris SemTxvevebi, rodesac SeuZlebe-
lia imis garkveva, Tu romeli faqtebi CaTvala sa-
apelacio sasamarTlom dadgenilad da romeli ar 
gaiziara; romeli mtkicebulebebis safuZvelze ake-
Tebs daskvnebs. aris SemTxvevebi, rodesac sasamarT-
lo adgens urTierTsawinaaRmdego faqtebs da SeuZ-
lebelia imis garkveva, Tu romel faqts daeyrdno. 
am SemTxvevaSi sakasacio sasamarTlo TviTon gansa-
zRvravs mtkicebis sagans, e.i. TviTon gansazRvravs 
im faqtebs, romlebic unda Semowmdes konkretuli 
materialur-samarTlebrivi normis moTxovnaTa gaT-
valiswinebiT.55  

magaliTad, sakasacio sasamarTlom erT-erT saqme-
ze aRniSna, rom igi iziarebs kasatoris mosazrebas, 
rom saapelacio sasamarTlos mier gasaCivrebul 
gadawyvetilebaSi moyvanili faqtebi urTierTsawina-
aRmdegoa. saqme exeboda 2007 wlis 19 noembers aRZ-
rul sarCels, romliTac mosarCele iTxovda mopasu-

                                                
54 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w., gv. 524. 

55 aseve ix. v. xrustali, kasacia samoqalaqo samarTalwar-
moebaSi, avtoreferati, Tb. 2004w., gv. 27. 
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xisagan „belorus iumz 6 l“ markis traqtoris mis-
Tvis dabruneba.  

sabolood, saapelacio sasamarTloSi saqmis gan-
xilvis Sedegad saapelacio palatam miiCnia, rom 
sarCeli xandazmulia. 

sakasacio sasamarTlom gaiziara kasatoris mosaz-
reba, rom saapelacio sasamarTlos mier gasaCivre-
bul gadawyvetilebaSi moyvanili faqtebi urTierT-
sawinaaRmdegoa. 

sakasacio sasamarTlom yuradReba gaamaxvila ima-
ze, rom saapelacio sasamarTlom Tavdapirvelad 2003 
weli miuTiTa mopasuxis mier mesame pirisaTvis traq-
toris miyidvis TariRad, xolo Semdeg ki - 2001 weli.   

amasTan erTad, saapelacio sasamarTlom miuTiTa, 
rom 2003 wels mopasuxis mier sadavo traqtoris me-
same pirisaTvis miyidvis faqti imTaviTve cnobili 
gaxda mosarCelisaTvis. 

saapelacio sasamarTlos mtkicebulebis saxiT 
warmoebaSi miRebuli aqvs sisxlis samarTlis saqme-
ze gamotanili da kanonier ZalaSi Sesuli gamamtyu-
nebeli ganaCeni, romliTac dgindeba, rom mopasuxe 
cnobil iqna damnaSaved im qmedebisaTvis, razec 
mxareebi samoqalaqo wesiT daoben.  

amdenad, sakasacio sasamarTlom aRniSna, rom ga-
dawyvetilebidan zustad ar dgindeba ara marto sa-
davo traqtoris gasxvisebis faqti, aramed - droc, 
rodesac mosarCelem gaigo an unda gaego Tavisi 
uflebis darRvevis Sesaxeb (saqarTvelos samoqala-
qo kodeqsis 130-e muxli). amasTan, gasaTvaliswinebe-
lia saqarTvelos samoqalaqo kodeqsis 138-e muxli, 
romlis Tanaxmad, xandazmulobis vadis dena SeiZle-
ba Sewydes aseve saxelmwifo organoebisaTvis mi-
marTvis SemTxvevaSi. 

sakasacio sasamarTlom miuTiTa, rom, zemoaRniS-
nulis gaTvaliswinebiT, xandazmulobis sakiTxis 
garkvevisas saapelacio sasamarTlom unda daadgi-
nos is momenti, rodesac mosarCelisaTvis gaxda an 
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unda gamxdariyo cnobili Tavisi uflebis darRvevis 
Sesaxeb. amasTan erTad, saapelacio sasamarTlom 
unda daadginos, Tu rodis mimarTa mosarCelem po-
licias an sxva saxelmwifo uwyebas Tavisi darRve-
uli uflebis Sesaxeb. am garemoebebis dadgenisas sa-
samarTlom unda gaiTvaliswinos saqarTvelos samo-
qalaqo kodeqsis 138-e, 130-e muxlebi. 

sakasacio saCivarSi miTiTebuli garemoebebis ga-
TvaliswinebiT, sakasacio sasamarTlom yuradReba 
gaamaxvila mosarCelis mier sadavo traqtoris flo-
bis periodze (gasaTvaliswinebelia, rom saapelacio 
palatam mosarCele sadavo traqtoris keTilsindi-
sier mflobelad miiCnia), kerZod, sakasacio saCivar-
Si miTiTebulia, rom mas sadavo traqtori xandazmu-
lobiT aqvs SeZenili, radgan igi xuT welze meti 
drois ganmavlobaSi flobs mas. 

amasTan, sakasacio sasamarTlom ganmarta, rom aR-
niSnuli faqtobrivi garemoebebis Semowmebisas saape-
lacio sasamarTlos daskvnebi urTierTsawinaaRmde-
goa, kerZod, saapelacio sasamarTlo miuTiTebs, rom 
mopasuxem mosarCelisagan erToblivi saqmianobisa-
Tvis (SeSis dasamzadeblad) traqtori 1997 wels wa-
iyvana da amave dros dadgenilad 1999 wels warmo-
Sobil davas miiCnevs. 

miuxedavad amisa, saapelacio sasamarTlo aseve 
uTiTebs, rom 1994-95 wlebSi mosarCelem da mopa-
suxem wamoiwyes erToblivi saqmianoba da 2-3 TveSi 
warmoeSvaT ukmayofileba, mosarCelem mopasuxes mo-
sTxova traqtoris ukan dabruneba, razedac mosarCe-
lem uari miiRo. 

aRniSnuli garemoebebidan gamomdinare, saapela-
cio sasamarTlo askvnis, rom mosarCele ver adastu-
rebs sadavo nivTis 5 - wliani flobis faqts. 

amasTan mimarTebiT sakasacio sasamarTlom ganmar-
ta, rom zemoaRniSnuli faqtobrivi garemoebebi ar 
iZleva sadavo urTierTobis iuridiuli Semowmebis 
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saSualebas, samoqalaqo kodeqsis 165-e muxlis mixed-
viT. 

saqarTvelos samoqalaqo kodeqsis 165-e muxlis 
konteqstis gaTvaliswinebiT, sakasacio sasamarTlom 
ganmarta, rom nivTis floba ar ukavSirdeba mis fi-
zikur pyrobas. mosarCelis mflobelobis uflebis 
darRvevad miCneul unda iqnes is momenti, rodesac 
mopasuxem uari ganacxada sadavo traqtoris mosar-
CelisaTvis dabrunebaze. amdenad, mopasuxisaTvis sa-
davo traqtoris gadacema im mizniT, rom erToblivi 
saqmianobis Sedegi miRweuliyo mosarCelis traqto-
ris meSveobiT, ar niSnavs mosarCelis mier nivTze 
mflobelobis Sewyvetas. 

saapelacio sasamarTlom daadgina, rom mosarCele 
aris sadavo nivTis keTilsindisieri mflobeli. sa-
kasacio sasamarTlom miiCnia, rom saapelacio sasa-
marTlom amasTan erTad unda daadginos aRniSnuli 
flobis (da ara pyrobis) uwyveti drois manZili, da 
am dros unda gaiTvaliswinos samoqalaqo kodeqsis 
1507-e muxlis me-4 nawili, romlis Tanaxmad, xandaz-
mulobiT sakuTrebis SeZenis vada aiTvleba 1993 wlis 
23 ivlisidan.  

amasTan erTad gasaTvaliswinebelia Semdegi gare-
moeba: saapelacio sasamarTlom daadgina, rom mesame 
piri (romelmac mopasuxisagan SeiZina sadavo traq-
tori) ar aris keTilsindisieri mflobeli, radgan 
man icoda, rom gamsxvisebeli ar iyo mesakuTre. im 
SemTxvevaSi, Tu saapelacio sasamarTlo dadgenilad 
miiCnevs xandazmulobiT mosarCelis mier nivTze sa-
kuTrebis SeZenis faqts, ar unda iqnes gamoyenebuli 
saarTvelos samoqalaqo kodeqsis 160-e muxli, rad-
gan am SemTxvevaSi arsebobs sakuTrebis uflebisa da 
ara - keTilsindisieri flobis xelyofa. (ivaraude-
ba, rom keTilsindisierad flobs nivTs is, visac 
ara aqvs flobis ufleba, magram am faqtis mimarT is 
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keTilsindisieria).56  
rogorc vxedavT, apelaciaSi procesualur-samar-

Tlebrivi regulaciuri funqciis farglebi gamoixa-
teba imaSi, rom sasamarTlos SeuZlia, Seamowmos ara 
marto procesualuri darRvevebi, romlebiTac das-
turdeba materialur-samarTlebrivi faqtis dadgena-
sTan dakavSirebuli procesualuri wesebis darRve-
vebi, aramed apelantis miTiTebis safuZvelze Tvi-
Ton gamoikvlios mtkicebulebebi da daadginos saq-
misaTvis mniSvnelovani faqtobrivi garemoebebi. aqe-
dan gamomdinare, saapelacio sasamarTlos SeuZlia, 
ar gadaagzavnos saqme ukan da TviTon gadawyvitos 
igi (sssk 385-e muxlis me-2 nawili).  

sakasacio sasamarTlos, Tu sakasacio saCivari 
eyrdnoba procesualur darRvevebs, SeuZlia, ganixi-
los faqtebi da mtkicebulebebi procesualuri 
darRvevebis arsebobis Sesaxeb (magaliTad, Seamow-
mos mtkicebulebiTi faqtebis dadgenasTan dakavSi-
rebuli garemoebebis marTebuleba), rac warmoadgens 
erTaderT SemTxvevas, rodesac da rasTan mimarTebi-
Tac sakasacio sasamarTlos SeuZlia, miiRos garkve-
uli mtkicebulebebi. sakasacio sasamarTlo uSua-
lod ar afasebs im mtkicebulebebs, romlebiTac 
dgindeba mTavari, saZiebeli faqtebi (faqtobrivi ga-
remoebebi), aramed afasebs im faqtebsa da mtkicebu-
lebebs, romlebiTac dasturdeba faqtobrivi garemo-
ebebis dadgenasTan dakavSirebuli procesualuri 
darRvevebi, rac migviTiTebs kasaciaSi procesualur-
samarTlebrivi regulaciuri funqciis farglebze. 

aqedan gamomdinare, mTavari da gadamwyveti aris 
is, rom procesualuri darRvevebis dadasturebis 
SemTxvevaSi aucilebeli xdeba im procesualuri moq-
medebebis ganxorcieleba, rac sabolood mimarTulia 
saqmisaTvis mniSvnelovani faqtebis dadgenisaken. am 
SemTxvevaSi sakasacio sasamarTlo auqmebs gadawyve-

                                                
56 #as-878-1090-08; 10. 04. 2009 w. 
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tilebas (ganCinebas) da abrunebs saqmes xelaxla gan-
saxilvelad, rac migviTiTebs samarTlebrivi Semo-
wmebis Sedegze. 

Ddaskvnis saxiT SeiZleba aRiniSnos, rom gasaCiv-
rebuli gadawyvetilebis Semowmebisas saapelacio 
da sakasacio sasamarTloebi gansxvavdebian faqto-
brivi garemoebebis Semowmebis procesualur-samarT-
lebriv aspeqtSi, rac vlindeba procesualur-samar-
Tlebrivi normebis regulaciuri funqciis fargleb-
sa da Semowmebis SedegebSi. 

1.3. procesualur-samarTlebrivi normebi, rogorc 
sakasacio sasamarTlos mier faqtobrivi 

garemoebebis Semowmebis ganmsazRvreli kriteriumi 

wina paragrafSi Cven ganvixileT saapelacio da sa-
kasacio sasamarTloebis mier gasaCivrebuli gada-
wyvetilebis Semowmebis zogierTi Tavisebureba, ro-
melic vlindeba procesualur-samarTlebriv aspeqt-
Si. am sakiTxebis SedarebiT Cven vecadeT, gamogvev-
lina zogierTi iseTi Tavisebureba, romelic, vfiq-
robT, dagvexmareba sakasacio sasamarTloSi faqtob-
rivi garemoebebis mniSvnelobis problematikasTan 
miaxloebaSi. 

upirveles yovlisa, unda aRiniSnos, rom rogorc 
materialur-samarTlebrivi, aseve me-2 paragrafSi Cven 
mier ganxiluli procesualur-samarTlebrivi mxare-
ebis Semowmebisas didi mniSvneloba eniWeba faqtob-
riv garemoebebs. magram faqtobrivi garemoebebis mni-
Svneloba sakasacio sasamarTloSi vlindeba maTi Se-
mowmebis TaviseburebaSi, rac ganisazRvreba proce-
sualur-samarTlebrivi kriteriumebiT.  

gasaCivrebuli gadawyvetilebis samarTlebrivi mxa-
ris Semowmebisas sakasacio sasamarTlo ar aris Se-
zRuduli materialur-samarTlebrivi mxaris Semow-
mebiT, kerZod: sakasacio sasamarTlo valdebulia, 
Seamowmos aramarto materialur-samarTlebrivi nor-
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mis is darRvevebi, romlebzec uTiTebs kasatori, 
aramed - isinic, romlebzec kasatori ar uTiTebs.  

amdenad, sakasacio sasamarTlos mier gadawyveti-
lebis samarTlebrivi Sefasebisas didi mniSvneloba 
eniWeba samarTlebrivi Sefasebis obieqtis gansazRv-
ras, romlis gareSec SeuZlebelia, warmovidginoT 
gadawyvetilebis samarTlebrivi kuTxiT Semowmeba. 
es obieqti aris saqmisaTvis mniSvnelovani faqtebi, 
romelTa gansazRvris procesi warmoadgens samar-
TalSefardebis gadasinjvis saWiro etaps. faqtobri-
vad sakasacio sasamarTlom, iuridiuli silogizmis 
Tanaxmad, unda Seamowmos: iuridiulad ramdenad mni-
Svnelovani faqtia dadgenili; ramdenad sworad iqna 
moZiebuli da ganmartebuli materialur-samarTle-
brivi norma da, aqedan gamomdinare, ramdenad Seesa-
bameba faqti saapelacio sasamarTlos mier gamoyene-
bul materialur-samarTlebriv normaSi mocemuli 
qcevis wess; da bolos, ramdenad sworad iqna gansa-
zRvruli iuridiuli Sedegi. 

Cveni azriT, didi mniSvneloba eniWeba aramarto 
am elementebis gamoyofas, aramed, rogor ucnaura-
dac unda gveCvenebodes, maT logikur mimdinareobas, 
rac ganpirobebulia sakasacio sasamarTlos insti-
tutiT. sakasacio saCivris obieqts warmoadgens gasa-
Civrebuli, kanonier ZalaSi Seusvleli saapelacio 
sasamarTlos gadawyvetileba (ganCineba), romlis ka-
nonierebas amowmebs sakasacio sasamarTlo. amdenad, 
sakasacio sasamarTlos winaSe dgas ara faqtebi, 
normebi da a.S., aramed - gasaCivrebuli gadawyveti-
lebiT (ganCinebiT) gadawyvetili (dadgenili) Sedegi. 
am SemTxvevaSi sakasacio sasamarTlom sakasacio sa-
Civris farglebSi, unda Seamowmos, Tu ramdenad ka-
nonis moTxovnaTa dacviT mivida saapelacio sasamar-
Tlo am Sedegamde. zustad aRniSnuli procesi xasi-
aTdeba gadawyvetilebis Semowmebis logikuri mimdi-
nareobiT, rac damaxasiaTebelia sakasacio samar-
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TalwarmoebisaTvis da romlis aRwerac ukavSirdeba 
sakasacio sasamarTloSi faqtobrivi garemoebebis 
mniSvnelobis arsis gansazRvras. am mxriv, metad 
sainteresoa sakasacio sasamarTlos mier gadawyve-
tilebis miRebis meTodika, romelic uzrunvelyofs 
swori gadawyvetilebis miRebas. 

sakasacio sasamarTlo gadawyvetilebis kanoniere-
bis Semowmebis dros faqtobrivad amowmebs samar-
TalSefardebas, rac SeiZleba warmovidginoT ro-
gorc erTiani procesi, romelic Sedgeba urTierT-
dakavSirebuli elementebisagan. imisaTvis, raTa kon-
kretuli faqti miviCnioT iuridiuli mniSvnelobis 
mqone faqtad, igi unda Sefasdes konkretuli mate-
rialur-samarTlebrivi normis meSveobiT, materia-
lur-samarTlebrivi moTxovnisa Tu Sesageblis gaT-
valiswinebiT, rac ukavSirdeba mtkicebis sagnis gan-
sazRvris sakiTxebs. es ukve miuTiTebs am procesSi 
ori elementis - faqtobrivisa da samarTlebrivis 
arsebobis aucileblobaze.  

rogorc ukve aRiniSna, sakasacio saCivris obieqts 
warmoadgens gasaCivrebuli gadawyvetileba, magram 
ar unda dagvaviwydes, rom sakasacio saCivris mizans 
warmoadgens uSualod materialur-samarTlebrivi 
urTierTobis gadawyveta. sakasacio saCivris 
obieqtidan da miznidan ukve gamomdinareobs sakasa-
cio sasamarTlos Semowmebis obieqti Tavisi viwro 
gagebiT, romlis Tanaxmad, sakasacio sasamarTlos 
mier saapelacio sasamarTlos gadawyvetilebis kano-
nierebis Semowmebis obieqts warmoadgens ara samarT-
lebrivi norma, aramed - saapelacio sasamarTlos mi-
er dadgenilad cnobili da gadawyvetilebisaTvis 
mniSvnelobis mqone faqtobrivi garemoebebi.57 

magram, rodesac sakasacio sasamarTlo amowmebs 
faqtobrivi garemoebebis iuridiul mxares, e.i. maT 

                                                
57 aseve ix. T. liuaSvili, miTiTebuli naSromi, gv. 526. 
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Sesabamisobas konkretul materialur-samarTlebriv 
normasTan, vfiqrobT, rom mxolod am faqtobrivi ga-
remoebebis arseboba ar aris sakmarisi normiT gansa-
zRvruli urTierTobis mimarT subsumirebisaTvis. 
vfiqrobT, rom am SemTxvevaSi Sesamowmebelia, erTi 
mxriv, Tu romeli faqtobrivi garemoebebis safuZ-
velze gamoitana gadawyvetileba saapelacio sasa-
marTlom da, meore mxriv, romeli faqtobrivi gare-
moebebis safuZvelze amyarebda mxare moTxovnasa Tu 
Sesagebels. vfiqrobT, rom Semowmebis aRniSnuli we-
siT uzrunvelyofilia materialur-samarTlebrivi 
normis SerCevis siswore. 

amdenad, migvaCnia, rom gadawyvetilebis kanoniere-
bis Semowmebis dros sakasacio sasamarTlom ar 
SeiZleba, ar gaiTvaliswinos materialur-samarTle-
brivi moTxovna da Sesagebeli58.  

                                                
58 sarCelisa da Sesageblis cneba ar aris mocemuli sa-
qarTvelos samoqalaqo saproceso kodeqsiT, maT erTian 
cnebas aseve ar iTvaliswinebs iuridiuli literatura.  
magram iuridiul literaturaSi gavrcelebuli mosaz-

rebis Tanaxmad sarCelsa da Sesagebels gaaCniaT materi-
alur-samarTlebrivi da procesualur-samarTlebrivi 
mxareebi, romlebic rogorc sarCelSi, aseve SesagebelSi 
cal-calke ar arseboben da warmoadgenen uflebis dac-
vis erTian instituts. miuxedavad amisa, unda aRiniSnos, 
rom rogorc sarCeli, aseve Sesagebeli erT SemTxvevaSi 
SeiZleba ganxilul iqnes rogorc procesualur-samarT-
lebrivi movlena, meore SemTxvevaSi _ materialur-sa-
marTlebrivi movlena. gadamwyvet mniSvnelobas iZens sa-
kiTxi imis Sesaxeb, Tu misi romeli aspeqtis (procesua-
lur-samarTlebrivi Tu materialur-samarTlebrivi) ga-
Tvaliswinebas mohyveba iuridiuli Sedegi. 
sarCelis materialur-samarTlebrivi mxare (sadavo sa-

marTlebrivi moTxovna mopasuxisadmi) mTlianad emTxveva 
sarCelis erT-erT elements, romelsac sarCelis sagani 
ewodeba (T. liluaSvili. samoqalaqo saproceso samar-
Tali. T. 2005, gv. 271), xolo materialur-samarTlebrivi 
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magaliTad, erT-erT Tavis gadawyvetilebaSi uze-
naesma sasamarTlom miuTiTa, rom sssk 393-e muxlis 
me-2 nawilis “a” qvepunqtis Tanaxmad, samarTlis nor-

mebi darRveulad iTvleba, Tu sasamarTlom ar gamo-

iyena kanoni, romelic unda gamoeyenebina. kerZod, sa-
apelacio sasamarTlom miiCnia, rom mosarCelis mTa-
var moTxovnas warmoadgens misi arasrulwlovani 
Svilebis aw gardacvlilis qonebaze memkvidred da 

                                                                                                    
Sesagebeli warmoadgens im materialur-samarTlebriv 
faqtebze miTiTebas, romlebic gamoricxaven sasarCelo 
moTxovnis dakmayofilebas. 
mokled SevCerdebiT Sesageblis procesualur mxareze. 

germaniis samoqalaqo procesi ganasxvavebs formaluri 
Sesageblis wardgenasa da Setyobinebas sasamarTloSi 
Tavis dacvis (ganzraxvis) Sesaxeb. kerZod, 276-e paragra-
fis pirveli nawilis pirveli winadadeba ukavSirdeba 
sasamarTloSi Tavis dacvis (ganzraxvis) Sesaxeb Setyo-
binebisaTvis gaTvaliswinebul vadas, xolo amave muxlis 
pirveli nawilis me-2 winadadeba ukavSirdeba Sesageblis 
wardgenis vadas. 
germaniis samoqalaqo saproceso kodeqsisagan gansxva-

vebiT, saqarTvelos samoqalaqo saproceso kodeqsi ar 
icnobs sasamarTloSi Tavis dacvis (ganzraxvis) Sesaxeb 
Setyobinebis instituts. saqarTvelos samoqalaqo sapro-
ceso kodeqsis 201-e muxlis me-2 nawilis “g” qvepunqtis 
Tanaxmad, mopasuxis werilobiT pasuxSi unda mieTiTos, 
cnobs Tu ara mopasuxe sarCels da ra nawilSi, aseve 
amave kodeqsis 373-e muxlis pirveli nawilis Tanaxmad, 
saapelacio saCivarze SesagebelSi aRniSnuli unda iyos, 
eTanxmeba Tu ara mxare saapelacio saCivris moTxovnebs. 
mocemuli danawesebi garkveul- wilad miuTiTebs mopa-
suxis mier sarCelisagan (saapelacio saCivrisagan) Tav-
dacvis ganzraxvaze, magram es danawesebi formaluri 
Sesageblis arsebiTi nawilia da ara - damoukidebeli 
wesi, romelsac axasiaTebs vadebisa da Seusruleblobis 
Sedegebi (magaliTad, rac damaxasiTebelia germaniis 
samoqalaqo saproceso kodeqsisaTvis). 
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mesakuTred cnoba. mopasuxes warmoadgenda anderZis-
mieri memkvidre. mosarCele aseve iTxovda anderZis 
baTilad cnobas. saapelacio sasamarTlom miiCnia, 
rom mosarCelis moTxovna usafuZvloa, radgan sssk 
102-e muxlis pirveli nawilis Tanaxmad, ver daadas-
tura anderZis baTiloba. sakasacio sasamarTlom ga-
auqma gasaCivrebuli saapelacio sasamarTlos ganCi-
neba da saqme daabruna xelaxla gansaxilvelad Sem-
degi motiviT: miuxedavad imisa, rom kasatori (mo-
sarCele) ver adasturebda procesualur darRvevebs 
saapelacio sasamarTlos mier anderZis baTilad 
cnobaze uaris Tqmis nawilSi, sakasacio sasamarT-
lom miuTiTa, rom saapelacio sasamarTlom ar gamo-
iyena saqarTvelos samoqalaqo kodeqsis 1371-e muxli, 
romlis Tanaxmad, mamkvidreblis Svilebs, mSoblebsa 
da meuRles, anderZis Sinaarsis miuxedavad, ekuTv-
niT savaldebulo wili, romelic unda iyos im wi-
lis naxevari, rac TiToul maTgans kanoniT memkvid-
reobis dros ergeboda (savaldebulo wili). amave 
kodeqsis 1372-e muxlis Tanaxmad, savaldebulo wi-
lis moTxovnis ufleba warmoiSoba samkvidros gaxs-
nis momentidan. aseTi moTxovnis ufleba gadadis me-
mkvidreobiT. 

aqedan gamomdinare, sakasacio sasamarTlom gan-
marta, rom kanonis gamoyenebisa da ganmartebis dros 
sasamarTlo ar aris SezRuduli mxareTa miTiTebe-
biT. sasamarTlom, upirveles yovlisa, unda daadgi-
nos, mosarCelis ZiriTad moTxovnasTan mimarTebiT 
dairRva Tu ara misi materialur-samarTlebrivi uf-
leba, konkretuli davis gaTvaliswinebiT - memkvid-
red da mesakuTred cnoba.59  

moyvanili magaliTi miuTiTebs imaze, rom saapela-
cio sasamarTlom ar gamoiyena kanoni, romelic unda 

                                                
59 saqarTvelos uzenaesi sasamarTlos ganCineba #as-59-408-
07, 12.09.07w. 
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gamoeyenebina, ar gaiTvaliswina is, rom mosarCelis 
moTxovna SesaZlebelia dakmayofilebuliyo samkvi-
drodan savaldebulo wilis nawilSi, rac unda 
ganexila saapelacio sasamarTlos.  

am SemTxvevaSi Tavs uflebas mivcemT, aRvniSnoT, 
rom sasarCelo moTxovnisa da Sesageblis Semowme-
bas gaaCnia ori saxe - pirdapiri da arapirdapiri. 
pirveli - rodesac sasamarTlo uSualod amowmebs 
sasarCelo moTxovnis safuZvlianobas (pirveli ins-
tanciis sasamarTlo) da meore - rodesac sasamarT-
los Semowmebis uSualo obieqtia ara sasarCelo mo-
Txovna, aramed - sasamarTlo gadawyvetileba (ganCi-
neba) (saapelacio da sakasacio instanciis sasamarT-
loebi). am ukanasknel SemTxvevaSi saapelacio da sa-
kasacio sasamarTloebi erTmaneTs emsgavseba. 

amdenad, aRniSnuli sasamarTloebi uSualod ar 
amowmeben sasarCelo moTxovnasa Tu Sesagebels, mag-
ram gasaCivrebuli gadawyvetilebis Semowmebis miza-
ni sabolood mimarTulia materialur-samarTle-
brivi safuZvlianobis Semowmebisaken.  

miviCnevT, rom zustad am faqtobrivi garemoebebis 
Semowmebis arapirdapir saxes warmoadgens saapela-
cio sasamarTlos gadawyvetilebis (ganCinebis) samar-
Tlebrivi Semowmeba sakasacio wesiT. sakasacio ins-
tanciis sasamarTlos sasarCelo moTxovnisa Tu Se-
sageblis safuZvlebTan damokidebulebas gaaCnia sak-
mao mniSvneloba dasaSvebi da dasabuTebuli pre-
tenziis (Sedavebis) institutisa da samarTlebrivi 
Sefasebis obieqtis gansazRvrisaTvis.  

amdenad, zemoaRniSnulis gaTvaliswinebiT SesaZ-
lebelia davaskvnaT, rom gadawyvetilebis Semowmebis 
samarTlebrivi procesi SeuZlebelia, warmovidginoT 
faqtobrivi garemoebebis analizis gareSe. magram yo-
velive es ukavSirdeba sakasacio teqnikas, romelic 
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Sedgeba sxvadasxva meqanizmebisagan.60 
  romeli kriteriumebi gansazRvravs sakasacio in-

stanciis sasamarTlos damokidebulebas faqtobriv 
garemoebebTan? 

upirveles yovlisa, vfiqrobT, saintereso iqneba 
ganvixiloT prezumfciis sivrceSi arsebuli faqto-
brivi garemoebebis Semowmebis zogierTi sakiTxi 
(dawv. ix. $ 3.2.). sssk 407-e muxlis me-2 nawilis Tanax-
mad saapelacio sasamarTlos mier damtkicebulad 
cnobili faqtobrivi garemoebebi savaldebuloa sa-
kasacio sasamarTlosaTvis, Tu wamoyenebuli ar 
aris dasaSvebi da dasabuTebuli pretenzia. 

gansaxilveli normiT faqtiurad ganisazRvreba 
erT SemTxvevaSi saapelacio sasamarTlos mier dad-
genilad miCneuli faqtebi, xolo meore SemTxvevaSi 
am faqtebis dadgenis procesTan dakavSirebuli sa-
kiTxebi (ix. Tavi 3 da 4). 

im SemTxvevaSi, roca kasators ara aqvs Setanili 
dasaSvebi da dasabuTebuli pretenzia (Sedaveba), sa-
kasacio sasamarTlo amowmebs ara am faqtobrivi ga-
remoebebis dadgenis marTebulebas, aramed - mis ma-
terialur-samarTlebriv normasTan Sesabamisobas. 

sawinaaRmdegos damtkicebamde (rac SesaZlebelia 
mxolod dasaSvebi da dasabuTebuli pretenziiT (Se-
davebiT), ivaraudeba, rom saqmisaTvis iuridiulad 
mniSvnelovani faqtobrivi garemoebebi dadgenilia 
sworad (prezumfcia), magram ar ivaraudeba, rom isi-
ni iuridiulad mniSvnelovania da is, rom maT mohyve-
ba sasamarTlo gadawyvetilebiT dadgenili Sedegi. 

es garkveul gavlenas axdens saapelacio sasa-
marTlos gadawyvetilebis kanonierebis Semowmebis 
iuridiul-teqnikur mxareze. sakasacio sasamarTlom 

                                                
60 G. Canivet, L’ogranisation intern de la Cour de cassation favorise-t-elle 

l’élaboration de sa jurisprudence ? , La Cour de cassation et l’élaboration 

du droit, Economica, 2004, p. 3 
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yovelTvis unda Seamowmos saapelacio sasamarTlos 
gadawyvetilebaSi moyvanili garemoebebi, maTi iuri-
diuli mniSvnelobis gaTvaliswinebiT, xolo am Se-
mowmebiT miRebulma Sedegebma SeiZleba gansazRvros, 
Tu saapelacio sasamarTlos gadawyvetilebaSi mo-
yvanili garemoebebi ramdenad aris dasaSvebi da da-
sabuTebuli pretenziis (Sedavebis) obieqti, am ukana-
sknelis arsebobis SemTxvevaSi. 

amdenad, gansaxilveli prezumfciis Sinaarsi gamo-
ixateba saapelacio sasamarTlos mier dadgenilad 
cnobil, iuridiulad mniSvnelovan faqtebSi, rom-
lis winaaRmdeg kasators ar Seutania dasaSvebi da 
dasabuTebuli pretenzia (Sedaveba). 

aqedan gamomdinare SesaZlebelia davaskvnaT, rom 
dasaSvebi da dasabuTebuli pretenziis (Sedavebis) 
obieqts warmoadgens saapelacio sasamarTlos mier 
dadgenilad cnobili, iuridiulad mniSvnelovani 
faqtebi.  

magaliTad, erT-erT ganCinebaSi saqarTvelos uze-
naesma sasamarTlom miuTiTa, rom sssk 407-e muxlis 
me-2 nawilis Tanaxmad, kasators warmodgenili aqvs 
dasaSvebi da dasabuTebuli pretenzia. sakasacio sa-
samarTlom ganmarta, rom konkretul SemTxvevaSi da-
saSveb da dasabuTebul pretenziaSi igulisxmeba mi-
TiTeba im procesualur darRvevebze, romlebic da-
uSva saapelacio sasamarTlom saqmis ganxilvis 
dros, ramac ganapiroba faqtobrivi garemoebebis ara-
sworad Sefaseba da samarTlebriv-materialuri nor-
mis arasworad gamoyeneba an ganmarteba. davis sagans 
warmoadgenda xanZris Sedegad miyenebuli zianis ana-
zRaureba. 

sakasacio sasamarTlom ganmarta, rom saxanZro 
dacvisa da xanZris avtomaturi qrobis gaumarTavi 
sistemebis arsebobis SemTxvevaSi saapelacio sasa-
marTlos unda daedgina mizezobrivi kavSiri aRniS-
nul qmedebasa da damdgar zians Soris, kerZod, 
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gavrcelda Tu ara xanZari dazaralebuli organiza-
ciis teritoriaze saxanZro dacvisa da “sponklere-
bis” xanZris avtomaturi qrobis sistemis gaumarTao-
bis gamo da mopasuxe organizaciis teritoriis far-
Tis gaTvaliswinebiT, zemoaRniSnuli sistemis gamar-
Tulad muSaobis SemTxvevaSi gavrceldeboda Tu ara 
xanZari dazaralebuli organizaciis teritoriaze. 
am sakiTxis gasarkvevad saqmeSi arsebuli masalebi 
ar iyo saTanadod Sefasebuli. 

aqedan gamomdinare, sakasacio sasamarTlom gan-
marta, rom aucilebelia ganisazRvros mizezobrivi 
kavSiri mopasuxis qmedebasa da damdgar Sedegs 
Soris, rac gaTvaliswinebulia saqarTvelos samoqa-
laqo kodeqsis 992-e muxliT, romlis Tanaxmad, piri, 
romelic sxva pirs marTlsawinaaRmdego, ganzraxi an 
gaufrTxilebeli moqmedebiT miayenebs zians, valde-
bulia, aunazRauros mas es ziani, e.i. movalis qmede-
ba unda iyos ara marto braleuli da marTlsawina-
aRmdego, aramed ziani unda iyos am qmedebiT gamo-
wveuli uSualo Sedegi. amdenad, gansaxilveli nor-
miT aseve igulisxmeba piris umoqmedoba, romlis Se-
degad sxva pirs miadga ziani.61 

vfiqrobT, rom ufro dawvrilebiT unda mimovixi-
loT, Tu ra procesualur darRvevebs moicavs dasa-
Svebi da dasabuTebuli pretenziis (Sedavebis) insti-
tuti. 

aRniSnuli instituti SeiZleba miuTiTebdes im 
faqtebsa da mtkicebulebebze, romlebic adasture-
ben saproceso samarTlis normebis darRvevebs. 

amasTan erTad, wina paragrafis Sedegebis gaTva-
liswinebiT, SeiZleba “gavSaloT” termini “procesu-
aluri darRvevebi” da ufro zustad ganvmartoT da-
saSvebi da dasabuTebuli pretenziis (Sedavebis) arsi. 

                                                
61 saqarTvelos uzenaesi sasamarTlos ganCineba # as-1363-
1588-05, 29.06.06w. 
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kerZod, am pretenziaSi igulisxmeba miTiTeba im faq-
tebsa da mtkicebulebebze, romlebic adastureben 
saproceso samarTlis normebis darRvevebs, rac ga-
moixateba saapelacio sasamarTlos mier pirveli 
instanciis sasamarTlos gamokvleul mtkicebuleba-
Ta araswor SefasebaSi, romelic, rogorc aRvniS-
neT, SeiZleba moicavdes mtkicebis procesis yvela 
elementis Semowmebas; aseve - im procesualuri wesis 
Semowmebas, romelsac saapelacio sasamarTlo iye-
nebs mtkicebulebaTa gamokvleva-Sefasebisas faqtob-
rivi garemoebebis Sesaxeb swor msjelobasa da maT 
dadgenaSi. 

sakasacio sasamarTlos gadasaxedidan Cans, rom 
Semowmebis aRniSnuli elementi xasiaTdeba garkve-
uli TaviseburebiT, rac mdgomareobs imaSi, rom 
sakasacio sasamarTlos, kasatoris mier miTiTebuli 
darRvevebis dadasturebis SemTxvevaSi (romelic 
ukavSirdba sabolood faqtobrivi garemoebebis ara-
sworad dadgenas), TviTon ar SeuZlia “gamoasworos 
Secdomebi”. zustad am SemTxvevaSi didi mniSvneloba 
eniWeba sakasacio sasamarTlos miTiTebebs, romleb-
sac igi aZlevs saapelacio sasamarTlos (ix. $ 5.3). 

magram migvaCnia, rom didi praqtikuli mniSvnelo-
ba eniWeba im kriteriumebs, romlebic gansazRvravs 
sakasacio sasamarTlos mier gasaCivrebuli gadawyve-
tilebis procesualuri darRvevebis Semowmebis spe-
cifikas. sabolood am specifikiT ganisazRvreba da-
saSvebi da dasabuTebuli pretenziis institutis 
farglebi.  

unda aRiniSnos, rom sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis procesualuri dar-
Rvevebis Semowmebisas mniSvnelovania, am aspeqtSi sa-
kasacio sasamarTlos uflebamosileba gaimijnos 
faqtebis damdgeni sasamarTlos uflebamosilebisa-
gan (ix. $ 1.2). 

amdenad, dasaSvebi da dasabuTebuli pretenziis 
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wardgenisas, zogierT SemTxvevaSi, samarTlisa da 
faqtis sakiTxebis erTmaneTisagan gamijvna Semowme-
bis procesSi garTulebulia. 

dasaSvebi da dasabuTebuli pretenziis moTxovna-
Ta zusti dacviT, sakasacio sasamarTlom SesaZlebe-
lia, Seafasos saapelacio sasamarTlos mier ganxor-
cielebuli mtkicebis procesi (mtkicebulebis dasa-
Sveboba, gankuTvnadoba, Sefaseba da a.S.) (ix. $ 4.3.3.), 
magram igi uSualod ar afasebs mtkicebulebebs da 
ar adgens faqtebs. amasTan erTad, vfiqrobT, rom 
procesualuri darRvevebis Semowmebisas sakasacio 
sasamarTlom ar unda Seafasos iseTi mxareebi, rom-
lebic exeba mosamarTlis Sinagan rwmenas (ix. $ 4.1.), 
ris safuZvelzec saapelacio sasamarTlos mosamar-
Tleebma Seafases konkretuli mtkicebulebebi. e.i. 
sakasacio sasamarTlo procesualuri darRvevebis 
WrilSi afasebs im samarTlebrivi kriteriumebis 
sworad gamoyenebasa da gagebas, rac gansazRvrulia 
procesualuri wesebiT, logikis kanonebiTa da praq-
tikuli gamocdilebiT, rac, vfiqrobT, warmoadgens 
mosamarTlis Sinagani rwmenis Camoyalibebis winapi-
robebs. 

aRniSnuli procesualur-samarTlebrivi darRveve-
bis Semowmebam SesaZlebelia, gavlena moaxdinos 
mtkicebis sagnis gansazRvraze. amgvarad, dasaSvebi 
da dasabuTebuli pretenziiT kasatori SeiZleba 
ukmayofilebas gamoTqvamdes saapelacio sasamarT-
los mier mtkicebis sagnis arasworad gansazRvraze. 
magram, rogorc cnobilia, mtkicebis sagans Seadgens 
rogorc mosarCelis, aseve - mopasuxis mier miTiTe-
buli materialur-samarTlebrivi mniSvnelobis faq-
tebi. SesaZlebelia iseTi SemTxvevac, rodesac kasa-
tori uTiTebs im procesualur darRvevebze, romle-
bic daSvebulia ara Tavisi, aramed - procesualuri 
mowinaaRmdegis, e.i. gamarjvebuli mxaris konkretul 
procesualur moqmedebebTan dakavSirebiT. ra Tqma 
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unda, am SemTxvevaSi moqmedebs principi, romlis Ta-
naxmad, pirma SeiZleba moiTxovos Tavisi da ara - sxvi-
si darRveuli an sadavo uflebis dacva (sssk me-2 
muxlis pirveli nawilis me-2 winadadeba). 

aqedan gamomdinare, Cven migvaCnia, rom dasaSvebi 
da dasabuTebuli pretenzia TviTon moiTxovs Semo-
wmebas, e.i. sakasacio sasamarTlo amowmebs aramarto 
imas, Tu ramdenad uTiTebs da asabuTebs kasatori 
procesualur darRvevebs, aramed – imasac, Tu ramde-
nad aqvs kasators am konkretul procesualur-sa-
marTlebriv darRvevebze miTiTebis safuZveli. 

zustad am SemTxvevaSi sakasacio sasamarTlos wi-
naSe dgeba mtkicebis tvirTis ganawilebis sakiTxi, 
romlis gaTvaliswineba aucilebelia ara marto faq-
tobrivi garemoebebis sworad dadgenisaTvis, aramed, 
zogadad, Tanasworuflebianobis principis uzrun-
velsayofad (ix. $ 4.4.). 

am SemTxvevaSi mniSvneloba eniWeba sakasacio sasa-
marTlos mier dasaSvebi da dasabuTebuli pretenzi-
is arsis mTlianobaSi gaazrebas im miznebis gaTva-
liswinebiT, rasac am pretenziiT isaxavs kasatori 
misi ganxilvis Sedegebis CaTvliT.  

aRniSnuli procesi mogvcems SesaZleblobas, davi-
naxoT, Tu miTiTebuli procesualuri darRvevebis 
Sedegad sabolood romeli faqtobrivi garemoebebis 
dadgenasTan mimarTebiT iyo daSvebuli Secdomebi 
da mxareTa uflebebisa da movaleobebis Sesaxeb ro-
gori daskvnebis gakeTebis SesaZleblobas mogvcemda 
maTi dadgena, Tu es Secdomebi ar iqneboda daSvebu-
li. zustad es codna, romelic migviTiTebs mxareTa 
materialur-samarTlebriv uflebebsa da valdebule-
bebze, dagvexmareba imis gansazRvraSi, Tu ramdenad 
gaaCnia kasators mis mier warmodgenil pretenziaSi 
asaxul procesualur darRvevebze miTiTebis Sesa-
Zlebloba.  

rogorc ukve aRiniSna, sssk-is 393-e muxlis me-2 
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nawiliT mocemulia kanonis darRvevis saxeebi. aRni-
Snuli darRvevebi, romlebic gamoixateba sasamarT-
los mier kanonis argamoyenebaSi, romelic unda ga-
moeyenebina; kanonis gamoyenebaSi, romelic ar unda 
gamoeyenebina da kanonis araswor ganmartebaSi, miu-
TiTebs silogizmiT arsebuli wanamZRvrebis ararse-
bobaze an arasaTanadod gagebaze (ix. $ 2.3). gavrce-
lebuli mosazrebis Tanaxmad kanonis im darRvevis 
arsebobisas, rodesac sasamarTlom ar gamoiyena ka-
noni, romelic unda gamoeyenebina, igulisxmeba is 
SemTxveva, rodesac sasamarTlo gadawyvetilebaSi sa-
erTod ar aris miTiTebuli kanoni. kanonis darRve-
vis meore saxesTan gvaqvs saqme, rodesac sasamarT-
lom gamoiyena kanoni, romelic ar unda gamoeyene-
bina, rac gulisxmobs faqtobrivi garemoebebis aras-
wor kvalifikacias. rac exeba darRvevis mesame sa-
xes, romelic gamoixateba kanonis araswor ganmarte-
baSi, igulisxmeba SemTxvevebi, rodesac sasamarTlo 
iyenebs kanons, romelic unda gamoeyenebina, magram 
arasworad esmis am kanonis azri da Sinaarsi.62  

savsebiT viziarebT aRniSnul ganmartebas, magram 
aseve aRvniSnavT, rom kanonis zemoaRniSnuli danawe-
siT gansazRvruli kanonis darRvevis saxeebis swori 
daxasiaTeba SeuZlebelia faqtobriv garemoebebTan 
kavSiris gareSe, rac iuridiuli silogistikis auci-
lebeli wanamZRvaria. 

kanonis darRvevis saxe, rac gamoixateba kanonis 
ar gamoyenebaSi, romelic unda gamoeyenebina sasamar-
Tlos, SeiZleba gamoiwvios sxvadasxva samarTlebri-
vi Sedegebi da, Sesabamisad, sxvadasxvagvarad aisa-
xos sakasacio sasamarTlos gadawyvetilebaSi (ganCi-
nebaSi). yovelive es ukavSirdeba imas, Tu ra Sinaar-
siT aris datvirTuli “kanonis argamoyeneba” konkre-

                                                
62 v. xrustali. kasacia samoqalaqo samarTalwarmoebaSi. 
disertacia iuridiul mecnierebaTa kandidatis samecnie-
ro xarisxis mosapoveblad, 2004, gv. 112-114 
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tul situaciaSi. am SemTxvevaSi mniSvneloba eniWeba 
erT SemTxvevaSi imas, Tu ramdenad sworad iqna gan-
sazRvruli faqtobrivi situacia da meore SemTxve-
vaSi, ramdenad swori Sedegi dadga gasaCivrebuli 
gadawyvetilebiT (ganCinebiT) (ix. $ 5.1.). 

rac Seexeba kanonis darRvevis meore saxes - gamo-
iyena kanoni, romelic ar unda gamoeyenebina, unda 
aRiniSnos, rom es is SemTxvevaa, rodesac arasworad 
ganxorcielda subsumireba. arasworad moxda konkre-
tuli faqtobrivi situaciis, rogorc meoradi wana-
mZRvris misadageba normatiul (mTavar) wanamZRvar-
Tan, rac ukavSirdeba am ukanasknelis arasworad 
SerCevas (ix. $ 2.3.). 

kanonis araswori ganmarteba ukavSirdeba kanonis 
interpretaciis Taviseburebebs, rac ukavSirdeba iu-
ridiuli silogizmis mTavar wanamZRvars (ix. $ 2.3.). 

yovelive zemoaRniSnulidan gamomdinare SesaZle-
belia davaskvnaT, rom konkretuli procesualur-sa-
marTlebrivi normebi warmoadgens im samarTlebriv 
kriteriumebs, romlebic gansazRvraven sakasacio sa-
samarTloSi faqtobrivi garemoebebis Semowmebis Ta-
viseburebebs. 

sakasacio sasamarTlos mier gasaCivrebuli gada-
wyvetilebis kanonierebis Semowmeba SeuZlebelia Se-
samowmebeli gadawyvetilebiT dadgenili, saqmisaT-
vis mniSvnelovani faqtobrivi garemoebebis Sefasebis 
gareSe. konkretuli iuridiuli daskvnis Semowmeba 
SeuZlebelia, Tu saapelacio sasamarTlo ar daad-
gens kavSirs faqtobriv garemoebebsa da konkretul 
materialur-samarTlebriv normas Soris, ra drosac 
didi mniSvneloba eniWeba materialur-samarTlebriv 
moTxovnasa da Sesagebels. aqedan gamomdinare, saka-
sacio sasamarTlo afasebs saapelacio sasamarTlos 
mier dadgenil faqtebs, maTi samarTlebrivi mniSvne-
lobis kuTxiT da akeTebs daskvnas, Tu ramdenad 
vrceldeba am faqtebze sssk 407-e muxlis me-2 nawi-
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liT gaTvaliswinebuli procesualuri prezumfcia. 
faqtobrivi garemoebebis mniSvneloba vlindeba aseve 
dasaSvebi da dasabuTebuli pretenziis (Sedavebis) 
analizis dros, radgan misi obieqti SeiZleba iyos 
mxolod saapelacio sasamarTlos mier dadgenilad 
cnobili, iuridiulad mniSvnelovani faqtebi. am Sem-
TxvevaSi ukve aRar vrceldeba miTiTebuli prezumf-
ciis moqmedeba da mniSvnelovania is, Tu rogor ga-
moikvlia da Seiswavla faqtobrivi garemoebebi sa-
apelacio sasamarTlom, rogor iqna gansazRvruli 
mtkicebis sagani, radgan “mudmivad gasaTvaliswine-
belia, rom mxolod faqtebis da ara samarTlebrivi 
sakiTxebis damtkicebaa SesaZlebeli da aucilebe-
li”.63 procesualuri darRvevebi, romlebic gamoxa-
tavs dasaSvebi da dasabuTebuli pretenziis (Sedave-
bis) Sinaarss, aseve SeuZlebelia Semowmdes faqto-
brivi garemoebebis gareSe (sssk 396-e muxlis pirve-
li nawilis “v” qvepunqti), radgan sabolood mxo-
lod is procesualuri darRvevebi SeiZleba gaxdes 
gadawyvetilebis gauqmebis safuZveli (garda im pro-
cesualuri darRvevebisa, romlebic warmoadgens ga-
dawyvetilebis absoluturi gauqmebis safuZvels), 
romelTa Sedegadac saqmeze araswori gadawyvetile-
ba iqna gamotanili (sssk 393-e muxlis me-3 nawili).  

sabolood unda iTqvas, rom Cven warmovadgineT 
zogierTi im sakiTxis mxolod zogadi mimoxilva, 
romlebic exeba faqtobrivi garemoebebis mniSvnelo-
bas gasaCivrebuli gadawyvetilebis kanonierebis 
Semowmebisas sakasacio sasamarTloSi. 

magram uSualod sakasacio sasamarTlos Tavise-
bureba da gasaCivrebuli gadawyvetilebis Semowmebis 

                                                
63 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004w., 
gv. 58. Sead. Marie-Noëlle Jabard-Bachellier, La technique de 

cassation, pourvois et arrêts en matière civile, 2010, p, 49 
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raoba, aseve masTan dakavSirebuli faqtobrivi gare-
moebebis mniSvneloba vlindeba yvela im detalis, 
rogorc erTiani sistemis Semadgeneli nawilis cal-
calke ganxilvaSi, rasac Cven vuwodebT kanonierebis 
Semowmebas.  

II. samarTalSefardebis gadasinjvis zogierTi 
Tavisebureba sakasacio instanciis 

sasamarTloSi 

2.1. sakasacio sasamarTloSi samarTalSefardebis 
gadasinjvis procesis zogadi daxasiaTeba 

 gasaCivrebuli gadawyvetilebis samarTlebrivi 
mxaris SemowmebaSi, upirveles yovlisa, igulisxmeba 
is, Tu saapelacio sasamarTlom ramdenad sworad 
gamoiyena da ganmarta esa Tu is samarTlis norma. 

wina TavSi Cven zogadad SevexeT sakasacio sasa-
marTloSi gasaCivrebuli procesualuri dokumentis 
Semowmebis samarTlebriv mxareebs. amdenad, wina Tav-
Si miRebuli daskvnebis Sesabamisad SesaZlebelia 
aRiniSnos, rom samarTlebriv SemowmebaSi ar igu-
lisxmeba samarTlebrivi sakiTxebis damtkiceba, aq 
igulisxmeba - samarTalmoTxovnaTa realizaciasTan 
dakavSirebuli saqmianoba. 

aRniSnuli saqmianoba warmoadgens samarTalSefar-
debis gadasinjvis process, romelsac gaaCnia gar-
kveuli stadiebi, kerZod: 1) faqtobrivi garemoebebis 
dadgena; 2) samarTlis saTanado normis moZieba da 
misi analizi; 3) imis Semowmeba, Tu ramdenad Seesa-
bameba dadgenili faqtobrivi garemoebebi moZiebuli 
samarTlis normiT gansazRvrul qcevis wess; 4) sasa-
marTlos gadawyvetilebiT iuridiuli Sedegis gan-
sazRvra. 

rainhold cipeliusi aRniSnavs, rom samarTlebri-
vi normis gamoyenebisas “samarTlebrivi Sexedulebe-
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bis simZimis wertils (centrs) eZeben formalur-lo-
gikur azrovnebaSi, romlis ZiriTad birTvs silo-
gizmi warmoadgens. masSi samarTlis norma qmnis mTa-
var winadadebas (e.w. pirveli wanamZRvari _ Obersatz), 
xolo faqtobrivi garemoeba _ damokidebul winada-
debas (e.w. meore wanamZRvari _ Untersatz), daskvna 
(Schlub) ki warmoadgens imis dadgenas, rom normatiu-
li samarTlebrivi Sedegi faqtobrivi garemoebebis 
mimarT gamoiyeneba.”64 ganmarteba da samarTlis Sem-
dgomi ganviTareba warmoadgens iuridiuli normis 
gagebis Semadgenel nawils. amisagan unda ganvasxva-
oT samarTlis normis gamoyeneba65, risTvisac unda 
ganisazRvros, erTi mxriv, samarTlis Sesabamisi 
norma da, meore mxriv, Sesafasebeli SemTxvevis faq-
tobrivi garemoebebi.66 miuxedavad imisa, rom samar-
Tlis normis gageba mimarTulia misi mniSvnelobis 
dakonkretebisaken, is jer kidev ver uzrunvelyofs 
imis sicxades, rom aseTi wesiT gagebuli norma mi-
esadageba aseve konkretul faqtobriv Semadgenlo-
bas.67 mxareTa dava unda gadawydes samarTlebriv da-
nawesebTan SesabamisobaSi.68 amdenad, am Sesabamisobis 
dadgena SeuZlebelia im wanamZRvrebis gareSe, rasac 
Cven vuwodebT erT SemTxvevaSi samarTlis normas, 
xolo meore SemTxvevaSi - faqtobriv garemoebas. 
aqedan gamomdinare, iuridiuli gadawyvetilebebi mi-
iReba wanamZRvrebis Ziebis, gamijvnis, dadgenisa da 

                                                
64 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 109 Sead. giorgi xubua, samarTlis Teo-
ria, Tb., 2004, gv. 194., aseve ix. Marie-Noëlle Jabard-Bachellier, 

La technique de cassation, pourvois et arrêts en matière civile, 2010, p, 50-

53, 87 
65 Ян Шапп, Система германского гражданского права, М. 2006г. с. 34 
66 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 109 

67 Ян Шапп, Система германского гражданского права, М. 2006г. с. 34 
68 Hervé Croze, Le procès civil, Éditions Dalloz – 2004, p.37 
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formalur-logikuri azrovnebis urTierTkavSiris 
Sedegad.69 

amdenad, dRevandeli da adrindeli iuridiuli 
mecniereba iTvaliswinebs imas, rom kanonis gamoyene-
ba miuTiTebs zogadidan kerZomde logikuri silo-
gizmis arsebobaze, romlis dros ZiriTad wanamZR-
vars warmoadgens samarTlis norma, xolo e.w. meo-
rad wanamZRvars ki - faqtobrivi garemoebebi, romle-
bic moiTxovs gadawyvetas. aRniSnuli wanamZRvrebi 
yovelTvis mzad ar gveZleva. ufro xSirad samar-
TalSemfardebels uxdeba iuridiuli analizis me-
SveobiT faqtobrivi garemoebebis formireba, aseve 
es xdeba normis ganmartebis meSveobiT70 (ix. $ 2.3.). 
sasamarTloebis arseboba gamowveulia im aucileb-
lobiT, rom samarTlis abstraqtuli norma iqnes da-
konkretebuli, gamoyenebuli da misadagebuli kerZo 
SemTxvevis mosawesrigeblad.71  

aqedan gamomdinare, formaluri logikis wesebis 
gaTvaliswinebiT, iuridiuli saqmis gadawyveta age-
bulia silogizmis principze. aRniSnuli gadawyveti-
lebis daxasiaTebas, rogorc silogizmis wesebis da-
cviT miRebul Sedegs, gaaCnia arsebiTi mniSvneloba 
kanonierebis sawyisebis Tanmimdevruli ganmtkicebisa-
Tvis, romlis arss warmoadgens yvela subieqtis qme-
debis Sesabamisoba kanonis moTxovnebTan.72 (ix. $ 2.2., 
$ 2.3.). 

iuridiuli saqmis gadawyveta, rogorc Semoqmede-
biTi procesi, pirvel rigSi gulisxmobs imas, rom aq 

                                                
69 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 109 

70 А. Т. Боннер, Применение нормативных актов в гражданском про-

цессе, М. 1980г. с. 23 ? 
71 Е. В. Васьковский, учебник гражданского процесса, изд. Бр. Баш-

маковых, М. 1914г. с.22 
72 С.С. Алексеев. Общая теория права. т.2, М.1982г., с.344 
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zogadi wesebi vrceldeba Tavisebur cxovrebiseul 
garemoebebze da xdeba normebis misadageba am gare-
moebebTan.73  

ismis kiTxva: ras iTvaliswinebs samarTalSefar-
debis gadasinjvis procesi sakasacio sasamarTloSi. 

rodesac vsaubrobT samarTalSefardebis gadasin-
jvis procesze sakasacio sasamarTloSi, upirveles 
yovlisa, yuradReba unda gavamaxviloT erT SemTxve-
vaSi - samarTalSefardebis Semowmebis stadiebze, 
xolo meore SemTxvevaSi - Semowmebis logikuri mim-
dinareobis Taviseburebebsa da misi zusti dacvis 
mniSvnelobaze, rac aucilebelia kanonieri gadawyve-
tilebis misaRebad.  

unda aRiniSnos, rom samarTalSefardebis stadie-
bis mixedviT SesaZlebelia, gamovyoT da yuradReba 
gavamaxviloT imaze, Tu ra stadiebi gaaCnia gasaCiv-
rebuli gadawyvetilebis (ganCinebis) samarTlebriv 
Semowmebas sakasacio sasamarTloSi. 

kerZod, es stadiebia: 1) sasamarTlos gadawyveti-
lebiT (ganCinebiT) dadgenili iuridiuli Sedegis 
Semowmebis procesualur-samarTlebrivi faqtebi; 2) 
procesualur-samarTlebrivi normis dadgena; 3) imis 
Semowmeba, Tu ramdenad Seesabameba saapelacio sa-
samarTlos mier dadgenili faqtobrivi garemoebebi 
mis mier moZiebuli samarTlis normiT gansazRvrul 
qcevis wess; 4) ramdenad sworad moiZia da ganmarta 
saapelacio sasamarTlom samarTlis norma; 5) proce-
sualurad ramdenad sworad daadgina faqtobrivi ga-
remoebebi saapelacio sasamarTlom.  

zemoaRniSnulis gaTvaliswinebiT SeiZleba aRini-
Snos, rom samarTalSefardebis procesis gadasinjva 
sakasacio sasamarTloSi, upirveles yovlisa, ganpi-
robebulia procesualur-samarTlebrivi normebiT. 

                                                
73 ix. iqve gv.344 
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am procesualur-samarTlebrivi normebis CarCoebSi 
sakasacio sasamarTlo axorcielebs samarTalSefar-
debis gadasinjvis process da, Sesabamisad - samar-
Talpretenziis materialur-samarTlebriv mxaresac. 

amdenad, es procesi SesaZlebelia davyoT or na-
wilad. pirveli nawili exeba samarTalpretenziis 
procesualur mxares, xolo meore nawili - materia-
lur-samarTlebriv mxares. 

samarTalpretenziis procesualur-samarTlebrivi 
mxare aseve SeiZleba davyoT or qvenawilad, romel-
Taganac erT SemTxvevaSi mowmdeba procesualur-sa-
marTlebrivi faqtobrivi garemoebebi, romlebic uTi-
Teben sakasacio saCivris dasaSvebobaze da amasTan 
erTad, dgindeba Sesafasebel faqtobriv garemoebeb-
sa da sakasacio saCivris dasaSvebobis momwesrigebe-
li normiT gansazRvrul faqtobriv garemoebebs So-
ris kavSiri, xolo meore SemTxvevaSi procesualuri 
faqtobrivi garemoebebi, romlebic uTiTeben gasaCiv-
rebuli gadawyvetilebis (ganCinebis) Semowmebis far-
glebsa da Sesamowmebel procesualur faqtobriv 
garemoebebsa da sakasacio saCivris Semowmebis farg-
lebis ganmsazRvreli normebiT mocemul procesua-
lur danawess Soris kavSirze. samarTalpretenziis 
procesualur-samarTlebrivi mxaris SemowmebaSi ase-
ve unda vigulisxmoT faqtobrivi garemoebebi, rom-
lebic uTiTeben samoqalaqo saproceso normis darR-
vevaze da Sesafasebel (procesualuri xasiaTis) faq-
tobriv garemoebebsa da procesualuri normiT gan-
sazRvrul faqtobriv garemoebebs Soris kavSirze.  

rac Seexeba samarTalpretenziis Semowmebis mate-
rialur-samarTlebriv mxares, unda aRiniSnos, rom 
am SemTxvevaSi Semowmebis obieqts warmoadgens faq-
tobrivi garemoebebi, romlebsac ukavSirdeba materi-
alur-samarTlebrivi Sedegi, aseve Sesafasebel faq-
tobriv garemoebebsa da materialur-samarTlebrivi 
normiT gansazRvrul danawess Soris kavSiris dad-
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genis procesi.  
zemoaRniSnuli procesis Tanaxmad, sabolood ga-

nisazRvreba gasaCivrebuli gadawyvetilebis (ganCine-
bis) kanonierebis Semowmebis Sedegi, rac vlindeba 
sakasacio sasamarTlos gadawyvetilebaSi (ganCineba-
Si). Sesabamisad, miTiTebuli procesualuri dokumen-
tis miRebis winapirobas SeiZleba warmoadgendes an 
procesualur-samarTlebrivi da an materialur-
samarTlebrivi mxare. 

ufro dawvrilebiT gansaxilveli procesi ix. 
sqema #1 

sqema #1 

I. samoqalaqo saproceso normebi, romlebic gan-
sazRvraven sakasacio saCivris dasaSvebobas. 
1.1. faqtobrivi garemoebebi, romlebic uTiTeben 

sakasacio saCivris dasaSvebobaze; 
1.2. Sesafasebel faqtobriv garemoebebsa da saka-

sacio saCivris dasaSvebobis momwesrigebeli 
normiT gansazRvrul faqtobriv garemoebebs 
Soris kavSiris dadgenis procesi; 

II. samoqalaqo saproceso normebi, romlebic gansa-
zRvraven gasaCivrebuli gadawyvetilebis (ganCine-
bis) Semowmebis farglebs. 
2.1. procesualuri faqtobrivi garemoebebi, rom-

lebic uTiTeben gasaCivrebuli gadawyvetile-
bis (ganCinebis) Semowmebis farglebze; 

2.2. Sesafasebel procesualur faqtobriv gare-
moebebsa da sakasacio saCivris Semowmebis 
farglebis ganmsazRvreli normebiT mocemul 
procesualur faqtobriv garemoebebs Soris 
kavSiris dadgenis procesi; 

III. materialur-samarTlebrivi normebi, romliTac 
wesrigdeba sadavo samarTlebrivi urTierToba. 
3.1. faqtobrivi garemoebebi, romlebsac ukavSir-

deba materialur-samarTlebrivi Sedegi; 
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3.2. Sesafasebel faqtobriv garemoebebsa da mate-
rialur-samarTlebrivi normiT gansazRvrul 
faqtobriv garemoebebs Soris kavSiris 
dadgenis procesi; 

IV. procesualur-samarTlebrivi norma, romelic 
gansazRvravs samoqalaqo saproceso normis dar-
Rvevis Sesaxeb mtkicebulebaTa Semowmebis wess. 
4.1. faqtobrivi garemoebebi, romlebic uTiTeben 

samoqalaqo saproceso normis darRvevaze; 
4.2. Sesafasebel faqtobriv garemoebebsa da pro-

cesualuri normiT gansazRvrul faqtobriv 
garemoebebs Soris kavSiris dadgenis procesi; 

V. gasaCivrebuli gadawyvetilebis (ganCinebis) kano-
nierebis Semowmebis Sedegad sadavo samarT-
lebrivi urTierTobis Sefasebis Sedegi.  
5.1. procesualur-samarTlebrivi Sefasebis Sedegi; 
5.2. materialur-samarTlebrivi Sefasebis Sedegi. 

magram aqve unda aRiniSnos, rom procesualur-sa-
marTlebriv da materialur-saarTlebriv normaTa ga-
moyenebas gaaCnia Tavisi logikuri mimdinareoba, rom-
lis dacviT uzrunvelyofilia aramarto saqmis war-
moebis ekonomiis principi, aramed kanonieri gada-
wyvetilebis (ganCinebis) miRebis aucileblobac.  

magaliTad, rainhold cipeliusi aRniSnavs, rom 
sasamarTlo ganxilvis dros Camoyalibda wesi, rom-
lis mixedviTac, pirvel rigSi, dgindeba procesua-
luri winapirobebi (e.w. “sekundaruli”, meoradi nor-
mebi _ “sekundare” normen) da mxolod amis Semdeg xde-
ba materialur-samarTlebrivi debulebebis (ZiriTa-
di normebi _ “primare” normen) gamokvleva.74 

magram aqve yuradReba unda gavamaxviloT imazec, 
rom ekonomiurobis principis uzrunvelyofis garda 

                                                
74 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 112 
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zemoaRniSnuli wesis dacvas didi logikuri mniSvne-
loba gaaCnia. unda aRiniSnos, rom misi logikuri 
mimdinareoba, upirveles yovlisa, ukavSirdeba pro-
cesuaur-samarTlebrivi danawesebis mniSvnelobas, 
rac TavisTavad gavlenas axdens materialur-samarT-
lebrivi kuTxiT Semowmebaze. 

procesualuri normebi, rogorc gasaCivrebuli 
procesualuri dokumentis samarTlebrivi Semowme-
bis aucilebeli kriteriumi, moiTxovs iseTi proce-
sualuri xasiaTis faqtebis Sefasebas, romlis arse-
bobac gamoricxavs materialur-samarTlebrivi faq-
tebis Sefasebis aucileblobas. magaliTad, saqarTve-
los samoqalaqo saproceso kodeqsis 394-e muxliT 
gaTvaliswinebuli erT-erTi danawesis arsebobis Se-
mTxvevaSi (saqme ganixila sasamarTlos arakanonier-
ma Semadgenlobam; sasamarTlom saqme ganixila erT-
erTi mxaris dauswreblad, romelsac ar miuRia Se-
tyobineba kanoniT dadgenili wesiT an misi kanonie-
ri warmomadgenlis gareSe, Tu aseTi warmomadgenlo-
ba kanoniT iyo gaTvaliswinebuli garda im SemTxve-
vebisa, roca aseTi warmomadgeneli cnobs sasamarT-
lo procesis warmarTvis marTlzomierebas; saqmeSi 
ar aris saapelacio sasamarTlos sxdomis oqmi da 
a.S.) sakasacio sasamarTlom unda gaauqmos gasaCivre-
buli gadawyvetileba (ganCineba) ise, rom ar unda Se-
exos materialur-samarTlebriv faqtebs. 

amdenad, rogorc vxedavT, sakasacio sasamarTlo 
amowmebs gasaCivrebul gadawyvetilebas rogorc ma-
terialur-samarTlebrivi, aseve procesualur-samar-
Tlebrivi kuTxiT. safrangeTis sakasacio sasamarT-
loSi tradiciulad ganasxvaveben “normatiul” Semo-
wmebas da “disciplinarul” Semowmebas.75 normatiu-
lia iseTi saxis Semowmeba, rodesac mowmdeba sakasa-
cio sasamarTlosTvis gansaxilvelad gadacemuli 

                                                
75 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 49 
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gadawyvetilebebis arsebiTi mxare (samarTlebrivi 
normis interpretacia da gamoyeneba, faqtebis kvali-
fikacia da a. S.). sakasacio sasamarTlos mTavari mi-
siaa ganaxorcielos kontroli kanonis zust gamoye-
nebasa da dacvaze.76 disciplinaruli Semowmeba da-
kavSirebulia gadawyvetilebebis formasTan an samo-
tivacio nawilTan. arsebiTad, am ukanasknelis mizans 
warmoadgens mxolod zogierTi formaluri an pro-
ceduruli moTxovnebis ardacvis dadastureba, arse-
biTi mxaris gaTvaliswinebis gareSe.77  

magram, rodesac vsaubrobT gasaCivrebuli gada-
wyvetilebis Semowmebis materialur-samarTlebriv da 
procesualur-samarTlebriv mxareebze, Cven vexebiT 
sakasacio saCivris safuZvlebs, mis Sinaarss, rac gan-
sazRvrulia kanoniT da romelsac sakasacio sasa-
marTlo amowmebs Tavisi kompetenciis mixedviT. am 
kompetenciis gansazRvraSi sakmaod didi mniSvnelo-
ba eniWeba rogorc sasamarTlo praqtikas, aseve - 
doqtrinas. 

safrangeTis sasamarTlo praqtika da doqtrina 
ganasxvavebs sakasacio wesiT gadawyvetilebebis gasa-
Civrebisa da maTi gauqmebis ramdenime safuZvels, 
romlebic, saCivris avtorebis mosazrebiT, ar Seesa-
bameba kanonmdeblobas. aRniSnuli safuZvlebi exma-
reba mxareebs, daasabuTon saCivarSi TavianTi pre-
tenziebi, xolo am pretenziebze miTiTeba warmoad-
gens sakasacio saCivris miRebis pirobas.78 frangul 
iuridiul literaturaSi, magaliTad, SemoTavazebu-
lia, gaimijnos kasaciis safuZvlebi, romlebic ukav-
Sirdeba samarTlis normas - erT SemTxvevaSi da mo-

                                                
76 J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2009-2010. p. 258 
77 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 49 
78 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.124. 
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tivaciis xarvezebs - meore SemTxvevaSi (vices de motiva-
tion). safuZvlebis aRniSnuli jgufebi Seesabameba 
ori tipis kontrols, romelsac axorcielebs saka-
sacio sasamarTlo: safuZvlebis pirveli jgufi (ua-
ri kanonis gamoyenebaze, samarTlis normis araswori 
ganmarteba, samarTlis normis araswori gamoyeneba, 
arakompetenturoba, procedurebis formebis darRve-
va, gadawyvetilebaSi moyvanil debulebaTa Seusaba-
moba, samarTlebrivi safuZvlis dakargva da a.S.) sa-
samarTlos SesaZleblobas aZlevs, gaakontrolos 
samarTlis normis gamoyeneba da ganmarteba; meore 
(motivebis ararseboba, mtkicebulebaTa damaxinjeba) 
aucilebelia saqmis faqtobriv mxaresTan dakavSire-
buli motivebis minimumisaTvis.79 

unda aRiniSnos, rom franguli doqtrinisa da 
praqtikis mier sakasacio safuZvlebis zemoamiTiTe-
buli dayofa xelovnurad migvaCnia – is TiTqos ar-
Tulebs sakasacio sasamarTlos kompetencias. saqme 
imaSia, rom sakasacio saCivrebis es orive jgufi im-
denad aris erTmaneTTan dakavSirebuli, rom rTu-
lia, warmovidginoT samarTlis normis argamoyeneba 
da faqtebis araswori kvalifikacia, rac SeiZleba mi-
viCnioT motivaciis xarvezad. 

magaliTad, J. kuSe aRniSnavs, rom samarTlis nor-
mis darRveva farTod unda iqnes gagebuli: mas gan-
ekuTvneba kanonis darRveva, sasamarTlos arakompe-
tenturoba, uflebamosilebis gadameteba, debuleba-
Ta SeuTavsebloba, procesualuri formis daucve-
loba, samarTlebrivi safuZvlis dakargva.80 

vfiqrobT, am SemTxvevaSi ufro koncentrirebulia 
sakasacio sasamarTlos Semowmebis samarTlebrivi 

                                                
79 Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. p.396. (ix. 
cit. mix. К. В. Балакин, диссертация на соискателя ученой степени 

кандидата юридических наук. Обжалование постановлений судов 
гражданской юрисдикции во Франции. М. 2001г., стр.124. 

80 Couchez G. Procédure civile. Paris, 1998, p. 345 
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mxare. motivebi, anu motivacia faqtobrivad warmo-
adgens sasamarTlo analizs, dasabuTebas, saidanac 
gamomdinareobs Sedegi, anu sarezolucio nawili. 

magaliTad, safrangeTis samoqalaqo saproceso 
kodeqsis 455-e da 458-e muxlebi gansazRvravs, rom 
gadawyvetileba unda iyos motivirebuli da motiveb-
ze miTiTebebis ararseboba (defaut de motifs) an moti-
vebis ukmarisoba (insuffisance de motifs) SeiZleba gaxdes 
sakasacio sasamarTlos mier gadawyvetilebis gauqme-
bis safuZveli.81 

aqedan gamomdinare, safrangeTis sakasacio sasa-
marTlo yuradRebas aqcevs gasaCivrebul sasamarT-
lo gadawyvetilebaSi motivaciis ararsebobas, an mis 
arasakmarisobas. sxva gadawyvetilebis motivaciaze 
miTiTebas aseve ganixilaven, rogorc motivaciis 
ararsebobas. motivaciaSi urTierTsawinaaRmdego de-
bulebebis arseboba, eWvi an varaudi, mxaris mosaz-
rebaze pasuxis gaucemloba da a.S. iTvleba motiva-
ciis xarvezad.82 

amasTan mimarTebiT unda aRiniSnos Semdegi: saqar-
TveloSi arsebulma sasamarTlo praqtikam da, aseve, 
doqtrinam gviCvena, rom sasamarTlo gadawyvetilebe-
bis motivebi, dasabuTeba mniSvnelovania ara marto 
imitom, rom is emsaxureba samarTlebrivi davis mxa-
reebis interess, aramed imitomac, rom misi gasaCivre-
bis SemTxvevaSi zemdgom sasamarTlos saqmis viTare-
baze warmodgena eqmneba.83 amdenad, samotivacio nawi-

                                                
81 Code de procédure civil. art. 455, 458. 2008. 
82 Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. p.460-463, 

468, 469. (citirebula. К. В. Балакин, диссертация на соискателя 

ученой степени кандидата юридических наук. Обжалование постано-

влений судов гражданской юрисдикции во Франции. М. 2001г., 

стр.126. 
83 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 
w., gv. 71. 
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li sakmaod mniSvnelovani nawilia, raTa aisaxos, Tu 
ratom miiCnevs sasamarTlo ase da ara - sxvanairad.84 

unda aRiniSnos, rom saqarTvelos samoqalaqo sa-
proceso kodeqsis 249-e muxlis me-4 nawilis Tanax-
mad, gadawyvetilebis samotivacio nawilSi unda mi-
eTiTos samarTlebrivi Sefaseba da kanonebi, romle-
biTac sasamarTlo xelmZRvanelobs. mocemulma dana-
wesma SeiZleba gamoiwvios bevri gaugebroba. miT 
umetes, sakmaod mravladaa faqtobrivi Tvalsazri-
siT dausabuTebeli gadawyvetilebebi, romlebic eyr-
dnoba gansaxilvel danawess. sasamarTlom, romelic 
arsebiTad ixilavs saqmes da ikvlevs mas samarTleb-
rivi da faqtobrivi TvalsazrisiT (pirveli instan-
ciis sasamarTlo, saapelacio sasamarTlo), Tavisi 
kompetenciis farglebSi unda gamoitanos dasabuTe-
buli gadawyvetileba, romlis gareSe SeuZlebelia 
samarTlebrivi mxaris Semowmeba. ufro rTuldeba 
saqme saqarTvelos samoqalaqo saproceso kodeqsis 
389-e muxlis me-2 nawilis safuZvelze gamotanili 
gadawyvetilebis samarTlebrivi mxaris Semowmebisas. 
kerZod, aRniSnuli normis Tanaxmad, saapelacio sa-
samarTlos gadawyvetileba aRwerilobiTi da samo-
tivacio nawilebis nacvlad unda Seicavdes: saapela-
cio saCivris Semomtani piris moTxovnas; saqmis gare-
moebebTan dakavSirebiT gasaCivrebuli gadawyvetile-
bis daskvnebze miTiTebas, SesaZlo cvlilebebisa da 
damatebebis gaTvaliswinebiT; gasaCivrebuli gada-
wyvetilebis Secvlis dasabuTebas. Tu saapelacio 
sasamarTlo eTanxmeba pirveli instanciis sasamarT-
los calkeul Sefasebas saqmis faqtobriv an/da 
samarTlebriv sakiTxebTan dakavSirebiT, maSin dasa-
buTeba icvleba masze miTiTebiT. 

aRniSnulma cvlilebebma gamoiwvia is, rom garkve-
ul SemTxvevebSi gasaCivrebuli gadawyvetilebebi da-

                                                
84 ix. iqve. gv. 71 
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usabuTebelia da xSirad rTulia maTi samarTlebri-
vi mxaris Semowmeba. es xdeba gansakuTrebiT maSin, 
rodesac saapelacio sasamarTlo eTanxmeba pirveli 
instanciis gadawyvetilebas da dasabuTebis nacvlad 
Semoifargleba erTi winadadebiT: veTanxmebi sasa-
marTlos gadawyvetilebas. (ix. $ 5.3.).  

magaliTad, germanuli samoqalaqo saproceso ko-
deqsis 313-e muxlis me-3 nawilis Tanaxmad, gadawyve-
tilebis samotivacio nawili unda Seicavdes mosa-
zrebaTa mokle ganzogadebas, saidanac gamomdinare-
obs gadawyvetilebis kanoniereba da dasabuTebule-
ba.85 amave kodeqsis 540-e muxlis pirveli nawilis 
Tanaxmad, aRwerilobiTi da samotivacio nawilebis 
nacvlad saapelacio sasamarTlos gadawyvetileba 
unda Seicavdes miTiTebas gasaCivrebuli gadawyveti-
lebis daskvnebze saqmis garemoebebTan mimarTebiT, 
SesaZlo cvlilebebisa da damatebebis Camoyalibe-
biT; mokled unda iyos dasabuTebuli, Tu ratom ga-
uqmda, Seicvala an ZalaSi darCa gasaCivrebuli ga-
dawyvetileba. 

rogorc vnaxeT, germaniis samoqalaqo saproceso 
kodeqsi da saqarTvelos samoqalaqo saproceso ko-
deqsi TiTqos Seicavs identur danawesebs, magram Tu 
kargad davukvirdebiT, SevamCnevT mniSvnelovan gan-
sxvavebas. upirveles yovlisa, saqarTvelos samoqa-
laqo saproceso kodeqsis 249-e muxlis me-4 nawili 
iTxovs samotivacio nawilSi mxolod samarTlebriv 
Sefasebas da kanonebze miTiTebas, xolo amave ko-
deqsis 389-e muxlis me-2 nawilis “g” qvepunqtis Ta-
naxmad, Tu saapelacio sasamarTlo eTanxmeba pirve-
li instanciis sasamarTlos calkeul Sefasebas saq-
mis faqtobrivi an/da samarTlebriv sakiTxebTan da-
kavSirebiT, maSin dasabuTeba icvleba masze miTiTe-

                                                
85 Гражданское процессуальное уложение Германии. Woltes Kluwer. М. 

2006 
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biT. am SemTxvevaSi dasabuTebis, anu saqmis faqtob-
rivi analizi TiTqos naklebi yuradRebis qveS moeq-
ca, rac arTulebs Tundac imis garkvevas, Tu sasa-
marTlom ramdenad sworad gansazRvra subsumireba-
di faqtebi da Semdeg, ramdenad sworad moaxdina 
subsumfcia. miT umetes, rTulia gadawyvetilebis sa-
marTlebrivi mxaris Semowmeba, rodesac saapelacio 
sasamarTlo dasabuTebas cvlis pirveli instanciis 
sasamarTlos Sefasebebze miTiTebiT. saqme imaSia, 
rom aseTi miTiTebebis SemTxvevaSi miRma rCeba mxa-
reTa axsna-ganmartebebi, maTi mxridan sasamarTlos 
darwmunebis samarTlebrivi Tu logikuri mxareebi, 
rasac adgili hqonda saapelacio sasamarTloSi saq-
mis zepiri ganxilvis dros. miuxedavad imisa, rom 
sasamarTlo sxdomis oqmi Seicavs am monacemebs, am 
normis (sssk 389-e muxlis me-2 nawilis “g” qvepunqti) 
gamoyenebisas ar unda gamogvrCes, rom mTavaria is, 
Tu rogor afasebs TviTon saapelacio sasamarTlo 
pirveli instanciis gadawyvetilebas im poziciebidan 
gamomdinare, rasac adgili hqonda saapelacio sasa-
marTloSi. ar unda gvaviwydebodes, rom sakasacio 
sasamarTlo samarTlebriv Sefasebas aZlevs saape-
lacio sasamarTlos mier gamotanil gadawyvetile-
bas da ara - pirveli instanciis sasamarTlos gada-
wyvetilebas. 

amdenad, migvaCnia, rom dauSvebelia mxolod pir-
veli instanciis sasamarTlos daskvnebze miTiTeba, 
Tu ar iqna gaTvaliswinebuli gadawyvetilebis kano-
niereba da dasabuTebuloba. aRniSnuli savsebiT exe-
ba saqarTvelos samoqalaqo kodeqsis 249-e muxlis 
me-4 nawilis danawess. kidev erTxel davZenT, rom sa-
samarTlo adgens da amowmebs ara samarTlis normas, 
aramed - faqtobriv garemoebebs. 

dResdReobiT es normebi unda ganimartos ara mar-
to samarTlebrivi, aramed - faqtobrivi mxareebis ga-
mokvleviT, rac unda aisaxos sasamarTlo gadawyve-
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tilebaSi. 
safrangeTis sakasacio sasamarTlo, saTanado sa-

kanonmdeblo reguliaciis ar arsebobis pirobebSi, 
gadawyvetilebis motivaciasTan dakavSirebul xarve-
zebs avsebs motivebis nawilobriv SevsebiT (suppléance 

partielle). magram sakasacio sasamarTlos aseT praqti-
kas gaaCnia aseve Tavisi farglebi. sakasacio sasa-
marTlo motivebs srulad ar avsebs. Tumca aris Sem-
Txvevebi, rodesac sakasacio sasamarTlo axdens mo-
tivebis srul Sevsebas (suppleance totale). mecnierTa az-
riT, sworia iseTi midgoma, romlis Tanaxmad, sakasa-
cio ganxilvisas SesaZlebelia motivebis nawilob-
riv Sevseba, xolo dasabuTebis saerTod ararseboba 
unda iwvevdes gadawyvetilebis gauqmebas.86 (ix. $ 5.3.). 

sasamarTlo praqtikam ganmarta, rom motivaciis 
xarvezebi warmoadgens ara formis xarvezs, aramed - 
dasabuTebis ukmarisobas, radgan am SemTxvevaSi irR-
veva materialur-samarTlebrivi normebi da ara - 
procesualuri samarTlis normebi romlebic SeiZ-
leba Seexebodes motivacias: samarTlebrivi safuZv-
lis ararseboba (defaut de base legale) da damaxinjeba 
(denaturation).87  

frangul iuridiul literaturaSi, aseve gvxvdeba 
mosazrebebi, romelTa Tanaxmad, faqtebis kvalifika-
ciis Semowmeba, sul mcire, unda daemorCilos Sem-
deg fundamentur principebs: 

- arCevani Semowmebasa da Semowmebis ararsebobas 
Soris unda iyos rac SeiZleba mkafiod gamoxatuli.  

                                                
86 Prieur E. La substitution de motife par la Cour de cassation. Paris. p. 93-

94 / ix. cit. mix. К. В. Балакин, диссертация на соискателя ученой 

степени кандидата юридических наук. Обжалование постановлений 

судов гражданской юрисдикции во Франции. М. 2001г., стр.126. 
87 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.127 
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- Semowmeba unda SenarCundes yovel jerze, roca 
kvalifikacia sakmarisad daSorebulia faqtobrivi 
garemoebebis Semowmebisagan da rom xsenebuli Semo-
wmeba SeiZleba iyos samarTlebrivi normis gamoyene-
bis sakiTxi.88  

zustad im SemTxvevebSi, rodesac TvalsaCinoa sa-
marTlebrivi silogizmis defeqti, romelic exeba me-
orad wanamZRvars (faqtebis gansazRvra), ar iZleva 
SesaZleblobas, Semowmdes kavSiri faqtobriv situa-
ciasa da samarTlebriv daskvnas Soris. es, ra Tqma 
unda, warmoadgens gasaCivrebuli gadawyvetilebis 
gauqmebis safuZvels, radgan sakasacio instanciis 
sasamarTlo ar aris uflebamosili, Tavisi ZalebiT 
aRmofxvras miTiTebuli xarvezi.89 

zemoaRniSnulis analogiurad, saqarTvelos saka-
sacio sasamarTlos mier gasaCivrebuli gadawyveti-
lebis samarTlebrivi mxaris SemowmebisaTvis didi 
mniSvneloba gaaCnia Semowmebis obieqtis sworad gan-
sazRvras. 

aqedan gamomdinare, vfiqrobT, rom aRniSnul sa-
kiTxSi sicxadis Sesatanad unda SevexoT faqtisa da 
samarTlis sakiTxis gansxvavebis problemas da 
subsumciis Taviseburebebs sakasacio sasamarTloSi. 

2.2. faqtisa da samarTlis sakiTxis urTierTgamijvna 

faqtisa da samarTlis sakiTxis ganxilva Cven gva-
interesebs imitom, rom unda gamovkveToT sakasacio 
sasamarTlos mier samarTlebrivi Sefasebis obieqti, 
anu am sakiTxebis ganxilviT Cven vecdebiT gavmij-
noT isini erTmaneTisagan.  

                                                
88 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 130 
89 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.127 
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xSir SemTxvevaSi rTulia imis garkveva, rasTan 
gvaqvs saqme - faqtisa Tu - samarTlis sakiTxTan. ma-
Ti gamijvnis problema SeiZleba arTulebdes sakasa-
cio sasamarTlos mier gasaCivrebuli gadawyvetile-
bis samarTlebrivi mxaris Semowmebas. 

rogorc cnobilia, samarTlis sakiTxs exeba sa-
marTlebrivi daskvnis mTavari winadadeba (wanamZRva-
ri), romelSic moiazreba, aseve, samarTlis normiT 
mocemuli faqtobrivi situaciis normatiuli aRwe-
ris srulyofisa da dazustebisaTvis gamoyenebuli 
ganvrcobiTi normebi. faqtobrivi sakiTxi exeba imas, 
Tu ramdenad moiazreba warmodgenili faqtobrivi 
garemoebebi mTavar winadadebaSi (wanamZRvarSi).90 

magram rodesac vsaubrobT sakasacio sasamarT-
los uflebamosilebis iseT arsebiT niSanze, rogo-
ricaa samarTlebrivi Sefaseba, faqtisa da samarT-
lis sakiTxis urTierTgamijvnisaTvis aucilebelia 
gaviTvaliswinoT mravali mxare. gansakuTrebiT ma-
Sin, rodesac sasamarTlo axdens faqtebis kvalifi-
kacias an amowmebs procesualur darRvevebs.91 

magaliTad, germaniis federalurma sasamarTlom 
erT-erT Tavis gadawyvetilebaSi aRniSna, rom sa-
marTlebriv mxares adgili aqvs maSin, Tu is exeba 
normis gamoyenebisa da ganmartebis sakiTxs an logi-
kis kanonebsa da praqtikul gamocdilebas. samarT-
lebriv mxareze saubaria maSin, rodesac mtkicebis 
procesSi sasamarTlom arasworad gamoiyena logikis 
kanonebi an cxovrebiseuli gamocdileba, ramac gamo-
iwvia Sesabamisi normis arasworad gamoyeneba.92 aRni-

                                                
90 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 115 

91 J. Biffet, Le contrôle de la Cour de cassation et le pouvoir souverain. La 
Cour de cassation et l’élaboration du droit, Economica, 2004, p. 115 

92 ix. cit. mixedviT, Гражданский процесс зарубежных стран, под 

ред. А.Г. Давтян, М. 2009 с.340//BGH NIW 1987, 1557, 1558, 1991, 

1894, 1895. 
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Snuli ganpirobebulia sasamarTlos gadawyvetile-
baSi faqtis Sesaxeb sakiTxis gamijvniT, rac ar Se-
iZleba Semowmdes sarevizio wesiT, da aseve - samar-
Tlebrivi kuTxiT, rac SeiZleba gadaisinjos sare-
vizio wesiT, radgan samarTlebrivi sakiTxebi uSua-
lod exeba saqmesTan dakavSirebul faqtebs.93 

amdenad, am SemTxvevaSi mniSvnelovania imis gar-
kveva, Tu samarTlebrivi sakiTxis ganxilvisas ra 
moculobiT exeba sakasacio sasamarTlo faqtis sa-
kiTxs, Tu saerTod gaaCnia masTan Sexeba. 

amdenad, rodesac vsaubrobT faqtis sakiTxze, 
Cvens interess iwvevs meore wanamZRvari, anu faqto-
brivi situacia, romelic erT SemTxvevaSi SeiZleba 
miviCnioT mxolod faqtis sakiTxad, xolo sxva 
SemTxvevaSi _ samarTlis sakiTxad. 

unda aRiniSnos, rom rodesac faqtobrivi situa-
cia gvevlineba, rogorc qmedebis abstraqtuli saka-
nonmdeblo Semadgenlobis qveS subsumirebis auci-
lebeli winapiroba, igi ar SeiZleba miviCnioT wmin-
da faqtis sakiTxad, ufro metic: faqtis Sefaseba, 
rogorc subsumirebis erT-erT wanamZRvari, warmo-
adgens samarTlis sakiTxs. 

magaliTad, safrangeTis iuridiul literaturaSi 
gamoTqmuli mosazrebis Tanaxmad, faqtebis kvalifi-
kacia warmoadgens ara faqtis sakiTxs, aramed - sa-
marTlis sakiTxs.94 am mxriv, faqtis kvalificirebi-
sas daSvebuli Secdoma warmoadgens samarTlis nor-
mis arasworad gamoyenebas, rac sakasacio sasamar-
Tlos uSualo kompetenciis sakiTxs ganekuTvneba. 

am SemTxvevaSi faqtobrivi garemoebebi warmoad-
gens samarTlebrivi Sefasebis obieqts da maTi kva-
lifikaciiT (subsumfciiT) SesaZlebelia swori sa-

                                                
93 ix. iqve, gv. 340. 
94 Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. p. 290 
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marTlebrivi Sedegis gansazRvra.95 
cxadia, rom sakasacio sasamarTloSi faqtobrivi 

situacia samarTlebriv sakiTxad ganixileba im Sem-
TxvevaSi, Tu is (faqtobrivi situacia) saapelacio 
sasamarTlom gansazRvra da daadgina. am SemTxvevaSi 
faqtobrivi garemoebebi warmoadgens samarTlebrivi 
Sefasebis obieqts. 

magram faqtobrivi sakiTxi, kerZod is, Tu ramde-
nad moiazreba warmodgenili faqtobrivi garemoebebi 
mTavar winadadebaSi (wanamZRvrad), ukavSirdeba faq-
tobrivi garemoebebis ara marto gansazRvris (for-
mirebis), aramed - dadgenis processac. vfiqrobT, 
rom faqtis da samarTlis sakiTxi am SemTxvevaSi Ta-
vis gansakuTrebul mniSvnelobas iZens sakasacio sa-
samarTlos iurisdiqciis WrilSi. 

aq unda aRiniSnos isic, rom faqtis sakiTxi, ro-
melTanac ara aqvs Sexeba sakasacio sasamarTlos, 
warmoadgens iuridiuli normis realizaciis pro-
cess saerTo Semadgenlobis saqmeSi.  

realizaciis procesi, upirveles yovlisa, ukav-
Sirdeba imas, Tu romeli faqtebi miiCnia sasamarT-
lom dadgenilad da rogor daadgina isini. aqedan 
gamomdinare, samarTlis normiT gansazRvruli rea-
lizaciis procesi faqtobrivi garemoebebis saqmeSi 
erT SemTxvevaSi ukavSirdeba faqtebs, romlebic sa-
Wiroebs mtkicebas da faqtebs, romlebic ar saWiro-
ebs mtkicebas.  

amdenad, sakasacio sasamarTlos ar SeuZlia Tvi-
Ton ganaxorcielos faqtobrivi garemoebebis dadge-
nis procesi, mas SeuZlia mxolod Seamowmos, Tu 
ramdenad sworad ganaxorciela es procesi saapela-
cio sasamarTlom, isic im SemTxvevaSi Tu arsebobs 

                                                
95 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.120 
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saamisod gaTvaliswinebuli procesualuri winapi-
robebi (ix. $ 4.3.1.). xolo miTiTebuli procesis Semo-
wmebis wesi da moculoba mocemulia procesualur-
samarTlebrivi normebiT.  

frangul iuridiul literaturaSi aRniSnulia, 
rom faqtobrivi da samarTlebrivi mxareebis gansxva-
vebas sakasacio sasamarTlosaTvis gaaCnia Zalian 
didi mniSvneloba.96 nebismier davaSi, romelic arse-
biTi mxaris ganmxilvel sasamarTlo organos gada-
ecema, erToblivad fasdeba faqtobrivi da samarT-
lebrivi mxareebi.97 arsebobs Sinagani kavSiri samar-
Tlis normasa da faqts Soris.98 mosamarTlisTvis 
sirTule SeiZleba warmoiqmnas monacvleobiT da er-
Toblivad, sami sxvadasxva kuTxiT: pirvel rigSi - 
faqtebis kuTxiT, romelTa dadgenisaTvis saWiroa 
mxareebis mtkiceba. es ukanaskneli SeiZleba erTmane-
Tis sawinaaRmdego iyos. aseve, mxareebi SeiZleba Se-
Tanxmdnen faqtobriv garemoebebze, romlebic zogi-
erTi mtkicebulebis mqone elementiT uciloblad 
aris dadgenili magaliTad – sagzao moZraobasTan 
dakavSirebuli ubeduri SemTxvevis dros policiis 
oqmiTa da mowmeebis CvenebebiT dadginda, rom fexiT 
mosiarulem gza maSin gadakveTa, rodesac mwvane 
Suqi enTo da mZRoli moZraobda 60km/sT. siCqariT.99 
am SemTxvevaSi mosamarTle Tavs ikavebs yvelanairi 
samarTlebrivi analizisa da faqtebis kvalifikaci-
isgan. sirTule SeiZleba Semdeg warmoiSvas samarT-

                                                
96 J.-L. Aubert, La distinction du fait et du droit dans le pourvoi en cassation 

en matière civile, D. 2005, 1115. 
97 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 50 
98 Cueto-Rua J. Judicial Methods of Interpretation of the Law. 1981. p. 25/ 

citirebulia А. Барак. Судейское усмотрение. М. 1999г., 26 
99 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 50 
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lebrivi kuTxiT, normatiuli aqtis interpretacii-
sas, agreTve kanonis naklovanebidan (xarvezidan) ga-
momdinare.100 am mxriv sainteresoa safrangeTis sasa-
marTlo praqtika, romelic exeba 1989 wlis 6 ivli-
sis kanons, igi awesrigebs urTierTobebs gamqirave-
belsa da damqiravebels Soris. bolo cvlileba am 
kanonSi Sevida 2002 wlis 17 ianvars.101 kerZod, aRniS-
nuli kanonis me-14 muxli, romelic miznad isaxavs 
binis qiravnobasTan dakavSirebuli urTierTobebis 
gaumjobesebas, ganmartavs, rom “damqiraveblis gar-
dacvalebis SemTxvevaSi qiravnobis xelSekruleba 
gadaecema “...sayovelTaod aRiarebul masTan dauqor-
winebel TanacxovrebaSi myof pirs.” (concubin notoire). 
aqedan gamomdinare, safrangeTis sasamarTlo praqti-
kaSi wamoiWra sakiTxi imis Sesaxeb, SesaZlebelia Tu 
ara am kanonis WrilSi erTi da imave sqesis pirovne-
bis miCneva dauqorwinebel TanacxovrebaSi myof pi-
rebad.102  

aRniSnulTan mimarTebiT 1997 wlis 17 dekembris 
gadawyvetilebaSi sakasacio sasamarTlom uaryofiTi 
pasuxi gasca, radgan: “qorwinebis gareSe Tanacxov-
rebas SeiZleba Sedegad mohyves qorwinebis albaTo-
ba mxolod stabiluri da uwyveti urTierTobidan, 
e.i. mamakacsa da qals Soris”.103 amrigad, msgavsi sir-
Tulis winaSe myof mosamarTles araviTari faqto-
brivi sakiTxi ara aqvs gadasawyveti (am SemTxvevaSi 
ar iyo gansaxilveli, rom ori adamiani qorwinebis 
gareSe Tanacxovrobdnen da es yvelasTvis iyo cnobi-

                                                
100 ix. iqve gv. 50 
101 Loi n°2002-73 du 17 janvier 2002 de modernisation sociale 

/http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEXT0000

06069108&dateTexte=20100830 
102 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 50-51 
103 ix. iqve, gv. 51 
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li). sasamarTlo axdens mxolod samarTlebrivi nor-
mis interpretacias, imave kanonidan da saerTaSori-
so konvenciebis savaraudo gamoyenebidan gamomdina-
re.104  

Tumca unda aRiniSnos, rom miTiTebuli sasamarT-
lo gadawyvetileba ewinaaRmdegeba 1999 wlis 15 maiss 
samoqalaqo kodeqsSi ganxorcielebul cvlilebebs. 
kerZod, safrangeTis samoqalaqo kodeqsis 515-e (8) 
muxlis Tanaxmad, Tanacxovreba warmoadgens faqto-
briv kavSirs erTi an sxvadasxva sqesis pirebs So-
ris, romelTac aqvT unari, Seqmnan myari da xangrZ-
livi saerTo cxovreba.105 

amdenad, zemoaRniSnuli sasamarTlos gadawyveti-
leba exeboda samarTlis normis interpretaciis sa-
kiTxs. bolos mosamarTles SeiZleba gadasaWreli 
hqondes faqtebis kvalifikaciis problema, e. i. - faq-
tobrivi mxridan samarTlebriv mxareze gadasvlis 
sirTule.106 safrangeTis samoqalaqo saproceso ko-
deqsis me-12 muxlis Tanaxmad, mosamarTle davas 
wyvets kanonis wesebis Sesabamisad, romlebic gamoi-
yeneba am situaciisaTvis. is aZlevs an aRadgens faq-
tebis swor kvalifikacias da sadavo moqmedebebs ...107 

sicxadisaTvis safrangeTis sasamarTlo praqtiki-
dan moviyvanoT magaliTi: qmarma moiTxova colTan 
ganqorwineba im motiviT, rom coli uars ambobda 
misTvis sadilis gakeTebaze. saqmis masalebis mixed-
viT mosamarTle dadgenilad miiCnevs, rom coli 
uars ambobda qmrisTvis sadilis momzadebaze. samo-
qalaqo kodeqsis 242-e muxli ganmartavs, rom ganqor-
winebis moTxovna SesaZlebelia meore meuRlisTvis 

                                                
104 ix. iqve, gv. 51 
105 Code civil art: 515 (8), 2006 
106 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 51 
107 Code de procédure civile, art. 12, 2008 
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bralad wayenebuli faqtebis gamo, rodesac es faq-
tebi Seicavs qorwinebasTan dakavSirebuli movaleo-
bebisa da valdebulebebis seriozul da ganmeorebiT 
darRvevas, rac autanels xdis erTad cxovrebas.108 
amis Semdeg mosamarTlem unda ganacxados, rom qmri-
saTvis sadilis armomzadebis faqti zemoT aRniSnu-
li kanonis WrilSi Seicavs Tu ara qorwinebasTan 
dakavSirebuli movaleobebis seriozul darRvevas. 
aq saqme gvaqvs sakvalifikacio procedurasTan, rome-
lic samarTlebrivi normis zogadi da abstraqtuli 
arsis daumuSavebel faqtebTan SepirispirebaSi mdgo-
mareobs, rac moicavs deduqciur kvlevas, romliTac 
faqtebs iuridiuli kvalifikacia unda mieces.109 am 
magaliTis mixedviT SevajamoT mosamarTlis moqmede-
ba. samarTlis norma: samoqalaqo kodeqsis 242-e mux-
lis Tanaxmad, ganqorwinebis moTxovna SesaZlebelia 
erTi meuRlis mier meore meuRlisTvis bralad waye-
nebuli faqtebis gamo, rodesac es faqtebi Seicavs 
qorwinebasTan dakavSirebuli movaleobebisa da val-
debulebebis seriozul da ganmeorebiT darRvevas, 
rac autanels xdis erTad cxovrebas.110 “daumuSave-
beli” faqtebi: dadgenilia, rom coli uars ambobs 
meuRlisTvis sadilis momzadebaze. faqtebis kvali-
fikacia: Seicavs Tu ara es qceva qorwinebasTan 
dakavSirebuli movaleobebis da valdebulebebis se-
riozul da ganmeorebiT darRvevas, rac autanels 
xdis erTad cxovrebas.111 

zemoaRniSnuli magaliTidan Cans faqtis damdgeni 
sasamarTlos kompetencia. faqtis sakiTxi, romelic 

                                                
108 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 51 
109 ix. iqve, gv. 51 
110 Code civil art: 212, 2006 
111 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 51 
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gamoixateba am faqtebis dadgenis procesTan dakavSi-
rebul specifikasTan. magaliTad, mtkicebis wesebi, 
romlebic gansazRvravs mtkicebulebis dasaSveboba-
sa da gankuTvnadobas (ix. Tavi $ 4.3.3), gamoricxavs 
nebismier faqts, romelsac ara aqvs kavSiri saqmes-
Tan.112 magram im faqtebis interpretaciis sakiTxebs, 
romlebic ar ukavSirdeba kanonis darRvevas, sakasa-
cio sasamarTlo ver ganixilavs. 

zemoT gansazRvrul samive nawilSi mosamarTle 
sargeblobs sruli uflebamosilebebiT: faqtebis 
dadgenis, samarTlebrivi normis da faqtebis (an qme-
debebis) kvalifikaciis dros. sakasacio sasamarT-
los ara aqvs igive uflebamosilebebi, rac saqmis 
arsebiTad ganmxilvel sasamarTlo organoebs. uze-
naesi mosamarTlis rangSi, ra Tqma unda, is sargeb-
lobs im pirobebis Semowmebis uflebiT, romelSic 
saqmis arsebiTad ganmxilvelma mosamarTlem gana-
xorciela Tavisi uflebamosilebebi, mas SeuZlia ga-
akritikos Secdomis gamo gauqmebuli gadawyvetile-
bebi, ganmartos kanoni, e.i. sajarod gamoacxados 
zogadi da abstraqtuli normebi113. magram aris situ-
aciebi, rodesac safrangeTis uzenaes sasamarTlos 
ara aqvs Sefasebis araviTari ufleba da mxolod is 
SeuZlia, rom saqmis arsebiTad ganmxilveli sasamar-
Tlos gadawyvetilebiT Semoifarglos. aseTia sa-
frangeTis sakasacio sasamarTlos paradoqsi: sru-
liad uflebamosili - zogierT SemTxvevaSi, zogi-
erTSi ki - ganiaraRebuli.114  

Cven SemTxvevaSic unda aRiniSnos, rom sakasacio 
sasamarTlo erT SemTxvevaSi amowmebs saapelacio 
sasamarTlos mier dadgenili faqtobrivi garemoebe-

                                                
112 А. Барак. Судейское усмотрение. М. 1999г., 236 
113 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 52-53 
114 ix. iqve gv. 53 
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bis samarTlebriv Sefasebas, xolo meore SemTxveva-
Si amowmebs am faqtobrivi garemoebebis dadgenis 
process (anu, faqtebs, romlebic dadgenilad iTvle-
ba, radgan ar saWiroebs mtkicebas da mtkicebis 
saganSi Semavali faqtebis dadgenis process). 

pirveli SemTxvevis dros sakasacio sasamarTlo 
amowmebs materialur-samarTlebrivi normis darRve-
vis arsebobas, xolo meore SemTxvevaSi - procesua-
lur-samarTlebrivi darRvevis arsebobas. 

am ukanasknel SemTxvevaSi unda aRiniSnos, rom ga-
saCivrebuli gadawyvetileba SeiZleba gauqmdes ara 
marto faqtebis dadgenis procesSi daSvebuli pro-
cesualuri darRvevebis SemTxvevaSi, aramed - im Sem-
TxvevaSic, rodesac procesualuri darRvevebi war-
moadgens gadawyvetilebis gauqmebis absolutur sa-
fuZvels (ix. $ 1.1., $ 5.3.). miuxedavad imisa, rom gasa-
Civrebuli gadawyvetilebiT dadga swori Sedegi, aR-
niSnuli darRvevebis (sssk-is 394-e muxli) SemTxveva-
Si (erT-erTis SemTxvevaSic), rogorc ukve aRiniSna, 
sasamarTlo aRar agrZelebs gamokvlevas, radgan am 
darRvevis dadastureba warmoadgens gasaCivrebuli 
gadawyvetilebis gauqmebis udavo safuZvels.115 saka-
sacio sasamarTlom mxolod procesualuri xasiaTis 
faqtebis dadasturebis mizniT SeiZleba miiRos da 
gamoikvlios mtkicebulebebi. 

magram sakasacio sasamarTlos TviTon ar SeuZlia 
dadgenilad cnos esa Tu is ZiriTadi, saZiebeli faq-
ti, ar SeuZlia ganaxorcielos am faqtebsa da mtki-
cebulebas Soris kavSiris procesis praqtikuli (pro-
cesualuri) realizacia, rac faqtis damdgeni sasa-
marTlos kompetenciaa. 

                                                
115 v. xrustali. kasacia samoqalaqo samarTalwarmoebaSi. 
disertacia iuridiul mecnierebaTa kandidatis 
samecniero xarisxis mosapoveblad, 2004, gv. 63 
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2.3. subsumfcia da misi mniSvneloba sakasacio 
sasamarTloSi 

aRniSnul sakiTxs Cven garkveulwilad SevexeT 
gansaxilveli Tavis pirvel paragrafSi. am SemTxve-
vaSi Cvens mizans warmoadgens gamovyoT is Tavisebu-
rebebi, romlebic axasiaTebs subsumfciis logikur 
operacias sakasacio sasamarTloSi.  

subsumfcia niSnavs identurobis dadgenas, anu 
ramdenad Seicavs specialuri codna zogadi cnebis 
yvela niSans. saqmis ganxilvisas mosamarTles uwevs 
saqmisaTvis mniSvnelovani garemoebebis samarTlis 
normiT mocemul saerTo SemadgenlobaSi Seyvana. 

samarTlis Sefardeba xorcieldeba logikuri ope-
raciebis gamoyenebiT, anu iuridiuli silogizmis mi-
xedviT,116 ra drosac deduqciuri kvlevis Sedegad 
ori msjelobidan keTdeba daskvna zogadidan kerZo-
ze – silogizmi.117  

termini “silogizmi” berZnuli warmoSobisaa (syl-
logismos) da niSnavs Sedegis gamoyvanas.118 silogizms 
mniSvnelovani adgili ukavia deduqciuri daskvnebis 
miRebaSi. silogizmebis sxvadasxva formis aRmoCena 
da aRwera dakavSirebulia arestotelesTan. silo-
gizmebis Sesaxeb misi swavleba (silogistika) TiT-
qmis ucvlelia dResac, rogorc tradiciuli logi-
kis ZiriTadi fragmenti. aristoteles silogistikis 
TeoriaSi mogvianebiT CaerTo logikuri daskvnebis 
sxvadasxva saxe, romlebic efuZneba gamonaTqvamebis 
urTierTkavSirs WeSmaritebis mixedviT.119 amdenad, 
logikuri silogizmi warmoadgens deduqciur daskv-

                                                
116 http://law.edu.ru/doc/document.asp?docID=1132308&subID=100016057,  

100091301 
117 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv.122 

118 А. Д. Гетманова, Логика для юристов, М. 2009, стр. 206 
119 В. И. Бартон. Логика, Минск. 2008, стр. 156-157  

http://law.edu.ru/doc/document.asp?docID=1132308&subID=100016057
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nas, romelic Sedgeba ori wanamZRvrisa da daskvnisa-
gan. misi struqtura SeiZleba warmovidginoT Semde-
gi saxiT: fiWvi (S) aris xe (M). xe (M) aris mcenare 
(P). maSasadame, fiWvi (S) aris mcenare (P).120 

aRniSnuli miuTiTebs imaze, rom silogizmi Sedge-
ba sami terminisagan, romlebsac gaaCniaT mkacrad 
gansazRvruli adgili silogizmis struqturaSi. ze-
moaRniSnul magaliTSi fiWvi (S) aris xe (M) warmo-
adgens ZiriTad wanamZRvars, xolo xe (M) aris mcena-
re (P) warmoadgens meorad wanamZRvars. mesame termi-
ni _ fiWvi (S) aris mcenare (P) warmoadgens daskvnas. 

iuridiuli silogizmi formalur-logikuri si-
logizmisagan imiT gansxvavdeba, rom am ukanasknel 
SemTxvevaSi ZiriTad wanamRvars warmoadgens gamona-
Tqvami, xolo iuridili silogizmisas - samarTlis 
normiT gaTvaliswinebuli faqtobrivi garemoebis 
normatiuli aRwera. amasTan erTad, samarTlis nor-
miT mocemulia saqmis gadawyvetis pirobiTi gadawyve-
tileba, romlis ganpirobebuli saxiT miReba SeiZ-
leba mxolod samarTlis normiT gaTvaliswinebuli 
faqtobrivi garemoebis normatiuli aRweris konkre-
tul faqtobriv situaciaSi realizaciis SemTxvevaSi. 

amdenad, SesaZlebelia davaskvnaT, rom saerTo, 
formalur-logikuri silogizmisagan gansxvavebiT, 
iuridiuli silogizmis aTvliT wertils warmoad-
gens samarTlebrivi norma. iuridiuli silogizmis 
Tanaxmad, mTavar wanamZRvars warmoadgens iuridiu-
li normiT mocemuli faqtobrivi situaciis yvela 
abstraqtuli niSani, xolo meore wanamZRvars - kon-
kretuli faqtobrivi situacia. amdenad, samarTle-
brivi Sedegis miRebisaTvis subsumfciis gziT dgin-
deba konkretuli faqtobrivi garemoebebi qmedebis 
sakanonmdeblo Semadgenlobis qveS. subsumfciis 
farglebSi iuridiuli normisaTvis iyeneben cnebas 

                                                
120 ix. iqve, gv. 157 
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“mTavari wanamZRvari” (Untersatz), xolo samosamarTlo 
subsumfciisaTvis – cnebas “meoradi wanamZRvari” 
(Schlussfolgerung).121 

am SemTxvevaSi yuradReba unda mivaqcioT konkre-
tul iuridiul Sedegs, radgan misi safuZvlianobis 
SemowmebisaTvis, upirveles yovlisa, aucilebelia 
samarTlebrivi normis moZieba, romliTac gaTvalis-
winebulia daTqma, Tu ra SemTxvevaSi dgeba es Sede-
gi.122 samarTlebriv normasa da konkretul faqtob-
riv situacias Soris kavSiris dadgeniT am Sedegis 
gansazRvra dakavSirebulia mosamarTlis mier kon-
kretuli moqmedebebis ganxorcielebasTan. 

Cveni interesis sferos warmoadgens sakiTxi imis 
Sesaxeb, Tu ra Taviseburebebi gaaCnia subsumfcias sa-
kasacio sasamarTloSi. unda aRiniSnos, rom wina pa-
ragrafSi Cven SevexeT faqtisa da samarTlis gansxva-
vebis zogierT Taviseburebas sakasacio sasamarTloSi. 

samarTlebrivi daskvnis mTavari winadadeba (wana-
mZRvari), romelSic moiazreba aseve samarTlis nor-
miT mocemuli faqtobrivi situaciis normatiuli aR-
weris srulyofisa da dazustebisaTvis gamoyenebuli 
ganvrcobiTi normebi, warmoadgens samarTlis sakiTxs. 

amdenad, ZiriTadi winadadebis samarTlis normiT 
mocemuli Semadgenlobis (wanamZRvris) gansazRvra 
da mis safuZvelze faqtobrivi garemoebebis kvali-
fikacia warmoadgens sakasacio sasamarTlos ufle-
bamosilebas. magram aqve unda aRvniSnoT, rom subsu-
mirebis procesi sakasacio sasamarTloSi unda gan-
vasxvaoT faqtis damdgeni sasamarTlos mier ganxor-
cielebuli subsumfciisagan. es gansxvaveba vlindeba 
ara subsumfciis arsSi, aramed - misi realizaciis 
formebSi. 

rogorc wina paragrafSi aRvniSneT, sakasacio sa-

                                                
121 Ян Шапп, Система германского гражданского права, М. 2006г. с. 38 
122 ix. iqve, gv. 38 
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samarTlos ar SeuZlia TviTon ganaxorcielos faq-
tobrivi garemoebebis dadgenis procesi. mas SeuZlia 
erT SemTxvevaSi Seamowmos am procesis Sedegi (dad-
genili faqtobrivi garemoebebi) samarTlebrivi kuT-
xiT, meore SemTxvevaSi ki Seamowmos, Tu ramdenad 
sworad ganaxorciela aRniSnuli procesi saapela-
cio sasamarTlom. xolo miTiTebuli procesis Semo-
wmebis wesi da moculoba mocemulia procesualur-
samarTlebrivi normebiT.  

amdenad, rodesac Cven vsaubrobT subsufciis Ta-
viseburebebze sakasacio sasamarTloSi, upirveles 
yovlisa, unda SevexoT logikas, romelic axasiaTebs 
sakasacio sasamarTlos mier gasaCivrebuli gadawyve-
tilebis Semowmebis process. unda aRiniSnos, rom 
sakasacio sasamarTlo ar ikvlevs uSualod sasar-
Celo moTxovnisa Tu Sesageblis safuZvlianobas (ix. 
$ 1.3.). sakasacio sasamarTlos winaSea saapelacio 
sasamarTlos mier gamotanili gadawyvetileba (ganCi-
neba), romelic gasaCivrebulia sakasacio wesiT. moT-
xovna da Sesagebeli am SemTxvevaSi warmoadgens im 
aucilebel orientirs, romelic exmareba sakasacio 
sasamarTlos gasaCivrebuli gadawyvetilebis (ganCi-
nebis) samarTlebrivi mxaris SemowmebaSi (amis Sesa-
xeb ixileT qvemoT).  

maSasadame, sakasacio sasamarTlo ixilavs saape-
lacio sasamarTlos gadawyvetilebas, romlis Semo-
wmebis moculoba ganisazRvreba erT SemTxvevaSi ka-
noniT, xolo meore SemTxvevaSi - sakasacio saCivriT. 
mniSvnelovania is, rom sasamarTlo gadawyvetileba 
warmoadgens iuridiuli normis samarTlebrivi Sede-
gis realizaciis konstatacias.123 

amdenad, kanoniT dadgenili wesiT, sakasacio saCi-
vris farglebSi sakasacio sasamarTlos faqtobri-
vad uwevs imis Semowmeba Tu saapelacio sasamarT-

                                                
123 Ян Шапп, Система германского гражданского права, М. 2006г. с. 38 
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los mier dadgenil faqtobriv garemoebebs ramdenad 
mohyveba gasaCivrebuli gadawyvetilebiT miRebuli 
Sedegi. 

imis gaTvaliswinebiT, rom Cveni yuradRebis obi-
eqts warmoadgens subsumfciis Taviseburebebi sakasa-
cio sasamarTloSi, unda aRiniSnos, rom gasaCivrebu-
li gadawyvetilebiT miRebuli Sedegis Semowmeba 
xorcieldeba subsumfciis logikuri operaciis ga-
moyenebis gziT. magram mniSvnelovania is, rom sakasa-
cio sasamarTlos yovelTvis ar SeuZlia subsumfci-
iT miRebuli Sedegebis realizacia. sakasacio sasa-
marTlos ar SeuZlia subsumfciis meoradi wanamZRv-
ris fiqsaciis realizacia, romliTac samarTlis 
normiT gansazRvruli pirobiTi Sedegi gardaiqmneba 
upirobod. magram sakasacio sasamarTlo gansazRv-
ravs subsumirebisaTvis saWiro yvela aucilebel wi-
napirobas da im SemTxvevaSi, Tu arsebobs subsumf-
ciis meoradi wanamZRvari, anu Tu daculia meoradi 
wanamZRvris fiqsaciis realizaciis kanoniT dadgeni-
li wesi, sakasacio sasamarTlos SeuZlia TviTon 
gansazRvros samarTlebrivi Sedegi, xolo Tu ar ar-
sebobs meoradi wanamZRvari, sakasacio sasamarTlo 
gansazRvravs subsumfciis aucilebel wanamZRvrebs, 
rac konkretuli saxelmZRvanelo kriteriumebis (mi-
TiTebebis) saxiT aisaxeba mis mier gamotanil ganCi-
nebaSi, romlis dacva savaldebuloa saapelacio sa-
samarTlosaTvis (ix. $ 5.5.). 

amdenad, sakasacio sasamarTlos erT-erT mTavar 
amocanas warmoadgens subsumfciis mTavari wanamZRv-
ris gansazRvra (samarTlis norma) erT SemTxvevaSi 
da aseve imis Semowmeba, Tu saapelacio sasamarTlos 
meoradi wanamZRvari (konkretuli faqtobrivi situa-
cia) ramdenad aqvs moazrebuli qmedebis abstraqtu-
li sakanonmdeblo Semadgenlobis qveS. amisaTvis sa-
kasacio sasamarTlos uwevs rTuli gzis gavla. ra 
Tqma unda, subsumfciis mTavari wanamZRvris gansa-
zRvra ukavSirdeba samarTlis normis moZiebisa da 
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misi ganmartebis sakiTxs. am procesSi TvalsaCinod 
vlindeba mosamarTlis rolis mniSvneloba, gansa-
kuTrebiT maSin rodesac mas uxdeba SefasebiTi nor-
mebis gamoyeneba.124 

zemoaRniSnulidan gamomdinare, faqtobriv garemo-
ebebTan Sexebis kuTxiT sakasacio sasamarTlos mier 
gasaCivrebuli gadawyvetilebis Semowmebis mimarTu-
leba SeiZleba davyoT or nawilad: pirveli mimar-
Tuleba vlindeba sakasacio sasamarTlos mier saape-
lacio sasamarTlos dadgenili faqtobrivi garemoe-
bebis samarTlebriv SemowmebaSi, xolo meore - faq-
tobrivi garemoebebis dadgenis procesis Semowme-
baSi. pirvel SemTxvevaSi darRvevebis arsebobisas 
sakasacio sasamarTlos SeuZlia gamoitanos axali 
gadawyvetileba, xolo meore SemTxvevaSi auqmebs ga-
saCivrebul gadawyvetilebas da abrunebs saqmes sa-
apelacio sasamarTloSi xelaxali ganxilvisaTvis 
(ix. Tavi me-5).  

zemoaRniSnul mimarTulebebs ufro dawvrilebiT 
ganvixilavT qvemoT moyvanil TavebSi. 

III. faqtobrivi garemoebebis Semowmeba sakasacio 
sasamarTlos mier 

3.1. faqtobrivi garemoebebi, rogorc samarTlebrivi 
Sefasebis obieqti  

unda aRiniSnos, rom saapelacio sasamarTlos mi-
er dadgenili faqtobrivi garemoebebis samarTleb-
rivi Semowmeba ukavSirdeba materialur-samarTleb-
riv Sedegs, rac daskvnis saxiT aris mocemuli saape-
lacio sasamarTlos gadawyvetilebaSi (ganCinebaSi).  

magram, sanam sakasacio sasamarTlo Seudgeba sa-

                                                
124 Sead. g. gogiaSvili. rogor aviTareben mosamarTleebi 
samarTals. qarTuli samarTlis mimoxilva. 2005 (8), gv. 52 
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apelacio sasamarTlos mier dadgenili faqtobrivi 
garemoebebis kvalifikaciis Semowmebas, is unda dar-
wmundes imaSi, rom am faqtebs misTvis gaaCnia saval-
debulo Zala.125 

am SemTxvevaSi Cven erTmaneTisagan unda gavmij-
noT is moqmedebebi, romlebsac mosamarTle mimar-
Tavs Tavisi iniciativiT da moqmedebebi, romlebic 
ganpirobebulia sakasacio pretenziebiT. 

pirvel rigSi ganvixiloT SemTxvevebi, rodesac 
sakasacio sasamarTlos mosamarTle Tavisi iniciati-
viT mimarTavs Semowmebis xerxebs. 

upirveles yovlisa, es iseTi SemTxvevebia, rode-
sac sakasacio sasamarTlosTvis saapelacio sasa-
marTlos mier dadgenili faqtebi savaldebulo Za-
las iZens an am faqtebis dadgenasTan dakavSirebul 
procesualur darRvevebze kasatori yuradRebas ar 
amaxvilebs (gamonakliss warmoadgens gadawyvetile-
bis gauqmebis absoluturi safuZvlebi sss-is 394-e 
muxlis Tanaxmad). am SemTxvevaSi sasamarTlos uxde-
ba imis Semowmeba, Tu am faqtebs ramdenad mohyveba 
saapelacio sasamarTlos mier gadawyvetili (dadge-
nili) iuridiuli Sedegi. 

ismis kiTxva: rogor amowmebs sakasacio sasamarT-
lo faqtebs? 

ra Tqma unda, am SemTxvevaSi mniSvneloba eniWeba 
imas, rom es faqtebi dadgenilia kanonis moTxovnaTa 
Sesabamisad da ar arsebobs sssk-is 412-e muxliT ga-
Tvaliswinebuli SemTxvevebi (ix. $ 5.3.). 

amdenad, sakasacio sasamarTlo amowmebs faqtebis 
kvalifikaciis siswores. unda aRiniSnos, rom es saq-
mianoba ukavSireba erT SemTxvevaSi imis garkvevas, 
Tu ramdenad sworad gaigo samarTlis norma saape-
lacio sasamarTlom, xolo meore SemTxvevaSi - Tu 

                                                
125 saqarTvelos samoqalaqo saproceso kodeqsis 407-e mux-
lis me-2 nawili. 
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ramdenad emTxveva saapelacio sasamarTlos mier 
dadgenili faqtobrivi garemoebebi mis mier gamoye-
nebul samarTlis normiT dadgenil wess.  

am SemTxvevaSi ikveTeba metad mniSvnelovani sa-
kiTxi, romelic erTi mxriv exeba samarTlebriv sa-
kiTxs, xolo meore mxriv - faqtobrivs126 (ix. $ 2.2.). 

pirvel SemTxvevaSi unda vifiqroT, rom sakasacio 
sasamarTlo amowmebs samarTlis normis interpreta-
ciis marTebulobas, rac silogizmis logikuri ope-
raciis mixedviT ZiriTad wanamZRvars warmoadgens. 
amisaTvis sakasacio sasamarTlo valdebulia, Tvi-
Ton ganmartos es norma da mivides im daskvnamde, 
rom saapelacio sasamarTlom sworad ganmarta gan-
saxilveli norma. TiTqos, erTi SexedviT, ar ikveTe-
ba kavSiri sakasacio sasamarTlos faqtebTan, rode-
sac is ikvlevs samarTlis normis interpretaciis 
(ganmartebis) siswores. magram sabolood swored am 
marTebulobis SemowmebiT aris ganpirobebuli saape-
lacio sasamarTlos mier dadgenilad miCneuli faq-
tobrivi garemoebebis iuridiuli mniSvneloba da, 
Sesabamisad, imis garkveva, Tu am faqtebs ramdenad 
mohyveba Sesamowmebeli iuridiuli Sedegi. 

am SemTxvevaSi mniSvnelovania is, rom kerZo samar-
Tali, rogorc wesi, Sedgeba kanonis samarTlisagan 
da kanonis normebis ganmartebisa da ganviTarebis 
Sedegad Seqmnili samosamarTlo samarTlisagan.127 

aqedan gamomdinare, samarTlis normis ganmartebis 
meTodebs eniWeba sakmaod didi mniSvneloba, rac 

                                                
126 aseve ix. J. Boré, L. Boré. La cassation en matière civile. Dalloz, 2008. 

p. 748, aseve ix. Marie-Noëlle Jabard-Bachellier, La technique de 

cassation, pourvois et arrêts en matière civile, 2010, p, 50-51 
127 J. von Staudingers Kommentar zum Bürgerluchen Gesetzbuch mit 

Einführungsgesetz und Nebengesetzen. 13. Aufl. Erstes Buch, Rn. 114 
citirebulia l. Wanturia. Sesavali saqarTvelos samoqa-
laqo samarTlis zogad nawilSi. Tb. 2000w., gv. 110 
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warmoadgens faqtebis Sefasebis aucilebel pirobas.  
samarTlis normis ganmarteba SesaZleblobas gvaZ-

levs, gavigoT misi Sinaarsi. samarTlis normiT mo-
cemuli faqtobrivi situacia yovelTvis ar aris 
naTlad Camoyalibebuli. aucilebeli xdeba bundova-
ni da gaugebari adgilebis ganmarteba. am procesis 
gareSe SeuZlebelia normatiuli wanamZRvrisaTvis 
konkretuli faqtobrivi situaciis misadageba. im 
SemTxvevaSi, Tu kanonis teqsti ar iZleva konkre-
tul pasuxs faqtobrivi niSnebis Sesaxeb, misi dakon-
kreteba SesaZlebelia sxva samarTlis normebis me-
SveobiT, ra drosac gaTvaliswinebul unda iqnes sa-
marTlis sistemaSi specifikaciisaTvis gamosayenebe-
li normebis adgili. Sesabamisad, specifikaciis me-
SveobiT samarTlis normis Semadgenlobis niSnebis 
dakonkreteba xdeba naklebi abstraqtulobis xaris-
xis mqone samarTlis normebiT.128  

magram isic unda aRiniSnos, rom am principis ga-
moyeneba SesaZlebelia maSin, rodesac amis saSuale-
bas iZleva damxmare normebi129, romlebSic moce-
mulia gansamarti normis Semadgenlobis ufro kon-
kretuli niSnebi. ufro xSiria SemTxvevebi, rodesac 
mosamarTlem unda mimarTos samarTlis normis gan-
martebis tradiciul meTods. 

magaliTad, Sapi Tavis naSromSi aRniSnavs, rom sa-
marTlis normis ganmartebis klasikur xerxebs praq-
tikaSi imaze ufro naklebi mniSvneloba gaaCnia, vid-
re acxadebs pretenzias Tavisi safuZvliani koncef-
ciiT.130 aqve igi aRniSnavs, rom yovelive es aixsneba 
imiT, rom mocemuli swavleba ar avlens gansxvave-

                                                
128 Ян Шапп, Система германского гражданского права, М. 2006г. с. 25 
129 s. CaCava, sadisertacio naSromi samarTlis doqtoris 
akademiuri xarisxis mosapoveblad, “moTxovna da moTxov-
nis safuZvlebis konkurencia kerZo samarTalSi, Tb., 2010, 
gv. 11-12 

130 Ян Шапп, Система германского гражданского права, М. 2006г. с. 29 
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bebs sasamarTlo praqtikiTa da doqtriniT ukve 
ganmartebul samaTlebriv normasa da im samarTleb-
riv normas Soris, romelic jer kidev unda ganimar-
tos gamoyenebis procesSi.131  

aRniSnulTan mimarTebaSi uneblieT ibadeba kiTx-
va: ramdenad moeTxoveba aRniSnul swavlebas ganasx-
vaos sasamarTlo praqtikiTa da doqtriniT ukve gan-
martebuli samarTlebrivi norma im samarTlebrivi 
normisagan, romelic jer kidev ar aris ganmartebuli. 

migvaCnia, rom aRniSnul mosazrebasTan mimarTebiT 
unda davazustoT samarTlis normis ganmartebis 
klasikuri kriteriumebis zogierTi mxare.  

upirveles yovlisa samarTlis normis ganmartebis 
klasikuri midgomebi, Cveni mosazrebiT, warmoadgenen 
garkveul orientirebs, romlebic exmareba mosamar-
Tles samarTlis normis Sinaarsis dadgenaSi. 

migvaCnia, rom am SemTxvevaSi Tavisi adgili unda 
mivuCinoT samarTlis normis klasikur ganmartebebs 
da ar velodoT am swavlebisagan imaze mets, vidre 
misi daniSnulebaa. am xerxebis sworad gamoyenebas 
didi mniSvneloba eniWeba praqtikuli sakiTxebis ga-
dawyvetisas. swored am swavlebis daniSnulebaa misi 
praqtikuli realizacia. sakiTxavia mxolod, Tu ro-
gor unda gamoviyenoT es swavleba praqtikaSi. 

vfiqrobT, rom am kiTxvaze pasuxis Zieba upirve-
les yovlisa iwyeba samarTlis normis statikur da 
dinamikur xasiaTSi. 

saerTo-abstraqtuli saxiT samarTlis normis re-
gulaciur-samarTlebrivi Sinaarsi statikaSi gamoxa-
tulia TviT pozitiuri samarTlis wyaros teqstSi. 
samarTlis dinamika, misi realizaciis procesi, rac 
moicavs aseve samarTlis normis gamoyenebas, auci-
leblobis gaTvaliswinebiT, atarebs konkretizire-
bul xasiaTs: samarTlis normis statikis saerTo-

                                                
131 ix. iqve, gv.. 29 
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abstraqtuli Sinaarsi misi realizaciis ganxorcie-
lebisas konkretdeba, miesadageba konkretul situa-
cias132.  

aqedan gamomdinare, samarTlis normis ganmarteba 
gamoixateba saerTo-abstraqtuli samarTlis normis 
Sinaarsis garkvevisa da amoxsnis dakonkretebaSi, mi-
si realizaciis dinamikur procesSi133. 

samarTlis normis WeSmariti Sinaarsi mis konkre-
tul situaciaSi realizaciisas aris misi regula-
ciuri potencialis aqtualuri gamoxatuleba moce-
mul drosa da sivrceSi, mocemul konkretul regu-
laciur situaciaSi.134 

samarTali moqmedebs da realizdeba ara abstraq-
tulad, aramed - konkretulad, ara potenciurad, ara-
med - aqtualurad, ara Tavis obieqtisagan izolire-
bulad, aramed - uSualod am obieqtze Tavisi WeS-
mariti da realuri zemoqmedebis adekvaturi regula-
ciuri gamoxatulebiT135. samarTlis normis saerTo-
regulaciuri potenciali sxvadasxva konkretul re-
gulaciur situaciebSi iZens aqtualobas am situaci-
ebis specifikis Sesabamisad da mJRavndeba sxvadasxva 
aqtualur-regulaciuri mniSvnelobiT. winaaRmdeg 
SemTxvevaSi, Tu miviCnevdiT, rom samarTlis teqsti 
yvelgan da yovelTvis erTnairad da erTmniSvnelov-
nad ganimarteboda, maSin samarTlis normis ganmar-
teba, rogorc aseTi, iqneboda sruliad zedmeti.136  

aqedan gamomdinare, SesaZlebelia davaskvnaT, rom 
samarTlis normis gaazrebis procesi ar SeiZleba 
davupirispiroT misi gamoyenebis process. am or 

                                                
132 http://www.kursach.com/biblio/0010019/508.htm .В. С. Нерсесянц. 

Общая теория права и государства. М. 1999  
133 ix. iqve 
134 ix. iqve 
135 ix. iqve 
136 http://www.kursach.com/biblio/0010019/508.htm .В. С. Нерсесянц. 

Общая теория права и государства. М. 1999  
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process Soris arsebobs logikuri kavSiri, rac sis-
temurad qmnis erT miznamde mimaval moqmedebaTa er-
Tobliobas, romelsac TavisTavad didi roli da 
mniSvneloba gaaCnia samarTlis normis sworad gamo-
yenebisa da ganmartebisaTvis. 

amdenad, samarTlis normis statikuri Sinaarsis 
gacnobierebisaTvis gamoiyeneba ganmartebis Semdegi 
wesebi: sityvasityviTi (anu gramatikuli) ganmarteba; 
kanonis konteqstualuri mniSvnelobiT (sistemur-
logikuri) ganmarteba; istoriuli ganmarteba; kano-
nis obieqturi arsis dadgena (anu Teleologiuri 
ganmarteba). 

“samarTlebrivi interpretaciis gziT, kanonis swo-
ri azris gasagebad, mniSvnelovania iuridiuli kon-
teqstis enobrivi, logikuri da Teleologiuri kri-
teriumebis gansazRvra”.137 

sityvasityviTi (anu gramatikuli) ganmartebis pro-
cesi SeiZleba SevadaroT im aTvliT wertils, sai-
danac iwyeba samarTlis normis Sinaarsis dadgena. 
ganmartebis aRniSnuli saSualeba, SeiZleba iTqvas, 
rom warmoadgens zogadad samarTlis normis ganmar-
tebis procesis safuZvels. mis gareSe SeuZlebelia 
gadavideT ganmartebis sxva saSualebebze. “Tanamed-
rove samarTalSi ganmartebis meTodis SerCeva nor-
mis Semfardeblis subieqtur Sefasebazea damokide-
buli.”138 am SemTxvevaSi mniSvnelovania Semfaseblis, 
konkretul SemTxvevaSi - mosamarTlis, subieqturi 
Sefasebis farglebis gansazRvra, rac, upirveles yov-
lisa uzrunvelyofilia samarTlis normis teqstua-
luri ganmartebiT. magram aqve unda aRiniSnos, rom 
SesaZlo sityvasityviTi arsis ganmartebis fargle-

                                                
137 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 112 

138 d. kereseliZe, kerZo samarTlis uzogadesi sistemuri 
cnebebi. Tb. 2009, gv.,74 
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bis dadgena ar niSnavs kanonis arsis garkvevis far-
glebs.139 misi arsis garkveva uSualod ukavSirdeba 
samosamarTlo samarTalSemoqmedebas.140  

“gramatikuli anu sityvasityviTi ganmarteba moi-
cavs cnebisa Tu regulirebis Sefasebas rogorc 
gramatikuli, aseve iuridiuli terminologiis ga-
TvaliswinebiT. es ukanaskneli aucileblad gasaTva-
liswinebelia, rodesac esa Tu is termini garkveuli 
SinaarsiT damkvidrebuli da ganmartebulia samarT-
lebriv wesrigSi. rig SemTxvevebSi normis sityvasit-
yviTi ganmartebis meTodis Sesabamisi interpretacia 
arasakmarisia misi miznisa da Sinaarsis swori Sefa-
sebisaTvis. es xdeba, magaliTad, maSin, rodesac sa-
marTlis ori norma erTmaneTs ewinaaRmdegeba imgva-
rad, rom mosamarTlis mier maTi sityvasityviTi gan-
martebis Sedegad gadawyvetilebis miReba SeuZ-
lebelia.”141 

ar SeiZleba ar aRiniSnos, rom samarTlis normis 
sityvasityviTi ganmartebisas arsebobs aseve ganmar-
tebis sistemur-logikuri saSualebebis gamoyenebis 
aucilebloba. aris SemTxvevebi, rodesac samarTlis 
normis sityvasityviTi ganmartebisas misi Sinaarsis 
gageba SeuZlebelia mxolod am normis CarCoebSi 
darCeniT. aucilebelia aseve misi sistemuri kavSi-
ris dadgena sxva normebTan. mniSvnelovania imis 
dadgena, Tu ra mniSvnelobas iZens es konkretuli 
norma mTel normatiul kompleqsSi. am SemTxvevaSi 
arsebiTia imis gansazRvra, Tu ra konteqstualuri 
mniSvnelobiT xasiaTdeba gansamarti samarTlis nor-

                                                
139 Ян Шапп, Система германского гражданского права, М. 2006г. с. 28 
140 ix. iqve, gv. 28 
141 Brandenburg, Die teleologische Reduktion, 1983, S. 1 citirebulia s. 
CaCava, sadisertacio naSromi samarTlis doqtoris akade-
miuri xarisxis mosapoveblad, “moTxovna da moTxovnis sa-
fuZvlebis konkurencia kerZo samarTalSi, Tb., 2010, gv. 50 
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ma. sistyvasityviTi da konteqstualuri mniSvnelo-
biT gagebis aqtebis Sesabamisobas xSirad gansazRv-
raven hermenevtikuli wris cnebiT.142 aRniSnuli mi-
uTiTebs imaze, rom sityvasityviTi da konteqstua-
luri ganmartebebi mWidrod aris erTmaneTTan dakav-
Sirebuli da, SeiZleba iTqvas, moiTxoven am ganmar-
tebebiT miRebuli Sedegebis Sejamebas.143  

magaliTad, #as-652-959-09 samoqalaqo saqmeze gamo-
tanil gadawyvetilebas Tan axlavs mosamarTlis 
gansxvavebuli mosazreba. aRniSnuli saqme exeba sa-
moqalaqo saproceso normis ganmartebas, kerZod, 
sssk-is 372-e da 387-e muxlis me-3 nawils. sicxadisa-
Tvis unda aRiniSnos, rom sasamarTlo praqtikaSi 
wamoiWra sakiTxi imis Sesaxeb, Tu ramdenad aris Se-
saZlebeli dauswrebeli gadawyvetilebis gamotana 
saapelacio saCivris winaaRmdeg saapelacio Sesageb-
lis warudgenlobisaTvis. upirveles yovlisa, unda 
aRiniSnos, rom dauswrebeli warmoeba icnobs Sesa-
geblis warudgenlobis SemTxvevaSi dauswrebeli ga-
dawyvetilebis gamotanas da sasamarTlo saqmis gan-
xilvisas mxaris gamoucxadeblobis SemTxvevaSi da-
uswrebeli gadawyvetilebis gamotanas. konkretul 
SemTxvevaSi Cven miznad ar visaxavT yuradRebis gama-
xvilebas dauswrebeli gadawyvetilebis institutis 
yvela detalze, radgan amiT davarRvevT gansaxil-
veli Tematikis konteqsts. Cven vecdebiT magaliTis 
saxiT SemogTavazoT procesualur-samarTlebrivi 
normis ganmartebis xedva.  

saqme imaSia, rom pirveli instanciis instituti 
iTvaliswinebs sarCelis winaaRmdeg Sesageblis war-
udgenlobis SemTxvevaSi dauswrebeli gadawyvetile-

                                                
142 Ян Шапп, Система германского гражданского права, М. 2006г. с. 28 
143 aseve ix. d. kereseliZe, kerZo samarTlis uzogadesi 
sistemuri cnebebi. Tb. 2009, gv.,74. Sead.  
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bis gamotanas.144 saapelacio saqmiswarmoebaSi moce-
mulia norma145, romelic uTiTebs, rom apelantis an 
apelantis mowinaaRmdege mxaris gamoucxadeblobis 
Sedegad146 dauswrebeli gadawyvetilebis gamotanis147 
garda, sxva SemTxvevaSi gamoiyeneba pirveli instan-
ciis wesebi dauswrebeli gadawyvetilebis gamotanis 
Sesaxeb. amdenad, ismis kiTxva: sssk-is 387-e muxlis 
me-3 punqti unda gavavrceloT pirveli instanciis 
sasamarTlosaTvis dadgenil sarCelze Sesageblis 
warudgenlobis msgavsad, aseve saapelacio saCivarze 
Sesageblis warudgenlobis SemTxvevebzec da gamovi-
tanoT dauswrebeli gadawyvetileba, Tu - mxolod 
sasamarTlo sxdomaze mxaris (am SemTxvevaSi apelan-
tis an misi mowinaaRmdege mxaris) gamoucxadeblobis 
SemTxvevaSi. winaaRmdeg SemTxvevaSi, SesaZlebelia 
Tu ara sssk-is 372-e muxlis safuZvelze gavavr-
celod Sesageblis warudgelobisaTvis dausrebeli 
gdawyvetilebis instituti saapelacio saqmiswarmo-
ebisas (anu saapelacio saCivarze Sesageblis warud-
genlobaze. 

 miTiTebul gansxvavebul mosazrebaSi aRniSnu-
lia, rom imisaTvis, raTa vupasuxoT kiTxvas - SesaZ-
lebelia Tu ara gansaxilveli normis (sssk-is 387-e 
muxlis me-3 nawili) gavrceleba pirveli instanciis 
sasamarTlosaTvis dadgenili Sesageblis warudgen-
lobis Sedegebze - upirveles yovlisa, unda davaxa-
siaToT sssk-is 387-e muxlis me-3 nawili, misi Sina-

                                                
144 saqarTvelos samoqalaqo saproceso kodeqsis 201-e 
muxlis me-7 punqti 

145 ix. iqve, 387-e muxlis me-3 punqti 
146 yuradReba unda mivaqcioT imaze, rom saqarTvelos sa-
moqalaqo saproceso kodeqsis 387-e muxlis (saapelacio 
sasamarTlos gadawyvetilebis TavSi) saTauria “mxareTa 
gamoucxadeblobis Sedegebi”.  

147 saqarTvelos samoqalaqo saproceso kodeqsis 387-e 
muxlis pirveli da me-2 punqtebi 
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arsisa da moqmedebis farglebis mixedviT. amisaTvis 
aucilebelia dadgindes is mizani, romelic warmo-
adgens samarTlis normis safuZvels. ar SeiZleba sa-
marTlis normis iseTi ganmarteba, romelic Seewi-
naaRmdegeba kanonis nebas da im miznebs, romelTa mi-
Rwevas uzrunvelyofs gamosayenebeli samarTlebrivi 
norma. Sesabamisad, am miznisa da misken mimavali 
procesis ugulebelyofa kanonis araswori gan-
martebis mizezi xdeba. am miznis dadgena xSir Sem-
TxvevaSi moiTxovs mis wakiTxvas sxva normebTan kav-
SirSi, romlebTan erTadac igi qmnis samarTlebriv 
saSualebaTa sistemas, romlis meSveobiTac uzrun-
velyofilia samarTlebrivi zemoqmedeba da warmoad-
gens samarTlebrivi mowesrigebis meqanizms148.  

aqve vkiTxulobT: “saapelacio samarTalwarmoeba 
regulirdeba specialuri procesualuri normebiT, 
romlebic miznad isaxavs pirveli instanciis sasa-
marTlos gadawyvetilebis (ganCinebis) saapelacio 
sasamarTloSi gasaCivrebasTan dakavSirebuli urTi-
erTobebis mowesrigebas”. aRniSnulis gaTvaliswine-
biT, sssk-is 387-e muxlis me-3 nawilis ganmarteba Se-
uZlebelia im normebisagan izolirebulad, romle-
bic gansazRvraven saapelacio sasamarTlos instan-
ciurobis Taviseburebebs. winaaRmdeg SemTxvevaSi, 
pirveli instanciis sasamarTlosaTvis dadgenili 
normebis farTod gamoyenebas SesaZlebelia mohyves 
pirveli instanciis gameoreba saapelacio sasamarT-
loSi, rac ewinaaRmdegeba saapelacio sasamarTlos 
qarTuli modelis arss. evropis mosamarTleTa sa-
konsultacio sabWos daskvnis 136-e paragrafis Tana-
xmad, apelacia ar unda iyos da ar unda ganixilebo-
des, rogorc faqtobriv da samarTlebriv sakiTxebSi 
Sesworebebis Setanis SeuzRudavi SesaZlebloba. 

                                                
148 #as-652-959-09 samoqalaqo saqmeze gadawyvetilebaze gansxvave-

buli azri 
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zustad am principzea agebuli dRevandeli qarTuli 
saapelacio sasamarTlo, romelsac ewodeba SezRu-
duli (arasruli) apelacia. aRniSnulis gaTvaliswi-
nebiT, sayuradReboa saqarTvelos samoqalaqo sapro-
ceso kodeqsis 372-e muxli, romlis Tanaxmad, saqmis 
ganxilva saapelacio sasamarTloSi warmoebs im we-
sebis dacviT, romlebic dadgenilia pirveli instan-
ciiT saqmeTa ganxilvisaTvis, saapelacio sasamarT-
los saqmis warmoebis TavSi mocemuli cvlilebebi-
Ta da damatebebiT. amdenad, am normaSi gaTvaliswi-
nebuli terminebi - “cvlilebebiTa” da “damatebebiT” 
miuTiTeben saapelacio sasamarTlos instanciisa-
Tvis damaxasiaTebel Taviseburebebze, romelTa Se-
cvla dauSvebelia da mxolod am Taviseburebebis 
gaTvaliswinebiT (da ara maTi ugulebelyofiT) aris 
SesaZlebeli pirveli instanciiT saqmeTa ganxilvi-
saTvis dadgenili wesebis dacva. amdenad, sssk-is 372-
e muxli gansazRvravs pirveli instanciiT saqmeTa 
ganxilvisaTvis dadgenili wesebis gamoyenebis farg-
lebs, e.i. am wesebis gamoyeneba ar atarebs SeuzRu-
dav xasiaTs, aramed igi SezRudulia saapelacio sa-
samarTlos miznebiT, saapelacio sasamarTlos saq-
miswarmoebis TaviseburebebiT. yovelive zemoaRniSnu-
lidan gamomdinare, SesaZlebelia davaskvnaT Semde-
gi: miuxedavad imisa, rom saqmis momzadebis mizniT 
pirveli instanciisaTvis dadgenili wesebi TiTqmis 
mTlianad exeba saapelacio sasamarTlosac, saapela-
cio Sesagebels gaaCnia mxolod saapelacio sasamar-
TlosaTvis damaxasiaTebeli Taviseburebebi, rac 
pirvel rigSi vlindeba mtkicebiT saqmianobaSi. sa-
apelacio Sesagebeli, rogorc mtkicebiTi saqmiano-
bis gansaxorcielebeli procesualuri saSualeba, 
ar SeiZleba gavaigivoT sarCelis winaaRmdeg mimar-
Tul SesagebelTan. sssk-is 201-e muxlis me-7 nawiliT 
gaTvaliswinebuli Sesageblis warudgenlobis faqti 
TavisTavad gansazRvravs mtkicebis sagans, radgan 
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mosarCele Tavisufldeba sarCelSi miTiTebuli faq-
tebis mtkicebisagan. aRniSnuli faqti SeiZleba iyos 
dauswrebeli gadawyvetilebis gamotanis winapiroba. 
Sesabamisad, saapelacio Sesageblis warudgenlobas 
saqmis momzadebis etapze, rogorc iuridiul faqts, 
ar SeiZleba mohyves iseTive Sedegebi, radgan apela-
ciaSi, mtkicebiTi saqmianobis ganxorcielebis speci-
fikidan gamomdinare, ixileba igive sadavo materia-
lur-samarTlebrivi faqtebi da mtkicebulebebi, xo-
lo am stadiaze Sesageblis warudgenlobiT, pirvel 
instanciaSi Sesageblis warudgenlobis msgavsad, ar 
ganisazRvreba mtkicebis sagani. saapelacio saqmis-
warmoebisas mtkicebiTi saqmianoba, romelic SeiZ-
leba moicavdes miTiTebas axal faqtebsa da mtkice-
bulebebze (sssk-is 380-e da 382-e muxlebi) an mxaris 
moTxovnas pirveli instanciis sasamarTlos gada-
wyvetilebis mxolod samarTlebrivi mxaris Semowme-
baze, warmoadgens saapelacio Sesageblis arsebiT 
niSnebs, zustad es Sesagebeli aris gaTvaliswinebu-
li sssk-is 373-e muxlis pirveli nawiliT da specia-
luri, sagamonakliso normaa, romlis farTo ganmar-
teba dauSvebelia. am muxliT gaTvaliswinebuli Sesa-
gebeli, rogorc iuridiuli faqti, gansxvavebulia 
sarCelis winaaRmdeg mimarTuli Sesageblisagan da am 
ukanaskneli Sesageblis warudgenlobis iuridiuli 
Sedegis gavrceleba saapelacio Sesageblis waruden-
lobaze, iuridiuli Sedegis specialuri daTqmis ga-
reSe dauSvebelia. saapelacio saqmiswarmoebis mom-
zadebis momwesrigebeli normebiT Sesageblis war-
udgenlobisas dauswrebeli gadawyvetilebis gauTva-
liswinebloba warmoadgens e.w. kanonmdeblis kvali-
ficiur dumils. zustad es principebi unda gaviTva-
liswinoT sssk-is 387-e muxlis me-3 nawilis ganmar-
tebisas, romelic ara deskrifciul, aramed normati-
ul faqtobriv Semadgenlobas moicavs, rac TavisTa-
vad iTvaliswinebs ara upirobod pirveli instanciis 
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sasamarTloSi dauswrebeli gadawyvetilebis gamota-
nis Sesaxeb wesebis `gadmoRebas~, aramed - misi nor-
matiuli xasiaTis gaTvaliswinebiT, saapelacio saq-
miswarmoebis Sefasebis gziT, dauswrebeli gadawyve-
tilebis winapirobebis swor diferencirebas.”149 

SesaZlebelia iTqvas, rom sssk-is 387-e muxlis me-3 
nawiliT ar moiazreba is procesualuri xasiaTis 
SemTxveva (winapiroba), rasac warmoadgens saapela-
cio saCivarze Sesageblis warudgenloba. unda vifi-
qroT, rom dauswrebeli gadawyvetilebis, rogorc 
samarTlebrivi Sedegis, winapirobas saapelacio sa-
samarTloSi SeiZleba warmoadgendes mxolod sasa-
marTlo sxdomaze mxaris (apelantis an misi mowina-
aRmdege mxaris) arasapatio mizeziT gamoucxadeblo-
ba. zustad es warmoadgens im Taviseburebas (sssk-is 
372-e muxli), rac dauswrebeli gadawyvetilebis ins-
titutTan mimarTebaSi, saapelacio saqmiswarmoebisa-
Tvis gaiTvaliswina kanonma.  

amdenad, sistemuri ganmartebis SemTxvevaSi ganisa-
zRvreba am normis adgili samarTlis sistemaSi, sa-
marTlis dargsa da samarTlis institutSi. am Se-
mTxvevaSi moZiebuli unda iqnes normebi, romlebic 
logikur kavSirSia gansamart normasTan.150 sistemu-
ri ganmartebis dros mniSvnelovania samarTlis nor-
mis yvelaze ufro tipuri funqcionaluri kavSirebis 
gaTvaliswineba, rac gavlenas axdens gansamarti 
normis Sinaarsze.151 

amdenad, samarTlis ganmartebis zemoaRniSnul me-
Todebs mosdevs e.w. istoriuli ganmartebis meTodi. 
magram im SemTxvevaSi, Tu wina ganmartebis saSuale-
bebma ver migviyvanes sasurvel Sedegamde, am ganmar-
tebis mniSvneloba gamoixateba kanonmdeblis isto-

                                                
149 #as-652-959-09 saqmeze gansxvavebuli azri. 
150 А. Ф. Черданцев. Теория государства и првав. М. 2002г., с. 271 
151 ix. iqve, gv.. 271 
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riuli nebis dadgenaSi. 
istoriuli ganmarteba warmoadgens normatiuli 

wyaros oficialuri teqstis publikaciis Seswavli-
sa da misi Sinaarsis dadgenis aqtebis erTobli-
obas.152 am ganmartebis Sedegad unda dadgindes sa-
marTlis normis gansamarti teqstisa da am normis 
teqstis originalis identuroba, misi bolo oficia-
luri redaqciis mixedviT.153 

magram samarTlis normebis ganmartebis sxvadasxva 
saSualebis gamoyenebas, ra Tqma unda, safuZvlad 
udevs normis Sinaarsis dadgena. SesaZlebelia am 
meTodis gamoyenebas gaaCndes garkveuli upirateso-
ba.154 am mxriv unda aRiniSnos, rom misi Sinaarsis 
dadgenis erT-erT saSualebas warmoadgens Tele-
ologiuri ganmarteba. unda aRiniSnos, rom Teleo-
logiur-obieqturi ganmarteba SeiZleba ar emTxveo-
des istoriul ganmartebas.155 es xdeba maSin, rode-
sac istoriuli kanonmdebeli ar iTvaliswinebs zo-
gierT SemTxvevas an Tu socialuri procesebis gan-
viTarebam moiTxova kanonis gagebis Secvla.156 Tele-
ologiuri ganmartebisas mxedvelobaSi misaRebia 
aramarto mizani, romelsac isaxavs konkretuli sa-
marTlis norma, aramed - am miznis samarTlianoba da 
mizanSewoniloba.157 

                                                
152 http://www.kursach.com/biblio/0010019/508.htm .В. С. Нерсесянц. 

Общая теория права и государства. М. 1999  
153 ix. iqve  
154 d. kereseliZe, kerZo samarTlis uzogadesi sistemuri 
cnebebi. Tb. 2009, gv.,74 

155 Ян Шапп, Система германского гражданского права, М. 2006г. с. 29 
156 ix. iqve. с. 29 
157 d. kereseliZe, kerZo samarTlis uzogadesi sistemuri 
cnebebi. Tb. 2009, gv.,74. aseve Sead. Huber, irrtumsanfechtung 

und Sachmiingelhaftung eine Studie zur Konkurrenzfrage vor dem Hinter-
grund der intermationalen Vereinheitlichung des Vertrangsrechis, 2001, S. 

191 citirebulia s. CaCava, sadisertacio naSromi samarT-
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unda aRiniSnos, rom konkretuli SemTxvevebis ga-
TvaliswinebiT, sxvadasxva normis urTierTmimarTeba-
Si mTavar rols asruleben ara logikuri, aramed - 
Teleologiuri argumentebi; normis interpretacia 
TanxmobaSi unda movides im mizandasaxulobasa da 
samarTlianobis warmodgenebTan, romlebic mocemu-
lia samarTlebriv wesrigSi, raTa arsobrivad Tanab-
rad Sefasdes.158 

amdenad, samarTlianoba da mizanSewoniloba fas-
deba Sesabamis samarTlebriv wesrigSi moqmedi obieq-
turi kriteriumebisa da Tu SefasebiTi kategoriebis 
gaTvaliswinebiT.159 magram aqve unda iTqvas, rom au-
cileblad unda gaviTvaliswinoT e.w. Tanabari mop-
yrobis principi, romelic moiTxovs samarTlebrivi 
Sefasebis Tanmimdevrulobas mTlian samarTlebriv 
sistemaSi.160 

“myari da stabiluri samarTlebrivi wesrigi ufle-
bis arsebobis mniSvnelovani pirobaa. sakmarisia moi-
Salos samarTlebrivi usafrTxoeba, rom nebismieri 
ufleba eWvis qveS aRmoCndes. ar SeiZleba kanonmde-
belma uflebis ueWvelobis prezumfcia Secvalos 
misi saeWvoobiT.”161  

magram unda aRiniSnos, rom myari da stabiluri 
samarTlebrivi wesrigi ar aris calke mocemuli ka-
tegoria, romelsac mosamarTle advilad xedavs. aR-

                                                                                                    
lis doqtoris akademiuri xarisxis mosapoveblad, “moT-
xovna da moTxovnis safuZvlebis konkurencia kerZo sa-
marTalSi, Tb., 2010, gv. 50 

158 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 66 

159 d. kereseliZe, kerZo samarTlis uzogadesi sistemuri 
cnebebi. Tb. 2009, gv.,74 

160 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 66/ ix. BverfGE 60-40, aseve, BverfGE 59, 49 

161 b. zoiZe. sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi. Tb. 2007, gv 40 
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niSnuli samarTlebrivi wesrigi warmoadgens im fa-
seulobaTa sistemas, romelic Tanmimdevrulad, evo-
luciurad yalibdeba demokratiul sazogadoebaSi 
da warmoadgens im pozitiur movlenas, riTac sabo-
lood uzrunvelyofilia uflebis arseboba. zustad 
am faseulebaTa ganxilva, maTi erTiani sistemis ga-
TvaliswinebiT, SesaZlebels xdis samarTlianobisa 
da mizanSewonilobis Sefasebas.  

sasamarTlo praqtikam wamoWra sakmaod rTuli sa-
kiTxi: erT mxareze - mesakuTris ufleba, meoreze - 
kanonier ZalaSi Sesuli gadawyvetilebiT daculi 
ufleba. 

kerZod, “a”-m sarCeliT mimarTa Tbilisis saqala-
qo sasamarTlos samoqalaqo saqmeTa kolegias mopa-
suxeebis – “b”-s, “g”-s da “d”-s mimarT binidan gamo-
saxlebis Sesaxeb. 

mosarCelem miuTiTa, rom q.TbilisSi, gorkis me-2 
CixSi, #6-Si mdebare saxlTmflobelobis 1\7 nawili 
1975 wels SeiZina da im welsve daaregistrira teqin-
ventarizaciis biuroSi. mosarCelis ganmartebiT, mo-
pasuxeebi sargebloben misi sakuTrebiT da uflebas 
ar aZleven, icxovros binaSi. 

mopasuxeebma sarCeli ar cnes da miuTiTes, rom 
q. Tbilisis CuRureTis raionis sasamarTlos 1992 
wlis 30 oqtombris kanonier ZalaSi Sesuli gada-
wyvetilebiT “b” Tavis or SvilTan – “g”-sa da “d”-
Tan erTad cnobil iqna q.TbilisSi, gorkis me-2 Cix-
Si,  #6-Si mdebare 22.28 kv.m binis farTze uflebamo-
povebulad. 

saapelacio sasamarTlom daadgina, rom 1975 wlis 
27 agvistos yidva-gayidvis xelSekrulebis safuZvel-
ze TbilisSi, gorkis me-II CixSi, #6-Si mdebare miwis 
nakveTisa da saxlTmflobelobis 1\7 nawilis mesa-
kuTred sajaro reestrSi registrirebulia “a”.  

saapelacio sasamarTlom aseve daadgina, rom amave 
mxareebs Soris kanonier ZalaSi Sesuli, q. Tbilisis 
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CuRureTis raionis sasamarTlos 1992 wlis 30 oq-
tombris gadawyvetilebiT “b” or SvilTan - “g”-sa da 
“d”-Tan erTad cnobil iqna q. TbilisSi, gorkis me-2 
CixSi, #6-Si mdebare 22,28 kv.m binaze uflebamopove-
bulad da misi cxovrebis ganmavlobaSi SeeZlo esar-
gebla sadavo farTiT.  

gansaxilvel saqmeSi mosarCelis moTxovnis safuZ-
vels warmoadgens is, rom igi aris sadavo binis me-
sakuTre da sk-is 170-e da 172-e muxlebis Tanaxmad, 
iTxovs mopasuxeTa gamosaxlebas. amdenad, daisva sa-
kiTxi: SesaZlebelia Tu ara mosarCelis moTxovnis 
dakmayofileba, rodesac arsebobs kanonier ZalaSi 
Sesuli gadawyvetileba, romlis safuZvelze mopasu-
xeebma moipoves sadavo farTis flobis ufleba. 

amasTan mimarTebiT sakasacio palatam aRniSna, 
rom miTiTebuli gadawyvetilebiT “b”-m or SvilTan 
erTad mudmivad moipova sadavo farTiT sargeblo-
bis ufleba, rasac iTvaliswinebda im dros moqmedi 
`saqarTvelos ssr sabinao kodeqsi”. 

sakasacio saCivris analizis safuZvelze SesaZlebe-
lia davaskvnaT, rom kasatori iTxovs Tavisi materi-
alur-samarTlebrivi moTxovnis dakmayofilebas sa-
qarTvelos samoqalaqo kodeqsis 170-e da 172-e muxlebis 
safuZvelze, radgan moqmedi kanonmdebloba ar iTva-
liswinebs sakuTrebis SeboWvis iseT safuZvlebs, rac 
sasamarTlo gadawyvetilebiT warsulSi wesrigdeboda.  

amasTan mimarTebiT unda aRiniSnos, rom samarT-
lebrivi urTierToba, romelic warmoiSva im dros 
moqmedi `saqarTvelos ssr sabinao kodeqsis” safuZ-
velze, rac iTvaliswinebda (magaliTad, ganqorwine-
bis SemTxvevaSi) binis gayofas da farTis gamoyofas 
(farTze uflebis mopovebas), gadawyvetilia da 
dasrulebulia im dros moqmedi kanonis pirobebSi 
(q. Tbilisis CuRureTis raionis sasamarTlos 1992 
wlis 30 oqtombris gadawyvetilebiT). 

gasaTvaliswinebelia, rom imJamad moqmedi samoqa-
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laqo kodeqsis 170-e muxli, am kodeqsis amoqmedebam-
de moqmedi samoqalaqo samarTlis kodeqsisa (1964 
wlis redaqciis) da `saqarTvelos ssr sabinao ko-
deqsisagan” (1983 wlis redaqciiT) gansxvavebiT, ic-
nobs sakuTrebis gansxvavebul instituts. sakuTre-
bas, rogorc samarTlebrivi wesrigiT Seqmnil fase-
ulobas, gaaCnia gansxvavebuli Sinaarsi da fargle-
bi, rasac ar icnobda im dros moqmedi kanonmdeblo-
ba. am SemTxvevaSi yuradsaRebia sakuTrebis socia-
luri funqcia, romelic garkveulwilad gansazRv-
ravs sakuTrebis Sinaarssa da mis socialur boWvas, 
kerZod, saqarTvelos samoqalaqo kodeqsis 170-e mux-
lis pirvel nawilSi miTiTebulia, rom `mesakuTres 
SeuZlia, kanonismieri an sxvagvari, kerZod, saxelSe-
krulebo SeboWvis farglebSi flobdes da sargeb-
lobdes qonebiT.. . .”162  

aRniSnuli danawesi iTvalswinebs sakuTrebis ka-
nonismier da saxelSekrulebo boWvas, magram mas ga-
aCnia Tavisi farglebi, kerZod, ar SeiZleba, rom sa-
kuTrebis boWvam, misma SezRudvam mospos sakuTre-
ba.163 sakuTrebis substancia, romelSic igulisxmeba 
sakuTrebis institutiT gaTvaliswinebuli Sinaarsis 
realizacia,164 unda SenarCundes, e.i. kerZo sakuTre-
bis SezRudva ar unda niSnavdes sakuTrebis ufle-
bis realizaciis mospobas, magram, amasTan erTad, 
unda gaviTvaliswinoT, rom im dros moqmedi kanon-
mdebloba ugulebelyofda kerZo interesebs da, ma-
Sasadame, ar iTvaliswinebda arc sakuTrebis Tavis-
uflebisa da arc misi socialuri boWvis samarTle-
brivi wesrigiT Seqmnil faseulobas, rac gansazRv-
rulia moqmedi samoqalaqo kodeqsiT. 

                                                
162 susg #as-372-691-09 17 dekemberi, 2009 w. 
163 b. zoiZe. sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi. Tb., 2007. gv. 105. 

164 ix. iqve, gv. 105. 
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“....sakasacio sasamarTlom aRniSna, rom moqmedi sa-
moqalaqo kodeqsis gavrceleba im urTierTobebze, 
romlebic warmoSobilia da dasrulebulia am ko-
deqsis amoqmedebamde moqmedi kanonmdeblobis safu-
Zvelze, dauSvebelia, Tu sxva rames ar iTvaliswi-
nebs kanoni (namdvili ukuZala)165.  

amdenad, moqmedi samoqalaqo kodeqsis sakuTrebis 
Tavisuflebis (170-e da 172-e muxlebi) principis gav-
rceleba am kodeqsis amoqmedebamde moqmedi kanonmde-
blobis safuZvelze sakuTrebis SezRudvis Sesaxeb 
dadgenili faqtis mimarT da misi kanonierebis (e.i. 
sakuTrebis boWvis) xelaxla ganxilva dRes moqmedi 
kanonmdeblobiT gansazRvruli sakuTrebis socialu-
ri funqciis gaTvaliswinebiT da, Sesabamisad, sakuT-
rebis uflebis prioritetebze yuradRebis gamaxvi-
leba moklebulia samarTlebriv safuZvels. rogori 
Sedegic ar unda dgebodes kanonier ZalaSi Sesuli 
gadawyvetilebiT, misi Secvla dasaSvebia mxolod 
kanoniT pirdapir miTiTebul SemTxvevebSi (sssk-is 
265-e, 421-e muxlebi).166” 

amasTan mimarTebaSi, unda aRiniSnos, rom Cven yu-
radReba unda gavamaxviloT gadawyvetilebis mate-
rialur kanonier Zalaze,167 rac garantirebuls xdis 

                                                
165 aseve ix. saqarTvelos sakonstitucio sasamarTlos ga-
dawyvetileba #1/1/428, 447, 459 gadawyvetileba, aseve mas-
ze darTuli sami gansxvavebuli azri/ Sead. daviT sula-
qveliZe. statia: “sisxlis samarTlis kanonis ukuZalis 
Sesaxeb - komentari sakonstitucio sasamarTlos gada-
wyvetilebaze”, Jurnali “sakonstitucio samarTlis mimo-
xilva”, marti 2010w. #2/ aseve qeTevan eremaZe. statia: “mo-
sazrebebi sakonstitucio sasamarTlos gadawyvetilebis 
Sesaxeb _ pasuxi d. sulaqveliZis komentarze”, ix. Iqve. 

166 susg #as-372-691-09 17 dekemberi, 2009 w. 
167 unda aRiniSnos, rom procesualuri sasamarTlo icnobs 
gadawyvetilebis formalur mxares, romelic miuTiTebs 
gadawyvetilebis Tvisebaze, romlis Tanaxmad, igi aRar 
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gadawyvetilebiT dacul uflebas. 
amasTan dakavSirebiT sakasacio sasamarTlom gan-

marta, rom: “im urTierTobebze, romlebic warmo-
iSvnen moqmedi samoqalaqo kodeqsis amoqmedebamde 
Zaladakarguli normatiuli aqtebis safuZvelze, 
magram arsebobas agrZeleben, misi moqmedebis peri-
odSi gamoiyeneba Zaladakarguli normatiuli aqtebi, 
garda im SemTxvevebisa, roca urTierTobis monawi-
leebs surT, erTmaneTs Soris urTierToba am kodeq-
siT moawesrigon an, Tu samoqalaqo kodeqsi uZravi 
nivTebis Sesaxeb axal wesebs iTvaliswinebs (saqar-
Tvelos samoqalaqo kodeqsis 1507-e muxli). 

rogorc ukve aRiniSna, konkretul SemTxvevaSi ar-
sebobs urTierToba, romelic warmoiSva da dasrul-
da im dros moqmedi kanonmdeblobis safuZvelze da am-
Jamad ar ixileba sxvis sakuTrebaSi Sesaxlebis (uf-
lebamopovebis) uflebasTan dakavSirebuli sakiTxebi. 

yovelive zemoaRniSnulidan gamomdinare, sakasa-
cio palata Tvlis, rom q. Tbilisis CuRureTis rai-
onis sasamarTlos 1992 wlis 30 oqtombris kanonier 
ZalaSi Sesuli gadawyvetilebiT “b” or SvilTan er-
Tad cnobil iqna q. TbilisSi, gorkis meore CixSi, 
#6-Si mdebare 22,28 kv.m binaze uflebamopovebulad, 
romliTac SeizRuda mesakuTris ufleba im dros mo-
qmedi kanonmdeblobis safuZvelze, rac miuTiTebs am 
pirTa mier nivTis marTlzomier flobaze. amdenad, 
ar SeiZleba CamoerTvas sadavo nivTis flobis uf-
leba im pirebs, romlebmac es ufleba moipoves kano-

                                                                                                    
SeiZleba gasaCivrdes, xolo mxareTa wamoWrili dava 
iTvleba gadaWrilad. aseve materialur mxare, rac miu-
TiTebs gadawyvetilebis im Tvisebaze, romlis ZaliT 
arc sasamarTlos da arc mxareebs ar SeuZliaT sxva 
procesSi sadavod gaxadon es gadawyvetileba. (dawvr. ix. 
T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 376-378) 
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nier ZalaSi Sesuli gadawyvetilebiT.”168 
amdenad, unda aRiniSnos, rom “samarTlebrivi wes-

rigi iseTive mimarTebaSia ZiriTad uflebasTan, ro-
gorc Senobis saZirkveli SenobasTan.....ufleba, ro-
gorc faseuloba, samarTlebrivi wesrigis fargleb-
Sia SesaZlebeli da, bunebrivia, nebismieri gadawyve-
tileba, mas kanonmdebeli miiRebs Tu sasamarTlo, 
romliTac konkretuli piris uflebas prioriteti 
miecema samarTlebriv usafrTxoebasTan mimarTebiT, 
miuRebeli iqneba.”169  

rogorc Cans, samarTlis normis ganmarteba SeiZ-
leba moiTxovdes iseTi sferoebis gaTvaliswinebas, 
rogoricaa “samarTlebrivi wesrigi”, “samoqalaqo 
brunvis stabiluroba”, “samarTlebrivi wesrigisa da 
ZiriTadi uflebebis urTierTmimarTeba” da a.S.  

aqedan gamomdinare, SesaZlebelia davaskvnaT, rom 
samarTlis normis ganmartebis meTodebi warmoadge-
nen samarTlis normis ganmartebis im zogadi xasia-
Tis kriteriumebs, romlebic konkretul SemTxvevaSi 
mosamarTlis cnobierebaSi ayalibeben samarTalpre-
tenziis hipoTezas. am hipoTezis Sedegad dgindeba is 
winapirobebi, romlis arsebobis SemTxvevaSi gamom-
dinarebs konkretuli daskvna _ ramdenad SeiZleba, 
am faqtobrivi winapirobebis mimarT gamoyenebul iq-
nes moZiebuli samarTlis norma. 

hegeli aRniSnavda, rom samarTlis ganxorciele-
bis saqmeSi, rogorc kanonis gamoyenebaze calke aRe-
bul SemTxvevaSi ganasxvaveben or mxares: pirvelia 
SemTxvevis xasiaTis codna misi uSualo individua-

                                                
168 susg #as-372-691-09 17 dekemberi, 2009 w. 
169 b. zoiZe. sakonstitucio kontroli da RirebulebaTa 
wesrigi saqarTveloSi. Tb., 2007. gv. 105/aseve ix. b. zoiZe. 
statia” samarTlebrivi wesrigisa da samarTlebrivi usa-
frTxoebis Sesaxeb”. Jurnali “adamiani da konstitucia”, 
#3, 2006w., gv 83 
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lobiT _ arsebobs Tu ara xelSekruleba da a.S. ar-
sebobs Tu ara kanonis damrRvevi moqmedeba da vin 
daarRvia, xolo meorea, am SemTxvevis misadageba uf-
leba-aRmdgeniT kanonTan.170  

amdenad, yvela zemoaRniSnuli samarTlis normis 
ganmartebis meTodebi, mniSvnelovania da gamoiyeneba 
iurisprudenciaSi, rogorc samarTlis normis Sina-
arsis gagebis iuridiul-SemecnebiTi saSualebebi. 
zustad Tavisi iuridiul-SemecnebiTi mniSvnelobis 
yvela dasaxelebuli da SesaZloa, agreTve, sxva xer-
xebi warmoadgens adekvatur saSualebebs samarTlis 
normis ganmartebis meTodis saerTo moTxovnebis gan-
xorcielebisaTvis.171 

magram unda aRiniSnos, rom sakasacio sasamarTlo 
amowmebs ara imas, Tu ra samarTlebrivi saSualebis 
gamoyenebiT ganmarta saapelacio sasamarTlos gasa-
Civrebuli gadawyvetilebis safuZvlad miTiTebuli 
samarTlis norma, aramed igi TviTon mimarTavs am 
princips, raTa gansazRvros, mieca Tu ara dadgenil 
faqtobriv garemoebebs swori samarTlebrivi Sefase-
ba; ramdenad marTebulad iqna gamoyenebuli da gan-
martebuli samarTlis norma.172 

magaliTad, safrangeTis sakasacio sasamarTlo, 
qarTuli sakasacio sasamarTlos msgavsad, amowmebs 
samarTlis normis gamoyenebisa da ganmartebis sis-
wores da misi kompetencia ar vrceldeba TviT sa-
marTlis normis konstituciurobasa da kanonierebis 
Semowmebaze.173 

                                                
170 Гегель. Философия права. изд. Мысль, 1990г., с.260  
171 http://www.kursach.com/biblio/0010019/508.htm .В. С. Нерсесянц. Об-

щая теория права и государства. М. 1999 
172 Sead. С. Аносов. Пределы судебного познания в процессуальном 

праве\\Российская юстиция. 2001. №1. стр., 33 
173 1958 wlis safrangeTis konstitucia iTvaliswinebs spe-
cialur organos - sakonstitucio sabWos, romelic uf-
lebamosilia Seamowmos gaakontrolos kanonebis konsti-
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magram sainteresoa, aRiniSnos, rom zogierT sa-
marTlis normas safrangeTis sakasacio sasamarTlo 
ar ganmartavs. maTi ganmarteba, garkveuli specifikis 
gaTvaliswinebiT, amoRebulia am sasamarTlos kompe-
tenciidan.174 safrangeTis sakasacio sasamarTlos Se-
uZlia mxolod maTi gamoyeneba da imis gansazRvra, 
Tu romel SemTxvevaSi SeiZleba maTi gamoyeneba. am 
wyaroebs ganekuTvnebian arareglamentirebuli xasia-
Tis administraciuli aqtebi (non reglamentaire), rigi 
saerTaSoriso xelSekrulebebi. arareglamentirebul 
aqtebs iyeneben (individualur da koleqtiur aqtebs) 
administraciuli sasamarTloebi. zogierTi saerTa-
Soriso xelSekruleba iTvaliswinebs ganmartebis 
specialur meqanizmebs (romis SeTanxmeba aZlevs gan-
martebis uflebas evrokavSiris samarTlian sasamar-
Tlos)175. sxva SeTanxmebebi, romlebic ar iTvaliswi-
neben aseT meqanizmebs, SeiZleba ganmarton safrange-
Tis sasamarTloebma im zomiT, rom es ganmarteba ar 
exebodes saerTaSoriso sajaro wesrigs.176 

safrangeTis sakasacio sasamarTlo iyenebs ucxo 

                                                                                                    
tuciuroba. reglamentirebuli aqtebis kanonierebis Se-
mowmeba ganekuTvneba administraciuli sasamarTlos qve-
mdebareobas. _ dawv. ix. К. В. Балакин, диссертация на соискате-
ля ученой степени кандидата юридических наук. Обжалование поста-
новлений судов гражданской юрисдикции во Франции. М. 2001г., 

стр.109. aseve ix. А. А. Клишас. Конституционный конроль и кон-
ституционное правосудие зарубежных стран. Сравнительно-правовое 
исследование. М. 2007г., стр. 165 

174 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.109. 
175iqve.,gv..110 
176 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.110/ Civ. 1-ге, 7 juin 1989, 

Bull. civ. I, № 224. 
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qveynis samarTlis normas, ucxo qveynis kanonis faqt-
Tan mierTebis (assimilation) principis meSveobiT. aRni-
Snuli principi gamoiyeneba nebismieri ucxo qveynis 
samarTlis normis mimarT, miuxedavad misi wyarosi. 
Tu sakasacio sasamarTlo darwmundeba, rom saqmis 
arsebiTad ganmxilvelma mosamarTlem sworad gamo-
iyena ucxo qveynis kanoni, is aRar amowmebs, Tu ram-
denad Caswvda es mosamarTle ucxo qveynis samarT-
lis normis Sinaarss.177  

rogorc vxedavT, samarTlis normis ganmarteba 
(interpretacia) warmoadgens faqtobrivi garemoebe-
bis Sefasebis safuZvels. SeiZleba iTqvas, rom kano-
nis interpretaciisas samarTlian Sedegze orienti-
reba argumentacias Tavidan bolomde gasdevs.178 

rodesac sakasacio sasamarTlos uxdeba saapela-
cio sasamarTlos mier dadgenili faqtobrivi gare-
moebebis samarTlebrivi Sefaseba, anu imis garkveva, 
mohyveba Tu ara am faqtobriv garemoebebs gamoyene-
buli samarTlis normiT gansazRvruli Sedegi, sasa-
marTlo unda mivides im daskvnamde, rom adgili aqvs 
subsumirebad faqtebs. SesaZlebelia saapelacio sa-
samarTlom ar gamoiyena norma, romelic unda gamo-
eyenebina, magram Tu faqtebi dadgenilia kanonis mo-
TxovnaTa dacviT, sakasacio sasamarTlo TviTon iye-
nebs samarTlis normas da imisda mixedviT, Tu ra Se-
degi dgeba gamoyenebuli samarTlis normis safu-
Zvelze, an gamoaqvs axali gadawyvetileba, romliTac 
auqmebs gasaCivrebul gadawyvetilebas, an ZalaSi to-

                                                
177 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.110 /Civ. 1-ге, 13 janv. 1993. 

Bull. civ. I, № 14.Sead. Marie-Noëlle Jabard-Bachellier, La technique de 

cassation, pourvois et arrêts en matière civile, 2010, p.78-79 
178 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv.70 
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vebs, magram - Secvlili motivaciiT.179 (ix. $ 5.2., $ 5.4.) 
am mxriv interess iwvevs sasamarTlo praqtika. 
2008 wlis 18 ivliss qobuleTis raionul sasamar-

Tlos sarCeliT mimarTa “a”-m “b”-s mimarT zianis 
anazRaurebis Sesaxeb. mosarCelem miuTiTa, rom flobs 
avtomanqana `bmv-s~ saxelmwifo nomriT # DUD-338, 
romliTac 2008 wlis 31 marts moZraobda qobuleTSi 
aRmaSeneblis gamziris #195 sacxovrebeli saxlis 
win, ra drosac mas daejaxa sawinaaRmdego mimarTu-
lebiT moZravi mikroavtobusi sax. nomriT GAL-146, 
romelsac marTavda “g”, xolo mikroavtobusi warmo-
adgenda “b”-s sakuTrebas, romelmac aTxova es mikro-
avtobusi “g”-s. aRniSnul saqmesTan dakavSirebiT aRi-
Zra sisxlis samarTlis saqme. saqmeze Catarebuli 
winaswari gamoZiebiT dadginda, rom avtoavaria mox-
da mikroavtobusis mZRolis “g”-s daudevrobiT, aseve 
dadginda, rom mikroavtobusi gadacemuli hqonda 
mopasuxes - “g”-s samuSaod. mosarCelem ganmarta, rom 
misi avtomanqana avtoavariis Sedegad veRar aRdgeba 
da mas miadga 4000 aSS dolaris odenobiT ziani. aR-
niSnuli avtomanqaniT gadahyavda mgzavrebi, iyenebda 
taqsad, riTac arCenda ojaxs, es iyo misi Semosav-
lis erTaderTi wyaro. mosarCelem moiTxova, rom 
mopasuxe “b”-s daekisros mis sasrgeblod avtoavari-
is Sedegad miyenebuli ziani - 4000 aSS dolari, ase-
ve moiTxova, rom mopasuxes daekisros miuRebeli 
Semosavlis - 800 laris gadaxda. 

mopasuxe “b”-m sarCeli ar cno da SesagebelSi mi-
uTiTa, rom mosarCeles ara aqvs zianis moTxovnis 
ufleba, vinaidan dazianebuli avtomobili mis sakuT-
rebaSi ar iricxeba. igi ar aris saTanado mopasuxe, 
radgan mas uSualod ziani ar mihyenebia. dausabuTe-
belia sarCelSi, aseve 4000 aSS dolaris zianisa da 
miuRebeli SemosavliT gamowveuli zianis anazRau-

                                                
179 ix. sssk-is 412-e muxli 
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rebis moTxovna. sabolood mosarCele iTxovda mxo-
lod 4000 aSS dolaris eqvivalenti laris dakisre-
bas. 

aRniSnuli saqme araerTxel iyo ganxiluli sasa-
marTlo instanciebSi, sabolood saapelacio sasa-
marTlom miiCnia, rom saqarTvelos samoqalaqo sa-
proceso kodeqsis 85-e muxlis Tanaxmad, saTanado 
mopasuxed saqmeSi CarTuli unda iyos ara mikroav-
tobusis mesakuTre “b”, aramed is, vinc marTavda am 
mikroavtobuss da visi uSualo braleuli moqmedebi-
Tac miadga mosarCeles ziani. aRniSnuli procesua-
luri normis Tanaxmad, Tu saqmis ganxilvisas sasa-
marTlo daadgens, rom sarCeli aRZrulia ara im 
piris winaaRmdeg, vinc pasuxi unda agos sarCelze, 
mas SeuZlia mosarCelis TanxmobiT Secvalos Tavda-
pirveli mopasuxe saTanado mopasuxiT. Tu mosarCele 
amis winaaRmdegia, sasamarTlo uars etyvis mosarCe-
les sarCelis dakmayofilebaze. 

amasTan mimarTebiT, sapelacio sasamarTlom gan-
marta, rom sk-is 999-e muxlis me-4 nawilis bolo wi-
nadadebis mixedviT, mosargeble warmoadgens amave ko-
deqsis 155-e muxlis me-2 nawiliT gansazRvrul subi-
eqts, romelic, marTalia, faqtobrivad flobs nivTs 
(mWeri), magram sxva piris, kerZod, nivTis flobis 
uflebamosilebis mimniWebeli piris sasargeblod.  

aqedan gamomdinare, saapelacio sasamarTlom ar 
gaiziara mowinaaRmdege mxaris mosazreba imis Sesa-
xeb, rom, 999-e muxlis me-4 nawilis Sesabamisad, mo-
sarCelis avtomanqanisTvis miyenebuli zianis anazRa-
urebis valdebuleba gaaCnia `ford - tranzitis~ mi-
kroavtobusis mesakuTre “b”-s da igi warmoadgens sa-
Tanado mopasuxes avtoavariis Sedegad  miyenebuli 
zianis anazRaurebis Taobaze warmoebul gansaxil-
vel davaSi. saapelacio palatam miuTiTa: imis gaTva-
liswinebiT, rom mosarCelem uari ganacxada saapela-
cio sasamarTlos mTavar sxdomaze arasaTanado mo-
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pasuxis - p. f.-s saTanado mopasuxiT, g. m.-iT Secvla-
ze, sssk-is 85-e muxlis Sesabamisad, aRniSnuli gare-
moeba misi sarCelis dakmayofilebaze uaris Tqmis 
safuZvelia. 

kasatorma “a”-m gaasaCivra saapelacio sasamarT-
los gadawyvetileba da moiTxova misi gauqmeba im 
safuZvliT, rom sasamarTlom arasworad gamoiyena 
sssk-is 85-e muxli da arasworad ganmarta sk-is 999-e 
muxlis me-4 nawili, rasac mohyva araswori Sedegi. 

sakasacio sasamarTlom gaiziara kasatoris saCiv-
ris safuZvlebi da miiCnia, rom dairRva samarTleb-
rivi danawesebi, kerZod, sakasacio sasamarTlom gan-
marta, rom saqarTvelos samoqalaqo kodeqsis 999-e 
muxlis me-4 nawilis Tanaxmad, Tu piri satranspor-
to saSualebas iyenebs mflobelis nebarTvis gareSe, 
igi valdebulia, mflobelis nacvlad aanazRauros 
ziani. amasTan, mflobeli valdebulia, aanazRauros 
miyenebuli ziani, Tu satransporto saSualebis ga-
moyeneba SesaZlebeli gaxda misi bralis gamo. am na-
wilis pirveli winadadeba ar gamoiyeneba, Tu mosar-
geble mflobelis mier daniSnulia satransporto 
saSualebis samarTavad an, Tu es satransporto sa-
Sualeba mas gadacemuli hqonda mflobelisagan. 

gansaxilveli normis miznebidan gamomdinare, sa-
transporto saSualebis mflobelad miiCneva piri, 
vinc iuridiuli safuZvliT axorcielebs am nivTze 
faqtobriv batonobas. im SemTxvevaSi, Tu piri, rome-
lic iyenebs satransporto saSualebas misi mflobe-
lis nebarTvis gareSe (aramarTlzomieri mflobeli), 
miayenebs zians am satransporto saSualebis gamoye-
nebiT, samoqalaqo pasuxismgebloba daekisreba am uka-
nasknels da ara - satransporto saSualebis mflo-
bels. am SemTxvevaSi mniSvnelovania is garemoeba, 
rom pirs, romelic marTavda satransporto saSua-
lebas, ar gaaCnda misi flobis ufleba (magaliTad, 
satransporto saSualebis mflobels ar gadaucia 
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mosargeblisaTvis igi, anda gadacemuli transporti 
mosargeblem gamoiyena mflobelis nebis sawinaaRmde-
god). amasTan, mflobeli valdebulia, aanazRauros 
miyenebuli ziani, Tu satransporto saSualebis ga-
moyeneba SesaZlebeli gaxda misi bralis gamo (maga-
liTad, satransporto saSualebis karebi datova Ri-
ad, gasaRebi datova masSi). aRniSnuli miuTiTebs ima-
ze, rom man ver uzrunvelyo mis mflobelobaSi ar-
sebuli satransporto saSualebis saTanadod dacva, 
rac gaxda sxva pirTa mier satransporto saSuale-
bis dauflebis safuZveli. sxva SemTxvevaa, rodesac 
mflobelis nebis safuZvelzea mosargeblisaTvis ga-
dacemuli satransporto saSualeba. gansaxilveli 
normiT gaTvaliswinebulia SemTxvevebi, rodesac 
mflobelis nebiT piri daniSnulia satransporto sa-
Sualebis samarTavad an, Tu es satransporto saSua-
leba mas gadacemuli hqonda mflobelisagan. unda 
vifiqroT, rom mflobelis nebiT satransporto sa-
Sualebis gadacemiT, misi mimRebi piri xdeba marTl-
zomieri mflobeli, magram kanoni gansaxilveli nor-
miT mflobelis nebis safuZvelze satransporto sa-
Sualebis mimReb pirad gulisxmobs mosargebles, 
romelsac ar ekisreba samoqalaqo pasuxismgebloba 
mis mier miyenebuli zianisaTvis, msgavsad saqarTve-
los samoqalaqo kodeqsis 999-e muxlis me-4 nawilis 
pirveli winadadebiT gaTvaliswinebuli SemTxvevisa 
(piri, romelsac ar gaaCnda nebarTva satransporto 
saSualebis gamoyenebaze).  

amdenad, saqarTvelos samoqalaqo kodeqsis 999-e 
muxlis me-4 nawilis Tanaxmad, unda gaviTvaliswi-
noT ori garemoeba, romlis arsebobis SemTxvevaSi pa-
suxismgebloba SeiZleba daekisros satransporto sa-
Sualebis mflobels da ara - mosargebles, anu pirs, 
romelic marTavda satransporto saSualebas, ker-
Zod, rodesac mosargeble mflobelis mier daniSnu-
lia satransporto saSualebis samarTavad an, Tu es 
satransporto saSualeba mas gadacemuli hqonda mflo-
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belisagan. orive SemTxvevaSi, gamoyenebisas, mosar-
geblis mier miyenebuli zianisaTvis zianis anazRau-
rebaze pasuxismgebeloba SeiZleba daekisros satran-
sporto saSualebis mflobels da ara - mosargebles.  

am SemTxvevaSi mniSvneloba eniWeba mometebuli 
safrTxis wyaroTi miyenebuli zianis institutis Ta-
viseburebas, romlis Sesabamisad, samoqalaqo pasu-
xismgebloba SeiZleba daekisros pirs (mflobels), 
romelic ar warmoadgens zianis mimyenebels, brali 
ar miuZRvis zianis miyenebaSi.  

amrigad, gansaxilveli normebi iTvaliswinebs mo-
metebuli safrTxis wyaroTi zianis anazRaurebis sa-
marTlebriv danawesebs, gansazRvravs im piris pasu-
xismgeblobas, romelic valdebulia, aanazRauros 
mometebuli safrTxis wyaroTi miyenebuli ziani. ro-
gorc aRiniSna, es pasuxismgebloba ufro mkacria, 
rac SeiZleba dadges bralis gareSec, magram aqve 
unda aRiniSnos, rom gansaxilveli normebi ar ar-
Tmevs dazaralebuls uflebas, zianis anazRaureba 
moiTxovos im pirisagan, visac uSualod miuZRvis 
brali zianis miyenebaSi, saqarTvelos samoqalaqo 
kodeqsis 992-e muxlis Tanaxmad. konkretul SemTxve-
vaSi, saqarTvelos samoqalaqo kodeqsis 999-e muxlis 
pirveli da me-4 nawilebis me-3 winadadebis danawese-
bi akonkretebs iseT SemTxvevebs, rodesac pasuxis-
mgebloba SeiZleba daekisros satransporto saSua-
lebis mflobels. 

sakasacio palata miiCnevs, rom saapelacio sasa-
marTlom arasworad ganmarta saqarTvelos samoqa-
laqo kodeqsis 999-e muxlis moTxovnebi, Sesabamisad, 
arasworad gamoiyena saqarTvelos samoqalaqo sa-
proceso kodeqsis 85-e muxlis danawesi da araswo-
rad miiCnia “b” arasaTanado mopasuxed.180 

                                                
180 susg #as-39-38-10 15 ivlisi 2010 w., aseve ix. T. CitoSvili, 
statia “deliqti da deliqtur valdebulebebaTa zogier-
Ti samarTlebrivi aspeqtebi”, Jurnali “marTlmsajuleba”, 
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amdenad, rogorc vxedavT, procesualur-samarT-
lebrivi normis gamoyenebisa da ganmartebisaTvis au-
cilebeli gaxda faqtobrivi situaciis sworad Sefa-
seba da materialur-samarTlebrivi normebis sworad 
gamoyeneba da ganmarteba, romlis Sedegad cxadi xde-
ba, Tu vin aris miyenebul zianze pasuxismgebeli pi-
ri. amis Semdeg sasamarTlom arsebiTad unda ganixi-
los saqme da gamoikvlios yvela aucilebeli piro-
ba, romelsac mohyveba konkretuli samarTlebrivi 
Sedegi.181 

magaliTad, safrangeTis iuridiul literaturaSi 
aRniSnulia, rom kanonis darRveva (violation de loi) ar 
unda iyos gagebuli viwrod, darRvevad CaiTvleba ka-
nonis nebismieri arasworad gamoyeneba da ganmarteba, 
miuxedavad mizezebisa, romelmac igi gamoiwvia. amde-
nad, darRvevas warmoadgens kanonis araswori gamo-
yeneba (fausse application), Tu samarTlis normis gamoye-
neba ar Seesabameba misi gamoyenebis pirobebs, da ara-
swori ganmarteba (fausse interpretation), rodesac irRveva 
kanonis sityva da suli (sasamarTlom igi arasworad 
gaigo), im SemTxvevaSic, Tu sasamarTlom uari Tqva 
kanonis gamoyenebaze (refus d’application), Tu calsaxad ga-
mosayenebeli norma ar gamoiyena situaciis Sesabami-
sad. kanonis darRvevaSi aseve iTvleba sasamarTlo qve-
mdebareobisa da gansjadobis wesebis daucveloba.182 

zemoTmiTiTebulis gaTvaliswinebiT SesaZlebelia 
aRvniSnoT, rom imisaTvis, raTa sakasacio sasamarT-

                                                                                                    
#1, 2008w., gv., 50-53/ Sead. Б. Зоидзе, Договорная и внедоговорная 

ответственность в механизме гражданско-правового регулирования. 

Актуальные проблемы советского права. Тб. 1988г., стр. 186-190  
181 faqtis da samarTlis sakiTxTan mimarTebaSi Sead. Р. Кросс. 

Прецендент в английском праве, юр. лит. М. 1985г., стр., 214-215 
182 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.125 
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lom Seafasos gasaCivrebuli gadawyvetilebis samar-
Tlebrivi mxare, man unda Seamowmos, Tu saapelacio 
sasamarTlom samarTlebrivad ramdenad sworad Sea-
fasa faqtobrivi situacia. amisaTvis is TviTon iye-
nebs da ganmartavs sadavo urTierTobis momwesrige-
bel normebs. magram, imisaTvis, rom sakasacio sasa-
marTlo Seudges faqtobrivi garemoebebis samarTle-
briv Semowmebas, is unda darwmundes imaSi, ramdenad 
aqvs misTvis savaldebulo Zala saapelacio sasamar-
Tlos mier dadgenilad miCneul faqtebs. amisaTvis, 
ganvixiloT prezumfciis mniSvneloba faqtobrivi 
garemoebebis Semowmebisas. 

3.2. prezumfciis mniSvneloba faqtobrivi 
garemoebebis Semowmebisas 

mas Semdeg, rac sasamarTlo gansazRvravs normis 
Sinaarss da aseve faqtobrivi garemoebebis normati-
ul aRweras, is gadadis meore etapze, kerZod ar-
kvevs, ramdenad Seesabameba Sesamowmebeli faqtebi 
samarTlis normis danawess, e.i. es faqtebi ramdenad 
warmoadgens subsumirebul faqtebs.  

ra Tqma unda, rodesac garkveulia da dadgenilia 
saqmis gadawyvetisaTvis aucilebeli winapirobebi 
(samarTlis norma da faqtobrivi garemoebebi), mosa-
marTle axdens subsimirebas. subsumciis principis 
gamoyeneba erT SemTxvevaSi SeiZleba sakmaod trivia-
lur formebs atarebdes, xolo meore SemTxvevaSi 
moiTxovdes rTuli azrovnebis process, gansakuTre-
biT im SemTxvevebSi, rodesac mosamarTle adgens Se-
fasebiT cnebebs. sxva sityvebiT rom vTqvaT, mosamar-
Tles uxdeba faqtobriv urTierTobasa da samarT-
lis normas Soris kavSiris dadgenis rTuli proce-
sis gavla. 

mosamarTle qmnis samarTalpretenziis hipoTezas, 
romelic yoveli konkretuli SemTxvevisaTvis SesaZ-
lebels xdis, gadawyvitos, Tu rogori winapirobe-
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bis arsebobisas SeiZleba samarTalpretenzia miviCni-
oT dasabuTebulad.183 imis gadawyveta, Sesrulebu-
lia Tu ara es winapirobebi, damokidebulia pasuxze, 
Tu ramdenad realizdeba samarTalpretenziiT gamo-
yenebuli samarTlebrivi normis Semadgenloba.184 am-
denad, xorcieldeba yvela konkretuli normis Se-
madgenlobis arseboba Sesamowmebel faqtobriv gare-
moebebSi, romelTa Soris kavSiris dadgena warmoad-
gens samosamarTlo samarTalSemoqmedebis mniSvne-
lovan etaps. mosamarTlis msjeloba ar unda iyos 
gafantuli, igi unda emorCilebodes garkveul kanon-
zomierebas. am SemTxvevaSi msjelobas warmoadgens sa-
marTlisa da faqtis racionalurad gamoyenebis aqts, 
romlis sizustec garantirebulia silogistikis 
formiT185. magram unda gvaxsovdes, rom ”samarTlis” 
da ”faqtis” misadagebis process gaaCnia garkveuli 
Taviseburebebi.  

magaliTad, safrangeTis sakasacio sasamarTlos 
uflebamosilebas gansazRvraven Semdegnairad: saka-
sacio sasamarTlo yovelTvis amowmebs kanonis in-
terpretacias; arasdros amowmebs faqtobriv garemo-
ebebs; zogjer amowmebs faqtebis kvalifikacias.186 
aRniSnuli mimarTulebebis safrangeTis sasamarTlo 
praqtikiT xasiaTdeba garkveuli TaviseburebebiT, 
radgan faqtobriv garemoebebs isini amowmeben samar-
Tlebrivi kuTxiT da maTi samarTlebrivi politika 
im azris momxrea, rom faqtebis kvalifikacia ara 
faqtis, aramed samarTlis sakiTxia. Secdoma faqtis 

                                                
183 Ян Шапп, Система германского гражданского права, М. 2006г. с. 37. 

Sead. Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois 

et arrêts en matière civile, 2010, p, 36-37. 
184 ix. iqve, gv 37. 
185 Hervé Croze. Le procès civil, Éditions Dalloz – 2004, p. 100. 
186 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 52-53. 
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kvalifikaciaSi warmoadgens samarTlis normis aras-
worad gamoyenebas, rac sakasacio sasamarTlos Se-
mowmebis sagans warmoadgens. faqtis kvalifikaciis 
Semdeg unda gairkves misi samarTlebrivi efeqti 
(kvalifikaciis samarTlebrivi Sedegi). xSir SemTxve-
vaSi kanonmdebloba TviTon adgens am Sedegs. magram 
sxva SemTxvevaSi kanonmdebloba mosamarTles aZlevs 
uflebas, kanonis darRvevis gareSe, TviTon airCios 
samarTlebrivi Sedegi (diskreciuli uflebamosile-
ba), romliTac ganisazRvreba samosamarTlo samarT-
lis farglebi, rac mTlianad sakasacio sasamarT-
los uflebamosilebis, anu kontrolis qveS xdeba.187 
magaliTad, safrangeTis samoqalaqo kodeqsis 1244-e 
muxlisa da 1244-1 muxlis pirveli nawilis Tanaxmad, 
movales ar SeuZlia, aiZulos kreditori miiRos ga-
dasaxdeli valis naxevari im SemTxvevaSic, Tu Sesa-
Zlebelia valis gayofa, magram, miuxedavad amisa, mo-
samarTles SeuZlia vadiT or wlamde gadauvados an 
ganuwilvados gadasaxdeli Tanxa, ra drosac mxedve-
lobaSi iRebs movalis mdgomareobasa da kredito-
ris moTxovnilebas.188 aRniSnuli normebidan gamo-
mdinare, mosamarTles TviTon SeuZlia airCios sa-
marTlebrivi Sedegi, rasac, Sesabamisad, win uswrebs 
konkretul faqtebSi garkveva. 

amdenad, faqtis da samarTlis sakiTxis gamijvnas 
gaaCnia didi mniSvneloba, radgan nebismier procesSi 
mosamarTle adgens faqtebs, axorcielebs maT kvali-
fikacias samarTlis normis safuZvelze, amis Sede-
gad ki iRebs samarTlebriv daskvnebs. Sesabamisad, 
sakasacio sasamarTlo kontrols axorcielebs kon-

                                                
187 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.120. 
188 Code civil. art. 1244-1244-1. edition 2006 
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kretulidan abstraqtulamde.189 
kidev erTxel davZenT, rom subsumciis dros ukve 

unda iyos gansazRvruli normis Semadgenloba, rom-
lis gareSec SeuZlebelia ganisazRvros, Tu ramde-
nad dadgenil faqtebs mohyveba Sesamowmebeli Sedegi.  

am paragrafSi Cven ar vexebiT faqtobrivi garemo-
ebebis dadgenis procesis marTebulobis Semowmebas. 
kidev erTxel davZenT, rom am SemTxvevaSi Cveni inte-
resis sferos ganekuTvneba saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebis iuridiuli 
Sefaseba. 

Cven zogadad SevexeT (ix. $ 1.3.) im procesualur-
samarTlebriv normebs, romlebic gansazRvraven saka-
sacio sasamarTlos mier ganxorcielebuli gasaCiv-
rebuli gadawyvetilebis Semowmebis farglebs. aRni-
Snuli paragrafis formatis dacviT, Cven vecdebiT 
yuradReba gavamaxviloT am samarTlis normebis re-
gulaciur Tvisebebze da vecdebiT ufro detalurad 
SevexoT dadgenil faqtobriv garemoebebTan mimarTe-
biT sakasacio sasamarTlos damokidebulebis Tavise-
burebebs. 

procesualuri prezumfciis farglebSi sakasacio 
sasamarTlos mier saapelacio sasamarTlos gada-
wyvetilebis kanonierebis Semowmeba xasiaTdeba gar-
kveuli TaviseburebiT. aRniSnuli prezumfciis Ta-
naxmad, saapelacio sasamarTlos mier damtkicebu-
lad cnobili faqtobrivi garemoebebi savaldebu-
loa sakasacio sasamarTlosaTvis, Tu ar aris war-
modgenili dasaSvebi da dasabuTebuli pretenzia 
(Sedaveba).190 Cveni azriT, gansaxilveli normiT gaT-

                                                
189 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.119 
190 saqarTvelos samoqalaqo saproceso kodeqsis 407-e mux-
lis me-2 nawilis Tanaxmad saapelacio sasamarTlos mi-
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valiswinebul prezumfcias gaaCnia Tavisi Sinaarsi 
da farglebi. misi Sinaarsi pirvel rigSi vlindeba 
ara uSualod im faqtobriv garemoebebSi, rasac dad-
genilad miiCnevs saapelacio sasamarTlo, aramed - 
im faqtebSi, romlebic daadgina saapelacio sasamar-
Tlom da romlebsac gaaCnia iuridiuli mniSvneloba 
saqmis gadawyvetisaTvis, xolo misi farglebi Se-
zRudulia dasaSvebi da dasabuTebuli pretenziiT. 
e.i. aRniSnuli prezumfcia ar moqmedebs, Tu warmod-
genilia dasaSvebi da dasabuTebuli pretenzia (Seda-
veba), sssk-is 407-e muxlis me-2 nawilis Tanaxmad, 
romlis wardgenis SemTxvevaSi izrdeba saapelacio 
sasamarTlos gadawyvetilebis kanonierebis Semowme-
bis farglebi.  

ganvixiloT aRniSnuli sakiTxebi dawvrilebiT, 
raTa avxsnaT, raSi gamoixateba sakasacio sasamarT-
los mier faqtobrivi garemoebebis Semowmeba erT Se-
mTxvevaSi - zemoaRniSnuli prezumfciis moqmedebis 
dros da meore SemTxvevaSi - dasaSvebi da dasabuTe-
buli pretenziis (Sedavebis) arsebobisas (sssk-is 
407-e muxlis me-2 nawili). 

Cxadia, is, rom dasaSvebi da dasabuTebuli pre-
tenziis arseboba gamoricxavs prezumfciis moqmede-
bas faqtobrivi garemoebebis dadgenilad cnobasTan 
mimarTebiT. aqedan gamomdinare, Cndeba kiTxvebi: ras 
niSnavs “saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebi” im SemTxvevaSi, roca ar 
aris warmodgenili dasaSvebi da dasabuTebuli pre-
tenzia? ra samarTlebrivi aspeqtebi ganapirobeben 
apelaciis mier dadgenili faqtebis sakasacio sasa-
marTlosaTvis savaldebulod miRebas? ra aris da-

                                                                                                    
er damtkicebulad cnobili faqtobrivi garemoebebi sa-
valdebuloa sakasacio sasamarTlosaTvis, Tu wamoyene-
buli ar aris dasaSvebi da dasabuTebuli pretenzia (Se-
daveba). 
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saSvebi da dasabuTebuli pretenziis (Sedavebis) obi-
eqti? 

migvaCnia, rom aRniSnuli kiTxvebi uSualo kavSir-
Sia subsumfciis principTan (ix. $ 2.3.). sakasacio sa-
samarTlo faqtobrivad TviTon gansazRvravs am kav-
Sirs, raTa Seafasos saapelacio sasamarTlos mier 
dadgenili faqtobrivi garemoebebis Sedegad miRebu-
li daskvnebis siswore. 

SesaZlebelia vifiqroT, rom am SemTxvevaSi unda 
vigulisxmoT is faqtebi, romlebic iuridiulad 
amarTlebs materialur-samarTlebriv moTxovnasa Tu 
Sesagebels. magram Tu Cven faqtobrivi garemoebebis 
Semowmebis instituts aRniSnuli kuTxiT ganvixi-
lavT, bunebrivad dadgeba Semdegi kiTxvis dasmis 
aucileboba: ra igulisxmeba iuridiulad mniSvne-
lovan faqtobriv garemoebebSi? 

konkretul SemTxvevaSi saapelacio sasamarTlos 
mier dadgenili faqtobrivi garemoebebis iuridiul 
marTebulebaSi igulisxmeba garemoebebi, romlebsac 
mohyveba konkretuli (moTxovnaSi asaxuli) iuridiu-
li Sedegi. saapelacio sasamarTlos mier dadgenili 
faqtobrivi garemoebebidan unda gamomdinareobdes 
kanoniT gaTvaliswinebuli materialur-samarTleb-
rivi Sedegi, romelic aisaxa Sesamowmebel gadawyve-
tilebaSi (ganCinebaSi).  

nebismieri faqti, romelsac dadgenilad miiCnevs 
saapelacio sasamarTlo da romlis winaaRmdeg ar 
aris Setanili dasaSvebi da dasabuTebuli preten-
zia (Sedaveba), ar SeiZleba gaxdes savaldebulo sa-
kasacio sasamarTlosaTvis. prezumfciis principi, 
gansaxilveli normis Tanaxmad, vrceldeba mxolod 
iuridiulad mniSvnelovan faqtebze da ar vrcelde-
ba im faqtebze, romlebsac ar gaaCniaT iuridiuli 
mniSvneloba. ”faqti aris realuri sinamdvilis mo-
vlena. faqtobrivi Semadgenloba ki aris sinamdvi-
lis movlenis normatiuli aRwera, romelsac ukav-
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Sirdeba iuridiuli Sedegis dadgoma.”191 
aRniSnuli prezumfciis farglebSi sakasacio sa-

samarTlo amowmebs, Tu iuridiulad ramdenad swo-
rad Seafasa saapelacio sasamarTlom dadgenili 
faqtobrivi garemoebebi da am faqtebis safuZvelze 
saapelacio sasamarTlom ramdenad swori daskvnebi 
miiRo mxareTa uflebebisa da movaleobebis Sesaxeb. 
am faqtobriv garemoebebs sakasacio sasamarTlo 
afasebs ara Sinagani rwmenis, aramed - materialur-
samarTlebrivi normis safuZvelze.192  

amasTan erTad, interess iwvevs, Tu rogoria gansa-
xilveli prezumfciis struqtura. 

rogorc ukve aRiniSna (ix. $ 1.3.), faqtebTan mimar-
TebiT sakasacio sasamarTlos damokidebulebis kri-
teriumebis gansazRvris erT-erT mniSvnelovan ele-
ments warmoadgens prezumfcia faqtebis savalde-
bulo Zalis Sesaxeb. 

upirveles yovlisa. unda aRiniSnos, rom es pre-
zumfcia warmoadgens procesualur-samarTlebriv 
prezumfcias. misi arsebobis da gamoyenebis SesaZle-
blobebi SezRudulia procesualur-samarTlebrivi 
danawesebiT da, Sesabamisad, is Tavis moqmedebas 
iwyebs mxolod sakasacio saCivris Setanis da misi 
warmoebaSi miRebis SemTxvevaSi. magram, aqve unda 
davZinoT, rom sakasacio saCivris Setanas avtomatur 
reJimSi mohyveba ara am institutis ”amuSaveba”, ara-
med igi ganpirobebulia sakasacio saCivariT kasato-
ris uflebamosilebebis farglebis gamoyenebiT - 
erT SemTxvevaSi da gansaxilveli sakiTxis Sinaar-
siT - meore SemTxvevaSi.  

unda vifiqroT, rom procesualuri xasiaTis mi-
uxedavad aRniSnul prezumfcias gaaCnia aseve mate-

                                                
191 giorgi xubua, samarTlis Teoria, gamomcemloba “meri-
diani”, Tb. 2004w. gv 194. 

192 aseve ix. T. liluaSvili, miTiTebuli naSromi, gv. 212. 



 144 

rialur-samarTlebrivi mniSvneloba. es mniSvneloba, 
upirveles yovlisa gamoixateba mis funqciaSi. ker-
Zod, aRniSnuli prezumfciis Tanaxmad, sakasacio sa-
samarTlosaTvis savaldebulo Zala gaaCnia saapela-
cio sasamarTlos mier dadgenil faqtobriv garemo-
ebebs (ix 1.3.). 

amdenad, ismis kiTxvebi: ra Taviseburebebi gaaCnia 
am prezumfciis gamoyenebas da rogor unda iqnes igi 
gamoyenebuli. 

rogorc aRiniSna, am prezumfciis Tanaxmad, sru-
lebiT ar niSnavs imas, rom mosamarTle aRar amow-
mebs saapelacio sasamarTlos mier dadgenil faq-
tebs da igi upirobod iRebs faqtobriv situacias 
mxedvelobaSi.  

nebismieri samarTlebrivi prezumfcia Sedgeba ori 
saxis faqtisagan: faqti-safuZveli da prezumirebuli 
faqti.193 imisaTvis, raTa prezumirebuli faqti ga-
moyenebul iqnes procesualur saqmianobaSi, jer un-
da dadasturdes faqti-safuZvlis arseboba.194 magram 
SeiZleba gaCndes kiTxva, sakasacio sasamarTlo xom 
ar adgens faqtebs, amdenad SeuZlebelia faqti-safu-
Zvlebis dadgena sakasacio sasamarTloSi. is xom 
”mzamzareulad” iRebs saapelacio sasamarTlos mier 
dadgenil faqtebs. 

diax, sakasacio sasamarTlo ar adgens faqtebs, 
magram es imas ar niSnavs imas, rom igi ”brmad” mi-
hyveba dadgenil faqtebs. prezumfciis klasifikaciis 
zemoaRniSnuli modeli, rasac Cvenc viziarebT, gage-
bul unda iqnes sakasacio saqmiswarmoebisaTvis dama-
xasiaTebel konteqstSi. kerZod, sakasacio sasamarT-
lo am SemTxvevaSi ar adgens faqt-safuZvels, aramed 
amowmebs, Tu saapelacio sasamarTlos mier dadge-

                                                
193 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 84 
194 ix. iqve, gv. 84 
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nili faqtebi ramdenad warmoadgens prezumirebuli 
faqtis procesualuri gamoyenebis safuZvels, anu, 
sxva sityvebiT, sasamarTlo amowmebs, arsebobsYTu 
ara faqti-safuZveli. 

sakasacio sasamarTlo faqti-safuZvlebis Semowme-
biT axdens materialur-samarTlebrivi moTxovnebis 
diferencirebas da askvnis, Tu ramdenad sworad gan-
sazRvra saapelacio sasamarTlom faqtobriv garemo-
ebaTa wre, ramdenad amarTleben es garemoebebi iuri-
diul moTxovnebs. 

magaliTis saxiT SeiZleba mivmarToT sasamarTlo 
praqtikas. 

baTumis saqalaqo sasamarTlos sasarCelo gancxa-
debiT mimarTa “a”-m “b”-s n. l.-s winaaRmdeg da 
moiTxova mopasuxisaTvis 172007,25 laris dakisreba.  

man miuTiTa, rom dabadebidan cxovrobs da regis-
trirebulia sadavo binaSi, q.baTumSi, q. #-Si. amave 
binaSi cxovrobdnen da registrirebuli iyvnen misi 
mSoblebi 1937 wlidan. sacxovrebeli sadgomiT sar-
geblobis faqti dasturdeba binis misamarTze regis-
traciiT, komunaluri gadasaxadebis gadaxdiT, saar-
qivo cnobebiT, sapasporto monacemebiT da a.S.  

mosarCele sasarCelo moTxovnis safuZvlad uTi-
Tebs `sacxovrebeli sadgomiT sargeblobisas warmo-
Sobili urTierTobis Sesaxeb~ saqarTvelos kanonze 
da miiCnevs, rom igi warmoadgens am kanoniT gaTva-
liswinebul mosargebles da, amdenad, iTxovs zemo-
aRniSnuli Tanxis mopasuxisaTvis dakisrebas. 

sabolood, quTaisis saapelacio sasamarTlom na-
wilobriv daakmayofila mosarCelis moTxovna da 
Sewyvita q. baTumSi, q. #-Si, “a”-s mflobeloba “b”-s 
sakuTrebaSi ricxul sacxovrebel sadgomze, am uka-
nasknelis mier mosarCelisaTvis 101 410 laris gadax-
dis sanacvlod. 

sakasacio palata ganmartavs, rom mosarCelis 
moTxovna ar gamomdinareobs gansaxilveli kanonidan 
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da, amdenad, sarCelSi miTiTebuli garemoebebi iuri-
diulad ar amarTlebs moTxovnas, kerZod: `sacxovre-
beli sadgomiT sargeblobisas warmoSobili urTier-
Tobis Sesaxeb~ saqarTvelos kanonis me-2 muxlis me-3 
nawilis Tanaxmad, Tu mxareebs Soris arsebobs gari-
geba sacxovrebeli sadgomiT sargeblobis uflebis 
daTmobis Sesaxeb, mesakuTres ufleba aqvs, mosargeb-
les mosTxovos sacxovrebeli sadgomis mflobelo-
bis Sewyveta, mxolod mosargeblisaTvis (an Tavda-
pirveli mosargeblis uflebamonacvlisaTvis) dakave-
buli sacxovrebeli sadgomis sabazro Rirebulebis 
75%-is gadaxdis SemTxvevaSi. 

gansaxilveli normis Tanaxmad, dakavebuli sa-
cxovrebeli sadgomis sabazro Rirebulebis 75%-is 
gadaxdis sanacvlod mosargeblisaTvis sacxovrebe-
li sadgomis mflobelobis Sewyvetis moTxovna war-
moadgens mesakuTris uflebas da ara - valdebule-
bas, rac gulisxmobs imas, rom mesakuTres ufleba 
aqvs, gamoiyenos an ar gamoiyenos aRniSnuli ufleba. 

im SemTxvevaSi, Tu mesakuTres ar surs aRniSnuli 
uflebis gamoyeneba, mosargebles SeuZlia, amave ka-
nonis me-2 muxlis me-6 punqtis Tanaxmad, mesakuTres 
mosTxovos Sesabamisi anazRaurebis (dakavebuli sa-
cxovrebeli sadgomis sabazro Rirebulebis 25%) sa-
nacvlod dakavebul sacxovrebel sadgomze sakuTre-
bis uflebis gadacema da ara mesakuTris mier Tavisi 
uflebis gamoyenebis davaldebuleba, rac yovlad 
dauSvebelia. 

zemoaRniSnulis gaTvaliswinebiT, sakasacio pala-
ta miuTiTebs, rom mosarCelis sasarCelo moTxovna 
n. l.-s (sacxovrebeli sadgomis mesakuTres) daekis-
ros sacxovrebeli sadgomis 75% gadaxda f. b.-s (mo-
sargeblis) sasargeblod samarTlebriv safuZvels 
moklebulia da ar unda dakmayofildes.195 

                                                
195 susg #as-40-380-09 23 ivlisi 2009 w.  
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miTiTebuli SemTxvevidan irkveva, rom mosarCele 
“a” warmoadgenda mosargebles, anu pirs, visac `sa-
cxovrebeli sadgomiT sargeblobisas warmoSobili 
urTierTobis Sesaxeb~ saqarTvelos kanonis miznebi-
dan gamomdinare, gaaCnia am kanoniT gansazRvruli 
ufleba-valdebulebani.196 es kanoni mesakuTres ani-
Webs upirates uflebas - moiTxovos Tavis sakuT-
rebaSi arsebuli farTi kanoniT gaTvaliswinebuli 
kompensaciis sanacvlod. amdenad, kanoni mosargeb-
les aniWebs Tavisi uflebis realizaciis SesaZleb-
lobas, Tu mesakuTre uars ganacxadebs am kanoniT 
misTvis miniWebuli uflebis realizaciaze. aRniSnu-
li danawesi ukve miuTiTebs imaze, rom kompensaciis 
SeTavazebis upiratesi ufleba gaaCnia mesakuTres.197 
magram Tu mesakuTre uars acxadebs Tavisi uflebis 
gamoyenebaze an aWianurebs mis gamoyenebas, mosargeb-
les yovelTvis rCeba ufleba, moiTxovos sadavo 
farTis misTvis sakuTrebaSi gadacema kanoniT gaTva-
liswinebuli kompensaciis mesakuTrisaTvis gadaxdiT 
da ara mesakuTris davaldebuleba, gadauxados mas 
farTis kompensacia.  

amdenad, konkretul SemTxvevaSi garemoebebi, ro-
melzec uTiTebda mosarCele da rac dadgenilad mi-
iCnia saapelacio sasamarTlom iuridiulad ar amar-
Tlebs moTxovnas. 

aRniSnulis gaTvaliswinebiT, rodesac sakasacio 
sasamarTlo darwmundeba faqti-safuZvlis arseboba-
Si, is iyenebs prezumirebul faqts. iuridiul lite-
raturaSi aRniSnulia, rom faqti-safuZvlis arsebo-
ba upirobod iwvevs prezumirebuli faqtis amoqmede-

                                                
196 dawvr. ix. T. Todria. statia “sacxovrebeli sadgomiT 
sargeblobisas warmoSobili urTierTobis zogierTi sa-
kiTxi”, Jurnali “marTlmsajuleba”, #2, 2009w. 

197 ix. iqve 
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bas.198 vfiqrobT, rom aRniSnuli mosazreba ufro 
exeba im polisistemur materialur-samarTlebriv 
prezumfciebs, romlebic moqmedeben rogorc proce-
sualuri saqmiswarmoebisas, aseve procesamde, maga-
liTad, rodesac xdeba valdebulebis nebayoflobiT 
Sesruleba.199 

magram Cven SemTxvevaSi imisaTvis, rom gamoyene-
bul iqnes e.w. prezumirebuli faqti, aucilebelia 
arsebobdes aseve procesualuri xasiaTis winapiro-
bebi200. aRniSnuli procesualuri xasiaTis winapiro-
bebis Semowmebisas sakasacio sasamarTlo unda darw-
mundes imaSi, sadavod xdis Tu ara kasatori am faq-
tebis dadgenis process. im SemTxvevaSi, Tu kasators 
gaaCnia faqtebis dadgenis marTebulobasTan mimarTe-
biT dasabuTebuli pretenzia, cxadia, prezumirebuli 
faqti ver iqneba gamoyenebuli.201 amis Taobaze Cven 
yuradRebas gavamaxvilebT momdevno paragrafSi. 

amdenad, ikveTeba Semowmebis Semdegi kriteriumi, 

                                                
198 А. Нашиц. Правотворчество. Теория и законодателбная техника. М., 

1974., с., 217 Sead. http://www.pravo.vuzlib.net/book_z1177_page_59. 

html 
199 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 82 
200 gasaTvaliswinebelia, rom samoqalaqo saproceso urTi-
erToba ar SeiZleba arsebobdes faqtobrivi urTierTo-
bis saxiT, igi warmoiSoba mxolod saproceso normis sa-
fuZvelze da SeiZleba arsebobdes mxolod iuridiuli 
urTierTobis saxiT. (ix. А, А. Малышев, Советский граждан-
ский процессуальный закон, М., 1973. с.8\ А. П. Дудин. Объект пра-

воотношения. Саратов, 1980. с. 68\ М. А. Гурвич. Гражданские про-
цессуальные правоотношения и процессуальные действия\\ Вопросы 

гражданского процессуального. гражданского и трудового права. М., 

1965. т. 3. с. 65-70) 
201 ix. saqarTvelos samoqalaqo saproceso kodeqsis 407-e 
muxlis me-2 nawili. Sead. Гражданское процессуальное уложе-
ние Германии. Wolters Kluwer, 2008г.,2006. статья 559, п.2. 
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kerZod: faqti-safuZvlis arsebobis Semowmeba, rac 
warmoadgens prezumirebuli faqtis moqmedebaSi mo-
yvanis erT-erT aucilebel winapirobas; sakasacio 
pretenziis Semowmeba misi dasabuTebulobis Tvalsa-
zrisiT, e.i. pretenziis, romelic mimarTuli iqnebo-
da saapelacio sasamarTlos mier faqtebis dadgenis 
procesisa da mtkicebis sagnis gansazRvris marTebu-
lebis winaaRmdeg. 

zemoaRniSnuli Semowmebis mimarTulebebi, romle-
bic gansazRvravs sakasacio sasamarTlos faqtebTan 
Semxeblobis xarisxs, komulaciurad, erTdrouli 
gamoyenebiT pasuxs scems Semdeg kiTxvas: mohyveba Tu 
ara dadgenil faqtobriv garemoebebs Sesamowmebeli 
Sedegi. 

Semowmebis miTiTebuli mimarTulebebi gvaZlevs Se-
saZleblobas, ganvsazRvroT erT SemTxvevaSi - Tu 
ramdenad misaRebia kasatoris pozicia sakasacio sa-
samarTlos iurisdiqciis kuTxiT (ix. 4.3.1.) da meore – 
misi kompetenciis farglebSi ra kuTxiT exeba faqtebs.  

am mxriv, unda aRiniSnos franguli sakasacio sa-
samarTlos gadawyvetileba faqtebis damaxinjebaze 
Setanil sakasacio saCivarTan dakavSirebiT. kerZod, 
Civ. I, 1981 wlis 3 Tebervali (biuleteni I, #38). saka-
sacio sasamarTlos gadawyvetilebaSi aRniSnulia: 
gamomdinare iqidan, rom pretenzia wayenebulia gasa-
Civrebul sasamarTlo dadgenilebaze, romliTac ar 
dakmayofilda baton dalaras moTxovna sxvadasxva 
Tanxis anazRaurebaze, ris Taobazec es ukanaskneli 
irwmuneba, rom q-n lamurs asesxa, kerZod, savaWro-
samrewvelo sawarmos Sesyidvis mizniT, romelic Se-
mdgom lamurma gayida; maSin rodesac, argumentis mi-
xedviT, mTeli im periodis ganmavlobaSi, rodesac 
Seisyides, Semdeg gayides savaWro-samrewvelo sawar-
mo, baton dalars araviTari dokumenti, an mimaniSne-
beli faqti ar warmoudgenia, romliTac SesaZlebeli 
iqneboda imis dadgena, rom igi moqmedebda mevalis 
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valdebulebisgan ganTavisuflebis ganzraxviT; maSa-
sadame, saapelacio sasamarTlom daamaxinja faqte-
bi.202 am SemTxvevaSi kasatori uTiTebs saapelacio sa-
samarTlos mier faqtobrivi garemoebebis damaxinje-
baze ise, rom ar aRniSnavs, Tu riT aris yovelive es 
ganpirobebuli, anu ar irkveva, rom kasatori yura-
dRebas amaxvilebs, faqtebis dadgenis procesis mar-
Tebulebaze. amdenad, miTiTebuli argumentebi sakasa-
cio sasamarTlom ar gaiziara, ris Sedegadac uari 
eTqva kasators sakasacio saCivris dakmayofilebaze.203 

amdenad, prezumfciis faqti-safuZvlis arseboba, 
upirveles yovlisa gulisxmobs im faqtobriv gare-
moebas, romelsac mohyveba konkretuli iuridiuli 
Sedegi. aRniSnuli iuridiuli Sedegis orientirs 
warmoadgens ara sasamarTlos mier dadgenili Sede-
gi, aramed - mxareTa moTxovna da Sesagebeli (ix. $ 1.3.). 
amis garkveva ukavSirdeba materialur-samarTlebriv 
faqtebs. magram amasTan erTad sagulisxmoa procesu-
alur-samarTlebrivi faqtebi, romlebic faqtobrivi 
garemoebebis dadgenasTan mimarTebiT warmoadgens 
procesualur-samarTlebriv darRvevebs, da razec 
uTiTebs kasatori. zustad am ukanasknel faqtebze mi-
TiTeba aris dasaSvebi da dasabuTebuli pretenzia. 
Sesabamisad, saapelacio sasamarTlos mier dadgeni-
li faqtebis savaldebulo Zalas gansazRvravs erT 
SemTxvevaSi - am faqtebis iuridiuli mniSvneloba da 
meore SemTxvevaSi - dasaSvebi da dasabuTebuli pre-
tenziis ararseboba. 

aqedan gamomdinare, imisaTvis, rom gairkves, Tu 
ramdenad dadgenil faqtebs gaaCnia sakasacio sasa-
marTlosaTvis savaldebulo Zala, man unda Seamow-
mos materialur-samarTlebrivi da procesualur-sa-
marTlebrivi faqtebis kompleqsi. materialur-samar-

                                                
202 Civ. 1re, 3 février 1981 (Bull. I. n38)  
203 ix. iqve 
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Tlebriv faqtebs ganekuTvneba mtkicebis saganSi Se-
mavali faqtebi da faqtebi, romlebic ar saWiroeben 
mtkicebas. procesualur-samarTlebriv faqtebSi igu-
lisxmeba kasatoris pretenzia, romelic Seicavs in-
formacias faqtis dadgenasTan mimarTebiT procesua-
lur darRvevebze, ramac gamoiwvia araswori gada-
wyvetilebis gamotana, rac, Sesabamisad, exeba mtkice-
biTi saqmianobis marTebulobis Semowmebas. 

3.3. mtkicebis sagani da misi gansazRvris 
mniSvneloba sakasacio sasamarTloSi 

imisaTvis, rom gamovkveToT mtkicebis sagnis for-
mirebis sisworis Semowmebis kriteriumebi, upirve-
les yovlisa, unda vupasuxoT, Tu ras warmoadgens 
mtkicebis sagani. amisaTvis pirvel rigSi saWiroa 
davaxasiaToT igi iuridiul literaturaSi arsebu-
li mosazrebebis mixedviT. 

rogorc samarTlis mecnierebaSi aris aRniSnuli, 
mtkicebis sagnad gvevlineba sadavo faqtebi, ufro 
zustad maTi arseboba-ararseboba204, xolo udavo, 
aseve preudiciuli, sayovelTaod aRiarebuli faqte-
bi mtkicebis saganSi ar Sedis (ix. $ 3.4.). daskvnebi, 
romlebic gamomdinareobs faqtebidan ganekuTvneba 
samarTlis da ara - faqtis sakiTxs, amdenad, am dask-
vnebis Setanac ar SeiZleba mtkicebis saganSi.205 amas-
Tan erTad mtkicebis mizania modave mxareebma da-
adasturon TavianT pretenziebSi miTiTebuli gare-
moebebi206, rac sabolood qmnis mtkicebis sagans207.  

                                                
204 М. Треушников. Хрестоматия по гражданскому процессу. М. 1996г., 

стр., 95 
205 /К. Малышев. Курс гражданского судопроизводства. т.1, изд-е 2-е. 

С-Пб; 1876 citirebulia, М. Треушников. Хрестоматия по граж-

данскому процессу. М. 1996г., стр., 96 
206 Е. Васьковский. Учебник гражданского процесса. Изд-е 2-е. М. 1917 

citirebulia М. Треушников. Хрестоматия по гражданскому про-

цессу. М. 1996г., стр., 97 
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safrangeTis samoqalaqo procesualuri samarTali 
mtkicebiTi saqmianobas gansazRvravs rogorc proce-
sualur saqmianobas, romlis mizania WeSmariti cod-
nis miReba sasamarTlo Semecnebis obieqtis Taoba-
ze.208 

Sesabamisad, sasamarTlo WeSmariteba (ix. $ 4.1.) da-
mokidebulia im faqtebis dadgenaze, romlebic Sead-
gens mtkicebis sagans da romlebTanac konkretuli 
samarTlis norma ukavSirebs konkretul iuridiul 
Sedegs.209 

safrangeTis samoqalaqo saproceso kodeqsis me-9 
muxlis Tanaxmad yvela mxaris valdebulebaa kanonis 
(conformément à la loi) Sesabamisad daadasturos Tavi-
anTi moTxovnebis dasakmayofileblad aucilebeli 
faqtebi (les fait nécessaire au succès de sa prétention).210 

Cven zemoT visaubreT safrangeTis mosamarTlis 
mier ucxo qveynis kanonis gamoyenebis SemTxvevebze. 
amasTan erTad metad sainteresoa safrangeTis mosa-
marTlis mier ucxo qveynis samarTlis gamoyenebis 
dros mtkicebiTi saqmianobis instituti. 

kerZod, Tu safrangeTis mosamarTle iyenebs qvey-
nis sasamarTlo kanoniT gansazRvrul mtkicebuleba-
Ta saSualebebs ise, rom amiT mxareebs ar adgeba zi-
ani, is amavdroulad iyenebs im adgilis mtkicebiT 
wesebs sadac unda aRsruldes moqmedeba.211  

Tu faqtobrivi garemoebebis gasaCivreba sakasacio 
sasamarTloSi pirdapir arasdros ar xdeba, sanacv-
lod amisa, zogjer mowmdeba saqmis arsebiTi mxaris 

                                                                                                    
207 А. Х. Гольмстен. Учебник русского гоажданского судопроизводства. 

С-Пб; 1913г citirebulia М. Треушников. Хрестоматия по граж-

данскому процессу. М. 1996г., стр., 100 
208 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., 

стр., 128 
209 ix. iqve, gv 128 
210 Code de procédure civile, art. 9 
211 Cass, 1er civ., 5 janv. 1999 : Bull. n°4 



 153 

ganmxilveli sasamarTloebis mier zedmiwevniT gan-
sazRvruli faqtebi, rac SeiZleba gamoyenebuli iyos 
sakasacio sasamarTloSi maSin, rodesac sakasacio 
sasamarTlo amowmebs kvalifikacias. es aris ZiriTa-
di sakiTxi, romlis pirvel rigSi ganxilva marTebu-
li iqneba.212 aq garkveuli roli eniWeba mtkicebis 
sagnis sworad gansazRvras. 

Sesabamisad mtkicebis saganSi Sedis rogorc saq-
misaTvis gankuTvnili da sadavo faqtebi, aseve dade-
biTi da uaryofiTi faqtebi. safrangeTis samoqalaqo 
saproceso samarTlis Tanaxmad, mtkicebis saganSi 
ar Sedis preudiciuli da sayovelTaod aRiarebuli 
faqtebi, aseve udavo faqtebi213. 

am mxriv gasaTvaliswinebelia safrangeTis samoqa-
laqo saproceso kodeqsis me-6 muxlis danawesi214, 
romlis Tanaxmad, mxareebi valdebuli arian faqte-
biT daasabuTon TavianTi moTxovnebi.215 

unda aRiniSnos, rom germaniis samoqalaqo sapro-
ceso samarTlis mixedviT mtkicebis saganSi (der Ge-
genstand des Beweises) SeiZleba Sediodes faqtebi; debu-
lebebi, romlebic miRebulia cxovrebiseuli gamo-
cdilebiT (die Erfahrungssätze); da ucxo qveynis samarT-
lis normebi (die Rechtsätze ausiandishen Recht).216 am SemTx-
vevaSi germanuli samoqalaqo procesualuri danawe-
sebis mixedviT, rodesac xdeba ucxo qveynis norme-
bis gamoyeneba, mxarem, romelic iyenebs am normebs, 
unda daadasturos maTi gamoyenebis mizanSewoniloba. 

mtkicebas moiTxovs mxolod is faqtebi, romleb-

                                                
212 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 90 
213 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., стр., 128 
214 Code de procédure civile, art. 6 
215 la charge d’alléguer les faits propres – TavianTi faqtebis miTiTe-
bis tvirTi 

216 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., 

стр., 62 
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zec uTiTebs erTi mxare da amis sawinaaRmdegod 
edaveba meore, magram ara - samarTlebrivi sakiTxebi. 
amasTan erTad mxedvelobaSi unda miviRoT is, rom 
mtkicebas saWiroebs is faqtebi, romlebsac gada-
mwyveti mniSvneloba eniWeba saqmis gadawyvetisaTvis. 
amdenad, germaniis mtkicebulebiTi samarTlis mixed-
viT, faqtebs warmoadgenen isini, rac ganekuTvneba 
gamosayenebeli samarTlebrivi normis faqtobriv Se-
madgenlobas da Seadgens sasamarTlo silogizmis 
safuZvels.217 

 amasTan erTad germaniis mtkicebulebiTi samar-
Tali ganasxvavebs Sinagan da garegan faqtebs. Sina-
gan faqtebs warmoadgens gacnobierebuli ganzraxva, 
garkveuli garemoebebis codna. Sinagani faqtebi ga-
regani faqtebisagan ZiriTadad imiT gansxvavdeba, 
rom Sinagani faqtebi xelmiuwvdomelia da SeiZleba 
dadgindes garegani faqtebis meSveobiT.218 

mtkicebis saganSi Semavali faqtebis klasifikaci-
isaTvis miRebulia maTi dayofa dadebiT da uaryo-
fiT faqtebad, imisda mixedviT, xdomilebas Tu moq-
medebas hqonda sinamdvileSi adgili.219 aqve aRsaniS-
navia, rom germanul samarTalwarmoebaSi mtkicebas 
ar eqvemdebareba erT-erTi mxaris mier aRiarebuli 
faqtebi, udavo faqtebi, romlebic gaTanabrebuli 
arian erT-erTi mxaris mier aRiarebul faqtebTan, 
aseve sasamarTlosaTvis cnobili faqtebi (sayovel-
Taod cnobili faqtebi, preudiciuli faqtebi), da 
bolos kanonieri prezumfciebi.220 

magram miuxedavad zemoaRniSnulisa, unda iTqvas, 
rom iuridiul literaturaSi arsebobs sxvadasxva 
mosazreba imasTan dakavSirebiT, Tu konkretulad 

                                                
217 ix. iqve, gv. 62 
218 ix. iqve, gv., 63 
219 ix. iqve, gv., 63 
220 ix. iqve, gv., 62 
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romeli faqtebisagan Sedgeba mtkicebis sagani.  
upirveles yovlisa, unda aRiniSnos, rom samoqa-

laqo saproceso kodeqsi iTvaliswinebs rogorc ma-
terialur-samarTlebrivi, aseve procesualur-samar-
Tlebriv faqtebis dadgenas. 

pirvel rigSi es aris faqtebi, romelTa safu-
Zvelze sasamarTlo adgens garemoebebs materialur-
samarTlebrivi moTxovnisa Tu Sesageblis safuZvli-
anobis arseboba – ararsebobis Sesaxeb, xolo meore 
SemTxvevaSi - sxva garemoebebs, romlebsac mniSvne-
loba eniWeba saqmis sworad ganxilvisa da gadawyve-
tisaTvis.221  

amdenad, zemoaRniSnulis gaTvaliswinebiT, zogadi 
monaxazis mixedviT mtkicebas saWiroebs sasamarTlo 
samarTalwarmoebiT mtkicebas daqvemdebarebuli yve-
la is faqti, romelzec daoben mxareebi da romlis 
dadgenazec damokidebulia saqmis bedi. 

magram miuxedavad amisa, unda aRiniSnos, rom iu-
ridiul mecnierebaSi materialur-samarTlebrivi da 
procesualur-samarTlebrivi faqtobrivi garemoebe-
bis irgvliv mimdinareobs dava, kerZod, Sedis Tu 
ara mtkicebis saganSi aseve procesualu-samarTle-
brivi faqtebi.  

aqedan gamomdinare, mtkicebis sagans ganixilaven 
viwro da farTo gagebiT.222 viwro gagebis momxreebi 
(m. treuSnikovi) uTiTeben imaze, rom mtkicebis sa-
gans ganekuTvneba mxolod is faqtobrivi garemoebe-
bis erTianoba, romlis meSveobiT dgindeba mxareTa 
moTxovnebisa da Sesageblebis safuZvlebi. mtkicebis 
sagnis farTo gagebis momxreebi (f. fatkulini, a. 
kovalenko, i. reSetnikova) ki aRniSnaven, rom mtkice-
bis saganSi Sedian yvela is faqtobrivi garemoebebi, 

                                                
221 И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 40-41 
222 aseve ix. http://www.pravo.vuzlib.net/book_z1177_page_58.html 
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romlebsac mniSvneloba eniWeba swori gadawyvetile-
bis misaRebad.223 

iuridiul literaturaSi gavrcelebuli mosazre-
bis Tanaxmad, mtkicebis sagani moicavs faqtobriv ga-
remoebaTa erTianobas, rac ganisazRvreba upirveles 
yovlisa, sarCelisa da Sesageblis safuZvlad miTi-
Tebuli iuridiuli faqtebiT da, aqedan gamomdinare, 
mtkicebis sagani ”orientirebulia” materialur-sa-
marTlebriv normaze.224 Sesabamisad, mtkicebis sagani 
ganisazRvreba sasarCelo gancxadebisa da Sesageb-
lis SinaarsiT. 

S. qurdaZe aRniSnavs, rom mtkicebis sagani samoqa-
laqo procesSi aris mxolod sarCelis safuZvlisa 
da Sesageblis iuridiuli faqtebi, romlebzec mi-
uTiTebs materialur-samarTlebrivi norma, e.i mtki-
cebis sagania materialur-samarTlebrivi faqtebi.225 
analogiurad zemoaRniSnulisa, m. treuSnikovi gan-
martavs, rom mtkicebis sagani aris mniSvnelovani 
procesualuri instituti, romelSic Sedian is faq-
tebi, romlebsac gaaCniaT materialur-samarTlebri-
vi mniSvneloba da romlis garkvevis gareSec SeuZ-
lebelia saqmis arsebiTad ganxilva.226 amasTan mimar-
TebiT m. treuSnikovi gamoyofs materialur-samarT-
lebriv da procesualur-samarTlebriv faqtebs oTx 
jgufad: kerZod, materialur-samarTlebrivi xasiaTis 
iuridiuli faqtebi, romelTa gaTvaliswineba auci-
lebelia materialur-samarTlebrivi normis gamoye-
nebisa da saqmis arsebiTad gadawyvetisaTvis; mtkice-

                                                
223 И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., 

стр., 42/Ф. Н. Фоткулин. Общие проблемы процессуального доказыва-

ния.–стр.,54.Sead.http://www.pravo.vuzlib.net/book_z1177_page_58.html 
224 http://www.pravo.vuzlib.net/book_z1177_page_58.html 
225 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli in-
stanciis sasamarTloSi. Tb., 2006., gv., 374 

226 М. К. Треушников. Докозательства и доказывание в советском граж-
данском процессе. М. стр. 35 
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bulebiTi faqtebi, romliTac xdeba gadawyvetilebis 
misaRebad aucilebeli faqtebis damtkiceba227; faqte-
bi, romlebsac gaaCnia mxolod procesualuri mniSv-
neloba (magaliTad, sarCelis wardgena, saqmis war-
moebis SeCereba da a.S.); faqtebi, romelTa dadgena 
aucilebelia sasamarTlosaTvis aRmzrdelobiTi da 
gamafrTxilebeli amocanebis gansaxorcieleblad (am 
ukanaskneli faqtebis dadgena ukavSirdeba kerZo 
ganCinebis instituts, romelsac saqarTvelos samo-
qalaqo saproceso kodeqsi ar icnobs).228  

aqedan gamomdinare, mtkicebis saganSi mas Seyavs 
pirveli jgufis faqtebi, xolo danarCen faqtebs igi 
ganixilavs, rogorc mtkicebis sagnis farglebis 
ganmsazRvrel faqtebs, romlebic aseve unda iqnes 
dadasturebuli, magram gavlenas ar axdens saqmis 
arsebiTad gadawyvetaze.229 T. liluaSvili mtkicebis 
sagnis gansazRvris kriteriumebad miiCnevs sarCelis 
sagans (mosarCelis moTxovnis Sinaarsi), mopasuxis 
Sesagebels da materialur-samarTlebriv normas.230 

i. reSetnikovas miaCnia, rom yvela is faqti, rom-
lebic Seadgens mtkicebis sagans, SeiZleba Sejamdes 
rogorc ZiriTadi materialur-samarTlebrivi da 
procesualur-samarTlebrivi faqtebi da damxmare 
(anu mtkicebulebiTi) faqtebi.231 

amrigad, mtkicebis sagnis viwro da farTo gagebis 

                                                
227 aseve ix. И. В. Решетникова. Доказывание в грпажданском процес-

се. М., 2010г., стр., 52 
228 М. К. Треушников Судебные доказательства. М. 1999. стр. 18-19. 
Sead. T. liluaSvili/ samoqalaqo saproceso samarTali. 
Tb. 2005. gv. 211 

229 И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 41 
230 T. liluaSvili/ samoqalaqo saproceso samarTali. Tb. 
2005. gv. 215 

231 И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 56 
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momxreebi TavianTi poziciebis dasasabuTeblad xel-
mZRvaneloben ZiriTadad iseTi midgomebiT, romelTa 
Tanaxmad viwro gagebis warmomadgenlebi miiCneven, 
rom mxolod materialur-samarTlebrivi faqtebi Se-
dian mtkicebis saganSi, xolo meore mosazrebis mqo-
ne mecnierebi miiCneven, rom materialur-samarTleb-
rivi faqtebis garda mtkicebis saganSi Sedis aseve 
procesualur-samarTlebrivi faqtebi. Cven migvaCnia, 
rom mtkicebis sagnis gansazRvris miTiTebul midgo-
mebs gaaCnia Tavisi uaryofiTi mxareebi. unda aRiniS-
nos, rom miTiTebuli Sexedulebebi Semoifargleba 
mxolod materialur-samarTlebrivi Tu procesua-
lur-samarTlebrivi faqtebis mniSvnelobis dadastu-
rebiT, rac, rogorc Cven migvaCnia ver mogvcems da-
sabuTebul pasuxs mtkicebis sagnis gansazRvrisaTvis. 

rogorc Cven migvaCnia, zemoaRniSnuli mosazrebe-
bis simravle gvaZlevs SesaZleblobas davaskvnaT, 
rom ZiriTadad yuradReba gamaxvilebulia saqmis 
ganxilvisaTvis aucilebel faqtebze, romelTa auci-
leblobas erT SemTxvevaSi gansazRvravs saqmis war-
moeba, xolo meore SemTxvevaSi - gadasawyveti Sede-
gi. ra Tqma unda, am faqtebis mniSvnelobas Cven eWvis 
qveS ar vayenebT. magram am SemTxvevaSi vfiqrobT, 
rom mniSvneloba gaaCnia arsebiTi faqtebis Sesaxeb 
kriteriumebis gansazRvris aTvliTi wertilis swo-
rad arCevas. aqedan gamomdinare, ismis kiTxva: rasTan 
mimarTebiT ganvsazRvravT faqtebis mniSvnelobas - 
saqmis warmoebasTan mimarTebiT zogadad, Tu uSua-
lod SedegTan mimarTebiT.  

mtkicebis sagans warmoadgens im sadavo faqtebis 
wre, romliTac miiRweva mxareTa mier dasaxuli, maT-
Tvis sasurveli materialur-samarTlebrivi Sedegi.  

amdenad, Cven migvaCnia, rom mtkicebis saganSi Sema-
vali faqtebis gansazRvris mTavar orientirs warmo-
adgens konkretuli materialur-samarTlebrivi Sede-
gi, romlis garkveva-dasabuTebas emsaxureba mTeli 
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samarTalwarmoeba. amdenad, Cveni TvalTaxedviT, 
mtkicebis saganSi Sedis yvela is faqtobrivi gare-
moeba, romelic warmoadgens samarTlebrivi Sedegis 
uSualo gamomwvev mizezs. zustad am Sedegis iZule-
biTi wesis realizacias emsaxureba sasamarTlo saq-
miswarmoeba. 

magram, Cven vfiqrobT, rom yvelaze mniSvnelovani 
am sakiTxis ganxilvisas aris is, rom mtkicebis saga-
ni zemoaRniSnul mecnierul kvlevebSi ganxilulia 
sasamarTlo instanciurobis damaxasiaTebeli samar-
Tlebrivi niSnebis miRma, ZiriTadad im stadiaze, 
rodesac mtkicebis sagani iwyebs formirebas. Sesaba-
misad, mtkicebis saganSi Semaval faqtebTan dakavSi-
rebuli dava exeba im procesualur-samarTlebriv da 
materialur-samarTlebriv faqtebs, romlebsac adgi-
li aqvT pirveli instanciis sasamarTloSi saqmis 
arsebiTad ganxilvisas. 

am stadiaze, magaliTad, rodesac ixileba mesakuT-
ris sarCeli ukanono mflobelobidan nivTis gamo-
Txovis Sesaxeb saqarTvelos samoqalaqo kodeqsis 
172-e muxlis pirveli nawilis moTxovnis safuZvelze 
(vindikaciuri sarCeli), rTulia warmovidginoT mtki-
cebis saganSi procesualur-samarTlebrivi faqtebis 
Seyvana. 

magram sul sxvagvarad gvaqvs saqme, rodesac gada-
wyvetileba saCivrdeba zemdgomi instanciis sasamar-
TloSi. apelants SeuZlia moiTxovos gadawyvetile-
bis Semowmeba faqtobriv da samarTlebriv, an mxo-
lod samarTlebriv farglebSi, Sesabamisad, kasa-
tors SeuZlia moiTxovos gasaCivrebuli gadawyveti-
lebis mxolod samarTlebrivi mxaris Semowmeba (ix. 
$ 1.2.). amdenad, maT kanoni aZlevs SesaZleblobas yu-
radReba gaamaxvilon daSvebul procesualur-samar-
Tlebriv darRvevebze. Sesabamisad, saapelacio saCi-
varSi (sakasacio saCivarSi) maT unda miuTiTon da 
daadasturon mtkicebulebebiT is procesualur-sa-



 160 

marTlebrivi faqtebi, romlebic dgindeba gasaCivre-
buli gadawyvetilebis gamomtani sasamarTlos mier 
daSvebuli procesualuri darRvevebi. erT SemTxve-
vaSi es procesualuri darRvevebi warmoadgens gasa-
Civrebuli gadawyvetilebis gauqmebis absolutur 
safuZvels232, xolo meore SemTxvevaSi saproceso sa-
marTlis normebis darRveva mxolod maSin SeiZleba 
gaxdes gadawyvetilebis gauqmebis safuZveli, Tu am 
darRvevis Sedegad saqmeze araswori gadawyvetileba 
iqna gamotanili.233  

aRniSnulis gaTvaliswinebiT, zemdgomi instanciis 
sasamarTloebSi mtkicebis saganSi SeiZleba Sevides 
is procesualur-samarTlebrivi faqtebi, romlebic 
miuTiTeben sasamarTlos mier daSvebul procesu-
alur darRvevebze, romelTa arseboba uSualo gav-
lenas axdens iuridiul Sedegze. 

amdenad, ikveTeba mtkicebis sagnis mniSvneloba sa-
kasacio sasamarTloSi. 

zustad rom iTqvas: saqarTvelos samoqalaqo sa-
proceso kodeqsis 407-e muxlis me-2 nawili arapir-
dapir, magram migviTiTebs, rom sakasacio sasamarT-
loSi mxareebi SeiZleba daobdnen an mxolod mate-
rialur-samarTlebrivi faqtebidan gamomdinare mo-
Txovnebze an rogorc materialur-samarTlebriv, ase-
ve procesualur-samarTlebriv faqtebTan dakavSire-
biT. 

zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT, rom materialur-samarTlebrivi da proce-
sualur-samarTlebrivi niSniT gankuTvnadobis mixed-
viT, mtkicebis saganSi Sedis mxareTa mier miTiTebu-
li materialur-samarTlebrivi faqtebi, romlebsac 
mniSvneloba eniWeba saqmis arsebiTad gadawyvetisaT-

                                                
232 saqarTvelos samoqalaqo saproceso kodeqsis 394-e 
muxli 

233 ix. iqve, 393-e muxlis me-3 punqti. Sevad. germanuls 
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vis, xolo saapelacio da sakasacio instanciis sasa-
marTloebSi aseve SeiZleba mtkicebis saganSi Sedio-
des is procesualur-samarTlebrivi faqtebi, romle-
bic uSualo gavlenas axdens gadawyvetilebis miRe-
baze. 

samoqalaqo saproceso samarTlis TeoriaSi faq-
tebs, romlebic miTiTebulia procesualur-samarT-
lis normebSi, gansazRvraven rogorc lokaluri 
mtkicebis sagans234, rasac asxvaveben zogadad mtkice-
bis sagnisagan. gansxvavebas am mosazrebis mimdevrebi 
xedaven imaSi, rom mtkicebis saganSi Semavali faqte-
bi miTiTebulia materialur-samarTlebriv normebSi, 
iSviaTad - procesualur-samarTlebriv normebSi, xo-
lo lokaluri mtkicebis saganSi Semavali faqtebi - 
mxolod procesualur-samarTlebriv normebSi.  

zemoaRniSnul da Cvens mosazrebas saerTo aqvT 
is, rom sasamarTlo gadawyvetilebebis gasaCivrebi-
sas saapelacio an sakasacio wesiT, isic iTvaliswi-
nebs mtkicebis saganSi procesualur-samarTlebrivi 
faqtebis Seyvanas. magram am SemTxvevaSi mas uwode-
ben lokaluri mtkicebis sagans. 

gansxvaveba imaSia, rom e.w. lokaluri mtkicebis 
saganSi aseve Sedis is procesualuri xasiTis faqte-
bi, romlebsac adgili aqvs calkeuli procesualu-
ri moqmedebebis ganxorcielebisas, magaliTad, mtki-
cebulebebis gamoTxovis Sesaxeb Suamdgomlobis 
aRZvrisas da a.S.  

Cven vTvliT, rom mtkicebis sagnis paralelurad 
lokaluri mtkicebis sagnis gansazRvras ar gaaCnia 
praqtikuli mniSvneloba. rac unda vuwodoT mtkice-
bis sagans, cxadia erTi, rom mtkicebis sagans Sead-
gens mxareTa mier miTiTebuli da sasamarTlos mier 
formirebuli, mxareTa Soris arsebuli sadavo faq-

                                                
234 dawvr ix. И. В. Решетникова. Доказывание в гражданском процессе. 

М., 2010г., стр., 61-64. 
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tebi, romelTa dadasturebasac mohyveba saboloo ma-
terialur-samarTlebrivi Sedegi, an isini uSualo 
gavlenas axdenen am Sedegze. 

aRniSnuli daskvnidan gamomdinareobs metad mni-
Svnelovani sakiTxi, romelic exeba mtkicebis sagnis 
formirebas. es problematika uSualo kavSirSia mtki-
cebis tvirTis institutTan, razedac Cven yuradRe-
bas mogvianebiT gavamaxvilebT.  

ra Tqma unda, mtkicebis saganSi Semavali faqtebis 
miTiTeba mxolod mxareTa prerogativaa. zustad amis 
ganmsazRvrelia SejibrebiTobis principi235, romlis 
Tanaxmad mxareebi TviTon gansazRvraven, Tu ra faq-
tebi unda daedos safuZvlad moTxovnasa Tu Sesage-
bels, romeli mtkicebulebebiT unda dadasturdes 
an gaqarwyldes es faqtebi. 

magram es ar niSnavs imas, rom mosarCelis an mopa-
suxis mier dasaxelebuli yvela faqti avtomaturad 
Sedis mtkicebis saganSi. rogorc ukve aRvniSneT, 
mtkicebis saganSi Sedis gadawyvetilebisaTvis mni-
Svnelovani faqtebi, romlebsac mohyveba sarCelSi an 
SesagebelSi miTiTebuli iuridiuli Sedegi. amdenad, 
aucilebelia am faqtebis iuridiuli mniSvnelobis 
dadgena (ix. $ 3.2.), rac sasamarTlos valdebulebas 
warmoadgens. am faqtebis iuridiuli mniSvneloba 
dgindeba Sesabamisi samarTlis normis safuZvelze, 
romlis miTiTebis tvirTi ar warmoadgens mxareTa 
valdebulebas. Tumca, samoqalaqo saproceso kodeq-
sis bolo cvlilebebis236 gaTvaliswinebiT, rogorc 
mosarCeles, aseve mopasuxes evaleba samarTlebrivi 
normis miTiTeba. magram isic unda iTqvas, rom sa-
marTlebrivi safuZvlis miuTiTeblobas ar mohyveba 
raime sanqcia mosarCelis sawinaaRmdegod. aRniSnuli 
danawesis SemoReba, unda vifiqroT, rom ufro mosa-

                                                
235 saqarTvelos samoqalaqo saproceso kodeqsis me-4 muxli. 
236 saqarTvelos kanoni 28.12.07 #5669. 
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marTlis saqmianobis gaadvilebis mizniT aris Semo-
Rebuli. sssk-is 185-e muxlis Tanaxmad, mosarCelis 
mier sarCelSi samarTlebrivi safuZvlis miuTiTeb-
lobas ar mohyveba xarvezis dadgena da, Sesabamisad, 
misi Seuvseblobis gamo sarCelis warmoebaSi mi-
Rebaze uaris Tqma (sssk-is 186-e muxli). amdenad, un-
da vifiqroT, rom aRniSnuli danawesi atarebs fa-
kultatiur xasiaTs.237  

sasamarTlo TviTon gansazRvravs urTierTobis 
momwesrigebel samarTlebriv safuZvels. 

saqmisaTvis mniSvnelovani faqtebis wris sworad 
gansazRvra gavlenas axdens mtkicebulebaTa Segro-
vebis, gamokvlevisa da Sefasebis procesis swori mi-
marTulebis micemaze.238 (ix. $ 4.3.3.) 

aRniSnuli problematikis sworad gadawyvetas di-
di praqtikuli mniSvneloba gaaCnia sakasacio ins-
tanciis sasamarTlos mier saapelacio sasamarTlos 
gadawyvetilebis (ganCinebis) kanonierebis Semowmebi-
sas. saapelacio sasamarTlos mier dadgenilad miC-
neuli faqtobrivi garemoebebis Semowmebisas sakasa-
cio sasamarTlom, upirveles yovlisa, unda gansazR-
vros, Tu ramdenad sworad iqna Seyvanili es faqtebi 
mtkicebis saganSi, aqedan gamomdinare, ra mtkicebu-
lebebi miiCnia Semxeblobisa da gankuTvnadobis kuT-
xiT da, Sesabamisad, gamomdinareobs Tu ara am faq-
tebidan Sesabamisi iuridiuli Sedegi. 

                                                
237 Sead. s. CaCava, sadisertacio naSromi samarTlis doq-
toris akademiuri xarisxis mosapoveblad, “moTxovna da 
moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
Tb., 49-50. 

238 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli 
instanciis sasamarTloSi. Tb., 2006., gv., 374. Sead. 
http://www.pravo.vuzlib.net/book_z1177_page_58.html/ aseve ix. И. В. 

Решетникова. Доказывание в грпажданском процессе. М., 2010г., 

стр., 60-61. 

http://www.pravo.vuzlib.net/book_z1177_page_58.html/


 164 

yovelive es sakasacio sasamarTlos mosamarTles 
exmareba Seamowmos kvalifikaciis sakiTxebi. sakasa-
cio sasamarTlos mier gasaCivrebuli gadawyvetile-
bis Semowmebisas mniSvnelovania imis garkveva, Tu ram-
denad sworad gansazRvra interpretatorma is krite-
riumebi, romlebic uzenaes sasamarTlos saSualebas 
aZlevs daadasturos, an SeuTavseblad miiCnios am-
gvari kvalifikacia.239 amis gasakeTeblad interpreta-
tors dasWirdeba gamoavlinos garemoebebi, romlebic 
kvalifikaciis gansazRvrisaTvis aris miCneuli, gan-
zogadebis met-naklebad did SesaZleblobasTan er-
Tad. am TvalsazrisiT, kvalifikaciis Semowmeba 
warmoadgens samarTlebrivi normis SemuSavebis gan-
msazRvrel elements; is marTlac xels uwyobs am 
normis winaswari varaudis gansazRvris srulyo-
fas.240 

aRniSnulis gaTvaliswinebiT, mtkicebis sagnis gan-
sazRvris kuTxiT ikveTeba ori sakiTxi: faqtebi an 
faqtobrivi Sexedulebebi241 unda miuTiTon mxareebma 
(mosarCelem da mopasuxem), xolo ramdenad SeiZleba 
es faqtebi warmoadgendes mtkicebis sagans, gansa-
zRvravs sasamarTlo. 

amasTan mimarTebiT iuridiul literaturaSi ar-
sebobs Sexeduleba, romlis Tanaxmad, mtkicebis sa-
ganSi SeiZleba agreTve moviazroT iuridiuli mniSv-
nelobis iseTi faqtebi, romlebic mxareebs ara aqvT 

                                                
239 Marie-Noëlle Jabard-Bachellier, La technique de cassation, pourvois et 

arrêts en matière civile, 2010, p, 97. 
240 J. Boré, article précité dans le volume jubilaire p. 217 e J. Héron et Th. 

Le Bars, Droit judiciaire privé, Montchrestien, 2002, n° 803, selon lequel 

le refus de contrôler les qualifications est une « anomalie ».// Marie-Noëlle 

Jabard-Bachellier, La technique de cassation, pourvois et arrêts en matière 

civile, 2010, p, 97. 
241 А. Х. Гольмстен. Учебник русского гражданского судопроизводст-

ва. С-Пб; 1913г.\citirebulia М. Треушников. Хрестоматия по 

гражданскому процессу. М. 1996г., стр., 102. 
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miTiTebuli.242 amdenad, mtkicebis sagani, miTiTebuli 
mosazrebis Tanaxmad, ganisazRvreba sasamarTlos 
mier gamosayenebeli samarTlis normis safuZvel-
ze.243 magaliTad, m. treuSnikovi aRniSnavs, rom Tav-
dapirvel etapze samarTlebrivi norma ganisazRvreba 
mxareTa miTiTebebiT. mxareTa ganmartebis safuZvel-
ze ganisazRvreba sasamarTloSi dasamtkicebeli faq-
tobrivi masalis moculoba. aqve avtori aRniSnavs, 
rom mxareebs ar akisriaT samarTlebrivi dasabuTe-
bis valdebuleba. aqedan gamomdinare, igi dasZens, 
rom mxareTa urTierTobis kvalifikacia sasamarT-
los valdebulebas warmoadgens. amdenad mxareebi 
yovelTvis zustad ver uTiTeben samarTlebrivad 
mniSvnelovan faqtebze.244 aRniSnulidan gamomdinare, 
SesaZlebelia davaskvnaT, rom iuridiul literatu-
raSi gamoTqmuli zemoaRniSnuli mosazreba ukavSir-
deba mosamarTlis uflebamosilebas, gamoiyenos da 
ganmartos samarTlis norma. kerZod, radgan mtkice-
bis saganSi Sedis mxolod iuridiulad mniSvnelova-
ni faqtebi, anu faqtebi, romelTa normatiuli aRwe-
ra mocemulia samarTlis normaSi, romlis gamoyene-
bis uflebamosileba gaaCnia mosamarTles, da radgan 
mxareebi am normis miTiTebis valdebulebisagan Ta-
visufalni arian, unda vifiqroT, rom mtkicebis sa-
ganSi SeiZleba vigulisxmoT aseve is faqtebi, rom-
lebic gaTvaliswinebulia gamosayenebeli samarTlis 
normiT da romelzec mxareebi ar uTiTeben. 

migvaCnia, rom am mosazrebis arseboba ufro gamar-
Tlebuli iqneboda inkviziciuri principiT aRWurvi-
li procesis pirobebSi. magaliTad, SejibrebiTobis 

                                                
242 asve ix. М. К. Треушников Судебные доказательства. М. 1999. 

стр. 21. 
243 ix. iqve, gv. 21/ aseve ix. С. В. Курылев. Основы теории доказы-

вания в советском правосудии. Минск, 1976. стр. 39. 
244 М. К. Треушников Судебные доказательства. М. 1999. стр. 21. 
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principis paralelurad administraciul procesSi 
moqmedebs saqmis garemoebaTa yovelmxrivi da obieq-
turi gamokvlevis principi, rac gulisxmobs aqtiur 
sasamarTlos, romelic Tavisi valdebulebis ZaliT 
ikvlevs saqmis faqtobriv garemoebebs da uflebamo-
silia Tavisi iniciativiT miiRos gadawyvetileba da-
matebiTi informaciis an mtkicebulebebis warmosad-
genad, ufro metic: sakuTari iniciativiT Seagrovos 
faqtobrivi garemoebebi da mtkicebulebebi.245 amde-
nad, garda yoveli piris sajaro-samarTlebrivi uf-
lebebis dacvisa, administraciuli procesi awesebs 
aseve, obieqtur kontrols246 administraciuli saq-
mianobis kanonSesabamisobaze. inkviziciurobis prin-
cipis Sinaarsi mdgomareobs imaSi, rom administraci-
uli saqmis ganmxilveli sasamarTlo uflebamosi-
lia, sajaro interesebidan gamomdinare, sakuTari 
iniciativiT TviTon izrunos administraciuli davis 
gansaxilvelad saWiro mtkicebulebaTa mopovebaze. 
aqedan gamomdinare, inkviziciurobis principi moqme-
debs maSin, roca konkretul saqmesTan mimarTebiT 
warmoCenilia specifikuri sajaro interesi.247 

amdenad, mtkicebis saganSi iseTi faqtebis Seyvana, 
romelzec mxareebi ar uTiTeben, es aris faqtis da 
ara samarTlis sakiTxi. aRniSnuli wesiT mtkicebis 
sagnis gansazRvra ewinaaRmdegeba samoqalaqo proce-
sisaTvis damaxasiaTebel SejibrebiTobis princips, 
romlis Tanaxmad, mxareebma unda miuTiTon is faq-
tobrivi garemoebebi, romlebic safuZvlad udevs 

                                                
245 saqarTvelos administraciuli saproceso kodeqsis ko-
mentari. Tb. 2005. gv 29 

246 m. kopaleiSvili, n. sxirtlaZe, e. qardava, p. turava, ad-
ministraciuli saproceso samarTlis saxelmZRvanelo. 
Tb. 2008, gv. 25 

247 miT. naSromi, gv. 25-26 
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moTxovnasa da Sesagebels.248 
sasamarTlo praqtikam gviCvena, rom adgili hqonda 

SemTxvevebs, rodesac sasamarTlo arasworad gansa-
zRvravda mtkicebis sagans, Sesabamisad, iRebda da 
ikvlevda im mtkicebulebebs, romlebsac gansaxil-
vel saqmisaTvis ar gaaCnda mniSvneloba. 

zustad aRniSnuli SemTxvevebi badebs kiTxvas: ro-
gor unda moiqces sakasacio sasamarTlo, rodesac sa-
apelacio sasamarTlos arasworad aqvs formirebuli, 
anu gansazRvruli mtkicebis sagani da, Sesabamisad, 
agrovebs, ikvlevs da afasebs im mtkicebulebebs, ro-
melTac ara aqvs mniSvneloba saqmis gadawyvetisaT-
vis, xolo am darRvevebze kasatori ar uTiTebs. 

rogorc ukve aRiniSna, mtkicebis sagans, anu imas, 
Tu ra faqtebs gaaCnia mniSvneloba saqmis gadawyve-
tisaTvis, gansazRvravs mosamarTle. es aris misi 
valdebuleba, romelsac igi axorcielebs sadavo ur-
TierTobis momwesrigebeli samarTlis normis safuZ-
velze. mtkicebis sagnis sworad gansazRvraze damo-
kidebulia mTeli mtkicebiTi saqmianoba. 

Sesabamisad, mtkicebis sagnis arasworad gansazRv-
ra SeiZleba ukavSirdebodes samarTlis normis ara-
sworad gamoyenebas an ganmartebas. sakasacio sasa-
marTlo Tavisi uflebamosilebis farglebSi ar 
aris SezRuduli mxareTa pretenziebiT samarTleb-
rivi sakiTxebis SemowmebaSi, Sesabamisad, Tu igi miva 
im daskvnamde, rom darRveulia samarTlis norma, ra-
mac gamoiwvia mtkicebis sagnis arasworad formire-
ba, romlis Sedegad gamotanil iqna ukanono gada-
wyvetileba, man unda gaauqmos gadawyvetileba da Se-
sabamisi miTiTebebiT daabrunos saqme saapelacio sa-
samarTloSi xelaxali ganxilvisaTvis (ix. $ 5.3., $ 5.5.).  

amis mizezi SeiZleba iyos im samarTlis normis 
gamoyeneba, romelic ar unda gamoeyenebina sasamarT-

                                                
248 saqarTvelos samoqalaqo saproceso kodeqsis me-4 muxli. 
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los, im normis argamoyeneba, romelic unda gamoeye-
nebina sasamarTlos, an samarTlis normis araswori 
ganmarteba.249 

amdenad, zemoaRniSnulis gaTvaliswinebiT, unda 
aRvniSnoT, rom im SemTxvevaSi, Tu mtkicebis saganSi 
SeviyvanT yvela faqtobriv garemoebas, romelTa da-
dgenisa da gamokvlevis aucileblobac warmoiSoba 
saqmeTa ganxilvis dros, maSin mtkicebis sagnis wi-
naswar gansazRvra iqneba SeuZlebeli, radgan SeuZ-
lebelia saqmis ganxilvis mimdinareobis dros war-
moSobili yvela mtkicebulebiTi faqtis dadasture-
bis an procesualur-samarTlebrivi mniSvnelobis 
faqtis dadasturebis aucilebloba winaswar iqnes 
danaxuli.250 

imis Sesafaseblad, Tu ramdenad sworad gansazRv-
ra saapelacio sasamarTlom mtkicebis sagani, ramde-
nad sworad miiCnia masSi Semavali faqtobrivi gare-
moebebi, upirveles yovlisa, sakasacio sasamarTlom 
abstraqtulad unda gansazRvros mis mier gansaxil-
veli saqmisaTvis aucilebeli faqtobrivi garemoebe-
bi. aRniSnuli procesi ukavSirdeba am urTierTobis 
momwesrigebeli normis moZiebas da ganmartebas, rom-
lis Taobazec Cven ukve gavamaxvileT yuradReba. 

magram mtkicebis saganSi e.w. SefasebiTi xasiaTis 
faqtebis arseboba arTulebs am faqtis gansazRvras 
mtkicebis saganSi. unda aRiniSnos, rom sakmaod xSi-
ria SemTxvevebi, rodesac sakasacio sasamarTlos ux-
deba SefasebiTi faqtebis mniSvnelobis Semowmeba. 
amasTan erTad SefasebiTi debulebis usazRvro, uzo-

                                                
249 saqarTvelos samoqalaqo saproceso kodeqsi 393-e mux-
lis me-2 nawili 

250 dawvr. ix. T. liluaSvili. samoqalaqo saproceso samar-
Tali. Tb. 2005. gv 212. aseve Sead. Т. Лилуашвили. Предмет и 

бремя доказывания в советском гражданском процессе. Тб., 1957. 

стр., 7-8 
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mo Tviseba arTulebs samarTlis normis praqtikaSi 
gamoyenebas.251 magaliTad, keTilsindisierebis, samar-
Tlianobis, gansakuTrebuli gulisxmierebis, an aseve 
moCvenebiTi da TvalTmaqcuri garigebis, moraluri 
zianis anazRaureba, aseve bavSvis gadacemasTan da-
kavSirebuli sakiTxebi. SefasebiTi normebi, an ro-
gorc am normebs moixseniebdnen “situaciur” norme-
bad252 moiTxoven ganmartebas, radgan mosamarTlem 
unda amoikiTxos faqtobrivi Semadgenlobis niSnebi, 
rac ukavSirdeba maT analizs.  

moviyvanoT ramdenime magaliTi sasamarTlo praq-
tikidan.  

Tbilisis saqalaqo sasamarTlos samoqalaqo saq-
meTa kolegias sarCeliT mimarTa “a”-m mopasuxeebis – 
“b”-sa da “g”-s mimarT nasyidobis xelSekrulebis ba-
Tilobis moTxovniT. man miuTiTa, rom 2005 wlis 13 
noembridan registrirebul qorwinebaSi imyofeba “b”-
sTan. meuRleebma qorwinebis ganmavlobaSi SeiZines 
sacxovrebeli bina, romelic “a”-s sityvieri Tanxmo-
biT daregistrirda “b”-s saxelze. mosarCelis gan-
martebiT, mopasuxe 2008 wlis 15 maiss TvalTmaqcu-
rad gaurigda “g”-s da gaaforma xelSekruleba, TiT-
qos bina mihyida mas. 

mosarCele miuTiTebs, rom “b”-sa da “g”-s Soris 
dadebuli xelSekruleba miznad isaxavs mxolod mo-
sarCelis gzidan CamoSorebas. mosarCelis ganmar-
tebiT, kidevac rom ver dadasturdes xelSekrule-
bis TvalTmaqcurad dadebis faqti, nasyidobis xel-
Sekruleba mainc baTilad misaCnevia im garemoebidan 

                                                
251 Н. А. Власенко. Проблемы точности выражения формы права (линг-

во-логический анализ): Автореф. дис. . . . д-ра юрид. наук. Екатерин-

бург, 1997, стр., 8, 57-58 
252 М. К. Треушников Судебные доказательства. М. 1999. стр. 22/ К. И. Ка-

мисаров. Судебное усмотрение в советском гражданском процессе// 

Советское государство ипрво. 1969. №4 стр. 49//М. Гурич Судебное 

решение. Теоретические проблемы. М., 1976. стр. 103 
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gamomdinare, rom “g” aris arakeTilsindisieri myid-
veli. aRniSnulis safuZvelze mosarCelem moiTxova 
2008 wlis 15 maisis TvalTmaqcuri garigebis baTi-
lad cnoba, binis mesakuTred sajaro reestrSi isev 
“b”-s daregistrireba.  

Tbilisis saqalaqo sasamarTlos 2008 wlis 14 no-
embris gadawyvetilebiT sarCeli ar dakmayofilda, 
rac gaasaCivra “a”-m. saapelacio sasamarTlom ucvle-
lad datova pirveli instanciis ganCineba, rac “a”-m 
gaasaCivra sakasacio wesiT. 

sakasacio palatam aRniSna, rom davas iwvevs sa-
kiTxi imis Sesaxeb moCvenebiT daido “b”-sa da “g”-s 
Soris garigeba, Tu - ara, aseve warmoadgens Tu ara 
“g” keTilsindisier SemZens. 

aRniSnul saqmesTan dakavSirebiT sakasacio pala-
tam ganmarta, rom: “moCvenebiTi garigebis arsebobis 
SemTxvevaSi ar arsebobs gamovlenis garegani daTqma. 
am SemTxvevaSi aucilebelia, rom nebis gamomvleni 
da nebis mimRebi moqmedebdnen SeTanxmebiT da orive 
acnobierebdes nebis nakls. moCvenebiTi garigebis 
dros kanoni adgens kavSirs fiqtiur garigebasa da 
nebis mimRebi adresatis Tanxmobas Soris. saqarTve-
los samoqalaqo kodeqsis 56-e muxlis pirveli nawi-
lis Tanaxmad, baTilia garigeba, romelic dadebu-
lia mxolod mosaCveneblad, im ganzraxvis gareSe, 
rom mas Sesabamisi iuridiuli Sedegi mohyves (moCve-
nebiTi garigeba). amrigad, gansaxilveli normiT igu-
lisxmeba is SemTxveva, rodesac, rogorc nebis gamo-
vleni, aseve misi mimRebi moqmedeben im ganzraxvis 
gareSe, rom am garigebas Sesabamisi iuridiuli Sede-
gi mohyves. yovelive aRniSnuli miuTiTebs imaze, rom 
moCvenebiT garigebas axasiaTebs mxareTa `urTierT-
SeTanxmeba~, `garigeba~ moCvenebiTi nebis gamovlenis 
Sesaxeb. am SemTxvevaSi orives gacnobierebuli aqvs, 
rom maT mier aseTi nebis gamovlenas ar mohyveba iu-
ridiuli Sedegi. sasamarTlo praqtikam gviCvena, rom 
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ZiriTadad moCvenebiTi garigebis dadeba dakavSire-
bulia mesame pirebTan arsebul urTierTobasTan (ma-
galiTad, moCvenebiTi garigebis dadebis erT-erT mo-
tivs SeiZleba warmoadmgendes mesame piris motyueba, 
pasuxismgeblobisagan Tavis arideba da a.S.). amrigad, 
imisaTvis, rom sasamarTlom sadavo garigeba miiCni-
os moCvenebiT garigebad, aucilebelia iseTi faqto-
brivi garemoebebis arseboba, romlebic miuTiTeben 
nebis gamovlenis naklze, fiqtiuri garigebis Sesa-
xeb `urTierTSeTanxmebaze~, saerTo mizanze, rac ar 
Seesabameba maT mier garegani nebis gamovlenas.  

aRniSnulis gaTvaliswinebiT, sakasacio palata 
ar iziarebs kasatoris mosazrebas imasTan dakavSi-
rebiT, rom “g”-sa da “b”-s nacnobobis da am ukanask-
nelis dedisa da “g”-s mezoblobis faqti miuTiTebs 
sadavo garigebis baTilobaze, saqarTvelos samoqa-
laqo kodeqsis 56-e muxlis pirveli nawilis Tana-
xmad. 

rogorc wesi, moCvenebiTi garigeba formalurad 
Seesabameba kanonis moTxovnebs, magram nebis nakli, 
misi aranamdvilobis gamo, warmoadgens im arsebiTi 
xasiaTis nakls, rac gamoricxavs samarTlebrivi Se-
degis dadgomas. amdenad, is faqti, romelic miuTi-
Tebs sadavo garigebis mxareTa nebis gamovlenis ara-
namdvilobaze, unda daamtkicos iman, visac miaCnia, 
rom mosaCveneblad dadebuli garigebiT Seilaxa mi-
si ufleba. konkretul SemTxvevaSi “a” ver uTiTebs 
saapelacio sasamarTlos mier Sesafasebel iseT 
mtkicebulebebze, romliebTac dadasturdeboda “b”-
sa da “g”-s ukanono `urTierTSeTanxmeba~, moqmedebe-
bi, romlebic miuTiTeben “b”-sa da “g”-s saerTo in-
teresebze da romlebic gamoricxaven im ganzraxvas, 
rom maT mier dadebul garigebas Sesabamisi iuridi-
uli Sedegi mohyves. amrigad, moCvenebiTi garigebis 
dadebis gamomricxavi garemoebebi konkretul SemTx-
vevaSi gamoricxaven kasatoris mosazrebas imis Sesa-
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xeb, rom sadavo nasyidobis xelSekrulebiT gaTva-
liswinebuli pirobebis Sesasruleblad ar iyo ga-
daxdili binis safasuri. is faqti, rom notariusis 
TandaswrebiT ar iyo gadaxdili binis Rirebuleba, 
ar SeiZleba miuTiTebdes imaze, rom binis Rirebule-
ba saerTod ar iyo gadaxdili. sakasacio palata 
ganmartavs, rom konkretuli situaciis gaTvaliswi-
nebiT, garemoebebi, romlebic gamoricxaven moCvenebi-
Ti garigebis dadebis faqts, adastureben am garige-
bis namdvilobas da, aqedan gamomdinare, mxareTa Se-
Tanxmebas binis safasuris gadaxdis Sesaxeb.”253 

amdenad, gansaxilvel saqmeSi adgili hqonda Sefa-
sebiTi xasiaTis faqtebs. faqtobrivad sakasacio sa-
samarTlo amowmebda, Tu ramdenad sworad gansazRv-
ra (formirebuli) mtkicebis sagani saapelacio sasa-
marTlom. amasTan erTad, gasaTvaliswinebelia, rom 
kasatori ayenebda alternatiul pretenziebs, kerZod, 
im SemTxvevaSi, Tu sasamarTlo miiCnevda, rom gari-
geba ar iyo TvalTmaqcuri, maSin SemZeni “g” iyo ara-
keTilsindisieri myidveli, radgan is iyo “b”-s dedis 
karis mezobeli da man icoda, rom “b”-s hyavda me-
uRle, romelic iyo sadavo binis TanamesakuTre (“a”). 

amasTan mimarTebiT sakasacio palatam ganmarta, 
rom: “aRniSnuli keTilsindisieri SemZenis institu-
tis amoqmedebis mniSvneloba ganpirobebulia SemZe-
nis subieqturi momentis arsebobiT, konkretul Sem-
TxvevaSi, icoda Tu ara “g”-m, rom “b” iyo sadavo bi-
nis mesakuTre da hqonda Tu ara mas am qonebis ga-
sxvisebis ufleba. saqarTvelos samoqalaqo kodeqsis 
185-e muxlis Tanaxmad, SemZenis interesebidan gamo-
mdinare, gamsxvisebeli iTvleba mesakuTred, Tu igi 
aseTad aris registrirebuli sajaro reestrSi, gar-
da im SemTxvevebisa, roca SemZenma icoda, rom gam-
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sxvisebeli ar iyo mesakuTre. 
sakasacio palatam aRniSna, rom miTiTebuli nor-

mis gaTvaliswinebiT, yuradReba unda gamaxvildes 
gansaxilveli urTierTobis Taviseburebaze, kerZod, 
rogorc es irkveva, saapelacio sasamarTlos gada-
wyvetilebidan da saqmeSi arsebuli masalebidan, 
rac mxareTa Soris davas ar iwvevs, sadavo qoneba 
SeZenilia “a”-sa da “b”-s qorwinebis periodSi, magram 
sajaro reestrSi registrirebulia sakuTrebis uf-
lebiT “b” saxelze. ukve aRniSnuli garemoeba miuTi-
Tebs imaze, rom saqarTvelos samoqalaqo kodeqsis 
1158-e muxlis Tanaxmad, sadavo bina meuRleTa saer-
To qonebaa da am qonebaze meuRleebs aqvT Tanabari 
uflebebi. am qonebis floba, sargebloba da gankar-
gva xorcieldeba meuRleTa urTierTSeTanxmebiT (ama-
ve kodeqsis 1159-e muxli da 1160-e muxlis pirveli 
nawili). amdenad, gansaxilveli urTierTobis Tavise-
burebidan gamomdinare, rodesac Cven vixilavT ke-
Tilsindisieri SemZenis instituts, misi e.w. `subieq-
turi” faqtoris mniSvnelobis gansazRvra ganpirobe-
bulia zemoaRniSnuli normebiT. am SemTxvevaSi Sem-
Zenis arakeTilsindisierad cnobisaTvis ar aris sa-
kmarisi SemZenis mier mxolod imis codna, rom erT-
erTis saxelze registrirebuli qoneba warmoadgens 
meuRleTa TanasakuTrebas. SemZenis arakeTilsindisi-
erebisaTvis sxva garemoebebTan erTad unda arsebob-
des faqtebi, romlebiTac dgindeba, rom SemZenma 
icoda, rom erT-erTi meuRle iyo meuRleTa saerTo 
qonebis gasxvisebis winaaRmdegi, xolo meore meuRle 
moqmedebda mis farulad, rac ar dasturdeba kasa-
toris mier, xolo, is garemoebebi, romlebic SeiZ-
leba miuTiTebdes “b”-s arakeTilsindisierebaze (ma-
galiTad, sadavo qonebis gankargvis Semdeg ramdenime 
dReSi ganqorwinebis moTxovniT sarCelis aRZvra, 
“a”-s sxva sacxovrebeli adgilis ararseboba da a.S), 
ar SeiZleba eWvis qveS ayenebdes “g”-s keTilsindisi-
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erebas. saqarTvelos samoqalaqo kodeqsis 1160-e mux-
lis me-2 nawilis `a” da `b” qvepunqtebis Tanaxmad, 
meuRleTa TanasakuTrebaSi arsebuli qonebis gankar-
gvasTan dakavSirebiT erTis mier dadebuli garigeba 
ver iqneba baTilad cnobili meoris moTxovniT im sa-
fuZvelze, rom man ar icoda garigebis Sesaxeb an ar 
eTanxmeba garigebas. aRniSnuli danawesi garkveulwi-
lad icavs SemZenis interess. am SemTxvevaSi, rodesac 
erT-erTi meuRle gankargavs meuRleTa TanasakuT-
rebaSi arsebul qonebas, SemZenis interesebidan gamo-
mdinare, unda vivaraudoT, rom meuRleebi moqmedeben 
urTierTSeTanxmebiT (saqarTvelos samoqalaqo ko-
deqsis 1159-e muxli da 1160-e muxlis pirveli nawili). 

upirveles yovlisa, unda aRiniSnos, rom zemoTmi-
TiTebuli normebis konteqstSi keTilsindisieri Se-
mZenis institutis gansazRvrisaTvis metad didi mni-
Svneloba gaaCnia mtkicebis tvirTis sworad gana-
wilebis princips, saqarTvelos samoqalaqo saproce-
so kodeqsis 102-e muxlis pirveli nawilis Tanaxmad, 
magram am procesualuri danawesis ganmartebis sa-
marTlebrivi winapirobebi mocemulia Cven mier gan-
xilul materialur-samarTlebrivi SemadgenlobiT. 
“g” ar aris “b”-s arc naTesavi da arc ojaxis wevri, 
ra drosac ufro didi albaToba iarsebebda, rom 
“g”-m icoda sadavo qonebis gasxvisebaze “a”-s damoki-
debulebisa da “b”-s ganzraxvis Sesaxeb, romlis ga-
qarwylebis tvirTi daekisreboda “g”-s. amdenad, maTi 
nacnoboba da mezobloba ar SeiZleba imavdroulad 
miuTiTebdes “g”-saTvis “b”-s ojaxSi arsebul mdgo-
mareobis codnaze, “g”-s arakeTilsindisierebaze, an-
da fiqtiuri garigebis dadebis Sesaxeb `urTierTSe-
Tanxmebaze~, romlis dadasturebis tvirTi akisria 
“a”-s.”254 
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SefasebiTi faqtebis gansazRvrisaTvis sasamarT-
lo praqtikidan moviyvanT kidev erT magaliTs: 

erT-erT saqmeze saapelacio sasamarTlom ar gai-
ziara mosarCele “a”_s dasabuTeba imis Sesaxeb, rom 
mas faqtobrivi flobiT miRebuli hqonda samkvidro. 
amasTan dakavSirebiT sakasacio sasamarTlom ganmar-
ta, rom “saqarTvelos samoqalaqo kodeqsis 1507-e 
muxlis me-3 nawilis Tanaxmad, sadavo urTierToba 
unda mowesrigdes Zaladakarguli normatiuli aqte-
bis safuZvelze, kerZod, saqarTvelos samoqalaqo 
samarTlis kodeqsis (1964 wlis 26 dekemberi) 556-e 
muxlis me-2 abzacis Sesabamisad, samkvidro miRebu-
lad iTvleba, Tu memkvidre faqtobrivad Seudgeba 
samkvidro qonebis flobas an marTvas, agreTve, ro-
desac igi Seitans sanotaro moqmedebaTa Semsrule-
bel organoSi samkvidros gaxsnis adgilas gancxa-
debas samkvidros miRebis Sesaxeb. konkretul SemTx-
vevaSi davas iwvevs “a”-s mier faqtobrivi flobiT 
samkvidros miRebis faqti. samkvidros flobaSi an 
marTvaSi igulisxmeba memkvidris mier iseTi moqmede-
bebis ganxorcieleba, romlebic miuTiTeben samkvid-
ros miRebis survilze, romliTac vlindeba misi ne-
ba, gaxdes samkvidro qonebis mesakuTre. konkluden-
turi moqmedebebi unda miuTiTebdnen imaze, rom me-
mkvidrem faqtobrivad ukve daiwyo Tavisi uflebis 
realizacia. am SemTxvevaSi unda ganvasxvaoT samkvi-
dros floba da marTva erTmaneTisagan.......sakasacio 
palatam ganmarta, rom samkvidro qonebasTan dakav-
Sirebuli gadasaxadebis gadaxda SeiZleba miuTiTe-
bdes im konkludentur moqmedebebze, romlebic adas-
tureben samkvidro qonebis marTvasTan dakavSirebu-
li nebis ganxorcielebas. am faqtors maSin aqvs 
mniSvneloba, rodesac ar arsebobs faqtobrivi flo-
bis (magaliTad, memkvidre cxovrobda mamkvidreblis 
saxlSi da ganagrZobs iq cxovrebas samkvidros gaxs-
nis Semdeg) faqti. samkvidros faqtobrivi flobis 
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faqti, romelic unda arsebobdes samkvidros gaxsni-
dan eqvsi Tvis manZilze da romliTac dasturdeba 
memkvidris mier samkvidros miRebis neba, sakmarisia, 
rom samkvidro CaiTvalos miRebulad. saqarTvelos 
saoqalaqo samarTlis kodeqsis (1964 wlis 26 dekem-
beri) 556-e muxlis me-2 abzacis Tanaxmad, iseT kon-
kludentur moqmedebebs, romlebic miuTiTeben sam-
kvidros marTvaze, SeiZleba mniSvneloba hqondes im 
SemTxvevebSi, rodesac memkvidre, marTalia, ar 
flobs mamkvidreblis qonebas, magram misi moqmedebe-
bidan (ixdis komunalur gadasaxadebs, gankargavs am 
qonebidan miRebul Semosavals da a.S.) irkveva, rom 
am qonebas igi Tavisad miiCnevs. aRniSnulis gaTva-
liswinebiT, sakasacio palatam yuradReba gaamaxvi-
la saapelacio sasamarTlos mier dadgenil faqtob-
riv garemoebaze, romlis Tanaxmad, samkvidros gaxs-
nis momentSi (1974 wlis 30 dekembers) “a” imyofeboda 
savaldebulo samxedro samsaxurSi da igi saxlSi 
dabrunda 1976 wels, aseve gasaTvaliswinebelia sa-
apelacio sasamarTlos mier dadgenili faqti imis 
Sesaxeb, rom, 2000 wlis cnobis Tanaxmad, “a” Tavis 
ojaxTan da modave mxaresTan (misi Zma) erTad cxov-
robdnen sadavo saxlSi. . . im SemTxvevaSi, Tu “a” 
cxovrobda (flobda) sadavo saxlSi mis savaldebu-
lo samxedro samsaxurSi gawvevamde da agrZelebda 
am saxlSi cxovrebas aRniSnuli samsaxuris gavlis 
Semdeg, ivaraudeba, rom savaldebulo samxedro sam-
saxuris gavlis periodSi igi flobda sadavo 
saxls.255 

zemoaRniSnuli magaliTi miuTiTebs ufro normis 
interpretaciis problebaze, vidre - subsumfciis. am 
SemTxvevaSi sakasacio sasamarTlom miiCnia, rom sa-
marTlis normis arasworad ganmartebam gamoiwvia 
mtkicebis sagnis araswori formireba. aqedan gamo-

                                                
255 susg #as-483-794-09 4 Tebervali 2010 weli. 
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mdinare, sasamarTlom ar miaqcia yuradReba iseT ga-
remoebebs, romlebsac mniSvneloba gaCnda saqmeze 
kanonieri gadawyvetilebis miRebisaTvis. 

SeiZleba davaskvnaT, rom sakasacio sasamarTlos 
mier gasaCivrebuli gadawyvetilebis (ganCinebis) ka-
nonierebis SemowmebisaTvis metad didi mniSvneloba 
eniWeba imas, Tu ramdenad sworad gansazRvra mtkice-
bis sagani qvemdgomi instanciis sasamarTloebma. sa-
davo urTierTobis ganxilvisas mtkicebis sagnis 
sworad gansazRvra ukavSirdeba aramarto saTanado 
samarTlis normis moZiebas, aramed - mis sworad gan-
martebas da saqmis swori mimarTulebiT ganxilvas, 
rac Sesabamisad aisaxeba iuridiul Sedegze. 

3.4. faqtebi, romlebic ar saWiroeben mtkicebas 

zemoganxilulTan erTad gasaTvaliswinebelia, 
rom mkafiod unda ganisazRvros faqtebis wre, rome-
lic ar eqvemdebareba mtkicebas, raTa zustad gamo-
vkveToT mtkicebiTi sagnis farglebi.  

aucileblad migvaCnia, yuradReba gavamaxviloT 
Semdegze: miuxedavad imisa, rom miTiTebuli faqtebi 
ar saWiroebs mtkicebas, es ar niSnavs imas, rom isi-
ni ar moiTxovs dadgenas. am SemTxvevaSi Cven unda 
ganvasvavoT faqtebi, romlebic dgindeba mtkicebiTi 
saqmianobiT (ix. $ 4.1.) da faqtebi, romlebic SeiZle-
ba iyos mxolod Semecnebis sagani.256 kerZod, im faq-
tebis dadgenilad cnoba, romlebic ar saWiroebs 
mtkicebas, moiTxovs garkveuli kanonzomierebis dac-
vas. yvela konkretul SemTxvevaSi sasamarTlom unda 
Seafasos (Seimecnos) is samarTlebrivi winapirobebi, 
romlebic miuTiTeben maT arsebobaze.  

amdenad, im faqtebidan, romlebic ar saWiroebs 

                                                
256 aseve ix. S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pir-
veli instanciis sasamarTloSi. Tb., 2006., gv. 376-377. 
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mtkicebas, SeiZleba gamovyoT preidicialurad da-
dgenili faqtebi, sayovelTaod cnobili faqtebi, 
udavo faqtebi da prezumfciebi. 

upirveles yovlisa, gavamaxviloT yuradReba prei-
dicialurad dadgenil faqtebze. 

rodesac sakasacio sasamarTlo ikvlevs, Tu saape-
lacio sasamarTlom ramdenad marTebulad miiCnia 
gansaxilveli faqtebi preidicialurad dadgenilad, 
TviTon unda gamoiyenos Semecnebis xerxebi da gansa-
zRvros is aucilebeli kriteriumebi, romlebic ga-
napirobeben ara marto imas, rom es is faqtebia, rom-
lebic ar saWiroeben mtkicebas, aramed imasac, rom 
maT dadgenilad cnobisaTvis saapelacio sasamarT-
lom sworad gamoiyena SemecnebiT-logikuri xerxebi 
da, Sesabamisad, sworad gamoiyena da ganmarta pro-
cesualur-samarTlebrivi norma. 

konkretul SemTxvevaSi Cveni Sexebis wertils am 
faqtebTan mimarTebiT warmoadgens sami momenti: pir-
veli, kanonier ZalaSi Sesuli sasamarTlo gadawyve-
tilebiT (ganaCeniT) dadgenilad miCneuli faqtebi-
dan, romeli SeiZleba miviCnioT preidicialur faq-
tebad; meore, rodesac kasatori daobs faqtis Tao-
baze ra farglebSi amowmebs sakasacio sasamarTlo 
saapelacio sasamarTlos mier preidicialurad dad-
genilad miCneul faqts; mesame, SeiZleba Tu ara 
preidicialurad miCneulma faqtma dakargos Tavisi 
gansakuTrebuli Tvisebebi da transformirdes mtki-
cebis saganSi Semaval faqtad. 

ganvixiloT pirveli SemTxveva _ kanonier ZalaSi 
Sesuli sasamarTlo gadawyvetilebiT (ganaCeniT) da-
dgenilad miCneuli faqtebidan romeli SeiZleba mi-
viCnioT preidicialur faqtebad. 

saqarTvelos samoqalaqo saproceso kodeqsis 106-e 
muxli iTvaliswinebs im faqtebis procesualur-sa-
marTlebriv daxasiaTebasa da saxeebs, romlebic ar 
saWiroeben mtkicebas, kerZod: gansaxilvel normaSi 
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miTiTebulia, rom mxareebi Tavisufldebian mtkicebu-
lebaTa warmodgenisagan iseTi faqtebis dasadastu-
reblad, romlebsac, Tumca emyareba maTi moTxovnebi, 
Tu Sesagebeli, magram damtkicebas ar saWiroeben.  

prezumfciebis msgavsad preidicialuri xasiTis 
faqtebic SesaZlebelia davyoT rogorc faqti-safuZ-
veli da prezumirebuli faqti. imisaTvis, rom sasa-
marTlom miiRos preidicialuri faqti, is amowmebs 
mis faqti-safuZvels257, im samarTlebriv winapiro-
bebs, romlebic Semdeg ganapirobeben am faqtis mtki-
cebis sagnidan amoricxvas. 

amasTan erTad, mniSvnelovania yuradReba gavamax-
viloT erT SemTxvevaSi faqti-safuZvlis Semowmebis 
procesualur-samarTlebriv kriteriumebze, xolo me-
ore SemTxvevaSi - mis materialur-samarTlebriv kri-
teriumebze. 

sasamarTlo praqtikaSi xSiria SemTxvevebi, rode-
sac sasamarTlo faqtis preidicialurad dadgenilad 
miCnevisaTvis yuradRebas amaxvilebs mxolod proce-
sualur-samarTlebriv kriteriumebze da ugulebel-
yofilia misi materialur-samarTlebrivi mniSvneloba, 
rasac, Cveni azriT, mosdevs araswori daskvnebi.  

procesualur-samarTlebrivi kriteriumebi warmo-
adgens mxolod erT-erT aucilebel winapirobas, ra 
drosac sasamarTlo iTvaliswinebs iseT procesua-
luri xasiaTis garemoebebs, rogoricaa, magaliTad, 
kanonier ZalaSia Tu ara Sesuli sasamarTlo gada-
wyvetileba (ganCineba), romelic gamotanilia samoqa-
laqo an administraciul saqmeze; igive mxareebi mo-
nawileoben Tu ara gansaxilvel saqmeSi258. 

                                                
257 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 85. 
258 saqarTvelos samoqalaqo saproceso kodeqsis 106-e mux-
lis “b” qvepunqti/ ix. iqve 106-e muxlis “g” qvepunqti ga-
uqmebul iqna, 24.09.10w. #3619. 
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magram, amasTan erTad arsebobs mTeli rigi mate-
rialur-samarTlebriv kriteriumebisa, romlebic ze-
moaRniSnul procesualur-samarTlebrivi kriteriu-
mebTan erTad qmnian faqt-safuZvels. es iseTi SemTx-
vevaa, rodesac materialur-samarTlebrivi da proce-
sualur-samarTlebrivi danawesebis gamoyeneba unda 
moxdes sistemurad. mxolod aseTi kanonzomierebis 
dacvis SemTxvevaSi SeiZleba gansaxilveli faqti Se-
fasdes preidicialurad dadgenilad, anu zemoaRniS-
nuli danawesebis dacvis Semdeg xdeba misi gamoyene-
ba da, Sesabamisad, amoricxva mtkicebis sagnidan. 

preidiciul faqtebTan mimarTebiT, erT-erT saqme-
ze sakasacio sasamarTlom ganmarta, rom sssk-is 106-
e muxlis “g” qvepunqtis Sinaarsis garkvevas gaaCnia 
didi mniSvneloba, romelic miuTiTebs iuridiuli 
mniSvnelobis mqone faqtebsa da maT preiudiciul mni-
Svnelobaze, kerZod, iuridiulad mniSvnelovania 
faqtobrivi garemoebebi, romlebiTac gansazRvrulia 
mxareTa materialur-samarTlebrivi urTierTobiT 
gaTvaliswinebuli uflebebi da valdebulebebi, rac 
safuZvlad daedo gadawyvetilebis gamotanas.  

gansaxilveli normis Tanaxmad, faqtebis preiudi-
ciuli mniSvnelobis Semowmebis dros mniSvneloba 
eniWeba aramarto im procesualur-samarTlebriv kri-
teriumebs, romlebiTac ganisazRvreba kanonier Za-
laSi Sesuli gadawyvetilebis formaluri moTxovne-
bi (samoqalaqo saqmeze kanonier ZalaSi Sesuli ga-
dawyvetileba (ganCineba); aRniSnuli gadawyvetileba 
gamotanilia imave mxareebis mimarT, romlebic mona-
wileoben am davaSi), aramed am gadawyvetilebiT dad-
genili faqtobrivi garemoebis Sinaarss (romeli faq-
tobrivi garemoebebis safuZvelzec iqna miRebuli 
gadawyvetileba, e.i. rac gaxda gadawyvetilebis sare-
zolucio nawilis safuZveli). aRniSnuli faqtobri-
vi garemoebebi da maTi samarTlebrivi Sefasebis Si-
naarsi, romlis safuZvelzec iqna miRebuli gada-
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wyvetileba, vlindeba gadawyvetilebis ara sarezo-
lucio, aramed - samotivacio nawilidan, romliTac 
unda dgindebodes saqmeze gamotanili, kanonier 
ZalaSi Sesuli, gadawyvetilebis miRebisaTvis auci-
lebeli faqtebi, romlebic warmoadgenen am konkre-
tul samoqalaqosamarTlebrivi ganxilvis sagans.259 

amdenad, rogorc Cans, sssk-is 106-e muxlis ro-
gorc “b”, aseve “g” qvepunqtebis Tanaxmad, faqtis 
preidicialurad dadgenilad miCnevisaTvis metad 
didi mniSvneloba gaaCnia materialur-samarTlebriv 
aspeqtebs. amasTan erTad gasaTvaliswinebelia isic, 
rom am aspeqtis arsebobaSi ar unda vigulisxmoT 
mxolod iseTi faqtebi, romlebic dadgenilad aris 
miCneuli kanonier ZalaSi Sesuli gadawyvetilebiT. 
zemoaRniSnuli procesualuri kriteriumebis arse-
bobis SemTxvevaSic ki sasamarTlom upirobod ar 
unda miiRos kanonier ZalaSi Sesuli gadawyvetile-
biT miCneuli faqtebi, rogorc preidicialuri xasia-
Tis mqone. 

sasamarTlo praqtikam gviCvena, rom aris SemTxve-
vebi, rodesac samoqalaqo (administraciul) saqmeze 
kanonier ZalaSi Sesuli gadawyvetilebiT dadgeni-
lad aris miCneuli iseTi faqti, romlis arseboba-
ararseboba gavlenas ar axdens am gadawyvetilebiT 
dadgenil Sedegze. anu procesualuri dokumentiT ki 
aris dadgenili es faqti, magram gadawyvetileba mas 
ar eyrdnoba. unda iTqvas, rom erTi SexedviT yovel-
Tvis advili ar aris imis garkveva, gamomdinareobs 
Tu ara gansaxilvel faqtidan kanonier ZalaSi Sesu-
li gadawyvetilebis sarezolucio nawili.  

ganvixiloT Semdegi magaliTi sasamarTlo praqti-
kidan: “2007 wlis 11 oqtombers Sps „saqarTvelos 
rkinigzam“ sarCeliT mimarTa qobuleTis raionul 
sasamarTlos “b”-s n. b.-sa da “g”-s g. g. winaaRmdeg 

                                                
   259 susg. #as-455-769-09. 3 dekemberi 2009w. 
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da moiTxova miyenebuli zianis _ 15122.45 laris ana-
zRaureba. saapelacio sasamarTloSi mosarCele eda-
veboda mxolod “b”-s, romlsaganac iTxovda zemoaR-
niSnuli Tanxis dakisrebas. miyenebul ziansa da misi 
odenobas mosarCele adasturebda baTumis raionuli 
prokuraturis Sesaxeb 2006 wlis 26 dekembris dadge-
nilebiT, romliTac Sewyda sisxlis samarTlis saq-
me, qmedebaSi danaSaulis niSnebis ararsebobis gamo, 
magram amave dadgenilebaSi miTiTebulia, rom rkini-
gzis gadasasvlelis morige “b”-m ar Seasrula gada-
sasvlelebis mowyobisa da momsaxurebis cp-4288 ins-
truqciiT gaTvaliswinebuli moTxovnebi, kerZod, ar 
CarTo SemzRudavi signalebi da ar Seatyobina sad-
gur qobuleTis moriges rkinigzis gadasasvlelze 
warmoqmnili dabrkolebis Sesaxeb. amave dadgenile-
baSi miTiTebulia, rom satvirTo matareblis Sejaxe-
bis Sedegad Sps `saqarTvelos rkinigzam~ ganicada 
15.122,45 laris ziani.  

sabolood saapelacio sasamarTlom ar gaiziara 
Sps “saqarTvelos rkinigzis” moTxovna da axali ga-
dawyvetilebiT uari uTxra mas sarCelis dakmayofi-
lebaze, rac gasaCivrda sakasacio wesiT. 

sakasacio palatam ganmarta, rom kasatori (mosar-
Cele) Tavis moTxovnis safuZvlad uTiTebs baTumis 
raionuli prokuraturis Sesaxeb 2006 wlis 26 dekemb-
ris dadgenilebaze, romliTac Sewyda winaswari ga-
moZieba sisxlis samarTlis kanoniT gaTvaliswinebu-
li qmedebis ararsebobis gamo.  

sakasacio palata yuradRebas amaxvilebs saapela-
cio sasamarTlo sxdomaze Sps `saqarTvelos rkini-
gzis~ warmomadgenlis mier gakeTebul axsna-ganmar-
tebaze, romliTac man ganacxada, rom ` . . ziani mivi-
ReT matareblebis dayovnebis Sedegad~ (s.f. 157).  

saapelacio sasamarTlom aRniSna, rom am ganmar-
tebis garda, Sps `saqarTvelos rkinigza~ ver adas-
turebs zianis safuZvlianobasa da odenobas.  
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aseve gasaTvaliswinebelia, rom baTumis raionuli 
prokuraturis Sesaxeb 2006 wlis 26 dekembris dadge-
nileba, romelSic miTiTebulia, rom satvirTo mata-
reblis Sejaxebis Sedegad Sps `saqarTvelos rkini-
gzam~ ganicada 15.122,45 laris ziani, ar SeiZleba mi-
viCnioT mtkicebulebad, romliTac dasturdeba vago-
nebis dayovnebiT miRebuli zianisa da misi odenobis 
faqti.  

upirveles yovlisa, pasuxgasacemia, saWiroebs Tu 
ara mtkicebas aRniSnul dadgenilebaSi miTiTebuli 
faqti imis Sesaxeb, rom Sps `saqarTvelos rkinigzam~ 
ganicada 15.122,45 laris ziani.  

konkretul SemTxvevaSi baTumis raionuli proku-
raturis 2006 wlis 26 dekembris dadgenilebiT Sewy-
da winaswari gamoZieba sisxlis samarTlis saqmeze 
avtosatransporto SemTxvevis faqtze sisxlis samar-
Tlis kanoniT gaTvaliswinebuli qmedebis ararsebo-
bis gamo. amasTan erTad gansaxilveli normis gan-
martebisaTvis gasaTvaliswinebelia is, rom zemoaR-
niSnul dadgenilebaSi miTiTebuli garemoebis _ gan-
xorcielda Tu ara moqmedeba da Caidina Tu ara es 
moqmedeba “b”-m – kvalifikaciisaTvis zianis odeno-
bis faqts ar gaaCnda iuridiuli (makvalificirebe-
li) mniSvneloba. sagzao moZraobis wesebis darRve-
vas, rasac ar mohyva janmrTvelobis naklebad mZime 
an mZime, an sxva dazianeba, mniSvneloba ara aqvs zara-
lis odenobis faqtis arseboba-ararsebobas sisxlis 
samarTlis saqmisaTvis.”260  

amdenad, sakasacio palatam miiCnia Semdegi, rom 
kasatori ver adasturebs, rom 15122,45 laris zianis 
nawilSi miTiTeba 2006 wlis 26 dekembris dadgenile-
bis gamotanis erT-erTi safuZvelia (romlis gareSec 
SeuZlebelia sisxlis samarTlis saqmeze winaswari 

                                                
260 ix. sisxlis samarTlis kodeqsis 275-e muxli (2008 wlis 
5 dekembris mdgomareobiT) 
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gamoZiebis Sewyvetaze msjeloba). 
aRniSnulis sapirispirod Sps “saqarTvelos rki-

nigza” samoqalaqo saqmis ganxilvisas zianis miyene-
bis odenobas asabuTebda iseTi garemoebebiT, rac ar 
iyo sisxlis samarTlis wesiT gamotanili, kanonier 
ZalaSi Sesuli dadgenilebis msjelobis sagani. ker-
Zod, vagonebis dayovnebis faqtis da dayovnebis Se-
degad miyenebul zianis Taobaze.  

amasTan mimarTebiT sakasacio palatam aseve gan-
marta, rom “vagonebis dayovnebis faqti da am dayov-
nebis Sedegad miRebuli zianis odenoba SesaZlebe-
lia dadasturdes saamisod gaTvaliswinebuli for-
miTa da wesiT Sedgenili aqtebiT”.  

sakasacio palatam aseve ganmarta, rom kasatori 
arc erTi instanciis sasamarTloSi ar uTiTebs, Tu 
konkretulad ramdenad dayovnda mgzavrTa gadayvana, 
bargis, tvirT-bargis, fostis, tvirTis gadazidva, 
aseve konkretulad romeli vagonebis (konteinerebis), 
ra drois monakveTiT da a.S.  

saqarTvelos sarkinigzo kodeqsis 52-e muxlis pir-
veli nawilis Tanaxmad, garemoebebi, romlebic sarki-
nigzo mimosvlis monawileTa pasuxismgeblobis safu-
Zvels warmoadgens, dasturdeba komerciuli, teqniku-
ri da saerTo formis aqtebiT. amave muxlis me-15 na-
wilis Tanaxmad, am muxliT gauTvaliswinebel sxva ga-
remoebaTa dasamowmeblad dgeba teqnikuri da saerTo 
formis aqtebi, `rkinigziT mgzavrTa gadayvanis, bar-
gis, tvirT-bargisa da fostis gadazidvis wesebisa~ 
da „rkinigziT tvirTis gadazidvis wesebis“ Sesaba-
misad.  

vagonebis dayovnebis mizezebi, maTi raodenoba, da-
yovnebis dro da a.S SesaZlebelia dadasturdes mxo-
lod zemoaRniSnul normatiul aqtebSi miTiTebuli, 
konkretuli SemTxvevis amsaxveli (komerciuli, teq-
nikuri, saerTo) aqtebis meSveobiT.  

aRniSnulis zogadi danawesi mocemulia saqarTve-
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los samoqalaqo saproceso kodeqsis 102-e muxlis 
me-3 nawiliT, romlis mixedviT: `saqmis garemoebebi, 
romlebic kanonis Tanaxmad unda dadasturdes gar-
kveuli saxis mtkicebulebebiT, ar SeiZleba dadas-
turdes sxva saxis mtkicebulebebiT~.  

amrigad, saqarTvelos samoqalaqo kodeqsis 992-e 
muxliT gaTvaliswinebuli pasuxismgeblobis dakis-
rebisaTvis, aucilebelia arsebobdes ara marto “b”-s, 
rogorc rkinigzis gadasasvlelis morigis mier sa-
Tanado normatiuli aqtebiT gansazRvruli funqci-
uri valdebulebebis Seusruleblobis (marTlsawina-
aRmdego, braleuli moqmedebis), aramed am valdebu-
lebis SeusruleblobiT gamowveuli zianisa da misi 
odenobis faqti, rasac kasatori ar uTiTebs.”261 

aRniSnulis gaTvaliswinebiT, mniSvnelovania is, 
rom kanonier ZalaSi Sesuli baTumis raionuli pro-
kuraturis 2006 wlis 26 dekembris dadgenilebaSi mi-
TiTebuli zianis odenobis Taobaze faqts aranairi 
iuridiuli mniSvneloba ar gaaCnda amave dadgenile-
biT damdgari Sedegis mimarT. winaaRmdeg SemTxvevaSi 
nebismieri garemoeba, romelic miTiTebulia kanoni-
er ZalaSi Sesul procesualur dokumentSi da ro-
melsac ar efuZneba am procesualuri dokumentis sa-
rezolucio nawili, miviCnevT, rogorc preiudiciu-
li mniSvnelobis faqtad, rac dauSvebelia. 

iuridiul literaturaSi aRniSnulia, rom kanoni-
er ZalaSi Sesuli ganaCeni262 gamotanili unda iqnes 
mxolod Semdeg faqtebze: hqonda Tu ara moqmedebas 
adgili da Caidina Tu ara es moqmedeba mocemulma 
pirma. amdenad, sxva sakiTxebze ganaCeni ar aris sa-

                                                
261 susg #as-455-769-09 3 dekemberi 2009w.  
262 saqarTvelos samoqalaqo saproceso kodeqsis 106-e mux-
lis “g” qvepunqtis Tanaxmad igulisxmeba ara marto ga-
naCeni, aramed kanonier ZalaSi Sesuli saboloo Semaje-
mebeli gadawyvetileba.  
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valdebulo sasamarTlosaTvis samoqalaqo procesSi. 
magaliTad ar xdeba danaSauliT miyenebuli zara-
lis (zianis) odenobis (moculobis) preiudicireba.263 

migvaCnia, rom es mosazreba moiTxovs dazustebas. 
rogorc ukve aRvniSneT, rodesac yuradRebas vamaxvi-
lebT gansaxilveli normis Tanaxmad preiudiciul 
faqtebze, kerZod: hqonda Tu ara moqmedebas adgili 
da Caidina Tu ara es moqmedeba mocemulma pirma, mniS-
vneloba gaaCnia yvela im makvalificirebel elements, 
romlis Sedegad dadginda, konkretul SemTxvevaSi, 
sisxlis samarTlis saqmeze moqmedeba, romelsac ga-
aCnia mniSvneloba samoqalaqo saqmisaTvis. kidev 
erTxel davZenT, rom Tu sisxlis samarTlis saqmeze 
am moqmedebis erT-erT makvalificirebel elements 
warmoadgens zianis odenoba, maSin vfiqrobT, rom 
igi (sxva kriteriumebis gaTvaliswinebiT) unda mivi-
CnioT preiudiciul faqtad samoqalaqo saqmeSi.  

amasTan mimarTebiT v. xrustalis sadisertacio na-
SromSi miTiTebulia, rom kanonier ZalaSi Sedis ga-
dawyvetilebis samotivacio nawiliT dadgenili mxo-
lod is faqtobrivi garemoebebi, romlebic kanonis 
Tanaxmad asabuTeben, amarTleben sarezolucio na-
wils.264 

aqedan gamomdinare, sakasacio sasamarTlom unda 
Seamowmos, Tu konkretuli faqti ramdenad warmoad-
genda im iuridiulad mniSvnelovan faqts, romelsac 
mohyveboda kanonier ZalaSi Sesuli sarezolucio 
nawilSi asaxuli Sedegi. anu, sxvagvarad rom gan-
vmartoT, es faqti iuridiulad unda amarTlebdes 
gadawyvetilebis Sedegs. Cven ar vgulisxmobT iseT 

                                                
263 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli in-
stanciis sasamarTloSi. Tb., 2006., gv., 380 

264 v. xrustali. kasacia samoqalaqo samarTalwarmoebaSi. 
disertacia iuridiul mecnierebaTa kandidatis samecni-
ero xarisxis mosapoveblad, 2004, gv.. gv. 12 
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SemTxvevebs, rodesac kanonier ZalaSi Sesuli gada-
wyvetilebiT sasamarTlom arasworad daukavSira 
faqti Sedegs. am SemTxvevaSi ver movaxdenT am gada-
wyvetilebis “revizias”. kidev erTxel davZenT, rom 
mxedvelobaSi gvaqvs iseTi SemTxvevebi, rodesac sa-
samarTlo uTiTebs, rom mis mier es faqti dadgeni-
lia, magram Sedegs ukavSirebs sul sxva faqtebs.  

zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT, rom imisaTvis, rom sasamarTlom miiCnios 
faqti preidicialurad, is unda darwmundes imaSi, 
rom am faqts gaaCnda iuridiuli mniSvneloba, anu 
unda darwmundes, rom kanonier ZalaSi Sesuli gada-
wyvetilebis sarezolucio nawili efuZneba am 
faqts. winaaRmdeg SemTxvevaSi es faqti ar SeiZleba 
miviCnioT preidicialur faqtad da is unda iqnes 
Seyvanili mtkicebis saganSi. 

ganvixiloT meore SemTxveva: kasatoris mier am 
faqtis winaaRmdeg Sedavebis SemTxvevaSi ra farg-
lebSi amowmebs sakasacio sasamarTlo saapelacio 
sasamarTlos mier preidicialurad dadgenilad miC-
neul faqts. 

Cven mier dasmuli sakiTxiT TiTqosda iqmneba gar-
kveuli paradoqsi, romelic badebs kiTxvebs. Tu pre-
idicialuri faqtebi ar saWiroeben mtkicebas da, 
aqedan gamomdinare, isini ar Sedian mtkicebis sagan-
Si, ra mniSvneloba SeiZleba hqondes mxaris am faq-
tebTan mimarTebiT Sedavebas da, miT umetes, rogor 
unda ganisazRvros misi farglebi. 

diax, preidicialuri faqtebi, rogorc prezumire-
buli faqtebi, ar mtkicdeba arc mosarCelis da arc 
mopasuxis mier. am orive kategoriis faqtebis mimarT 
mxareTa mtkicebiTi saqmianoba ar mimdinareobs, magram, 
miuxedavad amisa, yovelive aRniSnuli ar gamoricxavs 
imas, rom am faqtebis uaryofa SeuZlebelia.265 

                                                
265 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 85 
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imis gaTvaliswinebiT, rom Cvens interess am Sem-
TxvevaSi iwvevs preidicialuri faqtebis Semowmebis 
Taviseburebebi, unda aRiniSnos, rom am faqtebis ir-
gvliv davas gaaCnia garkveuli specifika. wina sakiT-
xis Seswavlis Sedegebis gaTvaliswinebiT, unda aRi-
niSnos, rom preidiciumebis dros faqti-safuZveli 
Sedgeba rogorc procesualuri, aseve materialur-
samarTlebrivi mxareebisagan, risTvisac aucilebe-
lia maTi erTdroulad arseboba. cxadia, rom mxo-
lod am SemTxvevaSi gamoiyeneba prezumirebuli faq-
ti. rodesac Cven vambobT, rom preidicialuri faqte-
bi mtkicebas ar saWiroeben, mxedvelobaSi gvaqvs ara 
faqti-safuZveli, aramed - faqti-safuZvlis erT-erTi 
elementi, kerZod, materialur-samarTlebrivi faqte-
bi. ra Tqma unda, rodesac am faqtebze mxare uTiTebs 
rogorc preidicialurad dadgenilze, xolo mowina-
aRmdege mxare davobs uSualod am faqtebTan mimar-
TebiT, amiT am faqtebis preidicialuroba eWvis qveS 
ar dgeba. magram, SesaZlebelia davas iwvevdes TviTon 
faqti-safuZveli, rogorc preidicialuri faqtis 
warmoSobis winapiroba. am SemTxvevaSi dava mimdi-
nareobs faqt-safuZvlze, masSi Semaval, rogoc pro-
cesualur, aseve materialur-samarTlebriv mxareze. 

faqti-safuZvlis uaryofis SemTxvevaSi aRar moq-
medeben preidicialuri faqtebi,266 rac niSnavs imas, 
rom es faqtebi Sedian mtkicebis saganSi, romelTa 
dadastureba-uaryofa xdeba mtkicebiTi saqmianobisa-
Tvis dadgenili wesebis mixedviT. sakasacio sasamar-
Tlos ganxilvis sagans SeiZleba warmoadgendes sa-
kasacio pretenzia, romelic exeba preidicialuri 
faqtis arasworad gamoyenebas, anu procesualur-sa-
marTlebrivi normis darRvevas, romliTac ganisa-
zRvreba preidicialuri faqtebi. am SemTxvevaSi, ro-

                                                
266 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 85 
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gorc Cven vTvliT, sakasacio sasamarTlos ganxil-
vis sagans SeiZleba warmoadgendes saapelacio sasa-
marTlos mier faqti-safuZvlis gansazRvris proce-
sualur-samarTlebrivi da materialur-samarTlebri-
vi kriteriumebi, rac sabolood mimarTulia mtkice-
bis sagnis farglebis sworad gansazRvrisaken. im Se-
mTxvevaSi, Tu saapelacio sasamarTlom procesualu-
ri normis arasworad ganmartebis Sedegad, rac gamo-
ricxavda faqti-safuZvlis arsebobas, arasworad ga-
moiyena preidicialuri faqti, es miuTiTebs imaze, 
rom sasamarTlom arasworad amoricxa mtkicebis sa-
gnidan faqti, romlis gamokvleva-dadgenisaTvis 
aucilebeli iyo mtkicebis saerTo wesebis dacva. 
aqedan gamomdinare, am procesualur-samarTlebrivi 
danawesis dacva, saboloo jamSi, uzrunvelyofs 
mtkicebis sagnis swor formirebas, rac Sedis mo-
samarTlis kompetenciaSi (ix. $ 3.3.). 

faqti-safuZvlis uaryofa SeiZleba gamoixatos im 
gadawyvetilebis gauqmebaSi (sssk-is 421-e muxliT ga-
Tvalswibuli saqmis warmoebis ganaxlebis saxeebis 
meSveobiT), rac warmoadgenda faqtis preidicialu-
rad cnobis safuZvels. magaliTad, i. serikovi ixi-
lavs situacias, rodesac saqmeze dadagenilia faqti, 
romelic uaryofs preidicialur faqts, romelic, 
Sesabamisad, gamagrebulia kanonier ZalaSi Sesuli 
gadawyvetilebiT. sasamarTlo koliziis winaSea, ro-
desac erT SemTxvevaSi mtkicebis saganSi Semavali 
faqti upirispirdeba faqts, romelic ar saWiroebs 
mtkicebas.267 amasTan mimarTebiT arsebobs sxvadasxva 
mecnieris azri, romlebic miiCneven am problemis 
sxvadasxvagvarad gadawyvetis SesaZleblobas. amas-
Tan dakavSirebiT procesualur mecnierebaSi daisaxa 
ori mimarTuleba: avtorebi v. kaminskaia, v. arsenieva, 
v. doroxovi Tvlian, rom sasamarTlos ar SeuZlia 

                                                
267 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 86 
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uaryos preidicialuri faqti, sanam gadawyvetileba 
(ganaCeni) ar iqneba gauqmebuli kanoniT dadgenili 
wesiT268. sxva mosazrebis momxreni arian i. petruxini 
da r. raxunovi. isini Tvlian, rom arsebuli koli-
zia unda gadawydes mosamarTlis Sinagani rwmenis 
safuZvelze.269 am bolo mosazrebis Tanaxmad, mecnie-
rebi uSveben, rom sasamarTlom SesaZloa, gadaamo-
wmos preidicialuri faqti, arc ki gaiziaros igi da 
daadginos sxva faqti. 

magram zemoaRniSnuli mosazrebebidan gamoirCeva 
m. strogoviCis da misi momxreebis pozicia, romelic 
gamomdinareobs iqidan, rom sasamarTlo SeboWilia 
preidicialuri faqtiT. imisaTvis, rom sasamarTlom 
uaryos misi preidicialoba, aucilebelia, rom kano-
niT dadgenili wesiT gauqmdes gadawyvetileba (gana-
Ceni), romliTac igi iyo dadgenili.270 zemoaRniSnul 
sakiTxs, ra Tqma unda, gaaCnia Tavisi praqtikuli 
mniSvneloba, rodesac erTma mxarem warmoadgina ka-
nonier ZalaSi Sesuli gadawyvetuleba, romelic mi-
uTiTebs faqtis preidicialur mniSvnelobaze, xolo 

                                                
268 В. И. Каминская. Учение о правовых презумпциях в уголовном про-

цессе. М. 1948.стр. 124; В. Д. Арсеньев. О фактах, не подлежащих до-

казыванию в процессе уголовного судопроизводства//Известия выс-

ших учебных заведений. Правоведение. 1965. №1. стр. 104, В. Я. До-

рохов. Законная сила приговора в советском уголовном процессе// 

Сов. государство и право. 1954. №6. стр. 82// Ю. А. Сериков. Презум-

пции в гражданском судопроизводстве. М. Wolters Kluwer, 2008г., 
стр., 86 

269 М. С. Строгович. Учение о материальной истине в уголовном 

процессе. М. 1947. стр.214; И. Л. Петрухин. Внутреннее убеждение 

суда суда и правовые презумпции//Сов. государство и прво 1964. №3. 

стр. 66; Р. Д. Рахунов. О юридических гараниях независимости судей 

в советском уголовном процессе//Сов. государство и право. 1968. №4. 

стр. 53// Ю. А. Сериков. Презумпции в гражданском судопроизводст-

ве. М. Wolters Kluwer, 2008г., стр., 86 
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meore mxarem warmoadgina mtkicebuleba, romelic 
gamoricxavs im faqtis arsebobas, romelic dadgeni-
lia kanonier ZalaSi Sesuli gadawyvetilebiT. 

magram rodesac am or faqts Soris arsebobs kon-
kurencia, Cven migvaCnia, rom faqtobrivi situacia 
sworad unda Sefasdes. im SemTxvevaSi, rodesac erT 
saqmeze gamotanili kanonier ZalaSi Sesuli gada-
wyvetilebiT ukve dadgenilia faqti, romelsac ga-
aCnia preidicialuri mniSvneloba, anu es faqti da-
dgenilia mtkicebiTi saqmianobis Sedegad, xolo gan-
xilvis procesSi arsebul saqmeze imave faqtis sawi-
naaRmdegod mxarem waradgina mtkicebulebebi, vfiq-
robT, rom sasamarTlom prioriteti unda mianiWos 
preidicialur faqtebs da xelmeored ar unda gaxa-
dos es faqti mtkicebis kvlevis sagani. ra Tqma un-
da, am SemTxvevaSi, rogorc Cven ukve aRvniSneT, sasa-
marTlom unda Seamowmos faqti-safuZveli da dar-
wmundes, rom igi akmayofilebs yvela samarTlebriv 
kriteriums. mxolod am pirobebSi SeiZleba priori-
tetebze saubari. winaaRmdeg SemTxvevaSi mniSvneloba 
ekargeba faqtis preidicialurobas, is sxva mtkice-
bulebebis arsebobis SemTxvevaSi avtomaturad aRmo-
Cndeba mtkicebis saganSi da daiwyeba misi arseboba-
ararsebobis Taobaze mtkicebiTi saqmianoba, rac mig-
vaCnia, rom dauSvebelia. amdenad, aseTi saxis konku-
rencia, rodesac erT mxarezea preidicialuri faqti, 
xolo meoreze - mtkicebuleba, romelic mas gamo-
ricxavs, araTanabarzomieria. kidev erTxel davZenT, 
rom am SemTxvevaSi xdeba ara faqti-safuZvlis uar-
yofa, aramed - mxolod misi erT-erTi elementis uar-
yofa, rac daculia preidicialurobiT. faqti-safuZ-
vlis arsebobis SemTxvevaSi moqmedebs kanonis impe-
ratiuli danawesi, romelic ar iTvaliswinebs sxva-
gvar ganmartebas.271 

                                                
271 saqarTvelos samoqlaqo saproceso kodeqis 106-e mux-
lis “b” da “g” qvepunqtebi. 
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sxvagvarad gveqneba saqme, rodesac saqmeSi dginde-
ba iseTi garemoebebi, romlebic cvlian situacias, 
miuxedavad imisa, rom faqtis preidicialuri mniSvne-
loba arc aris uaryofili. magaliTad, kanonier Za-
laSi Sesuli gadawyvetilebiT dgindeba sesxis xel-
SekrulebiT nakisri valdebuleba, xolo gansaxil-
vel saqmeSi dgindeba faqtobrivi garemoebebi, rom-
lebic uTiTeben moTxovnis xandazmulobis vadis 
gasvlaze. 

iuridiul literaturaSi aseve kiTxvas iwvevs sa-
kiTxi, Tu ramdenad inarCunebs preidicialur mniSv-
nelobas faqti, rodesac ganxilvis procesSi arse-
bul saqmeSi aseve monawileoben sxva pirebic, an kano-
nier ZalaSi Sesul gadawyvetilebaSi mxare, romelic 
monawileobda mopasuxed, am saqmeSi monawileobs ro-
gorc mesame piri damoukidebeli moTxovniT da a.S.272 

aqedan gamomdinare, sasamarTlo praqtikaSic aris 
SemTxvevebi, rodesac sasamarTlo ar iRebs faqts, 
rogorc preidicialurad mniSvnelovans, radgan mis 
mier gansaxilvel saqmeSi, garda im pirebisa, romel-
Ta mimarT gamotanili iyo kanonier ZalaSi Sesuli 
gadawyvetileba, aseve monawileoben sxva pirebic. 

unda aRiniSnos, rom am sakiTxis ganxilvisaTvis di-
di mniSvneloba eniWeba preidicialurobis procesua-
lur-samarTlebrivi mxares, romelic rogorc aRvni-
SneT, warmoadgens faqti-safuZvlis erT-erT elements.  

misi gansazRvris kriteriums warmoadgens: kanoni-
er ZalaSi Sesuli sasamarTlo gadawyvetileba (gan-
Cineba), romelic gamotanilia samoqalaqo an adminis-
traciul saqmeze; imave mxareebis monawileoba gansa-
xilvel saqmeSi. 

amdenad, preidicialoba, rogorc wesi, unda Senar-
Cundes, Tu misi procesualuri kriteriumebi dacu-

                                                
272 ix. И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 137-138 



 193 

lia. amasTan erTad, procesSi monawile axali mxare 
ar unda xdides sadavod preidicialur faqts. cxadia, 
rom faqtis preidicialoba masze aranairad ar vrce-
ldeba da am SemTxvevaSi mxolod masze aris damokide-
buli, Tu es faqti ramdenad SeiZleba Sevides mtkice-
bis saganSi. xSirad saqmeSi axali mxaris monawileoba 
xdeba preidicialuri faqtis uaryofis mizezi.273  

zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT, rom kasatoris pretenziis safuZvelze sa-
kasacio sasamarTlo amowmebs preidicialur faqtebs 
procesualur-samarTlebriv da materialur-samarT-
lebriv farglebSi.  

ganvixiloT mesame SemTxveva: SeiZleba Tu ara 
preidicialurad miCneulma faqtma dakargos Tavisi 
gansakuTrebuli Tvisebebi da transformirdes mtki-
cebis saganSi Semaval faqtaT. 

wina sakiTxis ganxilviT, Cven nawilobriv gaveciT 
pasuxi kiTxvas, Tu ramdenad SesaZlebelia preidici-
aluri faqti transformirdes mtkicebis saganSi Se-
maval faqtad. faqti-safuZvlis uaryofis SemTxveva-
Si aRar arsebobs preidicialuri faqtis gamoyenebis 
winapiroba, rac niSnavs imas, rom es faqti Sedis 
mtkicebis saganSi, romelzec vrceldeba mtkicebiTi 
saqmianobisaTvis damaxasiaTebeli yvela niSan-Tvise-
ba. magram SesaZlebelia iseTi SemTxvevebi, rodesac 
mxare, romlis sasargeblodac moqmedebs preidicia-
luri faqti, ar iyenebs mas rogorc preidicialurs 
da Tavisi poziciebis dacvis mizniT ebmeva mtkicebi-
Ti saqmianobaSi. am SemTxvevaSi, SeiZleba iTqvas, rom 
preidicialuri mniSvnelobis faqti warmoadgens 
mtkicebis saganSi Semaval faqts. 

sxvagvarad aris saqme, rodesac mosamarTle afa-
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sebs sayovelTaod aRiarebul faqtebs.274 
iuridiul literaturaSi aRniSnulia, rom sayo-

velTaod cnobilia iseTi faqti, romlis arsebobis 
Sesaxeb icis adamianTa farTo wrem, maT Soris, saq-
mis ganmxilvelma mosamarTlemac, ris gamoc aseTi 
faqti aRar saWiroebs mtkicebas.275 imisaTvis, rom 
faqti sayovelTaod iyos cnobili sakmarisia, rom am 
faqtis Sesaxeb icodnen ara marto saqmeSi monawile 
pirebma, aramed - saqmis ganmxilveli sasamarTlos 
adgilas mcxovrebma adamianTa farTo wrem.276 maga-
liTad, germaniis samoqalaqo saproceso kodeqsis 
291-e muxlis Tanaxmad, sayovelTaod aRiarebul faq-
tebs warmoadgenen sasamarTlosaTvis cnobili faq-
tebi, romlebic ar saWiroeben mtkicebas.277 aRniSnu-
li procesualuri danawesi xazs usvams im garemoe-
bas, rom, upirveles yovlisa, es faqti sasamarTlo-
saTvis unda iyos cnobili. es is faqtebia, romlebic 
cnobilia presidan, radio-televiziidan, romelTa 
realoba ar iwvevs aranair eWvs.278 

SesaZlebelia iTqvas, rom faqtis sayovelTaod 
aRiarebisaTvis unda arsebobdes ori piroba: obieq-
turi da subieqturi. obieqturi piroba miuTiTebs 
imaze, rom es faqti cnobilia farTo wrisaTvis, xo-
lo subieqturi piroba uTiTebs imaze, rom es faqti 

                                                
274 saqarTvelos samoqalaqo saproceso kodeqsis 106-e mux-
lis “a” qvepunqti 

275 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli ins-
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cnobilia sasamarTlosaTvis.279  
amasTan, gasaTvaliswinebelia SemTxvevebi, rodesac 

dasadasturebeli cnobebi gavrcelebulia da cnobi-
lia ara zogadad yvelasTvis, aramed mis Sesaxeb 
ician mxolod konkretul adgilas, rasac SeiZleba 
vuwodoT lokaluri280 xasiaTis SemTxveva. 

magram, aqac gasaTvaliswinebelia, rom rodesac 
adgili aqvs e.w. lokalur farglebSi gavrcelebul 
cnobebs, Cveni azriT, didi mniSvneloba gaaCnia imas, 
Tu ramdenad iyo es cnobebi cnobili sasamarTlosa-
Tvis, romelic ixilavs am konkretul davas. aseTi 
kategoriis SemTxvevebis ganxilvisas sakasacio sasa-
marTlom yuradReba unda miaqcios im sasamarTlos 
damokidebulebas am faqtebisadmi, romlis adgil-
mdebareobis gaTvaliswinebiT misTvis cnobili iyo 
am cnobebiT gavrcelebuli faqtebis Sesaxeb da am-
denad, aRar arsebobs maTi mtkicebis aucilebloba. 
am SemTxvevaSi xazi unda gavusvaT erT mniSvnelovan 
detals. is garemoeba, rom mxolod mosamarTlisaT-
vis an mxolod farTo wrisaTvis aris cnobili gan-
saxilveli faqtis Sesaxeb, ar aris sakmarisi imisaT-
vis, rom es faqti amoiricxos mtkicebis sagnidan. un-
da komulaciurad arsebobdes orive piroba - ro-
gorc obieqturi, aseve subieqturi. 

Semdegi faqtebi, romlebic ar Sedian mtkicebis 
saganSi, warmoadgenen udavo faqtebs. 

iuridiul literaturaSi miCneulia, rom mtkice-
bis saganSi ar Sedian udavo faqtebi, erT-erTi mxa-
ris mier aRiarebuli faqtebi. amasTan erTad gasa-
Tvaliswinebelia, rom rogorc udavo faqtebi, aseve 
aRiarebuli faqtebi xSir SemTxvevaSi ganxilulia 
erT konteqstSi.  

                                                
279 С. В. Курылев. Установление истины в советском правосудии. 

Автореферат. М. 1967г. стр. 20 
280 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli ins-
tanciis sasamarTloSi. Tb., 2006., gv. 378 
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Cven migvaCnia, rom arsebobs ori saxis udavo faq-
ti. pirveli, es is faqtebia, romelTa Taobaze mxare-
ebi ar daoben da faqti, romelic aRiara meore 
mxarem. am or moments Soris TiTqmis ar arsebobs 
gansxvaveba. orive maTganis arsebobas erTi da igive 
Sedegi aqvs. magram rogorc Cven vfiqrobT, gansxvave-
ba gamoixateba procesualur-samarTlebrivi norme-
bis ganmartebaSi. 

upirveles yovlisa, yuradReba gavamaxviloT ger-
manuli saproceso kodeqsis 288-e muxlis pirvel na-
wilze da 138-e muxlis me-3 nawilze. kerZod, 288-e 
muxlis pirveli nawilis Tanaxmad, faqtebi, romleb-
zec Tavis moTxovnas amyarebs mxare da romelic sa-
samarTlo ganxilvis ganmavlobaSi aRiara mowinaaRm-
dege mxarem, ar saWiroebs mtkicebas. amave kodeqsis 
138-e muxlis me-3 nawilis Tanaxmad, faqtebi, romle-
bic pirdapir ar arian Sedavebuli, iTvleba aRiarebu-
lad.281 rogorc vxedavT germaniis samoqalaqo pro-
cesi ganasxvavebs erTmaneTisagan procesis ganmavlo-
baSi aRiarebul faqtebs im faqtebisagan, romlebic 
ar arian Sedavebuli.  

saqmis ganxilvisas mosamarTlem relaciis282 prin-

                                                
281 Гражданское процессуальное уложение Германии. Wolters Kluwer, 

2006г., статья 138 (3), 288 (1) 
282 relacia warmoadgens samosamarTlo teqnikas, romelic 
ar aris gaTvaliswinebuli kanoniT, magram gamomdinare-
obs samoqalaqo saproceso-samarTlebrivi normebis, 
kanonis sistemidan da misi ZiriTadi principebidan. igi 
gulisxmobs mxareTa mier moxsenebuli da warmodgenili 
saqmis faqtobrivi garemoebebis sistematur dalagebas 
da saqmisaTvis mniSvnelovani faqtebis gamokveTas, udavo 
da sadavo faqtebis gamijvnas, warmodgenili mtkicebu-
lebebis da am faqtebis samarTlebriv safuZvlebTan Se-
sabamisobaSi moyvanas. dawv. ix. hain boelingi, lado Wan-
turia, samoqalaqo saqmeebze sasamarTlo gadawyvetile-
baTa miRebis meTodika, Tb. 2004 w., gv. 1-3 
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cipis mixedviT, upirveles yovlisa, unda gamoyos 
udavo faqtebi da gamijnos isini sadavo faqtebisa-
gan. Semdeg xdeba ukve sadavo faqtebis diferencire-
ba maTi iuridiuli mniSvnelobis mixedviT, rac Ta-
visTavad ukavSirdeba samarTlebriv sakiTxebs. 

samoqalaqo saproceso kodeqsi ar icnobs udavo 
faqtebis cnebas, saproceso kodeqsi gansazRvravs 
mxolod erT-erTi mxaris mier faqtis aRiarebis sa-
marTlebriv meqanizms.  

amdenad, udavo faqtebis arseboba ikveTeba sarCel-
ze Sesageblis wardgenis stadiaze. kerZod, sarCel-
Si mosarCelem unda miuTiTos konkretuli faqtebi 
da garemoebebi, romlebzec mosarCele amyarebs Ta-
vis moTxovnebs.283 Sesabamisad, mopasuxem sarCelis 
arcnobis SemTxvevaSi unda miuTiTos faqtebi da ga-
remoebebi, romlebsac emyareba misi Sesagebeli sar-
Celis winaaRmdeg.284 mxareTa axsna-ganmartebebis mos-
menis dros axal garemoebebs da mtkicebulebebs sa-
samarTlo mxedvelobaSi miiRebs mxolod kanoniT 
gaTvaliswinebul SemTxvevaSi.285 kerZod, unda arse-
bobdes ori piroba: sasamarTlo unda darwmundes, 
rom maT Sesaxeb Tavis droze ar iyo gancxadebuli 
sapatio mizeziT da es ar momxdara gaWianurebis miz-
niT. anu, miTiTebuli winapirobebi warmoadgens sa-
samarTlos mier am garemoebebis ara gasaziareblad 
miRebis safuZvels, aramed iRebs maTi ganxilvisa da 
analizis TvalsazrisiT.286  

                                                
283 saqarTvelos samoqalaqo saproceso kodeqsis 177-e mux-
lis pirveli nawilis “e” qvepunqti 

284 saqarTvelos samoqalaqo saproceso kodeqsis 201-e mux-
lis me-2 nawilis “d” qvepunqti. 

285 ix. saqarTvelos samoqalaqo saproceso kodeqsis 219-e 
muxli. 

286 aseve ix. T. liluaSvili, v. xrustali. saqarTvelos sa-
moqalaqo saproceso kodeqsis komentari. meore gamocema. 
Tb. 2007, gv. 403. 
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amdenad, mxaris ufleba, sadavod gaxados Tu ara 
esa Tu is faqti, ukavSirdeba SejibrebiTobis prin-
cips287. am uflebis Sesabamisi procesualuri mimdi-
nareobisas, argamoyenebis SemTxvevaSi moqmedebs mka-
cri procesualuri danawesebi. amdenad, udavo faqte-
bi warmoadgens saqmis mosamzadebel etapze288 mtki-
cebis sagnis formirebis dros289 gansazRvrul faq-
tebs, romlebic ar saWiroeben mtkicebas. 

faqtis aRiareba _ warmoadgens erT-erT mtkice-
bulebas, mxaris axsna-ganmartebas.290 unda aRiniSnos, 
rom faqtis aRiarebas gaaCnia misTvis damaxasiaTebe-

                                                
287 Cass. 2e civ., 24 mars 1971 : Bull ;, II. n° 130. 
288 aseve ix. S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pir-
veli instanciis sasamarTloSi. Tb., 2006., gv., 567-568/aseve 
ix. Н. Коршунов, Ю. Мареев. Гражданский процесс. Норма 2-е изд. 

М. 2008г., стр., 369-374\М. Треушников. Гражданский процесс: 
Учебник. М., 2001, стр., 267.  

289 T. liluaSvoli, “sasamarTlo gadawyvetilebis dasabu-
Tebuleba”. sabWoTa samoqalaqo samarTlisa da procesis 
aqtualuri sakiTxebi. Tb. 1977w., gv 9/aseve ix. М. Треушни-
ков, З. Чешки. М., 1991г., стр., 37\ И. Решетникова. Доказательствен-
ное право в гражданском судопроизводстве. Екатеринбург, 1997г., 

стр., 235-245. 
290 saqarTvelos samoqalaqo saproceso kodeqsis 131-e mux-
li. Sead. amave kodeqsis 102-e muxlis pirvel nawils. ase-
ve Sead. Code civil art. 1356. safrangeTis samoqalaqo kodeq-
sis miTiTebuli muxlis Tanaxmad sasamarTlo aRiarebad 
iTvleba mxaris an saamisod uflebamosili piris mier 
gakeTebuli gancxadeba. mas gaaCnia sruli Zala im piris 
mimarT vinc gaakeTa gancxadeba. is ar SeiZleba, rom ga-
moTxovil iqnes, garda im SemTxvevaSi Tu mxare daada-
sturebs, rom igi cdeboda faqtobriv garemoebebSi. da-
uSvebelia aRiarebis gamoTxova imaze miTiTebiT, rom 
mxare cdeboda samarTlebriv sakiTxebSi. aseve ix. Civ. 2e , 

28 mars 1966 : D. 1966. 541./ Civ. 1er, 23 nov.1982: Bull. civ. I, n° 

335./Com. 28 févr. 1984: Bull. civ. IV, n° 75./ 17 oct. 1995:Bull. civ. IV, 

n° 230; JCP 1996. 3938, n° 18, obs. Cadiet; RTD civ. 1996. 171, obs. 
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li niSnebi, romlebic gamoixateba imaSi, rom misi 
aRiareba SeiZleba winaswari sasamarTlo ganxilvi-
saTvis momzadebis an am saqmis sasamarTlo sxdomaze 
ganxilvis dros zepiri an werilobiTi formiT.291 

mtkicebis sagnis formirebis Semdeg aRiarebuli 
faqti amoiricxeba mtkicebis sagnidan. am SemTxvevaSi 
mniSvnelovania faqtis aRiarebis iuridiuli mniSvne-
loba. aRiarebas adgili aqvs mxolod im SemTxvevaSi, 
Tu mxare adasturebs misi mowinaaRmdege mxaris mier 
moyvanil iseT faqts, romelzec is amyarebs Tavis 
moTxovnasa Tu Sesagebels. am SemTxvevaSi gasaTva-
liswinebelia, rom mosarCele ar aris valdebuli 
miiRos aseTi aRiareba. rogorc aRvniSneT, faqtis 
arseboba-ararsebobis aRiareba warmoadgens erT-erT 
mtkicebulebas, romlis miReba-Sefasebas axasiaTebs 
zogadad mtkicebulebebTan sasamarTlos Semxeblo-
bis yvela niSan-Tviseba im Taviseburebebis gaTva-
liswinebiT, rac damaxasiaTebelia mxareTa axsna-gan-
martebis institutisaTvis.292  

sasamarTlosaTvis araviTar mtkicebulebas ara 
aqvs winaswar dadgenili Zala.293 Sesabamisad, arc 
mxaris mier faqtis aRiarebas ara aqvs winaswar da-
dgenili Zala. unda vifiqroT, rom sssk-is 131-e mux-
lis dispoziciiT gansazRvruli danawesi imis Sesa-
xeb, rom sasamarTlos SeuZlia sakmaris mtkicebule-
bad CaTvalos da sasamarTlos gadawyvetilebas sa-
fuZvlad daudos erTi mxaris mier faqtis arseboba-
ararebobis dadastureba (aRiareba), romelzec meore 
mxare amyarebs Tavis moTxovnasa Tu Sesagebels, da-
mokidebuls xdis aRniSnul aRiarebas sasamarTlos 
Sefasebaze. samarTlis normaSi miTiTebuli termini 

                                                
291 ix. saqarTvelos samoqalaqo saproceso kodeqsis 132-e 
muxli 

292 ix. iqve 131-e, 132-e, 133 muxlebi. 
293 ix. iqve 105-e muxlis pirveli nawili 



 200 

“SeuZlia” adeqvaturad aJRerebs amave kodeqsis 105-e 
muxlis danawess, romlis Tanaxmad. mtkicebulebas 
ara aqvs sasamarTlosaTvis winaswar dadgenili Za-
la da mas sasamarTlo afasebs Sinagani rwmeniT, ro-
melic unda emyarebodes sasamarTlo sxdomaze maT 
yovelmxriv, srul da obieqtur ganxilvas. 

amasTan erTad, gasaTvaliswinebelia, rom faqtis 
aRiarebis Sefasebisas mniSvneloba gaaCnia uSualod 
mxaris mier gakeTebul aRiarebas. 

iuridiul literaturaSi gamoTqmulia mosazreba, 
rasac aseve Cvenc viziarebT, rom faqtis aRiarebis, 
rogorc mtkicebulebis erT-erTi mniSvnelovani sa-
Sualebis, wyaro SeiZleba iyos uSualod mxare da 
ara - misi warmomadgeneli.294 

metad mniSvnelovania, rom kanoniT gaTvaliswine-
bulia mxaris ufleba, gaaqarwylos (uaryos) Tavisi 
aRiareba295. aRniSnuli uflebis realizacia damoki-
debulia iseTi garemoebebis arsebobaze (am garemoe-
bebs SeiZleba uwodoT mtkicebulebaTa faqtebi), rom-
lebic adastureben Secdomis Sedegad faqtis aRia-
rebas; aRniSnuli ganpirobebuli iyo iseTi garemoe-
bebiT, romlebic cnobili gaxda misTvis aRiarebis 
Semdeg, anda adgili hqonda masze fsiqikur Tu fizi-
kur zemoqmedebas, romelic gamoricxavda mis Tavis-
ufal nebas. 

am uflebis gamoyeneba mxares SeuZlia sasamarT-
los mier gadawyvetilebis gamotanamde. 

aRniSnuli miuTiTebs imaze, rom mxaris mier am 
uflebis gamoyenebisas, sasamarTlom unda ganixilos 
es garemoebebi da maT dasadastureblad gankuTvni-

                                                
294 ix. T. liluaSvili, v. xrustali. saqarTvelos samoqa-
laqo saproceso kodeqsis komentari. meore gamocema. Tb. 
2007, gv. 242 

295 saqarTvelos samoqalaqo saproceso kodeqsis 133-e mux-
li 
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li mtkicebulebebi, rac TavisTavad iTvaliswinebs 
Sesabamisi procesualuri moqmedebis ganxorciele-
bas. 

amdenad, udavo faqtebi, romlebic Cven pirobiTad 
davyaviT, rogorc sakuTriv udavo faqtebad da faq-
tis aRiarebad, miuTiTebs imaze, rom saboloo Sede-
giT maT Soris aranairi gansxvaveba ar aris, radgan 
rogorc erT, aseve meore SemTxvevaSi isini amoiric-
xebian mtkicebis sagnidan. magram gansxvavdebian maTi 
miReba-Semowmebis procesualur-samarTlebrivi regu-
laciuri meqanizmebiT, rasac didi mniSvneloba gaaC-
nia ara marto Teoriuli, aramed praqtikuli Tval-
sazrisiTac. 

aRniSnuli gansxvavebebi warmoadgens mniSvnelovan 
procesualur-samarTlebriv kriteriumebs, romelTa 
gaTvaliswinebiT sakasacio sasamarTlo amowmebs am 
faqtebis safuZvelze miRebul saapelacio sasamarT-
los gadawyvetilebis kanonierebas.296 

rac Seexeba prezumfciebs, maT Sesaxeb Cven gveqne-
ba saubari Semdeg paragrafSi. am SemTxvevaSi aRvniS-
navT mxolod imas, rom rogorc es faqtebi, aseve 
prezumirebuli faqtebi ar saWiroeben mtkicebas. mni-
Svnelovania is, rom mtkicebulebebis Sefasebisas 
ikveTeba prezumirebul faqtsa da mosamarTlis Si-
nagan rwmenas Soris Semxeblobis Taviseburebebi. 
unda aRiniSnos, rom iuridiul literaturaSi dais-
va kiTxva: mniSvnelovania Tu ara sasamarTlosaTvis 
prezumirebuli faqtebi. SeuZlia Tu ara sasamarT-
los maTi uaryofa mtkicebulebaTa Tavisufali Se-
fasebis safuZvelze.297 

aRniSnuli kiTxva gamowveulia prezumfciis Sesa-
xeb SexedulebiT, romlis Tanaxmad, igi miCneulia su-

                                                
296 ix, susg #as-606-885-05, 4 ianvari 2006w. 
297 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 101. 
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rogatul mtkicebulebad. am Sexedulebis mimdevrebi 
arian v. endemani, g. dormindontovi, a. Steinbergi.298 

vfiqrobT, rom prezumfcia ar SeiZleba miviCnioT 
mtkicebulebad, radgan prezumfciis instituts ekar-
geba Tavisi mniSvneloba. misi arsi zustad imaSi ga-
moixateba, rom prezumirebuli faqti ar saWiroebs 
dadasturebas. sxva sakiTxia, rodesac Cven vsaubrobT 
faqti-safuZvlis dadastureba-uaryofaze, romelzec 
damokidebulia prezumirebuli faqtis gamoyenebis 
bedi. Semecnebis sagani gacilebiT ufro farToa, 
vidre mtkicebis sagani, masSi SeiZleba moviazroT 
iseTi garemoebebi, obieqturi sinamdvilis faqtebi, 
romlebsac uSualo kavSiri gaaCniaT saqmesTan.299 pre-
zumfcia, rogorc garkveuli varaudi ama Tu im faq-
tis Sesaxeb, miuTiTebs imaze, rom misi dadastureba 
ar xdeba mtkicebiTi saqmianobis Sedegad. amdenad, 
mosamarTlis Sinagani rwmena SesaZlebelia safuZv-
lad daedos mtkicebulebaTa Sefasebas, magram rac 
Seexeba prezumirebul faqts, im pirobebSi, rodesac 
ar iqna uaryofili faqti-safuZveli, sasamarTlom 
unda gamoiyenos prezumirebuli faqti, rac miuTi-
Tebs mis imperatiul xasiaTze.300  

SesaZlebelia davaskvnaT, rom preidicialurad 
dadgenili faqtebi, sayovelTaod cnobili faqtebi, 
udavo faqtebi da prezumfciebi SeiZleba gaxdes sa-
kasacio sasamarTlos Sefasebis obieqti (sagani). Se-

                                                
298 Endemann W. Die Beweislehre des Civilprozesses. Heidelberg, 1860. S. 

89/Каминская В. И. Учение о правовых презумпциях в уголовном 

процессе. с 77; Дормилонтов Г. Ф. miT. naSromi. gv. 27; Штейн-

берг А. Предположения как докозательства в гражданском процессе// 

Сов. юстиция 1940. № 13. с. 13 citirebulia Ю. А. Сериков. Пре-

зумпции в гражданском судопроизводстве. М. Wolters Kluwer, 2008г., 

стр., 102. 
299 http://planetadisser.com/see/dis_167034.html . 
300 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 105 

http://planetadisser.com/see/dis_167034.html
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mowmebisas yuradsaRebia is, Tu saapelacio sasamar-
Tlom ramdenad marTebulad miiCnia faqtebi im faq-
tebad, romlebic ar saWiroeben mtkicebas, e.i. ramde-
nad marTebulad amoricxa saapelacio sasamarTlom 
es faqtebi mtkicebis sagnidan. am SemTxvevaSi sa-
kasacio sasamarTlom TviTon unda gamoiyenos Semec-
nebis xerxebi da Camoayalibos is aucilebeli kri-
teriumebi, romlebic gansazRvraven ara marto imas, 
rom es is faqtebia, romlebic ar saWiroeben mtki-
cebas, aramed imasac, Tu maTi dadgenilad cnobisa-
Tvis ra SemecnebiT-logikuri xerxebia gamosayenebe-
li da, Sesabamisad, ra procesualur-samarTlebrivi 
da materialur-samarTlebrivi kriteriumebi gansa-
zRvraven am faqtebis dadgenilad cnobas. 

IV. faqtobrivi garemoebebis dadgenisa da 
Semowmebis procesis zogierTi Tavisebureba. 

4.1. mtkicebiTi saqmianobis zogierTi Tavisebureba  

unda aRiniSnos, rom sakasacio sasamarTlos faq-
tobriv garemoebebTan mimarTebiT yvelaze ufro 
mWidro kavSiri ikveTeba faqtobrivi garemoebebis 
dadgenis procesis kanonierebis Semowmebisas, e.i. ma-
Sin, rodesac sakasacio saCivari Seicavs miTiTebebs 
procesualur-samarTlebriv normebze.  

mxedvelobaSi unda iqnes miRebuli is, rom SeuZ-
lebelia imis garkveva, Tu rogor unda ganxorciel-
des mtkicebulebaTa Segrovebis, Semowmebis, gamo-
kvlevisa da Sefasebis wesebi misi darRvevis, uaryo-
fis Tanafardobis ganxilvis gareSe. amisaTvis mniSv-
nelovania uSualod mtkicebis procesisa da misi 
yvela elementis ganxilva, anu saproceso-samarTleb-
rivi danawesebis ganxilva, rac gaxda darRvevis sa-
gani. amis Semdeg SeiZleba gamovkveToT sakasacio sa-
samarTlosaTvis kanonierebis aRsadgenad dadgenili 
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samarTlebrivi kriteriumebi. 
amdenad, gasarkvevia, ra aris mtkicebiTi saqmia-

noba da ra Semxebloba gaaCnia masTan sakasacio sa-
samarTlos? 

yvelaze mokled mtkiceba SeiZleba davaxasiaToT, 
rogorc samoqalaqo saqmis gadawyvetisaTvis iuridi-
ulad mniSvnelovani faqtobrivi garemoebebis dam-
tkicebis saqmianoba. SejibrebiTobis principidan ga-
momdinare, mxareebi sargebloben Tanabari uflebebi-
Ta da SesaZleblobebiT, daasabuTon TavianTi moT-
xovnebi, uaryon an gaaqarwylon meore mxaris mier 
wamoyenebuli moTxovnebi, mosazrebebi Tu mtkicebu-
lebebi. mxareebi TviTonve gansazRvraven, Tu romeli 
faqtebi unda daudon safuZvlad TavianT moTxovnebs 
an romeli mtkicebulebebiT unda dadasturdes es 
faqtebi.301 

Cven xazi gavusviT SejibrebiTobis gansazRvris 
meqanizms, sadac yvelaze naTlad Cans, Tu ra mWidro 
kavSiria faqtobriv garemoebebsa da mtkicebulebebs 
Soris mtkicebis procesSi. mtkicebis procesSi Se-
uZlebelia es ori instituti warmovidginoT erTma-
neTis gareSe.  

gadawyvetilebiT dadgenili faqtobrivi garemo-
ebebis Semowmebis farglebi ganisazRvreba am faqte-
bis dadgenisaTvis arsebuli saproceso wesebis dac-
vis SemowmebiT.302  

SesaZlebelia Tamamad iTqvas, rom sakasacio sasa-
marTlo procesualuri darRvevebis kuTxiT gasaCiv-
rebuli gadawyvetilebis Semowmebisas, am darRveve-
bis Semecnebas, axorcielebs procesualuri faqtebis 
damdgeni mtkicebulebebis meSveobiT. am SemTxvevaSi 

                                                
301 saqarTvelos samoqalaqo saproceso kodeqsis me-4 mux-
lis pirveli nawili. 

302 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 522 
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sakasacio sasamarTlo faqts “uyurebs” mtkicebule-
bebis meSveobiT.  

mtkicebiTi saqmianoba ukavSirdeba mtkicebis sa-
gans da mimarTulia obieqturad arsebuli mtkicebis 
saganSi (ix. $ 3.3.) Semavali faqtobrivi garemoebebis 
dadgena-uaryofis dadasturebisaken.  

mtkicebiTi saqmianoba, procesualuri Tvalsazri-
siT warmoadgens kanoniT dadgenili wesiT sasamarT-
los winaSe mxareTa poziciebis WeSmaritebis da-
dasturebas.303 procesualur samarTalSi, mtkicebu-
lebiTi TeoriaSi xSirad am sakiTxebTan dakavSire-
bul problemebze saubrobdnen da sxvadasxva mosa-
zrebas gamoTqvamdnen WeSmaritebis arsis Sesaxeb.304 
magram am SemTxvevaSi Cven unda davazustoT, Tu ras 
warmoadgens WeSmariteba mtkicebulebaTa TeoriaSi 
da sabolood ra mizans isaxavs procesualuri dar-
Rvevebis Semowmeba sakasacio sasamarTloSi.  

Cven vfiqrobT, rom pozitiur samarTlebriv Wril-
Si WeSmaritebis gansazRvras gaaCnia metad didi 
mniSvneloba. rogorc aRiniSna, mtkicebiTi saqmiano-
ba xorcieldeba mtkicebiTi saSualebebiT (saxeebiT). 
konkretuli mtkicebulebebi fasdeba mosamarTlis 
Sinagani rwmenis safuZvelze.305 xolo Sinagani rwme-
na pirdapirproporciulia WeSmaritebis dadgenis 
procesTan. 

hegeli aRniSnavda, rom WeSmariteba filosofiaSi 
warmoadgens mis Sesabamisobas realobis cnebasTan.306 

Cven SemTxvevaSi realobis aTvlis wertils war-

                                                
303 Е. В. Васьковский. Учебник гражданского процесса. 2-у изд. М. 1917 

(citirebulia М. Треушников. Хрестоматия по гражданскому 

процессу. М. 1996г., стр., 94) 
304 http://www.msk-arbitr.ru/upload/article.php?id=372 
305 saqarTvelos samoqalaqo saproceso kodeqsis 105-e mux-
lis me-2 nawili. 

306 Гегель. Философия права. Изд. Мысль. М. 1990г. стр.85 

http://www.msk-arbitr.ru/upload/article.php?id=372
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moadgens pozitiur-samarTlebrivi danawesebi, ro-
melTa dacviT aris garantirebuli mosamarTlis 
mier am realobis danaxvis SesaZlebloba. Cven vfiq-
robT, rom zustad amaSi gamoixateba samarTlis lo-
gikis mniSvneloba, anu logikuri aTvlis wertilis 
arCevaSi, rasac konkretul SemTxvevaSi warmoadgens 
samarTlebrivi norma.  

magram amasTan erTad unda gaviTvaliswinoT, rom 
WeSmaritebis pozitiur-samarTlebriv Sinaarss safu-
Zvlad udevs SejibrebiTobis principi, romlis Ta-
naxmad, materialuri WeSmaritebis principi gardaiqm-
neba formaluri WeSmaritebis principad.307 amasTan 
erTad, unda aRiniSnos, rom dadgenili faqtobrivi 
garemoebebis WeSmaritebis kriteriums warmoadgens 
praqtika.308 

samarTalSefardebiTi aqtis romelime logikuri 
operaciisadmi reducirebis SeuZlebloba cxadi xde-
ba iuridiuli normisa da sasamarTlo gadawyvetile-
bis Sefardebisas. samarTlebrivi norma warmoadgens 
aramarto logikuri operaciis aTvlis wertls, ara-
med is aris momzadebuli gadawyvetileba, gansazRvru-
li da warmodgenili SemTxveva mosamarTlisaTvis.309 

zustad am logikuri aTvliTi wertiliT mocemu-
li SemTxvevis dadasturebisaTvis procesualuri Se-
saZleblobebis gamoyenebis kanonzomierebis dacviT 
miRebuli Sedegi warmoadgens WeSmaritebas poziti-
ur samarTlebrivi gagebiT (formaluri WeSmariteba). 
aRniSnuli WeSmaritebis dadgenaSi gamoixateba mtki-
cebiTi procesis Semowmebis mizani. 

                                                
307 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 92 
308 T. liluaSvoli, “sasamarTlo gadawyvetilebis dasabu-
Tebuleba”. sabWoTa samoqalaqo samarTlisa da procesis 
aqtualuri sakiTxebi. Tb. 1977w., gv 21 

309 Ян Шапп, Система германского гражданского права, М. 2006г. с. 38 



 207 

aqedan gamomdinare, procesualuri darRvevebis Se-
mowmeba sakasacio sasamarTloSi ukavSirdeba forma-
luri WeSmaritebis miRebis winapirobebis sworad 
gansazRvras. 

magram isic unda miviRoT mxedvelobaSi, rom WeS-
mariteba konkretul SemTxvevaSi izomeba sasamarT-
los darwmunebis xarisxiT, romlis arsi vlindeba 
SejibrebiTobis principSi. 

amave dros, sasamarTlos mier mtkicebulebaTa Se-
faseba Tavisi Sinagani rwmenis safuZvelze niSnavs 
imas, rom mxolod sasamarTlo wyvets mtkicebuleba-
Ta sarwmunoobis sakiTxs, maTSi mocemuli Sinaarsis 
sinamdvilisa Tu sicruis Taobaze, rac sakmarisi un-
da iyos swori daskvnebis gasakeTeblad.310  

“germanul samarTalwarmoebaSi sasamarTlo darw-
munebaSi igulisxmeba saboloo darwmuneba. mxolod 
varaudis gadalaxva ar aris sakmarisi. aseve aRsaniS-
navia, rom praqtikaSi sasamarTlo darwmunebis for-
mebis dros ar aris aucilebeli sizuste. aRniSnuli 
saqmis monacemebSi, mTavaria varaudis mxolod iseTi 
xarisxi, romelic sasamarTlos eWvebs gaufantavs 
gansaxilvel saqmeze.”311 

SeiZleba vifiqroT, rom Sinagani rwmenis safu-
Zvelze mtkicebulebebis Sefaseba ukavSirdeba zemoT 
ganxiluli WeSmaritebis gansazRvras. am mtkicebu-
lebebidan saqmisaTvis mniSvnelovani faqtis dadge-
nisaTvis informaciis namdvilobisa da sakmarisobis 
miReba ukavSirdeba Sinagani rwmenis iuridiul, fsi-

                                                
310 М. К. Треушников Судебные доказательства. М. 1999. стр. 166\ 

aseeve ix. К. И. Комиссаров. Задачи судебного надзора в сфере 

гражданского судопроизводства. Свердловск. 1971г. стр., 45 
311 n. xoferia. mtkicebulebaTa Teoria germaniis samoqala-
qo saproceso samarTalSi. Tengiz liluaSvili, saiubi-
leo krebuli “75”, gv. 340 
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qologiur da zneobriv aspeqtebs.312 amdenad, Sinagani 
rwmenis Camoyalibeba emorCileba garkveul process, 
romlis ganmavlobaSi mosamarTle Tanmimdevrulad, 
mtkicebulebaTa samarTlebrivi da logikuri mxaree-
bis SefasebiT akeTebs daskvnebs dasadgeni faqtebis 
Taobaze. rac mTavaria, unda aRiniSnos, rom Sinagani 
rwmena Semowmebas ar eqvemdebareba. SesaZlebelia mxo-
lod im winapirobebis Semowmeba, rac sakmarisia Si-
nagani rwmenis CamoyalibebisaTvis. amdenad, rodesac 
sakasacio sasamarTlo amowmebs saapelacio sasamar-
Tlos mier mtkicebulebaTa Sefasebisas daSvebul 
darRvevebs aucileblad sworad unda gansazRvros 
Semowmebis farglebi, romelSic ar Sedis am mtkice-
bulebaTa Semfasebeli mosamarTlis Sinagani rwmena. 

magram ar unda dagvaviwydes, rom mtkicebiT saq-
mianobaSi monawileoben rogorc mosamarTle, aseve - 
mxareebi. amdenad, sakasacio sasamarTlos procesua-
luri darRvevebis Semowmebisas faqtobrivad uwevs 
mtkicebiTi saqmianobaSi sasamarTlos saqmianobis Se-
mowmeba. 

hegeli aRniSnavda, rom usafuZvloa imis miTiTeba, 
rom mxolod mosamarTleebi adgenen saqmeze faqto-
briv garemoebebs, radgan yvela adamians Seswevs amis 
unari, visac ar gaaCnia iuridiuli ganaTleba.313  

ra Tqma unda, Cvenis mxriv aRvniSnavT, rom mtkice-
biT saqmianobaSi monawileoben rogorc sasamarTlo, 
aseve is subieqtebi, romelzedac SeiZleba gavrcel-
des faqtis daumtkiceblobis araxelsayreli Sedege-
bi, anu gadawyvetilebis kanonieri Zala (mxareebi, 
Tanamonawileebi, kerZod, mosarCele, mopasuxe, Tana-
mosarCele, Tanamopasuxe, agreTve mesame piri damo-
ukidebeli sasarCelo moTxovniT da mesame piri 

                                                
312 http://society.polbu.ru/koblikov_legalethics/ch23_i.html 
313 Гегель. Философия права. Изд. Мысль. М. 1990г. стр.262 
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damoukidebeli sasarCelo moTxovnis gareSe).314 sasa-
marTlo ar SeiZleba iyos damtkicebis tvirTis (mo-
valeobis) subieqti315, magram sasamarTlo pasuxismge-
belia mtkicebiTi saqmianobis ganxorcielebisas, 
rac, upirveles yovlisa, gamoixateba mtkicebis sag-
nis gansazRvraSi, mtkicebis tvirTis sworad ganawi-
lebaSi mtkicebulebaTa uzrunvelyofisas, sasamar-
Tlo davalebebis gacemisas da a. S.316 da rac mTava-
ria - saqmisaTvis mniSvnelovani faqtobrivi garemoe-
bebis dadgenilad cnobaSi. 

amdenad, rogorc sasamarTlos, aseve mtkicebis 
saqmianobis sxva subieqtebs gaaCniaT kanoniT gaTva-
liswinebuli ufleba-valdebulebebi, romlis farg-
lebSic isini axorcieleben mtkicebiT saqmianobas, 
magram sakasacio sasamarTlos mier Semowmebas eqvem-
debareba mtkicebiTi procesSi mxolod sasamarTlos 
saqmianoba. 

germanuli mtkicebulebiTi Teoriis msgavsad SeiZ-
leba gamovyoT mtkicebis struqturuli elementebi, 
romlebsac warmoadgens faqtebis mtkicebulebaTa 
saSualebebiT dadastureba da mtkicebulebebis Seg-
roveba, moZieba da Sefaseba.317 

amasTan erTad, mtkicebas gaaCnia garegani da Sina-
gani mxareebi. 

aRniSnulTan mimarTebiT, gamovyoT mtkicebulebi-
Ti saqmianobis zogierTi Taviseburebebi, romlebic 
vlindeba samarTlebriv da logikur mxareebSi, rac 
Tan sdevs mtkicebis mTel process. 

                                                
314 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 225 

315 ix. iqve, gv. 225 
316 И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 29 
317 n. xoferia. mtkicebulebaTa Teoria germaniis samoqala-
qo saproceso samarTalSi. Tengiz liluaSvili, saiubi-
leo krebuli “75”, gv. 341 
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mtkicebiTi saqmianobis zemoaRniSnuli mxareebi 
faqtobrivad warmoadgens sakasacio sasamarTlos mi-
er mtkicebiTi procesis Semowmebis kriteriumebs, 
rac, Sesabamisad, moicavs mtkicebis struqturul 
elementebs. 

samarTlebriv mxareSi, upirveles yovlisa, unda 
vigulisxmoT is samarTlebrivi danawesebi, romle-
bic gansazRvraven mtkicebiTi saqmianobis formas. am 
mxriv unda iTqvas, rom procesualuri mtkicebis sa-
marTlebriv wyaros warmoadgens ara marto proce-
sualuri, aramed materialuri samarTalic.  

procesualur-samarTlebriv normebs, romlebic 
gansazRvravs mtkicebiT saqmianobas gaaCnia zogadi 
da specialuri xasiaTi. zogadi Sesabamisad mocemu-
lia samoqalaqo saproceso kodeqsis zogad debule-
bebSi, romlebic saerToa mTeli procesualur mtki-
cebiTi saqmianobisaTvis, xolo specialuri - gan-
sakuTrebul nawilSi, romelic gansazRvravs konkre-
tuli procesualuri urTierTobebisaTvis damaxasia-
Tebel specialur danawesebs.  

mtkicebiT procesTan mimarTebiT specialuri xasi-
aTis procesualuri normebi, procesualuri urTier-
Tobis samarTlebriv-regulaciuri TvalsazrisiT 
Tavis mxriv SegviZlia davyoT rogorc sasamarTlo 
instanciurobis, aseve samarTalwaroebis saxeobisa 
da stadiebis mixedviT. magaliTad, axlad aRmoCenil 
garemoebaTa gamo saqmis warmoebis ganaxlebis Sesa-
xeb gancxadebis Setanisas, sxva garemoebebis garda 
ganmcxadebelma unda daadasturos, rom misTvis cno-
bili gaxda iseTi garemoebebi da mtkicebulebebi, 
romlebic, adre rom yofiliyo warmodgenili sasa-
marTloSi saqmis ganxilvis dros, gamoiwvevda mis-
Tvis xelsayreli gadawyvetilebis gamotanas da a.S. 

rogorc aRiniSna, mtkicebiT saqmianobaze aseve 
gavlenas axdenen materialur-samaTlebrivi norme-
bic. am mxriv ar SeiZleba materialur-samarTlebri-
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vi normebis rolis Semcireba samoqalaqo procesua-
luri mtkicebiTi318 saqmianobis ganxorcielebaSi. 
faqtobrivad materialur-samarTlebrivi normebi 
gansazRvraven xSir SemTxvevaSi, Tu ra mtkicebule-
bebiT unda dadasturdes mtkicebis saganSi Semavali 
faqtebi, rogor unda moxdes mtkicebis tvirTis gana-
wileba, prezumfciis roli mtkicebis tvirTis gana-
wilebisas. ar SeiZleba dadasturdes garemoebebi 
iseTi saxis mtkicebulebebiT, romlebiTac dastur-
deba sxva garemoebebi da a.S.319 

amdenad, unda aRiniSnos, rom mtkicebiTi saSua-
lebebis gamoyenebisas didi mniSvneloba eniWeba 
mtkicebis saganSi Semavali faqtebis swor analizs, 
romlis safuZvels, Sesabamisad, warmoadgens sadavo 
urTierTobis momwesrigebeli materialur-samarTle-
brivi norma. 

procesualuri formis garda mtkicebiTi saqmiano-
bisaTvis damaxasiaTebelia retrospeqtiuli da re-
konstruqciuli forma.320 aRniSnuli formis mTavari 
amocanaa, aRdgenil (rekonstruirebul) iqnes is, ra-
sac hqonda adgili warsulSi.321 Sesabamisad, im cod-
nis, informaciis miReba, rac gaaCnia mtkicebulebas 
dasadgeni faqtis Taobaze, SeuZlebelia warmovidgi-
noT logikuri operaciebis gareSe. 

amdenad, am SemTxvevaSi Cvens winaSea “xidi”, rome-
lic akavSirebs samarTlebriv da logikur midgo-

                                                
318 imis gaTvaliswinebiT, rom winamdebare naSromSi Cven 
vixilavT mtkicebas samoqalaqo procesSi Cven viyenebT 
termin “samoqalaqo saproceso mtkiceba” da ara “sasa-
marTlo mtkiceba”. 

319 aseve ix. И. В. Решетникова. Доказывание в гражданском процессе. 

М., 2010г., стр., 17 
320 ix. iqve, gv., 25 
321 И. В. Решетникова. Доказывание в гражданском процессе. М., 2010г., 

стр., 25-26/Sead. С. В. Курылев. Основы теории доказывания в со-

ветском правосудии. Минск. 1969. стр. 134 



 212 

mebs erTmaneTTan. mtkicebiTi saqmianoba ar SeiZleba 
warmovidginoT ara marto samarTlebrivi mxaris, 
aramed logikuri procesebis gamoyenebis gareSe. 

mtkicebas procesSi, rogorc logika-samarTle-
briv saqmianobas, romelic mimdinareobs samoqalaqo 
saproceso formis saxiT, gaaCnia faqtebis realuri 
suraTis aRdgenis mizani.322 

aqedan gamomdinare, mtkicebiTi saqmianoba ar SeiZ-
leba warmovidginoT Semecnebis procesis gareSe, 
radgan mtkiceba warmoadgens Semecnebis procesis na-
irsaxeobas, ra drosac farTod unda iyos gamoyene-
buli Semecnebis iseTi meTodebi, rogoricaa dakvir-
veba, aRwera, aRmoCenis da fiqsaciis mecnierul-teqni-
kuri, eqsperimentuli meTodebi, gazomva, gamoangari-
Seba, modelireba, restavracia da rekonstruqcia.323 

arsebobs sxvadasxva tipis meTodebis klasifika-
cia, romelic erTobliobaSi qmnis meTodologias, 
romelic gagebul unda iqnes agreTve rogorc Teo-
riuli da praqtikuli principebisa da saSualebebis 
sistemis organizacia da agebuleba.324 

magram Cveni interesis sagans warmoadgens samoqa-
laqo saproceso mtkiceba, rogorc Semecnebis erT-
erTi nairsaxeoba, romlis ganxorcielebis formula 
mocemulia samarTlebriv normaSi. 

imis gaTvaliswinebiT, rom mtkicebis mizania iuri-
diulad mniSvnelovani faqtobrivi garemoebebis dad-
gena, unda aRiniSnos am faqtebis retrospeqtiul-re-
konstruqciuli xasiaTi, romelic procesis monawi-
le subieqtebs avaldebulebs dasadgeni viTarebis 
aRdgenas, TavisTavad moiTxovs uSualo da Sualo-

                                                
322 М. К. Треушников Судебные доказательства. М. 1999. стр. 50 
323 И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., 

стр., 26/Ф. Н. Фоткулин. Общие проблемы процессуального доказы-

вания.. Казань–стр.,40-41. 
324 http://istina.rin.ru/cgi-bin/print.pl?sait=3&id=3763. 

 

http://istina.rin.ru/cgi-bin/print.pl?sait=3&id=3763
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biT Semecnebas. aRniSnuli Semecnebis saxeebi mWid-
rod aris dakavSirebuli mtkicebulebaTa sxvadasxva 
saSualebasTan.  

ZiriTadad procesualuri mtkiceba xorcieldeba 
SualobiTi Semecnebis saxiT, radgan xSirad xdeba 
zustad iseTi garemoebebis dadgena, romlebsac ad-
gili hqonda warsulSi da aucilebelia sxvadasxva 
mtkicebulebis gamoyenebiT aRdges warsulSi momxda-
ri sinamdvile. magram es imas ar niSnavs, rom proce-
sualuri mtkiceba uSualo SemecnebiT ar xorciel-
deba. aris SemTxvevebi, rodesac sasamarTloSi au-
cilebeli xdeba iseTi garemoebebis dadgena, romle-
bic ganagrZoben arsebobas saqmis ganxilvis dros 
(magaliTad, adgilze daTvaliereba, nivTobrivi mtki-
cebulebebis daTvaliereba da a.S.). “sasamarTlos mi-
er saqmisaTvis mniSvnelobis mqone garemoebebis 
grZnobadi aRqmis gziT dadgenis dasaSveboba SeiZle-
ba imiT dasabuTdes, rom aseTi aRqmisas saWiro ar 
aris logikuri, azrobrivi procesebis Careva, rad-
gan empiriul safexurze xdeba faqtis mxolod kons-
tatacia.”325 

Sesabamisad, mtkicebiTi saqmianoba - es iseTi pro-
cesualur-samarTlebrivi urTierTobaa, romelsac ga-
aCnia garkveuli stadiebi da misi subieqtebis ufle-
ba-valdebulebebi. Cven ukve gavamaxvileT yuradReba 
imaze, rom mtkicebiT saqmianobaSi monawileoben ro-
gorc procesis mxareebi, aseve sasamarTlo. magram 
mtkicebiTi saqmianobis yovel subieqts gaaCnia kano-
niT misTvis gankuTvnili uflebamosileba, romlis 
Taviseburebebi vlindeba mtkicebiTi saqmianobis sxva-
dasxva stadiaze. i. reSetnikova gamoyofs mtkicebiTi 
saqmianobis ramdenime stadias. esenia: mtkicebis sag-
nis gansazRvra; mtkicebulebaTa Segroveba; mtkicebu-

                                                
325 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 206. 
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lebaTa gamokvleva sasamarTloSi; mtkicebulebaTa 
Sefaseba.326 aqve igi askvnis, rom samoqalaqo sapro-
ceso mtkicebis stadiebi _ es aris garkveuli, pro-
cesualuri subieqtebis Tanmimdevruli mtkicebiTi 
saqmianoba, romelic urTierTkavSirSia samoqalaqo 
procesis stadiebTan.327 ar SeiZleba ar daveTanxmoT 
aRniSnul mosazrebas, magram aqve mivuTiTebT, rom 
stadiebad dayofili zemoaRniSnuli moqmedebebis 
mTavar mizans warmoadgens saqmisaTvis mniSvnelovani 
faqtobrivi garemoebebis dadgena. imisaTvis, rom 
sworad ganxorcieldes mtkicebulebaTa Segroveba, 
maTi gamokvleva da Sefaseba, upirveles yovlisa, 
sworad unda ganisazRvros dasadgeni faqtebis wre. 
magram yovelive amisaTvis aucilebelia pasuxismgeb-
lobis ganawileba mtkicebisas, rasac uzrunvelyofs 
mosamarTle. amdenad, vfiqrobT, rom zemoaRniSnul 
stadiebTan erTad, aseve unda moviazroT mtkicebis 
tvirTis sworad ganawileba. 

rogorc ukve aRvniSneT, mtkiceba, Tavisi Sinaar-
sis gaTvaliswinebiT, warmoadgens process, romel-
Sic unda ganvasxvaoT misi Sinagani da garegani mxa-
reebi. mis Sinagan mxares warmoadgens logikur-fsi-
qologiuri azrobrivi mxare, xolo garegans warmo-
adgens praqtikuli, procesualuri mxare.328 mtkice-
biT saqmianobaSi argumentacias (rac logikuri ope-
raciis msgavsad xorcieldeba) gaaCnia didi mniSvne-
loba, radgan mxareebi waradgenen mtkicebulebebs 
da aseve monawileoben maT gamokvlevasa da Sefaseba-
Si. am gagebiT mtkicebiTi saqmianoba gamoixateba mo-

                                                
326 И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., 

стр., 37 aseve ix. С.С. Алексеев. Общая теория права. т.2, М.1982г., 

с.336. 
327 И. В. Решетникова. Доказывание в грпажданском процессе. М., 

2010г., стр., 25. 
328 Н. М. Коршунов. Ю. Л. Мареев, Гражданский процесс. Изд. Норма. 

М. 2008. стр 236. 
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sazrebebisa da Sedavebebis dasabuTebasa da sasamar-
Tlos darwmunebaSi.329 

mtkicebiTi saqmianobis saSen masalas warmoadgens 
mtkicebuleba, romelic aris procesualuri saSua-
leba, riTac mxareebi sasamarTloSi adastureben saq-
misaTvis mniSvnelovan faqtobriv garemoebebs, rac mi-
iReba da gamoikvleva kanoniT dadgenili wesebis dac-
viT. 

mtkicebis zemoaRniSnuli garegani da Sinagani mxa-
reebi vlindeba mtkicebulebebis raobaSi. zustad am 
mtkicebulebebis meSveobiT xdeba faqtiuri situaci-
is aRdgena, danaxva.  

amdenad, mtkicebulebis Sinaarsi gamoixateba im 
informaciaSi, codnaSi, romelsac is atarebs dasad-
geni faqtis Taobaze. xolo formaSi igulisxmeba mi-
si procesualuri saSualeba, romelic mkacrad aris 
gansazRvruli samoqalaqo saproceso kodeqsiT da 
iTvaliswinebs yoveli mtkicebulebiTi saSualebis ga-
moyenebis zogad da gansakuTrebul, specialur wesebs.  

magaliTad, n. xoferia aRniSnavs, rom germaniis 
mtkicebiTi samarTlis TeoriaSi miRebulia mtkice-
bulebebis Semdeg klasifikacia: 1. mtkicebis miznob-
riobis mixedviT ganasxvaveben srul mtkicebulebebs 
da mtkicebulebebs, romlebic exmareba gansazRvru-
li faqtebis albaTobis damtkicebas. srulad iwode-
ba mtkicebulebebi, romelTa WeSmaritebaSi sasamarT-
lo absoluturad darwmunebulia. faqtiur mtkice-
bad iwodebian mtkicebulebebi, romelTa meSveobiT 
dasturdeba sxva faqtebis simarTle an sicrue. Zi-
riTad mtkicebulebad iwodeba mtkicebulebebi, rom-
lebsac warmoadgenen mtkicebis tvirTis matarebeli 
mxareebi. urTierTsawinaaRmdego mtkicebulebas, an 
kontrargumentebs warmoadgenen mowinaaRmdege mxa-

                                                
329 А.А. Эйсман. Логика доказывания. М. 1971\citirebulia С.С. 

Алексеев. Общая теория права. т.2, М.1982г., с.337. 
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ris mier arsebuli mtkicebulebebis uaryofis saSua-
lebebi. 2. mtkicebulebebis warmodgenis saSualebe-
bis mixedviT ganasxvaveben pirdapir da irib mtkice-
bulebebs. pirdapiri mtkicebulebiT xorcieldeba sa-
marTlebrivi normis faqtobrivi Semadgenlobis arse-
bobis uSualo dadastureba. iribi mtkicebuleba ewo-
deba iseT mtkicebulebas, romelTa sagania faqti - 
mtkicebebi. 3. procesualuri formis mixedviT gana-
sxvaveben mkacr mtkicebulebebs da Tavisufal mtki-
cebulebebs. mkacrs uwodeben iseT mtkicebulebebs, 
romlebic gaTvaliswinebuli samoqalaqo procesua-
luri kanonmdeblobiT. Tavisufali mtkicebulebebi 
ar aris damokidebuli kanoniT gaTvaliswinebuli 
mtkicebis saSualebebze. magaliTad, ucxouri samar-
Tlis komentari, cnobebi.330 

amdenad, mtkicebiTi saqmianoba xasiaTdeba garkve-
uli TaviseburebebiT, romlebic vlindeba procesua-
lur-samarTlebriv formaSi, atarebs retrospeqti-
ul-rekonstruqciul xasiaTs, igi avaldebulebs mxa-
reebs aRadginon momxdari SemTxvevis suraTi, ro-
melsac gaaCnia kompleqsuri procesualur-samarTle-
brivi da logikuri mniSvneloba.331 amasTan erTad 
mtkiceba warmoadgens mtkicebulebaTa Segrovebis, 
Semowmebis da SefasebisaTvis sasamarTlosa da mxa-
reebis samarTliT mowesrigebul saqmianobas, rom-
lis mizania saqmis sworad gadawyvetisaTvis mniSvne-
lobis mqone faqtobrivi garemoebebis dadgena.332 

                                                
330 n. xoferia. mtkicebulebaTa Teoria germaniis samoqala-
qo saproceso samarTalSi. Tengiz liluaSvili, saiubi-
leo krebuli “75”, gv. 344-345/ aseve ix. Н. М. Коршунов. 

Ю. Л. Мареев, Гражданский процесс. Изд. Норма. М. 2008. стр 236. 
331 aseve ix. И. В. Решетникова. Доказывание в грпажданском про-

цессе. М., 2010г., стр., 28. 
332 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 208. 
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zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT, rom sakasacio sasamarTlos Semowmebis 
obieqts SeiZleba warmoadgendes procesualuri dar-
Rvevis faqtebi, rac ukavSirdeba mtkicebis sagnis 
gansazRvris, mtkicebis tvirTis ganawilebis, mtkice-
bulebaTa Segrovebis, maTi gamokvlevisa da Sefase-
bis marTebulebis Semowmebas. Semowmeba moicavs 
mtkicebiTi saqmianobis samarTlebriv da logikur 
mxareebs, romlis mizans warmoadgens formaluri We-
Smaritebis dadgena. 

konkretuli Tematikis gaTvaliswinebiT, Cven ar 
CavurRmavdiT mtkicebiT saqmianobasTan dakavSire-
bul sxvadasxva Teoriul Sexedulebas. Cven mxolod 
zogadi daxasiaTebiT vecadeT Segveqmna garkveuli 
warmodgena samoqalaqo saproceso mtkicebaze raTa 
gamokveTiliyo mtkicebiTi procesis zogierTi Tavi-
sebureba, rac warmoadgens sakasacio sasamarTlos 
Semowmebis obieqts.  

4.2. mtkicebiTi saqmianoba da misi Sefaseba sakasacio 
sasamarTloSi 

imis gaTvaliswinebiT, rom sakasacio sasamarTlos 
qarTuli modeli ar aris faqtebis damdgeni sasamar-
Tlo da amowmebs mxolod gasaCivrebuli gadawyveti-
lebis samarTlebriv mxares, uneblieT ibadeba kiTx-
va: xdeba Tu ara mtkicebiTi saqmianoba sakasacio sa-
samarTloSi, Tuki cnobilia, rom “mxolod faqtebis 
da ara samarTlebrivi sakiTxebis damtkicebaa SesaZ-
lebeli da aucilebeli”.333  

swored am SemTxvevaSi unda movixmoT mtkicebiTi 

                                                
333

 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 
w., gv. 58. Sead. Marie-Noëlle Jabard-Bachellier, La technique de 

cassation, pourvois et arrêts en matière civile, 2010, p, 49 
 



 218 

saqmianoba sasamarTlo instanciurobis Tavisebure-
bebis gaTvaliswinebiT. Cven ukve aRvniSneT, rom sa-
apelacio da sakasacio instanciis sasamarTloebSi 
saqmis ganxilvisas, aseve SeiZleba mtkicebis saganSi 
Sediodes is procesualur-samarTlebrivi faqtebi, 
romlebic uSualo gavlenas axdenen gadawyvetile-
bis miRebaze. (ix. $ 3.3.). 

Sesabamisad, am faqtobrivi garemoebebis dadgena, 
romlebic miuTiTeben procesualur-samarTlebrivi 
normis darRvevaze, saWiroebs kanoniT dadgenili we-
siT mtkicebas. amdenad, sakasacio sasamarTloSi xor-
cieldeba mtkicebiTi saqmianoba, romelsac gaaCnia 
misTvis damaxasiaTebeli Taviseburebebi da romelic 
ar SeiZleba gavaigivoT zogadad saproceso mtkice-
bis damaxasiaTebel saqmianobasTan. zustad aRniSnu-
li mtkicebis sagnis sworad gansazRvriT uzrunvel-
yofilia sakasacio sasamarTlos mier saapelacio 
sasamarTlos mtkicebiTi procesis Semowmeba. 

upirveles yovlisa, misi Tavisebureba imaSia, rom 
kasators SeuZlia miuTiTos im faqtebsa da mtkice-
bulebebze, romlebic adastureben saproceso samar-
Tlis normebis darRvevas, Tu sakasacio saCivari 
saproceso normebis darRvevas emyareba.334 kasatoris 
mowinaaRmdege mxares eZleva ufleba sakasacio saCiv-
ris winaaRmdeg warmoadginos werilobiTi pasuxi.335 
miuxedavad imisa, rom kanonSi pirdapir ar aris mi-
TiTebuli sakasacio saCivarze Sesageblis Sinaarsis 
Sesaxeb, kanonis 399-e muxlis Tanaxmad saqmis gan-
xilva sakasacio sasamarTloSi warmoebs im wesebis 
dacviT, romlebic dadgenilia saapelacio sasamarT-
loSi saqmeTa ganxilvisaTvis, garda im gamonaklise-
bisa, romelTac sakasacio sasamarTloSi saqmis war-

                                                
334 saqarTveos samoqalaqo saproceso kodeqsis 396-e mux-
lis pirveli nawilis “v” qvepunqti. 

335 ix. iqve me-400 muxli. 
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moebis Tavi Seicavs. amdenad, saapelacio sasamarT-
loSi saqmis momzadebis mizniT, sssk-is 373-e muxlis 
debulebaTa mixedviT da sakasacio sasamarTlos ins-
tanciuri funqciis Taviseburebebis gaTvaliswine-
biT, sakasacio SesagebelSi adekvaturi asaxva unda 
hpovos sakasacio saCivarSi336 miTiTebuli sakiTxebis 
gabaTileba-gaqarwylebis dasabuTeba-argumentaciam. 

amdenad, am paragrafiT gansazRvruli konteqstis 
Sinaarsis dacviT SeiZleba iTqvas, rom sakasacio sa-
samarTloSi mtkicebis sagans warmoadgens kasatori-
sa da misi mowinaaRmdege mxaris mier miTiTebuli 
procesualuri xasiaTis faqtebi, romlebic asabu-
Teben (amarTleben) sakasacio saCivrisa Tu sakasacio 
Sesageblis safuZvels.  

amasTan erTad, mniSvnelovania sakasacio sasamarT-
los mosamarTlis boWvis Tu Tavisuflebis fargle-
bi. im SemTxvevaSi, Tu kasatori uTiTebs procesua-
lur darRvevebze, mosamarTle SeiZleba gascdes sa-
kasacio saCivriT miTiTebuli darRvevebis boWvis 
farglebs, mxolod sssk-is 404-e muxlis pirveli 
nawiliT gansazRvruli wesiT.337 aRniSnuli normis 
Tanaxmad, sakasacio sasamarTlo amowmebs gadawyve-
tilebas sakasacio saCivris farglebSi. sakasacio 
sasamarTlos ar SeuZlia Tavisi iniciativiT Seamow-
mos saproceso darRvevebi, garda 396-e muxlis pirve-
li nawilis “v” qvepunqtSi miTiTebuli faqtebisa. 
kerZod, im faqtebisa da mtkicebulebebis, romlebic 
adastureben procesualur darRvevebs, Tu sakasacio 
saCivari saproceso normebis darRvevas emyareba. 

am SemTxvevaSi metad sainteresoa mtkicebiTi saq-
mianobis specifika sakasacio sasamarTloSi da mo-

                                                
336 saqarTveos samoqalaqo saproceso kodeqsis 396-e mux-
lis Sinaarsi. 

337 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 520. 
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samarTlis roli am saqmianobaSi. upirveles yovli-
sa, migvaCnia, rom dakonkretebul unda iqnes sakasa-
cio sasamarTloSo mosamarTlis moqmedebis fargle-
bi, sssk-is 404-e muxlis pirveli nawilis konteqstis 
gaTvaliswinebiT. 

savsebiT marTebulad aris miTiTebuli erT-erT 
sadisertacio naSromSi: “Teza, rom kanoni yovel-
Tvis mosamarTleze maRla dgas, aris mniSvnelovani 
principi, romelic saxelmwifoSi individis samarT-
lebrivi dacvis garantiaa.338” 

amave naSromSi miTiTebulia:“amasTan, es ar niSnavs 
imas, rom mosamarTle kanonis sityvasityviTi ganmar-
tebiT unda SeizRudos. es iqneboda aRniSnuli prin-
cipis mcdari gageba, rac samosamarTlo samarTlis 
daniSnulebisa da samarTlebrivi dacvis garantiebs 
kiTxvis niSnis qveS daayenebda. imavdroulad mosamar-
Tle SeboWilia samarTliT, romelic mas ar aZlevs 
uflebas, kanonis norma calkeul SemTxvevebTan mi-
marTebiT “avtomaturad” gamoiyenos, magaliTad, ma-
Sin, Tu is ar Seesabameba samarTlis zogad princi-
pebs,339 asworos kidec. mosamarTlis amocanaa konkre-
tuli SemTxvevis gadawyvetisas ipovos samarTali.340” 

                                                
338 Heck, das Problem der Rechtsgewinnung, Gesetzesauslegung und inte-

ressenjurisprudenz, Begriffsbildung und a und interessenjurisprudenz, 

1932, S. 50 citirebulia, sofio CaCava, sadisertacio na-
Sromi samarTlis doqtoris akademiuri xarisxis mosapo-
veblad, “moTxovna da moTxovnis safuZvlebis konkuren-
cia kerZo samarTalSi, Tb., gv. 46  

339 Brandenburg, Die teleologische Reduktion, 1983, S. 4” citirebulia, 
sofio CaCava, sadisertacio naSromi samarTlis doqto-
ris akademiuri xarisxis mosapoveblad, “moTxovna da mo-
Txovnis safuZvlebis konkurencia kerZo samarTalSi, 
Tb., gv. 43  

340 Heck, das Problem der Rechtsgewinnung, Gesetzesauslegung und inte-

ressenjurisprudenz, Begriffsbildung und a und interessenjurisprudenz, 

1932, S. 11; Lrenz/Wolf, Allgemeiner Teil des Burgerlichen RECHTS, 9. 
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igive avtori aRniSnavs, rom mosamarTlis “mier 
gamosayenebeli normis Sinaarsis TanaSemoqmedia da 
ara - kanonis teqstis meqanikurad ganmxmovanebeli.341” 

ar SeiZleba, ar daveTanxmoT zemoaRniSnul mosa-
zrebebs. Cvens SemTxvevaSi sakasacio sasamarTloSi 
mtkicebis sagnis gansazRvras da am mtkicebiT saqmi-
anobaSi mosamarTlis rolis dadgenas metad didi 
mniSvneloba eniWeba misi moqmedebis farglebis gan-
sazRvrisaTvis, rasac aseve didi praqtikuli mniSvne-
loba aqvs sakasacio sasamarTloSi saqmis warmoebis 
dros. 

aqedan gamomdinare, ibadeba ori kiTxva: pirveli, 
aZlevs Tu ara zemoaRniSnuli samarTlebrivi danawe-
sebi mosamarTles SesaZleblobas, procesualur da-
rRvevebze sakasacio saCivarSi miTiTebis SemTxvevaSi 
Tavisi iniciativiT gamoikvlios mxolod procesua-
luri darRvevis damadasturebeli mtkicebulebebi, 
Tu aseve unda gamoikvlios is faqtebi, romelzedac 
mxare ar uTiTebda; meore, SeuZlia Tu ara kasatorma 
miuTiTos procesualur darRvevebze sakasacio sasa-
marTloSi saqmis ganxilvis dros, rodesac mas am 
darRvevebis Taobaze ar hqonda miTiTebuli sa-
kasacio saCivarSi misi warmoebaSi miRebis stadiaze. 

Tavidanve unda xazgasmiT aRvniSnoT, rom miTiTe-
buli kiTxvebi ar exeba im procesualur darRvevebs, 
romlebic warmoadgens gasaCivrebuli gadawyvetile-
bis absoluturi gauqmebis safuZvels, radgan am 

                                                                                                    
Auft., 2004, &3, RdNr. 37 citirebulia, sofio CaCava, sadiser-

tacio naSromi samarTlis doqtoris akademiuri xaris-

xis mosapoveblad, “moTxovna da moTxovnis safuZvlebis 
konkurencia kerZo samarTalSi, Tb., gv. 43. 

341 sofio CaCava, sadisertacio naSromi samarTlis doqto-
ris akademiuri xarisxis mosapoveblad, “moTxovna da 
moTxovnis safuZvlebis konkurencia kerZo samarTalSi, 
Tb., gv. 43, asseve ix. d. kereseliZe, kerZo samarTlis 
uzogadesi sistemuri cnebebi. Tb. 2009, gv. 65. 
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procesualur darRvevebTan dakavSirebiT moqmedeben 
gansxvavebuli procesualur-samarTlebrivi reguli-
rebis saSualebebi.342 

pirvel kiTxvasTan dakavSirebiT unda aRiniSnos, 
rom dasabuTebul sakasacio pretenziaSi (ix $ 1.3, $ 3.2.) 
miTiTebuli faqti343 warmoadgens procesualur-sa-
marTlebrivi normis darRvevis faqts, ufro zustad, 
im faqtobriv garemoebebs, romlebic miuTiTebs ara 
marto procesualur darRvevaze, aramed aseve imaze, 
rom am darRvevis Sedegad iqna gamotanili araswori 
gadawyvetileba, anu es darRveva warmoadgens ara-
swori gadawyvetilebis gamomwvev Sedegs.344 aRniSnu-
li daskvnis gakeTebis SesaZleblobas gvaZlevs sa-
marTlebriv normaTa ganmartebis specifikacia, ro-
desac damxmare normebis meSveobiT xdeba gamosaye-
nebeli samarTlis normis Sinaarsis dazusteba, da-
konkreteba, rodesac samarTlis normis Semadgenlo-
bis niSnebi ikavebs samarTlebrivi Sedegis adgils.345 
Sesabamisad, am samarTlebrivi Sedegis dadgoma Ta-
vis mxriv ukavSirdeba axal, ufro konkretul Semad-
genlobas. (ix. $ 3.1.). am SemTxvevaSi yuradReba mivaq-
cioT sssk-is 407-e muxlis me-2 nawilis danawess, ro-
melic kasators aZlevs uflebas warmoadginos dasa-
Svebi da dasabuTebuli sakasacio pretenzia (Sedave-
ba), romliTac uaryofilia faqti-safuZveli da, Se-
sabamisad, ver iqneba gamoyenebuli prezumirebuli 

                                                
342 saqarTveos samoqalaqo saproceso kodeqsis 394-e muxli. 
343 ix. iqve 407-e muxlis me-2 nawili, aseve amave kodeqsis 
404-e muxlis pirveli nawili, aseve amave kodeqsis 396-e 
muxlis pirveli nawilis “v” qvepunqti. 

344 saqarTveos samoqalaqo saproceso kodeqsis 393-e mux-
lis me-3 nawili. aseve ix. Civ. 1-er, 12 juill. 1989, Bull.civ. I, n 

288/citirebulia, К. В. Балакин, диссертация на соискателя уче-
ной степени кандидата юридических наук. Обжалование постановле-
ний судов гражданской юрисдикции во Франции. М. 2001г., стр.121.  

345 Ян Шапп, Система германского гражданского права, М. 2006г. с. 25. 
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faqti (ix $ 3.2.). magram imisaTvis, rom davakonkretoT 
am normaSi mocemuli danawesi dasaSvebi da dasabu-
Tebuli sakasacio pretenziis (Sedavebis) Sinaarsis 
gasagebad, Cven unda gamovyoT da “davupirispiroT” 
aRniSnuli instituti dadgenili faqtobrivi garemo-
ebebis savaldebulod gasaTvaliswinebel instituts 
(ix. $ 3.2.) da ganvsazRvroT misi arsebiTi niSnebi spe-
cifikaciis meSveobiT.  

amisaTvis unda ganvsazRvroT zogadad sakasacio 
saCivris Semowmebis farglebi, romlis procesua-
lur-samarTlebrivi danawesi mocemulia sssk-is 404-e 
muxlis pirveli nawiliT. aRniSnuli norma akonkre-
tebs, rom sakasacio sasamarTlos SeuZlia Tavisi ini-
ciativiT Seamowmos procesualuri darRvevis faq-
tebi im SemTxvevaSi (amave kodeqsis 396-e muxlis pir-
veli nawilis “v” qvepunqtis danawesi), Tu sakasacio 
saCivari saproceso normebis darRvevas emyareba, e.i. 
rodesac am darRvevis Sesaxeb (faqti) uTiTebs kasa-
tori. 

magram sul sxvagvarad gvaqvs saqme, rodesac xde-
ba am faqtis dadastureba, anu procesualur-samar-
Tlebrivi normis darRvevis damtkiceba. arc erT ze-
moaRniSnul normaSi ar arsebobs mosamarTlis boWva 
Tavisi iniciativiT procesualuri darRvevis faqtis 
damadasturebel mtkicebulebaTa Semowmebaze. piri-
qiT, mosamarTles SeuZlia Seamowmos mtkicebulebe-
bi, romlebic adasturebs procesualur darRvevebs. 
Sesabamisad, aRniSnuli saqmianoba ukavSirdeba pro-
cesualur-samarTlebriv WrilSi mtkicebis stadie-
bis gansazRvras.  

amdenad, damxmare samarTlis normebis meSveobiT 
specifikaciis principis gamoyeneba, samarTlis nor-
mis sistemuri ganmartebis xerxebis gamoyenebiT da 
sakasacio sasamarTlos instanciurobis346 gaTvalis-

                                                
346 am SemTxvevaSi Cven mxedvelobaSi gvaqvs sakasacio ins-
tanciis sasamarTlos iseTi arsebiTi niSani, rogoricaa 
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winebiT SesaZlebels xdis, sworad ganimartos pro-
cesualuri darRvevebis Semowmebis wesi. 

daskvnis saxiT pirvel kiTxvaze SesaZlebelia ga-
vceT Semdegi pasuxi: sakasacio sasamarTlos ar Se-
uZlia Tavisi iniciativiT gaamaxvilos yuradReba 
procesualuri normebis darRvevis faqtebze. mxolod 
kasatoris mier am faqtebze miTiTebis Semdeg, saka-
sacio sasamarTlo uflebamosilia, Tavisi iniciati-
viT Seamowmos mtkicebulebebi, romlebic adasture-
ben procesualur-samarTlebrivi darRvevis faqtebs. 

Semdeg kiTxvaze pasuxi faqtobrivad gamomdinare-
obs zemoaRniSnuli procesualuri danawesebidan. 
magram amasTan erTad mniSvnelovania aRvniSnoT Sem-
degi: procesualur-samarTlebrivi normebis darRve-
vasTan dakavSirebuli mtkicebiTi saqmianobisas, ze-
moaRniSnuli Taviseburebebis gaTvaliswinebiT, da-
culi unda iqnes kanoniT gaTvaliswinebuli Sejib-
rebiTobisa da mxareTa Tanasworobis principi. mi-
uxedavad imisa, rom sakasacio sasamarTloSi saqmeTa 
warmoebis momwesrigebeli normebiT pirdapir ar 
aris miTiTebuli is samarTlebrivi danawesi, rom-
lis Tanaxmad sakasacio saCivris ganxilvis dros ka-
sators aekrZaleboda procesualur darRvevebze mi-
TiTeba da, Sesabamisad, mtkicebulebebis warmodgena, 
Tu man Tavis droze es ufleba ar gamoiyena, magram 
vfiqrobT, rom am kanoniT gaTvaliswinebuli am uf-
lebis gamoyenebis SesaZleblobebi unda ganimartos 
im principebTan SesabamisobaSi, romlebic warmo-
adgenen samarTalwarmoebis ganxorcielebis safuZ-
vels.347 

                                                                                                    
gasaCivrebuli gadawyvetilebis Semowmebis samarTlebri-
vi mxare (ix. $ 1.3.). 

347 ix. saqarTveos konstituciis 85-e muxlis me-3 nawili, 
aseve saqarTvelos samoqalaqo saproceso kodeqsis me-4 
da me-5 muxlebi. 
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amrigad, meore kiTxvis pasuxad unda aRiniSnos, 
rom kasators sakasacio saCivris ganxilvis stadia-
ze aRar unda mieces imis SesaZlebloba, rom miuTi-
Tos procesualur darRvevebze da warmoadginos 
amis dasadasturebeli mtkicebulebebi, radgan amiT 
SesaZlebelia araTanabar mdgomareobaSi Caayenos 
kasatoris mowinaaRmdege mxare. 

zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT, rom mtkicebis sagans sakasacio sasamarT-
loSi SeiZleba warmoadgendes mxolod procesualu-
ri darRvevis faqtebi, romlebzec SeuZlia miuTiTos 
kasatorma mxolod sakasacio saCivris wardgenis mo-
mentSi da romelTa dasadgenad sakasacio sasamarT-
los Tavisi iniciativiT SeuZlia Seamowmos saami-
sod gankuTvnili mtkicebulebebi, riTac sabolood 
uzrunvelyofilia saapelacio sasamarTlos mier 
ganxorcielebuli mtkicebiTi procesis Semowmeba. 

4.3. mtkicebiTi procesis Sefasebis zogierTi 
samarTlebrivi da logikuri kriteriumebi  

sakasacio sasamarTloSi mtkicebis sagnisa da 
mtkicebiTi saqmianobis zemoaRniSnuli Taviseburebe-
bi gansazRvraven saapelacio sasamarTlos mier faq-
tobrivi garemoebebis dadgenis mTeli procesis Se-
mowmebis specifikas. upirveles yovlisa unda aRi-
niSnos, rom es Taviseburebebi exeba mtkicebiTi saq-
mianobis im mxareebs, romlebSic gamokveTilia mosa-
marTlis roli.  

zemoaRniSnulidan gamomdinare, ibadeba kiTxva: 
konkretulad ra faqtebzea saubari, anu ra procesu-
alur darRvevebze, romlebic uTiTeben materialur-
samarTlebrivi faqtebis dadgenasTan dakavSirebul 
procesualur darRvevebze. 

wina paragrafSi gakeTebuli daskvnebis mixedviT, 
saqmisTvis mniSvnelovani faqtobrivi garemoebebis 
dadgenasTan dakavSirebuli procesualuri darRveve-
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bi SeiZleba ukavSirdebodes: 1. mtkicebis sagnis gan-
sazRvras; 2. mtkicebis tvirTis ganawilebis Sefase-
bas; 3. mtkicebulebis dasaSvebobis, gankuTvnadobisa 
da gamokvlevis Sefasebas; 4. mtkicebulebis Sefase-
bas.  

rac Seexeba mtkicebis sagans, misi sworad gansa-
zRvra aucilebelia mtkicebis procesis sxva, danar-
Ceni stadiebiT mocemuli saqmianobis sworad war-
marTvisaTvis. am stadiis mniSvnelobis Taobaze Cvens 
yuradReba gavamaxvileT mtkicebis sagnis daxasia-
Tebisas (ix. $ 3.3.). konkretul SemTxvevaSi Cven Seve-
xebiT mtkicebis tvirTis ganawilebis Sefasebis, 
mtkicebulebis dasaSvebobis, gankuTvnadobisa da ga-
mokvlevis Sefasebasa da mtkicebulebis Sefasebis 
zogierT sakiTxs, radgan, rogorc Cven migvaCnia, aR-
niSnuli stadiebi warmoadgens mtkicebiTi saqmiano-
bis realizaciis process.  

miTiTebuli stadiebis Sefasebis kriteriumebi, Se-
sabamisad, SeiZleba davyoT mtkicebis garegani da 
Sinagani formebis mixedviT: 1. samarTlebrivi da 2. 
logikuri. 

samarTlebrivi Semowmebis kriteriumebi, SeiZleba 
iTqvas, rom warmoadgens logikuri operaciebis ga-
moyenebis erT-erT aucilebel winapirobas.  

imis gasarkvevad, dauSva Tu ara saapelacio sasa-
marTlom aRniSnuli procesualuri moqmedebebis 
ganxorcielebisas darRveva, sakasacio sasamarTlo 
xelmZRvanelobs rogorc procesualur-samarTlebri-
vi, aseve materialur-samarTlebrivi danawesebiT, 
romlebic Semowmebis erTiani sistemis Semadgeneli 
elementebi arian. magram am sistemis orive elemen-
tis gamoyeneba SesaZlebelia garkveuli rigiTobis 
dacviT, kerZod: sakasacio sasamarTlo, upirveles 
yovlisa, unda darwmundes im procesualur-samarT-
lebrivi winapirobebis arsebobaSi, romlebzec uTi-
Tebs kasatori da romlebic mas aZleven ufleba-
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mosilebas Seamowmon, Tu ramdenad marTebulad gada-
wyvita an Seafasa mtkicebulebaTa gankuTvnadobis, 
dasaSvebobis da a.S. sakiTxi saapelacio sasamarT-
lom, aRniSnuli miTiTebebis arsebobis SemTxvevaSic. 

aRniSnul winapirobebs, romlebsac gaaCnia kano-
niT dadgenili regulaciis Taviseburebebi, ganekuTv-
neba mtkicebulebebis miReba-gamoTxovis procesua-
luri winapirobebi (magaliTad, aRZrulia Tu ara 
Suamdgomloba mtkicebulebis gamoTxovisa Tu war-
modgenis Sesaxeb; Tu mtkicebuleba ar iyo warmodge-
nili saqmis momzadebis etapze, xolo Suamdgomloba 
mtkicebulebis warmodgenis Sesaxeb aRZrulia saqmis 
ganxilvis mTavar sxdomaze, misi warmodgenis ra sa-
patio mizezi arsebobs da a.S.). mtkicebulebis miRe-
ba-gamoTxovis procesualuri winapirobebi, rogorc 
wesi, ar moiTxovs materialur-samarTlebrivi aspeq-
tebis gaTvaliswinebas da ZiriTadad atarebs proce-
durul Sinaarss.  

mtkicebulebis gamokvlevasTan dakavSirebuli we-
sebi (daculia Tu ara mtkicebulebebis dasaSveboba, 
gankuTvnadoba, gamokvleva-Sefaseba, sworad aris Tu 
ara gadanawilebuli mtkicebis tvirTi) warmoadgens 
procesualur formas da atarebs imperatiul xasi-
aTs. magram unda aRiniSnos, rom mtkicebulebebis 
miReba-gamoTxovis winapirobebis procesualuri we-
sebis dacva, faqtobrivad warmoadgens mtkicebuleba-
Ta warmodgenisa da gamoTxovis Suamdgomlobis gan-
xilvis procesualur-samarTlebriv meqanizmebs. mxo-
lod amis Semdeg aris SesaZlebeli uSualod mtki-
cebulebis Sefaseba (farTo gagebiT, ix, $ 4.3.3.) misi 
dasaSvebobis, gankuTvnadobis da a.S. mizniT. amdenad, 
mtkicebulebis gamokvlevasTan dakavSirebuli wese-
bi, procesualur-samarTlebriv danawesebTan erTad, 
aucileblad moiTxovs saqmis materialur-samarTle-
brivi mxareebis gaTvaliswinebas. 

amdenad, rodesac kasatori uTiTebs saapelacio sa-
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samarTlos mier daSvebul procesualur darRveveb-
ze, sakasacio sasamarTlom unda gaarkvios, Tu darR-
vevis romel faqtze uTiTebs igi: mtkicebulebis mi-
Reba-gamoTxovis procesualur winapirobebze Tu 
mtkicebulebis gamokvlevasTan dakavSirebul wesebze. 

amasTan erTad, sakmaod didi mniSvneloba eniWeba 
sakasacio saCivarSi procesualuri miTiTebebis Sina-
arss, imas, Tu ramdenad zustad unda asaxavdes es 
miTiTebebi procesualuri darRvevis raobas. 

amdenad, zemoaRniSnulis gaTvaliswinebiT, ufro 
dawvrilebiT unda davaxasiaToT sakasacio saCivarSi 
procesualuri miTiTebebis Sinaarsis mniSvneloba, 
mtkicebulebebis miReba-gamoTxovis procesualuri 
winapirobebis zogierTi Tavisebureba da, aseve, mtki-
cebulebis ganxilvasTan dakavSirebuli zogierTi 
Tavisebureba.  

4.3.1. kasatoris miTiTeba procesualur darRvevaze 
sakasacio saCivarSi 

aRniSnuli winapiroba damaxasiaTebelia nebismie-
ri procesualuri darRvevis SemowmebisaTvis. 

sakasacio sasamarTlo mxolod im SemTxvevaSi Se-
udgeba procesualuri darRvevebis Semowmebas, Tu 
maT Sesaxeb miTiTebulia sakasacio saCivarSi. vfiq-
robT, rom mosamarTles ufleba aqvs, Tavisi inicia-
tiviT Seamowmos mxolod is procesualuri darRve-
vebi, romlebic warmoadgenen gasaCivrebuli gada-
wyvetilebis absoluturi gauqmebis safuZvels, sssk-
is 394-e muxlis Tanaxmad (magaliTad, saqmeSi ar aris 
saapelacio sasamarTlos sxdomis oqmi, gadawyvetile-
bas xels ar aweren is mosamarTleebi, romlebic ga-
dawyvetilebaSi arian aRniSnulni. da a.S.).348 aRniSnu-
li darRvevebi ufro exeba im procedurul sakiT-
xebs, rac ar ukavSirdeba saqmisaTvis mniSvnelovani, 

                                                
348 saqarTvelos samoqalaqo saproceso kodeqis 394-e muxli. 
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saZiebeli faqtebis dadgenas. amdenad, maT Cven ar ve-
xebiT gansaxilvel TavSi, garda sssk-is 394-e muxlis 
“e” da “e¹” qvepunqtebis SemTxvevebSi, razedac yura-
dRebas mogvianebiT gavamaxvilebT. 

rac Seexeba Cven mier gansaxilvel procesualur 
darRvevebs, romelTa Sedegad araswori gadawyveti-
leba iqna gamotanili, unda aRiniSnos, rom kasato-
ris miTiTebebze aris damokidebuli Semowmebis Se-
degebi.  

safrangeTis sakasacio sasamarTlo gasaCivrebul 
gadawyvetilebaSi, upirveles yovlisa, amowmebs mo-
tivaciis arsebobas, romlis safuZvelze saqme ganxi-
lulia arsebiTad, rac garkveulwilad warmoadgens 
kontrols saqmis faqtobriv garemoebebze. amis Semo-
wmebis winapirobas warmoadgens sakasacio saCivarSi 
arsebuli pretenziebi, romlebic uTiTeben faqtebis 
dadgenasa da SefasebasTan dakavSirebul garemoebeb-
ze (constatations et appreciations de fair), aseve romel mtki-
cebulebebs eyrdnoba motivacia da a.S.349 

magram amasTan erTad ibadeba kiTxva: SeiZleba Tu 
ara sakasacio saCivari mxolod zogadad Semoifarg-
los imiT, rom gasaCivrebuli gadawyvetileba gamo-
tanili iqna procesualuri darRvevebis safuZvelze 
da ar iyos dakonkretebuli, Tu raSi gamoixata es 
darRveva. 

am sakiTxs gaaCnia praqtikuli mniSvneloba, rad-
gan sakmaod xSiria SemTxvevebi, rodesac sakasacio 
saCivarSi ar aris dakonkretebuli, Tu raSi gamoixa-
ta procesualuri darRvevebi. sasamarTlo praqtika-
Si aris mosazrebebi, romelTa Tanaxmad, kasatoris 
zogadi miTiTebebi procesualur darRvevebze warmo-
adgens sakmaris safuZvels imisaTvis, rom sakasacio 

                                                
349 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.118 
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sasamarTlom Seamowmos maTi arsebobis sakiTxi.  
vfiqrobT, rom sakasacio saCivarSi kasatoris mxo-

lod zogadi miTiTebebi procesualur darRvevebze 
ar aris sakmarisi sakasacio wesiT maTi ganxilvisa-
Tvis. amasTan mimarTebiT kidev erTxel aRvniSnavT, 
rom procesualuri darRvevebi warmoadgens im pro-
cesualur faqtebs, romlebsac axasiaTebs garkveuli 
Taviseburebebi (ix. Semdegi sakiTxi). maTi gansazRv-
ris farglebi ukavSirdeba sxvadasxva procesualur-
samarTlebriv danawesebs, romlis sruli ganmarteba, 
xSir SemTxvevaSi moiTxovs materialur-samarTleb-
rivi mxareebis gaTvaliswinebas. SesaZlebelia pro-
cesualuri darRveva ukavSirdebodes logikis wese-
bis darRvevas da a.S. (amis Sesaxeb ix. qvemoT). 

amdenad, rodesac kanoni moiTxovs, rom kasatorma 
unda miuTiTos procesualur faqtze (ix. $ 4.2., $ 4.3.), 
vfiqrobT, sakasacio saCivarSi unda iyos SeZlebisda-
gvarad sruli informacia am faqtis Sesaxeb imisaT-
vis, rom is Semowmebadi gaxdes. magram mkiTxvelisaT-
vis cxadi xdeba, Cveni Sexedulebis Tanaxmad ar vam-
tkicebT imas, rom am procesualur faqtze kasato-
ris miTiTeba unda iyos absoluturad zusti. ro-
gorc Cven migvaCnia, procesualur faqtze kasatoris 
miTiTebas gaaCnia zRvruli niSani, romlis dabla is 
ar iqneba miCneuli, rogorc miTiTeba procesualur 
darRvevebze da zRvari, romelic warmoadgens im maq-
simums, riTac SeiZleba Semoifarglos kasatori. aR-
niSnuli zRvaris minimumisa da maqsimumis arseboba, 
Cveni SexedulebiT, ganpirobebulia procesualur 
darRvevebTan dakavSirebuli mtkicebulebebis sakasa-
cio sasamarTlos mier Tavisi iniciativiT gamoyene-
biT (ix. $ 4.2.). procesualur darRvevebze informacia, 
romelic mocemulia sakasacio saCivarSi unda iyos 
sakmarisi, raTa sasamarTlos SeeZlos procesualu-
ri damrRvevis faqtebis damadasturebeli mtkicebu-
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lebebis gamokvleva. rogorc nebismieri mtkicebule-
ba, aseve gansaxilveli mtkicebulebebi arian garkve-
uli informaciis matarebelni, konkretul SemTxveva-
Si es informacia unda miuTiTebdes procesualur 
darRvevebze. 

magaliTad, safrangeTis samoqalaqo saproceso 
kodeqsis 978-e muxlis me-2 nawilis Tanaxmad, sakasa-
cio ganacxadi unda azustebdes gasaCivrebuli gada-
wyvetilebis gauqmebis safuZvlebs, mis nawils, sasa-
marTlos mier daSvebul darRvevebs. darRvevaze zo-
gadi miTiTeba ar SeiZleba gaxdes sakasacio wesiT 
saqmis ganxilvis safuZveli (cas d’ouverture). sakasacio 
saCivris nebismieri pretenzia an misi nawili unda 
azustebdes dasabuTebas.350 

sakasacio pretenziebi maSin aris dakonkretebuli, 
rodesac is zustad uTiTebs, Tu raSi gamoixata 
konkretuli kanonis darRveva konkretul situacias-
Tan mimarTebiT. 1961 wlis 20 Tebervlis gadawyveti-
lebaSi sakasacio sasamarTlom ar miiRo sakasacio 
pretenzia, romelic abstraqtulad uTiTebda kanonis 
darRvevaze da uflebamosilebebis gadametebaze.351 
frangul saproceso samarTalSi aRniSnuli moTxov-
nebi exeba sakasacio pretenziebs zogadad, maT mier 
nebismieri kanonis darRvevas.  

amdenad, SesaZlebelia davaskvnaT, rom Cven Sem-
TxvevaSi, miuxedavad imisa, rom kanonSi pirdapiri 
reglamentacia procesualuri faqtebis miTiTebis 
sizustis Taobaze ar arsebobs, misi Sefasebis farg-
lebi ganisazRvreba dasadgeni faqtebis Taobaze in-
formaciis moculobiT, rac sakmarisia mis dasadas-
tureblad mtkicebulebebis gamoyenebisaTvis.   

                                                
350 Code de procédure civil. art. 978. 
351 Com. 20 fevr.1961., Bull. civ. III, n°93 (cititirebulia. К. В. 

Балакин, miT. naSromi)  
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4.3.2. mtkicebulebis miReba-gamoTxovis procesualuri 
winapirobebis zogierTi Taviseburebani  

unda aRiniSnos, rom mtkicebulebebis mogroveba-
SeswavlisaTvis metad didi mniSvneloba gaaCnia im 
procesualur-samarTlebrivi danawesebis dacvas, rom-
lebic uzrunvelyofen saqmisaTvis mniSvnelovani 
mtkicebulebebis warmodgenas. aRniSnuli procesua-
luri danawesebis damrRvevi faqtebi (faqtobrivi ga-
remoebebi), romlebic warmoadgenen sakasacio sasa-
marTlos Semecnebis obieqts da gansxvavdebian Tavi-
anTi mniSvnelobiT, SesaZlebelia Tavis mxriv dav-
yoT sxvadasxva damaxasiaTebeli niSnis gaTvaliswi-
nebiT. 

amdenad, mtkicebulebaTa ganxilvisaTvis aucile-
beli procesualuri winapirobebi SeiZleba davyoT 
Semdeg saxeebad: 1. mtkicebulebis ganxilvisaTvis mi-
Rebis procesualuri winapirobebi saqmis ganxilvis 
etapebis mixedviT; 2. calkeuli saxis mtkicebuleba-
Ta miReba-gamoTxovis damaxasiaTebeli winapirobebi; 
3. sasamarTlo instanciurobisaTvis damaxasiaTebeli 
mtkicebulebebis miReba-gamoTxovis winapirobebi; 4. 
calkeuli saqmis warmoebisaTvis damaxasiaTebeli 
mtkicebulebebis miReba-gamoTxovis winapirobebi. 

aRniSnuli saxeebis ganxilvisas SevecdebiT yura-
dReba gavamaxviloT ramodenime sakiTxze, romelic 
zogad warmodgenas Segviqmnis mtkicebulebis gan-
xilvisaTvis miRebis procesualur-samarTlebrivi 
winapirobebis mniSvnelobaze.  

sarCelis aRZvris stadiaze mosarCele valdebu-
lia ara marto miuTiTos faqtobriv garemoebebze, 
romelTa dadasturebac mas surs, aramed mtkicebu-
lebebze, romlebiTac is asabuTebs am garemoebebs.352 

                                                
352 saqarTvelos samoqalaqo saproceso kodeqsis 178-e mux-
lis pirveli nawilis “v” qvepunqti. 
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aucileblobis SemTxvevaSi mosarCeles SeuZlia 
aRZras Suamdgomlobebi saqmisaTvis mniSvnelovani 
mtkicebulebebis gamoTxova-warmodgenasTan dakavSi-
rebiT.353 im SemTxvevaSi, Tu mosarCeles sapatio mi-
zeziT ar SeuZlia sarCelTan erTad mtkicebulebaTa 
wardgena, igi valdebulia, amis Sesaxeb miuTiTos 
sarCelSi. amasTan erTad, mosarCele uflebamosilia, 
mtkicebulebaTa wardgenisaTvis moiTxovos gonivru-
li vada.  

Sesabamisad, sarCelisa da masze TandarTuli masa-
lebis mopasuxis mier miRebis SemTxvevaSi, am uka-
nasknels eZleva SesaZlebloba, warmoadginos mtki-
cebulebebi, romlebic adasturebs mis mier miTiTe-
bul garemoebebs.354 amasTan erTad, mopasuxe valde-
bulia, pasuxs daurTos masSi miTiTebuli yvela 
mtkicebuleba. analogiurad mosarCelis valdebule-
bisa, mopasuxec valdebulia, miuTiTos Tavis pasux-
Si sapatio mizezi Tu mas ar SeuZlia am etapze mtki-
cebulebaTa wardgena, risTvisac mas SeuZlia moiT-
xovos gonivruli vada.355 

zemoaRniSnuli procesualuri danawesebis Tavise-
bureba mdgomareobs imaSi, rom isini mkafiod gansa-
zRvravs mxareTa ufleba-valdebulebebs mtkicebule-
baTa wardgenasTan dakavSirebiT, rac damaxasiaTebe-
lia rogorc calkeuli mtkicebulebaTa saxeebis 
wardgenisaTvis, aseve samoqalaqo saproceso kodeq-
siT gansazRvruli calkeuli saqmis warmoebisaTvis.  

miuxedavad zemoaRniSnuli danawesebiT dadgeni-
li, imperatiulad gansazRvruli mxareTa ufleba-
valdebulebebisa kanoni iTvaliswinebs iseT SemTxve-
vebs, rodesac mxares eZleva SesaZlebloba mtkicebu-

                                                
353 ix. iqve 178-e muxlis pirveli nawilis “i.a” _ “i.g” qve-
punqtebi. 

354 ix. iqve 201-e muxlis me-2 nawilis “e” qvepunqti. 
355 ix. iqve 215-e muxlis me-2 nawili.  
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lebaTa warmodgenisa an maTi gamoTxovis Taobaze 
Suamdgomloba aRZras sasamarTlos sxdomaze saqmis 
ganxilvis dros. am SemTxvevaSi procesualur-samar-
Tlebrivi winapirobebi gamoixateba imaSi, rom mosa-
marTle ganixilavs am Suamdgomlobebs mxolod im 
SemTxvevaSi, Tu saqmis mosamzadebel stadiaze mxa-
res ar SeeZlo maTi wardgena, agreTve Tu maT Se-
saxeb misTvis obieqturi mizezebiT ver iqneboda 
cnobili da maTi warmodgenis safuZveli warmoiSva 
mTavar sxdomaze, an Tu mxarem sapatio mizeziT ver 
uzrunvelyo am mtkicebulebebis wardgena saqmis mo-
samzadebel stadiaze.  

amave dros kanoni TviTon iZleva sapatio mizezis 
definicias, romlis Tanaxmad, sapatio mizezad CaiT-
vleba mxaris mier Suamdgomlobisa da gancxadebis 
wardgenis SeuZlebloba, rac gamowveulia avadmyo-
fobiT, axlo naTesavis gardacvalebiT an sxva gansa-
kuTrebuli obieqturi garemoebiT, romelic misgan 
damoukidebeli mizeziT SeuZlebels xdis sasamarT-
lo procesze gamocxadebas an/da Suamdgomlobisa 
da gancxadebis wardgenas. avadmyofoba dadasturebu-
li unda iyos samedicino dawesebulebis xelmZRva-
nelis mier xelmowerili dokumentiT, romelic pir-
dapir miuTiTebs sasamarTlo procesze gamocxadebis 
SeuZleblobaze.356 magram mxedvelobaSi unda iqnes 
miRebuli yoveli konkretuli SemTxveva, SesaZlebe-
lia, magaliTad, samedicino cnobidan, romelic eWvs 
ar iwvevs, naTlad Candes mxaris sasamarTlo sxdo-
maze gamoucxadeblobis mizezi, magram am cnobas 
xels awerdes eqimi da ara - dawesebulebis xelmZRva-
neli, rogorc es miTiTebulia gansaxilvel normaSi. 
vfiqrobT, rom am SemTxvevaSic unda gaTvaliswine-
bul iqnes am normis mizani. mosamarTle unda dar-
wmundes mxaris sasamarTloze gamoucxadeblobis an 

                                                
356 ix. iqve 215-e muxlis me-3 nawili  
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sxva procesualuri moqmedebebis Seusruleblobis 
sapatio mizezis arsebobaSi. xSirad samedicino cno-
bidan ar irkveva, Tu masSi miTiTebuli mizezi ram-
denad miuTiTebs sasamarTlo sxdomaze gamocxadebis 
an sxva moqmedebebis ganxorcielebis SeuZlebloba-
ze. amdenad, unda vifiqroT, rom amis gamo kanonmde-
belma aucileblad miiCnia, normaSi gaeTvaliswinebi-
na miTiTeba gamoucxadeblobis SeuZleblobaze da, 
aseve, samedicino dawesebulebis xelis mowera cno-
baze. magram, rodesac mosamarTle darwmunebulia 
mxaris sasamarTlo sxdomaze gamoucxadeblobis an 
sxva procesualuri moqmedebebis ganuxorcieleblo-
bis sapatio mizezSi, misi Suamdgomloba unda dakma-
yofildes.  

sakasacio palatam erT-erT saqmeze aRniSna, rom: 
“saapelacio sasamarTlo dadgenilad miiCnevs, 

rom saqmeSi warmodgenilia bavSvTa #13 poliklini-
kis mier 2009 wlis 30 ivniss gacemuli cnoba, ro-
melSic aRniSnulia, rom (mosarCelis Svili) m. x., 
dabadebuli 21.09.01 wels, 2008 wlis 16 ivnisidan _ 
2008 wlis 19 ivnisamde imyofeboda avad diagnoziT _ 
mwvave respiratoruli daavadeba. aRniSnul faqtTan 
dakavSirebiT saapelacio sasamarTlom gaiziara pir-
veli instanciis sasamarTlos mosazreba imis Sesa-
xeb, rom, saqarTvelos samoqalaqo saproceso kodeq-
sis 215-e muxlis Tanaxmad, bavSvis avadmyofoba aris 
sapatio mizezi, magram miiCnia, rom, aseve unda ar-
sebobdes sasamarTlosaTvis sxdomaze gamoucxadeb-
lobis Taobaze Setyobinebis SeuZlebloba. amasTan 
erTad saapelacio sasamarTlo yuradRebas amaxvi-
lebs saqmeSi warmodgenil Sps bavSvTa #13 poli-
klinikis generaluri direqtorisa da pediatris #24 
11.03.09 wlis werilze, romliTac dadgenilad miiC-
nia, rom 2008 wlis 16 ivniss poliklinikis registra-
ciaSi satelefono SetyobinebiT, 12 saaTsa da 30 wuT-
ze, gamoiZaxes besikis q. #9-Si mcxovreb m. x.-sTan. 
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sakasacio palata aRniSnavs, rom zemoaRniSnul 
werilSi miTiTebulia, rom avadmyof m. x.-s hqonda 
mwvave respiratoruli virusuli daavadeba, maRali 
temperatura (39 gradusi), mZafrad gamoxatuli kata-
raluri movlenebiT. amasTan erTad gasaTvaliswine-
belia isic, rom, aRniSnuli werilis Tanaxmad, mkur-
nali eqimi, gamoZaxebuli 12 saaTsa da 30 wuTze, 
mivida mxolod 16 sT-is Semdeg. amrigad, uSualod 
is faqti, rom mosarCelis bavSvs hqonda maRali tem-
peratura (39 gradusi), drois zemoaRniSnul mona-
kveTSi SeiZleba miuTiTebdes sasamarTlo sxdomaze 
gamoucxadeblobis sapatio mizezze. sakasacio pala-
ta aseve ganmartavs, rom m. x.-sTan erTad, mosarCe-
lis garda, misi naTesavis arsebobis faqti ar SeiZ-
leba TavisTavad miuTiTebdes mosarCelis mier sasa-
marTlo procesze gamocxadebisa anda sasamarTlo-
saTvis sxdomaze gamoucxadeblobis Taobaze Setyo-
binebis SesaZleblobis faqtze, xolo, rac Seexeba 
saapelacio sasamarTlos mier dadgenil faqts imis 
Sesaxeb, rom nomrebidan - 999467, 920219, 920385 nomer-
ze - 541063 zarebi ganxorcielda yovelgvari Sefer-
xebis gareSe, SeiZleba miuTiTebdes zustad im faqt-
ze, rom mosarCele cdilobda dakavSirebas.”357 

rac Seexeba calkeuli saqmis warmoebisaTvis da-
maxasiaTebel winapirobebs, unda aRiniSnos, rom 
kanoni iTvaliswinebs damatebiT moTxovnebs mtkice-
bulebaTa wardgenasTan dakavSirebiT. magaliTad, 
gamartivebuli warmoebisas358, kerZod, Tamasuqisa da 
Cekis Taobaze aRZruli sarCelebis ganxilvisas sar-
Cels Tan unda erTvodes Tamasuqis asli, xolo sa-
samarTlo sxdomaze zepiri ganxilvis dros mosarCe-
lem Tamasuqi dednis saxiT unda waradginos.359 amas-

                                                
357 susg #as-629-937-09 4 marti 2010 w. 
358 saqarTvelos samoqalaqo saproceso kodeqsis mexuTe 
kari. 

359 ix. iqve 293-e muxlis 
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Tan erTad mtkicebulebebad daiSveba mxolod doku-
mentebi (werilobiTi mtkicebulebebi) da mxareTa 
axsna-ganmartebebi. dokumenturi dadastureba SesaZ-
lebelia mxolod Sesabamisi dokumentebis wardge-
niT.360 

aseve, gamartivebuli wesiT davalianebis gadaxde-
vinebis Sesaxeb saqmis ganxilvaTa Taviseburebebidan 
gamomdinare, davalianebis gadaxdis valdebulebis 
Sesaxeb gancxadebas Tan unda erTvodes gancxadebaSi 
miTiTebuli mtkicebulebis Sesabamisi dokumentebi 
damowmebuli saxiT, da a.S. 

rac Seexeba sasamarTlo instanciurobisaTvis da-
maxasiaTebel mtkicebulebaTa miReba-gamoTxovis wi-
napirobebs, unda aRniSnos, rom apelants eZleva Se-
saZlebloba, miuTiTos axal faqtebze da waradgi-
nos axali mtkicebulebebi, magram am SemTxvevaSic 
man unda miuTiTos sapatio mizezze, Tu ratom ar 
waradgina isini pirvel instanciaSi saqmis ganxilvi-
sas.361 sakasacio sasamarTloSi SeiZleba mieTiTos 
mxolod procesualur-samarTlebriv faqtebsa da 
mtkicebulebebze. 

magaliTad, erT-erT ganCinebaSi sakasacio sasamar-
Tlom aRniSna, rom “saapelacio sasamarTlom Sps 
`Tbilisis wyalis~ moTxovna eleqtroZravebis dazi-
anebiT gamowveuli zianis anazRaurebis Taobaze da-
akmayofila saqmeSi warmodgenili eqspertis daskvnis 
safuZvelze, romliTac dadgenilia eleqtroenergiis 
xSiri CarTva-gamorTvis Sedegad Zravebis dazianeba. 
mocemul SemTxvevaSi mxareTa Soris valdebulebiT-
samarTlebrivi urTierToba warmoSobilia 2001 wlis 
19 maisis xelSekrulebis safuZvelze, romlis 6.2.2. 
punqtis Tanaxmad araforsmaJoruli mizeziT eleq-

                                                
360 saqarTvelos samoqalaqo saproceso kodeqsis mexuTe 
kari. 

361 ix. iqve 373-e muxlis pirveli nawili. 
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troenergiis miwodebis Sewyvetis SemTxvevaSi momxma-
rebels (Sps `Tbilisis wyali~) ufleba aqvs, moiTxo-
vos dispetCerisagan miyenebuli zaralis anazRaure-
ba, Tu es dispetCeris mizeziT iqneba gamowveuli. 
xelSekrulebis pirobidan gamomdinare, zianis ana-
zRaurebisas unda gamoiricxos eleqtroenergiis mi-
wodebis SewyvetaSi dispetCeris braleuloba.  

mocemul sakiTxTan mimarTebiT saapelacio sasa-
marTlom miuTiTa, rom Sps „Tbilisis wyalma“ daam-
tkica sadavo zianis, aseve aRniSnul ziansa da mopa-
suxis qmedebas Soris mizezobrivi kavSiris arsebo-
ba, Sps „saqarTvelos saxelmwifo eleqtrosistemam“ 
ki ver daasabuTa is garemoeba, rom Tundac mis Jur-
nalebSi dafiqsirebuli 240 gamorTva misi braliT 
ar iyo gamowveuli da igi marTlzomierad moqmedeb-
da. Sps „saqarTvelos saxelmwifo eleqtrosistema“ 
Tavisi arabraleulobis dasadastureblad uTiTebs 
mis mier warmodgenil mtkicebulebebze, romlebzec 
sasamarTlom ar imsjela im safuZvliT, rom isini 
sasamarTloSi warmodgenil iqna dagvianebiT, mTavar 
sxdomaze, mas Semdeg, rac mosamzadebeli etapi da-
srulebuli iyo. sakasacio sasamarTlo iziarebs im 
mosazrebas, rom saqmis pirvel instanciaSi ganxilvi-
sas moqmedi da amJamindeli samoqalaqo saproceso 
kodeqsis 215-e muxliT ZiriTad sxdomaze axali mtki-
cebulebebis wardgena da sasamarTlos mier misi mi-
Reba dasaSvebia mxolod garkveuli pirobebis (sapa-
tio mizezis) arsebobisas. amasTan, sakasacio sasa-
marTlo ganmartavs, rom aRniSnuli norma krZalavs 
mtkicebulebebis aramarto dagvianebiT wardgenas, 
aseve adgens am safuZvliT mtkicebulebebis miRebaze 
uaris Tqmas. aRniSnulidan gamomdinare, saqmis gan-
mxilveli sasamarTlo mtkicebulebaTa dagvianebiT 
wardgenas Tuki sapatiod ar miiCnevs, arc unda mii-
Ros isini, xolo miRebis SemTxvevaSi ki maT saTana-
do Sefaseba unda mieces. mocemul SemTxvevaSi sasa-
marTlom miiRo ra dazustebuli Sesagebeli Tandar-
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Tuli mtkicebulebebiT, aranairi Sefaseba ar misca 
maT, riTac daarRvia kanonis moTxovna.”362 

amdenad, unda aRiniSnos, rom sakasacio sasamarT-
lo amowmebs, Tu ramdenad arsebobs saapelacio sa-
samarTlos gadawyvetilebaSi (ganCinebaSi) mtkicebu-
lebaTa miRebis an armiRebis dasabuTeba. yovelTvis 
unda ganvasxvaoT erTmaneTisagan mtkicebulebis ar-
miReba, mtkicebulebis argaziarebisagan, radgan am 
SemTxvevebisaTvis arsebobs gansxvavebuli samarTle-
brivi reJimi. rogorc irkveva zemoaRniSnuli gada-
wyvetilebidan, Tu saapelacio sasamarTlom miiRo 
mtkicebuleba (ar amoiRo igi saqmidan sssk-is 104-e 
muxlis me-2 nawilis Tanaxmad), mas unda ganexila is 
saerTo wesiT da ar unda eTqva uari ganxilvaze. 

calkeuli saqmis warmoebisaTvis damaxasiaTebeli 
mtkicebulebebis miReba-gamoTxovis winapirobebi uf-
ro konkretul saxes iRebs calkeuli mtkicebule-
baTa saSualebisaTvis miReba-gamoTxovis kanoniT da-
dgenili imperativebis Sesrulebisas. 

magaliTad, mowmis saxiT dasakiTxi piris Taobaze 
kanoniT gaTvaliswinebuli cnobebi, misi adgilsa-
myofeli, gansaxilveli saqmisadmi damokidebuleba, 
Tu saqmisaTvis ra garemoebebis dadastureba SeuZ-
lia mowmes. Sesabamisad, sasamarTlos SeuZlia ar 
daakmayofilos Suamdgomloba mowmis daSvebisa da 
dakiTxvis Taobaze, Tu ar aris daculi zemoaRniS-
nuli moTxovnebi. werilobiTi mtkicebulebebis Sem-
TxvevaSi isini unda waradginon dednis saxiT. piri 
SeiZleba gaTavisufldes dednis wardgenisagan mxo-
lod im SemTxvevSi, Tu daamtkicebs, rom aseTi sabu-
Tis wardgena garkveuli mizeziT, romelsac sasamar-

                                                
362 susg #as-858-1171-07 23 ivnisi 2008 w. Sead. r. xurcilava. 
statia: “ramdenime mosazreba saqarTvelos samoqalaqo 
saproceso kodeqsis srulyofasTan dakavSirebiT”. Jur-
nali “marTlmsajuleba da kanoni”, #1(24)10, gv. 85. 
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Tlo safuZvlianad miiCnevs, SeuZlebelia. sabuTis 
aslisaTvis mtkicebulebis mniSvnelobis miniWeba 
damokidebulia sasamarTlos Sexedulebaze. 

amdenad, Cven ar CamovTvliT yvela im SemTxvevas, 
rasac kanoni ukavSirebs mtkicebulebis miReba-gamo-
Txovis procesualur winapirobebs. am SemTxvevaSi 
Cveni mizani iyo yuradReba gagvemaxvilebina imaze, 
rom rodesac sakasacio sasamarTlo amowmebs kasa-
toris miTiTebis safuZvelze mtkicebulebis miReba-
gamoTxovis procesualuri winapirobebis darRvevebs, 
ZiriTadad yuradRebas amaxvilebs procesualur-sa-
marTlebrivi normebiT gansazRvrul danawesebze. am-
denad, am SemTxvevaSi saapelacio sasamarTlos mier 
daSvebuli procesualuri darRvevebis Semowmebisas 
sakasacio sasamarTlo xelmZRvanelobs Semowmebis 
procesualur-samarTlebrivi kriteriumebiT.  

zemoaRniSnuliT, ra Tqma unda, ar amoiwureba 
Semowmebis procesualur-samarTlebrivi kriteriume-
bi, magram es is aucilebeli winapirobebia, romlis 
gadawyvetis Semdeg mosamarTles SeuZlia, imsjelos 
am mtkicebulebebis Semxebloba-gankuTvnadobaze, ga-
mokvleva-Sefasebaze. Sesabamisad, rodesac sakasacio 
sasamarTloSi mxare uTiTebs procesualur darRve-
vebze, mosamarTlem unda gamoikvlios, Tu ramdenad 
swori Sefaseba misca saapelacio sasamarTlom pro-
cesualuri darRvevebis zemoaRniSnul winapirobebs, 
romlebic dauSva pirveli instanciis sasamarTlom, 
erT SemTxvevaSi, da TviTon ramdenad daicva da gai-
Tvaliswina miTiTebuli samarTlebrivi winapirobebi 
axali mtkicebulebebis wardgenis SemTxvevaSi. 

procesualur-samarTlebriv mxaresTan erTad da-
culi unda iqnes materialur-samarTlebrivi krite-
riumebi raTa sabolood sworad Sefasdes is infor-
macia, romlis matarebelia es mtkicebuleba. “mtkice-
bulebis erT-erTi Tviseba isaa, rom igi Seicavs 
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informacias mtkicebis saganSi Semavali iuridiuli 
faqtebis Sesaxeb”.363 

Cveni mxriv davamatebT, rom mtkicebulebis Tvise-
ba, romlis meSveobiT SegviZlia gavigoT informacia 
saqmisaTvis mniSvnelovan faqtobriv garemoebebze, 
gansazRvravs am mtkicebulebis iuridiul mniSvne-
lobas. es exeba aramarto im mtkicebulebebs, romle-
biTac dasturdeba ZiriTadi saZiebeli faqtebi364, 
aramed, aseve, procesualur-samarTlebriv darRveveb-
sac (procesualuri danawesebis damrRvevi faqtebi).  

4.3.3. mtkicebulebis ganxilvasTan dakavSirebuli 
zogierTi Taviseburebani 

materialur-samarTlebrivi kriteriumebis gaTva-
liswinebis aucilebloba SeimCneva mtkicebiTi pro-
cesis mimdinareobisas, kerZod, mtkicebulebebis da-
saSvebobis, gankuTvnadobis, gamokvlevisa da Sefase-
bis stadiebze. 

upirveles yovlisa, yuradReba gavamaxviloT sa-
apelacio sasamarTlos im darRvevebze, romlebic 
exeba mtkicebulebaTa gankuTvnadobas. 

unda aRiniSnos, rom mtkicebulebis gankuTvnado-
bis marTebulad gadawyvetas gaaCnia arsebiTi mniSv-

                                                
363 S. qurdaZe. samoqalaqo saqmeTa ganxilva pirveli instan-
ciis sasamarTloSi. Tb., 2006., gv., 348. 

364 iuridiul literaturaSi gavrcelebuli mosazrebis 
Tanaxmad samoqalaqo procesSi dadgenili unda iqnes sa-
mi sxvadasxva xasiaTis, Sinaarsisa da Sedegis mixedviT 
faqtebi: 1. faqtebi, romelsac ukavSirdeba, mxolod pro-
cesualur samarTlebrivi Sedegi; 2. faqtebi, romelsac 
ukavSirdeba materialur-samarTlebrivi Sedegi, anu mTa-
vari saZiebeli faqtebi; 3. mtkicebulebiTi faqtebi, ro-
melTa meSveobiT xorcieldeba mTavari, anu gadawyveti-
lebisaTvis mniSvnelovani faqtebis damtkiceba – dadas-
tureba (aseve ix. T. liluaSvili. samoqalaqo saproceso 
samarTali. Tb. 2005w. gv. 376. 
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neloba saqmis sworad gadawyvetisaTvis. sssk-is 104-e 
muxlis pirveli nawilis Tanaxmad, sasamarTlo ar 
miiRebs, ar gamoiTxovs an saqmidan amoiRebs mtkice-
bulebebs, romlebsac saqmisaTvis mniSvneloba ara 
aqvT. amdenad, mtkicebulebaTa gankuTvnadoba niSnavs 
mtkicebulebis mniSvnelobis Sefasebas; imas, Tu ra 
gavlenas axdens es mtkicebuleba saqmeze. magram 
amasTan erTad unda aRiniSnos, rom mtkicebulebis 
gankuTvnadobis Sefasebis aucilebeli pirobas war-
moadgens mtkicebis sagnis sworad gansazRvra (ix. $ 
3.3.). ra Tqma unda, kanoniT gaTvaliswinebul moTxov-
naTa dacviT pirveli instanciis sasamarTloSi Sesa-
Zlebelia mtkicebis sagnis koreqtireba365, rac Sesa-
bamisad aisaxeba mtkicebiT saqmianobaze. imis gaTva-
liswinebiT, rom mtkicebiTi stadiebi uSualo kav-
SirSia saqmis ganxilvis stadiebTan, mtkicebulebis 
gankuTvnadobis, e.i. misi saqmis mimarT mniSvnelobis 
Sefaseba, rogorc wesi, xdeba saqmis momzadebis sta-
diaze, anu mtkicebis sagnis formirebis sawyis etap-
ze. gamonakliss SeiZleba warmoadgendes kanoniT ga-
Tvaliswinebuli SemTxvevebi, romlebzec yuradRebas 
gavamaxvilebT mogvianebiT.366 

mtkicebis sagnis formireba (ix. $ 3.3.) aqti ar aris, 
aramed procesia, romelsac axasiaTebs dinamikuroba. 
Sesabamisad, mtkicebulebis saqmisadmi mniSvnelobis 
Sefaseba iwyeba sarCelis sasamarTloSi aRZvris da 
Sesageblis wardgenis momentidan (magaliTad, rode-
sac mosarCele (mopasuxe) urTavs sarCels (Sesage-
bels) konkretul mtkicebulebebs) da grZeldeba saq-
mis ganxilvis procesSi. sarCelis da Sesageblis 
wardgenis stadiaze yovelTvis ar aris advili imis 

                                                
365 aseve ix. И. В. Решетникова. Доказывание в гражданском процессе. 

М., 2010г., стр., 272. 
366 sssk-is 215-e muxli, xolo saapelacio sasamarTloSi 
aseve 380-e da 382-e muxlebi 
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garkveva, Tu ramdenad aris dakavSirebuli sarCel-
Tan erTad warmodgenili an mosarCelis Tu mopasu-
xis Suamdgomlobis safuZvelze gamosaTxovi mtkice-
bulebebi. amdenad, sssk-is 104-e muxli avaldebulebs 
mosamarTles amoiRos saqmidan iseTi mtkicebulebe-
bi, romlebic, marTalia, man miiRo, magram maT ar ga-
aCnia mniSvneloba saqmisaTvis, e.i. am mtkicebulebebiT 
ar dasturdeba mtkicebis saganSi Semavali faqtebi.  

unda ganvasxvaoT erTmaneTisagan mtkicebulebebis 
gankuTvnadoba da utyuaroba (sarwmunoba).367 mtkice-
bulebis utyuarobaSi, anu imaSi, Tu ramdenad SeuZ-
lia mosamarTles, daujeros ama Tu im mtkicebule-
bas, warmoadgens mtkicebiTi saqmianobis im stadias, 
rodesac xdeba mtkicebulebis gamokvleva. SeuZlebe-
lia mtkicebulebis gamokvleva Tu mosamarTle, 
upirveles yovlisa, ar darwmundeba am mtkicebule-
bis saqmisadmi gankuTvnadobaSi. Tumca aqve unda 
aRvniSoT isic, rom gankuTvnadoba, gamokvlevisa da 
Sefasebis stadiebi cikluri moqmedebebia.368 

amdenad, rogorc aRiniSna, saapelacio sasamarT-
lo erT SemTxvevaSi afasebs pirveli instanciis sa-
samarTlos mier mtkicebulebis gankuTvnadobis sa-
kiTxis gadawyvetas, xolo meore SemTxvevaSi TviTon 
wyvets mtkicebulebis gankuTvnadobis sakiTxs, rode-
sac arsebobs saapelacio sasamarTloSi mtkicebule-
baTa wardgenis samarTlebrivi winapirobebi (ix. $ 
4.3.2.). 

amrigad, mtkicebulebis Tviseba, romelic gamoixa-
teba dasadgeni faqtebis Sesaxeb informaciis arse-
bobaSi, gansazRvravs misi saqmisaTvis mniSvnelobas. 
Sesabamisad, am mniSvnelobis garkveva TavisTavad 

                                                
367 T. liluaSvili. samoqalaqo saproceso samarTali. Tb. 
2005w. gv. 238. 

368 И. В. Решетникова. Доказывание в грпажданском процессе. М., 2010г., 

стр., 272. 
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ukavSirdeba materialur-samarTlebrivi normis gamo-
yenebasa da ganmartebas. 

iuridiul literaturaSi sxvadasxvagvarad ganmar-
taven mtkicebulebebis gankuTvnadobas. 

zogierTi avtori Tvlis, rom mtkicebulebebis 
gankuTvnadoba - es aris sasamarTlo mtkicebulebe-
bis niSnebi; sxvebi miiCneven, rom mtkicebulebaTa 
gankuTvnadoba - es aris mxolod da mxolod mtkice-
bulebebis procesSi daSveba, radgan maTi gankuTvna-
doba sasamarTlom unda gadawyvitos maT uSualo 
gamokvlevamde.369 

am mxriv, unda aRiniSnos, rom es mosazrebebi 
calmxrivad gansazRvraven mtkicebulebaTa gankuTv-
nadobas, radgan am Sexedulebebidan ar Cans kavSiri 
mtkicebulebebsa da faqtebs Soris, romelTa dadge-
nis valdebuleba, upirveles yovlisa, akisria mosa-
marTles da ara - mxareebs. mtkicebulebaTa gankuT-
vnadobis ganxilva SesaZleblobas aZlevs mosamarT-
les, Seiswavlos am mtkicebulebebis operirebis spe-
cifika, sasamarTlo procesis ganviTarebis yvela 
stadiaze.370 

mtkicebulebasa da faqts Soris aRniSnuli kavSi-
ris dadgenis gareSe rTulia warmovidginoT subsu-
mirebis procesualuri realizaciis Taviseburebebi.  

SesaZlebelia iTqvas, rom mtkicebulebasa da 
faqts Soris kavSiris dadgena Tavisi SinaarsiT war-
moadgens sufsumciis gziT faqtobrivi garemoebebsa 
da samarTlis normas Soris kavSiris procesis praq-
tikul (procesualur) realizacias.  

                                                
369 Ю. В. Гуреев. О понятии судебных доказателбств//Советское госу-

дарство и право. 1996. № 8. стр. 58; И. В. Резниченко. Установление 

достоверности и силы доказательств по гражданским делам//Учен. 

зап. Дальневосточного университета. 1969. т. 32. стр. 105 (citirebu-

lia М. К. Треушников Судебные доказательства. М. 1999. стр. 121. 
370 М. К. Треушников Судебные доказательства. М. 1999. стр. 122. 
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materialur-samarTlebrivi norma, romlis meSveo-
biT ganisazRvreba dasadgeni faqtebis wre da, Sesa-
bamisad, ganisazRvreba mtkicebis sagani, warmoadgens 
mtkicebulebebis gankuTvnadobis ganxilvis erT-erT 
aucilebel winapirobas. meore winapirobas warmoad-
gens is, rom sxvadasxva logikuri operaciiT (amis 
Sesaxeb ix. mogvianebiT) unda dadgindes, Tu ramde-
nad Seswevs unari am mtkicebulebas, daadginos mtki-
cebis saganSi Semavali faqti.371  

magram Cven ar unda Segveqmnas iseTi STabeWdile-
ba, rom TiTqos mxareTa Soris davis momwesrigebeli 
materialur-samarTlebrivi norma pirdapir da uSua-
lod gansazRvravs mtkicebulebebis mniSvnelobas. 
amasTan dakavSirebiT unda aRiniSnos, rom gamosaye-
nebeli materialur-samarTlebrivi norma gansazRv-
ravs ara saqmisaTvis gankuTvnil mtkicebulebaTa 
wres, aramed - saqmisaTvis iuridiulad mniSvnelovan 
faqtobriv garemoebaTa wres372, romlis dadasture-
bisaTvis SeiZleba gamoyenebul iqnes an nebismier 
mtkicebulebaTa saSualeba an mxolod konkretuli 
maTgani. Tumca isic unda aRiniSnos, rom samoqalaqo 
kodeqsiT aseve mocemulia iseTi materialur-samarT-
lebrivi normebi, romlebic pirdapir uTiTeben mtki-
cebulebaTa saxeebze, magaliTad, miTiTebuli kodeq-
sis 624-e muxlis mesame winadadebis Tanaxmad, sesxis 
zepiri xelSekrulebis dros misi namdviloba ar Se-
iZleba dadgindes mxolod mowmeTa CvenebebiT. amasTan 
mimarTebiT unda aRiniSnos, rom sesxis xelSekrule-
ba SeiZleba daidos rogorc zepirad, aseve werilo-
biTi formiT. kanoni pirdapir ar iTvaliswinebs sa-
sesxo urTierTobebTan dakavSirebiT werilobiTi 
formis upiratesobas zepir formasTan mimarTebiT. 

                                                
371 aseve ix. М. К. Треушников Судебные доказательства. М. 1999. 

стр. 123. 
372 М. К. Треушников Судебные доказательства. М. 1999. стр. 128. 
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arapirdapir, magram upiratesoba vlindeba imaSi, rom 
davis SemTxvevaSi sesxis zepiri xelSekrulebis nam-
dvilobis dadasturebisaTvis ar aris sakmarisi mxo-
lod mowmeTa Cvenebebi, aramed saWiroa sxva mtkice-
bulebebic, romlebTac dadasturdeba msesxeblisaT-
vis gansazRvruli fuladi Tanxis an sxva gvarovnu-
li nivTis gadacemis faqti.373 amdenad, es ar niSnavs 
imas, rom mowmeTa Cvenebas TiTqosda araviTari mni-
Svneloba ara aqvs.374 sesxis zepiri xelSekrulebis 
namdviloba mowmeTa CvenebebTan erTad SeiZleba da-
dasturdes sxva iseTi mtkicebulebebiT, rogoricaa, 
magaliTad, savalo xelwerili an raime werilobiTi 
dokumentis wardgena, romliTac dadasturebuli iq-
neba valis arseboba.375  

amdenad, samoqalaqo kodeqsi SeiZleba aZlevdes 
garkveul miTiTebebs mtkicebulebis saxeobis gamoye-
neba-argamoyenebis Taobaze.  

am mxriv metad sainteresoa da Cveni saproceso 
samarTlisaTvis uCveuloa frangul samarTlebriv 
sivrceSi arsebuli mtkicebiTi procesis adgili da 
roli. franguli mtkicebulebiTi Teoriis mixedviT 
mtkicebulebaTa Sesaxeb momwesrigebeli normebi Se-
iZleba Segvxvdes ara marto procesualur, aramed - 
materialur samarTalSic. 

magram am SemTxvevaSi mniSvnelovani aris is, rom 
uSualod mtkicebis saqmianobasTan dakavSirebuli 
urTierTobebi wesrigdeba saproceso samarTliT.376 

erTi SexedviT rTuli meqanizmi, romliTac 
uzrunvelyofilia faqtebis damtkiceba, amave dros 

                                                
373 z. ZlieriSvili. qonebis sakuTrebaSi gadacemis xelSe-
krulebaTa samarTlebrivi buneba. Tb. 2010. gv. 355. 

374 ix. iqve. gv. 355 
375 ix. iqve. gv. 357 
376 Vincen J., Guinchard S. Procédure civile, 27 édition. Paris, Dalloz, 2003 

p. 789-790; 
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xasiaTdeba dinamikuri sistemiT, romelSic mniSvne-
lovani roli eTmoba materialur-samarTlebriv mxa-
res, e.i. erT SemTxvevaSi Cven winaSea materialur-sa-
marTlebrivi normebiT gansazRvruli mtkicebulebe-
bi, romlebiTac dasturdeba konkretuli faqtebi, 
xolo meore SemTxvevaSi - procesualur-samarTleb-
rivi normebi, romlebic gansazRvraven am mtkicebu-
lebebis gamoyenebis Taviseburebebs sasamarTloSi.  

magaliTad, safrangeTis samoqalaqo kodeqsis (Code 

civil) 1315-e muxlis Tanaxmad, iman, vinc iTxovs valde-
bulebis Sesrulebas, unda daadasturos misi arse-
boba377. meores mxriv, iman, vinc acxadebs, rom Tavis-
ufalia valdebulebis Sesrulebisgan, unda waradgi-
nos gadaxdis damadasturebeli mtkicebuleba, an/da 
valdebulebis Sewyvetis mtkicebuleba.378 

aqedan gamomdinare, sakiTxi imis Sesaxeb, Tu ram-
denad konkretuli mtkicebulebiT dgindeba samarT-
lis normis safuZvelze gansazRvruli faqti, gane-
kuTvneba mosamarTlis Sinagani rwmenis sakiTxs.  

yuradReba gavamaxviloT zogierT im Tavisebure-
baze, romelic exeba mtkicebulebaTa dasaSvebobas. 

mtkicebulebaTa dasaSvebobis ganxilva ukavSirde-
ba mtkicebulebaTa kanoniT gaTvaliswinebuli sxva-
dasxva saSualebis gamoyenebas (mxareTa (mesame pir-
Ta) axsna-ganmartebebi, mowmeTa Cvenebebi, werilobiTi 
Tu nivTieri mtkicebulebebi, eqspertizis daskvna).379 

sasamarTlo praqtikam aCvena, rom zogierT SemTx-
vevaSi sasamarTloebis mier mtkicebulebaTa dasaSve-
bobis sakiTxis gadawyvetisas ar aris gaTvaliswine-

                                                
377 Celui qui réclame l’exécution déune obligation doit la prouver. (Code 

civil art. 1315). 
378 De la prevue des obligations et de celle du payment. (Code civil, art. 

1315)/Soc. 31 janv. 1962: Bull. civ. IV, n°105 
379 saqarTvelos samoqalaqo saproceso kodeqsis 102-e mux-
lis me-2 nawili. 
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buli materialur-samarTlebrivi mxareebi, rac aras-
wori gadawyvetilebis (ganCinebis) gamotanis safuZve-
li xdeba. 

procesualuri TvalsazrisiT, arc erT mtkicebu-
lebaTa saSualebas ar gaaCnia erTmaneTis mimarT 
upiratesi iuridiuli mniSvneloba. kanoniT gaTva-
liswinebul yvela mtkicebulebaTa saSualebas gaaC-
nia maTi gamoyenebis Tanabari mniSvneloba. magram es 
ar niSnavs imas, rom saqmisaTvis mniSvnelovani yvela 
faqtis dadgena damokidebulia maTi arCevis survil-
ze. am SemTxvevaSi mtkicebulebaTa saSualebebis (sa-
xeebis) arCeva ganpirobebuli am faqtis dadgenisaT-
vis kanoniT gaTvaliswinebuli wesebis dacviT. “mtki-
cebulebaTa dasaSveboba iTvaliswinebs SezRudvas 
mtkicebulebaTa saSualebebis gamoyenebaSi ama Tu im 
garemoebaTa dasadgenad.”380  

amdenad, mtkicebulebebis saSualebebis (saxeebis) 
dasaSveboba wydeba materialur-samarTlebrivi nor-
mebiT mocemuli nebarTvebiTa Tu akrZalvebis Sesaba-
misad.381 

amasTan erTad, unda ganvasxvaoT SemTxvevebi, ro-
desac materialuri samarTlidan pirdapir gamomdi-
nareobs, Tu ra mtkicebulebebi unda iqnes gamoyene-
buli am normiT mocemuli faqtobrivi Semadgenlo-
bis mimarT, an romeli - ara. magram xSiria iseTi 
faqtobrivi SemTxvevebi, romlebic moiTxovs Sefase-
bas gamosayenebel mtkicebulebaTa saSualebebis (sa-
xeebis) arCevis kuTxiT.  

magaliTad, erT-erT saqmeze sakasacio sasamarT-
lom aRniSna, rom is “iziarebs kasatoris mosazre-
bas imasTan dakavSirebiT, rom saapelacio sasamarT-
lom saTanadod ar Seafasa saqarTvelos qonebis mar-

                                                
380 S. qurdaZe. saqmoqalaqo saqmeTa ganxilva pirveli in-
stanciis sasamarTloSi. Tb., 2006., gv., 352. 

381 М. К. Треушников Судебные доказательства. М. 1999. стр. 137. 
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Tvis saministros 2002 wlis 26 dekembris #67-3571/6-2 
werili, ar gamoikvlia misi Sinaarsi saqmeSi arse-
bul sxva mtkicebulebebTan erTobliobaSi da Semoi-
fargla mxolod imaze miTiTebiT, rom werili Sed-
genilia konkursis Semdeg.  

sakasacio palata Tvlis, rom konkretul SemTxve-
vaSi saapelacio sasamarTlom ar Seafasa, rom weri-
lis mixedviT 2000-2002 wlebSi ss `eleqtrosistemis~ 
mier saxelmwifo qonebis marTvis saministrosTan Se-
Tanxmebulia sazogadoebis balansze ricxuli ori 
farTis (53,1 kv.m da 294 kv.m) ijariT gacemis sakiTxi.  sakasacio palata aseve iziarebs kasatoris miTiTebas imasTan dakavSirebiT, rom saapelacio sasamarTlom ar Seafasa saqarTvelos saxelmwifo qonebis marTvis saministrosadmi ss `eleqtrosistemis ~ 
05.08.02 #1798 werilsa da am werilze saqarTvelos 
saxelmwifo qonebis marTvis saministros 06.08.2002 
pasuxi. 

amasTan dakavSirebiT sakasacio palata aRniSnavs, 
rom zemoaRniSnuli mtkicebulebebi mosarCele ss 
`saqarTvelos saxelmwifo eleqtrosistemis~ mier 
warmodgenili iyo jer kidev pirveli instanciis sa-
samarTloSi sarCelTan erTad. aRniSnuli werilebis 
Sinaarsi exeba sadavo farTis ijariT gacemis Sesa-
xeb saministros damokidebulebas, rac ar Seafasa 
saapelacio sasamarTlom. amrigad, zemoaRniSnuli 
werilebis SefasebiT, saqmeSi arsebuli sxva mtkice-
bulebebTan erTobliobaSi (sssk-is 105-e muxlis moT-
xovnaTa dacviT) saapelacio sasamarTlom unda da-
adginos auqcionis Catarebamde hqonda Tu ara gace-
muli saxelmwifo qonebis marTvis saministros, ro-
gorc saxelmwifo warmomadgenels sazogadoebaSi 
(partniori), konkursis wesiT ijariT qonebis gace-
mis Sesaxeb Tanxmoba, aseve aRniSnuli werilebi xom 
ar SeiZleba miuTiTebdes saxelmwifos (partnioris) 
Semdgom Tanxmobaze (mowonebaze) saqarTvelos samo-
qalaqo kodeqsis 101-e muxlis Tanaxmad.”382  

                                                
382 susg #as-1234-1493-09, 10 ivnisi 2010 w. 
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amdenad, mtkicebulebaTa dasaSvebobis sworad ga-
dawyvetisaTvis aucilebelia mtkicebis saganSi Sema-
vali faqtebis diferencireba momwesrigebeli urTi-
erTobisaTvis kanoniT dadgenili wesis mixedviT. 
mtkicebulebaTa dasaSvebobis sakiTxis procesualu-
ri danawesi mocemulia sssk-is 102-e muxlis me-3 
nawiliT, romlis Sesabamisad saqmis garemoebebi, 
romlebic kanonis Tanaxmad unda dadasturdes gar-
kveuli saxis mtkicebulebebiT, ar SeiZleba dadas-
turdes sxva saxis mtkicebulebebiT. 

magram sasamarTlo praqtikaSi xSiria SemTxvevebi, 
rodesac miTiTebul procesualur normas sasamarT-
lo ise iyenebs, rom ar aris gaTvaliswinebuli am nor-
mis gamoyenebis materialur-samarTlebrivi Sinaarsi. 

magaliTad, erT-erT saqmeze sakasacio palatam 
ganmarta, rom konkretul SemTxvevaSi mxareTa Soris 
davas iwvevs sastumrod (gaqiravebis) Sesaxeb xelSe-
krulebis arseboba, damqiraveblebis raodenoba, qi-
ravnobis Rirebuleba, qiravnobis xangrZlivoba (anu 
xelSekruleba grZeldeboda erTi wlis manZilze Se-
uwyvetlad, Tu garkveuli periodebiT da amasTan, 
sabolood ra Tanxis mogeba miiRo od.-am).    

 “aRniSnuli iuridiuli faqtebis Sefaseba Cven 
gvaZlevs SesaZleblobas, rom gamovitanoT daskvna 
samarTlebrivi urTierTobis monawileTa ufleba-
valdebulebebis Sesaxeb, magram mxolod mtkicebu-
lebaTa SefasebiT, romliTac dgindeba es iuridiu-
li faqtebi, SesaZlebelia swori warmodgena Segveqm-
nas miTiTebul faqtebze. 

saapelacio sasamarTlos gadawyvetilebaSi aseve 
aRniSnulia, rom “a”-s mier sastumrod erTi wlis 
manZilze binis oTx ucxoelze 60 aSS dolarad ga-
qiravebis faqti ar SeiZleba dadasturdes mowmeTa 
CvenebebiT, vinaidan es garemoeba, kanonis Tanaxmad, 
unda dadasturdes garkveuli werilobiTi mtkicebu-
lebiT. 
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amasTan dakavSirebiT, sakasacio palata ar izia-
rebs saapelacio sasamarTlos zemoaRniSnul mosaz-
rebas da ganmartavs, rom es garemoebebi SeiZleba 
dadasturdes mowmeTa CvenebebiT. kerZod, konkretul 
SemTxvevaSi binis sastumrod gamoyenebis Sedegad 
warmoSobil urTierTobebze vrceldeba qiravnobis 
instituti. samoqalaqo kodeqsis 531-e muxlis Tanax-
mad, qiravnobis xelSekrulebiT gamqiravebeli mova-
lea, damqiravebels sargeblobaSi gadasces nivTi 
gansazRvruli vadiT. damqiravebeli movalea, gamqi-
ravebels gadauxados daTqmuli qira. kanoniT ar 
aris gansazRvruli qiravnobis xelSekrulebis for-
ma. amdenad, saqarTvelos samoqalaqo kodeqsis 69-e 
muxlis pirveli da me-2 nawilebis Tanaxmad, SesaZ-
lebelia misi dadeba rogorc zepirad, ise, werilo-
biT. gansaxilveli normis safuZvelze mxareTa neba-
zea damokidebuli konkretuli samarTlebrivi urTi-
erTobis warmoSoba daukavSiron werilobiT Tu 
zepir garigebas.  

e.i. aRniSnuli samarTlebrivi urTierTobebis war-
moSobisaTvis ar aris aucilebeli garigebis weri-
lobiT dadeba da misi daucveloba ar iwvevs garige-
bis baTilad cnobas. anu konkretul SemTxvevaSi ma-
terialur-samarTlebrivi normiT ar aris gaTvalis-
winebuli mxolod werilobiTi xelSekrulebis arse-
boba, romlis dadasturebac SesaZlebeli iqneboda 
garkveuli werilobiTi mtkicebulebebiT (saqarTve-
los samoqalaqo saproceso kodeqsis 102-e muxlis 
me-3 nawili). im SemTxvevaSi, Tu materialur-samarT-
lebrivi normiT konkretuli urTierTobis mowesri-
gebisaTvis gaTvaliswinebulia garigebis zepiri for-
ma (Tu sxva ram ar aris dadgenili kanoniT), am gari-
gebis arseboba SeiZleba dadasturdes mowmeTa Cvene-
bebiT. amrigad, sakasacio palatas miaCnia, rom saape-
lacio sasamarTlos unda Seefasebina saqmeSi arse-
buli mowmeTa Cvenebebi da gamoerkvia ”a”-s mier qo-
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nebidan miRebuli sargeblis odenoba.”383 
zemoaRniSnuli magaliTi migviTiTebs iseT SemTx-

vevebze, rodesac kanoniT pirdapir ar ganisazRvreba 
gamosayenebeli mtkicebulebebis esa Tu is saSuale-
ba, magram am SemTxvevaSi qiravnobis institutis ana-
lizi gvaZlevs imis SesaZleblobas, rom miviRoT 
daskvnebi mtkicebulebaTa saSualebebis gamoyenebis 
Sesaxeb. 

moviyvanoT magaliTi, rodesac materialur-samar-
Tlebrivi norma gansazRvravs mtkicebulebis forma-
sa da Sinaarss.  

kerZod, erT-erT saqmeze sakasacio palatam gan-
marta, rom: `rkinigziT tvirTis gadazidvis wesebis~ 
433-e muxlis pirveli nawilis meore winadadebis `b~, 
`g~, `e~ da `l~ (romlebSic miTiTebulia vagonebis 
dayovnebis sxvadasxva garemoeba) qvepunqtebis Tanax-
mad, saerTo formis aqtiT dasturdeba am muxliT 
mocemuli iuridiuli mniSvnelobis iseTi faqtebi, 
rogoricaa daniSnulebis sadgurSi vagonebis dayov-
neba tvirTmimRebis an misasvleli liandagiT mosar-
geblis mizeziT; datvirTuli vagonebis dayovneba 
Sualedur sadgurSi imis gamo, rom tvirTmimRebis an 
misasvleli liandagiT mflobelis mizeziT ver iRe-
ben momijnave sadgurebi an momijnave sadgurs ar ga-
aCnia vagonebis dagrovebisaTvis saWiro teqnikuri 
aRWurviloba; tvirTmimRebis an tvirTgamgzavnis 
mier Tavisi vagonebis (konteinerebis) miRebis dayov-
neba; tvirTis dayovneba svlis gzaze.  

aRniSnuli normis gamoyenebis winapirobas warmoa-
dgens saqarTvelos sarkinigzo kodeqsis 52-e muxlis 
pirveli nawili, romlis Tanaxmad, garemoebebi, rom-
lebic sarkinigzo mimosvlis monawileTa pasuxismge-
blobis safuZvels warmoadgens, dasturdeba komer-

                                                
383 susg #as-24-379-07, 20 ivnisi 2007w.  
 



 253 

ciuli, teqnikuri da saerTo formis aqtebiT. amave 
muxlis me-15 nawilis Tanaxmad, saerTo formis aqte-
bi unda Sedges „rkinigziT tvirTis gadazidvis we-
sebis“ Sesabamisad.  

es ki miuTiTebs imaze, rom zemoaRniSnuli faqto-
brivi garemoebebis dadastureba SesaZlebelia saer-
To formis aqtebis meSveobiT, romelic warmoadgens 
saqarTvelos sarkinigzo kodeqsiT da mis safuZvel-
ze „rkinigziT tvirTis gadazidvis wesebiT“ gaTva-
liswinebul mtkicebulebas.  

aRniSnulis zogadi danawesi mocemulia saqarTve-
los samoqalaqo saproceso kodeqsis 102-e muxlis 
me-3 nawiliT, romlis mixedviT: `saqmis garemoebebi, 
romlebic kanonis Tanaxmad unda dadasturdes gar-
kveuli saxis mtkicebulebebiT, ar SeiZleba dadas-
turdes sxva saxis mtkicebulebebiT~.  

aRniSnuli mtkicebulebebis Sefasebisas mniSvne-
loba eniWeba am dokumentebis Sedgenis wess, romlis 
drosac kanoniT gaTvaliswinebuli sxva rekviziteb-
Tan erTad unda mieTiTos konkretul SemTxvevaSi 
Sps `Celen enerji limited saqarTvelos~ vagonebis 
(cisternebis) dayovnebis mizezebi. „rkinigziT tvir-
Tis gadazidvis wesebis“ 436-e muxlis pirveli nawi-
lis Tanaxmad, saerTo formis aqtSi unda aRiniSnos 
misi Sedgenis safuZveli, xolo amave muxlis me-3 na-
wilis Tanaxmad, Tu gadazidva svlis gzaze iseTi 
safuZvliT iqna SeCerebuli, rac, am wesebis mixed-
viT, gamoiwvevs tvirTis mitanis vadis Sesabamis ga-
xangrZlivebas, maSin saerTo formis aqtSi aRiniSne-
ba vagonebis (konteinerebis) dayovnebis mizezi da 
xangrZlivoba. amave wesebis 440-e muxlis pirveli na-
wilis `a~ qvepunqtis Tanaxmad, saerTo formis aqtSi, 
romlis safuZvelzec gadaixdeba rkinigzis vagone-
biT (konteinerebiT) sargeblobis safasuri _ aRi-
niSneba vagonis (konteineris) dayovnebis mizezi, misi 
nomrebi, dayovnebis dawyebisa da damTavrebis, agre-
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Tve, dayovnebis faqtobrivi dro.  
sakasacio palata ganmartavs, rom aRniSnuli do-

kumenti warmoadgens iuridiuli pasuxismgeblobis 
gansazRvris kriteriums („rkinigziT tvirTis gada-
zidvis wesebis“ 414-e muxlis pirveli nawili), amde-
nad, am dokumentis Sedgenis dros daculi unda iq-
nes zemoaRniSnuli danawesebi imisaTvis, rom ganisa-
zRvros iuridiuli pasuxismgeblobis dakisrebis 
obieqturi da subieqturi faqtorebi.”384 

yuradReba gavamaxviloT mtkicebulebaTa gamo-
kvlevisa da Sefasebis zogierT Taviseburebaze. 

mtkicebulebaTa gamokvleva da Sefaseba, rogorc 
Cven migvaCnia, warmoadgens erTian process. xSirad 
iuridiul literaturaSi mtkicebulebaTa gamokv-
leva da Sefaseba cal-calke aris ganxiluli. Cven 
migvaCnia, rom maTi dayofa SesaZlebelia mxolod pi-
robiTad, imisaTvis, rom gamoikveTos erT SemTxve-
vaSi - mtkicebulebis kvleva, xolo meore SemTxveva-
Si - mtkicebulebis kvlevis Sedegebi. aqedan gamomdi-
nare, Cvenis azriT, mtkicebulebaTa Sefasebas gaaCnia 
viwro da farTo gageba. farTo gagebiT mtkicebule-
bis Sefasebas adgili aqvs mtkicebiTi saqmianobis ne-
bismier stadiaze, rogorc mtkicebulebis gankuTvna-
dobis, dasaSvebobis, aseve - misi gamokvlevis dros. 
viwro gagebiT mtkicebulebaTa SefasebaSi unda mo-
viazroT mtkicebulebis gamokvlevis Sedegi, rode-
sac sabolood xdeba dasadgen faqtTan dakavSirebiT 
mtkicebulebis safuZvelze garkveuli daskvnebis ga-
keTeba; rodesac arsebobs am daskvnebis gasakeTeb-
lad rogorc samarTlebrivi, aseve - logikuri wina-
pirobebi. 

magram, miuxedavad aRniSnulisa, mtkicebulebis 
sruli Sefaseba (viwro gagebiT) SesaZlebelia mxo-
lod sasamarTlo sxdomaze maTi yovelmxrivi, sru-

                                                
384 susg #as-792-1007-08, 11 ivnisi 2009 w. 
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li da obieqturi ganxilvis gziT, xolo daskvniTi 
Sefasebas aZlevs mosamarTle saTaTbiro oTaxSi. am-
denad, cneba “Sefaseba” iRebs dinamikur xasiaTs, rac 
moiTxovs garkveul samarTlebriv da logikur mid-
gomebs. Sesabamisad, samarTlebrivi da logikuri Se-
fasebebis erToblioba, romelic SesaZlebelia gan-
xorcieldes sasamarTlos mTavar sxdomaze saqmis 
arsebiTi ganxilvis dros, SesaZlebelia mtkicebule-
baTa gamokvlevis gziT. 

mtkicebis zemoaRniSnuli elementebi metad Tavi-
seburi elfers iZenen sakasacio sasamarTloSi. ra 
Tqma unda, sakasacio sasamarTlo ar ikvlevs mtkice-
bulebebs, ar adgens faqtebs da a.S. magram mas mainc 
gaaCnia garkveuli Sexeba mtkicebulebebTan. amdenad, 
ismis kiTxva: Tu sakasacio sasamarTlo ar aris faq-
tis sasamarTlo, maSin rogor amowmebs igi procesu-
alur darRvevebs. es darRvevebi xom uSualo kavSir-
Sia faqtebTan? 

migvaCnia, rom zustad am kiTxvaSi moiazreba pasu-
xic, romelic gvaZlevs SesaZleblobas, davinaxoT 
sakasacio sasamarTlos faqtobriv garemoebebTan Se-
xebis wertili, masTan yvelaze mWidro kavSiri. 

mtkicebulebebis gankuTvnadoba-dasaSvebobis Sefa-
seba, SeiZleba iTqvas, rom warmoadgens kvalifikaci-
is nairsaxeobas.385 mtkicebulebebis gankuTvnadoba-
dasaSvebobis Sefasebisas, TiTqosda, sasamarTlo ad-
gens ormag kvalifikacias: erT SemTxvevaSi materia-
lur-samarTlebrivs, Semdeg _ procesualur-samarT-
lebrivs.386 jer sasamarTlo amowmebs materialur sa-
marTalurTierTobas, Tu ra faqtebi udevs mas safuZ-
vlad, Semdeg ki axorcielebs sxva sibrtyeSi arse-
buli garemoebebis kvalifikacias _ mtkicebulebebs 

                                                
385 Р. О. Ополев. Оценочные понятия в арбитражном и гражданском 

процессуальном праве.Woltes Kluwer, М. 2008г., стр. 81. 
386 ix. iqve, gv. 81. 
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_ ramdenad ukavSirdebian isini gansaxilvel sakiTxs 
da ramdenad dasaSvebi arian. mniSvnelovani aris is, 
rom mtkicebulebebi atareben informacias faqtebis 
Sesaxeb, magram TviTon ar warmoadgenen faqtebs.387 

rogorc davinaxeT, procesualur-samarTlebrivi 
normis darRveva aris faqti, romelsac gaaCnia sxva-
dasxva Sinaarsi imisda mixedviT, Tu ra procesua-
lur-samarTlebrivi urTierTobis momwesrigebeli 
norma iqna darRveuli. aqedan gamomdinare, Cven vna-
xeT, rom procesualur-samarTlebrivi darRvevebis 
Semowmebisas mxedvelobaSi unda iqnes miRebuli ro-
gorc procesualur-samarTlebrivi, aseve - materia-
lur-samarTlebrivi danawesebi. amasTan erTad gaTva-
liswinebul unda iqnes rogorc saqmis warmoebis 
calkeuli stadiebi (etapebi), sasamarTloTa instan-
ciurobis Taviseburebebi, aseve - calkeul saqmeTa 
sasamarTlo warmoebis saxeebi da a.S. 

zemoaRniSnuli analizi Cven gvaZlevs SesaZleb-
lobas, gamovyoT es procesualur-samarTlebrivi 
darRvevebi (faqtebi), rogorc sakasacio sasamarT-
los mier Semowmebis erT-erTi obieqti.  

amisaTvis, upirveles yovlisa, unda gaverkveT imaSi, 
Tu ra Semxebloba gaaCnia sakasacio sasamarTlos sa-
Ziebel, ZiriTadi faqtebis damdgen mtkicebulebebTan.  

unda aRiniSnos, rom sakasacio sasamarTlo Tvi-
Ton ar ikvlevs mtkicebulebebs, igi ikvlevs saape-
lacio sasamarTlos mier mtkicebulebaTa Sefasebe-
bis marTebulebas. magram unda mieTiTos, rom proce-
sualur-samarTlebrivi darRveva, rogorc faqti, sxva 
araferia, Tu ara saapelacio sasamarTlos mier saq-
misaTvis mniSvnelovani faqtis dadgenis samarTleb-
rivi da logikuri wesebis darRveva, rac, Sesabami-
sad, aisaxeba saapelacio sasamarTlos SefasebebSi, 

                                                
387 Р. О. Ополев. Оценочные понятия в арбитражном и гражданском 

процессуальном праве.Woltes Kluwer, М. 2008г., стр. 81. 
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motivaciaSi. anu sxva sityvebiT rom vTqvaT, rode-
sac saapelacio sasamarTlo mtkicebulebebs aZlevs 
araswor Sefasebas. amdenad, sakasacio sasamarTlos 
uwevs “Sefasebis Sefaseba.” 

magaliTad, k. balakini aRniSnavs, rom safrange-
Tis samoqalaqo saproceso kodeqsis Tanaxmad, kasa-
toris mosazrebebis ganxilvamde sakasacio sasamar-
Tlom unda ganixilos faqtisa da samarTlis sakiT-
xTa gamijvna. L.IH-2 muxlis Tanaxmad, safrangeTis sa-
kasacio sasamarTlo ar akontrolebs gasaCivrebuli 
gadawyvetilebis motivebs, romlebic exeba faqtebs, 
amave dros is srulad akontrolebs samarTlebriv 
motivebs.388 Jak bore aRniSnavs, rom sakasacio sasa-
marTlo mkacrad ar icavs am wess, romelsac ganmar-
tavs garkveuli TaviseburebebiT. Tavisi kompetenci-
is gansazRvris umniSvnelovanesi funqciis gamoyene-
biT, umaRlesma sasamarTlo instanciam Tavisi ufle-
bamosileba gardaqmna samarTlebrivi politikis gan-
xorcielebis instrumentad. droTa ganmavlobaSi sa-
samarTlo xan aviwroebs, xan zrdis mis mier ganxor-
cielebuli kontrolis farglebs. amitom dRes saka-
sacio sasamarTlo saqmis ganxilvisas axorcielebs 
ara marto samarTlebrivi sakiTxebis kontrols, 
aramed - motivebis kontrols, anu axorcielebs mo-
tivaciaze minimalur kontrols (contrôle minimum de la 

motivation);389, romlis gareSe samarTlebriv motivebze 
kontroli iqneboda araefeqturi da iluzoruli.390 

upirveles yovlisa, sasamarTlo amowmebs gasaCiv-

                                                
388 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.117. 
389 J. Boré, L. Boré. La cassation en matière civile. Dalloz, quatriéme 

édition, 2008. p. 258. 
390 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.117. 
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rebul gadawyvetilebaSi motivebis arsebobas, rom-
lis safuZvelze saqme arsebiTad iqna gadawyvetili, 
rac, TavisTavad, garkveulwilad warmoadgens saqmis 
faqtobriv mxareze kontrols. amis Semdeg, kasato-
ris moTxovnis Sesabamisad, sasamarTlo rwmundeba, 
Tu ramdenad naTelia gasaCivrebul gadawyvetileba-
Si faqtis mtkiceba da Sefaseba (constatations et apprecia-
tions de fait), efuZneba Tu ara isini mtkicebulebebs, Tu 
mxolod - mosazrebebs, sakamarisi aris Tu ara isini 
konkretuli situaciis samarTlebrivi kvalifikacii-
saTvis.391  

amdenad, cxadia erTi ram: gasaCivrebuli gada-
wyvetilebis samarTlebrivi mxaris Semowmebisas sa-
kasacio sasamarTlo exeba faqtobriv motivacias, 
rac, upirveles yovlisa, niSnavs ara marto imas, Tu 
ra faqtebi miiCnia sasamarTlom dadgenilad, aramed 
imasac, Tu rogor daadgina sasamarTlom es faqtebi 
da rogor asabuTebs Tavis gadawyvetilebas.  

rogorc ukve aRvniSneT, mtkicebulebsa da faqts 
Soris kavSiris dadgena Tavisi SinaarsiT warmo-
adgens subsumciis gziT faqtobriv garemoebebsa da 
samarTlis normas Soris kavSiris procesis praqti-
kul (procesualur) realizacias.  

zustad am procesis praqtikuli (procesualuri) 
realizaciis Semowmebis Taviseburebebs vexebiT, ro-
desac vixilavT sakasacio sasamarTlos mier proce-
sualur-samarTlebrivi darRvevebis Semowmebis Tavi-
seburebebs.  

magram imisaTvis, rom zustad davaxasiaToT, Tu 
ras niSnavs “Sefasebis Sefaseba”, unda gamovkveToT 
procesualuri darRvevis zogierTi mxare, rogorc 
sakasacio sasamarTlos Semowmebis obieqti. magali-
Tad, ruseTSi gamocemul iuridiul literaturaSi 
gvxvdeba mosazrebebi, romelTa Tanaxmad, sakasacio 

                                                
391 miT. naS., gv.118 
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sasamarTloebi (aseve saapelacio sasamarTloebi, 
rodesac isini amowmeben pirveli instanciis mier 
mtkicebulebaTa Sefasebis kanonierebas) axorcie-
lebs mtkicebulebebis sakontrolo Sefasebas.392 aR-
niSnuli mosazrebidan gamomdinareobs, rom sakasa-
cio sasamarTlosac uxdeba mtkicebulebebis Semo-
wmeba, raTa Seamowmos gasaCivrebuli gadawyvetile-
bis gamomtani sasamarTlos mier gakeTebuli Sefase-
bebi. unda aRiniSnos, rom miTiTebuli mosazreba ar 
ukavSirdeba mxolod im Taviseburebebs, romlebic 
axasiaTebs ruseTis sakasacio modelis im mxareebs, 
riTac igi gansxvavdeba qarTuli sakasacio sasamar-
Tlosagan (ix. $ 1.1.). am mosazrebis avtorebi Tvlian, 
rom gasaCivrebuli gadawyvetilebis samarTlebrivi 
mxaris Semowmebisas sakasacio sasamarTlom unda ga-
daamowos mtkicebulebaTa Sefaseba, risTvisac Tvi-
Ton afasebs maT. Tumca, unda aRiniSnos, rom 1995 
wlis 27 oqtombris federaluri kanonis Tanaxmad, 
mtkicebulebebis sakontrolo Sefasebis funqcia sa-
kasacio sasamarTloebSi gaizarda, romlis mixedviT, 
isini axorcieleben saapelacio sasamarTloebisaT-
vis damaxasiaTebel uflebamosilebas axali mtkice-
bulebebis miRebiTa da maTi SefasebiT.393 

safrangeTis iuridiul literaturaSi miTiTebu-
lia, rom samarTlisa da faqtis sakiTxebze kontro-
lis gamijvnis mizniT safrangeTis sakasacio sasa-
marTlos SeuZlia ganaxorcielos kontroli gasa-
Civrebuli gadawyvetilebis motivaciaze, rac warmo-
adgens faqtis, rogorc dasabuTebisa da Sefasebis 
erTobliobis sagans.394 am SemTxvevaSi safrangeTis 

                                                
392 М. К. Треушников Судебные доказательства. М. 1999. стр. 159-161. 
aseve ix. И. В. Решетникова. Доказывание в гражданском процессе. 

М., 2010г., стр.117. 
393 ix. iqve, gv.,. 160. Sead. А. С. Кожемяко. Кассационное производ-

ство в арбитражном суде: теория и практика . М., 2004г. стр.,14 
394 J. Boré. La cassation en matière civile. Paris. 1997. 2e partie. p. 897. 
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samoqalaqo saproceso kodeqsis mixedviT, sakasacio 
sasamarTlos mier motivaciaze ganxorcielebuli mi-
nimaluri kontroli aris gasaCivrebuli gadawyveti-
lebis gamomtani sasamarTlos mier dasabuTebasa da 
Sefasebebze kontroli, rac niSnavs imas, rom faqte-
bis gareSe sasamarTlo ver Seamowmebs gasaCivrebu-
li gadawyvetilebis samarTlebriv mxares.  

amdenad, Cvens interess iwvevs sakiTxi imis Sesa-
xeb, Tu rogor axorcielebs procesualuri darRve-
vebis Semowmebas qarTuli sakasacio sasamarTlo. ka-
satoris mier procesualur darRvevaze miTiTebis 
SemTxvevaSi Tavidan xom ar afasebs saapelacio sasa-
marTlos mier erTxel ukve gamokvleul da Sefase-
bul mtkicebulebebs, anu axdens Tu ara sakasacio 
sasamarTlo mtkicebulebebis “sakontrolo Semowme-
bas”. 

unda aRiniSnos, rom mtkicebiT procesSi daSve-
bul procesualur darRvevebs, romlebic ukavSirde-
ba mtkicebulebaTa arSefasebas an arasaTanadod Se-
fasebas (magaliTad, miiRo is mtkicebuleba, rome-
lic ar unda mieRo an ar miiRo is mtkicebuleba, 
romelic unda mieRo, arasaTanadod Seafasa an ar 
Seafasa esa Tu is mtkicebuleba da a.S.), rogorc 
ukve aRiniSna, mniSvneloba eniWeba mxolod im SemTx-
vevaSi, Tu am darRvevebis Sedegad araswori gada-
wyvetileba iqna gamotanili.395 magram imisaTvis, rom 
sakasacio sasamarTlom Seamowmos SeeZlo Tu ara am 
procesualur darRvevas gamoewvia araswori gada-
wyvetilebis gamotana, aucilebelia mxedvelobaSi 
iqnes miRebuli is winapirobebi, romlebic warmo-
adgenen gadawyvetilebiT gaTvaliswinebuli Sedegis 
(sarezolucio nawilis) safuZvels (motivacias). am-
denad, am procesualuri darRvevebis Semowmebis Sem-

                                                
395 saqarTvelos samoqalaqo saproceso kodeqsis 393-e mux-
lis me-3 nawili. 
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TxvevaSi sasamarTlo mxedvelobaSi iRebs gadawyve-
tilebis samarTlebriv dasabuTebas. 

rogorc ukve aRiniSna, procesualuri darRvevebis 
Semowmebisas mxedvelobaSi miiReba erT SemTxvevaSi - 
procesualur-samarTlebrivi da materialur-samarT-
lebrivi kriteriumebi, xolo meore SemTxvevaSi - 
logikis wesebi.  

procesualuri darRvevebis Semowmebisas sakasa-
cio sasamarTlos faqtobrivad uwevs sapirispiro 
gzis gavla, rodesac mis winaSea saapelacio sasa-
marTlos Sefasebis konstatacia, rac warmoadgens 
sakasacio sasamarTlos Semowmebis aTvliT wertils. 
aRniSnuli gzis gavla uwevs aseve saapelacio sasa-
marTlos im SemTxvevaSi, rodesac is amowmebs 
pirveli instanciis sasamarTlos mier gamokvleul 
da Sefasebul mtkicebulebebs. amasTan erTad aRsa-
niSnavia isic, rom, gansxvavebiT saapelacio in-
stanciis sasamarTlosagan da, miT umetes, pirveli 
instanciis sasamarTlosagan, rodesac gamonaklis 
SemTxvevaSi SesaZlebelia faqtis uSualo aRqma (ma-
galiTad, adgilze daTvaliereba, nivTieri mtkicebu-
lebebis daTvaliereba da a.S.), sakasacio sasamarT-
loSi ZiriTadi, saZiebeli faqtebis dadgenis pro-
cesis Semowmeba SesaZlebelia mxolod sinamdvilis 
gaSualebuli asaxviT. sinamdvilis gaSualebuli 
asaxva sakasacio sasamarTloSi gulisxmobs ara Zi-
riTadi, saZiebeli faqtebis damdgeni mtkicebulebis 
Sefasebas, aramed - saapelacio sasamarTlos mier am 
mtkicebulebis SefasebasTan (farTo gagebiT) dakav-
Sirebuli samarTlebrivi Tu logikuri wesebis 
darRvevis arseboba-ararsebobis Semowmebas. 

aRniSnuli procesis Semowmebisas, erT SemTxveva-
Si (rogorc Cven ukve vnaxeT) sakasacio sasamarTlos 
Sexeba aqvs mxolod samarTlis sakiTxTan (mtkicebu-
lebis miReba-gamoTxovis procesualuri winapirobe-
bis Semowmebisas), magram, rodesac igi amowmebs, Tu 
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saapelacio sasamarTlom ramdenad sworad gamoikv-
lia da Seafasa mtkicebulebi, sakasacio sasamarT-
lo exeba mtkicebulebasa da faqts Soris kavSiris 
gansazRvris marTebulebas, ra drosac gasaTvalis-
winebelia ara marto procesualuri, aramed - mate-
rialur-samarTlebrivi danawesebi da logikiT moce-
muli kanonzomierebebi. amdenad, am kavSiris ganxil-
va SeuZlebelia faqtebTan Sexebis gareSe. Jak bore 
aRniSnavs, rom samarTali moiTxovs faqtis saWiro-
ebas, xolo faqti - samarTlis: nebismieri kanoni 
awesrigebs faqtobriv SemTxvevas.396 

aqedan gamomdinare, unda aRiniSnos, rom sakasacio 
sasamarTlos mier procesualur-samarTlebrivi dar-
Rvevebis Semowmeba aisaxeba samarTlebrivi Semow-
mebis erTian konteqstSi da aranairad ar SeiZleba 
iTqvas, rom, magaliTad, rodesac sakasacio sasamar-
Tlo amowmebs saapelacio sasamarTlos mier mtkice-
bulebis gamokvleva-SefasebasTan dakavSirebul dar-
Rvevebs, arasworad Sefasebis Semowmeba aris gamo-
naklisi im saerTo wesidan, rasac hqvia samarTleb-
rivi mxaris Semowmeba.  

samarTlebrivi mxaris srulyofili Semowmeba Se-
saZlebelia mxolod faqtobrivi garemoebebis zus-
tad gansazRvris SemTxvevaSi. misi gansazRvris kri-
teriums warmoadgens sadavo urTierTobis momwes-
rigebeli materialur-samarTlebrivi norma, xolo 
am normiT gansazRvruli faqtobrivi Semadgenlobis 
realizacia ki mtkicebiTi saqmianobaSi xorcieldeba 
garkveuli mtkicebulebebiT. aqedan gamomdinare, Se-
saZlebelia iTqvas, rom sakasacio sasamarTlom imi-
saTvis, rom Seafasos procesualuri darRvevis arse-
boba, faqtobrivad unda gaiaros rTuli gza _ 
materialur-samarTlebrivi normis gamoyeneba-ganmar-
tebidan da faqtobrivi garemoebebis gansazRvridan 
maTi realizaciis Semowmebamde. 

                                                
396 J. Boré. La cassation en matière civile. Paris. 1997. 2e partie. p. 897 
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aRniSnulis gaTvaliswinebiT, SesaZlebelia iTqvas, 
rom Cven mivuaxlovdiT erT-erT mniSvnelovan sa-
kiTxs, Tu konkretulad ras ikvlevs sakasacio sa-
samarTlo, rodesac kasatori uTiTebs procesualur 
darRvevebze, saqmisaTvis mniSvnelovani faqtobrivi 
garemoebis damdgen mtkicebulebas, Tu mtkicebiT 
(dasabuTebis) process. 

rodesac vsaubrobT mtkicebulebaTa Sefasebaze, 
uneblieT yuradReba gadagvaqvs uSualod mtkicebu-
lebaze. aqedan gamomdinare, rodesac iuridiul li-
teraturaSi, mtkicebulebaTa Sefasebis sakiTxebi 
ixileba, sakmaod did dros uTmoben mtkicebulebis 
ganmartebebs, misi samarTlebrivi da logikuri mxa-
reebis ganxilviT, rogorc sasamarTlo ganxilvis 
sagans. Sesabamisad, mtkicebulebaTa ganmartebisas 
yuradReba maxvildeba garegan da Sinagan aspeqtebze, 
romelTa amoxsniT ganisazRvreba mtkicebulebaTa 
logikuri Sinaarsi da samarTlebrivi kriteriumebi. 
yovelive es udavod aucilebelia imisaTvis, rom 
zogadi warmodgena Segveqmnas mtkicebulebis ins-
titutze.397  

Sesabamisad, cxadi xdeba, rom kanoniT dadgenil 
mtkicebulebaTa saSualebebiT (saxeebiT) xorcielde-
ba am mtkicebulebebSi arsebuli faqtobrivi infor-
maciis miReba da kvleva kanoniT gansazRvruli wese-
bis dacviT da logikuri operaciebis Sesabamisad, 
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sadavo urTierTobis momwesrigebeli samarTlis 
normis safuZvelze gansazRvruli faqtobrivi Semad-
genlobis dadgena. 

magram miuxedavad amisa, Cven vfiqrobT, rom mtki-
cebulebaTa Sefasebis da masTan dakavSirebuli dar-
Rvevebis sruli suraTis warmodgenisaTvis ar aris 
sakmarisi mtkicebulebis institutis moqceva stati-
kur formebSi. mtkicebuleba, rogorc mtkicebiTi 
saqmianobis instrumenti, aRWurvilia unikaluri 
funqciiT, rac gamoixateba faqtis dasabuTebis unar-
Si. rogorc wesi, faqtis dasabuTebaSi monawileobs 
dapirispirebul mxareTa mier warmodgenili sxvada-
sxva mtkicebuleba, romelTa erToblivi ganxilvis 
Sedegad SesaZlebelia miviRoT swori warmodgena 
faqtobriv situaciaze.  

amdenad, rodesac arsebobs kasatoris Sesabamisi 
miTiTebebi (ix. $ 4.3.1.) saapelacio sasamarTlos mier 
daSvebul procesualur darRvevebze, sakasacio sasa-
marTlos faqtobrivad uxdeba aRniSnuli miTiTebe-
bis farglebSi, am darRvevebis ramdenime mimarTule-
biT Semowmeba. pirveli, rogorc aRvniSneT, es aris 
procesualur-samarTlebrivi mxare, romlis dros 
unda Semowmdes, Tu ramdenad sworad daicva sasamar-
Tlom maTi miReba-gamoTxovis winapirobebi; meore, 
ramdenad sworad Seafasa maTi gankuTvnadoba-dasa-
Sveboba; mesame, ramdenad marTebulad asabuTebs sa-
apelacio sasamarTlo am mtkicebulebiT faqtobriv 
situacias; meoTxe, ramdenad swori daskvnebi miiRes 
Sefasebis Sedegad da, bolos, ramdenad mohyva am 
darRvevebs araswori gadawyvetilebis gamotana. 

zustad rom am procesis Semowmeba pirdapir kav-
SirSia iuridiul SedegTan, romelic dadgenilia sa-
apelacio sasamarTlos mier. sssk-is 393-e muxlis me-
3 nawilis Tanaxmad, procesualur darRvevas ar moh-
yveba gasaCivrebuli gadawyvetilebis gauqmeba, Tu is 
ar warmoadgens araswori gadawyvetilebis gamotanis 
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safuZvels. zustad es danawesi gansazRvravs sakasa-
cio sasamarTlos mier procesualuri darRvevebis 
Semowmebis Sinaarss. aqedan gamomdinare, procesua-
luri darRvevebis Semowmebisas sakasacio sasamarT-
los erT-erT mTavar amocanas warmoadgens imis gar-
kveva Tu am darRvevas ramdenad SeeZlo gamoewvia 
araswori gadawyvetilebis gamotana, risTvisac Tun-
dac erT-erT mtkicebulebasTan mimarTebiT proce-
sualuri darRvevis SemowmebisaTvis sakasacio sasa-
marTlos uwevs misi ganxilva dasabuTebis procesis 
mTeli konteqstis gaTvaliswinebiT. amdenad, SeiZle-
ba Tamamad iTqvas, rom mtkicebulebis Sefasebis 
marTebulebis Semowmebisas sakasacio sasamarTlo 
amowmebs saapelacio sasamarTlos dasabuTebis mar-
Tebulobas, raTa gaerkvios, Tu konkretul procesu-
alur darRvevas ramdenad SeeZlo gamoewvia ara-
swori Sedegi. am SemTxvevaSi is xelmeored ar ikv-
levs saZiebeli faqtebis damdgen mtkicebulebebs 
(mtkicebulebebis sakontrolo Semowmeba), aramed 
procesualuri darRvevis faqtis damdgeni mtkicebu-
lebis SefasebiT - erT SemTxvevaSi da imis dad-
geniT, Tu am procesualuri darRvevis Sedegad ram-
denad araswori gadawyvetileba iqna gamotanili - 
meore SemTxvevaSi, sakasacio sasamarTlo amowmebs 
dasabuTebas.  

aqedan gamomdinare, vlindeba Sefasebis zogadi, 
maT Soris sakasacio sasamarTlos Sefasebis wesebi, 
romlebic mocemulia ara samarTlebrivi normebiT, 
aramed - logikiT, radgan Sefaseba efuZneba azrov-
nebis obieqtur kanonebs.  

amdenad, SevexoT procesualuri darRvevebis Semo-
wmebis zogierT formalur-logikur wess. 

dasabuTeba, anu mtkicebulebis unari, swori cod-
na mogvces dasamtkicebeli faqtis Sesaxeb, aris go-
nebrivi procesi, romelic Tavis mxriv mimarTulia 
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adre miRebuli msjelobebis meSveobiT, risi WeSma-
ritebac ukve dasabuTebulia, sxva msjelobaTa WeS-
maritebis dadgenisaken.398  

dasabuTebis amocanaa dasamtkicebeli garemoebis 
Sesaxeb eWvebis gaqarwyleba.399 am eWvebis gaqarwyle-
bis Sedegs warmoadgens dasadasturebeli faqtebis 
sarwmunoobis maRali albaToba. amasTan mimarTebiT 
rainhold cipeliusi svams Semdeg kiTxvas: ra xaris-
xis albaToba unda arsebobdes, rom sasamarTlom es 
faqtebi sarwmunod miiRos.400 aqve igi aRniSnavs, rom, 
rogorc wesi, gadawyvetileba ubralo sarwmunoobas 
unda emyarebodes, e.i. keTilsindisierad dasabuTe-
bul SesaZleblobas, rodesac saxezea samarTlebri-
vad mniSvnelovani faqtobrivi garemoebebi. magram 
mtkicebis procesTan mimarTebiT is miuTiTebs, rom 
zemoaRniSnulis garda, samoqalaqo samarTlis pro-
cesSi mxolod maSin iTvleba faqtebi damtkicebu-
lad, rodesac saxezea maTi arsebobis SesaZlo maqsi-
maluri albaToba.401 

TiTqos yvelaferi naTelia, magram mainc rCeba 
ukmarisobis grZnoba. kerZod, ras niSnavs “SesaZlo 
maqsimaluri albaToba”, an rogor unda davadginoT 
albaTobis maqsimumi an minimumi; ra moqmedebebiT 
unda mivaRwioT albaTobis iseT xarisxs, rom sak-
marisi iyos mosamarTlis darwmunebisaTvis.  

SeiZleba iTqvas, rom mosamarTlis mier faqtsa da 
mtkicebulebas Soris kavSiris dadgena miznad isa-
xavs faqtis arsebobis SesaZlo maqsimaluri 
albaTobis gamovlenas. rogorc Cven vTvliT, faqtis 
arsebobis SesaZlo maqsimaluri albaTobis 

                                                
398 В. И. Бартон. Логика. Минск. 2008. стр. 289. 
399 ix. iqve, gv.,. 289. 
400 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 120. 

401 ix. iqve gv. 121. 
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rwmenisaTvis aucilebelia mivmarToT dasabuTebas, 
rogorc bWobis erT-erT saxes. 

amasTan erTad unda aRiniSnos, rom mtkiceba (da-
sabuTeba) logikur-formaluri TvalsazrisiT da 
mtkiceba procesualuri TvalsazrisiT gansxvavdeba 
erTmaneTisagan imiT, rom am ukanasknelis SemTxveva-
Si saqmisaTvis mniSvnelovani garemoebebis Sesaxeb 
codna miiReba samoqalaqo saproceso saSualebebis 
meSveobiT, xolo formalur-logikuri dasabuTebisas 
pirovneba logikuri operaciebis meSveobiT adgens 
WeSmaritebas. magram isic unda aRiniSnos, rom pro-
cesualuri mtkiceba ar SeiZleba warmovidginoT for-
malur-logikuri mtkicebis (dasabuTebis) gareSe.402  

rogorc mivuTiTeT dasabuTeba aris ukve cnobili 
WeSmaritebidan axal WeSmaritebaze gadasvla. logi-
kaSi dasabuTebas gaaCnia Tavisi struqtura, romel-
Sic gamoikveTeba: 1. Tezisi, anu debuleba, romlis 
WeSmaritebis dadgena aris dasabuTebis mizani; 2. mo-
sazrebebi, argumentebi, romelTa WeSmariteba ukve 
dadgenilia da romlis meSveobiT dasabuTdeba Tezi-
sis WeSmariteba. 3. demonstracia, anu dasabuTebis 
forma, romelic warmoadgens logikur kavSirs Te-
zissa da argumentebs Soris, anu argumentebidan Tezi-
sis gamoyvana, rasac aseve SegviZlia vuwodoT bWoba.403 

igive procesi axasiaTebs aseve sasamarTloSi faq-
tis dasabuTebas, magram im Taviseburebis gaTvalis-
winebiT, rac damaxasiaTebeli procesualur mtkice-
bisaTvis. 

kerZod, Cven SemTxvevaSi dasabuTebis mizans war-
moadgens saqmisaTvis mniSvnelovani faqtobrivi gare-
moebebis dadgena (Tezisi). magram aqve unda aRvniS-

                                                
402 Sead. А. Ф. Клейиан. Новейшие течения в советской науке граж-

данского процессуального права. изд. московского университета. 

1967г., стр. 49-57. 
403 dawv. ix. В. И. Бартон. Логика. Минск. 2008. стр. 289. 
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noT, rom konkretul SemTxvevaSi ganisazRvreba ara 
faqtobrivi garemoebebi, aramed dgindeba gansazRv-
ruli faqtobrivi garemoebebis namdviloba. mosazre-
bebi da argumentebi procesualur mtkicebiTi saqmia-
nobaSi warmoadgens faqtobriv informacias, rome-
lic mocemulia mtkicebulebebSi da romliTac gani-
sazRvreba maTi Sinaarsi. amasTan erTad procesua-
lur mtkicebas axasiaTebs is Tavisebureba, rom aR-
niSnuli faqtobrivi monacemebis miReba SesaZlebe-
lia mxolod kanoniT gaTvaliswinebuli mtkicebule-
bebis calkeuli saxeebis (saSualebebis) meSveobiT 
da kanoniT dadgenili wesebis dacviT. Sesabamisad, 
mtkicebulebis SinaarsiT mocemuli faqtobriv in-
formaciasa da dasadgen faqtobriv garemoebebs So-
ris logikuri kavSiris dadgena (demonstracia), xor-
cieldeba induqciuri bWobiTa da daskvnebis meSveo-
biT, rasac, Sesabamisad, safuZvlad udevs codna de-
duqciuri bWobiTa da daskvnebiT miRebuli dasad-
geni faqtis Sesaxeb.  

amdenad, faqtis damtkicebis procesisaTvis dama-
xasiaTebelia induqciuri daskvnebi (rac gansxvavde-
ba mtkicebis sagnis logikuri gansazRvris wesisagan 
da rac xorcieldeba deduqciuri daskvnebis Sesaba-
misad), radgan am SemTxvevaSi kerZo, gafantuli faq-
tebidan mivdivarT saerTo daskvnamde. induqciuri 
daskvnis dros mtkicebulebaSi mocemuli faqtobrivi 
informacia warmoadgens wanamZRvars, xolo dasadge-
ni faqti (faqtobrivi garemoeba) _ Sedegs. 

procesualuri samarTlis Taviseburebebis ga-
TvaliswinebiT, am Sedegis miReba ar gulisxmobs 
faqtis yvela sizustiT dadgenas. rogorc ukve aRi-
niSna, sakmarisia am faqtebis arsebobis SesaZlo maq-
simaluri albaToba, rac SesaZlebelia swori induq-
ciuri kvlevis ganxorcielebisas.  

amdenad, induqcia warmoadgens daskvnas, romelic 
mimarTulia calkeuli faqtidan saerTo Sedegamde. 
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rodesac mosamarTle mtkicebiTi saqmianobis dros 
afasebs mtkicebulebas, induqciuri dasabuTebis 
safuZvels warmoadgens mtkicebulebebiT mocemuli 
faqtobrivi informaciis erToblioba erTi da imave 
dasadgeni faqtis Taobaze. im SemTxvevaSi, Tu mtki-
cebulebaSi faqtis Sesaxeb informacia ar aris 
mkafiod gansazRvruli, maSin dasadgeni faqtis arse-
bobis SesaZlo maqsimaluri albaToba ganpirobebu-
lia sxva mtkicebulebebSi mocemuli informaciis xa-
risxiTa da maTi urTierTkavSiriT. amasTan erTad 
unda gaviTvaliswinoT, rom faqtis arsebobis SesaZ-
lo maqsimaluri albaToba SesaZlebelia miRweul 
iqnes mtkicebulebaTa erToblivi gamokvleviT.  

ra Tqma unda, dasabuTebis procesSi mniSvnelova-
nia is, rom mtkicebulebaSi mocemuli faqtobrivi in-
formaciis (wanamZRvaris) namdvilobaSi mosamarTle 
unda iyos darwmunebuli raTa am mtkicebulebis me-
SveobiT man dasadgeni faqtis namdviloba irwmunos. 
amdenad, samoqalaqo procesSi mtkicebulebaTa gamo-
kvleva ukavSirdeba ara marto dasadgeni faqtis nam-
dvilobas (Sedegs), aramed - im mtkicebulebis namdvi-
lobasac, romelSic mocemulia faqtis Sesaxeb in-
formacia (wanamZRvari). am ukanasknelis namdviloba 
uzrunvelyofilia procesualuri formis dacviT. 
kerZod, mtkicebiTi saqmianoba xorcieldeba mxolod 
kanoniT gaTvaliswinebul mtkicebulebaTa saSuale-
bebiT da kanoniT dadgenili wesebis dacviT. anu, es 
is formaa, romliTac SezRudulebi arian mtkicebi-
Ti saqmianobis subieqtebi. am mtkicebulebebSi moce-
muli informacia mowmdeba sxva mtkicebulebebTan 
kavSirSi. magaliTad, davis SemTxvevaSi imisaTvis, 
rom mosamarTle darwmundes, awers Tu ara xels an-
derZs mamkvidrebeli, SeuZlia daniSnos eqspertiza 
da a.S. 

erT SemTxvevaSi am informaciis namdvilobis sar-
wmunooba SeiZleba iyos calsaxad gansazRvruli (ma-
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galiTad, sajaro reestris amonaweris gacemis droi-
saTvis mosarCele warmoadgenda sadavo uZravi niv-
Tis mesakuTres), xolo meore SemTxvevaSi sakmarisia 
mtkicebulebaSi mocemuli faqtobrivi informaciis 
arsebobis SesaZlo maqsimaluri albaToba (magali-
Tad, keTilsindisieri myidvelis Sefasebisas).  

amdenad, mtkicebulebebi masSi arsebuli faqtob-
rivi informaciis mixedviT, SeiZleba iyos gansazRv-
ruli da SefasebiTi.404 

mtkicebulebaSi mocemuli faqtobrivi informa-
ciis WeSmaritebis dadgena, misi procesualuri 
TvalsazrisiT, Tavis mxriv ukavSirdeba bWobis mar-
Tebulobas. bWobis dros daSvebul Secdomebs moh-
yveba araswori daskvnebi. unda gaviTvaliswinoT, 
rom procesualuri darRvevebis Semowmebisas sakasa-
cio sasamarTlos uxdeba zogadad dasabuTebis 
procesis mxedvelobaSi miReba, raTa daadginos, Tu 
ramdenad SeeZlo am procesualur darRvevas gamoew-
via araswori gadawyvetilebis gamotana. 

amasTan erTad, saqmis xelaxla saapelacio sasa-
marTloSi dabrunebis SemTxvevaSi (ix. $ 5.3.) didi 
mniSvneloba eniWeba saapelacio sasamarTlos mier 
saqmeSi arsebul yvela mtkicebulebaSi mocemuli 
faqtobrivi informaciis erTobliv analizs, romle-
bic miuTiTeben rogorc apelantis, aseve misi 
mowinaaRmdegis faqtebze. am mtkicebulebebSi moce-
muli faqtobrivi informacia, rogorc bWobis saSua-
leba, moicavs ara marto faqtis dadasturebis, ara-

                                                
404 aseve ix. В. В. Игнатенко. Оценочные понятия в законодательстве 

об аминистративной ответственности. Дис. . . канд. юрид. наук. 

Свердловск. 1989г., стр., 88\А. Ф. Черданцев. Логика-языковые фено-

мены в праве, юридической науке и практике. Екатеринбург, 1993г., 

стр., 113. 
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med - misi gabaTilebis logikur operacias.405 
amdenad, rodesac vsaubrobT dasabuTebaze, ro-

gorc WeSmaritebis damtkicebis logikur procesze, 
yuradRebas vamaxvilebT bWobis warmarTvis marTebu-
lobaze. rodesac sakasacio sasamarTlo amowmebs 
saapelacio sasamarTlos mier daSvebul procesua-
lur darRvevebs, romlebic, gansaxilveli Tematikis 
farglebSi, vlindeba mtkicebulebaTa arSefasebaSi 
an arasaTanadod SefasebaSi, faqtobrivad amowmebs 
dasabuTebis dros daSvebul darRvevebs da ar ax-
dens mtkicebulebebis sakontrolo Semowmebas, ro-
gorc es miTiTebulia zogierT iuridiul litera-
turaSi (ix. zemoT). 

amdenad, dasadgeni faqtebis namdvilobis SesaZlo 
maqsimaluri albaTobis misaRwevad aucilebelia 
ori winapirobis dacva, rac warmoadgens sakasacio 
sasamarTlos procesualuri darRvevebis Semowmebis 
kriteriumebs: 1. am faqtebis Sesaxeb informaciis mi-
Reba samoqalaqo saproceso kodeqsiT dadgenil 
mtkicebulebaTa saSualebebis meSveobiT da maTi 
Segroveba da gamokvleva procesualuri wesebis 
Sesabamisad; 2. logikuri kanonzomierebis dacva. 

rogorc Cven aRvniSneT, sasamarTloSi xorcie-
ldeba sinamdvilis retrospeqtiuli aRqma (gamonak-
lisia, magaliTad, nivTieri mtkicebulebis daTvali-
ereba, adgilze daTvaliereba). warsulSi arsebuli 
situaciis aRqma xdeba mtkicebulebebis meSveobiT, 
anu gaSualebuli aRqmiT. magram faqtis damdgeni 
sasamarTlosgan gansxvavebiT, romelsac mtkicebule-
bis Seswavla SeuZlia uSualod, sakasacio sasamarT-
lo afasebs mtkicebis procesTan dakavSirebul pro-
cesualur darRvevebs da ara - uSualod saqmisaTvis 
mniSvnelovani faqtebis Taobaze arsebul mtkicebu-

                                                
405 gabaTilebis logikur operaciebze dawv. ix. А. Д. Гетма-

нова. Логика для юристов. М., 2009г., стр., 294-296. 



 272 

lebebs. 
amdenad, SesaZlebelia davaskvnaT, rom sakasacio sa-

samarTlo sakasacio saCivris farglebSi da saproce-
so-samarTlebrivi normebis safuZvelze ikvlevs ara 
ZiriTad, saZiebeli faqtebis damdgeni mtkicebulebebs, 
aramed - am faqtebis dadgenis procesSi daSvebul 
procesualur darRvevebs (procesualur faqtebs), am 
darRvevebis damdgeni mtkicebulebebis meSveobiT.  

procesualuri darRvevebis arseboba, gasaCivrebu-
li gadawyvetilebis dasabuTebis konteqstis gaTva-
liswinebiT, gamoxatulia mtkicebulebaTa arSefa-
sebaSi an arasaTanadod SefasebaSi. amasTan, sakasa-
cio sasamarTlo procesualuri darRvevis dadgenis 
SemTxvevaSi TviTon gansazRvravs ar Sefasebuli an 
arasaTanadod Sefasebuli mtkicebulebis Semowmeba-
dasabuTebis kriteriumebs, rac, Sesabamisad, aisaxeba 
sakasacio sasamarTlos miTiTebebSi saqmis xelaxla 
gansaxilvelad saapelacio sasamarTloSi dabru-
nebis SemTxvevaSi (ix. $ 5.5.). 

4.4. mtkicebis tvirTis ganawilebis Sefaseba 

sasamarTlo, saqmisaTvis mniSvnelovani faqtebis 
gansazRvris Semdeg, rodesac igi axdens faqtebis 
diferencirebas, gamoyofs udao, maT Soris, 
aRiarebul, sayovelTaod cnobil da preudiciuli 
mniSvnelobis faqtebs, aseve saqmisaTvis 
mniSvnelovan sadao faqtebs, risganac Sedgeba 
mtkicebis sagani, man unda moaxdinos saqmisaTvis 
mniSvnelovani faqtebis damtkicebis tvirTis, anu da-
mtkicebis procesSi mxareTa ufleba-valdebulebebis 

sworad gadanawileba.
406 

sasamarTlo praqtikaSi xSiria SemTxvevebi, rode-

                                                
406 Sead. T. liluaSvili. “samoqalaqo saproceso samar-
Tali”, Tb. 2005, gv. 223 
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sac sasamarTloebi arasworad anawileben mtkicebis 
tvirTs, romlis Tanaxmad, erT-erTi mxaris faqtze 
miTiTebebis gauziarebloba gamoixateba mtkicebule-
bis warmoudgenlobaSi, rodesac am mtkicebulebis 
warmodgenis valdebuleba akisria meore mxares da 
a.S. aqedan gamomdinare, mtkicebis tvirTis ganawile-
bis principis darRvevas, rogorc wesi, mohyveba ara-
swori gadawyvetilebis gamotana. 

iuridiul literaturaSi sakmaod marTebulad 
aris miTiTebuli imis Sesaxeb, rom mtkicebis valde-
bulebis da misi ganawilebis wesis samarTlebrivi 
bunebis zusti amoxsna SeuZlebelia mxareTa Tana-
sworuflebianobisa da SejibrebiTobis principebis 
gaTvaliswinebis gareSe.407 

aRniSnuli principebiT mocemulia mxareTa ufleba-
valdebulebebis ganxorcielebis zogadi wesi, romlis 
Tanaxmad, TiToulma mxarem unda miuTiTos faqtebze, 
romlebic safuZvlad udevs maT moTxovnasa Tu Sesa-
gebels da warmoadginos mtkicebulebebi am faqtebis 
dasadastureblad. magram mxareTa SejibrebiToba Se-
uZlebelia, Tu mxareebi SejibrebiTobis procesSi ar 
iqnebian Tanasworni. ra Tqma unda, aRniSnuli prin-
cipebi safuZvlad udevs mTel samarTalwarmoebas.  

magaliTad, frangul iuridiul literaturaSi 
miTiTebulia, rom sakasacio sasamarTlos ar gaaCnia 
faqtebis dadgenis da amasTan dakavSirebiT mtkice-
bulebaTa Sefasebis kompetencia, magram aseTi kompe-
tenciis ararsebobas gaaCnia ormagi xasiaTi, kerZod, 
sakasacio sasamarTlos ar SeuZlia gamoikvlios axa-
li mtkicebulebebi an xelaxla gamoikvlios mtkice-
bulebebi, romlebic warmoadgenen gasaCivrebuli ga-
dawyvetilebis gamomtani sasamarTlos ganxilvis sa-
gans. magram sakasacio sasamarTlo amowmebs motiva-

                                                
407 М. К. Треушников Судебные доказательства. М. 1999. стр. 56 
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cias (motivation) da akontrolebs am faqtebis dadge-
nasTan dakavSirebiT samarTlebrivi normebis dacvas, 
kerZod, mtkicebiTi tvirTis ganawilebisa da Sejib-
rebiTobis wesebis dacvas.408  

amasTan erTad yvela konkretuli urTierTobis 
Taviseburebebidan gamomdinare, gasaTvaliswinebelia 
im uflebaTa Tu valdebulebaTa Sinaarsi, romelic 
SesaZlebels xdis davaskvnaT, Tu konkretulad ro-
meli faqti unda daadasturos erTma mxarem da ro-
meli - meorem.  

 am ufleba-valdebulebaTa ganawilebis procesua-
luri wesi mocemulia saqarTvelos samoqalaqo sa-
proceso kodeqsis 102-e muxlis pirveli nawiliT, 
romlis Tanaxmad, TiToeulma mxarem unda daadastu-
ros garemoebebi, romlebzec igi amyarebs Tavis moT-
xovnebsa Tu Sesagebels. 

upirveles yovlisa, unda aRiniSnos, rom mtkicebis 
tvirTi nawildeba mxareebze, mesame pirebze damouki-
debeli moTxovnis, aseve mesame pirebze damoukide-
beli moTxovnis gareSe im nawilSi, romelic mniSvne-
lovan gavlenas axdens mis uflebebze. sasamarTlo 
aris mtkicebis, rogorc saproceso saqmianobis su-
bieqti, magram sasamarTlo ar aris da arc SeiZleba 
iyos damtkicebis tvirTis (movaleobis) subieqti.409 

sasamarTlo warmoadgens mtkicebiTi saqmianobis 
im subieqts, romelic uzrunvelyofs mtkicebiTi saq-
mianobis subieqtTa ufleba-valdebulebebis sworad 
ganawilebas da kanoniT gaTvaliswinebul SemTxve-
vebSi, saqmis garemoebebis gasarkvevad, Tavisi inicia-

                                                
408 J. Boré. La cassation en matièr civile. Paris, 1997, 2-er partie, p.290/ aseve 
ix. Com. 6 mais 1980, Bull. civ. IV. N° 176 ; civ. 2-e, 10 juill. 1968, Bull. 

civ. II. N° 206 
409 T. liluaSvili. “samoqalaqo saproceso samarTali”, Tb. 
2005, gv. 225. Sead. М. К. Треушников Судебные доказательства. М. 

1999. стр. 56 
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tiviT SeuZlia mimarTos garkveul RonisZiebebs. am 
kompetenciaTa swor gamijvnas didi mniSvneloba eni-
Weba maSin, rodesac sakasacio sasamarTlo amowmebs 
procesualur darRvevebs. 

Sesabamisad, am ufleba-valdebulebebis sworad ga-
nawilebaze damokidebulia mtkicebis subieqtTa ma-
terialur-samarTlebrivi uflebis sworad realiza-
cia. Sesabamisad, yovelive es aisaxeba porcesualur-
samarTlebriv mxareze, romlis Tanaxmad, mtkicebu-
lebis wardgena SeiZleba sasamarTlom mosTxovos 
mtkicebiTi saqmianobis im subieqts, romelsac misi 
wardgena ar evaleba da a.S, rac dauSvebelia. 

amdenad, rodesac sakasacio sasamarTlo amowmebs 
dasaSvebi da dasabuTebuli sakasacio pretenziis (ix. 
$ 1.3., $ 3.2.) safuZvelze saapelacio sasamarTlos mier 
daSvebul procesualur-samarTlebriv darRvevebs (ix. 
$ 4.3.), man unda gamijnos is valdebulebebi, romle-
bic gaaCniaT mxolod damtkicebis tvirTis subieq-
tebs da, aseve, is uflebamosilebani, romlebic gaaC-
nia sasamarTlos, rogorc saproceso saqmianobis su-
bieqts. am SemTxvevaSi sasamarTlos funqciaa sworad 
gaanawilos damtkicebis tvirTis subieqtTa ufleba-
valdebulebani. rodesac sasamarTlo gansazRvravs 
mtkicebis saganSi Semaval sadavo faqtobrivi gare-
moebebis wres (ix. $ 3.3.), romelic Sedgeba dapirispi-
rebul mxareTa mier miTiTebuli faqtebisagan, uSua-
lod mtkicebiTi saqmianobas win uswrebs am faqtebis 
damtkicebis valdebulebebis ganawileba. 

vfiqrobT, rom sakasacio sasamarTlom Tavisi ini-
ciativiT unda Seamowmos mtkicebis tvirTis ganawi-
lebis sakiTxi, rodesac kasatori uTiTebs procesu-
alur darRvevaze (magaliTad, arasworad Seafasa sa-
samarTlom esa Tu is mtkicebuleba), miuxedavad imi-
sa, rom is SeiZleba yuradRebas ar amaxvilebdes uSu-
alod mtkicebis tvirTis ganawilebis sakiTxze. aR-
niSnuli ganpirobebulia, rogorc ukve aRiniSna, imiT, 
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rom sasamarTlo TviTon aris valdebuli, swori mi-
marTuleba misces mtkicebiT saqmianobas, es debuleba 
savsebiT exeba aseve sakasacio sasamarTlos. miuxe-
davad imisa, rom sasamarTlos am uflebamosilebaze 
kanonSi pirdapiri miTiTeba ar arsebobs, unda aRi-
niSnos, rom mtkicebis valdebulebaTa sworad gana-
wilebaSi sasamarTlos roli aixsneba mtkicebis 
tvirTis materialur-samarTlebrivi SinaarsiT. es ar 
niSnavs imas, rom mtkicebis valdebulebas ar gaaCnia 
procesualur-samarTlebrivi mxare, es, ra Tqma unda, 
ase ar aris. procesualur-samarTlebrivi mxare, upir-
veles yovlisa, vlindeba procesualur saqmianobaSi, 
anu materialur-samarTlebrivi uflebebis realiza-
ciaSi da, Sesabamisad valdebulebebis ganxorciele-
baSi. magram, unda aRiniSnos, rom es procesualuri 
saqmianoba SeuZlebelia warmovidginoT, Tu ar gveq-
neba gansazRvruli damtkicebis tvirTis romel su-
bieqts evaleba mtkicebulebebis wardgena miTiTebu-
li faqtis dasadastureblad. zustad am valdebule-
bebis gansazRvris kriteriumebi unda veZeboT sadavo 
urTierTobis momwesrigebel materialur-samarTleb-
riv normebSi. 

amasTan erTad, unda aRiniSnos, rom mtkicebis 
valdebulebis materialur-samarTlebrivi Sinaarsi 
aseve mdgomareobs imaSi, rom am valdebulebis arga-
moyenebis SemTxvevaSi sasamarTlos ufleba aqvs, da-
interesebuli mxaris mier faqtis arseboba an arar-
seboba cnos, Tu sxva ram ar gamomdinareobs kanoni-
dan.410 amdenad, ismis kiTxva: mohyveba Tu ara mtkice-
bulebaTa warmoudgenlobas mxarisaTvis an damtki-
cebis tvirTis sxva subieqtisaTvis iuridiuli sanq-
cia.411 miuxedavad imisa, Tu rogor ganvmartavT mtki-

                                                
410 М. К. Треушников Судебные доказательства. М. 1999. стр. 58 
411 aseve ix. http://www.pravo.vuzlib.net/book_z848_page_78.html - 

В. С. Калмацкий, Ю. В. Медведев. Гражданское процессуальное право. 

http://www.pravo.vuzlib.net/book_z848_page_78.html
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cebiTi valdebulebis Seusruleblobas, rogorc 
sanqcias Tu sxvagvarad, cxadia erTi, rom am valde-
bulebis SeusruleblobiT isjeba mxare, romelsac 
evaleboda faqtis damtkiceba.412 amdenad, sanqciaSi 
SeiZleba vigulisxmoT nebismier, samarTlebrivi nor-
mis daucvelobiT gamowveuli arasasurveli Sedegi, 
maT Soris - arasasurveli gadawyvetileba, romelic 
dadga im mxaris sawinaaRmdegod, vinc ar Seasrula 
damtkicebis valdebuleba.413 

rogorc wesi, mxolod mxareebis mier moxseniebu-
li faqtebi Seadgens mtkicebis sagans (romlis wres 
gansazRvravs sasamarTlo), e.i. maTi dadgenis mizniT 
warmoebs mtkicebulebaTa Segroveba. magram arsebobs 
gamonaklisi, rodesac im faqtebs vexebiT, romelic 
sasamarTlom TviTon gamoarkvia sxva saqmis ganxil-
visas, an Tu saqmis Sinaarsi sayovelTaod aris cnobi-
li. magram, rodesac mxareebi uTiTeben faqtebze, rom-
lebic safuZvlad udevs maT moTxovnasa Tu Sesa-
gebels, maSin saqmis masalebis warmodgenis ufle-
basTan erTad mxareebs daekisrebaT movaleoba, rom 
gamoTqvan sakuTari azri saqmisaTvis mniSvnelovan 
yvela faqtobriv sakiTxze, rac warmoadgens faqte-

                                                                                                    
Уфа, 2003г\ И. В. Решетникова. Доказывание в гражданском процессе. 

М., 2010г., стр., 118-119. Sead. 
http://www.pravo.vuzlib.net/book_z1074_page_73.html - 

М. Треушников. Гражданский процесс. М. 1998г. 
412 И. В. Решетникова. Доказывание в гражданском процессе. М., 2010г., 

стр., 119. 
413 В. В. Бутнев. Характер обязанности по доказыванию в гражданском 

судопроизводстве и арбитражном процессе\\Теория и практика уста-

новления истины в правоприминительной деятельности:сб. науч. тр. 

Иркутского госю ун-та – 1985. стр. 58 (cit. mix. И. В. Решетникова. 

Доказывание в грпажданском процессе. М., 2010г., стр., 119). 
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bis miTiTebis tvirTs.414 
faqtebis miTiTebis tvirTi samoqalaqo procesSi 

gulisxmobs imas, rom procesualuri TvalsazrisiT 
mxare uflebamosilia, gamoxatos mosazreba gansazR-
vrul faqtebTan dakavSirebiT, Tu mas surs Tavisi 
uflebebis dacva415. sapirispiro SemTxvevaSi mis mi-
marT iZuleba ar iqneba gamoyenebuli, Tumca, proce-
sualuri TvalsazrisiT, is wamgebian mdgomareobaSi 
aRmoCndeba.416 am movaleobebs, romelTa Sesruleba 
iZulebiT ar xdeba, uwodeben fakultatiur movale-
obebs.417 

rodesac sakasacio sasamarTlo amowmebs mtkice-
bis tvirTis ganawilebis marTebulebas, upirveles 
yovlisa, amowmebs imas, Tu sasamarTlom ramdenad 
uzrunvelyo mxareTa zemoaRniSnuli fakultatiuri 
valdebulebis Sesruleba. magram, aqve unda aRiniS-
nos, rom mtkicebis subieqtTa kompetenciis gamijvnis 
mniSvnelobidan gamomdinare, sakasacio sasamarTlo 
uSualod ar amowmebs damtkicebis subieqtTa mier 
e.w. fakultatiuri valdebulebebis Sesrulebis mar-
Tebulebas. rogorc aRiniSna, am valdebulebis Se-
sruleba-arSesruleba damokidebulia mxolod dam-
tkicebis subieqtTa nebaze. faqtobrivad mtkicebule-
bebiT TavianTi moTxovnebis, Tu Sesageblis gamagre-
ba warmoadgens uflebas, magram rodesac vsaubrobT 
darRveuli Tu sadavod qceuli uflebebis sasamarT-
lo wesiT dacvaze, amiT xazs vusvamT, aseve im faq-
tors, rom am uflebaTa dacva unda ganxorcieldes 

                                                
414 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 w., 
gv. 30. Sead. http://www.pravo.vuzlib.net/book_z1074_page_77.html 

415 aseve ix. http://www.nauka-shop.com/mod/shop/productID/47619/ 
416 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 
w., gv. 30. 

417 ix. iqve, gv. 31. 
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samoqalaqo saproceso kodeqsis moTxovnaTa dacviT. 
Sesabamisad, sasamarTlo wesiT TavianTi uflebebisa 
da kanonieri interesebis damrRvevi garemoebebis da-
sadastureblad damtkicebis subieqtebi valdebulni 
arian, Tavi daicvan kanoniT gaTvaliswinebuli mtki-
cebulebebiT, romelTa warmoudgenlobam SeiZleba 
gamoiwvios maTTvis araxelsayreli Sedegebi. 

vfiqrobT, rom sakasacio sasamarTlom yuradReba 
unda miaqcios imas, Tu sasamarTlom ramdenad uzrun-
velyo damtkicebis subieqtTa mier fakultatiuri 
valdebulebis Sesruleba, Tu, ra Tqma unda, sasamar-
Tlos mier aRniSnuli wesrigis darRvevas mohyva 
araswori gadawyvetilebis gamotana. 

am SemTxvevaSi mniSvneloba eniWeba imas, Tu sasa-
marTlo ramdenad Semoifargla damtkicebis tvirTis 
subieqtis zogadi miTiTebiT, Tu gamoxatuli mosa-
zrebebi konkretulad da detalurad aris Camoyali-
bebuli da moicavs saqmis gadawyvetilebisaTvis mniS-
vnelovan yvela garemoebas. konkretul faqtebze mi-
TiTeba da am faqtebze ganmartebebis wardgenis mova-
leoba ganekuTvneba mxareTa mier faqtobriv garemoe-
bebze miTiTebis tvirTs.418 

amdenad, sakmaod didi mniSvneloba eniWeba mxare-
Ta axsna-ganmartebebs saqmisaTvis mniSvnelovan faq-
tobriv garemoebebTan mimarTebiT, romlebic, am faq-
tebis damtkicebis arsidan gamomdinare, unda akmayo-
filebdes fakultatiur movaleobebs. aRniSnuli mo-
valeobebi realizdeba mtkicebiT saqmianobaSi da 
masSi aisaxeba yvela is niSan-Tviseba, romelic auci-
lebelia imisaTvis, rom sasamarTlom irwmunos dasa-
dgeni faqtis arseboba-ararsebobis namdviloba. maga-
liTad, rodesac erT-erTi mxare uTiTebs faqtze, 

                                                
418 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 w., 
gv. 31. aseve. ix. http://fr.jurispedia.org/index.php/Charge_de_la_ 

preuve_en_mati%C3%A8re_civile_%28fr%29 
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romelsac mowinaaRmdege mxare mxolod zogadad uar-
yofs, CaiTvleba, rom moxseneba ar aris detalurad 
da konkretulad Camoyalibebuli, ar warmoadgens mo-
winaaRmdege mxaris mier moxseniebuli faqtobrivi ga-
remoebis namdvil uaryofas da sasamarTlo mas ar 
gaiTvaliswinebs.419 

amdenad, zogadi xasiaTis mtkiceba an zogadi xa-
siaTis uaryofa SesaZlebelia saqmis specifikidan 
gamomdinare da, rogorc vnaxeT, gaaCnia materialur-
samarTlebrivi Sinaarsi, rodesac erT-erTi mxaris 
mier miTiTebuli faqti sasamarTlos SeuZlia miiRos 
sarwmunod, radgan meore ver aqarwylebs mis arsebo-
bas. Sesabamisad, yovelive es gavlenas axdens mtki-
cebis procesualur-samarTlebriv mxareze, rac gamo-
ixateba mtkicebulebaTa warmodgenis, maTi ganmarte-
bisa da sxva procesualuri saqmianobis formebSi.420 

miTiTebis tvirTis institutTan erTad didi mniS-
vneloba gaaCnia mtkicebis tvirTis sworad gansazRv-
ras. miTiTebis tvirTsa da mtkicebis tvirTs Soris 
arsebobs mWidro urTierTkavSiri. am urTierTkavSi-
ris gansazRvra gavlenas axdens miTiTebisa da mtkice-
bis valdebulebaTa diferencirebaze. unda aRiniSnos, 
rom, rogorc wesi, miTiTebis tvirTi da mtkicebis 
tvirTi erTmaneTs faraven, TiToeulma mxarem unda 
miuTiTos mis sasargeblod moqmed garemoebaze da, Tu 
igi sadavo gaxdeba, daamtkicos kidec.421 magram, sasa-
marTlo praqtikaSi gvxvdeba SemTxvevebi, rodesac 
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421 hain boelingi, lado Wanturia, samoqalaqo saqmeebze sa-
samarTlo gadawyvetilebaTa miRebis meTodika, Tb. 2004 
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erTi mxaris mier miTiTebuli faqti unda daadastu-
ros misma mowinaaRmdege mxarem. arsebobs SemTxve-
vebi, rodesac kanoni pirdapir gansazRvravs, Tu vis 
ekisreba faqtis dadasturebis valdebuleba. am SemT-
xvevaSi sakmad did rols asruleben prezumfciebi. 

magaliTis saxiT moviyvanT sasamarTlo praqti-
kaSi arsebul SemTxvevas. erT-erT gadawyvetilebaSi 
sakasacio sasamarTlom aRniSna, rom igi “ver gaizia-
rebs kasatoris mosazrebas gasaCivrebuli ganCinebiT 
samoqalaqo kodeqsis 1007-e muxlis arasworad gan-
martebisa da gamoyenebis Taobaze. aRniSnuli normiT 
samedicino dawesebulebaSi mkurnalobisas (qirurgi-
uli operaciis an araswori diagnoziT damdgari Se-
degi da sxv.) piris janmrTelobisaTvis miyenebuli 
ziani anazRaurdeba saerTo safuZvlebiT. zianis mi-
myenebeli Tavisufldeba pasuxismgeblobisagan, Tu 
daamtkicebs, rom zianis dadgomaSi mas brali ar mi-
uZRvis.  

sakasacio sasamarTlo upirvelesad mxareTa yu-
radRebas amaxvilebs samoqalaqo saproceso kodeq-
siT gaTvaliswinebuli mtkicebis tvirTis gadana-
wilebis principsa da mniSvnelobaze, kerZod, samoqa-
laqo saproceso kodeqsis 102-e muxlis pirveli nawi-
lis Tanaxmad, TiToeulma mxarem unda daamtkicos 
garemoebani, romlebzec igi amyarebs Tavis moTxov-
nebsa da Sesagebels, xolo amave kodeqsis 103-e mux-
lis pirveli nawilis mixedviT, mtkicebulebebs sasa-
marTlos warudgenen mxareebi.  

aRniSnuli normebis analizi erTmniSvnelovnad 
gvaZlevs daskvnis safuZvels: sadavod miCneuli uf-
lebis kanoniereba unda damtkicdes; darRveuli uf-
lebis dacva mxares konkretul faqtebze dayrdno-
biT SeuZlia da am faqtebis miTiTeba mxaris movale-
obaa; saqmis sworad gadawyvetisaTvis mniSvnelobis 
mqone faqtebi, romelic sadavoa, damtkicebas saWi-
roebs; faqtebis damtkicebis tvirTi faqtebis mimTi-
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Tebel mxareebs ekisrebaT; gamonakliss warmoadgens 
materialuri samarTliT gaTvaliswinebuli SemTxve-
va, rodesac faqtebis damtkicebis tvirTi ama Tu im 
normiT gansxvavebuladaa mowesrigebuli. mtkicebis 
tvirTis gadanawilebas ara marto saproceso-samarT-
lebrivi mniSvneloba aqvs, aramed arsebiTi materia-
lur-samarTlebrivi mniSvnelobac gaaCnia, vinaidan 
mxaris mier am saproceso movaleobis Seusruleblo-
bas an arajerovnad ganxorcielebas, Sedegad mohyve-
ba amave mxarisaTvis uaryofiTi _ araxelsayreli Se-
degi. amasTan, yuradsaRebia samoqalaqo saproceso 
kodeqsis 206-e muxlis danawesi, romlis ZaliTac ze-
moT aRwerili valdebulebebi kanoniT gaTvaliswine-
bul etapze unda ganxorcieldes da am moqmedebebis 
dadgenil vadaSi Seusrulebloba arTmevs mxares 
uflebas, samarTalwarmoebis Semdgom etapze Seasru-
los aseTi moqmedeba. . .  

mocemul davaze mopasuxe samedicino dawesebule-
bam sarCelis uaryofaze Tavisi pozicia eqspertizis 
daskvnas daayrdno da sruliad uaryo ara marto mi-
si braleuloba, aramed misgan raime marTlsawinaaR-
mdego qmedebis ganxorcielebac. samoqalaqo kodeq-
sis 1007-e muxliT gaTvaliswinebuli samoqalaqo-sa-
marTlebrivi pasuxismgeblobis dakisreba zianis kva-
lifikaciisaTvis oTxive aucilebeli winapirobis 
arsebobas moiTxovs: unda dadgindes marTlsawinaaR-
mdego qmedeba, ziani, mizezobrivi kavSiri marTlsa-
winaaRmdego qmedebasa da zians Soris da brali. 
normis miznidan gamomdinare, marTlsawinaaRmdego 
qmedebad miiCneva samedicino dawesebulebis mier 
arasworad ganxorcielebuli diagnostika da mkurna-
loba, ramac gamoiwvia ziani. eqimis (samedicino per-
sonalis) saqmianobas awesrigebs kanonmdebloba, pro-
fesiuli da eTikuri standartebi. 

saqarTvelos kanonmdeblobaSi saeqimo Secdomebis 
aRmniSvneli sxvadasxva termini ixmareba. termini 
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`mcdari saeqimo qmedeba~ Semdegi saxiT aris ganmar-
tebuli `janmrTelobis dacvis Sesaxeb~ kanonis me-3 
muxlis “o” qvepunqtiT: mcdari samedicino qmedeba _ 
eqimis mier uneblieT pacientis mdgomareobisaTvis 
Seusabamo diagnozi an/da samkurnalo RonisZiebis Ca-
tareba, rac miyenebuli zianis uSualo mizezi gaxda; 

saeqimo SecdomaSi igulisxmeba eqimis mier sazo-
gadod aRiarebuli samedicino da eTikuri standar-
tebis, kanonmdeblobiT gansazRvruli wesebis darR-
veva, ramac ganapiroba pacientis mdgomareobisaTvis 
Seusabamo sadiagnozo da/an samkurnalo RonisZiebe-
bis Catareba, rac, Tavis mxriv, pacientisaTvis zianis 
miyenebis uSualo mizezi gaxda. mniSvnelovnia is, rom 
eqimis mier pacientisaTvis zianis miyeneba ar unda 
iyos winaswar ganzraxuli; winaaRmdeg SemTxvevaSi 
eqimis qmedeba profesiul Secdomad aRar CaiTvleba. 

amavdroulad, pacientsa da eqims Soris warmoSo-
bili urTierTobis specifikidan gamomdinare, eqimi 
pasuxismgebelia mxolod mcdar samedicino moqmede-
baze da misi saqmianobis mimarT braleulobis vara-
udi (prezumfcia) ar moqmedebs. eqims ekisreba imis 
mtkicebis tvirTi, rom pacientis mimarT Catarda 
marTlzomieri da uSecdomo mkurnaloba, igi pasuxs 
agebs araswor mkurnalobasa da mxolod aseTi mkur-
nalobis Tanamdev uaryofiT Sedegze.  

miuxedavad imisa, rom eqimis moqmedeba miznad isa-
xavs pacientis gamojanmrTelebas, eqimi mxolod uar-
yofiT Sedegze pasuxs ar agebs. Tu eqimi samedicino 
standartebis Sesabamisad moqmedebs, maSin is ar 
arRvevs arc erT valdebulebas da brali ar miuZR-
vis. eqimi mxolod im SemTxvevaSia valdebulebis 
darRvevisaTvis pasuxismgebeli, rodesac ziani, rome-
lic pacients miadga, gamomdinareobs mkurnalobis 
dros daSvebuli braleuli Secdomisgan. amiT gar-
kveulia mkurnalobis dros daSvebul Secdomasa da 
pacientisaTvis miyenebul zians Soris mizezobrivi 
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kavSiris aucilebloba. 
eqimis pasuxismgeblobis safuZveli aris ara mkur-

nalobis uaryofiTi Sedegi, aramed samedicino mecni-
erebis standartebidan gadaxveva. amasTan, eqimis mier 
raime sakiTxis individualuri arcodna an profesiu-
li sisuste gamamarTlebel garemoebebs ar warmoad-
gens. eqimis savaldebulo gulisxmierebis darRvevaa 
isic, rodesac igi arRvevs Tavisi ganaTlebisa da 
kvalifikaciis amaRlebis valdebulebas da aqedan 
gamomdinare, samedicino mecnierebis Tanamedrove 
codna aRar gaaCnia. 

mocemul SemTxvevaSi mopasuxe sarCelisagan Tav-
dacvis saSualebad gamoyenebul materialur-samarT-
lebriv SesagebelSi sarCelSi miTiTebul marTlsa-
winaaRmdego qmedebis faqts uaryofs da aRniSnulis 
damadasturebel mtkicebulebad uTiTebs zemoxsene-
buli eqspertis daskvnebze, romlebic calsaxad ga-
moricxaven mopasuxis mxridan marTlsawinaaRmdego 
qmedebas _ mkurnalobis arakvalificiurad da aras-
worad Catarebas. am mtkicebulebis sawinaaRmdegod 
kasators raime mtkicebuleba ar warmoudgenia, ris 
gamoc sasamarTlom savsebiT kanonierad (samoqalaqo 
saproceso kodeqsis me-4, 102-e muxlebi) ar daakmayo-
fila misi sasarCelo moTxovna.”422 

zemoaRniSnuli SemTxveva naTeli magaliTia imisa, 
rom miTiTebis tvirTi awevs pacients, xolo mtkice-
bis tvirTi - eqims. magram im SemTxvevaSi, rodesac 
eqimi warmoadgens misi arabraleulobis damadastu-
rebel mtkicebulebebs, pacientze gadadis sawinaaRm-
degos dadasturebis tvirTi.423 

aqedan gamomdinare, SeiZleba iTqvas, rom mtkice-

                                                
422 susg #as-1268-1526-09, 25 maisi 2010w. 
423 aseve ix. hain boelingi, lado Wanturia, samoqalaqo saq-
meebze sasamarTlo gadawyvetilebaTa miRebis meTodika, 
Tb. 2004 w., gv. 35. 
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bis tvirTis ganawilebisas kanoni iTvaliswinebs zo-
gad wessa da gamonaklisebs.  

magaliTad, safrangeTis samoqalaqo kodeqsis (Code 

civil) 1315-e muxlis Tanaxmad, pirma, romelic iTxovs 
valdebulebis Sesrulebas, unda daadasturos misi 
arseboba424. meores mxriv, man, vinc acxadebs, rom Ta-
visufalia valdebulebis Sesrulebisgan, unda war-
adginos gadaxdis damadasturebeli mtkicebuleba, 
an/da valdebulebis Sewyvetis mtkicebuleba.425  

am mxriv interess iwvevs mtkicebis tvirTis gana-
wilebis principi, romlis Tanaxmad, nebismieri eWvi 
an gaurkvevloba unda moqmedebdes im mxaris sawina-
aRmdegod, visac evaleboda am mtkicebulebebis war-
modgenis tvirTi.426  

safrangeTis samoqalaqo saproceso kodeqsis mi-
xedviT, sasamarTlo Tavisi iniciativiT ver gamoiT-
xovs mtkicebulebas im pirobebSi, rodesac mxare ar 
waradgens Tavisi moTxovnis dadasturebis mtkicebu-
lebas. am SemTxvevaSi sasamarTlo uflebamosilia, 
gamoiyenos samoqalaqo saproceso kodeqsis 146-e mux-
lis me-2 nawili.427  

sagulisxmoa is, rom sasamarTlo procesSi mona-
wile mxares ara aqvs ufleba, TviTon Seqmnas mtki-
cebuleba imisaTvis, rom daeyrdnos samoqalaqo ko-
deqsis 1315-e muxls. magaliTad, safrangeTis samoqa-
laqo saqmeTa sakasacio sasamarTlos gadawyvetile-
biT gauqmda erT-erTi gadawyvetileba, romliTac 

                                                
424 Celui qui réclame l’exécution déune obligation doit la prouver. 
425 De la prevue des obligations et de celle du payment. Code civil, art. 

1315. 
426 Cass. soc. 31 janv. 1962; Bull. IV, n°105; Cass, soc. 16 oct. 1964; Bull. 

IV, n°678/ Code civil, art. 1315, Sead. sssk 102-e muxlis pirveli 
nawili. 

427
 Cass. soc. 7 oct. 1982; Bull. civ. I, n°540; Cass. – Civ. I, 9 juill. 1985; 

Bull, I, n°216/ Code procedure civile. art. 146, al. 2; Sead. sssk me-4 
muxlis piveli nawili. 
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dadginda rkinigzaze momxdari avariis Sedegad 
mgzavris brali, radgan sakasacio sasamarTlos mier 
gauqmebuli gadawyvetilebis safuZvels warmoadgen-
da safrangeTis sarkinigzo gadazidvebis kompaniis 
mier warmodgenili mtkicebulebebi.428  

mtkicebis tvirTis ganawilebis msgavs meqanizms 
icnobs germanuli saproceso samarTalic, magram aq-
ve unda aRvniSnoT, rom germaniis samoqalaqo sapro-
ceso literaturaSi erTmaneTisagan ganasxvaveben obi-
eqtur da subieqtur mtkicebis tvirTs. obieqturi 
mtkicebis tvirTi gansazRvravs, Tu romel mxares 
ekisreba es tvirTi da, Sesabamisad, romel mxares da-
ekisreba araxelsayreli Sedegi, Tu ver damtkicdeba 
gadawyvetilebisaTvis mniSvnelovani faqti. subieq-
turi mtkicebis tvirTi ki gansazRvravs, romel mxa-
res ekisreba mtkicebulebis wardgenis movaleoba.429 

amasTan erTad, sagulisxmoa mtkicebis tvirTisa 
da misi ganawilebis wesebi germanuli samoqalaqo 
saproceso kodeqsis Tanaxmad. kerZod, mtkicebis we-
sis saerTo wesis mixedviT, mxarem unda daadastu-
ros is debulebebi, romlebic SesaZlebels xdis mis-
Tvis xelsayreli samarTlebrivi normis gamoyenebas. 

amdenad, imisaTvis, rom mosarCelem daasabuTos 
sasarCelo moTxovna man ara marto unda miuTiTos 
mtkicebulebaze, aramed - unda waradginos igi (subi-
eqturi mtkicebis tvirTi). winaaRmdeg SemTxvevaSi 
igi waagebs process. 

amasTan erTad, unda aRiniSnos, rom germaniis sa-
moqalaqo saproceso kodeqsis mixedviT, sasamarTlo-

                                                
428

 Cass. – Civ. I, 2 avr. 1996; Bull. I, n° 170; D. 1996./Code civil, art. 

1315.Sead. susg #as-792-1007-08, 11.06. 2009 w.  
 
429 L. Rosenberg, /shwab/ Goowald. Zivilprozessrecht. S. 670, citirebu-
lia ix. T. liluaSvili, samoqalaqo saproceso samarTa-
li, Tb. 2005w. Gv.224. 



 287 

Si sadavo sakiTxis auxsneloba ganimarteba im mxa-
ris sawinaaRmdegod, romelsac akisria mtkicebis 
tvirTi (obieqturi mtkicebis tvirTi an “non liquet”). 

magram mtkicebis tvirTis saerTo wesidan arse-
bobs gamonaklisebi. aris SemTxvevebi, rodesac mtki-
cebis tvirTis wesebi mocemulia kanoniT.  

magaliTad, germaniis samoqalaqo kodeqsis 179-e 
muxlis pirveli nawilis Tanaxmad Tu garigebas 
debs warmomadgeneli, igi valdebulia, Seasrulos 
es xelSekruleba, xolo Seusruleblobis SemTxve-
vaSi unda aanazRauros ziani, sanam ar daadasturebs 
warmomadgenlobis faqts an sanam am faqts ar da-
adasturebs marwmunebeli. aseve, amave kodeqsis 280-e 
muxlis pirveli nawilis Tanaxmad, Tu movale 
arRvevs Tavis valdebulebas, man unda daamtkicos, 
rom mas pasuxismgebloba ar ekisreba. 

aseve, prezumfciebma SeiZleba Seasrulon roli 
mtkicebis tvirTis ganawilebis procesSi, rasac ka-
noni ukavSirebs garkveul faqtebsa da uflebebs. ma-
galiTad, germaniis samoqalaqo kodeqsis 1006-e mux-
lis Tanaxmad ivaraudeba, rom moZravi nivTis mflo-
beli misi mesakuTrea. aseve amave kodeqsis 117-e mux-
lis me-3 nawilis Tanaxmad, Tu kreditors aqvs gi-
ravnobis mowmoba, es niSnavs imas, rom es dokumenti 
mas gadasces. sajaro reestris Canaweris faqti miu-
TiTebs, rom uflebamosil pirs gaaCnia Sesabamisi 
uflebebi (germaniis samoqalaqo kodeqsis 891-e mux-
lis pirveli nawilis Tanaxmad). 

Sedarebis saxiT moyvanili zemoaRniSnuli maga-
liTebi miuTiTeben imaze, Tu ra didi mniSvneloba 
eniWeba materialur-samarTlebriv danawesebs mtkice-
bis tvirTis ganawilebis dros. amdenad, mtkicebis 
tvirTis arasworad gadanawilebas safuZvlad udevs 
materialur-samarTlebrivi danawesebis araswori ga-
moyeneba.  

aqedan gamomdinare, SesaZlebelia aRiniSnos, rom 
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mtkicebis valdebulebebis zogadi da specialuri 
ganawilebis wesebs axasiaTebs garkveuli Tavisebu-
rebebi.  

amdenad, procesualuri danawesi, romlis Tana-
xmad, faqti unda daadasturos iman, vinc am faqtze 
uTiTebs, moqmedebs im SemTxvevaSi, Tu kanoniT ar 
aris miTiTebuli, Tu vin unda adasturos esa Tu is 
faqti. am SemTxvevaSi mosamarTlis aqtiurobas aqvs 
metad didi mniSvneloba, radgan is gansazRvravs da-
sadgeni faqtebis moculobas, mxedvelobaSi iRebs im 
faqtebs, romlebsac iuridiuli mniSvneloba gaaCni-
aT konkretuli saqmis gadawyvetisaTvis da a.S. yove-
live amas igi axorcielebs materialur-samarTle-
brivi normebis safuZvelze. 

aq yuradReba unda mivaqcioT imas, rom im SemTxve-
vaSic, Tu sasamarTlom arasworad gaanawila mtki-
cebis tvirTi magram saqmeSi mtkicebuleba warmoad-
gina im mxarem, visac ar evaleboda misi dadasture-
ba, mtkicebis tvirTis arasworad ganawilebas, ro-
gorc kanonis danawesis darRvevas, ekargeba Tavisi 
iuridiuli mniSvneloba. am darRvevas SesaZlebelia 
maSin mohyves garkveuli Sedegi, rodesac mticebule-
bis warmoudgenlobis gamo “isjeba” is mxare, visac 
ar evaleboda misi warmodgena. magram es ar unda ga-
vigoT ise TiTqos amiT icvleba mtkicebis tvirTis 
ganawilebis principi. miuxedavad imisa, Tu vin war-
moadgina mtkicebuleba, sadavo faqtis dadasturebis 
tvirTi akisria im mxares, visac evaleba misi dadas-
tureba.430 

im SemTxvevaSi, rodesac sasamarTlo arasworad 
anawilebs mtkicebis tvirTs, igulisxmeba, rom sasa-
marTlo arasworad ganmarta sadavo urTierTobis 
momwesrigebeli norma. xSirad mtkicebiTi valdebu-

                                                
430 T. liluaSvili, samoqalaqo saproceso samarTali, Tb. 
2005w. gv. 233. 
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lebebis arasworad ganawilebas safuZvlad udevs ma-
terialur samarTalSi arsebuli prezumfciebis ara-
swori gageba. wina TavebSi Cven SevexeT prezumfci-
ebs, magram am SemTxvevaSi prezumfciebi gvaintere-
sebs rogorc mtkicebis tvirTis ganawilebis samarT-
lebrivi safuZveli. 

magaliTad, safrangeTis samoqalaqo kodeqsi iTva-
liswinebs kanoniT dadgenil prezumfciebs da pre-
zumfciebs, romlebic ar aris dadgenili kanoniT.431 

kanoniT dadgenili prezumfciebi warmoadgens iseT 
varauds, romelic specialuri kanoniT dakavSirebu-
lia zogierT aqtTan an faqtTan (certains acte ou à 

certains faits).432 
maT ganekuTvneba: aqtebi, romlebic kanoniT cnobi-

lia baTilad, radgan ewinaaRmdegeba kanonis debu-
lebebs; SemTxvevebi, rodesac kanonis Tanaxmad sa-
kuTreba an valdebulebebisagan ganTavisufleba ga-
momdinareobs garkveuli garemoebebidan; sasamarTlo 
gadawyvetileba, romelsac mieniWeba kanonieri Zala. 
erTerTi mxaris aRiareba an ficis dadeba.433  

prezumfciebis gamoyenebas, romlebic ar aris ka-
noniT dadgenili, safrangeTis samoqalaqo kodeqsi 
mTlianad andobs mosamarTles. am SemTxvevaSi kano-
niT gansazRvrulia, rom mosamarTlis ganaTlebasa 
da keTilgonierebas (lumière et à la prudence du magistrat) 
ukavSirdeba am saxis prezumfciebis gamoyeneba.434 am 
SemTxvevaSi mosamarTlem unda dauSvas mxolod zus-
tad gansazRvruli da mniSvnelovani varaudebi.435 

                                                
431 Brigitte Hess-Fallon, Anne-Marie Simon. Droit civil, 9e édition, 2007, p. 

88, 94. 
432 Code civil. art: 1350, edition, 2006. 
433 ix. Iqve. 
434 Brigitte Hess-Fallon, Anne-Marie Simon. Droit civil, 9e édition, 2007, p. 

94. 
435 Code civil. art: 1353, edition, 2006. 
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materialur-samarTlebriv prezumfciebs, rogorc 
polisistemur saSualebebs, axasiaTebs ori Tviseba: 
materialur-samarTlebrivi da procesualur-samarT-
lebrivi. prezumfciebis materialur-samarTlebrivi 
Tviseba gulisxmobs garkveuli materialur-samarT-
lebrivi Sedegis dadgomas materialur samarTalur-
TierTobis subieqtebisaTvis. davis SemTxvevaSi moqme-
deben materialur-samarTlebrivi prezumfciebis pro-
cesualur-samarTlebrivi funqciebi.436 magaliTad, 
safrangeTis samoqalaqo kodeqsi Seicavs prezumfci-
is definicias, kerZod, 1349-e muxlis Tanaxmad, pre-
zumfciebs warmoadgens daskvnebi, romlebic kanonma 
an mosamarTlem miiRo cnobili faqtidan ucnob faq-
tze (d’un fait connu à un fait inconnu).437 

zustad rom iTqvas, am funqciebis Taviseburebebi 
ganapirobebs materialur-samarTlebrivi Sedegis da-
dgomas. 

upirveles yovlisa, unda aRiniSnos, rom procesu-
alur-samarTlebrivi TvalsazrisiT prezumfciis mni-
Svneloba vlindeba mtkicebis valdebulebasa da am 
valdebulebisagan ganTavisuflebaSi. anu procesua-
luri TvalsazrisiT, prezumfciis mniSvnelobaSi 
igulisxmeba gaverkvioT, Tu vin unda daadasturos 
konkretuli faqti da, amave dros, vin Tavisufldeba 
am faqtis dadasturebisagan. rac Seexeba materia-
lur-samarTlebriv mniSvnelobas, upirveles yovli-
sa, unda aRiniSnos, rom iuridiul literaturaSi 
gamoTqmuli mosazrebis Tanaxmad, prezumfciis mate-
rialur-samarTlebrivi mniSvneloba vlindeba imaSi, 
rom: “faqtis daumtkiceblobis araxelsayreli Sede-
gebi unda daekisros im mxares, romelsac am faqtis 
damtkiceba evaleboda. araxelsayreli gadawyvetile-

                                                
436 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 82 
437 Code civil. art: 1349, edition, 2006. 
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bis gamotanis muqara warmoadgens faqtors, romelic 
uzrunvelyofs mxareTa aqtiurobas, warmoudginon 
sasamarTlos Sesabamisi mtkicebulebebi, daamtkicon 
Sesabamisi faqtebi.”438 savsebiT veTanxmebiT aRniS-
nul mosazrebas, amasTan vfiqrobT, rom miTiTebuli 
mosazrebiT yuradReba gamaxvilebulia materialur-
samarTlebriv prezumfciaze procesualur-samarTle-
brivi TvalsazrisiT, riTac xazi gaesva am prezumf-
ciis polisistemur xasiaTs. 

magram amasTan erTad, vfiqrobT, rom Cven mier 
gansaxilveli Tematikis gaTvaliswinebiT, yuradReba 
unda gavamaxviloT ara zogadad prezumfciebze, ara-
med - procesualur-samarTlebrivi prezumfciis ma-
terialur-samarTlebriv funqciaze. 

aqedan gamomdinare, Cveni interesis sferos warmo-
adgens sakiTxi imis Sesaxeb, Tu ramdenad marTebu-
lad uzrunvelyo sasamarTlom procesualur-samar-
Tlebrivi prezumfciis materialur-samarTlebrivi 
funqciis realizacia. 

aRniSnuli sakiTxis ganxilva uSualo kavSirSia 
mtkicebis tvirTis ganawilebis problematikasTan. 

amisaTvis gamovyoT procesualur-samarTlebrivi 
prezumfciis funqciis ori elementi: 

1. samarTlebrivi prezumfciebi, rogorc mtkice-
biTi valdebulebebis ganawilebis elementi; 2. samar-
Tlebrivi prezumfciebi, rogorc mtkicebis tvirTi-
sagan mxaris ganTavisuflebis elementi. 

magram, rogorc Cven vfiqrobT, pirveli elementi 
ukavSirdeba samarTlis normis ganmartebas, xolo 
meore - am ganmartebis Sedegad procesualuri uf-
leba-valdebulebebis ganxorcielebas. 

amdenad, orive elementi asrulebs erTsa da imave 
funqcias, radgan samarTlebrivi prezumfciebis Ta-

                                                
438 T. liluaSvili, samoqalaqo saproceso samarTali, Tb. 
2005w. gv. 227. 
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naxmad, mtkicebis sworad gadanawileba iwvevs erTi 
mxaris mtkicebis tvirTisagan ganTavisuflebas. 

materialur-samarTlebrivi normebis analizi gvaZ-
levs SesaZleblobas davaskvnaT, rom zogierTi nor-
ma Seicavs pirdapir miTiTebas, Tu romeli faqti vin 
unda daadasturos. rig SemTxvevebSi aseT miTiTebas 
adgili ara aqvs da samarTlis normis interpretaci-
is Sedegad SeiZleba mivideT daskvnamde, Tu vin aris 
konkretul SemTxvevaSi mtkicebis tvirTis matarebe-
li. aRniSnuli kategoriis saqmeTa ganxilvisas, sa-
dac sadavo urTierTobis momwesrigebeli norma ar 
Seicavs pirdapir miTiTebebs mtkicebis tvirTis Tao-
baze, vfiqrobT, rom unda ganimartos imisda mixed-
viT, Tu romel mxares uadvildeba ama Tu im faqtis 
dadastureba. magram am SemTxvevaSi mxedvelobaSi un-
da iqnes miRebuli ara subieqturi faqtori, aramed - 
obieqturi. am dros mtkicebis tvirTisagan Tavisuf-
ldeba ara is, vinc ver SeZlo mtkicebulebis mopo-
veba an sxva raime mizeziT sadavo faqtis dadastu-
reba, aramed dasadasturebeli faqtobrivi garemoe-
bis Sinaarsidan gamomdinare, - is, visTvisac araxel-
sayrelia, aralogikuria misi dadastureba.  

aqedan gamomdinare, sakasacio sasamarTlos mtki-
cebis tvirTis ganawilebis marTebulebis Semowmebi-
sas uwevs dadgenili faqtobrivi garemoebebis Sefa-
seba, ufro zustad - saapelacio sasamarTlos dasa-
buTebis Sefaseba. 

iuridiul literaturaSi prezumfciebis daxasia-
Tebisas xSirad gvxvdeba materialur-samarTlebrivi 
institutebis empiriuli CamonaTvali. xSir SemTxve-
vaSi aRniSnuli CamonaTvali atarebs usistemo xasi-
aTs, sadac saxelSekrulebo valdebulebebTan erTad 
ganxilulia mamobis dadgenasTan dakavSirebuli pre-
zumfciebi an kanonis codnis fiqcia. ra Tqma unda, 
es xSir SemTxvevaSi arTulebs prezumfciebTan da-
kavSirebiT saerTo daskvnis miRebas. 
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Cven vTvliT, rom rodesac kanonSi pirdapir ar 
aris miTiTebuli faqtis damtkicebis valdebulebaze 
da am daskvnis gakeTeba SesaZlebelia mxolod sa-
marTlis normis ganmartebis gziT, sasamarTlom, 
upirveles yovlisa, mxedvelobaSi unda miiRos sa-
marTlebrivi prezumfciis struqtura, romelic Se-
dgeba faqti-safuZvlisa da prezumirebuli faqtisa-
gan (aseve ix. $ 3.2.). imisaTvis, rom gamoyenebul iqnes 
prezumirebuli faqti samoqalaqo procesSi, jer 
unda dadasturdes faqti-safuZveli.439 

magaliTad, imis dasadastureblad, rom bavSvis 
mama aris X (prezumirebuli faqti), jer unda dadas-
turdes, rom bavSvi daibada, rodesac X imyofeboda 
bavSvis dedasTan registrirebul qorwinebaSi (faq-
ti-safuZveli). 

aqedan gamomdinare, faqti-safuZveli Sedis mtkice-
bis saganSi (ix. $ 3.3.), rac moiTxovs mtkicebulebaTa 
saSualebebiT mis dadasturebas.440 

magram, rogorc Cven vfiqrobT, imisaTvis, rom ga-
advildes mtkicebis tvirTis gansazRvris procesi, 
unda ganvsazRvroT faqti-safuZvlis da prezumire-
buli faqtis urTierTkavSiri. amisaTvis yvela kon-
kretul SemTxvevaSi zustad unda ganisazRvros, Tu 
sad aris faqti-safuZveli da sad - prezumirebuli 
faqti.  

yuradsaRebia is, rom prezumirebuli faqtis gan-
sazRvriT advili xdeba imis gansazRvra, Tu vis eva-
leba faqti-safuZvlis dadastureba. Sesabamisad, pre-
zumirebuli faqtis uaryofa awyobs im mxares, vis 
winaaRmdegac dadgenilia prezumfcia. magaliTad, 
ivaraudeba, rom moZravi nivTis mflobeli aris misi 

                                                
439 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 84 
440 ix. iqve., стр., 84 
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mesakuTre.441 prezumirebul faqts am SemTxvevaSi 
warmoadgens mesakuTred yofna, xolo faqt-safuZ-
vels - moZravi nivTis mflobeloba. aqedan gamomdi-
nare cxadia, rom vis winaaRmdegac aris dadgenili 
es prezumfcia, imisTvis aris xelsayreli prezumire-
buli faqtis uaryofa da, aqedan gamomdinare, Sesaba-
misad nawildeba mtkicebis tvirTi. aseve, sesxis 
xelSekrulebidan warmoSobil valdebulebebTan da-
kavSirebul davebSi, rodesac mosarCele iTxovs ses-
xis dabrunebas, faqt-safuZvels warmoadgens dapi-
rispirebul mxareTa Soris dadebuli sesxis xelSe-
kruleba, romlis Sesrulebis vada ukve dadga. pre-
zumirebul faqts warmoadgens valdebulebis Seus-
rulebloba. aqedan gamomdinare, prezumirebuli faq-
ti unda uaryos mopasuxem, radgan es prezumfcia 
moqmedebs mis winaaRmdeg.  

faqtobrivad prezumfciebTan mimarTebiT mtkice-
bis tvirTis ganawilebis specialuri wesi emorCile-
ba mtkicebis tvirTis ganawilebis zogad wess, rom-
lis Tanaxmad, mxare, romelic adasturebs prezumf-
ciis uaryofis faqts, is am faqts efuZneba ise, ro-
gorc Tavisi moTxovnebisa Tu Sesageblis safuZ-
vels442, rac savsebiT akmayofilebs saqarTvelos sa-
moqalaqo saproceso kodeqsis 102-e muxlis pirveli 
nawiliT dadgenil mtkicebis tvirTis ganawilebis 
saerTo wess. 

SesaZlebelia davaskvnaT, rom materialur-samarT-
lebrivi normiT pirdapir gauTvaliswinebel SemTx-
vevaSi mtkicebis tvirTis ganawilebis umetes SemTx-
vevaSi aucilebeli xdeba samarTlis normis ganmar-
teba, romlis Sedegad unda dadgindes faqti-safuZve-

                                                
441 saqarTvelos samoqalaqo kodeqsis 158-e muxlis pirveli 
nawili. 

442 Ю. А. Сериков. Презумпции в гражданском судопроизводстве. М. 

Wolters Kluwer, 2008г., стр., 99 
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li da prezumirebuli faqti, xolo amis Semdeg unda 
ganisazRvros, Tu romeli mxaris sawinaarmdegod 
moqmedebs prezumirebuli faqti. amiT dgindeba Tu 
vis sasargeblod moqmedebs prezumfcia da vin unda 
uaryos prezumirebuli faqti. 

magram kidev erTxel davZenT, rom zemoaRniSnuli 
wesi moqmedebs mxolod im SemTxvevaSi, Tu kanonidan 
ar gamomdinareobs miTiTebebi mtkicebis tvirTis ga-
nawilebis Taobaze. 

migvaCnia, rom unda SevCerdeT ramdenime maTganze, 
romlebic garkveul samarTlebriv interess iwveven. 

amdenad, unda aRiniSnos, rom mtkicebis tvirTis 
ganawilebis specialuri wesi mocemulia ara marto 
materialur samarTalSi. saerTo wesis garda, mtki-
cebis tvirTis ganawilebis specialur wessac iTva-
liswinebs samoqalaqo saproceso kodeqsi, kerZod, 
sssk-is 136-e da 157-e muxlebis Tanaxmad, Tu werilo-
biTi an nivTieri mtkicebulebis wardgenaze arasapa-
tio mizeziT uars ambobs erT-erTi mxare, romelic 
ar uaryofs, rom mtkicebuleba mis xelTaa, sasamar-
Tlos SeuZlia mtkicebulebis gamoTxovis Sesaxeb 
Suamdgomlobis aRmZvreli piri gaaTavisuflos im 
faqtis mtkicebis tvirTisagan, romelic am mtkicebu-
lebiT unda daedasturebina da aseTi tvirTi gada-
akisros mxares, romelic uars ambobs werilobiTi 
Tu nivTieri mtkicebulebis wardgenaze.  

amasTan mimarTebiT sainteresoa germaniis sasamar-
Tlo praqtikis mier SemuSavebuli wesebi, kerZod, im 
SemTxvevaSi, Tu erT-erTma mxarem winaswar SecnobiT 
gaanadgura romelime nivTieri mtkicebuleba an Seg-
nebulad dums mniSvnelovani faqtebis Taobaze, zo-
gierT SemTxvevaSi sasamarTlos SeuZlia mtkicebis 
tvirTi am mxares daakisros.443 

                                                
443 GTZ-is masalebi. marTlmsajuleba germaniaSi da samar-
Talwarmoeba samoqalaqo saqmeebze. Sead. 
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sakmaod saintereso danawesia mocemuli saqarTve-
los samoqalaqo saproceso kodeqsis 356³-e muxlis 
me-2 nawilSi, romlis Tanaxmad, mosarCele (prokuro-
ri) valdebulia, sasamarTlos warudginos mtkicebu-
lebebi mopasuxis qonebis reketulobis Sesaxeb, xo-
lo me-4 nawilis Tanaxmad, valdebulia, sasamarT-
los warudginos mtkicebulebebi mopasuxis qonebis 
ukanonobis Sesaxeb. amave kanonis 356³-e muxlis me-6 
nawilis Tanaxmad, mopasuxe valdebulia, sasamar-
Tlos warudginos Tavisi qonebis dasabuTebulobisa 
da kanonierebis Sesaxeb, xolo me-5 nawilis bolo 
winadadebis Sesabamisad, Tu saqmis warmoebis pro-
cesSi mopasuxem ver warudgina sasamarTlos qonebis 
an am qonebis SeZenisaTvis saWiro finansuri saSua-
lebebis kanonieri gziT mopovebis an am qonebaze sa-
qarTvelos kanonmdeblobiT dadgenili gadasaxade-
bis gadaxdis damadasturebeli dokumentebi, mosamar-
Tle mas cnobs dausabuTeblad. amdenad, am SemTxve-
vaSi procesualuri kodeqsi pirdapir iTvaliswinebs 
faqtebis damtkicebis tvirTis ganawilebas. magram 
interess iwvevs is faqtori, rom mosarCeles (proku-
rors), romelsac ekisreba Tavisi moTxovnis dasabu-
Teba-dadastureba, aseve mopasuxes ekisreba am gare-
moebebis gaqarwyleba Sesabamisi mtkicebulebebis war-
dgeniT, romlis Seusruleblobis Sedegad mosamarT-
lem SeiZleba es qoneba cnos dausabuTeblad.  

aseve garkveul interess iwvevs mtkicebis tvirTis 
ganawilebis samarTlebrivi danawesi, romelic dad-
genilia `sityvisa da gamoxatvis Tavisuflebis Sesa-
xeb~ saqarTvelos kanonis me-13 muxliT. kerZod, gan-
saxilveli normis Tanaxmad, `pirs ekisreba samoqa-
laqo-samarTlebrivi pasuxismgebloba kerZo piris 
ciliswamebisaTvis, Tu mosarCele sasamarTloSi da-

                                                                                                    
http://planetadisser.com/see/dis_125280.html - Гражданское процессу-

альное право Германии 

http://planetadisser.com/see/dis_125280.html
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amtkicebs, rom mopasuxis gancxadeba Seicavs arsebi-
Tad mcdar faqts uSualod mosarCelis Sesaxeb da 
am gancxadebiT mosarCeles ziani miadga~.  

miTiTebuli norma iwvevs mraval kiTxvas rogorc 
TeoriaSi, aseve praqtikaSic. aRniSnuli normidan ga-
momdinareobs, rom prezumfcia moqmedebs im piris 
sawinaaRmdegod, vinc gaxda ciliswamebis obieqti 
(mosarCele). am SemTxvevaSi prezumirebul faqts war-
moadgens is, rom mosarCelis Sesaxeb gavrcelebuli 
informacia ar aris mcdari. amdenad, imis mtkiceba, 
rom mopasuxis gancxadeba Seicavs arsebiTad mcdar 
faqts (faqt-safuZvels), ekisreba mosarCeles. 

gansaxilveli norma ewinaaRmdegeba mtkicebis tvir-
Tis ganawilebis im princips, romlis Tanaxmad, mtki-
cebis saganSi Semavali faqtebis dadastureba ekis-
reba imas, visTvisac es ufro advilia da mosaxerxe-
beli. Cven amaze ukve visaubreT da aRvniSneT, rom 
garkveul SemTxvevebSi obieqturad arsebuli garemo-
ebebi karnaxoben, Tu romelma mxarem unda ikisros 
mtkiceba, rom faqti advili dasadasturebeli gaxdes.  

ra Tqma unda, gansaxilveli normis konteqstidan 
gamomdinare, Tu amasTan erTad, gaviTvaliswinebT 
`sityvisa da gamoxatvis Tavisuflebis Sesaxeb~ kano-
niT mowesrigebuli urTierTobis specifikas, TiTq-
mis SeuZlebeli xdeba mosarCelisaTvis imis dadas-
tureba, rom “mopasuxis gancxadeba Seicavs arsebi-
Tad mcdar faqts”. 

amasTan mimarTebiT sakasacio palatam ganmarta: 
“imisaTvis, rom sworad ganimartos gansaxilveli 
norma, yuradReba unda gavamaxviloT im uflebaze, 
romlis dacvasac iTxovs mosarCele. kerZod, mosar-
Cele aRniSnavs, rom mas Seelaxa pativi da Rirseba. 
aqve unda aRiniSnos, rom garkveul SemTxvevaSi repu-
taciis uflebiT daculi sferoebi SeiZleba moi-
cavdes Rirsebis uflebiT dacul sferoebs. 

 sakasacio palata ganmartavs, rom samoqalaqo ko-
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deqsis me-18 muxli icavs pirovnebis pativs, Rirsebas, 
saqmian reputacias. pirovnebis Rirseba warmoadgens 
im Rirebulebas, romlis Sefasebis unari gaaCnia 
TviT am pirs da romelic moicavs sakuTari moraluri 
Tvisebebis, sazogadoebisadmi pasuxismgeblobis, saku-
Tari sazogadoebrivi mniSvnelobis Sefasebas. pativi 
warmoadgens im RirebulebaTa Tvisebas, romelic 
pirovnebis obieqturi sazogadoebrivi Sefasebaa.  

  aqedan gamomdinare, pativi, Rirseba, reputacia 
SefasebiTi kategoriebia. amasTan, gasaTvaliswinebe-
lia, rom Rirseba pirovnebis iseTi araqonebrivi si-
keTea, romlis Sefaseba SesaZlebelia im pirovnebis 
mier, romelic moiTxovs Tavisi Rirsebis dacvas.  

saqarTvelos samoqalaqo saproceso kodeqsis 102-e 
muxlis me-2 nawilis Tanaxmad, im garemoebaTa dam-
tkiceba, romelsac emyareba moTxovna Tu Sesagebeli, 
SeiZleba TviT mxareTa (mesame pirTa) axsna-ganmar-
tebiT, mowmeTa CvenebebiT, werilobiTi Tu nivTieri 
mtkicebulebebiTa da eqspertizis daskvniT. 

amave muxlis me-3 nawilis gaTvaliswinebiT, kano-
niT ar aris dadgenili, rom pativis, Rirsebis, repu-
taciis Selaxvis faqtebi unda dadasturdes konkre-
tuli mtkicebulebebiT; amdenad, aRniSnuli Rirebu-
lebebis Selaxvis faqti SeiZleba dadasturdes ne-
bismieri zemoT CamoTvlili mtkicebulebaTa saxee-
bis meSveobiT, maT Soris, TviT mosarCelis axsna-
ganmartebiTac.444 am SemTxvevaSi yuradReba unda gava-
maxviloT imaze, rom mxareTa axsna-ganmartebis is na-
wili warmoadgens mtkicebulebas, romelic saqmis swo-

                                                
444 aseve ix. О науке гражданского процесса. Ответственность сторон 

за ложные объяснения в суде. М. 2006г., стр., 35-39\ Г.Л. Осакина. 

Гражданский процесс. Общая часть. М., 2003г., стр., 597-598\ М. К. 

Треушников. Объяснение сторон как доказательства по гражданским 

делам. Советская юстиция. 1981г., №21. стр., 16-17\ В. А. Бабаков. 

Гражданско процессуальная обязанность. Дис. канд. юрид. наук. 

Саратов. 1999г., стр., 124 
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rad gadawyvetisaTvis mniSvnelobis mqone garemoebis 
arseboba-ararsebobas adasturebs. amasTan, mxareTa 
axsna-ganmartebebi unda Sefasdes sxva mtkicebule-
bebTan erTobliobaSi, ra drosac gasaTvaliswinebe-
lia konkretuli samarTalurTirTobis specifika.”445 

amdenad, saqmeebis ganxilvisas, mtkicebis tvirTis 
sworad gadanawilebisas yuradsaRebia am urTierTo-
bis specifika. 

uSualod mosarCelis axsna-ganmartebas SeiZleba 
gaaCndes sakmaod didi mniSvneloba, romelic moiT-
xovs iseTsave Semowmebas, rogorsac nebismieri sxva 
mtkicebulebaTa saSualeba. amasTan erTad mxaris ax-
sna-ganmartebas, rogorc mtkicebulebis erT-erT sa-
Sualebas, axasiaTebs garkveuli Taviseburebebi. 
xSir SemTxvevaSi rTulia imis gamijvna, Tu axsna-
ganmartebis romeli nawilia moTxovnis (Sesageblis) 
Camoyalibeba, misi dazusteba da faqtobrivi ga-
remoebis Sefaseba.446 am mxriv, interess iwvevs germa-
niis samoqalaqo saproceso kodeqsis 445-e da 447-e 
muxlebi. rogorc wesi, mxare ar SeiZleba Tavis saq-
meSi gamodiodes mowmed. magram, mxaris Suamdgomlo-
bis safuZvelze, mowinaaRmdege mxaris dakiTxva dasa-
Svebia, Tu mtkicebuleba sxva mtkicebulebaTa saSua-
lebebis gamoyenebis gareSe iqneboda arasruli.447 

rodesac cilismwamebluri cnobebi eWvis qveS aye-
nebs mosarCelis keTilsindisierebas, faqtobrivad 

                                                
445 susg #as-1174-1319-08 23 ivlisi 2009w. aseve ix, #as-268-
591-09, 3 dekemberi 2009 w.,    

446 T. liluaSvili, samoqalaqo saproceso samarTali, Tb. 
2005w. gv. 243. Sead. http://yurist-online.com/uslugi/yuristam/literatura/ 

civ-proces/61.php - Объяснения сторон и третьих лиц как средства 

доказывания.  
447 Гражданское процессуальное уложение Германии. М. Wolters Kluwer, 

2006г.., ст. 445, 447/ aseve ix. GTZ-is masalebi. marTlmsaju-

leba germaniaSi da samarTalwarmoeba samoqalaqo saqme-

ebze. 

http://yurist-online.com/uslugi/yuristam/literatura/civ-proces/61.php
http://yurist-online.com/uslugi/yuristam/literatura/civ-proces/61.php
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adgili aqvs prezumfciebis konkurencias. erT SemTx-
vevaSi ivaraudeba, rom nebismieri fizikuri piri 
aris keTilsindisieri, sanam ar dadasturdeba sawi-
naaRmdego. amave dros gansaxilveli normis Tanax-
mad, piris arakeTilsindisiereba dadgenilad iTv-
leba, sanam ar dadasturdeba sawinaaRmdego. zustad 
am SemTxvevaSi didi mniSvneloba eniWeba prezumire-
buli faqtis winaaRmdeg Sedavebis xarisxis Sefase-
bas, ra drosac gaTvaliswinebul unda iqnes ro-
gorc obieqturi, aseve subieqturi faqtorebi. ker-
Zod, magaliTisaTvis isev mivmarToT zemoaRniSnul 
gadawyvetilebas, romelic exeboda sagazeTo saSua-
lebiT gavrcelebuli informaciis uaryofas. 

kerZod, sakasacio sasamarTlos gadawyvetilebaSi 
aRniSnulia Semdegi: “imisaTvis, rom statiaSi gavr-
celebuli informacia Sefasdes uaryofiTad, unda 
arsebobdes gamoxatvis Tavisuflebis SezRudvis is 
standarti, romelic aucilebelia konkretuli SemT-
xvevis gaTvaliswinebiT, presis Tavisuflebis Se-
zRudvisaTvis, standarti, romelic moiTxovs mwvave 
sazogadoebrivi interesis mqone sakiTxze gamoTqmu-
li azris SezRudvas, rac sabolood unda miuTiTeb-
des gamoxatvis Tavisuflebis uflebaSi iseT Careva-
ze, romelic aucilebelia demokratiul sazogado-
ebaSi Sesabamisi kanonieri miznis misaRwevad, rac ar 
iqna dadasturebuli mosarCelis mier saapelacio sa-
samarTloSi da razedac igi ar uTiTebs sakasacio 
saCivarSi. . . . amasTan, sakasacio palata ganmartavs, 
rom ,,sityvisa da gamoxatvis Tavisuflebis Sesaxeb” 
saqarTvelos kanonis me-2 muxlis Tanaxmad, am kano-
nis interpretireba unda moxdes saqarTvelos kons-
tituciis mier nakisri saerTaSoriso samarTlebrivi 
valdebulebebis, maT Soris, adamianis uflebaTa da 
ZiriTad TavisuflebaTa evropuli konvenciisa da 
adamianis uflebaTa evropuli sasamarTlos prece-
dentuli samarTlis Sesabamisad. 
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aRniSnulis gaTvaliswinebiT, sakasacio palata 
yuradRebas amaxvilebs adamianis uflebaTa evropu-
li konvenciis me-10 muxlze, romelic icavs gamoxat-
vis Tavisuflebas. gansaxilveli muxlis pirveli 
punqtis Tanaxmad: ,,yvelas aqvs ufleba gamoxatvis 
Tavisuflebisa. es ufleba moicavs piris Tavisuf-
lebas, hqondes Sexedulebebi, miiRos an gaavrcelos 
informacia Tu mosazrebebi sajaro xelisuflebis 
Caurevlad da saxelmwifo sazRvrebis miuxedavad...”. 

amave muxlis me-2 punqti iTvaliswinebs saxelmwi-
fos mxridan am uflebebSi Carevis SesaZleblobebs, 
riTac aseve gansazRvrulia am uflebebSi Carevis is 
pirobebi, romelTa arsebobisas aRniSnuli Careva 
SeiZleba Sefasebul iqnes dadebiTad.” 448 

amdenad, zemoaRniSnuli konvenciis me-10 muxlis 
orive punqti warmoadgens im erTobas, romelic ar 
arsebobs erTmaneTisagan damoukideblad da qmnis 
gamoxatvis Tavisuflebis erTiani dacvis meqanizms. 
rogorc irkveva, mtkicebis tvirTis ganawilebis is 
wesi, romelic mocemulia `sityvisa da gamoxatvis 
Tavisuflebis Sesaxeb~ saqarTvelos kanonis me-13 
muxliT, moiTxovs, Sesabamisad, faqtobrivi situaci-
is sworad gaanalizebas, rac ukavSirdeba am kanoniT 
mowesrigebul urTierTobaTa specifikas. 

magaliTad, zemoaRniSnuli urTierTobis Tavisebu-
rebidan gamomdinare, rodesac presaSi gamoqveynebuli 
statiis Sinaarsi mTlianobaSi da masSi arsebuli 
calkeuli gamonaTqvamebi mosarCelem (kasatorma) mii-
Ro rogorc piradi Seuracxyofa, yuradReba unda gama-
xvilebdes imaze, Tu ra garemoebebze amaxvilebs yu-
radRebas mosarCele da rogor. kerZod, zemoaRniS-

                                                
448 susg #as-1174-1319-08 23 ivlisi 2009w. aseve ix. adamianis 
uflebaTa evropuli sasamarTlos gadawyvetilebebi 
A. Neves v. Portugal. 20.02.95., /Selistö v. Finland 16.11.04,/ R. Predota 
v. Fustria, 18.01.2000/ N. Katamadze v. Georgia, 14.02.06. 
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nuli magaliTis mixedviT, ganxilul unda iqnes gamo-
xatvis Tavisuflebasa da sxva pirTa uflebebsa da 
reputacais Soris balansis konteqstSi, aRniSnulTan 
mimarTebiT dasaSvebi kritikis farglebis gaTvalis-
winebiT. amasTan, mxedvelobaSi unda iqnes miRebuli 
presis Tavisuflebis instituti, radgan am SemTxveva-
Si swored presis meSveobiT gavrcelda sadavo gamo-
naTqvamebi. 

amdenad, rodesac sasamarTlo afasebs aRniSnul 
urTierTobebTan dakavSirebul davebs, mtkicebis 
tvirTis gansazRvrisas unda gaiTvaliswinos mosar-
Celis axsna-ganmartebebi sxva mtkicebulebebTan er-
TobliobaSi. miT umetes, rodesac mopasuxes warmo-
adgens gazeTi an masobrivi informaciis sxva saSua-
leba, gasaTvaliswinebelia, rom mxolod aRniSnuli 
gamonaTqvamebi ar qmnis presis Tavisuflebis Se-
zRudvis samarTlebriv winapirobas.  

rogorc mivuTiTeT, konvenciis me-10 muxliT aseve 
daculia presis Tavisufleba, rac, upirveles yov-
lisa, gamoixateba presis funqciaSi - gaavrcelos 
sazogadoebrivi cxovrebis sxvadasxva sakiTxze in-
formacia da ideebi. aRniSnul funqcias didi mniSv-
neloba eniWeba demokratiuli sazogadoebis ganviTa-
rebisaTvis da misi SezRudva aucilebeli unda iyos 
isev da isev demokratiul sazogadoebaSi dasaxuli 
kanonieri miznis misaRwevad449.  

amasTan, unda arsebobdes samarTliani balansi da-
pirispirebul Rirebulebebs Soris. kerZod, erT Sem-
TxvevaSi Cvens winaSea gamoxatvis Tavisuflebis 
ufleba, xolo meore SemTxvevaSi _ sxva pirTa uf-
lebebi da interesebi.  

unda aRiniSnos, rom presis meSveobiT gavrcele-
buli informacia SesaZlebelia Seicavdes sxva pir-
Ta uflebebisa da maTi reputaciis Selaxvis risks. 

                                                
449 aseve ix. e. gociriZe, mizezobrioba, Tb. 2006, gv. 38-39. 
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gavrcelebeli informacia SeiZleba iyos Seuracx-
myofeli, gamaognebeli an SemaSfoTebeli,450 magram 
ar arsebobdes am uflebis SezRudvis erT-erTi (da 
ara erTaderTi) iseTi aucilebeli winapiroba, rac 
daculia gansaxilveli konvenciis me-10 muxliT, ker-
Zod, am uflebis SezRudva aucilebeli unda iyos 
demokratiul sazogadoebaSi dasaxuli kanonieri 
miznis misaRwevad. `aucilebelia demokratiul sazo-
gadoebaSi~ - konkretul SemTxvevaSi unda ganxilul 
iqnes `dasaSvebi kritikis~ konteqstSi.451 am sakiTxis 
garkvevisas didi mniSvneloba eniWeba im mizans, ra-
sac isaxavda statia, statiiT gavrcelebuli infor-
macia da ideebi, Tu ramdenad iTvaliswinebda farTo 
sazogadoeba aucilebeli, saWirboroto sakiTxebis 
gacnobasa da miwodebas da ramdenad arsebobda sazo-
gadoebisaTvis am informaciis miRebis aucilebloba.  

samarTliani balansis sworad gansazRvrisaTvis 
mniSvneloba eniWeba imas, Tu gamoTqmuli kritika 
ramdenad exeboda sazogadoebrivi interesebis sa-
kiTxs da aRniSnulTan mimarTebiT presis mier Tavi-
si Tavisuflebis gamoxatvis uflebis ganxorciele-
bisas sazogadoebrivi interesis dasakmayofileblad 
aucilebeli iyo Tu ara sadavo gamonaTqvamebis ga-
vrceleba. 

aRniSnulis gaTvaliswinebiT, sazogadoebrivi in-
teresebis uzrunvelsayofad, presis mier gamoxatvis 
Tavisuflebis uflebis ganxorcielebisas452, rode-

                                                
450 e. gociriZe, gamoxatvis Tavisufleba RirebulebaTa kon-
fliqtSi adamianis uflebaTa evropuli konvenciisa da 
strasburgis sasamarTlos iurisdiqciis mixedviT. Tb. 
2008w., gv. 311. 

451 dawv. ix. iqve, gv. 354, aseve ix. n. comaia, statia: “sityvisa 
da gamoxatvis Tavisufleba, Tu mavne zegavlena”, Jurna-
li. “marTlmsajuleba da kanoni”, #5(12)06, gv., 75-77. 

452 e. gociriZe, gamoxatvis Tavisufleba RirebulebaTa kon-
fliqtSi adamianis uflebaTa evropuli konvenciisa da 



 304 

sac statiaSi mocemuli informacia warmoadgens sa-
zogadoebis interesis sagans da sazogadoebrivi de-
batebis nawils, mieTiTeba statiis mizanze _ sazoga-
doebrivi interesis dakmayofilebaze, rasac, Tavis-
Tavad, SeiZleba Seewiros konkretuli piris re-
putacia.453 

amdenad, rogorc vxedavT, mtkicebis tvirTis gana-
wilebaze kanoni SeiZleba pirdapir uTiTebdes, mag-
ram faqti-safuZvlis uaryofa SeiZleba ukavSirdebo-
des kanonSi miTiTebuli SefasebiTi cnebebis ganmar-
tebas, rac aucilebelia imisaTvis, rom ganisazRv-
ros prezumirebuli faqtis gamoyenebis imperatiu-
loba.454 

ufro detalurad SevCerdeT zemoaRniSnul sakiT-
xze, radgan, rogorc vfiqrobT, gansaxilveli norma 
moicavs mtkicebis tvirTis gansxvavebul wess, rome-
lic ar aris damaxasiaTebeli samarTlis sxva norme-
biT dadgenili prezumfciebisaTvis. es iseTi proce-
sualur-samarTlebrivi prezumfciis materialur-sa-
marTlebrivi funqciaa, romlis sworad realizacii-
saTvis aucilebelia gaTvaliswinebul iqnes im ur-
TierTobis specifika, romlisTvisac kanonma daad-
gina es prezumfcia. 

aqedan gamomdinare, rogorc vnaxeT, mtkicebis tvi-
rTis ganawilebis zogad wesTan erTad aris specia-
luri wesebi, romlebic yvela konkretuli situaci-
is gaTvaliswinebiT, aucileblad unda iqnes dacu-
li, riTac sabolood uzrunvelyofilia saqmeze 

                                                                                                    
strasburgis sasamarTlos iurisdiqciis mixedviT. Tb. 
2008w., 278-298. 

453 susg #as-1174-1319-08 23 ivlisi 2009w. 
454 Sead. e. gociriZe, gamoxatvis Tavisufleba Rirebuleba-
Ta konfliqtSi adamianis uflebaTa evropuli konvenci-
isa da strasburgis sasamarTlos iurisdiqciis mixed-
viT. Tb. 2008w., gv. 562. 
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swori gadawyvetilebis miReba. 
unda aRiniSnos, rom zogad da specialur wesTan 

erTad germaniis sasamarTlo praqtikam SeimuSava gar-
kveuli wesebi, romlebic maT exmareba modave mxare-
Ta Soris mtkicebis tvirTis sworad gadanawilebaSi. 

kerZod, germaniis sasamarTlo praqtikiT gamomu-
Savebulia e.w. sawinaaRmdegos damtkicebis wesebi. ma-
Ti gamoyenebis Sedegad Camoyalibda SemTxvevaTa 
Semdegi jgufebi: 

aa) Tu erTma mxarem winaswari ganzraxviT CaSala 
meore mxaris mier mtkicebulebis warmodgena-gamoye-
neba, magaliTad, romelime nivTieri mtkicebulebis 
ganadgurebiT an mxolod misTvis cnobil faqtebze 
dumiliT, calkeul SemTxvevebSi mtkicebis tvirTi 
SeiZleba sxvas gadaekisros. 

bb) germanul samarTalwarmoebaSi mwarmoeblis pa-
suxismgebloba miaxloebulia zianze pasuxismgeblo-
basTan, romelic miyenebulia gansakuTrebiT saSiSi 
wyaros mier. Tu mwarmoebeli brunvaSi uSvebs gamo-
usworebel/uxarisxo produqts, man unda daamtkicos, 
rom gamosworebis SeuZlebloba ar aris mis mier 
valdebulebaTa darRvevis Sedegi da is amaSi damna-
Save ar aris. 

gg) sxva adamianebis janmrTelobisTvis zianis mi-
uyeneblobis profesiuli movaleobis uxeSi darRve-
vac SeiZleba iwvevdes mtkicebis tvirTis sxvaze ga-
dakisrebas, Tu movaleobis darRvevas SeiZleboda 
gamoewvia miyenebuli zianis dadgoma. magaliTad, 
eqimma unda daadasturos, rom misi gaufrTxileblo-
ba ar gaxda zianis dadgomis mizezi da mis moqmede-
bebSi braleuloba ar iyo. 

garda amisa, mtkicebis tvirTi SeiZleba Serbil-
des maSin, rodesac arsebobs pirveli STabeWdilebis 
mtkicebulebis ganxilvis SesaZlebloba. Tu mocemu-
li faqtebis sasargeblod metyvelebs cxovrebise-
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uli gamocdileba, rameTu isini eyrdnobian movlena-
Ta tipur ganviTarebas, maSin mxarem, romelsac ekis-
reba mtkicebis tvirTi, SeiZleba miuTiTos maT WeS-
maritebaze da ar moiyvanos damatebiTi mtkicebule-
bebi. gansakuTrebiT xSirad aseTi faqtobrivi vara-
udebi gamoiyeneba mizezobrivi kavSiris an bralis 
dasamtkiceblad. Tumca, Tu meore mxares SeuZlia, 
damajereblad warmoadginos movlenaTa ganviTarebis 
sxva SesaZlebloba da, amgvarad, pirveli STabeWdi-
lebis mtkicebulebas gamoacalos faqtobrivi safuZ-
veli, amiT mas SeuZlia misi gaqarwyleba. 

magaliTad: Tu betonis konstruqciis Weridan, ra-
ime xelSesaxebi mizezis gareSe, Camovarda didi fra-
gmenti, erTi SexedviT, es faqti miuTiTebs uxarisxo 
mSeneblobaze. xolo Tu mSenebeli daadasturebs, rom 
SemkveTma mis zurgsukan muSebs daavala rkinis kons-
truqciebze ekonomiis gaweva, maSin erTi SexedviT 
aSkara mtkicebuleba Semxvedri mtkicebulebiT qarw-
yldeba. 

garkveuli winapirobebis arsebobisas sasamarTlo 
praqtikaSi mtkicebis tvirTi SeiZleba gadanawildes 
pasuxismgeblobisa da riskis sferoTa Sesabamisad. 
magaliTad, mxarisaTvis mtkicebulebis warmodgena 
praqtikulad SeuZlebelia, Tu momxdari misi pasu-
xismgeblobis sferos ar miekuTvneba da, amgvarad, 
mxares ar gaaCnia Sesabamisi codna. am SemTxvevaSi 
masze, cxadia, ver iqneba dakisrebuli mtkicebis 
tvirTi. gamoyenebis xSiri SemTxveva – gaqiravebuli 
nivTis defeqti: Tu gamqiravebeli SeZlebs daamtki-
cos, rom defeqti warmoiSva ara misi pasuxismgeblo-
bis sferoSi, aramed - damqiraveblis pasuxismgeblo-
bis, am ukanasknelma unda daamtkicos, rom defeqtis 
warmoSobaSi mas brali ar miuZRvis. 

vinc eyrdnoba gamonakliss, man unda daamtkicos 
am gamonaklisisaTvis faqtobrivi winapirobebis ar-
seboba. magaliTad, piri, romelic adasturebs srul-
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wlovani piris qmeduunarobas, eyrdnoba zogadi wesi-
dan gamonakliss da amitom man unda warmoadginos 
mtkicebuleba. 

zianis anazRaurebis Sesaxeb saqmeebze procesebis 
dros moqmedebs mniSvnelovani wesi, romelic mtkice-
bas aiolebs. Tu mxareebi daoben imaze, dadga ziani 
Tu ara, igi dadga zianis gamomwvevi moqmedebis Sede-
gad da ramdenad didia zarali, sasamarTlos SeuZ-
lia es sakiTxi gadawyvitos ”saqmis yvela garemoe-
bis SefasebiT da sakuTari Sexedulebis mixedviT”, 
Tu mxarem sakmarisi safuZveli warmoadgina(§287, m1, 
germaniis ssk). es niSnavs, magaliTad imas, rom maso-
brivi avtosagzao SemTxvevis dros, rodesac erT-
droulad ramdenime avtomobili ziandeba, sasamarT-
los SeuZlia ziani Seafasos sakuTari SexedulebiT, 
mtkicebulebebis gamoyenebis gareSe.455 

ra Tqma unda, mtkicebis tvirTis ganawilebas sa-
fuZvlad udevs SejibrebiTobis principi, romliTac 
mniSvnelovnad SezRudulia sasamarTlos aqtiuroba. 
sasamarTlo ar SeiZleba iyos mtkicebis tvirTis ma-
tarebeli, is mxolod xelmZRvanelobs mxareTa Se-
jibrebiTobas. amdenad, sasamarTlom sworad unda 
gansazRvros mtkicebis tvirTi, rac ukavSirdeba sa-
marTlis normis interpretaciis sakiTxs, amave dros 
swori Sefaseba unda misces faqtobriv situacias, 
rac sabolood xdeba sakasacio sasamarTlos Sefa-
sebis sagani. 

magram, amasTan erTad, sasamarTlo praqtikam war-
moWra iseTi sakiTxebi, romlebic exeba mosamarTlis 
aqtiurobis farglebs SejibrebiTobis pirobebSi. 

magaliTad, SesaZlebelia Tu ara sasamarTlom gar-
kveuli faqtis dasadastureblad moiTxovos mtkice-
bulebis warmodgena. ra Tqma unda, mxareebi TviTon 
uTiTeben faqtebze, romelTa dadasturebac maT surT 

                                                
455 GTZ-is masalebi. marTlmsajuleba germaniaSi da samar-
Talwarmoeba samoqalaqo saqmeebze. 
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da TviTonve gansazRvraven, Tu romeli mtkicebule-
bebiT unda dadasturdes es faqtebi, rac warmoad-
gens mxareTa SejibrebiTobis arss, magram sasamar-
Tlos yovelTvis sworad ar esmis es principi. aqe-
dan gamomdinare, ismis Semdegi kiTxva: im SemTxveva-
Si, Tu sasamarTlo moiTxovs mxaris mier miTiTebu-
li faqtis dasadastureblad konkretul mtkicebu-
lebas, xom ar niSnavs imas, rom sasamarTlo uxeSad 
ereva mtkicebis tvirTis ganawilebaSi. 

am kiTxvaze pasuxis gasacemad unda ganvmartoT 
SejibrebiTobis principis zogierTi Tavisebureba 
samoqalaqo procesSi.  

upirveles yovlisa, am mxriv interess iwvevs ger-
maniis samoqalaqo saproceso samarTali. Sejibrebi-
Tobis principi germanul samarTalwarmoebaSi dar-
gobrivi principia, romelic warmoadgens faqtobrivi 
garemoebebis mopovebis garantias, raTa sasamarTlom 
SeZlos saqmeze samarTliani gadawyvetilebis gamo-
tana, rodesac mxareebs akisriaT faqtebis Segrove-
bis pasuxismgebloba, e.i. mtkicebis tvirTi.456 

germaniis samoqalaqo procesSi SejibrebiTobis 
principi mTeli Tavisi arsiT Tavs ar iCens, anu am 
principma ar hpova germaniis samoqalaqo procesSi 
pirdapiri gamoxatuleba; samagierod, es principi ai-
saxa calkeul samarTlebriv normebSi, kerZod, ger-
maniis samoqalaqo saproceso kodeqsis 138 (1), 139, 140, 
142, 288-e muxlebSi.457  

germaniis samoqalaqo procesSi SejibrebiTobis 
principi niSnavs imas, rom sasamarTlos gadawyveti-
lebas safuZvlad SeiZleba daedos mxolod mxareTa 
mier miTiTebuli faqtebi; TviTon mxareebi arian mtki-
cebis tvirTis matareblebi, romlebsac evalebaT, 

                                                
456 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., 

стр., 31. 
457 ix. iqve, gv. 31, aseve ix. http://planetadisser.com/see/dis_125280.html 

- Гражданское процессуальное право Германии. 

http://planetadisser.com/see/dis_125280.html
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daadasturon miTiTebuli faqtebi; mtkicebulebebi 
ganisazRvreba mxolod sadavo faqtebis mixedviT.458 

ra Tqma unda, am principis garantiaSi igulisxme-
ba wesi, romlis Tanaxmad, sasamarTlo ar uSlis 
xels am principis ganxorcielebas, im gamonaklise-
bis garda, romlebic exeba samarTlis normis gamo-
yenebas, mtkicebulebaTa Tavisufal Sefasebas da a.S.  

magram, amasTan erTad, gasaTvaliswinebelia, rom 
SejibrebiTobis princips gaaCnia aseve sxva mxarec, 
romlis Tanaxmad, SejibrebiTobis principi izRudeba 
samarTalwarmoebis efeqturobis mizniT, rodesac au-
cilebelia saqmis viTarebis amoxsna samosamarTlo 
samarTlis meSveobiT. zustad am momentze gvinda ga-
vamaxviloT yuradReba, rodesac sasamarTlosaTvis xe-
lis Sewyoba aucilebelia imisaTvis, rom igi gaerkvi-
os saqmis garemoebebSi. miuxedavad imisa, rom Sejib-
rebiTobis principis Tanaxmad mtkicebis tvirTi awevT 
mxareebs, metad didi mniSvneloba eniWeba sasamarT-
los rols am saqmeSi, romlis Tanaxmad, sasamarT-
lom unda uzrunvelyos mtkicebulebaTa wardgena.459 

sasamarTlos aseTi aqtiuroba niSnavs imas, rom gar-
kveul SemTxvevebSi sasamarTlo aZlevs mxareebs gan-
martebebs. unda aRiniSnos, rom saqarTvelos sasama-
rTlos praqtikaSi aris SemTxvevebi, rodesac saqmeze 
araswori gadawyvetileba iqna gamotanili, ris mize-
zic gaxda is, rom ar iyo gamokveTili sasamarTlos 
roli mxareTa SejibrebiTobaSi. saqmis momzadebis 
mizniT mosamarTles SeuZlia daavalos mxareebs, Se-
avson, xolo saWiroebis SemTxvevaSi, ganmarton maT 
mier warmodgenili masalebi, winadadeba misces mxa-
reebs, warmoadginon saqmisaTvis mniSvnelobis mqone 
nivTebi da dokumentebi; gamoiTxovos mxareTa Txov-

                                                
458 ix. iqve, стр., 32. 
459 ix. iqve, gv. 31, aseve ix. http://planetadisser.com/see/dis_125280.html 

- Гражданское процессуальное право Германии.стр., 32. 

http://planetadisser.com/see/dis_125280.html
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niT mtkicebulebebi sxvadasxva dawesebulebidan, Se-
amowmos mtkicebulebebi da a.S.460 aRniSnuli danawe-
si, romlis Tanaxmad, sasamarTlos SeuZlia SesTava-
zos mxareebs, warmoadginon damatebiTi mtkicebule-
bebi,461 emsaxureba simarTlis garkvevas.462 

magaliTad, safrangeTis samoqalaqo saproceso ko-
deqsis me-7 muxlis Tanaxmad, sasamarTlos SeuZlia 
miiRos mxedvelobaSi aseve is faqtebi, romelTa Sesa-
xeb mxareebs specialurad ar hqondaT gacxadebuli.463 

magram safrangeTis Tanamedrove iuridiul doq-
trinaSi ganxilvis sagans warmoadgens sakiTxi imis 
Sesaxeb, rom procesis Zveli liberaluri sqema, 
romelic isaxavda mxareTa SejibrebiTobas sasamarT-
los kontrolis qveS, ra drosac imarjvebda Zli-
eri, ar akmayofilebs Tanamedrove moTxovnebs, rac 
gamoixateba procesualuri TanamSromlobis dadgena-
Si sasamarTlosa da modave mxareebs Soris, samarT-
lisa da faqtis sakiTxebTan dakavSirebiT.464  

2001 wels germaniaSi Catarebuli samoqalaqo sa-
marTalwarmoebis reformasTan dakavSirebiT gamov-
linda SejibrebiTobis principis SezRudva. am mxriv, 
kanonmdebelma daadgina iseTi siaxleebi, romlebic 
afarToeben mosamarTlis uflebamosilebas proce-
sualuri masalis marTvasTan dakavSirebiT.465 maga-
liTad, germaniis samoqalaqo saproceso kodeqsis 
139-e muxlis pirveli nawilis Tanaxmad, sasamarTlo 
valdebulia, mxareebs auxsnas saqmis faqtobrivi mxa-

                                                
460 saqarTvelos samoqalaqo saproceso kodeqsis 203-e muxli. 
461 ix. iqve 103-e muxlis pirveli nawilis me-2 winadadeba. 
462 T. liluaSvili, v. xrustali, saqarTvelos samoqalaqo 
saproceso kodeqsis komentarebi, meore gamocema, Tb. 
2007. gv. 204. 

463 Code de procédure civile, art. 7. 
464 А. Г. Давтян. Гражданский процесс зарубежных стран. М. 2009г., 

стр., 102. 
465 ix. iqve., стр., 34 
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re da aucileblobis SemTxvevaSi xeli Seuwyos 
damatebiTi masalis moZiebisaTvis. xolo 139-e mux-
lis me-2 da me-3 nawilebis Tanaxmad, saqmeze moulod-
neli gadawyvetilebis Tavidan acilebis mizniT, ar-
sebobs saqmisaTvis mniSvnelovan faqtobriv garemo-
ebebze yuradRebis gamaxvilebis aucileblobis val-
debuleba.466 

amdenad, rogorc Cans, sasamarTlos aqtiurobas 
mxareTa SejibrebiTobis marTvaSi gaaCnia didi mni-
Svneloba. magram am aqtiurobam ar unda gamoiwvios 
sasamarTlo neitralitetis darRveva. sasamarTlo 
swor mimarTulebas unda aZlevdes process. 

aqedan gamomdinare, SesaZlebelia aRvniSnoT, rom 
mxareTa SejibrebiTobis marTvaSi sasamarTlos aqti-
uroba unda gamoixatos sworad dasmul kiTxvebSi, 
romlebic ukavSirdeba saqmisaTvis mniSvnelovan faq-
tobriv garemoebebs. sasamarTlom unda gamokveTos 
udavo faqtebi da gansazRvros faqtebi, romlebic 
Seadgenen mtkicebis sagans; man unda daazustos, Tu 
rogor apireben am faqtebis damtkicebas mxareebi. ma-
galiTad, vindikaciur sarCelSi mosarCele uTiTebs, 
rom igi warmoadgens uZravi nivTis mesakuTres da 
iTxovs mopasuxis gamosaxlebas, radgan am ukanask-
nels ar gaaCnia am nivTis flobis ufleba. am SemTx-
vevaSi sasamarTlom unda daazustos, SeZenili aqvs 
Tu ara mosarCeles sadavo uZrav nivTze sakuTrebis 
ufleba da dasturdeba es Tu ara sajaro reestris 
amonaweris Tanaxmad. im SemTxvevaSi, Tu gadamzid-
velma sarkinigzo kompaniam sarCeliT moiTxova vago-
nebis dayovnebisaTvis zianis anazRaureba, mosamarT-
lem SekiTxvebiT unda gaarkvios, gaaCnia Tu ara mo-
sarCeles vagonebis mocdenasTan dakavSirebiT Sedge-
nili saerTo formis aqtebi (qmanebi) da a.S. aseve, 

                                                
466 Гражданское процессуальное уложение Германии. М. Wolters Kluwer, 

2006г ст. 139.1, 139.2, 139.3 
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Tavisi iniciativiT SeuZlia moiwvios specialistebi 
an daniSnos eqspertiza, Tu sadavo sakiTxis gadasa-
wyvetad aucilebelia specialuri codna, rac sasa-
marTlos damatebiT daexmareba, gaerkves mxareTa mi-
er warmodgenil mtkicebulebebSi.467  

  yovelive zemoaRniSnulis gaTvaliswinebiT, Se-
saZlebelia davaskvnaT, rom sakasacio sasamarTlos 
mier mtkicebiTi saqmianobis Semowmebisas metad didi 
mniSvneloba eniWeba mtkicebis tvirTis gansazRvris 
marTebulebas, rasac safuZvlad udevs mxareTa Se-
jibrebiTobis marTva, mosamarTlis aqtiurobis far-
glebis gansazRvras, rac SeuZlebelia saqmeze mni-
Svnelovani faqtobrivi situaciis analizis gareSe. 
Sesabamisad, mtkicebis tvirTis sworad ganawileba 
moiTxovs faqtobrivi situaciis samarTlebriv Sefa-
sebas da, amasTan dakavSirebiT, samarTlis normis 
sworad ganmartebas, rac aisaxeba aramarto faqto-
brivi garemoebebis sworad gansazRvraSi, aramed - 
maT sworad dadgenaSi. 

V. sakasacio sasamarTlos gadawyvetileba. 
sakasacio sasamarTlos gadawyvetilebis 

miTiTebebis savaldebulo Zala  

5.1. sakiTxis dasma 

naSromis aRniSnul TavSi Cven vecdebiT calke-
uli praqtikuli magaliTis ganxilviT yuradReba ga-
vamaxviloT erT SemTxvevaSi - saapelacio sasamarT-
los mier dadgenili faqtobrivi garemoebebis samar-
Tlebrivi Sefasebis Sedegebze, xolo meore SemTxve-
vaSi - saapelacio sasamarTlos mier faqtobrivi ga-
remoebebis dadgenis procesis Sefasebis Sedegebze.  

gansaxilveli Tematikis farglebSi Cvens interess 

                                                
467 saqarTvelos samoqalaqo saproceso kodeqsis 162-e muxli. 
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iwvevs faqtobrivi garemoebebis mniSvnelobis gavle-
na sakasacio sasamarTlos mier miRebul gadawyveti-
lebaze. amasTan erTad, SevexebiT zogierT sakiTxs, 
romelic exeba sakasacio sasamarTlos miTiTebis sa-
valdebuloobas.  

sakasacio sasamarTlos gadawyvetilebis institu-
ti gaTvaliswinebulia saqarTvelos samoqalaqo sa-
proceso kodeqsis L TaviT. 

aRniSnuli institutis Tanaxmad, sakasacio sasa-
marTlos gaaCnia uflebamosileba, ucvlelad dato-
vos gasaCivrebuli gadawyvetileba an gaauqmos igi. 
kerZod, gasaCivrebuli gadawyvetilebis ucvlelad 
datoveba SesaZlebelia sam SemTxvevaSi: rodesac ka-
nonis miTiTebul darRvevas ara aqvs adgili; saape-
lacio sasamarTlos gadawyvetilebas safuZvlad ar 
udevs kanonis darRveva; saapelacio sasamarTlos ga-
dawyvetileba arsebiTad sworia, miuxedavad imisa, 
rom gadawyvetilebis samotivacio nawili ar Seicavs 
Sesabamis dasabuTebas.468 

gasaCivrebuli gadawyvetilebis gauqmeba SesaZle-
belia sam SemTxvevaSi: saqmis garemoebebi saproceso 
normebis iseTi darRveviTaa dadgenili, rom am dar-
Rvevis Sedegad saqmeze araswori gadawyvetileba iq-
na gamotanili da saWiroa mtkicebulebaTa damate-
biTi gamokvleva; arsebobs am kodeqsis 394-e muxliT 
gaTvaliswinebuli safuZvlebi, garda aRniSnuli mux-
lis “g” da “e” qvepunqtebisa;469 axali gadawyvetile-
bis miRebis SemTxvevaSi.470  

zemoaRniSnuli procesualuri danawesebi warmo-
adgens mxolod procesualur kriteriumebs, romel-
Sic moiazreba gasaCivrebuli gadawyvetilebis (ganCi-
nebis) rogorc procesualur-samarTlebrivi, aseve 

                                                
468 saqarTvelos samoqalaqo saproceso kodeqsis 410-e muxli. 
469 ix. iqve 412-e muxli. 
470 ix. iqve 411-e muxli. 
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materialur-samarTlebrivi mxareebis Semowmebis Se-
degebi. 

amdenad, miTiTebuli Sedegebi damokidebulia erT 
SemTxvevaSi - saqmisaTvis mniSvnelovani (ZiriTadi, 
saZiebeli) faqtobrivi garemoebebis gansazRvris mar-
Tebulobaze, meore SemTxvevaSi - am faqtobrivi ga-
remoebebis dadgenis procesis marTebulobaze, xolo 
mesame SemTxvevaSi, romlis arsebobaze damokidebu-
lia wina ori SemTxveva, warmoadgens procesualur 
darRvevebs (sssk-is 394-e muxli), romlebic warmoad-
gens gasaCivrebuli gadawyvetilebis gauqmebis abso-
lutur safuZvels.471 

aRniSnuli naSromis Tematikis gaTvaliswinebiT, 
romelic exeba ZiriTadi, saqmisaTvis mniSvnelovani 
faqtobrivi garemoebebis mniSvnelobas sakasacio sa-
samarTlosaTvis, Cven ar SevexebiT sssk-is 394-e mux-
liT dadgenili gasaCivrebuli gadawyvetilebis ga-
uqmebis absolutur safuZvels, garda am muxlis “e” 
da “e¹” qvepunqtebisa (ix. mogvianebiT). 

amdenad, sakasacio sasamarTlos gadawyvetilebis 
zemoaRniSnuli SemTxveva xSirad ganpirobebulia faq-
tobrivi garemoebebis Semowmebis procesualuri Ta-
viseburebebiT (ix. $ 1.3.).  

zemdgomi sasamarTloebis mniSvnelovan amocanas 
warmoadgens is, rom gaaqarwylon samarTlis normis 
interpretaciidan gamomdinare bundovanebebi da am 
gziT xeli Seuwyon samarTlis ganviTarebas.472 

5.2. gasaCivrebuli gadawyvetilebis ucvlelad 
datovebis samarTlebrivi kriteriumebi 

ganvixiloT SemTxvevebi, rodesac kanonis miTiTe-

                                                
471 Sead. T. mamaiaSvili. sakasacio sasamarTlos gadawyve-
tileba. Jurnali “marTlmsajuleba”, #1, 2008w., gv., 109. 

472 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, 
miunxeni 2006w. gv. 130. 
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bul darRvevas ara aqvs adgili; saapelacio sasamar-
Tlos gadawyvetilebas safuZvlad ar udevs kanonis 
darRveva. 

pirvel SemTxvevaSi igulisxmeba sakasacio saCi-
varSi miTiTebuli darRveva, romelic SeiZleba exe-
bodes rogorc materialur-samarTlebrivi, aseve 
procesualur-samarTlebrivi normebis darRvevas. mi-
uxedavad amisa, sakasacio sasamarTlos Tavisi inici-
ativiT SeuZlia Seamowmos materialur-samarTlebri-
vi normis darRvevebi (ix.$ 1.2., $ 1.3., $ 3.1.), xolo pro-
cesualur-samarTlebrivi darRvevebis Semowmeba Se-
uZlia mxolod sakasacio saCivarSi amis Sesaxeb ar-
sebuli miTiTebebis SemTxvevaSi da kanoniT gaTva-
liswinebul farglebSi473, am ukanasknel SemTxvevaSi 
mas Tavisi iniciativiT SeuZlia Seamowmos procesua-
lur darRvevaTa faqtebis damadasturebeli mtkice-
bulebebi (ix. $ 4.3.).474 

meore SemTxvevaSi, rodesac saapelacio sasamarT-
los gadawyvetilebas safuZvlad ar udevs kanonis 
darRveva, sakasacio sasamarTlo TviTon ikvlevs, da-
rRveulia Tu ara materialur-samarTlebrivi norma, 
maT Soris iseTi, romelic gasaCivrebuli gadawyve-
tilebis gauqmebis absoluturi safuZvelia. 

am SemTxvevaSi sakasacio sasamarTlom unda Sea-
mowmos, Tu ramdenad sworad iqna gansazRvruli si-
logizmis mTavari, pirveli (normatiuli) wanamZRva-
ri. magram iuridiuli Sedegis normatiuli wanamZRv-
ris gansazRvris (samarTlebrivi normis moZiebis da 

                                                
473 saqarTvelos samoqalaqo kodeqsis 404-e muxlis pirve-
li nawili. 

474 Sead, Boré.J. La cassation en matière civile. Paris, 1997, 2-e partiè. 

p.396, aseve, T. liluaSvili, v. xrustali, saqarTvelos 
samoqalaqo saproceso kodeqsis komentari, meore gamo-
cema. Tb. 2007, gv.729, aseve, T. liluaSvili/ samoqalaqo 
saproceso samarTali. Tb. 2005. gv. 520. 
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ganmartebis) aucilebloba ukavSirdeba meoradi wa-
namZRvris, anu faqtobrivi situaciis sworad gansa-
zRvras - erT SemTxvevaSi da mis realizacias silo-
gizmis mTavari, anu normatiuli wanamZRvris qveS - 
meore SemTxvevaSi. amdenad, gansaxilvel orive SemT-
xvevaSi igulisxmeba, rom qvemdgomma sasamarTlom 
sworad ganaxorciela zemoaRniSnuli wanamZRvrebis 
fiqsaciis realizacia, ris Sedegadac kanonieri ga-
dawyvetileba iqna miRebuli.  

aRniSnul daskvnamde sakasacio sasamarTlo de-
duqciuri kvleviT midis, rac, upirveles yovlisa, 
niSnavs imas, rom sakasacio sasamarTlo amowmebs, Tu 
ramdenad sworad iqna gamoyenebuli da ganmartebuli 
samarTlis norma, romelic zogadi da abstraqtuli 
xasiaTisaa. amdenad, rodesac sakasacio sasamarTlo 
ucvlelad tovebs saapelacio sasamarTlos gada-
wyvetilebas (ganCinebas), mis motivaciaSi unda Can-
des, Tu ratom miiCnia, rom am normiT gaTvalis-
winebuli Sedegi realizdeba konkretul SedegSi. 

magaliTis saxiT mivmarToT sasamarTlo praqtikas.  
erT-erT saqmeze sakasacio sasamarTlom ganmarta, 

rom “mosarCele “a” warmoadgens marTlzomier mflo-
bels, kerZod, saapelacio sasamarTlom daadgina, 
rom mosarCele “a”-s dadebuli saijaro xelSekru-
leba registrirebulia dedofliswyaros raionis mi-
wis marTvis sammarTvelos saregistracio JurnalSi 
#1482-iT. 

kasatoris mier ar aris wamoyenebuli damatebiTi 
da dasabuTebuli sakasacio saCivari, romliTac igi 
sadavod gaxdida sajaro reestrSi registracias, am-
denad, saapelacio sasamarTlos mier dadgenili faq-
tobrivi garemoebebi savaldebuloa sasamarTlosa-
Tvis (sssk-is 407-e muxlis me-2 nawili). 

amrigad, ”a”-sTan dadebuli ijaris xelSekrule-
bis registraciis faqti adasturebs im garemoebas, 
rom “a” aris marTlzomieri mflobeli. . . . . 
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marTlzomier mfloblad iTvleba piri, romelic sa-
marTlebriv safuZvelze axorcielebs nivTis mimarT 
faqtobriv batonobas. saqarTvelos samoqalaqo ko-
deqsis 162-e muxlis pirveli nawilis pirveli wina-
dadebis Tanaxmad, dauSvebelia marTlzomier mflo-
bels moeTxovos nivTis ukan dabruneba. amave muxlis 
me-2 nawilis Tanaxmad, es wesi exeba aseve pirdapiri 
mfloblis urTierTobas arapirdapir mflobelTan. 
gansaxilveli normis Tanaxmad “a”-s ufleba aqvs 
gamoiTxovos “b”-sagan sadavo miwa. . . . . 

 zemoaRniSnulidan gamomdinare, sakasacio palata 
miiCnevs, rom saqarTvelos samoqalaqo saproceso 
kodeqsis 410-e muxlis Tanaxmad, saapelacio sasamar-
Tlos mier gamotanil gadawyvetilebas safuZvlad 
ar udevs kanonis darRveva.”475 

rogorc zemoaRniSnuli magaliTidan Cans, sasa-
marTlom sworad gansazRvra faqtobrivi garemoebe-
bis wre da procesualuri darRvevis gareSe daad-
gina isini. 

SesaZlebelia, rom sakasacio saCivari uTiTebdes 
samarTlis normis interpretaciaze, magram am SemTx-
vevaSic aucilebelia gaviTvaliswinoT faqtobrivi 
garemoebebi, radgan mniSvnelovania ara samarTlis 
normis interpretaciis (ganmartebis) Semowmeba, ara-
med is, Tu am interpretaciis Sedegad ramdenad swo-
rad gansazRvra saapelacio sasamarTlom saqmisa-
Tvis mniSvnelovani faqtobrivi garemoebebi.  

magaliTad, erT-erT saqmeSi kasatori - dmanisis 
raionis gamgeoba uTiTebda, rom saapelacio sasamar-
Tlom arasworad ganmarta saqarTvelos samoqalaqo 
kodeqsis 442-e muxli, romelic iTvaliswinebs val-

                                                
475

 susg #as-1075-1323-05 15 maisi 2006 w. aseve ix. #as-440-
754-09 dekemberi/ 2009 w./ # as-444-723-05  7 dekemberi 2005 
w./ #as-456-805-07 5 oqtomberi, 2007 w. #as-725-985-05, 28 
noemberi 2005 w. 
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debulebis Sewyvetas urTierTgaqviTviT. 
amasTan mimarTebiT sakasacio palatam miuTiTa: 

“saapelacio sasamarTlom sworad ganmarta saqar-
Tvelos samoqalaqo kodeqsis 442-e muxlis pirveli 
nawili, kerZod, aRniSnuli muxlis pirveli nawilis 
Tanaxmad, or pirs Soris arsebuli urTierTmoTxov-
na SeiZleba gaqviTviT Sewydes, Tu damdgaria am moT-
xovnaTa Sesrulebis vada. amdenad, gansaxilveli 
normis Tanaxmad, urTierTmoTxovnaTa gaqviTvisas 
unda arsebobdes ori aucilebeli winapiroba: orive 
piri erTmaneTisaTvis erTdroulad kreditoric 
unda iyos da movalec, e.i. orives erTmaneTis mimarT 
unda ekisrebodes valdebulebis Sesruleba da aseve 
dadgenili unda iyos am moTxovnaTa Sesrulebis va-
da. aRniSnuli normis Tanaxmad, es ori winapiroba 
unda arsebobdes erTdroulad imisaTvis, rom gan-
xorcieldes urTierTmoTxovnaTa gaqviTva. am wesidan 
gamonakliss warmoadgens amave muxlis me-2 nawili, 
romlis Tanaxmad, valdebulebaTa gaqviTva SesaZle-
belia maSinac, roca erT-erTi moTxovnis Sesrule-
bis vada jer ar damdgara, magram am moTxovnis uf-
lebis mqone mxars uWers gaqviTvas. valdebulebis 
gaqviTva xorcieldeba meore mxarisaTvis Setyobine-
biT. sakasacio palata ganmartavs, rom konkretul 
davaze ar vrceldeba es ukanaskneli normis dana-
wesi (442-e muxlis me-2 nawili), radgan mopasuxe 
mxars ar uWers gaqviTvas, e.i. ar arsebobs misi neba 
Sesrulebis vadis dadgomamde urTierTmoTxovnebis 
gaqviTvis Sesaxeb, rac aucilebeli pirobaa am nor-
miT urTierTobis mowesrigebisaTvis. 

saapelacio sasamarTlom dadgenilad miiCnia, rom 
mosarCelis moTxovna mopasuxisaTvis milebis Rire-
bulebis dakisrebis Sesaxeb, damokidebulia TviT mis 
mier mopasuxisaTvis Sesrulebuli samuSaos Rire-
bulebis darCenili nawilis gadaxdaze. miTiTebuli 
Tanxa mxareTa Soris saboloo angariSsworebisas 
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unda gamokleboda dmanisis raionis gamgeobis mier 
Sps `saqgazmSenservisisaTvis~ Sesrulebuli samuSao-
ebis Rirebulebis saxiT asanazRaurebel Tanxas, xo-
lo saboloo angariSsworeba jer ar Semdgara”.476  

Cven sakasacio sasamarTlos gadawyvetilebidan 
moviyvaneT nawili, romelic exeboda samarTlis 
normis ganmartebas, radgan kasatori am SemTxvevaSi 
xelmZRvanelobda sssk-is 393-e muxlis me-2 nawilis 
“g” qvepunqtiT. magram imisaTvis, rom sakasacio sasa-
marTlos Seemowmebina Tu ramdenad sworad ganmarta 
saapelacio sasamarTlom sk-is 442-e muxli, ar iyo 
sakmarisi mxolod silogizmis mTavari, anu normati-
uli wanamZRvris gansazRvra, radgan Semowmebis obi-
eqts warmoadgens ara samarTlis norma, aramed - 
faqtobrivi garemoebebi. samarTlis normis swor gan-
martebas gaaCnia sakmaod didi mniSvneloba. araswor 
ganmartebas xSir SemTxvevaSi mohyveba araswori ga-
dawyvetilebis gamotana. magram im SemTxvevaSi, rode-
sac faqtebis dadgenis procesi davas ar iwvevs an am 
procesualur darRvevebze miTiTeba safuZvels mok-
lebulia, maSin sasamarTlom unda Seamowmos, Tu ram-
denad moiazreba sasamarTlos mier dadgenili faq-
tobrivi situacia samarTlis normiT gaTvaliswine-
buli faqtobrivi situaciis normatiul aRweriloba-
Si, romelic ganmarta saapelacio sasamarTlom. sa-
samarTlo ar ixilavs abstraqtul urTierTobebs, 
igi ixilavs da wyvets mxareTa Soris warmoSobil 
davas, Sesabamisad samarTlis normis gamoyenebisa da 
ganmartebis marTebulobas sakasacio sasamarTlo 
amowmebs konkretul faqtebTan mimarTebiT.477  

                                                
476 susg #as-286-608-09 22 oqtomberi 2009 w., aseve ix. #as-
954-1204-04, 4 marti 2005w. 

477 aseve ix. Marie-Noëlle Jabard-Bachellier, La technique de cassation, 

pourvois et arrêts en matière civile, 2010, p, 53-54. 
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sakmaod sainteresoa kanonis danawesi, romlis 
Tanaxmad, sakasacio sasamarTlo ar akmayofilebs 
sakasacio saCivars, rodesac saapelacio sasamarT-
los gadawyvetileba arsebiTad sworia, miuxedavad 
imisa, rom gadawyvetilebis samotivacio nawili ar 
Seicavs Sesabamis dasabuTebas. 

vfiqrobT, am SemTxvevaSi unda ganimartos, Tu ras 
niSnavs: “gadawyvetileba arsebiTad sworia” da “ar 
Seicavs Sesabamis dasabuTebas.” 

imis gaTvaliswinebiT, rom sakasacio sasamarTlo 
ar aris faqtebis damdgeni sasamarTlo da amowmebs 
gasaCivrebuli gadawyvetilebis (ganCinebis) mxolod 
samarTlebriv mxares, zemoaRniSnuli danawesis 
swor ganmartebas gaaCnia metad didi mniSvneloba. 
unda aRiniSnos, rom imisaTvis, raTa gasaCivrebuli 
gadawyvetileba iyos Semowmebadi samarTlebrivi kuT-
xiT, igi unda Seicavdes saqmisaTvis mniSvnelovan 
dadgenil faqtebs. winaaRmdeg SemTxvevaSi adgili 
eqneba sssk-is 411-e an 412-e muxlebiT gaTvaliswine-
bul SemTxvevebs. 

am ukanasknel SemTxvevebs ufro detalurad qve-
moT SevexebiT.  

sssk-is 410-e muxliT mocemul SemTxvevaSi saxeze 
unda iyos Semowmebis obieqtis (faqtobrivi garemoe-
bebis) yvela niSani da amasTan erTad ar unda iyos 
faqtobrivi garemoebebis dadgenasTan dakavSirebuli 
procesualuri darRvevebi. amasTan erTad mniSvnelo-
vania is, rom gasaCivrebuli gadawyvetilebiT damd-
garia swori Sedegi. amdenad, unda arsebobdes subsu-
mirebadi faqtebi.  

magram moiazreba Tu ara am SemTxvevaSi iuridiu-
li dausabuTebloba? im SemTxvevaSic, Tu gadawyve-
tileba iuridiulad ar aris sakmaod dasabuTebuli, 
es warmoadgens misi gauqmebis absolutur safuZvels 
(sssk-is 394-e muxlis “e” qvepunqti). amdenad, gamo-
ricxvis principidan gamomdinare, sssk-is 410-e mux-
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lis “g” qvepunqtiT gaTvaliswinebuli SemTxveva 
unda gavmijnoT amave kodesis 394-e muxlis “e” da 
“e¹” qvepunqtebiT gaTvaliswinebuli SemTxvevebisagan, 
rasac Cven dawvrilebiT qvemoT SevexebiT. 

 amdenad, “gadawyvetileba arsebiTad sworia” da 
“ar Seicavs Sesabamis dasabuTebas” unda gulisxmob-
des iseT SemTxvevas, rodesac faqtobrivi situacia 
(meoradi wanamZRvari) sworad aris gansazRvruli da 
dadgenili, magram ar aris sworad ganxorcielebu-
li subsimireba qmedebis abstraqtuli normatiuli 
Semadgenlobis (mTavari wanamZRvari) qveS, miuxedavad 
imisa, rom saqmeze swori Sedegi dadga. aRniSnuli 
SeiZleba ukavSirdebodes SemTxvevebs, rodesac sa-
apelacio sasamarTlom gamoiyena is norma, romelic 
ar unda gamoeyenebina an arasworad ganmarta samar-
Tlis norma (sssk-is 393-e muxlis me-2 nawilis “b” da 
“g” qvepunqtebi. 

am mxriv interess iwvevs safrangeTis saproceso 
kodeqsis Taviseburebebi. kerZod, 620-e muxlis Tana-
xmad, safrangeTis sakasacio sasamarTlos SeuZlia 
ar daakmayofilos sakasacio saCivari, magram Secva-
los araswori mitivacia, samarTlebrivi xasiaTis 
motivaciiT478. TiTqos motivaciaSi daSvebuli Se-
cdoma unda iwvevdes gasaCivrebuli gadawyvetilebis 
gauqmebas, magram ekonomiurobis principis dacvis 
mizniT, sakasacio sasamarTlo ki ar auqmebs, aramed 
ZalaSi tovebs gasaCivrebul gadawyvetilebas, magram 
Tavis gadawyvetilebaSi araswor motivacias cvlis 
swori motivaciiT.479 am SemTxvevaSi swori unda iyos 
gadawyvetilebis sarezolucio nawili, magram, ro-
gorc aRiniSna, icvleba samotivacio nawilis samar-
Tlebrivi dasabuTeba (rejet par substitution de motifs). sa-

                                                
478 Code de procédure civile. art. 620, 2008. 
479 E. Prieur, La substitution de morifs par la Cour de cassation. Paris, 1986, 

p. 17. 
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marTlebriv dasabuTebaSi am SemTxvevaSi igulisxmeba 
an sxva samarTlebrivi normis gamoyeneba an faqtebis 
sxvagvari kvalifikacia. 

magram isic unda aRiniSnos, rom gansaxilveli 
normis mixedviT, gasaCivrebul gadawyvetilebaSi sa-
marTlebrivi motivi (samarTlebrivi dasabuTeba), anu 
rogorc uwodeben zedmeti motivacia, SeiZleba ar mi-
iRos sakasacio sasamarTlom mxedvelobaSi, Tu is se-
riozul gavlenas ar axdens sarezolucio nawilze.  

magaliTad, safrangeTis sakasacio sasamarTlos 
erT-erT gadawyvetilebaSi (Soc. 1987 wlis 12 ivnisi, 
biuleteni V, #378), romelic exeboda Sromis kodeq-
sis. 122-4-e muxlis darRvevas, aRiniSna, rom sazoga-
doeba « Entreprise Guenzi » asaCivrebs saapelacio sasa-
marTlos gadawyvetilebas (Nansy, 3 octombre 1984), rom-
liTac daekisra baton lambertinisTvis gadaexada 
kompensacia samsaxuridan ganTavisuflebis gamo; ba-
toni lambertini samsaxurSi miiRes 1976 wlis 3 
maiss, rogorc muSa. 1980 wlis 1 ianvars igi samuSao-
ebis xelmZRvaneli gaxda, 1980 wlis 6 marts mZime 
darRvevis gamo samsaxuridan gaaTavisufles, sakasa-
cio saCivris mixedviT mZime darRveva imaSi mdgo-
mareobs, rom sazogadoebis mier dasaqmebulma saS-
tato TanamSromelma Tavisi xelmZRvanelobis qveS 
myofi muSakebi waaqeza, daetovebinaT daumTavrebeli 
samSeneblo obieqti samuSao dRis dasrulebamde er-
Ti saaTiT adre, rom maTTan erTad barSi wasuliyo 
dasalevad; saapelacio sasamarTlom daadgina, rom 
batonma lambertinma, romelsac arasdros miuRia 
gafrTxileba, 1980 wlis 6 marts barSi waiyvana sa-
warmos ori TanamSromeli samuSao saaTebSi, maSin, 
rodesac mSenebloba ar iyo dasrulebuli. saapela-
cio sasamarTlom SeZlo Seefasebina es faqti, rom 
mas ndobis dakargva da sawarmos kargad muSaobaSi 
xelis SeSla mohyva. miuxedavad imisa, rom aRniSnu-
li darRveva Seicavda samsaxuridan ganTavisufle-
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bis realur da seriozul mizezs, is ar xasiaTde-
oda sakmarisi simZimiT, rom batoni lambertinisTvis 
ar miekuTvnebinaT xelSekrulebis Sewyvetis anazRa-
ureba. amdenad, sakasacio sasamarTlom ar daakmayo-
fila sazogadoebis sakasacio saCivari.480  

amdenad, daskvnis saxiT SeiZleba aRiniSnos, rom, 
rodesac saapelacio sasamarTlom gansazRvra saqmi-
saTvis mniSvnelovani faqtobrivi garemoebebi da, am-
denad, sakasacio sasamarTlos SeuZlia es faqtebi 
samarTlebrivad Seamowmos (ix. $ 3.1.), magram miuxeda-
vad swori samarTlebrivi Sedegisa, saapelacio sasa-
marTlom am faqtebs araswori samarTlebrivi Sefa-
seba misca, sakasacio sasamarTlos SeuZlia ucvle-
lad datovos gasaCivrebuli gadawyvetileba (ganCi-
neba) axali samarTlebrivi SefasebiT.  

5.3. gasaCivrebuli gadawyvetilebis (ganCinebis) 
gauqmeba da saqmis xelaxla gansaxilvelad 
dabrunebis samarTlebrivi kriteriumebi 

rogorc ukve aRvniSneT, sakasacio sasamarTlo 
TviTon ver miiRebs gadawyvetilebas, rodesac saqmis 
garemoebebi saproceso normebis iseTi darRveviTaa 
dadgenili, rom am darRvevis Sedegad saqmeze ara-
swori gadawyvetileba iqna gamotanili da saWiroa 
mtkicebulebaTa damatebiTi gamokvleva (sssk-is 412-e 
muxlis pirveli nawilis “a” qvepunqti).  

gansaxilveli normiT mocemuli danawesi, upir-
veles yovlisa, ukavSirdeba sakasacio sasamarTlos 
mier mtkicebiTi procesis Semowmebis (ix. $ 4.3.) 
Sedegebs. 

aRniSnuli danawesiT gaTvaliswinebuli SemTxve-
vis Semowmeba warmoadgens sakasacio saCivris erT-
erT safuZvels (sssk-is 393-e muxlis me-3 nawili). 

                                                
480 Soc. 12 juin 1987 (Bull. V. n° 378). 
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faqtebis gansazRvris da dadgenis procesis Sefase-
bis Sedegad SeiZleba aRmoCndes, rom qvemdgomma sa-
samarTlom faqtobrivi garemoebebi daadgina proce-
sualuri darRveviT, aqedan gamomdinare, gasaCivrebu-
li gadawyvetilebis dasabuTeba SeiZleba Seicavdes 
iseT procesualur darRvevebs, romelTa aRmofxvra 
mniSvnelovani iyos swori samarTlebrivi Sedegisa-
Tvis. 

es is SemTxvevaa, rodesac kiTxvis niSnis qveS 
dgas faqtebis dadgenis procesi da aucilebelia 
faqtsa da mtkicebulebas Soris dakavSirebuli sxva-
dasxva sakiTxis gadawyveta (ix. $ 4.3.3.). 

amdenad, sakasacio sasamarTlos mier sruli sa-
marTlebrivi analizisaTvis aucilebelia ara marto 
saapelacio sasamarTlos mier dadgenilad miCneuli 
faqtobrivi garemoebebi, aramed maT dadgenasTan da-
kavSirebuli kanoniT gaTvaliswinebuli wesebis dac-
va. es aucilebloba, Sesabamisad, ganpirobebulia da-
dgenili faqtis savaldebuloobis prezumfciis uar-
yofis winapirobebiT (ix. $ 3.2.). aRniSnuli darRve-
vebi SeiZleba ukavSirdebodes uSualod procesua-
lur-samarTlebriv darRvevebs (ix. $ 1.3., $ 4.3.), magram 
procesualuri darRvevis mizezi, aseve SeiZleba 
ukavSirdebodes materialur-samarTlebriv an logi-
kuri wesebis darRvevas (ix. $ 4.3.3.).  

aRniSnuli darRvevebi SeiZleba gamovlindes mtki-
cebis tvirTis araswor ganawilebaSi (ix. $ 4.4.), mtki-
cebis sagnis arasworad gansazRvraSi (ix. $ 3.3.), im 
faqtebis arasworad gansazRvraSi, romlebic ar sa-
Wiroebs mtkicebas (ix. $ 3.4.), mtkicebiT procesSi da-
Svebul arsebiT SecdomebSi (ix. $ 1.3., $ 4.3.) da a.S.  

magaliTad, erT-erT ganCinebaSi sakasacio palatam 
aRniSna, rom sssk-is 412-e muxlis pirveli nawilis 
`a~ qvepunqtis Tanaxmad, sakasacio sasamarTlo auq-
mebs gadawyvetilebas da saqmes xelaxla gansaxilve-
lad abrunebs saapelacio sasamarTloSi, vinaidan 
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saWiroa mtkicebulebaTa damatebiTi gamokvleva. sa-
kasacio sasamarTlom miiCnia, rom gasaCivrebuli gan-
CinebiT eqspertis daskvna da saqmeSi warmodgenili 
mtkicebulebebi saTanadod gamokvleuli ar aris, ker-
Zod, sasamarTlo uTiTebs: `saqmeze Catarebuli eqs-
pertizis daskvniT dadgenilia, rom denis Zabvisa da 
sixSiris cvalebadobas, agreTve eleqtroenergiis 
xSir CarTva-gamorTvebs SeeZlo eleqtroZravebis 
mwyobridan gamoyvana. es garemoeba eqspertma da-
kiTxvis drosac daadastura. saqmeSi aseve warmodge-
nilia ZiriTadi saSualebebis amoRebis Sesaxeb aq-
tebi, romlebiTac dasturdeba eleqtroZravebis da-
zianebis faqti.~ mocemul SemTxvevaSi eqspertis das-
kvna ar aris kategoriuli, vinaidan eqsperti askvnis 
eleqtroenergiis arastabilur miwodebasa da eleq-
troZravebis dazianebas Soris mizezobrivi kavSiris 
SesaZleblobas. amdenad, daskvna kategoriulad ar 
adgens marTlsawinaaRmdego qmedebis gamo zianis da-
dgomas.  

aRniSnulTan dakavSirebiT, sakasacio sasamarTlo 
iziarebs kasatoris mosazrebas, rom sasamarTlos 
saTanadod ar gamoukvlevia miTiTebuli aqtebi, ker-
Zod, dasaxelebuli aqtebiT Semowmebulia samgoris, 
RrmaRelis, zemo vakis, naZaladevis, saguramos sad-
gurebSi ganTavsebuli eleqtroZravebi, romelTa eqs-
pluataciis xangrZlivoba gansazRvrulia amave aqte-
biT. Sps `Tbilisis wyali~ sarCelis safuZvlad uTi-
Tebs im garemoebaze, rom man qonebrivi ziani ganica-
da aragvis xeobis wyalsadenebisaTvis eleqtroener-
giis SeferxebiT miwodebis gamo (t. 1, s.f. 2). aseve 
eqspertma Seamowma masala (t. I s.f. 7-17, 130-138), rome-
lic asaxavs aragvis xeobis wyalsadenebisaTvis 
eleqtroenergiis miwodebis xangrZlivobas. aseT vi-
TarebaSi unda gamoirkves: 

ra gavlenas axdens aragvis xeobis wyalsadenisa-
Tvis eleqtroenergiis arastabiluri miwodeba sam-
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goris, RrmaRelis, zemo vakis, naZaladevis, sagu-
ramos sadgurebSi ganTavsebul eleqtroZravebze;  

eleqtroZravebis daTvalierebis aqtebSi miTiTe-
buli Zravebis gamoSvebis TariRisa da eqspluata-
ciis xangrZlivobis gaTvaliswinebiT, zustad un-
da dadgindes maTi dazianeba calsaxad iyo Tu 
ara gamowveuli eleqtroenergiis miwodebis xarve-
ziT, Tu TviTon nivTis faqtobrivi mdgomareobiT; 

dazianebuli eleqtroZravebi, saqmeSi warmodge-
nili mtkicebulebebis gaTvaliswinebiT, (t. I s.f. 
126-128) mTlianad iqna ganadgurebuli, Tu misi 
narCeni Rirebulebidan gamomdinare mflobelma 
raime sargebeli miiRo Tu ara da dadebiT SemTx-
vevaSi, zianis odenobis gansazRvrisas es garemo-
eba gaTvaliswinebulia Tu ara.  

aseve dausabuTebelia saapelacio palatis daskvna 
Sps `saqarTvelos saxelmwifo eleqtrosistemis~ 
mier moTxovnili 685910,6 laris dakmayofilebaze ua-
ris Tqmis Taobaze, vinaidan gaurkvevelia, Tu ra 
igulisxmeba am odenobis axlad warmoSobil dava-
lianebaSi. sasamarTlom sarCeli SeiZleba ar daakma-
yofilos misi dausabuTeblobis an usafuZvlobis 
gamo da ara imis gamo, rom man ver gaarkvia, Tu raSi 
mdgomareobda mosarCelis moTxovna da ra mtkicebu-
lebebs afuZnebda igi am moTxovnas. samoqalaqo sa-
proceso kodeqsis 222-e muxlis Tanaxmad, mosamarT-
les ufleba aqvs, mxareebs misces SekiTxvebi, romle-
bic xels Seuwyoben saqmis gadawyvetisaTvis mniSvne-
lobis mqone garemoebaTa srulad da zustad gansa-
zRvras, am garemoebebis dasadastureblad mtkicebu-
lebaTa gamovlenasa da sasamarTloSi wardgenas, ma-
Ti utyuarobis gamokvlevas. aRniSnuli normis ana-
lizidan gamomdinare, samoqalaqo samarTalwarmoeba 
SejibrebiTobis principis fonze, gansakuTrebul 
SemTxvevebSi uSvebs da saWirod miiCnevs mosamarT-
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lis iniciativas saqmis saTanadod ganxilvis mizniT.  
saqmis xelaxla ganmxilvelma sasamarTlom mxa-

reTa Soris warmoSobil davas mxolod ganCinebis 
kvleviT nawilSi miTiTebul garemoebaTa gamokvle-
vis Semdeg unda misces samarTlebrivi Sefaseba.481” 

zemoaRniSnuli magaliTi miuTiTebs imaze, rom sa-
samarTlo ar SeiZleba savaraudo daskvnebs eyrdno-
bodes. sasamarTlosaTvis ar unda iyos savaraudo mo-
Txovnisa Tu Sesageblis Sinaarsi. sasamarTlom unda 
gamokiTxos mxareebi da daazustos gansaxilvel 
sakiTxTa wre (ix. $ 3.1.). zemoaRniSnul magaliTSi sa-
apelacio sasamarTlom ar daakmayofila moTxovna im 
motiviT, rom gaurkvevelia, Tu ra igulisxmeba am 
odenobis axlad warmoSobil davalianebaSi. aseve, 
unda aRiniSnos, rom dasabuTeba SeiZleba CaiTvalos 
srulad, Tu saqmeSi warmodgenili mtkicebulebebis 
gamokvleva-Sefaseba xdeba erTobliobaSi, raTa 
sruli suraTi Seiqmnas faqtebis Sesaxeb (ix. $ 4.3.3.). 

amdenad, miTiTebul magaliTSi eqspertis daskvna 
ar iyo kategoriuli, vinaidan eqsperti uSvebda eleq-
troenergiis arastabilur miwodebasa da eleqtro-
Zravebis dazianebas Soris mizezobrivi kavSiris 
arsebobas.  

amis gasarkvevad sasamarTlos ar gamoukvlevia 
aqtebi sadavo sadgurebSi ganTavsebuli eleqtroZra-
vebis eqspluataciis xangrZlivobis Sesaxeb. Sps 
`Tbilisis wyali~ sarCelis safuZvlad uTiTebs im 
garemoebaze, rom man qonebrivi ziani ganicada arag-
vis xeobis wyalsadenebisaTvis eleqtroenergiis Se-
ferxebiT miwodebis gamo, romlis damadasturebeli 
mtkicebulebebi ar yofila gamokvleuli. 

amdenad, aRniSnuli procesualuri darRvevebi mi-

                                                
481 susg #as-858-1171-07 23 ivnisi 2008 w., /aseve ix. #as-452-
782-05 3 Tebervali 2006w./ #as-877-1501-03, 22 Tebervali 
2005w./ #as-782-1069-09, 9 noemberi 2009 w. 
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uTiTebs imaze, rom saapelacio sasamarTlom ar da-
adgina faqtobrivi situaciis sruli suraTi, rac au-
cilebelia saqmeze swori gadawyvetilebis misaRe-
bad.  

safrangeTis sakasacio sasamarTlos mier gasaCiv-
rebuli gadawyvetilebis gauqmebis Semdeg saqmis xel-
axla ganxilvisas mxares ufleba aqvs, kvlav gana-
cxados mosazrebebi da pretenziebi, miuTiTos axal 
faqtebsa da mtkicebulebebze, moiTxovos sasamarT-
losagan axali procesualuri moqmedebebis ganxor-
cieleba.482 magram mxares ar SeuZlia moiyvanos is 
mosazrebebi, romlebic uaryo sakasacio sasamar-
Tlom, aseve mosazrebebi sasamarTlos arakompeten-
turobis Taobaze, rac sakasacio sasamarTlom ar ga-
iziara.483 Tu mxareebma, axali mosazrebebi ar warad-
gines, es iTvleba SezRudul pretenziebad da moT-
xovnebad, romlebic waradgines im sasamarTloSi, 
romlis gadawyvetileba gaauqma sakasacio sasamarT-
lom. igive wesi moqmedebs mxaris gamoucxadeblobi-
sas.484  

magaliTad, rodesac saapelacio sasamarTlos sa-
motivacio nawili moklea, saqmis arsebiTi mxaris 
ganmxilveli sasamarTloebis mier sadao faqtebis 
dadgenili kvalifikaciisa da yovelgvari Semowmebis 
ararsebobis Taobaze sakasacio sasamarTlo martivi 

                                                
482 Soc. 21 janv. 1998, Gaz. Pal. 1998, 2, Panor. 211; Civ. 3-e. 20 mai 1987, 

JCP 1987, IV. 251; Soc. 6 fevr. 1985, JCP 1985, IV. 143 (citirebu-
lia К. В. Балакин, диссертация на соискателя ученой степени 

кандидата юридических наук. Обжалование постановлений судов 

гражданской юрисдикции во Франции. М. 2001г., стр.152). 
483 Soc. 21 mars. 1981, JCP 1981, IV. 207 ; Soc. 10 déc. 1980, JCP 1981. IV. 

76. (citirebulia К. В. Балакин, диссертация на соискателя уче-

ной степени кандидата юридических наук. Обжалование постановле-

ний судов гражданской юрисдикции во Франции. М. 2001г., стр.152). 
484 К. В. Балакин, стр.152. 
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SexsenebiT Semoifargleba.485 
mtkicebulebebis damaxinjebis Semowmebis gziT 

mxolod iribad xdeba faqtobrivi garemoebebis eWvq-
veS dayeneba.  

marTlac, disciplinuri Semowmebis Tanaxmad (ix. $ 
2.1) sakasacio sasamarTlom unda Seamowmos is gada-
wyvetilebebi, romlebSic mxolod faqtebis analizia 
mocemuli, magram am faqtebis dasadastureblad ar 
aris Sefasebuli mtkicebulebebi (mowmeebis Cvenebe-
bi, policiis oqmi, eqspertizis daskvna da a.S).486  

saqarTvelos samoqalaqo saproceso kodeqsis mi-
xedviT, sakasacio sasamarTlos mier gadawyvetile-
bis gauqmebisa da saqmis xelaxla gansaxilvelad da-
brunebis SemTxvevaSi, saqme ixileba xelaxla saape-
lacio sasamarTlosaTvis dadgenili wesebis mixed-
viT im miTiTebebis gaTvaliswinebiT, romlebic aRniS-
nulia sakasacio sasamarTlos ganCinebaSi (ix. $ 5.5.). 

sssk-is 412-e muxlis “b” qvepunqtis Tanaxmad, gasa-
Civrebuli gadawyvetilebis (ganCinebis) gauqmebisa da 
gansaxilvelad ukan dabrunebis safuZveli SeiZleba 
iyos sssk-is 394-e muxliT gaTvaliswinebuli SemTx-
vevebi, garda amave muxlis “g” da “e” qvepunqtebisa. 
es is procesualuri darRvevebia, romlebic pirvel 
rigSi unda Semowmdes da maTi arsebobis SemTxvevaSi 
sasamarTlo aRar ixilavs saqmes (ix. $ 1.3.). 

saZiebel, anu ZiriTad faqtebTan mimarTebiT (ix. $ 
3.1.), konkretul SemTxvevaSi Cven gvainteresebs sssk-
is 394-e muxlis “e¹” qvepunqtis danawesi, romlis Ta-
naxmad gadawyvetileba yovelTvis CaiTvleba kanonis 
darRveviT miRebulad, Tu gadawyvetilebis dasabu-
Teba imdenad arasrulia, rom misi samarTlebrivi sa-
fuZvlianobis Semowmeba SeuZlebelia. es zustad is 

                                                
485 Civ. 2°, 4 octombre 1978 (Bull. II, n° 202)/ Com., 1er mars 1983 (Bull. 

IV, n° 92). 
486 Soc. 12 juillet 1989,/ Civ. 1er , 29 septembre 2004 (n 03/16.400). 
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SemTxvevaa, rodesac ar arsebobs sakasacio sasamar-
Tlos Semowmebis obieqti, anu faqtobrivi garemoe-
bebi (meoradi wanamZRvari), ris gamoc SeuZlebeli 
xdeba gasaCivrebuli gadawyvetilebis Semowmeba. 

yovelive es aferxebs imis garkvevas, Tu ramdenad 
sworad gamoiyena an ganmarta materialur-samarTle-
brivi norma qvemdgomma sasamarTlom. am SemTxvevebSi 
ar aris yovelTvis advili, aseve sakasacio sasamar-
Tlos mier samarTlebrivi normis gamoyeneba, radgan 
ar arsebobs amisaTvis erT-erTi mTavari orientiri 
_ faqtobrivi situacia. 

magaliTad, erT-erT saqmeze sakasacio palatam 
aRniSna, rom is: 

“iziarebs kasatoris pretenzias S. n-Ze-C-Zis uZrav 
nivTze 2/3 wilis mesakuTred cnobis nawilSi gasa-
Civrebuli gadawyvetilebis dausabuTeblobis Taoba-
ze da miiCnevs, rom am nawilSi gadawyvetileba unda 
gauqmdes, xolo saqme xelaxla gansaxilvelad unda 
daubrundes imave sasamarTlos. 

gauqmebul nawilSi mocemuli gadawyvetileba im-
denad dausabuTebelia, rom misi samarTlebrivi sa-
fuZvlianobis Semowmeba SeuZlebelia, rac, samoqala-
qo saproceso kodeqsis 394-e muxlis `e1~ punqtiT, ga-
dawyvetilebis gauqmebis absolutur safuZvels war-
moadgens, kerZod: 

samoqalaqo kodeqsis 1168-e muxlis meore nawilis 
Tanaxmad, sasamarTlos SeuZlia gadauxvios meuRle-
Ta wilis Tanabrobis sawyiss arasrulwlovani Svi-
lebis interesebis an erT-erTi meuRlis yuradsaRebi 
interesebis gaTvaliswinebiT, kerZod, erT-erTi me-
uRlis wili SeiZleba gadiddes imis gaTvaliswine-
biT, rom masTan cxovroben arasrulwlovani Svile-
bi, rom is Sromisuunaroa, anda _ Tu meore meuRle 
xarjavda saerTo qonebas ojaxis interesebis sazia-
nod. miTiTebuli norma meuRleTa TanasakuTrebis 
reJimis amgvari gansxvavebuli wesiT dadgenas iTva-
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liswinebs mxolod amave normiT CamoTvlili SemTx-
vevebis arsebobisas. mocemuli davis gadawyvetisas, 
saapelacio sasamarTlom meuRleTa wilis Tanabro-
bis sawyiss gadauxvia, rac daasabuTa imiT, rom S. n-
Ze-C-ZesTan cxovrobs misi arasrulwlovani Svili da 
maT, garda sadavo uZravi qonebisa, sxva sacxovre-
beli ar gaaCniaT.  

zemoT aRiniSnuli normis gamoyenebis aucilebel 
winapirobas warmoadgens ara mxolod arasrulwlo-
vani Svilis erT-erT meuRlesTan cxovrebis faqti, 
aramed iseTi garemoebis an garemoebaTa arseboba, 
romelic sasamarTlos uqmnis myar Sinagan rwmenas, 
rom piris (meore meuRlis) TanasakuTrebis ufleba 
SesaZlebelia SeizRudos _ Semcirdes. sasamarTlos 
Sinagani rwmena unda emyarebodes iseT garemoebebs, 
romlebic calsaxad adastureben arasrulwlovani 
Svilebis interesebis gaTvaliswinebis aucileblo-
bas. es garemoebebi SesaZlebelia iyos arasaTanado 
sabinao pirobebi, arasakmarisi sacxovrebeli farTi 
da sxva nebismieri faqtori, romelic arasrulwlov-
nis interesSia da mis normalur aRzrdas xels 
uSlis. amdenad, sasamarTlom unda daasabuTos, rom 
arasrulwlovani Svili da masTan mcxovrebi mSobe-
li ufro metad saWiroeben sacxovrebel farTs, vid-
re meore mSobeli. 

mocemul SemTxvevaSi sasamarTlom samoqalaqo ko-
deqsis 1168-e muxlis meore nawiliT ise ganusazRvra 
S. n-Ze-C-Zes uZrav qonebaze 2/3 wili, rom ar miuTiTe-
bia, Tu romel faqtobriv garemoebebze daamyara am 
muxlis gamoyenebis saWiroeba. sasamarTlo ar uTi-
Tebs, modave mxareTa TanasakuTrebis Tanabrad gayo-
fa ra gavlenas axdens arasrulwlovani Svilis 
interesze, an mis normalur pirobebSi aRzrdaze. 
aRniSnuliT sasamarTlom daarRvia samoqalaqo sa-
proceso kodeqsis 105-e muxlis meore nawilis mo-
Txovna, romlis ZaliTac sasamarTlo afasebs mtki-
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cebulebebs Tavisi Sinagani rwmeniT, romelic unda 
emyarebodes maT yovelmxriv, srul da obieqtur gan-
xilvas, ris Sedegadac mas gamoaqvs daskvna saqmisaT-
vis mniSvnelobis mqone garemoebebis arsebobis an 
ararsebobis Sesaxeb. 

sakasacio palata ganmartavs, rom samoqalaqo ko-
deqsis 1168-e muxlis meore nawili adgens sakuTre-
bis uflebis mopovebis gansxvavebul reJims, rac 
mxolod amave normiT gaTvaliswinebul gansakuTre-
bul SemTxvevebSia dasaSvebi. Sesabamisad, sasamarT-
los gadawyvetileba miTiTebuli normis gamoyenebi-
sas dasabuTebuli unda iyos iseTi faqtobrivi gare-
moebebiT, romlebic adastureben meuRleTa wilis 
Tanabrobis sawyisisagan gadaxvevis aucileblobas.  

saqmis xelaxla ganmxilvelma sasamarTlom, zemoT 
miTiTebuli msjelobis gaTvaliswinebiT, unda gamo-
ikvlios da daadginos uZrav nivTTan mimarTebiT me-
uRleTa wilis gansxvavebuli wesiT gayofisaTvis 
aucilebeli winapirobebi da saTanado samarTlebri-
vi Sefaseba misces maT.”487  

aRniSnuli magaliTidan Cans, Tu ramdenad didi 
mniSvneloba gaaCnia faqtobriv situacias sakasacio 
sasamarTlosTvis. magram amasTan erTad, sakasacio 
sasamarTlo aseT SemTxvevaSi upirobod ar auqmebs 
gasaCivrebul gadawyvetilebas, aramed sadavo urTi-
erTobis momwerigebeli materialur-samarTlebrivi 
normis safuZvelze gansazRvravs im faqtebis wres, 
romelic unda gamoekvlia da daedgina qvemdgom sa-
samarTlos. 

SesaZlebelia gaCndes kiTxva: Tu saapelacio sasa-

                                                
487 susg #as-480-791-09 12 ianvari 2010w. aseve ix. #as-468-780-
09, 1 dekemberi 2009 w. da am gadawyvetilebaze gansxvave-
buli azri. 
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marTlos ara aqvs dadgenili saqmisaTvis mniSvnelo-
vani faqtebi, e.i. ar arsebobs sakasacio sasamarT-
los Semowmebis obieqti, ramdenad SesaZlebelia sa-
kasacio sasamarTlos mier samarTlis normis zus-
tad gansazRvra. 

am kiTxvaze pasuxis gasacemad gasaTvaliswinebe-
lia mravali faqtori, rac dakavSirebulia konkre-
tuli davis specifikasTan. magaliTad, Cven mier 
praqtikidan zemoT moyvanili SemTxveva sakasacio sa-
samarTlos aZlevda SesaZleblobas, sworad ganesa-
zRvra samarTalpretenziis hipoTeza. materialur-sa-
marTlebrivi moTxovna da Sesagebeli am SemTxvevaSi 
warmoadgens samarTlebrivi normis moZiebis erT-erT 
mTavar megzurs (ix. $ 1.3., $ 3.1.). kerZod, gansaxilve-
li sakiTxi exeboda meuRleTa Soris TanasakuTreba-
Si arsebuli uZravi nivTis gayofas arasrulwlova-
ni bavSvebis intresebis gaTvaliswinebiT, risTvisac 
saapelacio sasamarTlom ar gaamaxvila yuradReba 
im faqtobriv garemoebebze, romlebic am konkretul 
situaciaSi iwvevda samoqalaqo kodeqsis 1168-e mux-
lis meore nawiliT gaTvaliswinebul Sedegs. 

aris SemTxvevebi, rodesac sasamarTlos aramarto 
ara aqvs dadgenili saqmisaTvis mniSvnelovani faq-
tobrivi garemoebebi, aramed ara aqvs gansazRvruli 
mxareTa materialur-samarTlebrivi poziciebi, rac 
sakmaod bundovan da orazrovan daskvnebs iZleva. am 
SemTxvevaSi sakasacio sasamarTlos, saqmis Tavise-
burebebis gaTvaliswinebiT, SeuZlia miuTiTos mxa-
reTa samarTalpretenziebis dadastureba-gansazRvra-
ze imisaTvis, rom SesaZlebeli iyos am urTierTobis 
momwesrigebeli normis moZieba. aRniSnuli “gaugeb-
roba” SeiZleba gamoiwvios mxareebis pretenziebis 
permanentulma cvlam, erTi moTxovnidan meoreze ga-
dasvlam, Semdeg isev pirvel moTxovnaze dabrunebam 
da a.S. aris SemTxvevebi, rodesac sasamarTlo ar ax-
dens saTanado reagirebas yovelive amaze, rac Sem-
deg arTulebs sakasacio sasamarTloSi gasaCivrebu-
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li gadawyvetilebis samarTlebrivi mxaris Semowme-
bas. vfiqrobT, rom es is SemTxvevaa, rodesac Cven 
SegviZlia vTqvaT, rom: “sasamarTlom ar unda da-
tovos uyuradRebod am moTxovnebTan winaaRmdegoba-
Si myofi sasamarTlo gadawyvetilebebi marto imis 
gamo, rom mxareebma ver SeamCnies iseTi arsebiTi 
darRvevebi, romlebmac aSkarad ganapirobes mcdari 
gadawyvetilebis miReba.”488  

 

5.4. gasaCivrebuli gadawyvetilebis (ganCinebis) 
gauqmeba da axali gadawyvetilebis gamotanis 

samarTlebrivi kriteriumebi 

ra SemTxvevebSi gamoaqvs sakasacio sasamarTlos 
axali gadawyvetileba? sssk-is 411-e muxlis Tanaxmad, 
sakasacio sasamarTlo TviTon miiRebs gadawyvetile-
bas saqmeze, Tu ar arsebobs am kodeqsis 412-e mux-
liT gaTvaliswinebuli gadawyvetilebis gauqmebisa 
da saqmis saapelacio sasamarTloSi xelaxla gansa-
xilvelad dabrunebis safuZveli. 

es is SemTxvevaa, rodesac arsebobs gasaCivrebuli 
gadawyvetilebis gauqmebis absoluturi safuZveli, 
magram ar arsebobs saqmis xelaxla gansaxilvelad 
dabrunebis safuZveli. es niSnavs imas, rom saapela-
cio sasamarTlom sworad gansazRvra da daadgina 
saqmeze mniSvnelovani faqtobrivi garemoebebi, mag-
ram ar arsebobs maTi samarTlebrivi Sefaseba, ufro 
zustad: gadawyvetileba iuridiulad ar aris sakma-
risad dasabuTebuli (sssk-is 394-e muxlis “e” qve-
punqti). unda aRiniSnos: imisaTvis, rom sakasacio sa-
samarTlom SeZlos TviTon miiRos gadawyvetileba, 
aucilebelia, arsebobdes subsumirebadi faqtebi. es 
SemTxveva hgavs Cven mier ganxilul, sssk-is 410-e 

                                                
488 g. qiria, sasamarTlo gadawyvetilebaTa gadasinjvis Te-
oriul-praqtikuli komentarebi, Tb. 2002w. gv. 107. 
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muxlis “g” qvepunqtiT gaTvaliswinebul SemTxvevas. 
magram sakasacio sasamarTlos mier axali gadawyve-
tilebis gamotanis erT-erT aucilebel winapirobas 
warmoadgens SemTxveva, rodesac gadawyvetileba ar-
sebiTad ar aris swori.  

“samarTlis gamoyeneba ar xorcieldeba zusti me-
TodiT. kanonis gamoyenebis bundovaneba SeiZleba iu-
ridiuli silogizmis rogorc normatiuli, ise faq-
tobrivi wanamZRvrebiT iqnes ganpirobebuli. sxva si-
tyvebiT rom vTqvaT: interpretaciis aramkafio gansa-
zRvrebiT an savaraudo faqtobrivi garemoebebiT.”489 

amdenad, iuridiuli silogizmiT mocemuli sami 
elementis mixedviT, sakasacio sasamarTlos, sssk-is 
411-e muxlis Tanaxmad, SeuZlia gamoitanos axali ga-
dawyvetileba, Tu saapelacio sasamarTlos mier ar 
aris sworad gansazRvruli normatiuli wanamZRvari 
da daskvna, magram arsebobs faqtobrivi wanamZRvari. 
xolo sssk-is 410-e muxlis “g” qvepunqtis SemTxveva-
Si sasamarTlom sworad gansazRvra faqtobrivi wa-
namZRvari da Sedegi, xolo ver gansazRvra sworad 
normatiuli wanamZRvari. 

magaliTad, erT-erT ganCinebaSi sakasacio sasamar-
Tlom aRniSna, rom: “saapelacio sasamarTlom sada-
vo brZanebis kanonierebis Semowmebis Sedegad daaskv-
na, rom sajaro skolas mosarCele “a”-s mimarT ar 
unda gamoeyenebina winasaxelSekrulebo urTierTo-
bis maregulirebeli wesebi da misi Tanamdebobidan 
gaTavisufleba SromiTi xelSekrulebis gauformeb-
lobis motiviT, Sromis kodeqsis me-5 muxlis me-7 da 
me-8 nawilebis safuZvelze, samarTlebrivad araswo-
ria. Tumca sasamarTlom brZanebis samarTlebrivi sa-
fuZvlis arasworad miTiTeba, misi gauqmebisa da mo-

                                                
489 rainhold cipeliusi, iuridiuli meTodebis moZRvreba, mi-
unxeni 2006w. gv.127. Sead. А. Барак. Судейское усмотрение. М. 1999г., 

96-97. 
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sarCelis samuSaoze aRdgenis sakmaris safuZvlad ar 
miiCnia im motiviT, rom, samoqalaqo kodeqsis 52-e 
muxlis Sesabamisad, sadavo brZanebis gonivruli 
gansjiT dgindeba damsaqmeblis namdvili neba.  

sakasacio sasamarTlo srulad iziarebs saapela-
cio palatis argumentacias sadavo brZanebis ara-
kanonierebaze da Tvlis, rom skolis direqciis mier 
gamocemuli brZanebiT “a” arasworad iqna gaTavisuf-
lebuli samsaxuridan.  

amasTan, sakasacio sasamarTlo ar iziarebs saape-
lacio palatis msjelobas samoqalaqo kodeqsis 52-e 
muxlis gamoyenebiT “a”-s samuSaodan gaTavisuflebis 
kanonierebaze im dasabuTebiT, rom brZanebis goniv-
ruli gansjiT dgindeba damsaqmeblis _ sajaro sko-
lis direqtoris namdvili neba, Sewyvitos SromiTi 
urTierToba “a”-sTan.  

Sromis kodeqsis pirveli muxlis meore nawiliT 
kanoni uSvebs SesaZleblobas Sromis urTierTobeb-
Tan dakavSirebuli sakiTxebi, romlebsac ar awesri-
gebs es kodeqsi, daregulirdes samoqalaqo kodeqsis 
normebiT. Sesabamisad, sakasacio sasamarTlo eTan-
xmeba saapelacio palatis msjelobas, rom samuSao-
dan gaTavisuflebis brZaneba warmoadgens SromiTi 
urTierTobis erT-erTi mxaris _ damsaqmeblis nebis 
gamovlenas. amdenad, masTan mimarTebiT, Tuki arse-
bobs nebis namdvilobis dadgenis aucilebloba, Se-
iZleba gamoyenebul iqnes samoqalaqo kodeqsis 52-e 
muxli, romelic adgens nebis gamovlenis ganmar-
tebis wess. nebis gamovlenis ganmartebis aucileb-
loba warmoiSoba maSin, rodesac arsebobs garigebis 
mxareebis mier gamovlenil nebaTa konfliqti. gan-
martebis sagans warmoadgens mxaris mier gamovleni-
li neba, roca es meore mxaris mier gansxvavebulad 
iqna aRqmuli an mxaris mier gamovlenili neba ar 
aris misi ganzraxvis Tanxvedri. aseT SemTxvevaSi ga-
rigebis mxare TviTonve azustebs, akonkretebs an me-
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ore mxaresTan SeuTanxmeblobis SemTxvevaSi sadavod 
miiCnevs xelSekrulebis bundovan da saeWvo azrs.  

mocemul SemTxvevaSi davis ori instanciiT ganxil-
visas sadavo brZanebis avtors _ skolis direqtors 
saeWvod ar miuCnevia mis mier brZanebaSi gamoxatuli 
neba _ “a”-s samuSaodan gaTavisuflebis safuZveli, 
Sesabamisad, dausabuTebelia saapelacio sasamarT-
los iniciativa mxaris im nebis ganmartebisa, romel-
sac saeWvod da bundovnad TviT mxare ar miiCnevs.  

aqve gasaTvaliswinebelia is garemoebac, rom ne-
bis ganmarteba unda ganxorcieldes gansamart teq-
stTan mWidro kavSirSi. nebis ganmarteba adekvaturi 
unda iyos faqtisa, rac mocemul SemTxvevaSi dacu-
li ar aris.  

sakasacio sasamarTlo iTvaliswinebs im garemoe-
basac, rom mocemul SemTxvevaSi mxaris _ skolis 
direqtoris neba gamovlenilia werilobiTi formiT, 
rac gamoricxavs nebis gamomvlenis Secdomis alba-
Tobas, vinaidan nebis werilobiTi formiT gadmoce-
misas ivaraudeba, rom mxare Tavis survils mxolod 
Segnebulad gansjis Semdeg gadmoscems. . . .  

aRniSnulidan gamomdinare, sakasacio sasamarTlo 
miiCnevs, rom saapelacio palatam arasworad gamoi-
yena samoqalaqo kodeqsis 52-e muxli, ris gamoc gasa-
Civrebuli gadawyvetieleba unda gauqmdes da axali 
gadawyvetilebiT “a”-s sarCeli dakmayofildes.”490 

zemoaRniSnulidan gamomdinare, SesaZlebelia da-
vaskvnaT: sakasacio sasamarTlos mier gasaCivrebuli 
gadawyvetilebis (ganCinebis) Semowmebis Sedegebi, 
rac vlindeba erT SemTxvevaSi - gasaCivrebuli gada-
wyvetilebis (ganCinebis) ucvlelad datovebaSi, me-
ore SemTxvevaSi - gasaCivrebuli gadawyvetilebis 

                                                
490 susg #as-920-1127-08, 10 marti 2009 w. aseve ix. #as-781-996-
08, 17 marti 2009w. 
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(ganCinebis) gauqmebaSi da saqmis xelaxla gansaxil-
velad saapelacio sasamarTlosaTvis dabrunebaSi 
da mesame SemTxvevaSi - gasaCivrebuli gadawyvetile-
bis (ganCinebis) gauqmebaSi da axali gadawyvetilebis 
gamotanaSi, ukavSirdeba erT SemTxvevaSi - saqmisaT-
vis mniSvnelovani faqtobrivi garemoebebis gansazRv-
ris marTebulobis, meore SemTxvevaSi - am faqtobri-
vi garemoebebis dadgenis procesis marTebulobis da 
gasaCivrebuli gadawyvetilebis gauqmebis absolu-
tur safuZvels. 

Sesabamisad, zemoT aRniSnuli Sedegi ganpirobebu-
lia sakasacio sasamarTlos mier faqtobrivi gare-
moebebis samarTlebrivi Semowmebis SesaZleblobiT. 
sakasacio sasamarTlos mier gadawyvetilebis (ganCi-
nebis) gamotanaze uSualo gavlenas axdens is, Tu 
ramdenad sworad iqna gansazRvruli iuridiuli si-
logizmis mixedviT normatiuli (ZiriTadi) wanam-
ZRvari da faqtobrivi (meoradi) wanamZRvari; aqedan 
gamomdinare, ramdenad swori Sedegi iqna miRebuli 
saqmeze. miTiTebuli wanamZRvrebis gansazRvra gavle-
nas axdens sakasacio sasamarTloSi subsumfciis gan-
xorcielebis procesualur SesaZleblobebze, rac, 
Sesabamisad, aisaxeba sakasacio sasamarTlos gada-
wyvetilebis sxvadasxva saxeSi. 

5.5. sakasacio sasamarTlos miTiTebebis farglebi da 
savaldebulo Zalis mniSvneloba. 

sssk-is 412-e muxlis me-2 nawilis pirveli winada-
debis Tanaxmad, gasaCivrebuli gadawyvetilebis ga-
uqmebisa da saapelacio sasamarTloSi saqmis xelax-
la gansaxilvelad dabrunebis ganCinebas sakasacio 
sasamarTlom safuZvlad unda daudos samarTlebri-
vi Sefaseba, rac savaldebuloa saapelacio sasamar-
TlosaTvis. 

unda aRiniSnos, rom iuridiul literaturaSi 
diskusias iwvevda sakiTxi imis Sesaxeb, Tu ramdenad 
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unda arsebobdes iseTi danawesi, romlis Tanaxmad, 
savaldebulo iqneboda sakasacio sasamarTlos miTi-
Tebebi qvemdgomi sasamarTlosaTvis. magram im dro-
sac, rodesac aseTi danawesi ar arsebobda poziti-
uri saxiT, sasamarTlo praqtikam aCvena, rom amis 
moTxovnileba arsebobda samarTlebrivi stabiluro-
bisa da erTgvarovani praqtikis CamoyalibebisaTvis. 

aRniSnuli sakiTxi detalurad iqna ganxiluli 
erT-erT sadisertacio naSromSi, romelSic sxvada-
sxva qveynis sakanonmdeblo modelebis ganxilvis 
Sedegad daisva sakiTxi samoqalaqo saproceso ko-
deqsSi cvlilebis Setanis Sesaxeb, kerZod: SemoTava-
zebul iqna danawesi, romlis Tanaxmad: “sakasacio 
sasamarTlos samarTlebrivi Sefaseba, romelic sa-
fuZvlad daedo gadawyvetilebis gauqmebasa da saq-
mis xelaxla gansaxilvelad ukan dabrunebas, agre-
Tve miTiTebebi ama Tu im saproceso moqmedebis Se-
srulebis Sesaxeb, savaldebuloa im sasamarTlosaT-
vis, romelsac es saqme daubrunda xelaxla gansa-
xilvelad.”491 faqtobrivad msgavsi Sinaarsis dana-
wess iTvaliswinebs moqmedi samoqalaqo saproceso 
kodeqsi. 

unda aRiniSnos, rom sakasacio sasamarTlo mtki-
cebulebiTi saqmianobis Sefasebisas adgens mtkicebi-
Ti saqmianobis kriteriumebs, mtkicebulebaTa Sefa-
sebisa da am mtkicebulebebis meSveobiT faqtobrivi 
garemoebebis dadgenis aucilebel mimarTulebebs, 
romlebic Semdeg aisaxeba konkretuli miTiTebebis 
saxiT. rodesac vsaubrobT sakasacio sasamarTlos 
miTiTebebis savaldebulobaze saapelacio sasamarT-
losTvis, Zalauneburad vexebiT mosamarTleTa damo-
ukideblobisa da mosamarTlis mxolod kanonisadmi 

                                                
491 v. xrustali. kasacia samoqalaqo samarTalwarmoebaSi. 
disertacia iuridiul mecnierebaTa kandidatis samecnie-
ro xarisxis mosapoveblad, 2004, gv. 137. 
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morCilebis princips. saqarTvelos konstituciis 84-
e muxlis pirveli punqtis Tanaxmad: “mosamarTle Ta-
vis saqmianobaSi damoukidebelia da emorCileba mxo-
lod konstituciasa da kanons”. 

am mxriv Cndeba kiTxva: xom ar izRudeba mosamarT-
lis damoukidebloba am miTiTebebis savaldebulo-
biT.492 am kiTxvaze pasuxis gasacemad, upirveles yov-
lisa, unda ganvsazRvroT am miTiTebebis Sinaarsi, 
mniSvneloba da aseve misi farglebi. am SemTxvevaSi 
unda vifiqroT, rom es miTiTebebi exeba samarTal-
Sefardebis gadasinjvis iseT mxareebs, romlebiTac 
uzrunvelyofilia faqtobrivi garemoebebis dadgena 
da maT SefasebasTan dakavSirebuli samarTlebrivi 
kriteriumebis gansazRvra. xolo rac Seexeba mtki-
cebiTi saqmianobis kriteriumebis gansazRvras, ro-
gorc sakasacio sasamarTlos SefasebiT process, 
mniSvnelovania procesualur-samarTlebrivi da lo-
gikuri mxareebis sworad gansazRvra. 

magram amasTan erTad, vfiqrobT, rom sakasacio 
sasamarTlos miTiTebebis mniSvneloba ganpirobebu-
lia sakasacio sasamarTlos instanciurobisaTvis da-
maxasiaTebeli mtkicebis sagnis mniSvnelobiT (ix. $ 
4.2.), xolo am ukanasknelis farglebi aisaxeba saka-
sacio sasamarTlos miTiTebebis farglebze. amdenad, 
sakasacio sasamarTlos miTiTebebi SeiZleba exebo-
des iseT procesualur darRvevebs, rac ukavSirdeba 
sssk-is 412-e muxlis “a” qvepunqtiT saqmisaTvis mniSv-
nelovani faqtebis daudgenlobas an arasaTanadod 
dadgenas, risTvisac aucilebelia mtkicebulebaTa da-

                                                
492 aseve ix. giorgi gogiaSvili, “samarTlebrivi tendencie-
bi; rogor aviTareben mosamarTleebi samarTals”, Jurna-
li “qarTuli samarTlis mimoxilva, #1-2, 2005, gv74-75, 
Sead. v. xrustali. kasacia samoqalaqo samarTalwarmo-
ebaSi. disertacia iuridiul mecnierebaTa kandidatis sa-
mecniero xarisxis mosapoveblad, 2004, gv. 135 
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matebiTi gamokvleva, an amave kodeqsis 412-e muxlis 
“b” qvepunqtSi miTiTebul gadawyvetilebis gauqmebis 
absolutur safuZvlebs.  

unda aRiniSnos, rom am ukanasknel SemTxvevaSi pro-
cesualuri darRvevebis arsebobisas sakasacio sasa-
marTlo Semoifargleba mxolod maTze miTiTebiT. 

vfiqrobT, rom es miTiTebebi uSualod ukavSir-
deba sakasacio sasamarTlos Semowmebis obieqtis 
(faqtobrivi garemoebebis) gansazRvras, romlis gare-
Sec is moklebulia SesaZleblobas, sruli samarT-
lebrivi daskvnebi gamoitanos saqmidan. 

SeiZleba iTqvas, rom aRniSnuli miTiTebebiT uz-
runvelyofilia sakasacio sasamarTlos mier Tavisi 
iurisdiqciis farglebSi saqmis ganxilvis specifika. 
amdenad, es miTiTebebi, Tu ganxorcielebulia kano-
nis zustad gansazRvrul farglebSi, ar SeiZleba 
miviCnioT rogorc mosamarTlis damoukideblobis 
principis darRveva. aRniSnuli miTiTebebi warmoad-
gens im aucilebel samarTlebriv kriteriumebs, ro-
melTa meSveobiT sakasacio sasamarTlo abstraqtu-
lad gansazRvravs mis mier Sesamowmebel obieqts, 
magram misi konkretuli gansazRvra (dadgena) ar Se-
uZlia, sakasacio sasamarTlos instanciurobidan 
gamomdinare. amdenad, saproceso kodeqsiT gaTvalis-
winebul SemTxvevaSi samarTlebrivi Sefasebis sa-
valdebulo Zala unda ganvixiloT, rogorc subsumi-
rebadi faqtebis gansazRvris kriteriumebi, raTa Se-
saZlebeli gaxdes am faqtebis samarTlebrivi Sefa-
seba (ix. $ 2.3., $ 3.1.). 

unda aRiniSnos, rom gansaxilveli normis (sssk-is 
412-e muxlis me-2 nawili) mizani mTlianad emTxveva 
sakasacio sasamarTlos miznebs,493 rac gamoixateba 

                                                
493 aseve ix. v. xrustali. kasaciis miznebi da sakasacio sa-
Civris gansaxilvelad miRebis (dasaSvebobis) winapirobe-
bi. saiubileo krebuli, Tengiz liluaSvili _ 75, gv. 187. 
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individualuri interesebisa da sajaro interesebis 
dacvaSi (ix. $ 1.3).  

vfiqrobT, gansaxilvel sakiTxTan mimarTebiT yu-
radReba unda gavamaxviloT sajaro interesebis dac-
vis mizanze, romliTac faqtobrivad uzrunvelyofi-
lia individualuri interesebis dacvis miznis miR-
weva. sakasacio sasamarTlos aRniSnuli miTiTebebic 
sabolood unda emsaxurebodes am miznebis miRwevas. 

g. gogiaSvilis statiaSi gamoTqmuli mosazrebis 
Tanaxmad: “saqarTvelos uzenaesi sasamarTlos kon-
kretuli mizani unda gaxdes samarTlis dinamikuri, 
progresirebadi da maunificirebeli ganmartebis uz-
runvelyofa, ramac gadamwyveti roli unda Seasru-
los samarTlebrivi usafrTxoebis ganmtkicebaSi. am 
miznis misaRwevad arsebiTi mniSvneloba eniWeba uze-
naesi da sakonstitucio sasamarTloebis gadawyveti-
lebebis detalur motivirebas . . . . uzenaesi sasa-
marTlo unda asrulebdes konstituciisa da kanon-
mdeblobis, aseve iuridiuli mniSvnelobis saerTaSo-
riso dokumentebisa da, maT Soris, adamianis ufle-
baTa evropis konvenciis gamoyenebis kontrolis fun-
qcias, rasac, sabolood, moaqvs samarTlis unifika-
cia”494.  

ar SeiZleba, ar daveTanxmoT aseve am statiaSi ga-
moTqmul mosazrebas, rom: “uzenaesi sasamarTlo 
unda Camoyalibdes wminda sakasacio sasamarTlod, 
romlis mTavari funqciac iqneba kanonis dinamikuri 
ganmarteba da amiT sasamarTlo praqtikis erTgva-
rovnebis uzrunvelyofa.”495 

vfiqrobT, rom zemoaRniSnul miznebTan erTad, sa-
kasacio sasamarTlos miTiTebebs gaaCnia garkveuli 

                                                
494 giorgi gogiaSvili, “samarTlebrivi tendenciebi; ro-
gor aviTareben mosamarTleebi samarTals”, Jurnali 
“qarTuli samarTlis mimoxilva, #1-2, 2005, gv74-75. 

495 ix. iqve, gv. 75. 
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kanonzomiereba, romlis dacviT uzrunvelyofilia 
ara marto aRniSnuli miznebis miRweva, aramed - mo-
samarTlis damoukideblobis principis dacvac. am 
SemTxvevaSi, vfiqrobT, rom didi mniSvneloba eniWeba 
sakasacio sasamarTlos miTiTebebis saapelacio sa-
samarTlosaTvis savaldebuloobis Sinaarsisa da far-
glebis gansazRvras.  

vfiqrobT, rom zemoaRniSnulis Sinaarsis gaTva-
liswinebiT, misi farglebi moicavs mxolod proce-
sualur-samarTlebrivi darRvevis gamosworebis mi-
TiTebas, maTgan erTi nawili ukavSirdeba faqtobri-
vi garemoebebis arasworad dadgenas an ardadgenas, 
xolo meore nawili - saerTo sasamarTloebis iuris-
diqciis sakiTxebs. 

aRniSnuli farglebis dacva aucilebelia ara 
marto kanonieri gadawyvetilebis misaRebad, aramed 
imisaTvisac, rom SesaZlebeli iyos sakasacio sasa-
marTlos mier saapelacio sasamarTlos gadawyveti-
lebis samarTlebrivi mxaris Semowmeba. procesua-
lur-samarTlebrivi kriteriumebis sworad gamoyene-
biT uzrunvelyofilia mxareTa individualuri inte-
resebis dacva, xolo aRniSnuli kriteriumebis swo-
rad gansazRvris kontrolis funqciiT - sajaro in-
teresebis dacva.496 

aqedan gamomdinare, aRniSnul miTiTebebs didi 
mniSvneloba gaaCnia samarTlis ganviTarebisa da sa-
samarTlos erTgvarovani praqtikis Camoyalibebisa-
Tvis. ra Tqma unda, mosamarTles, romelic ixilavs 
sakasacio sasamarTlodan dabrunebul saqmes, Seu-
Zlia gamoiyenos da ganmartos kanoni Tavisi Sexedu-
lebisamebr, rac uzrunvelyofilia mosamarTlis da-
moukideblobisa da misi mxolod kanonisadmi damor-

                                                
496 Sead. v. xrustali, statia “saqarTvelos Tanamedrove 
kasaciis warmoSoba da ganviTareba”, Jurnali “marTlmsa-
juleba”, #1, 2009w., gv., 45. 
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Cilebis principiT. magram mniSvnelovania aRiniSnos, 
rom samarTlis normis gamoyeneba da ganmarteba ase-
ve ukavSirdeba samosamarTlo samarTals, kanonis 
bundovani adgilebis ganmartebas, kanonis xarvezis 
Sevsebasa da sabolood sasamarTlo praqtikiT Camo-
yalibebul wesebs.  

magram erTgvarovani praqtikis Camoyalibeba ar 
niSnavs mxolod “erTnairad saqmis gadawyvetas”. erT-
gvarovani praqtika niSnavs, upirveles yovlisa, sa-
marTlebrivad swori praqtikis Camoyalibebas, rasac 
safuZvlad udevs rogorc Teoriuli codna, aseve 
gamocdileba. “mosamarTleebi kanonsa da cxovrebas 
Soris Suamavlis rols asruleben.”497 aqedan gamo-
mdinare, sakasacio sasamarTlos miTiTebebi samarT-
lebrivad unda iyos dasabuTebuli, rom ar Cndebo-
des damatebiTi kiTxvebi imasTan dakavSirebiT, Tu 
ratom miiCnia sakasacio sasamarTlom ase da ratom 
ar gaiziara saapelacio sasamarTlos motivacia. am-
denad, SesaZlebelia, rom saapelacio sasamarTlo-
dan sakasacio sasamarTloSi xelmeored Semosuli 
gadawyvetileba, romliTac ar iqna gaTvaliswinebu-
li sakasacio sasamarTlos miTiTebebi, ganpirobebu-
li iyos TviT am ukanaskneli sasamarTlos miTiTe-
bebis dausabuTeblobiT. sasamarTlo praqtika war-
moadgens rTul process, romlis drosac ixveweba 
da yalibdeba samarTlebrivi xedvebi, rasac sabolo-
od mohyvebad garkveuli Sedegi.  

amdenad, rogorc avRniSneT sakasacio sasamarT-
los miTiTebebs gaaCnia miznebi, romlebic, rogorc 
Cven vTvliT, atarebs konkretul da zogad xasiaTs. 
am miTiTebebis konkretuli xasiaTi gamoixateba kon-

                                                
497 i. gagua, statia “gansjadobis probleba meore instanci-
is sasamarTloSi samoqalaqo da administraciuli samar-
Talwarmoebisas”. Jurnali “marTlmsajuleba”, #1, 2009w., 
gv., 112. 
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kretuli davis gadawyvetaSi da yoveli konkretuli 
saqme gansazRvravs maT mniSvnelobas. miTiTebebis 
zogadi mizani emsaxureba samarTlebriv stabiluro-
bas, samarTlis ganviTarebisa da erTgvarovani sasa-
marTlo praqtikis Camoyalibebas, rac, Sesabamisad, 
aisaxeba sakasacio saCivris dasaSvebobis sakiTxis 
gadawyvetaSi.498 

                                                
498 2005 wlis 23 ivnisis cvlilebiT qarTvelma kanonmde-
belma SemoiRo kasaciis forma. Tu aqamde kasacia gaTva-
liswinebuli iyo qonebriv-samarTlebriv davebze, sadac 
dadgenili iyo saCivris fasi 1000 laridan, am zRvarma 
1000-dan 50 000 larze gadainacvla. 2007 wlis 28 dekem-
bris cvlilebebis Tanaxmad sakasacio saCivris fasis 
zRvruli odenoba gauqmda da sakasacio saCivris Rire-
buleba ganisazRvra imis damixedviT, Tu gasaCivrebuli 
gadawyvetilebis ra zomiT Secvlaze Seaqvs saCivari mxa-
res. Tu kanonis Zveli redaqcia ar awesrigebda sakasa-
cio saCivars araqonebriv-samarTlebriv davebze, aRniS-
nuli cvlilebebiT aq ramdenime norma iqna SemoRebuli: 
sakasacio saCivari dasaSvebia yvela araqonebriv-samarT-
lebriv davebze, Tu igi exeba “sityvisa da gamoxatvis 
Tavisuflebas” (me-4 nawili). sxva SemTxvevebSi sakasacio 
saCivris Setana SesaZlebelia yvela (qonebriv-samarT-
lebriv Tu araqonebriv-samarTlebriv) davebze, Tu saqme 
mniSvnelovania samarTlis ganviTarebisa da erTgvaro-
vani sasamarTlo praqtikis CamoyalibebisaTvis an saape-
lacio sasamarTlos gadawyvetileba gansxvavdeba am ka-
tegoriiis saqmeebze saqarTvelos uzenaesi sasamarTlos 
manamde arsebuli praqtikisagan an Tu saapelacio sasa-
marTlos mier saqme ganxilulia mniSvnelovani sapro-
ceso darRveviT, romelsac SeeZlo arsebiTad emoqmeda 
saqmeSi miRebul gadawyvetilebaze. da bolos, kasacia 
dasaSvebia aseve saapelacio sasamarTlos meore dausw-
rebel gadawyvetilebaze an dauswrebeli gadawyveti-
lebis ucvlelad datovebis Taobaze ganCinebaze. aseve 
ix. ceno raihenbeheri. Projekt: Unterstützung des Rechts – und 

Gerichtssystems. 
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ganvixiloT sakasacio saCivris dasaSvebobis mxo-
lod zogierTi winapiroba, rac Cveni TvalTaxedviT, 
ukavSirdeba Cven mier gansaxilvel Tematikas. 

kerZod, sssk-is 391-e muxlis me-5 nawilis “a”, “b” 
da “g” qvepunqtebis Tanaxmad, sakasacio saCivari da-
saSvebia, Tu saqme mniSvnelovania samarTlis ganvi-
Tarebisa da erTgvarovani sasamarTlo praqtikis 
CamoyalibebisaTvis; saapelacio sasamarTlos gada-
wyvetileba gansxvavdeba am kategoriis saqmeebze sa-
qarTvelos uzenaesi sasamarTlos manamde arsebuli 
praqtikisagan; da saapelacio sasamarTlos mier saq-
me ganxilulia mniSvnelovani saproceso darRveviT, 
rasac SeeZlo arsebiTad emoqmeda saqmis ganxilvis 
Sedegebze. 

aRniSnuli danawesebi sxva mniSvnelovan kriteriu-
mebTan erTad ganapirobeben marTlmsajulebis funq-
cionirebis uzrunvelyofasTan erTad kasaciisadmi 
wayenebuli mTavari moTxovnebis erTmaneTTan harmo-
niaSi moyvanas: kerZod, zogadad marTlwesrigis dac-
vas da misTvis xelis Sewyobas erTiani sasamarTlo 
praqtikis Camoyalibebis meSveobiT da amiT samarT-
lebrivi stabilurobis Seqmnas; calkeul SemTxveveb-
ze gadawyvetilebebis samarTlianobas.499  

amdenad, sakasacio sasamarTlos miTiTebebi sabo-
lood unda uzrunvelyofdes samarTlis ganviTare-
basa da erTgvarovani sasamarTlo praqtikis Camoya-
libebas. ceno raihenbeheri Tavis daskvnaSi aRniS-
navs, rom am “kriteriumebs Tu CavuRrmavdebiT, naTe-
li gaxdeba, rom TiTqmis yovelTvis, roca saqme mni-
Svnelovania samarTlis ganviTarebisaTvis, igi aseve 
mniSvnelovania erTgvarovani sasamarTlo praqtikis 

                                                
499 Zöller/ Gumer, ZPO, vor & 542, RDN. 1. cit. mix. hain biolingi. 
saqarTvelos samoqalaqo saproceso kodeqsis axali sa-
kasacio warmoebis Sesaxeb. Jurnali “marTlmsajuleba 
da kanoni” #5(7)05, gv. 78. 
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CamoyalibebisaTvis da piriqiT. aRniSnul konteqst-
Si ar ganixileba is SemTxvevebi, rodesac saapela-
cio sasamarTlos gadawyvetileba gansxvavdeba uze-
naesi sasamarTlos mier damkvidrebuli sasamarTlo 
praqtikisagan, e.w. divergentuli kasacia, romelsac 
sssk-is 391-e muxlis me-5 nawilis “b” da “g” qvepunq-
tebi iTvaliswineben.”500 

amdenad, mniSvnelovania “samarTlis ganviTarebisa-
Tvis” niSnavs, rom konkretul sakiTxTan dakavSire-
biT ar arsebobs uzenaesi sasamarTlos mier dam-
kvidrebuli praqtika. magaliTad, germaniis sasamarT-
loSi damkvidrebuli wesis Tanaxmad, samarTlis gan-
viTareba moiazrebs or jgufs, roca: calkeuli saq-
mis safuZvelze xdeba materialuri da saproceso ka-
nonmdeblobis debulebaTa ganmartebis zogadi prin-
cipebis Camoyalibeba da aucilebeli kanonis xarve-
zis aRmofxvra.501 unda aRiniSnos, rom gasaCivrebuli 
gadawyvetilebis gauqmebisa da saqmis ukan dabrune-
bis SemTxvevaSi sakasacio sasamarTlo aseve mxedve-
lobaSi iRebs im gadawyvetilebebs (sasamarTlo praq-
tikas), romlebic miuTiTebs samarTlebrivi ganvi-
Tarebis erTiani praqtikis Camoyalibebaze. mkveTri, 
uxeSi gansxvavebebi sasamarTlo praqtikaSi uaryofi-
Tad moqmedebs samarTlebriv stabilurobaze.  

magaliTisaTvis isev mivmarToT safrangeTis samo-
qalaqo saproceso Taviseburebebs, SeiZleba aRiniS-
nos, rom sakasacio sasamarTlodan dabrunebuli saq-
mis xelaxla ganxilvisas sasamarTlos aqvs ufleba, 
Tavisuflad gansajos rogorc faqtis sakiTxi, aseve 
- samarTlis sakiTxi. mas SeuZlia, aseve pirdapir Tu 
iribad Sevides sakasacio sasamarTlosTan konf-

                                                
500 ceno raihenbeheri. Projekt: Unterstützung des Rechts – und 

Gerichtssystems. 
501 ceno raihenbeheri. Projekt: Unterstützung des Rechts – und 

Gerichtssystems. 
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liqtSi, an axali Tezisi daamkvidros an safuZvlad 
gamoiyenos gauqmebuli gadawyvetileba. pirvel SemT-
xvevaSi sasamarTlo, romelmac xelaxla miiRi saqme 
sakasacio sasamarTlosagan, mimarTavs imave dasabu-
Tebas da misi gadawyvetilebis gauqmebisas eqneba 
igive uflebamosileba. meore SemTxvevaSi frangulma 
kanonmdebelma daadgina sistema, romelic uzrunvel-
yofs sakasacio sasamarTlos upiratesobas. kerZod, 
kvlav im SedegiT dabrunebuli gadawyvetileba, ro-
melic sakasacio sasamarTlom gaauqma sakasacio sa-
samarTlos plenaruli sxdomaze, SeiZleba gauqmdes 
imave motivebiT, rac pirvel SemTxvevaSi. magram sa-
marTalwarmoebis Sesaxeb kodeqsis L. 132-2 muxlis 
Tanaxmad, saqme SeiZleba pirdapir dauqvemdebaron 
plenarul ganxilvas (sakasacio sasamarTloSi saq-
mis pirvelive ganxilvaze), Tu es exeba principul sa-
kiTxs (question de principe), kerZod, Tu arsebobs saqmis 
arsebiTad ganmxilvel mosamarTleTa (juges de fond) 
poziciebSi gansxvaveba an arsebobs gansxvaveba arse-
biTad saqmis ganmxilvel mosamarTleTa da sakasa-
cio sasamarTlos mosamarTleTa poziciebs Soris.502 

am SemTxvevaSi, rodesac gasaCivrebuli gadawyveti-
leba gauqmebulia sakasacio sasamarTlos plenarul 
sxdomaze, sasamarTlom, romelic miiRebs am saqmes, 
unda misdios sakasacio sasamarTlos plenarul 
sxdomaze miRebul gadawyvetilebaSi moyvanil mosaz-
rebebs (samarTalwarmoebis Sesaxeb kodeqsis L. 131-4 
muxlis Tanaxmad). am SemTxvevaSic safrangeTis iuri-
diul literaturaSi Cndeba kiTxva: xom ar arRvevs 
aseTi wesi mosamarTleTa damoukideblobas marTl-
msajulebis ganxorcielebisas. magram miCneulia, rom 
erTiani praqtikis Camoyalibebis interesebidan gamo-
mdinare, kanonmdebelma saboloo sityva unda dauto-

                                                
502 К. В. Балакин, диссертация на соискателя ученой степени кандидата 

юридических наук. Обжалование постановлений судов гражданской 

юрисдикции во Франции. М. 2001г., стр.154. 
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vos sakasacio sasamarTlos.503  
amasTan erTad, gasaTvaliswinebelia safrangeTis 

samoqalaqo kodeqsis me-5 muxlis danawesi, romlis 
Tanaxmad, mosamarTleebs ekrZalebaT (il est défendu aux 

juges) gansaxilvel saqmeebze iseTi gadawyvetilebebis 
miReba, romlebic adgens normatiuli xasiaTis saer-
To debulebebs (disposition générale et réglementaire).504 

aRniSnuli danawesi miuTiTebs imaze, rom konkre-
tuli sadavo urTierTobis gadawyvetisaTvis mniSvne-
loba eniWeba misi momwesrigebeli normis ganmar-
tebas. 

am mxriv interess iwvevs germaniis sakasacio sasa-
marTloSi marTlmsajulebis ganxorcielebis Tavi-
seburebebi, kerZod, sakasacio sasamarTlos samarT-
lebriv Sefasebas savaldebulo xasiaTi aqvs saape-
lacio sasamarTlosaTvis, Tu: gadawyvetilebis gauq-
mebas safuZvlad udevs es samarTlebrivi Sefaseba, 
e.i. samarTlebrivi Sefaseba gadawyvetilebis gauqme-
bis uSualo mizezs warmoadgens; ucvlelad darCa 
faqtobrivi garemoebebi, romlebic safuZvlad daedo 
sakasacio sasamarTlos samarTlebriv Sefasebas; sa-
apelacio sasamarTlos mier axali gadawyvetilebis 
miRebamde ar Secvlila samarTlebrivi mdgomareoba, 
an sakasacio sasamarTlos ar Seucvlia samarTalSe-
faseba, an saapelacio sasamarTloSi axali mtkice-
bulebebis safuZvelze arsebiTad Seicvala faqto-
brivi garemoebebi.505  

                                                
503 J. Fouer, G. Cornu., Procédure civile. Paris. 1996. p. 235 Sead. J. Boré, 

L. Boré. La cassation en matière civile. Dalloz, 2009-2010. p. 747, aseve 
ix. Ass. plén., 21 mai 1976. N 72-92.002, Bull. ass. plén., N 6. 

504 Code civil. art. 5, 2006. 
505 Zivilprozessordnung, Kommentar von Prof. Dr. Heinz Thomas, Dr. Klaus 

Reichold, Prof. Dr. Hans Putzo, Dr. Rainer Hüsstege, 24., neubearbeitete 

Auflage, Verlag C.H. Beck, München, 2002, S.910.(citirebulia v. 
xrustali. kasacia samoqalaqo samarTalwarmoebaSi. di-
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amdenad, gansaxilvel sakiTxTan mimarTebiT zoga-
dad SeiZleba mivuTiToT germaniis samarTlis mixed-
viT mosamarTlis boWvis farglebi: “1. germaniis fe-
deraluri sakonstitucio sasamarTlos gadawyveti-
leba boWavs yvela sasamarTlos; 2. Tu sakasacio 
instanciam gadawyvetileba gaauqma da saqme xelaxla 
gansaxilvelad daabruna, sasamarTlo SeboWilia 
zemdgomi sasamarTlos im mosazrebebiT, romlebic 
safuZvlad daedo gadawyvetilebis gauqmebas; 3. pre-
iudicias SemboWveli Zala aqvs, Tu miTiTebebi gan-
xorcielebulia sasamarTlo gadawyvetilebis meSve-
obiT; 4. erTsa da imave saqmeze mosamarTle SeboWi-
lia am saqmeze gamoTqmuli sakuTari SexedulebebiT. 
yvela sxva SemTxvevaSi mosamarTle ar aris uSua-
lod SeboWili adre miRebuli gadawyvetilebiT”506  

amdenad, unda aRiniSnos, rom saqarTvelos samoqa-
laqo saproceso kodeqsis danawesi, romlis Tanax-
mad, samarTlebriv Sefasebas savaldebulo mniSvne-
loba gaaCnia gasaCivrebuli gadawyvetilebis gamo-
mtani sasamarTlosaTvis, ar aris ucxo sxva qveynis 
samoqalaqo saproceso samarTlisaTvis. 

yovelive zemoaRniSnulidan gamomdinare, SesaZle-
belia davaskvnaT, rom sakasacio sasamarTlos miTi-
Tebebi erT SemTxvevaSi exeba saproceso darRvevebis 
CamonaTvals, rasac kanonmdebeli afasebs amgvarad 
da rac warmoadgens gadawyvetilebis gauqmebis abso-
lutur safuZvels, xolo meore SemTxvevaSi emsaxu-
reba sakasacio sasamarTlos samarTlebrivi Semowme-
bis obieqtis gansazRvras, romlis aucilebel samar-
Tlebrivi kriteriumebis farglebi mocemulia sa-

                                                                                                    
sertacia iuridiul mecnierebaTa kandidatis samecniero 
xarisxis mosapoveblad, 2004, gv. 136). 

506 ix. giorgi xubua, statia “samosamarTlo samarTali: 
samarTlis wyaro Tu samarTlis Semecnebis wyaro?” Jur-
nali “marTlmsajuleba da kanoni”, #5(7)05). 
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moqalaqo saproceso kodeqsiT. am ukanasknel SemTx-
vevaSi, Tu ar aris gamokveTili an dadgenili faq-
tobrivi garemoebebi (sakasacio sasamarTlos samar-
Tlebrivi Sefasebis obieqti) SeuZlebelia am faqte-
bis kvalifikacia (subsumfcia) sakasacio sasamarT-
los mier. unda aRiniSnos, rom faqtebTan Semxeblo-
bis kuTxiT aRniSnuli miTiTebebi aseve SeiZleba da-
vyoT or nawilad: miTiTebebi, romlebic moicavs 
erT SemTxvevaSi - dasadgeni faqtobrivi garemoebe-
bis wres, xolo meore SemTxvevaSi - am faqtebis dad-
genasTan dakavSirebuli wesebis dacvas.  

aseve, gasaTvaliswinebelia, rom sakasacio sasa-
marTlos miTiTebebs gaaCnia sakmaod didi mniSvne-
loba samarTlebrivi stabilurobis uzrunvelyofis 
TvalsazrisiT da emsaxureba samarTlis ganviTareba-
sa da erTgvarovani sasamarTlo praqtikis Camoyali-
bebas.  

sakasacio sasamarTlos miTiTebebis savaldebulo 
mniSvneloba, upirveles yovlisa, uzrunvelyofilia 
sakasacio sasamarTlos ganCinebis swori da sruli 
dasabuTebiT, romelSic miTiTebebi aisaxeba, rogorc 
deduqciuri kvlevis Sedegebi.507  

 

daskvna 

1. zemoaRniSnulidan gamomdinare SesaZlebelia da-
vaskvnaT, rom gasaCivrebuli gadawyvetilebis (gan-
Cinebis) samarTlebrivi (kanonierebis) mxaris Semo-
wmeba SeuZlebelia faqtobrivi garemoebebis gare-
Se. SeiZleba iTqvas, rom faqtobrivi garemoebebis 
Semowmebis procesualur-samarTlebrivi da mate-
rialur-samarTlebrivi elementebi Seadgens gasa-

                                                
507 Sead. S. qurdaZe, samoqlaqo saqmeTa ganxilva zemdgomi 
instanciis sasamarTloebSi, Tb., 2006w., gv., 135-136. 
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Civrebuli gadawyvetilebis samarTlebrivi mxaris 
Semowmebis struqturul erTobas.  

2. kvlevis Sedegad gamoikveTa faqtobriv garemoebeb-
Tan Sexebis kuTxiT sakasacio sasamarTlos gasa-
Civrebuli gadawyvetilebis Semowmebis ori mimar-
Tuleba. pirveli mimarTuleba vlindeba sakasacio 
sasamarTlos mier saapelacio sasamarTlos mier 
dadgenili faqtobrivi garemoebebis samarTlebriv 
SemowmebaSi, xolo meore - faqtobrivi garemoe-
bebis dadgenis procesis SemowmebaSi.  

3. pirveli SemTxvevis dros sakasacio sasamarTlo 
amowmebs materialur-samarTlebrivi normis dar-
Rvevis, xolo meore SemTxvevaSi - procesualur-
samarTlebrivi normis darRvevis arsebobas. 

4. gasaCivrebuli gadawyvetilebis materialur-samar-
Tlebrivi mxaris Semowmebisas sakasacio sasamarT-
los uxdeba imis Semowmeba, Tu mocemuli faqtob-
riv situaciis mimarT ramdenad sworad iqna gamo-
yenebuli da ganmartebuli samarTlis norma. ami-
saTvis is TviTon iyenebs da ganmartavs sadavo 
urTierTobis momwesrigebel normebs. Semowmebis 
aRniSnuli procesi SesaZlebels xdis davaskvnaT, 
Tu ramdenad gaaCnia saapelacio sasamarTlos mier 
dadgenil faqtebs iuridiuli mniSvneloba konkre-
tul saqmeSi, radgan aRniSnuli analizis Sedege-
bi gansazRvravs sabolood samarTlebrivi Semo-
wmebis farglebs. mxolod amis Semdeg unda Seafa-
sos sakasacio sasamarTlom am faqtebis mniSvne-
loba misTvis savaldebuloobis kuTxiT. amisaTvis 
aucilebelia dadgindes procesualur-samarTleb-
rivi normiT gansazRvruli prezumfciis arseboba 
faqtobrivi garemoebebis dadgenilad miCnevisa-
Tvis. 

5. aqedan gamomdinare, faqtobrivi garemoebebis mniS-
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vneloba aseve vlindeba dasaSvebi da dasabuTebu-
li pretenziis (Sedavebis) analizis dros, radgan 
misi obieqti SeiZleba iyos mxolod saapelacio 
sasamarTlos mier dadgenilad cnobili, iuridiu-
lad mniSvnelovani faqtebi. am SemTxvevaSi ukve 
aRar vrceldeba miTiTebuli prezumfciis moqme-
deba da mniSvnelovania is, Tu rogor gamoikvlia 
da Seiswavla faqtobrivi garemoebebi saapelacio 
sasamarTlom, ramdenad kanonis moTxovnaTa dac-
viT dadginda es faqtebi. 

6. amisaTvis sakasacio sasamarTlos uxdeba materia-
lur-samarTlebrivi da procesualur-samarTleb-
rivi faqtebis kompleqsSi Seswavla. materialur-
samarTlebriv faqtebSi igulisxmeba mtkicebis sa-
ganSi Semavali faqtebi da faqtebi, romlebic ar 
saWiroeben mtkicebas. procesualur-samarTlebrivi 
faqtebSi igulisxmeba kasatoris pretenzia da 
mtkicebulebebi, romelic Seicavs informacias faq-
tis dadgenasTan mimarTebaSi procesualur dar-
Rvevebze, ramac gamoiwvia araswori gadawyvetile-
bis gamotana, rac, Sesabamisad exeba mtkicebiTi 
saqmianobis marTebulobis Semowmebas. 

7. rodesac yuradRebas vamaxvilebT materialur-sa-
marTlebrivi faqtebis Sefasebaze, didi mniSvne-
loba eniWeba imas, Tu ramdenad sworad gansazRv-
res mtkicebis sagani qvemdgomi instanciis sasa-
marTloebma. sadavo urTierTobis ganxilvisas 
mtkicebis sagnis sworad gansazRvra ukavSirdeba 
aramarto saTanado samarTlis normis moZiebas, ara-
med - mis sworad ganmartebas da saqmis swori 
mimarTulebiT ganxilvas, rac Sesamabisad aisaxeba 
iuridiul Sedegze. 

8. amasTan erTad, winamdebare kvlevam cxadyo, rom 
preidicialurad dadgenili faqtebi, sayovelTaod 
cnobili faqtebi, udavo faqtebi da prezumfciebi, 
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SeiZleba gaxdes sakasacio sasamarTlos Sefasebis 
obieqti (sagani). Semowmebisas yuradsaRebia is, Tu 
ramdenad marTebulad miiCnia saapelacio sasamar-
Tlom isini imgvar faqtebad, romlebic ar saWi-
roeben mtkicebas, e.i. ramdenad marTebulad gamo-
ricxa saapelacio sasamarTlom es faqtebi mtki-
cebis sagnidan. am SemTxvevaSi sakasacio sasamarT-
lom TviTon unda gamoiyenos Semecnebis xerxebi 
da daadginos is aucilebeli kriteriumebi, ro-
melTa meSveobiTac gansazRvravs faqtebs, romle-
bic ar saWiroeben mtkicebas; man aseve unda gamo-
arkvios, maTi dadgenilad cnobisaTvis ra Semecne-
biT-logikuri xerxebia gamosayenebeli da, Sesaba-
misad, ra procesualur-samarTlebrivi da materia-
lur-samarTlebrivi kriteriumebi miuTiTeben am 
faqtebis dadgenilad cnobaze. 

9. dasaSvebi da dasabuTebuli pretenziis arsebobis 
pirobebSi, rodesac sakasacio sasamarTlo amow-
mebs saapelacio sasamarTlos mier faqtobrivi ga-
remoebebis dadgenis procesTan dakavSirebul pro-
cesualur darRvevebs sakasacio sasamarTlos Se-
mowmebis obieqts SeiZleba warmoadgendes procesu-
aluri darRvevis faqtebi. am SemTxvevaSi mtkice-
bis sagans sakasacio sasamarTloSi SeiZleba war-
moadgendes mxolod procesualuri darRvevis 
faqtebi, romlebic SeuZlia miuTiTos kasatorma 
mxolod sakasacio saCivris wardgenis momentSi da 
romlis dasadgenad sakasacio sasamarTlos Ta-
visi iniciativiT SeuZlia Seamowmos saamisod gan-
kuTvnili mtkicebulebebi, riTac sabolood uz-
runvelyofilia saapelacio sasamarTlos mier gan-
xorcielebuli mtkicebiTi procesis Semowmeba. 

10. Semowmebis aRniSnuli procesi ukavSirdeba mtki-
cebis sagnis gansazRvris, mtkicebis tvirTis gana-
wilebis, mtkicebulebaTa Segrovebis, mtkicebule-
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baTa gamokvlevisa da mtkicebulebaTa Sefasebis 
marTebulobis Semowmebas. mniSvnelovania aRiniS-
nos, rom mtkicebiTi saqmianobis Semowmebas gaaC-
nia samarTlebrivi da logikuri mxareebi. 

11. aq vlindeba sakasacio sasamarTlos faqtobriv 
garemoebebTan Semxeblobis is Taviseburebebi, 
romlebic ganpirobebulia procesualuri darRve-
vebis Semowmebis specifikiT. aqedan gamomdinare, 
mniSvnelovania aRiniSnos, rom sakasacio sasamar-
Tlo sakasacio saCivris farglebSi da saproce-
so-samarTlebrivi normebis safuZvelze ikvlevs 
ara ZiriTad, saZiebeli faqtebis damdgen mtkice-
bulebebs, aramed - am faqtebis dadgenis procesSi 
daSvebul procesualur darRvevebs (procesualur 
faqtebs), am darRvevebis damdgeni mtkicebulebebis 
meSveobiT.  

12. procesualuri darRvevebis arseboba, gasaCivrebu-
li gadawyvetilebis dasabuTebis konteqstis ga-
TvaliswinebiT, gamoxatulia mtkicebulebaTa ar-
SefasebaSi an arasaTanadod SefasebaSi. amasTan, 
sakasacio sasamarTlo procesualuri darRvevis 
dadgenis SemTxvevaSi TviTon gansazRvravs ar- 
Sefasebuli an arasaTanadod Sefasebuli mtkice-
bulebis Semowmeba-dasabuTebis kriteriumebs, rac, 
Sesabamisad, aisaxeba sakasacio sasamarTlos miTi-
TebebSi saqmis xelaxla gansaxilvelad saapela-
cio sasamarTloSi dabrunebis SemTxvevaSi.  

13. am SemTxvevaSi mtkicebulebebsa da faqts Soris 
kavSiris dadgena Tavisi SinaarsiT warmoadgens 
subsumfciis gziT faqtobriv garemoebebsa da sa-
marTlis normas Soris kavSiris procesis praqti-
kul (procesualur) realizacias. am procesis 
praqtikuli (procesualuri) realizaciis Semow-
meba vlindeba sakasacio sasamarTlos mier proce-
sualur-samarTlebrivi darRvevebis Taobaze faq-
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tebis dadgenaSi.  

14. ra Tqma unda, aRsaniSinavia, rom procesualuri 
darRvevebis Semowmebisas mxedvelobaSi miiReba 
erT SemTxvevaSi - procesualur-samarTlebrivi da 
materialur-samarTlebrivi kriteriumebi, xolo 
meore SemTxvevaSi - logikis wesebi. Sesabamisad, 
sakasacio sasamarTlos mier procesualuri dar-
Rvevebis Semowmebis dros, mniSvnelovania imis 
dadgena Tu ramdenad daculi iyo kanoniT dadge-
nili mtkicebulebis miReba-gamoTxovis procesua-
luri winapirobebi da/an mtkicebulebaTa ganxil-
vasTan dakavSirebuli wesebi. am SemTxvevaSi 
mniSvneloba eniWeba, procesualuri wesebis dac-
viT dadginda Tu ara faqtobrivi garemoebebi, ris-
Tvisac Semowmebis sagani SeiZleba iyos mtkicebu-
lebebis dasaSvebobis, gankuTvnadobis, gamokvle-
visa da Sefasebis procesi. aRniSnuli procesis 
Semowmeba SeuZlebelia im faqtobrivi garemoebe-
bis gareSe, romlebic warmoadgens samarTlebrivi 
Sefasebis obieqts. zemoTqmulis mniSvneloba 
vlindeba imiSi, rom sakasacio sasamarTlo Semo-
wmebis sagans am SemTxvevaSi warmoadgens is, Tu 
ramdenad konkretul mtkicebulebaTa saSualebe-
bis (saxeebis) meSveobiT, kanoniT gansazRvruli 
wesebis dacviT da logikuri operaciebis Sesaba-
misad miiRo da gamoikvlia saapelacio sasamarT-
lom am mtkicebulebebSi arsebuli faqtobrivi 
informacia, rasac safuZvlad udevs sadavo urTi-
erTobis momwesrigebeli samarTlis norma.  

15. amasTan erTad, mtkicebiTi procesis Sefasebisas 
sakasacio sasamarTlos uxdeba agreTve imis Semo-
wmebac, Tu ramdenad sworad gansazRvra mtkicebis 
tvirTi gasaCivrebuli gadawyvetilebis gamomtanma 
sasamarTlom. aRniSnuli procesis Semowmeba ukav-
Sirdeba faqtobrivi garemoebebis dadgenis marTe-
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bulobas. amdenad, sakasacio sasamarTlos mier 
mtkicebiTi saqmianobis Semowmebisas didi mniSvne-
loba eniWeba mtkicebis tvirTis gansazRvris mar-
Tebulobas, rasac safuZvlad udevs mxareTa Seji-
brebiTobis marTva, mosamarTlis aqtiurobis far-
glebis gansazRvra, rac SeuZlebelia saqmeze mni-
Svnelovani faqtobrivi situaciis analizis gare-
Se. Sesabamisad, mtkicebis tvirTis sworad ganawi-
leba moiTxovs faqtobrivi situaciis samarTle-
briv Sefasebas da amasTan dakavSirebiT, samarT-
lis normis sworad ganmartebas, rac aisaxeba ara-
marto faqtobrivi garemoebebis sworad gansazRv-
raSi, aramed - maT sworad dadgenaSi. 

16. yovelive zemoaRniSnuli aisaxeba sakasacio sasa-
marTlos mier gasaCivrebuli gadawyvetilebis 
(ganCinebis) Semowmebis Sedegebze, rac vlindeba - 
erT SemTxvevaSi gasaCivrebuli gadawyvetilebis 
(ganCinebis) ucvlelad datovebaSi, meore SemTxve-
vaSi – gasaCivrebuli gadawyvetilebis (ganCinebis) 
gauqmebasa da saqmis xelaxla gansaxilvelad sa-
apelacio sasamarTlosaTvis dabrunebaSi, da mesa-
me SemTxvevaSi - gasaCivrebuli gadawyvetilebis 
(ganCinebis) gauqmebasa da axali gadawyvetilebis 
gamotanaSi. 

17. miTiTebuli Sedegi ganpirobebulia sakasacio sa-
samarTlos mier faqtobrivi garemoebebis samarT-
lebrivi Semowmebis SesaZleblobiT. sakasacio sa-
samarTlos mier gadawyvetilebis (ganCinebis) ga-
motanaze uSualo gavlenas axdens is, Tu ramde-
nad sworad iqna gansazRvruli iuridiuli silo-
gizmis mixedviT normatiuli (ZiriTadi) wanamZRva-
ri da faqtobrivi (meoradi) wanamZRvari da, aqedan 
gamomdinare, ramdenad swori Sedegi iqna miRe-
buli saqmeze. aRniSnuli wanamZRvrebis gansazRvra 
gavlenas axdens sakasacio sasamarTloSi subsumf-
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ciis ganxorcielebis procesualur SesaZleblo-
bebze, rac Sesabamisad gamoixateba sakasacio 
sasamarTlos gadawyvetilebis sxvadasxva saxeebSi. 

18. amdenad, sakasacio sasamarTlos ar SeuZlia faq-
tobrivi garemoebebis dadgena, mas SeuZlia mxo-
lod Seamowmos erT SemTxvevaSi - dadgenili faq-
tobrivi garemoebebis samarTlebrivi mxare da me-
ore SemTxvevaSi - faqtobrivi garemoebebis dadge-
nis procesis marTebuloba. aqedan gamomdinare, 
unda aRiniSnos, rom faqtobrivi garemoebebis mni-
Svneloba sakasacio sasamarTlosaTvis sabolood 
vlindeba sakasacio sasamarTlos miTiTebebSi.  

19. miTiTebebi, erT SemTxvevaSi exebian saproceso 
darRvevebis CamonaTvals, rac kanonmdeblis mier 
aris aseTad Sefasebuli da warmoadgens gadawyve-
tilebis gauqmebis absolutur safuZvels, xolo 
meore SemTxvevaSi - emsaxurebian sakasacio sasa-
marTlos samarTlebrivi Semowmebis obieqtis gan-
sazRvras. am ukanasknel SemTxvevaSi faqtebTan Se-
xebis kuTxiT aRniSnuli miTiTebebi aseve SeiZ-
leba davyoT or nawilad: 1. miTiTebebi, romlebic 
moicavs dasadgeni faqtobrivi garemoebebis wres 
da 2. miTiTebebi, romlebic moicavs am faqtebis 
dadgenasTan dakavSirebuli wesebis dacvas.  

20. amrigad, faqtobrivi garemoebebis mniSvneloba sa-
kasacio sasamarTloSi vlindeba procesualur-sa-
marTlebrivi normebiT gansazRvruli, gasaCivrebu-
li gadawyvetilebis (ganCinebis) samarTlebrivi 
(kanonierebis) mxaris SemowmebaSi, rac warmo-
adgens sakasacio sasamarTlos erT-erT arsebiT 
funqcias. Sesabamisad, faqtobrivi garemoebebis, 
rogorc sakasacio sasamarTlos mier Sefasebis 
obieqtis gansazRvra aucilebelia erT SemTxveva-
Si samarTlebrivi normis gamoyenebisa da misi gan-
martebis sisworis SemowmebisaTvis, xolo meore 
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SemTxvevaSi faqtobrivi garemoebebsa da samar-
Tlis normas Soris kavSiris marTebulebis Semo-
wmebisaTvis. aqedan gamomdinare, ikveTeba sakasa-
cio sasamarTlos mier gasaCivrebuli gadawyveti-
lebis (ganCinebis) samarTlebrivi Sefasebis Sem-
degi kriteriumebi, rac gamoixateba gasaCivrebuli 
gadawyvetilebis gamomtani sasamarTlos mier dad-
genili faqtobrivi garemoebebis SefasebaSi, aseve 
am faqtobrivi garemoebebis dadgenis procesis Se-
fasebaSi. 

21. winamdebare kvleviT Cven win wamovwieT problema-
tikis zogierTi iseTi mxare, romelic exeba gada-
wyvetilebis samarTlebrivi mxaris Semowmebis 
procesSi faqtobrivi garemoebebis mniSvnelobisa 
da Semowmebis wesis samarTlebrivi kriteriumebis 
gansazRvras. amisaTvis aucilebeli gaxda proce-
sualuri normebis regulaciur funqciaSi garke-
va, romelic gansazRvravs faqtobriv garemoebeb-
Tan sakasacio sasamarTlos Semxeblobas. am miz-
niT, upirveles yovlisa, Cven yuradReba gavamaxvi-
leT samarTalSefardebis Sefasebis procesis 
zogierT mxareze struqturul-funqcionaluri 
TvalsazrisiT.  

migvaCnia, rom aRniSnuli sakiTxis gadauWreloba 
xSir SemTxvevaSi arTulebs daskvnis gakeTebas 
imis Sesaxeb, Tu sakasacio sasamarTlom ramdenad 
marTebulad daabruna saqme xelaxla gansaxilve-
lad saapelacio sasamarTloSi an ramdenad mar-
Tebulad gamoitana axali gadawyvetileba; ra faq-
tobriv garemoebebze da rogor unda gaamaxvilos 
yuradReba sakasacio sasamarTlom; romel faqto-
briv garemoebebs da ra moculobiT SeiZleba See-
xos sakasacio sasamarTlo, rodesac saqmes abru-
nebs saapelacio sasamarTloSi xelaxla gansa-
xilvelad an ZalaSi tovebs saapelacio sasamarT-
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los gasaCivrebul gadawyvetilebas (ganCinebas). 

22. zemoaRniSnul sakiTxebze swori mecnieruli kri-
teriumebis dadgena gaamartivebs samoqalaqo saqme-
Ta ganxilvas sakasacio sasamarTloSi da, aqedan 
gamomdinare, daexmareba sakasacio sasamarTlos 
mosamarTleebs im samarTlebrivi meqanizmebis aR-
qmaSi, romlebic ukavSirdeba saapelacio sasamar-
Tlos gadawyvetilebis gauqmebasa da saqmis ukan 
dabrunebis an ZalaSi datovebis, an axali gada-
wyvetilebis gamotanis samarTlebriv safuZvlebs. 
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