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The Force of International Competition
(For the Fundamentals of Business and Law)

Wise readers of my works know about my index of the force of competition
(https://en.wikipedia.org/wiki/Revaz_Lordkipanidze http://revaz-lordkipanidze.simplesite.com)
and a Competition isn't the enmity of entrepreneurs - it's given by God for a motivation of a
better work and efficiency - even in the family, between newborn brother and sister it's acting a
competition instinct and both are trying to show the best own abilities to parents and other

relatives, but they even so devotedly love each other.

It's main issue, that a competition shouldn't come out of the permissible limits to a dishonest

competition.

If there is no honest competition, highly qualified staff and technical innovations are in the

hands of monopolies and high experts may turn into funny toys.

Our research has shown, that where above our indexes of a force of competition, mainly
recorded also high levels of efficiency of an international competition, which, in my view,

should be reflected in the growth of:

1) the excess of a tempo of labor productivity over a tempo of a capital-labor ratio for a needful

growth of a capital productivity;

2) the ratio of a level of export to the max level of this indicator on the all retrospective (that’s

potential ability);

3) the ratio of robots, automatic and semi-automatic equipments to the total financial amount of

all equipments in comparable indicators (economic-financial audit);

4) the ratio of changes of net financial incomes to an increase of costs;



5) the ratio of net financial income to the expenses of management or transaction costs, which
eliminates of the artificial increase in revenues due swelling of costs and stimulates of the

management responsibility.

The above-mentioned indicators, in my opinion, show the best effectiveness of an
international competition, which acts on both - macro and micro levels and for this efficiency,
first of all, the reformation of the UN and creation of the international anti-monopoly agency
will be very necessary. Only alone even any strong Government isn't able to win with masked

insidious international monopolies.

I think, that readers of my works [App. 1; 2] remember my measuring of the force of
competition with the similarity the measuring of a force of an electric current. After following
studies, I came to the conclusion that for recommendations we can suggest the ideal proportions
of effective competition on the famous golden ratio 62:38. By this ratio, as it's known, the stars
and even the human body are constructed. Naturally, the ideal proportions are not always

possible in practice, as well as the human body maybe is athletic or very fat or very thin.

For the simple, but very significant example, we know, that if a pentagram colored to
distinguish its line segments of different lengths, the "four lengths are in golden ratio to one

another" [https://en.wikipedia.org/wiki/Golden_ratio]:



In view of the above-mentioned proportion of the golden ratio, I offer the first index of a
max perfect competition, which, in my view based upon calculations, must be more, than
100:38. It's about 3 (more, than 2.6). The second index of competition, also preferably, should be
more, than 3. The ideal number of companies, by the experience of market analysis, are about 12
- the number of perfection - as the total number of months in the year (not taken into account
the small companies, which, for example, employed less, than 100 co-workers and which cannot
significantly influence on the macro market). Totally, the ideal integral coefficient of effective
competition, according to our calculations of the most cost-effective (profitable) practice, for
orientation must be 3x3x12 = 108. That's, when the integral coefficient is less, than about 100,

competition authorities should take thought.

As a rule, for also strictly justified orientation, the integral coefficient should also have the
top line approximately at the level of 10,000 (according to our observations of international
practice, for example 20x20x25 have the highest efficiency, with a following sharp reduction of
a productivity). But if the antimonopoly authorities will "try" too against honest large
enterprises and divide them, we'll get the artificial market, where the integral coefficient is
greater than 10,000 and "short circuit "(which in electricity cause the excessive heating and
damage to an equipment) will produce "effect" of very large economic losses. If we have, for
example, an excessive number of drugstores in very many (almost every) neighborhoods, we

won't have "an effect of a competition" and only can get a large number of expired drugs.

With presented from me the development of the methodology of the European Commission
for the effectiveness of structural changes of the economy, we can separate the influence of the
structural factor in the overall increase in efficiency. So we can determine how efficiently we
allocated budget funds to the priorities of economic policy and how effective were a free

competition and a mobility of resources from one branch to another.

The Golden Section is also the best orientation for the proportion between the State and

the Private sectors of Economy per the property. This proportion, according with my theory of



"real equilibrium", should be on a non-monopoly 50:50 balance up to a maximum about two-
thirds of an Economy Private Sector to the Free Market total property. This orientation is
normal also for the level of tax revenues of the State Budget from about third of GDP. The level
of 38% is justified by us exemplary level for a maximization of an average profit of companies

and, therefore, full realization of reserves to a minimization of their costs.

Statistics clearly shows, that between quality of the life and the level of force of competition
exists almost a direct link. The higher is the level of development of the country, the more are

their markets' indexes of a competition:

http://databank.worldbank.org/data/reports.aspx?Code=NY.GDP.PCAP.CD&id=af3ce82b

&report_name=Popular_indicators&populartype=series&ispopular=y

Created from: World Development Indicators

Series : GDP per capita (current US$) 2000 2005 2010 2015
Afghanistan . 257.2 569.9 590.3
Albania 1,175.8 2,709.1 4,094.4 3,965.0
Algeria 1,757.0 3,102.0 4,473.5 4,206.0
American Samoa
Andorra 21,433.0 39,990.3 39,639.4
Angola 606.3 1,576.2 3,886.5 4,102.1
Antigua and Barbuda 10,094.8 12,079.9 13,017.3 14,1289
Argentina 7,669.3 5,096.3 10,332.0 13,431.9
Armenia 621.4 1,625.4 3,124.8 3,499.8
Aruba 20,619.6 23,302.8 24,289.1
Australia 21,665.1 33,983.0 51,845.7 56,327.7
Austria 24517.3 38,242.0 46,659.8 43,438.9
Azerbaijan 655.1 1,578.4 5,842.8 5,496.3
Bahamas, The 21,241.2 23,405.9 21,920.5 22,896.9
Bahrain 13,590.5 18,418.1 20,386.0 23,395.7
Bangladesh 406.5 485.9 760.3 1,211.7
Barbados 11,568.1 14,223.8 15,901.4 15,660.7
Belarus 1,273.0 3,126.4 5,818.9 5,740.5
Belgium 23,207.4 36,967.3 44,382.9 40,231.3
Belize 3,364.5 3,933.2 4,344.1 4,906.9



Benin

Bermuda

Bhutan

Bolivia

Bosnia and Herzegovina
Botswana

Brazil

Brunei Darussalam
Bulgaria

Burkina Faso
Burundi
Cambodia
Cameroon
Canada

Cabo Verde
Cayman Islands
Central African Republic
Chad

Channel Islands
Chile

China

Colombia
Comoros

Congo, Dem. Rep.
Congo, Rep.

Costa Rica

Cote d'Ivoire
Croatia

Cuba

Curacao

Cyprus

Czech Republic
Denmark
Djibouti
Dominica
Dominican Republic
Ecuador

Egypt, Arab Rep.
El Salvador
Equatorial Guinea
Eritrea

Estonia

Ethiopia

Faroe Islands

Fiji

369.7
56,284.2
778.4
1,007.0
1,451.7
3,333.2
3,728.5
18,154.8
1,609.3
226.8
128.6
299.6
583.1
24,124.2
1,229.0

245.4
166.0
43,299.4
5,229.2
954.6
2,472.2
372.2
397.3
1,035.6
4,062.3
648.8
4919.6
2,749.5

14,307.4
5,994.5
30,743.6
762.9
4,819.9
2,802.4
1,451.3
1,461.0
2,259.9
1,970.3
199.8
4,070.0
124.1
22,850.4
2,076.0

587.1
75,882.0
1,257.5
1,046.4
2,928.3
5,327.9
4,730.7
26,337.9
3,853.0
407.0
140.8
472.4
915.1
36,189.6
2,049.6

332.9
660.2
57,209.2
7,728.6
1,740.1
3,386.0
614.9
213.3
1,737.6
4,700.0
942.2
10,224.2
3,786.9

24,738.0
13,317.7
48,816.8
910.4
5,250.4
3,681.1
3,021.9
1,196.7
2,874.3
13,129.6
262.1
10,338.3
161.9
35,808.8
3,658.6

733.0
88,207.3
2,201.3
1,981.2
4,475.1
6,244.0
11,121.4
31,453.2
6,752.6
574.5
214.2
782.7
1,147.2
47,445.8
3,393.9

446.8
895.9

12,785.1
4,514.9
6,250.7

739.9
311.2
2,953.2
7,986.0
1,236.1

13,509.2

5,688.7

30,438.9
19,764.0
57,647.7
1,358.5
6,937.3
5,442.0
4,657.3
2,668.0
3,547.1
17,441.1
451.4
14,641.4
341.9
47,381.5
3,652.0

779.1

2,532.5
3,095.4
4,197.8
6,360.6
8,538.6
36,607.9
6,819.9
613.0
276.0
1,158.7
1,250.8
43,2485
3,131.1

306.8
775.7

13,383.9
7,924.7
6,056.1

456.1
1,851.2
10,629.8
1,398.7
11,535.8

22,957.4
17,231.3
52,002.2

7,399.3
6,373.6
6,248.1
3,614.7
4,219.4
11,120.9

17,295.4
619.1

4,916.3



Finland

France

French Polynesia
Gabon

Gambia, The
Georgia
Germany

Ghana

Greece
Greenland
Grenada

Guam
Guatemala
Guinea
Guinea-Bissau
Guyana

Haiti

Honduras

Hong Kong SAR, China
Hungary
Iceland

India

Indonesia

Iran, Islamic Rep.
Iraq

Ireland

Isle of Man
Israel

Italy

Jamaica

Japan

Jordan
Kazakhstan
Kenya

Kiribati

Korea, Dem. People’s Rep.
Korea, Rep.
Kosovo

Kuwait

Kyrgyz Republic
Lao PDR

Latvia

Lebanon
Lesotho

Liberia

24,253.3
22,465.6
14,530.2
4,115.0
637.1
692.0
23,718.7
264.7
12,043.0
19,004.0
5,117.5

1,650.4
340.4
281.4
960.2
462.5
1,138.1
25,756.7
4,619.5
31,737.5
452.4
780.1

1,664.3

26,236.4
20,358.7
21,052.1
20,051.2
3,448.4
37,299.6
1,774.1
1,229.0
409.0
799.9

11,947.6
1,087.8
19,545.2
279.6
324.0
3,351.5
5,334.9
415.5
182.9

38,969.2
34,879.7

6,865.3
433.3
1,530.1
34,696.6
501.7
22,551.7
28,985.4
6,754.4

2,064.0
303.8
401.1
1,111.0
465.3
1,405.8
26,649.8
11,156.0
56,445.5
729.0
1,263.5
3,135.2
1,849.0
50,815.6
36,980.1
20,611.2
31,959.3

4,238.3
35,781.2

2,360.5

3,771.3
530.1

1,149.7

18,657.5
2,190.6
35,694.4
476.6
476.2
7,550.1
5,339.4
710.5
168.2

46,205.2
40,705.8

9,312.0
562.6
2,964.5
41,788.0
1,323.1
26,919.4
40,193.7
7,365.7

2,806.0
430.1
518.6

2,998.9
662.3

2,110.8

32,550.0
13,009.3
41,620.1
1,387.9
3,125.2
6,299.9
4,487.4
48,260.7
64,277.1
30,736.4
35,851.5

4,902.0
42,935.3

4,054.3

9,070.6
991.9

1,465.5

22,151.2
3,283.2
37,725.1
880.0
1,147.1
11,319.5
8,763.8
1,088.0
326.6

41,920.8
36,248.2

8,311.5

3,796.0
41,219.0
1,381.4
18,035.6

9,156.5

3,903.5
531.3
573.0

4,127.4
828.8

2,495.6

42,422.9
12,259.1
50,173.3
1,581.6
3,346.5

4,629.1
51,289.7

35,329.5
29,847.0
5,137.9
32,477.2
4,940.0
10,508.4
1,376.7
1,291.9

27,2215
3,553.4
28,984.6
1,103.2
1,812.3
13,664.9
8,050.8

455.9



Libya
Liechtenstein
Lithuania
Luxembourg
Macao SAR, China
Macedonia, FYR
Madagascar
Malawi
Malaysia
Maldives

Mali

Malta

Marshall Islands
Mauritania
Mauritius

Mexico

Micronesia, Fed. Sts.

Moldova
Monaco
Mongolia
Montenegro
Morocco
Mozambique
Myanmar
Namibia
Nepal
Netherlands
New Caledonia
New Zealand
Nicaragua
Niger

Nigeria

Northern Mariana Islands

Norway
Oman
Pakistan
Palau
Panama
Papua New Guinea
Paraguay
Peru
Philippines
Poland
Portugal

Puerto Rico

7,170.4
74,631.7
3,297.4
48,992.3
14,127.6
1,875.1
246.3
155.8
4,004.6
2,183.0
267.4
10,377.0
2,126.8
477.1
3,861.0
6,649.7
2,171.0
354.0
82,537.4
474.2
1,627.0
1,328.2
274.7

2,059.4
231.4
25921.1
12,579.6
13,641.1
1,016.0
160.2
377.5

38,146.7
8,711.0
534.9
7,786.6
4,062.4
655.3
1,545.6
1,967.2
1,039.7
4,492.7
11,502.4
16,192.1

8,158.9
104,996.0
7,863.2
79,494.2
25,830.0
3,063.6
275.5
286.8
5,564.2
3,488.5
484.8
14,834.4
2,646.0
692.6
5,116.0
7,894.0
2,352.6
831.2
126,599.4
998.8
3,674.5
2,023.3
365.6

3,582.3
318.7
41,577.2

27,750.9
1,175.1
252.5
804.0

66,775.4
12,398.6
714.0
9,710.2
4,933.1
799.4
1,507.1
2,714.5
1,196.5
7,976.1
18,784.9
21,959.3

11,933.8
140,102.0
11,988.8
103,267.3
52,604.3
4,561.2
414.1
471.2
9,069.0
6,330.8
704.1
19,694.1
3,124.3
1,207.8
7,772.1
8,861.5
2,838.4
1,631.5
145,221.2
2,650.3
6,682.3
2,857.7
417.5

5,143.1
595.4
50,341.3

33,692.2
1,523.5
351.0
2,315.0

87,646.3
19,920.6
1,043.3
8,979.0
7,987.1
1,418.9
3,225.6
5,056.3
2,145.2
12,597.5
22,540.0
26,435.7

4,643.3

14,172.2
101,450.0
78,585.9
4,852.7
411.8
381.4
9,766.2
7,681.1
744.3

9,116.8
9,009.3

1,843.2

3,973.4
6,415.0
2,871.5
525.0
1,203.5
4,695.8
732.3
44,433.4

37,808.0
2,086.9
359.0
2,640.3

74,734.6
15,645.1

1,429.0
13,498.7
13,268.1

4,160.6
6,121.9
2,899.4
12,494.5
19,222.9



Qatar

Romania

Russian Federation
Rwanda

Samoa

San Marino

Sao Tome and Principe
Saudi Arabia

Senegal

Serbia

Seychelles

Sierra Leone

Singapore

Sint Maarten (Dutch part)
Slovak Republic
Slovenia

Solomon Islands
Somalia

South Africa

South Sudan

Spain

Sri Lanka

St. Kitts and Nevis

St. Lucia

St. Martin (French part)
St. Vincent and the Grenadines
Sudan

Suriname

Swaziland

Sweden

Switzerland

Syrian Arab Republic
Tajikistan

Tanzania

Thailand

Timor-Leste

Togo

Tonga

Trinidad and Tobago
Tunisia

Turkey

Turkmenistan

Turks and Caicos Islands
Tuvalu

Uganda

29,926.4
1,668.2
1,771.6

216.3
1,540.7
28,224.2

8,808.9
474.6
870.1

7,578.9
156.6

23,792.6

5,402.9
10,227.7
1,055.2

3,099.1

14,787.8
875.4
9,223.8
4,975.5

3,672.7
352.5
1,855.8
1,433.2
29,283.0
37,813.2
1,181.7
139.1
308.4
2,016.0
434.4
265.5
1,926.7
6,431.0
2,247.9
4,215.2
645.3

1,458.9
260.7

53,207.3
4,676.3
5,323.5
286.6
2,587.5
47,035.7
824.0
13,273.7
772.7
3,528.1
11,086.9
321.0

29,869.9

11,631.4
18,169.2
882.0

5,453.2

26,510.7
1,259.8
11,053.7
5,723.3

5,064.2
661.6
3,645.9
2,339.3
43,085.4
54,797.5
1,591.5
339.8
446.2
2,874.4
501.4
379.2
2,565.4
12,323.1
3,218.0
7,117.2
1,707.0

2,252.9
321.4

70,870.2
8,297.5
10,675.0
553.6
3,530.6

1,142.2
18,754.0
998.1
5,411.9
10,804.7
453.0
46,569.7

16,554.9
23,438.8
1,276.3

7,392.9
1,563.9
30,737.8
2,819.7
13,227.0
7,043.5

6,231.7
1,421.5
8,430.9
2,956.7
52,076.4
74,277.1

744.2
708.5
5,111.9
875.8
496.5
3,557.7
15,840.4
4,176.6
10,111.5
4,479.0

3,238.4
608.8

74,667.2
8,972.9
9,057.1

697.3
3,938.5

20,481.7
910.8
5,143.9
15,476.0
693.4
52,888.7

15,962.6
20,713.1
1,982.3
551.9
5,691.7
730.6
25,831.6
3,926.2
16,589.1
7,764.3

6,864.2
2,089.4
8,983.6
3,154.8
50,272.9
80,214.7

925.9
864.9
5,816.4
1,134.4
548.0

20,444.1
3,872.5
9,130.0
6,947.8

675.6

10



Ukraine

United Arab Emirates

United Kingdom

United States

Uruguay

Uzbekistan

Vanuatu

Venezuela, RB

Vietnam

Virgin Islands (U.S.)

West Bank and Gaza

Yemen, Rep.

Zambia

Zimbabwe

Arab World

Caribbean small states

East Asia & Pacific

East Asia & Pacific (excluding high income)
Euro area

Europe & Central Asia

Europe & Central Asia (excluding high income)
European Union

Heavily indebted poor countries (HIPC)
High income

Latin America & Caribbean

Latin America & Caribbean (excluding high income)
Least developed countries: UN classification
Low & middle income

Low income

Lower middle income

Middle East & North Africa

Middle East & North Africa (excluding high income)
Middle income

North America

Not classified

OECD members

Other small states

Pacific island small states

Small states

South Asia

Sub-Saharan Africa

Sub-Saharan Africa (excluding high income)
Upper middle income

World

635.7
34,207.5
26,400.7
36,449.9
6,871.9
558.2
1,469.9
4,785.2

433.3

1,476.2
541.5
340.2
535.2

2,608.9

4,989.6

3,976.6
956.0

20,207.1
11,512.9
1,762.0
18,074.8
327.1
25,446.9

4,301.3

4,132.3
324.6

1,180.2
267.5
578.3

3,064.5

1,621.9

1,264.6

35,242.1

23,436.1
4,319.3
1,772.6
4,295.4

454.0
550.6
549.8
1,953.9
5,448.7

1,828.7
40,298.5
40,047.9
44,307.9

5,221.0

546.8
1,886.4
5,435.9

699.5

1,455.2
817.1
691.8
443.2

3,779.9

7,021.2

4,745.2

1,635.3

31,979.6
19,044.6
4,229.7
28,887.5
443.2
33,559.4

5,054.6

4,803.1
460.5

1,809.5
328.9
866.8

4,394.5

2,277.7

1,956.3

43514.1

30,853.2
7,873.3
2,576.1
7,346.8

697.6
898.4
897.3
3,097.7
7,233.9

2,974.0
34,341.9
38,292.9
48,374.1
11,938.3

1,377.1

2,965.8
13,581.4

1,333.6

2,338.7
1,310.1
1,456.1
674.3
5,957.9
8,699.5
7,563.2
3,982.0
37,604.3
23,430.9
7,650.8
33,595.7
736.9
38,982.6
8,912.1
8,613.3
800.6
3,573.1
519.3
1,692.4
7,116.0
4,106.1
3,899.4
48,289.7

35,635.8
12,047.9
2,925.7
10,816.6
1,285.5
1,551.2
1,550.2
6,307.4
9,476.5

2,115.0
40,438.4
43,734.0
55,836.8
15,573.9

2,132.1

2,111.1

2,866.8

1,307.8
890.4
6,454.0
10,054.9
9,337.2
6,420.9
33,997.9
22,011.9
7,020.4
31,843.2
856.4
39,576.9
8,370.7
8,019.9
954.9
4,309.7
615.6
1,988.2
7,342.3

4,736.7
54,580.0

35,749.0
12,846.3
3,668.9
11,766.1
1,528.6
1,571.3
1,570.0
7,833.9
10,004.9
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Coming out from our method and its formulas, strength of competition can be represented

by the following graphic illustration:

I
T %
-

—

The USA antimonopoly experience [See Attachment] really has the best results and
Herfindahl-Hirschman Index [https://en.wikipedia.org/wiki/Herfindahl index] very deeply
characterizes the level of competition, but one method cannot be ideally enough for an estimate
of this difficult notion - we need a set of multi-factorial evaluations, including ours, Linda

[https://en.wikipedia.org/wiki/Market_concentration] and many other deep surveys.

I have great respect to the works of David Ricardo, but in the matter of a perfect

competition, I have a different view than he and his critique - John Maynard Keynes.
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Ricardo thought, that under perfect competition, a large number of competitors should be
equivalent, but Keynes criticized such views of Classics and He claimed, that such competition is

not effective and it's necessarily interventions from outside.

I made some news in the understanding of a perfect competition. These novelties are in the
natural rationalism of borders (indexes) of a Competition and a human should protect those
borders. A large number of competitors should not be without a boundary and it's not
necessarily the equivalence of all participants. The large and small plants and animals coexist
perfectly in a nature and a market must also be so, but protected from dishonest collusion
monopolies. We must always remember a possible negative effect of "short circuit" in conditions
of a very large number of competitors after the artificial division of the honest large business

objects.
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App. 1
The New “Competitive Management”

(Author Revaz Lordkipanidze)

The famous Classic School of really genius father's of Management - F. Taylor [1] have
naturally mostly general-universal character. More than a century was after the era of this
Managerial School and in the new realities I think that we must have intensive special skills of
regular operative actions against very many dangerous for local productions and services masked
monopolies in "international" business of world of space speeds and technologies.

The managers of new “Competitive Management” [9] must have very good deep micro
special skills for estimates of levels of competitiveness [10] on the different sectored markets and
also for active disorientations of “masked” monopolies by creation of international anti-
monopoly police [11] and cooperation with opened in new world internet progressive
international organizations and others useful partners.

We see good style of some traditionally talented managers of some honest monopolies and
don’t want to disturb to them in modern conditions also. For example I want to remember
famous H. Ford. “Although Ford did not invent the automobile or the assembly line, he
developed and manufactured the first automobile that many middle class Americans could
afford. In doing so, Ford converted the automobile from an expensive curiosity into a practical
conveyance that would profoundly impact the landscape of the twentieth century. His
introduction of the Model T automobile revolutionized transportation and American industry.
As the owner of the Ford Motor Company, he became one of the richest and best-known people
in the world” [6].

But we don’t believe to some opponents, which think, that anti-monopoly actions always
are not democratic and these actions make very many harms against free market. So we must say
stop to other anti-criminal structures of all states. The masked dishonest monopolies as usually

try to receive great incomes by high prices and criminal lies of consumers in quality.
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For normal circulations of business management, the State economic policy has the most
significant role. The best example for world is high democratic US. We remember, that President

of this great country B. Obama “signed the American Recovery and Reinvestment Act of 2009, a

$787 billion economic _stimulus package aimed at helping the economy recover from

the deepening worldwide recession. The act includes increased federal spending for health care,

infrastructure, education, various tax breaks and incentives, and direct assistance to individuals”
[5]. Such conditions make more favorable climate even for dishonest monopolies, which change

own criminal orientations to more honest actions.

The elementary human conditions and relations have more and more significant role for
stimulations of effective activities of businesses. To this we should always remember the
brilliant research of great scientists and humanists. For example, “Herzberg proposed the

motivator-hygiene theory, also known as the two-factor theory of job satisfaction. According to

his theory, people are influenced by two sets of factors. The idea is that hygiene factors will not
motivate, but if they are not there, they can lower motivation. These factors could be anything
from clean toilets and comfortable chairs, to a reasonable level of pay and job security.
Motivational factors will not necessarily lower motivation, but can be responsible for increasing
motivation. These factors could involve job recognition, potential for promotion or even the

work in itself” [7].

The human conditions and health relations also studied very originally and interesting in
works Abraham Maslow, which “subsequently extended the idea to include his observations of

humans' innate curiosity. His theories parallel many other theories of human developmental

psychology, some of which focus on describing the stages of growth in humans. Maslow used

nn

the terms "physiological”, "safety”, "belongingness" and "love", "esteem", "self-actualization", and

"self-transcendence" to describe the pattern that human motivations generally move through.

Maslow studied what he called exemplary people such as Albert Einstein, Jane Addams, Eleanor

Roosevelt, and Frederick Douglass rather than mentally ill or neurotic people, writing that "the

study of crippled, stunted, immature, and unhealthy specimens can yield only a cripple
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psychology and a cripple philosophy." Maslow studied the healthiest 1% of the college student
population” [Ibid].

I especially respect generalizing researches and exchange programs of different famous
managerial school. For example, the famous “Drucker School has a program in Oxford

University for 12 days and another that visits Hong Kong for the same amount of time. It also

offers exchange programs with Hitotsubashi University in Japan, University of St. Gallen in

Switzerland, Inha University in South Korea, and Rotterdam School of Management, Erasmus

University at Erasmus University Rotterdam in the Netherlands” [8].

Some people believe that state costs for ills, beggars and other social needs disturb to
development of necessary monopoly, reduces economic efficiency and living standards in the
country. By our calculations, however, it's not so. Conversely, after social supports the market is
very active and is given the incentive to produce, since, given for poor population money goes
for the purchase of the primary products.

Environmentally friendly production, anti-importing economic mechanisms and
stimulation of export potential, in our opinion, will promote of economic growth with
traditional rural ecologically clean cooperative farms and mass restoration the best old traditions
of the Church economy.

Economically the country can not be independent, if the economy does not have the
complete structure of branches and adequate technical base. Machine can not be achieved
without the strong scientific base and we must have the strategy for this and concrete ways of
implementation for achieve this.

For example, we are sincerely grateful for the first technology park in Georgia, which will
give many factors for normal economic policy with more operative priorities, the effective
advertising, rational use of lands for active professional people (the complexes with minimal
costs and maximal results), the solar and wind energy in home conditions, the large scale use of

foreign partners in the Georgian hybrid cars production, etc.
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In modern conditions of technical progress, naturally, special professionalism has the most
priority for needful development business. This includes also high creative professionalism of
government and anti-monopoly structures. Only so we will be able to minimize [Graphs'
attachment] of poverty’s and early disease and mortality’s paradoxically growing levels in more

and more rich world.
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App.2
The Objective Law of Competition

(Author Revaz Lordkipanidze)

After difficult way of research of problems of competition in different countries (See
attachment and references), I offer original easy interpretation of the objective law of
competition on example of base of public and private life — Economy: The less is percent ratio of
biggest supplieron the market, the more is competition among entrepreneurs. This objective law
can be describe also with my formulation(K=NIil2) [14, P. 145 ]for rational indexes of number of

entrepreneurs (N), monopolistic “production”(I:) and “price and quality”(L2).

With periodical short-time (for history) crisis, production and services of all world economic
structure and even its different economic parts grow and grow, but some very difficult
dictatorial international policy-economical monopolies disturb natural (rational) distribution of

incomes and poverty also grows and grows.

Crisis of World Economy with 2000-2012 years and new rarely cardinal reforms of 2013-2014
years in UN and some big countries show, that we must think together for new effective
economic system. In years of dictatorial economic system of USSR (1917-1990), economists
often said about problems of communistic relations, but now we were in difficult crisis without

Global Communism.

We don’t need in different polar ism-s (for example “communism” or “capitalism”) — Humans
want good life and optimal effective economic structure. We remember, that dictatorial

monopolies of state or private sectors made very bad examples in World History.

New America sincerely makes all for a Strong Middle Class [1] and only this will be base of Strong
Economy. Ilike also interesting Healthcare methods of modern UK, German, Russia and Georgia

for financial support of Humans in difficult times.
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My theory of “real equilibrium” intends real objective equilibrium among private and state
sectors of economy. Also, for practice optimal stimulation and Macroeconomic and any other
economic structure marginal efficiency in every country, we must support to our effective
branches and regions and rationally high level of the most active part of technical basis and after
incomes from those elements of Economy, we will be able support nonprofit but necessary
economic elements of post-crisis conditions and we will be able make significant State projects

for ill and poor population.

For stimulation of marginal efficiency of Economy, I developed [2; 3; 4; 9, P. 17, 131]

EU formulate of effective structural changes’ estimate. By my formulation:

E=Y"[(Eio + Eit)/2]Aai

when E — Effectiveness of economic structural changes in t time;

Eio — Effectiveness of 1 element of structure for start of t time;

Eii — Effectiveness of i element of structure for finish of t time;

A« — percent change (:100) of i element of used resource's structure in t time;

i=1;2;...;n — element of structure (branch, region or age group of technique, etc.).

This formulation has different interpretations in conditions of crisis and if E>0. World crisis
deepened economic disproportions and this ultimately led to necessity of new economic system
and success management (rational effective regulation) of finance in international business [5;

6].

For effective economic competition and minimization of possible harmful monopoly (in first
priority almost eternal hidden oligopolistic conspiracies), I define The Force of Economic

competition [7; 9, P. 41-45] approximately as The Force of Electric current. I think, that the less
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are output of monopoly and excess (non-quality or needless) production (or services) to a certain

level, the more is the force of competition.

As we see from the formula, the bad monopoly is resistance for effective economy. This law I
saw in my dream and then when I discussed the existing methods, my Ii is very similar with
definitions of Herfindahl-Hirschman Index — HHI [8], but my law adds additional components

for different economic situations.

I define two constituents of force (I and I,) and their integral influence (K):

To= U/Ro 5
L= U/Rl;
K= N x Ix Il,

where U is total production(capacity of market);
Ro— non-realized production;

R: - output of the largest firm (maybe monopoly);
N — number of firms.

Only with wise international antimonopoly economic policy we will able formation of rich
economic structure and win poverty and monopolists’ polar distribution of incomes. From
science we know, that in information theory, entropy [10] is the measure of the amount of
information that is missing before reception and is sometimes referred to as Shannon entropy.
Shannon entropy is a broad and general concept which finds applications in information theory
as well as thermodynamics. It was originally devised by Claude Shannon in 1948 to study the
amount of information in a transmitted message. The definition of the information entropy is,
however, quite general, and is expressed in terms of a discrete set of probabilities pi so that

H(X) = —ip(:m) log p(;).

i=1
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Georgian Economist V. Papava [12] used this formulation for very interesting estimate of
economic structures and with my practical calculations I received very interesting results for
estimate of level of rich independence of economic structure of world economy and macro and
microeconomic objects.

As we see, each concrete difficult economic situation in world economy demands collective
actions of all countries with structure of UN and appropriate deep inter-political,
macroeconomic-math and micro-scheme (graphic) analysis of retro, current and
perspectiveepoch periods, exposure of international monopolies, collective development of
money and tax reforms, work out of principle-mathematical models and progressive business

programs.

Attachment

THE UNATED STATES: DEPARTMENT OF JUSTICE

http://www justice.gov/atr/public/guidelines/hhihtml
HERFINDAL-HIRSCHMAN INDEX

The term “HHI” means the Herfindahl-Hirschman Index, a commonly accepted measure
of market concentration. The HHI is calculated by squaring the market share of each firm
competing in the market and then summing the resulting numbers. For example, for a
market consisting of four firms with shares of 30, 30, 20, and 20 percent, the HHI is 2,600
(302+ 302 + 202 + 202 = 2,600).

The HHI takes into account the relative size distribution of the firms in a market. It
approaches zero when a market is occupied by a large number of firms of relatively equal
size and reaches its maximum of 10,000 points when a market is controlled by a single
firm. The HHI increases both as the number of firms in the market decreases and as the
disparity in size between those firms increases.

The agencies generally consider markets in which the HHI is between 1,500 and 2,500
points to be moderately concentrated, and consider markets in which the HHI is in excess
of 2,500 points to be highly concentrated. SeeU.S. Department of Justice &
FTC, Horizontal Merger Guidelines § 5.2(2010). Transactions that increase the HHI by
more than 200 points in highly concentrated markets are presumed likely to enhance
market power under the Horizontal Merger Guidelines issued by the Department of
Justice and the Federal Trade Commission.
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U.S. Department of Justiceand theFederal Trade Commission
http://www justice.gov/atr/public/guidelines/hmg-2010.html
Issued: August 19,2010

1. Overview

These Guidelines outline the principal analytical techniques, practices, and the enforcement policy
of the Department of Justice and the Federal Trade Commission (the “Agencies”) with respect to
mergers and acquisitions involving actual or potential competitors (“horizontal mergers”) under the
federal antitrust laws.! The relevant statutory provisions include Section 7 of the Clayton Act, 15
U.S.C. § 18, Sections 1 and 2 of the Sherman Act, 15 U.S.C. § 1, 2, and Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45. Most particularly, Section 7 of the Clayton Act prohibits
mergers if “in any line of commerce or in any activity affecting commerce in any section of the
country, the effect of such acquisition may be substantially to lessen competition, or to tend to create
a monopoly.”

The Agencies seek to identify and challenge competitively harmful mergers while avoiding
unnecessary interference with mergers that are either competitively beneficial or neutral. Most
merger analysis is necessarily predictive, requiring an assessment of what will likely happen if a
merger proceeds as compared to what will likely happen if it does not. Given this inherent need for
prediction, these Guidelines reflect the congressional intent that merger enforcement should interdict
competitive problems in their incipiency and that certainty about anticompetitive effect is seldom
possible and not required for a merger to be illegal.

These Guidelines describe the principal analytical techniques and the main types of evidence on
which the Agencies usually rely to predict whether a horizontal merger may substantially lessen
competition. They are not intended to describe how the Agencies analyze cases other than horizontal
mergers. These Guidelines are intended to assist the business community and antitrust practitioners
by increasing the transparency of the analytical process underlying the Agencies’ enforcement
decisions. They may also assist the courts in developing an appropriate framework for interpreting
and applying the antitrust laws in the horizontal merger context.

These Guidelines should be read with the awareness that merger analysis does not consist of
uniform application of a single methodology. Rather, it is a fact-specific process through which the
Agencies, guided by their extensive experience, apply a range of analytical tools to the reasonably
available and reliable evidence to evaluate competitive concerns in a limited period of time. Where
these Guidelines provide examples, they are illustrative and do not exhaust the applications of the
relevant principle.?

The unifying theme of these Guidelines is that mergers should not be permitted to create, enhance,
or entrench market power or to facilitate its exercise. For simplicity of exposition, these Guidelines
generally refer to all of these effects as enhancing market power. A merger enhances market power
if it is likely to encourage one or more firms to raise price, reduce output, diminish innovation, or
otherwise harm customers as a result of diminished competitive constraints or incentives. In
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evaluating how a merger will likely change a firm’s behavior, the Agencies focus primarily on how
the merger affects conduct that would be most profitable for the firm.

A merger can enhance market power simply by eliminating competition between the merging
parties. This effect can arise even if the merger causes no changes in the way other firms behave.
Adverse competitive effects arising in this manner are referred to as “unilateral effects.” A merger
also can enhance market power by increasing the risk of coordinated, accommodating, or
interdependent behavior among rivals. Adverse competitive effects arising in this manner are
referred to as “coordinated effects.” In any given case, either or both types of effects may be present,
and the distinction between them may be blurred.

These Guidelines principally describe how the Agencies analyze mergers between rival suppliers
that may enhance their market power as sellers. Enhancement of market power by sellers often
elevates the prices charged to customers. For simplicity of exposition, these Guidelines generally
discuss the analysis in terms of such price effects. Enhanced market power can also be manifested in
non-price terms and conditions that adversely affect customers, including reduced product quality,
reduced product variety, reduced service, or diminished innovation. Such non-price effects may
coexist with price effects, or can arise in their absence. When the Agencies investigate whether a
merger may lead to a substantial lessening of non-price competition, they employ an approach
analogous to that used to evaluate price competition. Enhanced market power may also make it
more likely that the merged entity can profitably and effectively engage in exclusionary conduct.
Regardless of how enhanced market power likely would be manifested, the Agencies normally
evaluate mergers based on their impact on customers. The Agencies examine effects on either or
both of the direct customers and the final consumers. The Agencies presume, absent convincing
evidence to the contrary, that adverse effects on direct customers also cause adverse effects on final
consumers.

Enhancement of market power by buyers, sometimes called “monopsony power,” has adverse
effects comparable to enhancement of market power by sellers. The Agencies employ an analogous
framework to analyze mergers between rival purchasers that may enhance their market power as
buyers. See Section 12.

2. Evidence of Adverse Competitive Effects

The Agencies consider any reasonably available and reliable evidence to address the central
question of whether a merger may substantially lessen competition. This section discusses several
categories and sources of evidence that the Agencies, in their experience, have found most
informative in predicting the likely competitive effects of mergers. The list provided here is not
exhaustive. In any given case, reliable evidence may be available in only some categories or from
some sources. For each category of evidence, the Agencies consider evidence indicating that the
merger may enhance competition as well as evidence indicating that it may lessen competition.

2.1 Types of Evidence
2.1.1 Actual Effects Observed in Consummated Mergers

When evaluating a consummated merger, the ultimate issue is not only whether adverse competitive
effects have already resulted from the merger, but also whether such effects are likely to arise in the
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future. Evidence of observed post-merger price increases or other changes adverse to customers is
given substantial weight. The Agencies evaluate whether such changes are anticompetitive effects
resulting from the merger, in which case they can be dispositive. However, a consummated merger
may be anticompetitive even if such effects have not yet been observed, perhaps because the merged
firm may be aware of the possibility of post-merger antitrust review and moderating its conduct.
Consequently, the Agencies also consider the same types of evidence they consider when evaluating
unconsummated mergers.

2.1.2 Direct Comparisons Based on Experience

The Agencies look for historical events, or “natural experiments,” that are informative regarding the
competitive effects of the merger. For example, the Agencies may examine the impact of recent
mergers, entry, expansion, or exit in the relevant market. Effects of analogous events in similar
markets may also be informative.

The Agencies also look for reliable evidence based on variations among similar markets. For
example, if the merging firms compete in some locales but not others, comparisons of prices
charged in regions where they do and do not compete may be informative regarding post-merger
prices. In some cases, however, prices are set on such a broad geographic basis that such
comparisons are not informative. The Agencies also may examine how prices in similar markets
vary with the number of significant competitors in those markets.

2.1.3 Market Shares and Concentration in a Relevant Market

The Agencies give weight to the merging parties’ market shares in a relevant market, the level of
concentration, and the change in concentration caused by the merger. See Sections 4 and 5. Mergers
that cause a significant increase in concentration and result in highly concentrated markets are
presumed to be likely to enhance market power, but this presumption can be rebutted by persuasive
evidence showing that the merger is unlikely to enhance market power.

2.1.4 Substantial Head-to-Head Competition

The Agencies consider whether the merging firms have been, or likely will become absent the
merger, substantial head-to-head competitors. Such evidence can be especially relevant for
evaluating adverse unilateral effects, which result directly from the loss of that competition. See
Section 6. This evidence can also inform market definition. See Section 4.

2.1.5 Disruptive Role of a Merging Party

The Agencies consider whether a merger may lessen competition by eliminating a “maverick” firm,
i.e., a firm that plays a disruptive role in the market to the benefit of customers. For example, if one
of the merging firms has a strong incumbency position and the other merging firm threatens to
disrupt market conditions with a new technology or business model, their merger can involve the
loss of actual or potential competition. Likewise, one of the merging firms may have the incentive to
take the lead in price cutting or other competitive conduct or to resist increases in industry prices. A
firm that may discipline prices based on its ability and incentive to expand production rapidly using
available capacity also can be a maverick, as can a firm that has often resisted otherwise prevailing
industry norms to cooperate on price setting or other terms of competition.
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2.2 Sources of Evidence

The Agencies consider many sources of evidence in their merger analysis. The most common
sources of reasonably available and reliable evidence are the merging parties, customers, other
industry participants, and industry observers.

2.2.1 Merging Parties

The Agencies typically obtain substantial information from the merging parties. This information
can take the form of documents, testimony, or data, and can consist of descriptions of competitively
relevant conditions or reflect actual business conduct and decisions. Documents created in the
normal course are more probative than documents created as advocacy materials in merger review.
Documents describing industry conditions can be informative regarding the operation of the market
and how a firm identifies and assesses its rivals, particularly when business decisions are made in
reliance on the accuracy of those descriptions. The business decisions taken by the merging firms
also can be informative about industry conditions. For example, if a firm sets price well above
incremental cost, that normally indicates either that the firm believes its customers are not highly
sensitive to price (not in itself of antitrust concern, see Section 4.1.3%) or that the firm and its rivals
are engaged in coordinated interaction (see Section 7). Incremental cost depends on the relevant
increment in output as well as on the time period involved, and in the case of large increments and
sustained changes in output it may include some costs that would be fixed for smaller increments of
output or shorter time periods.

Explicit or implicit evidence that the merging parties intend to raise prices, reduce output or
capacity, reduce product quality or variety, withdraw products or delay their introduction, or curtail
research and development efforts after the merger, or explicit or implicit evidence that the ability to
engage in such conduct motivated the merger, can be highly informative in evaluating the likely
effects of a merger. Likewise, the Agencies look for reliable evidence that the merger is likely to
result in efficiencies. The Agencies give careful consideration to the views of individuals whose
responsibilities, expertise, and experience relating to the issues in question provide particular indicia
of reliability. The financial terms of the transaction may also be informative regarding competitive
effects. For example, a purchase price in excess of the acquired firm’s stand-alone market value may
indicate that the acquiring firm is paying a premium because it expects to be able to reduce
competition or to achieve efficiencies.

2.2.2 Customers

Customers can provide a variety of information to the Agencies, ranging from information about
their own purchasing behavior and choices to their views about the effects of the merger itself.

Information from customers about how they would likely respond to a price increase, and the
relative attractiveness of different products or suppliers, may be highly relevant, especially when
corroborated by other evidence such as historical purchasing patterns and practices. Customers also
can provide valuable information about the impact of historical events such as entry by a new
supplier.

The conclusions of well-informed and sophisticated customers on the likely impact of the merger
itself can also help the Agencies investigate competitive effects, because customers typically feel the
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consequences of both competitively beneficial and competitively harmful mergers. In evaluating
such evidence, the Agencies are mindful that customers may oppose, or favor, a merger for reasons
unrelated to the antitrust issues raised by that merger.

When some customers express concerns about the competitive effects of a merger while others view
the merger as beneficial or neutral, the Agencies take account of this divergence in using the
information provided by customers and consider the likely reasons for such divergence of views. For
example, if for regulatory reasons some customers cannot buy imported products, while others can,
a merger between domestic suppliers may harm the former customers even if it leaves the more
flexible customers unharmed. See Section 3.

When direct customers of the merging firms compete against one another in a downstream market,
their interests may not be aligned with the interests of final consumers, especially if the direct
customers expect to pass on any anticompetitive price increase. A customer that is protected from
adverse competitive effects by a long-term contract, or otherwise relatively immune from the
merger’s harmful effects, may even welcome an anticompetitive merger that provides that customer
with a competitive advantage over its downstream rivals.

Example 1: As a result of the merger, Customer C will experience a price increase for an input used
in producing its final product, raising its costs. Customer C’s rivals use this input more intensively
than Customer C, and the same price increase applied to them will raise their costs more than it
raises Customer C’s costs. On balance, Customer C may benefit from the merger even though the
merger involves a substantial lessening of competition.

2.2.3 Other Industry Participants and Observers

Suppliers, indirect customers, distributors, other industry participants, and industry analysts can also
provide information helpful to a merger inquiry. The interests of firms selling products
complementary to those offered by the merging firms often are well aligned with those of
customers, making their informed views valuable.

Information from firms that are rivals to the merging parties can help illuminate how the market
operates. The interests of rival firms often diverge from the interests of customers, since customers
normally lose, but rival firms gain, if the merged entity raises its prices. For that reason, the
Agencies do not routinely rely on the overall views of rival firms regarding the competitive effects
of the merger. However, rival firms may provide relevant facts, and even their overall views may be
instructive, especially in cases where the Agencies are concerned that the merged entity may engage
in exclusionary conduct.

Example 2: Merging Firms A and B operate in a market in which network effects are significant,
implying that any firm’s product is significantly more valuable if it commands a large market share
or if it is interconnected with others that in aggregate command such a share. Prior to the merger,
they and their rivals voluntarily interconnect with one another. The merger would create an entity
with a large enough share that a strategy of ending voluntary interconnection would have a
dangerous probability of creating monopoly power in this market. The interests of rivals and of
consumers would be broadly aligned in preventing such a merger.

3. Targeted Customers and Price Discrimination
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When examining possible adverse competitive effects from a merger, the Agencies consider whether
those effects vary significantly for different customers purchasing the same or similar products.
Such differential impacts are possible when sellers can discriminate, e.g., by profitably raising price
to certain targeted customers but not to others. The possibility of price discrimination influences
market definition (see Section 4), the measurement of market shares (see Section 5), and the
evaluation of competitive effects (see Sections 6 and 7).

When price discrimination is feasible, adverse competitive effects on targeted customers can arise,
even if such effects will not arise for other customers. A price increase for targeted customers may
be profitable even if a price increase for all customers would not be profitable because too many
other customers would substitute away. When discrimination is reasonably likely, the Agencies may
evaluate competitive effects separately by type of customer. The Agencies may have access to
information unavailable to customers that is relevant to evaluating whether discrimination is
reasonably likely.

For price discrimination to be feasible, two conditions typically must be met: differential pricing and
limited arbitrage.

First, the suppliers engaging in price discrimination must be able to price differently to targeted
customers than to other customers. This may involve identification of individual customers to which
different prices are offered or offering different prices to different types of customers based on
observable characteristics.

Example 3: Suppliers can distinguish large buyers from small buyers. Large buyers are more likely
than small buyers to self-supply in response to a significant price increase. The merger may lead to
price discrimination against small buyers, harming them, even if large buyers are not harmed. Such
discrimination can occur even if there is no discrete gap in size between the classes of large and
small buyers.

In other cases, suppliers may be unable to distinguish among different types of customers but can
offer multiple products that sort customers based on their purchase decisions.

Second, the targeted customers must not be able to defeat the price increase of concern by arbitrage,
e.g., by purchasing indirectly from or through other customers. Arbitrage may be difficult if it would
void warranties or make service more difficult or costly for customers. Arbitrage is inherently
impossible for many services. Arbitrage between customers at different geographic locations may be
impractical due to transportation costs. Arbitrage on a modest scale may be possible but sufficiently
costly or limited that it would not deter or defeat a discriminatory pricing strategy.

4. Market Definition

When the Agencies identify a potential competitive concern with a horizontal merger, market
definition plays two roles. First, market definition helps specify the line of commerce and section of
the country in which the competitive concern arises. In any merger enforcement action, the
Agencies will normally identify one or more relevant markets in which the merger may substantially
lessen competition. Second, market definition allows the Agencies to identify market participants
and measure market shares and market concentration. See Section 5. The measurement of market
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shares and market concentration is not an end in itself, but is useful to the extent it illuminates the
merger’s likely competitive effects.

The Agencies’ analysis need not start with market definition. Some of the analytical tools used by
the Agencies to assess competitive effects do not rely on market definition, although evaluation of
competitive alternatives available to customers is always necessary at some point in the analysis.

Evidence of competitive effects can inform market definition, just as market definition can be
informative regarding competitive effects. For example, evidence that a reduction in the number of
significant rivals offering a group of products causes prices for those products to rise significantly
can itself establish that those products form a relevant market. Such evidence also may more directly
predict the competitive effects of a merger, reducing the role of inferences from market definition
and market shares. Where analysis suggests alternative and reasonably plausible candidate markets,
and where the resulting market shares lead to very different inferences regarding competitive
effects, it is particularly valuable to examine more direct forms of evidence concerning those effects.

Market definition focuses solely on demand substitution factors, i.e., on customers’ ability and
willingness to substitute away from one product to another in response to a price increase or a
corresponding non-price change such as a reduction in product quality or service. The responsive
actions of suppliers are also important in competitive analysis. They are considered in these
Guidelines in the sections addressing the identification of market participants, the measurement of
market shares, the analysis of competitive effects, and entry.

Customers often confront a range of possible substitutes for the products of the merging firms. Some
substitutes may be closer, and others more distant, either geographically or in terms of product
attributes and perceptions. Additionally, customers may assess the proximity of different products
differently. When products or suppliers in different geographic areas are substitutes for one another
to varying degrees, defining a market to include some substitutes and exclude others is inevitably a
simplification that cannot capture the full variation in the extent to which different products compete
against each other. The principles of market definition outlined below seek to make this inevitable
simplification as useful and informative as is practically possible. Relevant markets need not have
precise metes and bounds.

Defining a market broadly to include relatively distant product or geographic substitutes can lead to
misleading market shares. This is because the competitive significance of distant substitutes is
unlikely to be commensurate with their shares in a broad market. Although excluding more distant
substitutes from the market inevitably understates their competitive significance to some degree,
doing so often provides a more accurate indicator of the competitive effects of the merger than
would the alternative of including them and overstating their competitive significance as
proportional to their shares in an expanded market.

Example 4: Firms A and B, sellers of two leading brands of motorcycles, propose to merge. If Brand
A motorcycle prices were to rise, some buyers would substitute to Brand B, and some others would
substitute to cars. However, motorcycle buyers see Brand B motorcycles as much more similar to
Brand A motorcycles than are cars. Far more cars are sold than motorcycles. Evaluating shares in a
market that includes cars would greatly underestimate the competitive significance of Brand B
motorcycles in constraining Brand A’s prices and greatly overestimate the significance of cars.
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Market shares of different products in narrowly defined markets are more likely to capture the
relative competitive significance of these products, and often more accurately reflect competition
between close substitutes. As a result, properly defined antitrust markets often exclude some
substitutes to which some customers might turn in the face of a price increase even if such
substitutes provide alternatives for those customers. However, a group of products is too narrow to
constitute a relevant market if competition from products outside that group is so ample that even
the complete elimination of competition within the group would not significantly harm either direct
customers or downstream consumers. The hypothetical monopolist test (see Section 4.1.1) is
designed to ensure that candidate markets are not overly narrow in this respect.

The Agencies implement these principles of market definition flexibly when evaluating different
possible candidate markets. Relevant antitrust markets defined according to the hypothetical
monopolist test are not always intuitive and may not align with how industry members use the term
“market.”

Section 4.1 describes the principles that apply to product market definition, and gives guidance on
how the Agencies most often apply those principles. Section 4.2 describes how the same principles
apply to geographic market definition. Although discussed separately for simplicity of exposition,
the principles described in Sections 4.1 and 4.2 are combined to define a relevant market, which has
both a product and a geographic dimension. In particular, the hypothetical monopolist test is applied
to a group of products together with a geographic region to determine a relevant market.

4.1 Product Market Definition

When a product sold by one merging firm (Product A) competes against one or more products sold
by the other merging firm, the Agencies define a relevant product market around Product A to
evaluate the importance of that competition. Such a relevant product market consists of a group of
substitute products including Product A. Multiple relevant product markets may thus be identified.

4.1.1 The Hypothetical Monopolist Test

The Agencies employ the hypothetical monopolist test to evaluate whether groups of products in
candidate markets are sufficiently broad to constitute relevant antitrust markets. The Agencies use
the hypothetical monopolist test to identify a set of products that are reasonably interchangeable
with a product sold by one of the merging firms.

The hypothetical monopolist test requires that a product market contain enough substitute products
so that it could be subject to post-merger exercise of market power significantly exceeding that
existing absent the merger. Specifically, the test requires that a hypothetical profit-maximizing firm,
not subject to price regulation, that was the only present and future seller of those products
(“hypothetical monopolist™) likely would impose at least a small but significant and non-transitory
increase in price (“SSNIP”) on at least one product in the market, including at least one product sold
by one of the merging firms.* For the purpose of analyzing this issue, the terms of sale of products
outside the candidate market are held constant. The SSNIP is employed solely as a methodological
tool for performing the hypothetical monopolist test; it is not a tolerance level for price increases
resulting from a merger.
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Groups of products may satisfy the hypothetical monopolist test without including the full range of
substitutes from which customers choose. The hypothetical monopolist test may identify a group of
products as a relevant market even if customers would substitute significantly to products outside
that group in response to a price increase.

Example 5: Products A and B are being tested as a candidate market. Each sells for $100, has an
incremental cost of $60, and sells 1200 units. For every dollar increase in the price of Product A, for
any given price of Product B, Product A loses twenty units of sales to products outside the candidate
market and ten units of sales to Product B, and likewise for Product B. Under these conditions,
economic analysis shows that a hypothetical profit-maximizing monopolist controlling Products A
and B would raise both of their prices by ten percent, to $110. Therefore, Products A and B satisfy
the hypothetical monopolist test using a five percent SSNIP, and indeed for any SSNIP size up to
ten percent. This is true even though two-thirds of the sales lost by one product when it raises its
price are diverted to products outside the relevant market.

When applying the hypothetical monopolist test to define a market around a product offered by one
of the merging firms, if the market includes a second product, the Agencies will normally also
include a third product if that third product is a closer substitute for the first product than is the
second product. The third product is a closer substitute if, in response to a SSNIP on the first
product, greater revenues are diverted to the third product than to the second product.

Example 6: In Example 5, suppose that half of the unit sales lost by Product A when it raises its
price are diverted to Product C, which also has a price of $100, while one-third are diverted to
Product B. Product C is a closer substitute for Product A than is Product B. Thus Product C will
normally be included in the relevant market, even though Products A and B together satisfy the
hypothetical monopolist test.

The hypothetical monopolist test ensures that markets are not defined too narrowly, but it does not
lead to a single relevant market. The Agencies may evaluate a merger in any relevant market
satisfying the test, guided by the overarching principle that the purpose of defining the market and
measuring market shares is to illuminate the evaluation of competitive effects. Because the relative
competitive significance of more distant substitutes is apt to be overstated by their share of sales,
when the Agencies rely on market shares and concentration, they usually do so in the smallest
relevant market satisfying the hypothetical monopolist test.

Example 7: In Example 4, including cars in the market will lead to misleadingly small market shares
for motorcycle producers. Unless motorcycles fail the hypothetical monopolist test, the Agencies
would not include cars in the market in analyzing this motorcycle merger.

4.1.2 Benchmark Prices and SSNIP Size

The Agencies apply the SSNIP starting from prices that would likely prevail absent the merger. If
prices are not likely to change absent the merger, these benchmark prices can reasonably be taken to
be the prices prevailing prior to the merger.2 If prices are likely to change absent the merger, e.g.,
because of innovation or entry, the Agencies may use anticipated future prices as the benchmark for
the test. If prices might fall absent the merger due to the breakdown of pre-merger coordination, the
Agencies may use those lower prices as the benchmark for the test. In some cases, the techniques
employed by the Agencies to implement the hypothetical monopolist test focus on the difference in
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incentives between pre-merger firms and the hypothetical monopolist and do not require specifying
the benchmark prices.

The SSNIP is intended to represent a “small but significant” increase in the prices charged by firms
in the candidate market for the value they contribute to the products or services used by customers.
This properly directs attention to the effects of price changes commensurate with those that might
result from a significant lessening of competition caused by the merger. This methodology is used
because normally it is possible to quantify “small but significant” adverse price effects on customers
and analyze their likely reactions, not because price effects are more important than non-price
effects.

The Agencies most often use a SSNIP of five percent of the price paid by customers for the products
or services to which the merging firms contribute value. However, what constitutes a “small but
significant” increase in price, commensurate with a significant loss of competition caused by the
merger, depends upon the nature of the industry and the merging firms’ positions in it, and the
Agencies may accordingly use a price increase that is larger or smaller than five percent. Where
explicit or implicit prices for the firms’ specific contribution to value can be identified with
reasonable clarity, the Agencies may base the SSNIP on those prices.

Example 8: In a merger between two oil pipelines, the SSNIP would be based on the price charged
for transporting the oil, not on the price of the oil itself. If pipelines buy the oil at one end and sell it
at the other, the price charged for transporting the oil is implicit, equal to the difference between the
price paid for oil at the input end and the price charged for oil at the output end. The relevant
product sold by the pipelines is better described as “pipeline transportation of oil from point A to
point B” than as “oil at point B.”

Example 9: In a merger between two firms that install computers purchased from third parties, the
SSNIP would be based on their fees, not on the price of installed computers. If these firms purchase
the computers and charge their customers one package price, the implicit installation fee is equal to
the package charge to customers less the price of the computers.

Example 10: In Example 9, suppose that the prices paid by the merging firms to purchase computers
are opaque, but account for at least ninety-five percent of the prices they charge for installed
computers, with profits or implicit fees making up five percent of those prices at most. A five
percent SSNIP on the total price paid by customers would at least double those fees or profits. Even
if that would be unprofitable for a hypothetical monopolist, a significant increase in fees might well
be profitable. If the SSNIP is based on the total price paid by customers, a lower percentage will be
used.

4.1.3 Implementing the Hypothetical Monopolist Test

The hypothetical monopolist’s incentive to raise prices depends both on the extent to which
customers would likely substitute away from the products in the candidate market in response to
such a price increase and on the profit margins earned on those products. The profit margin on
incremental units is the difference between price and incremental cost on those units. The Agencies
often estimate incremental costs, for example using merging parties’ documents or data the merging
parties use to make business decisions. Incremental cost is measured over the change in output that
would be caused by the price increase under consideration.
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In considering customers’ likely responses to higher prices, the Agencies take into account any
reasonably available and reliable evidence, including, but not limited to:

e how customers have shifted purchases in the past in response to relative changes in price or
other terms and conditions;

e information from buyers, including surveys, concerning how they would respond to price
changes;

e the conduct of industry participants, notably:

o sellers’ business decisions or business documents indicating sellers’ informed beliefs
concerning how customers would substitute among products in response to relative
changes in price;

o industry participants’ behavior in tracking and responding to price changes by some
or all rivals;

e objective information about product characteristics and the costs and delays of switching
products, especially switching from products in the candidate market to products outside the
candidate market;

o the percentage of sales lost by one product in the candidate market, when its price alone
rises, that is recaptured by other products in the candidate market, with a higher recapture
percentage making a price increase more profitable for the hypothetical monopolist;

e evidence from other industry participants, such as sellers of complementary products;

e legalorregulatoryrequirements; and

o the influence of downstream competition faced by customers in their output markets.

When the necessary data are available, the Agencies also may consider a “critical loss analysis” to
assess the extent to which it corroborates inferences drawn from the evidence noted above. Critical
loss analysis asks whether imposing at least a SSNIP on one or more products in a candidate market
would raise or lower the hypothetical monopolist’s profits. While this “breakeven” analysis differs
from the profit-maximizing analysis called for by the hypothetical monopolist test in Section 4.1.1,
merging parties sometimes present this type of analysis to the Agencies. A price increase raises
profits on sales made at the higher price, but this will be offset to the extent customers substitute
away from products in the candidate market. Critical loss analysis compares the magnitude of these
two offsetting effects resulting from the price increase. The “critical loss” is defined as the number
of lost unit sales that would leave profits unchanged. The “predicted loss” is defined as the number
of unit sales that the hypothetical monopolist is predicted to lose due to the price increase. The price
increase raises the hypothetical monopolist’s profits if the predicted loss is less than the critical loss.

The Agencies consider all of the evidence of customer substitution noted above in assessing the
predicted loss. The Agencies require that estimates of the predicted loss be consistent with that
evidence, including the pre-merger margins of products in the candidate market used to calculate the
critical loss. Unless the firms are engaging in coordinated interaction (see Section 7), high pre-
merger margins normally indicate that each firm’s product individually faces demand that is not
highly sensitive to price.® Higher pre-merger margins thus indicate a smaller predicted loss as well
as a smaller critical loss. The higher the pre-merger margin, the smaller the recapture percentage
necessary for the candidate market to satisfy the hypothetical monopolist test.

Even when the evidence necessary to perform the hypothetical monopolist test quantitatively is not
available, the conceptual framework of the test provides a useful methodological tool for gathering
and analyzing evidence pertinent to customer substitution and to market definition. The Agencies
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follow the hypothetical monopolist test to the extent possible given the available evidence, bearing
in mind that the ultimate goal of market definition is to help determine whether the merger may
substantially lessen competition.

4.1.4 Product Market Definition with Targeted Customers

If a hypothetical monopolist could profitably target a subset of customers for price increases, the
Agencies may identify relevant markets defined around those targeted customers, to whom a
hypothetical monopolist would profitably and separately impose at least a SSNIP. Markets to serve
targeted customers are also known as price discrimination markets. In practice, the Agencies
identify price discrimination markets only where they believe there is a realistic prospect of an
adverse competitive effect on a group of targeted customers.

Example 11: Glass containers have many uses. In response to a price increase for glass containers,
some users would substitute substantially to plastic or metal containers, but baby food
manufacturers would not. If a hypothetical monopolist could price separately and limit arbitrage,
baby food manufacturers would be vulnerable to a targeted increase in the price of glass containers.
The Agencies could define a distinct market for glass containers used to package baby food.

The Agencies also often consider markets for targeted customers when prices are individually
negotiated and suppliers have information about customers that would allow a hypothetical
monopolist to identify customers that are likely to pay a higher price for the relevant product. If
prices are negotiated individually with customers, the hypothetical monopolist test may suggest
relevant markets that are as narrow as individual customers (see also Section 6.2 on bargaining and
auctions). Nonetheless, the Agencies often define markets for groups of targeted customers, i.e., by
type of customer, rather than by individual customer. By so doing, the Agencies are able to rely on
aggregated market shares that can be more helpful in predicting the competitive effects of the
merger.

4.2 Geographic Market Definition

The arena of competition affected by the merger may be geographically bounded if geography limits
some customers’ willingness or ability to substitute to some products, or some suppliers’ willingness
or ability to serve some customers. Both supplier and customer locations can affect this. The
Agencies apply the principles of market definition described here and in Section 4.1 to define a
relevant market with a geographic dimension as well as a product dimension.

The scope of geographic markets often depends on transportation costs. Other factors such as
language, regulation, tariff and non-tariff trade barriers, custom and familiarity, reputation, and
service availability may impede long-distance or international transactions. The competitive
significance of foreign firms may be assessed at various exchange rates, especially if exchange rates
have fluctuated in the recent past.

In the absence of price discrimination based on customer location, the Agencies normally define
geographic markets based on the locations of suppliers, as explained in subsection 4.2.1. In other
cases, notably if price discrimination based on customer location is feasible as is often the case when
delivered pricing is commonly used in the industry, the Agencies may define geographic markets
based on the locations of customers, as explained in subsection 4.2.2.
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4.2.1 Geographic Markets Based on the Locations of Suppliers

Geographic markets based on the locations of suppliers encompass the region from which sales are
made. Geographic markets of this type often apply when customers receive goods or services at
suppliers’ locations. Competitors in the market are firms with relevant production, sales, or service
facilities in that region. Some customers who buy from these firms may be located outside the
boundaries of the geographic market.

The hypothetical monopolist test requires that a hypothetical profit-maximizing firm that was the
only present or future producer of the relevant product(s) located in the region would impose at least
a SSNIP from at least one location, including at least one location of one of the merging firms. In
this exercise the terms of sale for all products produced elsewhere are held constant. A single firm
may operate in a number of different geographic markets, even for a single product.

Example 12: The merging parties both have manufacturing plants in City X. The relevant product is
expensive to transport and suppliers price their products for pickup at their locations. Rival plants
are some distance away in City Y. A hypothetical monopolist controlling all plants in City X could
profitably impose a SSNIP at these plants. Competition from more distant plants would not defeat
the price increase because supplies coming from more distant plants require expensive
transportation. The relevant geographic market is defined around the plants in City X.

When the geographic market is defined based on supplier locations, sales made by suppliers located
in the geographic market are counted, regardless of the location of the customer making the
purchase.

In considering likely reactions of customers to price increases for the relevant product(s) imposed in
a candidate geographic market, the Agencies consider any reasonably available and reliable
evidence, including:

e how customers have shifted purchases in the past between different geographic locations in
response to relative changes in price or other terms and conditions;

e the cost and difficulty of transporting the product (or the cost and difficulty of a customer
traveling to a seller’s location), in relation to its price;

o whether suppliers need a presence near customers to provide service or support;

o evidence on whether sellers base business decisions on the prospect of customers switching
between geographic locations in response to relative changes in price or other competitive
variables;

e the costs and delays of switching from suppliers in the candidate geographic market to
suppliers outside the candidate geographic market; and

e the influence of downstream competition faced by customers in their output markets.

4.2.2 Geographic Markets Based on the Locations of Customers
When the hypothetical monopolist could discriminate based on customer location, the Agencies may
define geographic markets based on the locations of targeted customers.” Geographic markets of this

type often apply when suppliers deliver their products or services to customers’ locations.
Geographic markets of this type encompass the region into which sales are made. Competitors in the
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market are firms that sell to customers in the specified region. Some suppliers that sell into the
relevant market may be located outside the boundaries of the geographic market.

The hypothetical monopolist test requires that a hypothetical profit-maximizing firm that was the
only present or future seller of the relevant product(s) to customers in the region would impose at
least a SSNIP on some customers in that region. A region forms a relevant geographic market if this
price increase would not be defeated by substitution away from the relevant product or by arbitrage,
e.g., customers in the region travelling outside it to purchase the relevant product. In this exercise,
the terms of sale for products sold to all customers outside the region are held constant.

Example 13: Customers require local sales and support. Suppliers have sales and service operations
in many geographic areas and can discriminate based on customer location. The geographic market
can be defined around the locations of customers.

Example 14: Each merging firm has a single manufacturing plant and delivers the relevant product
to customers in City X and in City Y. The relevant product is expensive to transport. The merging
firms’ plants are by far the closest to City X, but no closer to City Y than are numerous rival plants.
This fact pattern suggests that customers in City X may be harmed by the merger even if customers
in City Y are not. For that reason, the Agencies consider a relevant geographic market defined
around customers in City X. Such a market could be defined even if the region around the merging
firms’ plants would not be a relevant geographic market defined based on the location of sellers
because a hypothetical monopolist controlling all plants in that region would find a SSNIP imposed
on all of its customers unprofitable due to the loss of sales to customers in City Y.

When the geographic market is defined based on customer locations, sales made to those customers
are counted, regardless of the location of the supplier making those sales.

Example 15: Customers in the United States must use products approved by U.S. regulators. Foreign
customers use products not approved by U.S. regulators. The relevant product market consists of
products approved by U.S. regulators. The geographic market is defined around U.S. customers.
Any sales made to U.S. customers by foreign suppliers are included in the market, and those foreign
suppliers are participants in the U.S. market even though located outside it.

5. Market Participants, Market Shares, and Market Concentration

The Agencies normally consider measures of market shares and market concentration as part of their
evaluation of competitive effects. The Agencies evaluate market shares and concentration in
conjunction with other reasonably available and reliable evidence for the ultimate purpose of
determining whether a merger may substantially lessen competition.

Market shares can directly influence firms’ competitive incentives. For example, if a price reduction
to gain new customers would also apply to a firm’s existing customers, a firm with a large market
share may be more reluctant to implement a price reduction than one with a small share. Likewise, a
firm with a large market share may not feel pressure to reduce price even if a smaller rival does.
Market shares also can reflect firms’ capabilities. For example, a firm with a large market share may
be able to expand output rapidly by a larger absolute amount than can a small firm. Similarly, a
large market share tends to indicate low costs, an attractive product, or both.
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5.1 Market Participants

All firms that currently earn revenues in the relevant market are considered market participants.
Vertically integrated firms are also included to the extent that their inclusion accurately reflects their
competitive significance. Firms not currently earning revenues in the relevant market, but that have
committed to entering the market in the near future, are also considered market participants.

Firms that are not current producers in a relevant market, but that would very likely provide rapid
supply responses with direct competitive impact in the event of a SSNIP, without incurring
significant sunk costs, are also considered market participants. These firms are termed “rapid
entrants.” Sunk costs are entry or exit costs that cannot be recovered outside the relevant market.
Entry that would take place more slowly in response to adverse competitive effects, or that requires
firms to incur significant sunk costs, is considered in Section 9.

Firms that produce the relevant product but do not sell it in the relevant geographic market may be
rapid entrants. Other things equal, such firms are most likely to be rapid entrants if they are close to
the geographic market.

Example 16: Farm A grows tomatoes halfway between Cities X and Y. Currently, it ships its
tomatoes to City X because prices there are two percent higher. Previously it has varied the
destination of its shipments in response to small price variations. Farm A would likely be a rapid
entrant participant in a market for tomatoes in City Y.

Example 17: Firm B has bid multiple times to supply milk to School District S, and actually supplies
milk to schools in some adjacent areas. It has never won a bid in School District S, but is well
qualified to serve that district and has often nearly won. Firm B would be counted as a rapid entrant
in a market for school milk in School District S.

More generally, if the relevant market is defined around targeted customers, firms that produce
relevant products but do not sell them to those customers may be rapid entrants if they can easily
and rapidly begin selling to the targeted customers.

Firms that clearly possess the necessary assets to supply into the relevant market rapidly may also be
rapid entrants. In markets for relatively homogeneous goods where a supplier’s ability to compete
depends predominantly on its costs and its capacity, and not on other factors such as experience or
reputation in the relevant market, a supplier with efficient idle capacity, or readily available “swing”
capacity currently used in adjacent markets that can easily and profitably be shifted to serve the
relevant market, may be a rapid entrant.® However, idle capacity may be inefficient, and capacity
used in adjacent markets may not be available, so a firm’s possession of idle or swing capacity alone
does not make that firm a rapid entrant.

5.2 Market Shares
The Agencies normally calculate market shares for all firms that currently produce products in the

relevant market, subject to the availability of data. The Agencies also calculate market shares for
other market participants if this can be done to reliably reflect their competitive significance.
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Market concentration and market share data are normally based on historical evidence. However,
recent or ongoing changes in market conditions may indicate that the current market share of a
particular firm either understates or overstates the firm’s future competitive significance. The
Agencies consider reasonably predictable effects of recent or ongoing changes in market conditions
when calculating and interpreting market share data. For example, if a new technology that is
important to long-term competitive viability is available to other firms in the market, but is not
available to a particular firm, the Agencies may conclude that that firm’s historical market share
overstates its future competitive significance. The Agencies may project historical market shares
into the foreseeable future when this can be done reliably.

The Agencies measure market shares based on the best available indicator of firms’ future
competitive significance in the relevant market. This may depend upon the type of competitive
effect being considered, and on the availability of data. Typically, annual data are used, but where
individual transactions are large and infrequent so annual data may be unrepresentative, the
Agencies may measure market shares over a longer period of time.

In most contexts, the Agencies measure each firm’s market share based on its actual or projected
revenues in the relevant market. Revenues in the relevant market tend to be the best measure of
attractiveness to customers, since they reflect the real-world ability of firms to surmount all of the
obstacles necessary to offer products on terms and conditions that are attractive to customers. In
cases where one unit of a low-priced product can substitute for one unit of a higher-priced product,
unit sales may measure competitive significance better than revenues. For example, a new, much
less expensive product may have great competitive significance if it substantially erodes the
revenues earned by older, higher-priced products, even if it earns relatively few revenues. In cases
where customers sign long-term contracts, face switching costs, or tend to re-evaluate their suppliers
only occasionally, revenues earned from recently acquired customers may better reflect the
competitive significance of suppliers than do total revenues.

In markets for homogeneous products, a firm’s competitive significance may derive principally from
its ability and incentive to rapidly expand production in the relevant market in response to a price
increase or output reduction by others in that market. As a result, a firm’s competitive significance
may depend upon its level of readily available capacity to serve the relevant market if that capacity
is efficient enough to make such expansion profitable. In such markets, capacities or reserves may
better reflect the future competitive significance of suppliers than revenues, and the Agencies may
calculate market shares using those measures. Market participants that are not current producers
may then be assigned positive market shares, but only if a measure of their competitive significance
properly comparable to that of current producers is available. When market shares are measured
based on firms’ readily available capacities, the Agencies do not include capacity that is committed
or so profitably employed outside the relevant market, or so high-cost, that it would not likely be
used to respond to a SSNIP in the relevant market.

Example 18: The geographic market is defined around customers in the United States. Firm X
produces the relevant product outside the United States, and most of its sales are made to customers
outside the United States. In most contexts, Firm X’s market share will be based on its sales to U.S.
customers, not its total sales or total capacity. However, if the relevant product is homogeneous, and
if Firm X would significantly expand sales to U.S. customers rapidly and without incurring
significant sunk costs in response to a SSNIP, the Agencies may base Firm X’s market share on its
readily available capacity to serve U.S. customers.
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When the Agencies define markets serving targeted customers, these same principles are used to
measure market shares, as they apply to those customers. In most contexts, each firm’s market share
is based on its actual or projected revenues from the targeted customers. However, the Agencies
may instead measure market shares based on revenues from a broader group of customers if doing
so would more accurately reflect the competitive significance of different suppliers in the relevant
market. Revenues earned from a broader group of customers may also be used when better data are
thereby available.

5.3 Market Concentration

Market concentration is often one useful indicator of likely competitive effects of a merger. In
evaluating market concentration, the Agencies consider both the post-merger level of market
concentration and the change in concentration resulting from a merger. Market shares may not fully
reflect the competitive significance of firms in the market or the impact of a merger. They are used
in conjunction with other evidence of competitive effects. See Sections 6 and 7.

In analyzing mergers between an incumbent and a recent or potential entrant, to the extent the
Agencies use the change in concentration to evaluate competitive effects, they will do so using
projected market shares. A merger between an incumbent and a potential entrant can raise
significant competitive concerns. The lessening of competition resulting from such a merger is more
likely to be substantial, the larger is the market share of the incumbent, the greater is the competitive
significance of the potential entrant, and the greater is the competitive threat posed by this potential
entrant relative to others.

The Agencies give more weight to market concentration when market shares have been stable over
time, especially in the face of historical changes in relative prices or costs. If a firm has retained its
market share even after its price has increased relative to those of its rivals, that firm already faces
limited competitive constraints, making it less likely that its remaining rivals will replace the
competition lost if one of that firm’s important rivals is eliminated due to a merger. By contrast,
even a highly concentrated market can be very competitive if market shares fluctuate substantially
over short periods of time in response to changes in competitive offerings. However, if competition
by one of the merging firms has significantly contributed to these fluctuations, perhaps because it
has acted as a maverick, the Agencies will consider whether the merger will enhance market power
by combining that firm with one of its significant rivals.

The Agencies may measure market concentration using the number of significant competitors in the
market. This measure is most useful when there is a gap in market share between significant
competitors and smaller rivals or when it is difficult to measure revenues in the relevant market. The
Agencies also may consider the combined market share of the merging firms as an indicator of the
extent to which others in the market may not be able readily to replace competition between the
merging firms that is lost through the merger.

The Agencies often calculate the Herfindahl-Hirschman Index (“HHI”) of market concentration. The
HHI is calculated by summing the squares of the individual firms’ market shares,” and thus gives
proportionately greater weight to the larger market shares. When using the HHI, the Agencies
consider both the post-merger level of the HHI and the increase in the HHI resulting from the
mergelro. The increase in the HHI is equal to twice the product of the market shares of the merging
firms.—
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Based on their experience, the Agencies generally classify markets into three types:

e UnconcentratedMarkets: HHI below 1500
e Moderately Concentrated Markets: HHI between 1500 and 2500
o Highly Concentrated Markets: HHI above 2500

The Agencies employ the following general standards for the relevant markets they have defined:

e Small Change in Concentration: Mergers involving an increase in the HHI of less than 100
points are unlikely to have adverse competitive effects and ordinarily require no further
analysis.

e Unconcentrated Markets: Mergers resulting in unconcentrated markets are unlikely to have
adverse competitive effects and ordinarily require no further analysis.

e Moderately Concentrated Markets: Mergers resulting in moderately concentrated markets
that involve an increase in the HHI of more than 100 points potentially raise significant
competitive concerns and often warrant scrutiny.

e Highly Concentrated Markets: Mergers resulting in highly concentrated markets that involve
an increase in the HHI of between 100 points and 200 points potentially raise significant
competitive concems and often warrant scrutiny. Mergers resulting in highly concentrated
markets that involve an increase in the HHI of more than 200 points will be presumed to be
likely to enhance market power. The presumption may be rebutted by persuasive evidence
showing that the merger is unlikely to enhance market power.

The purpose of these thresholds is not to provide a rigid screen to separate competitively benign
mergers from anticompetitive ones, although high levels of concentration do raise concerns. Rather,
they provide one way to identify some mergers unlikely to raise competitive concerns and some
others for which it is particularly important to examine whether other competitive factors confirm,
reinforce, or counteract the potentially harmful effects of increased concentration. The higher the
post-merger HHI and the increase in the HHI, the greater are the Agencies’ potential competitive
concerns and the greater is the likelihood that the Agencies will request additional information to
conduct their analysis.

6. Unilateral Effects

The elimination of competition between two firms that results from their merger may alone
constitute a substantial lessening of competition. Such unilateral effects are most apparent in a
merger to monopoly in a relevant market, but are by no means limited to that case. Whether
cognizable efficiencies resulting from the merger are likely to reduce or reverse adverse unilateral
effects is addressed in Section 10.

Several common types of unilateral effects are discussed in this section. Section 6.1 discusses
unilateral price effects in markets with differentiated products. Section 6.2 discusses unilateral
effects in markets where sellers negotiate with buyers or prices are determined through auctions.
Section 6.3 discusses unilateral effects relating to reductions in output or capacity in markets for
relatively homogeneous products. Section 6.4 discusses unilateral effects arising from diminished
innovation or reduced product variety. These effects do not exhaust the types of possible unilateral
effects; for example, exclusionary unilateral effects also can arise.
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A merger may result in different unilateral effects along different dimensions of competition. For
example, a merger may increase prices in the short term but not raise longer-term concemns about
innovation, either because rivals will provide sufficient innovation competition or because the
merger will generate cognizable research and development efficiencies. See Section 10.

6.1 Pricing of Differentiated Products

In differentiated product industries, some products can be very close substitutes and compete
strongly with each other, while other products are more distant substitutes and compete less
strongly. For example, one high-end product may compete much more directly with another high-
end product than with any low-end product.

A merger between firms selling differentiated products may diminish competition by enabling the
merged firm to profit by unilaterally raising the price of one or both products above the pre-merger
level. Some of the sales lost due to the price rise will merely be diverted to the product of the merger
partner and, depending on relative margins, capturing such sales loss through merger may make the
price increase profitable even though it would not have been profitable prior to the merger.

The extent of direct competition between the products sold by the merging parties is central to the
evaluation of unilateral price effects. Unilateral price effects are greater, the more the buyers of
products sold by one merging firm consider products sold by the other merging firm to be their next
choice. The Agencies consider any reasonably available and reliable information to evaluate the
extent of direct competition between the products sold by the merging firms. This includes
documentary and testimonial evidence, win/loss reports and evidence from discount approval
processes, customer switching patterns, and customer surveys. The types of evidence relied on often
overlap substantially with the types of evidence of customer substitution relevant to the hypothetical
monopolist test. See Section 4.1.1.

Substantial unilateral price elevation post-merger for a product formerly sold by one of the merging
firms normally requires that a significant fraction of the customers purchasing that product view
products formerly sold by the other merging firm as their next-best choice. However, unless pre-
merger margins between price and incremental cost are low, that significant fraction need not
approach a majority. For this purpose, incremental cost is measured over the change in output that
would be caused by the price change considered. A merger may produce significant unilateral
effects for a given product even though many more sales are diverted to products sold by non-
merging firms than to products previously sold by the merger partner.

Example 19: In Example 5, the merged entity controlling Products A and B would raise prices ten
percent, given the product offerings and prices of other firms. In that example, one-third of the sales
lost by Product A when its price alone is raised are diverted to Product B. Further analysis is
required to account for repositioning, entry, and efficiencies.

In some cases, the Agencies may seek to quantify the extent of direct competition between a product
sold by one merging firm and a second product sold by the other merging firm by estimating the
diversion ratio from the first product to the second product. The diversion ratio is the fraction of unit
sales lost by the first product due to an increase in its price that would be diverted to the second
product. Diversion ratios between products sold by one merging firm and products sold by the other
merging firm can be very informative for assessing unilateral price effects, with higher diversion
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ratios indicating a greater likelihood of such effects. Diversion ratios between products sold by
merging firms and those sold by non-merging firms have at most secondary predictive value.

Adverse unilateral price effects can arise when the merger gives the merged entity an incentive to
raise the price of a product previously sold by one merging firm and thereby divert sales to products
previously sold by the other merging firm, boosting the profits on the latter products. Taking as
given other prices and product offerings, that boost to profits is equal to the value to the merged firm
of the sales diverted to those products. The value of sales diverted to a product is equal to the
number of units diverted to that product multiplied by the margin between price and incremental
cost on that product. In some cases, where sufficient information is available, the Agencies assess
the value of diverted sales, which can serve as an indicator of the upward pricing pressure on the
first product resulting from the merger. Diagnosing unilateral price effects based on the value of
diverted sales need not rely on market definition or the calculation of market shares and
concentration. The Agencies rely much more on the value of diverted sales than on the level of the
HHI for diagnosing unilateral price effects in markets with differentiated products. If the value of
diverted sales is proportionately small, significant unilateral price effects are unlikely.™

Where sufficient data are available, the Agencies may construct economic models designed to
quantify the unilateral price effects resulting from the merger. These models often include
independent price responses by non-merging firms. They also can incorporate merger-specific
efficiencies. These merger simulation methods need not rely on market definition. The Agencies do
not treat merger simulation evidence as conclusive in itself, and they place more weight on whether
their merger simulations consistently predict substantial price increases than on the precise
prediction of any single simulation.

A merger is unlikely to generate substantial unilateral price increases if non-merging parties offer
very close substitutes for the products offered by the merging firms. In some cases, non-merging
firms may be able to reposition their products to offer close substitutes for the products offered by
the merging firms. Repositioning is a supply-side response that is evaluated much like entry, with
consideration given to timeliness, likelihood, and sufficiency. See Section 9. The Agencies consider
whether repositioning would be sufficient to deter or counteract what otherwise would be significant
anticompetitive unilateral effects from a differentiated products merger.

6.2 Bargaining and Auctions

In many industries, especially those involving intermediate goods and services, buyers and sellers
negotiate to determine prices and other terms of trade. In that process, buyers commonly negotiate
with more than one seller, and may play sellers off against one another. Some highly structured
forms of such competition are known as auctions. Negotiations often combine aspects of an auction
with aspects of one-on-one negotiation, although pure auctions are sometimes used in government
procurement and elsewhere.

A merger between two competing sellers prevents buyers from playing those sellers off against each
other in negotiations. This alone can significantly enhance the ability and incentive of the merged
entity to obtain a result more favorable to it, and less favorable to the buyer, than the merging firms
would have offered separately absent the merger. The Agencies analyze unilateral effects of this
type using similar approaches to those described in Section 6.1.
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Anticompetitive unilateral effects in these settings are likely in proportion to the frequency or
probability with which, prior to the merger, one of the merging sellers had been the runner-up when
the other won the business. These effects also are likely to be greater, the greater advantage the
runner-up merging firm has over other suppliers in meeting customers’ needs. These effects also
tend to be greater, the more profitable were the pre-merger winning bids. All of these factors are
likely to be small if there are many equally placed bidders.

The mechanisms of these anticompetitive unilateral effects, and the indicia of their likelihood, differ
somewhat according to the bargaining practices used, the auction format, and the sellers’
information about one another’s costs and about buyers’ preferences. For example, when the
merging sellers are likely to know which buyers they are best and second best placed to serve, any
anticompetitive unilateral effects are apt to be targeted at those buyers; when sellers are less well
informed, such effects are more apt to be spread over a broader class of buyers.

6.3 Capacity and Output for Homogeneous Products

In markets involving relatively undifferentiated products, the Agencies may evaluate whether the
merged firm will find it profitable unilaterally to suppress output and elevate the market price. A
firm may leave capacity idle, refrain from building or obtaining capacity that would have been
obtained absent the merger, or eliminate pre-existing production capabilities. A firm may also divert
the use of capacity away from one relevant market and into another so as to raise the price in the
former market. The competitive analyses of these alternative modes of output suppression may
differ.

A unilateral output suppression strategy is more likely to be profitable when (1) the merged firm’s
market share is relatively high; (2) the share of the merged firm’s output already committed for sale
at prices unaffected by the output suppression is relatively low; (3) the margin on the suppressed
output is relatively low; (4) the supply responses of rivals are relatively small; and (5) the market
elasticity of demand is relatively low.

A merger may provide the merged firm a larger base of sales on which to benefit from the resulting
price rise, or it may eliminate a competitor that otherwise could have expanded its output in
response to the price rise.

Example 20: Firms A and B both produce an industrial commodity and propose to merge. The
demand for this commodity is insensitive to price. Firm A is the market leader. Firm B produces
substantial output, but its operating margins are low because it operates high-cost plants. The other
suppliers are operating very near capacity. The merged firm has an incentive to reduce output at the
high-cost plants, perhaps shutting down some of that capacity, thus driving up the price it receives
on the remainder of its output. The merger harms customers, notwithstanding that the merged firm
shifts some output from high-cost plants to low-cost plants.

In some cases, a merger between a firm with a substantial share of the sales in the market and a firm
with significant excess capacity to serve that market can make an output suppression strategy
profitable.’? This can occur even if the firm with the excess capacity has a relatively small share of
sales, if that firm’s ability to expand, and thus keep price from rising, has been making an output
suppression strategy unprofitable for the firm with the larger market share.
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6.4 Innovation and Product Variety

Competition often spurs firms to innovate. The Agencies may consider whether a merger is likely to
diminish innovation competition by encouraging the merged firm to curtail its innovative efforts
below the level that would prevail in the absence of the merger. That curtailment of innovation
could take the form of reduced incentive to continue with an existing product-development effort or
reduced incentive to initiate development of new products.

The first of these effects is most likely to occur if at least one of the merging firms is engaging in
efforts to introduce new products that would capture substantial revenues from the other merging
firm. The second, longer-run effect is most likely to occur if at least one of the merging firms has
capabilities that are likely to lead it to develop new products in the future that would capture
substantial revenues from the other merging firm. The Agencies therefore also consider whether a
merger will diminish innovation competition by combining two of a very small number of firms
with the strongest capabilities to successfully innovate in a specific direction.

The Agencies evaluate the extent to which successful innovation by one merging firm is likely to
take sales from the other, and the extent to which post-merger incentives for future innovation will
be lower than those that would prevail in the absence of the merger. The Agencies also consider
whether the merger is likely to enable innovation that would not otherwise take place, by bringing
together complementary capabilities that cannot be otherwise combined or for some other merger-
specific reason. See Section 10.

The Agencies also consider whether a merger is likely to give the merged firm an incentive to cease
offering one of the relevant products sold by the merging parties. Reductions in variety following a
merger may or may not be anticompetitive. Mergers can lead to the efficient consolidation of
products when variety offers little in value to customers. In other cases, a merger may increase
variety by encouraging the merged firm to reposition its products to be more differentiated from one
another.

If the merged firm would withdraw a product that a significant number of customers strongly prefer
to those products that would remain available, this can constitute a harm to customers over and
above any effects on the price or quality of any given product. If there is evidence of such an effect,
the Agencies may inquire whether the reduction in variety is largely due to a loss of competitive
incentives attributable to the merger. An anticompetitive incentive to eliminate a product as a result
of'the merger is greater and more likely, the larger is the share of profits from that product coming at
the expense of profits from products sold by the merger partner. Where a merger substantially
reduces competition by bringing two close substitute products under common ownership, and one of
those products is eliminated, the merger will often also lead to a price increase on the remaining
product, but that is not a necessary condition for anticompetitive effect.

Example 21: Firm A sells a high-end product at a premium price. Firm B sells a mid-range product
at a lower price, serving customers who are more price sensitive. Several other firms have low-end
products. Firms A and B together have a large share of the relevant market. Firm A proposes to
acquire Firm B and discontinue Firm B’s product. Firm A expects to retain most of Firm B’s
customers. Firm A may not find it profitable to raise the price of its high-end product after the
merger, because doing so would reduce its ability to retain Firm B’s more price-sensitive customers.
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The Agencies may conclude that the withdrawal of Firm B’s product results from a loss of
competition and materially harms customers.

7. Coordinated Effects

A merger may diminish competition by enabling or encouraging post-merger coordinated interaction
among firms in the relevant market that harms customers. Coordinated interaction involves conduct
by multiple firms that is profitable for each of them only as a result of the accommodating reactions
of the others. These reactions can blunt a firm’s incentive to offer customers better deals by
undercutting the extent to which such a move would win business away from rivals. They also can
enhance a firm’s incentive to raise prices, by assuaging the fear that such a move would lose
customers to rivals.

Coordinated interaction includes a range of conduct. Coordinated interaction can involve the explicit
negotiation of a common understanding of how firms will compete or refrain from competing. Such
conduct typically would itself violate the antitrust laws. Coordinated interaction also can involve a
similar common understanding that is not explicitly negotiated but would be enforced by the
detection and punishment of deviations that would undermine the coordinated interaction.
Coordinated interaction alternatively can involve parallel accommodating conduct not pursuant to a
prior understanding. Parallel accommodating conduct includes situations in which each rival’s
response to competitive moves made by others is individually rational, and not motivated by
retaliation or deterrence nor intended to sustain an agreed-upon market outcome, but nevertheless
emboldens price increases and weakens competitive incentives to reduce prices or offer customers
better terms. Coordinated interaction includes conduct not otherwise condemned by the antitrust
laws.

The ability of rival firms to engage in coordinated conduct depends on the strength and
predictability of rivals’ responses to a price change or other competitive initiative. Under some
circumstances, a merger can result in market concentration sufficient to strengthen such responses or
enable multiple firms in the market to predict them more confidently, thereby affecting the
competitive incentives of multiple firms in the market, not just the merged firm.

7.1 Impact of Merger on Coordinated Interaction

The Agencies examine whether a merger is likely to change the manner in which market participants
interact, inducing substantially more coordinated interaction. The Agencies seek to identify how a
merger might significantly weaken competitive incentives through an increase in the strength,
extent, or likelihood of coordinated conduct. There are, however, numerous forms of coordination,
and the risk that a merger will induce adverse coordinated effects may not be susceptible to
quantification or detailed proof. Therefore, the Agencies evaluate the risk of coordinated effects
using measures of market concentration (see Section 5) in conjunction with an assessment of
whether a market is vulnerable to coordinated conduct. See Section 7.2. The analysis in Section 7.2
applies to moderately and highly concentrated markets, as unconcentrated markets are unlikely to be
vulnerable to coordinated conduct.

Pursuant to the Clayton Act’s incipiency standard, the Agencies may challenge mergers that in their
judgment pose a real danger of harm through coordinated effects, even without specific evidence
showing precisely how the coordination likely would take place. The Agencies are likely to
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challenge a merger if the following three conditions are all met: (1) the merger would significantly
increase concentration and lead to a moderately or highly concentrated market; (2) that market
shows signs of vulnerability to coordinated conduct (see Section 7.2); and (3) the Agencies have a
credible basis on which to conclude that the merger may enhance that vulnerability. An acquisition
eliminating a maverick firm (see Section 2.1.5) in a market vulnerable to coordinated conduct is
likely to cause adverse coordinated effects.

7.2 Evidence a Market is Vulnerable to Coordinated Conduct

The Agencies presume that market conditions are conducive to coordinated interaction if firms
representing a substantial share in the relevant market appear to have previously engaged in express
collusion affecting the relevant market, unless competitive conditions in the market have since
changed significantly. Previous express collusion in another geographic market will have the same
weight if the salient characteristics of that other market at the time of the collusion are comparable
to those in the relevant market. Failed previous attempts at collusion in the relevant market suggest
that successful collusion was difficult pre-merger but not so difficult as to deter attempts, and a
merger may tend to make success more likely. Previous collusion or attempted collusion in another
product market may also be given substantial weight if the salient characteristics of that other
market at the time of the collusion are closely comparable to those in the relevant market.

A market typically is more vulnerable to coordinated conduct if each competitively important firm’s
significant competitive initiatives can be promptly and confidently observed by that firm’s rivals.
This is more likely to be the case if the terms offered to customers are relatively transparent. Price
transparency can be greater for relatively homogeneous products. Even if terms of dealing are not
transparent, transparency regarding the identities of the firms serving particular customers can give
rise to coordination, e.g., through customer or territorial allocation. Regular monitoring by suppliers
of one another’s prices or customers can indicate that the terms offered to customers are relatively
transparent.

A market typically is more vulnerable to coordinated conduct if a firm’s prospective competitive
reward from attracting customers away from its rivals will be significantly diminished by likely
responses of those rivals. This is more likely to be the case, the stronger and faster are the responses
the firm anticipates from its rivals. The firm is more likely to anticipate strong responses if there are
few significant competitors, if products in the relevant market are relatively homogeneous, if
customers find it relatively easy to switch between suppliers, or if suppliers use meeting-competition
clauses.

A firm is more likely to be deterred from making competitive initiatives by whatever responses
occur if sales are small and frequent rather than via occasional large and long-term contracts or if
relatively few customers will switch to it before rivals are able to respond. A firm is less likely to be
deterred by whatever responses occur if the firm has little stake in the status quo. For example, a
firm with a small market share that can quickly and dramatically expand, constrained neither by
limits on production nor by customer reluctance to switch providers or to entrust business to a
historically small provider, is unlikely to be deterred. Firms are also less likely to be deterred by
whatever responses occur if competition in the relevant market is marked by leapfrogging
technological innovation, so that responses by competitors leave the gains from successful
innovation largely intact.
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A market is more apt to be vulnerable to coordinated conduct if the firm initiating a price increase
will lose relatively few customers after rivals respond to the increase. Similarly, a market is more
apt to be vulnerable to coordinated conduct if a firm that first offers a lower price or improved
product to customers will retain relatively few customers thus attracted away from its rivals after
those rivals respond.

The Agencies regard coordinated interaction as more likely, the more the participants stand to gain
from successful coordination. Coordination generally is more profitable, the lower is the market
elasticity of demand.

Coordinated conduct can harm customers even if not all firms in the relevant market engage in the
coordination, but significant harm normally is likely only if a substantial part of the market is
subject to such conduct. The prospect of harm depends on the collective market power, in the
relevant market, of firms whose incentives to compete are substantially weakened by coordinated
conduct. This collective market power is greater, the lower is the market elasticity of demand. This
collective market power is diminished by the presence of other market participants with small
market shares and little stake in the outcome resulting from the coordinated conduct, if these firms
can rapidly expand their sales in the relevant market.

Buyer characteristics and the nature of the procurement process can affect coordination. For
example, sellers may have the incentive to bid aggressively for a large contract even if they expect
strong responses by rivals. This is especially the case for sellers with small market shares, if they
can realistically win such large contracts. In some cases, a large buyer may be able to strategically
undermine coordinated conduct, at least as it pertains to that buyer’s needs, by choosing to put up
for bid a few large contracts rather than many smaller ones, and by making its procurement
decisions opaque to suppliers.

8. Powerful Buyers

Powerful buyers are often able to negotiate favorable terms with their suppliers. Such terms may
reflect the lower costs of serving these buyers, but they also can reflect price discrimination in their
favor.

The Agencies consider the possibility that powerful buyers may constrain the ability of the merging
parties to raise prices. This can occur, for example, if powerful buyers have the ability and incentive
to vertically integrate upstream or sponsor entry, or if the conduct or presence of large buyers
undermines coordinated effects. However, the Agencies do not presume that the presence of
powerful buyers alone forestalls adverse competitive effects flowing from the merger. Even buyers
that can negotiate favorable terms may be harmed by an increase in market power. The Agencies
examine the choices available to powerful buyers and how those choices likely would change due to
the merger. Normally, a merger that eliminates a supplier whose presence contributed significantly
to a buyer’s negotiating leverage will harm that buyer.

Example 22: Customer C has been able to negotiate lower pre-merger prices than other customers
by threatening to shift its large volume of purchases from one merging firm to the other. No other
suppliers are as well placed to meet Customer C’s needs for volume and reliability. The merger is
likely to harm Customer C. In this situation, the Agencies could identify a price discrimination
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market consisting of Customer C and similarly placed customers. The merger threatens to end
previous price discrimination in their favor.

Furthermore, even if some powerful buyers could protect themselves, the Agencies also consider
whether market power can be exercised against other buyers.

Example 23: In Example 22, if Customer C instead obtained the lower pre-merger prices based on a
credible threat to supply its own needs, or to sponsor new entry, Customer C might not be harmed.
However, even in this case, other customers may still be harmed.

9. Entry

The analysis of competitive effects in Sections 6 and 7 focuses on current participants in the relevant
market. That analysis may also include some forms of entry. Firms that would rapidly and easily
enter the market in response to a SSNIP are market participants and may be assigned market shares.
See Sections 5.1 and 5.2. Firms that have, prior to the merger, committed to entering the market also
will normally be treated as market participants. See Section 5.1. This section concerns entry or
adjustments to pre-existing entry plans that are induced by the merger.

As part of their full assessment of competitive effects, the Agencies consider entry into the relevant
market. The prospect of entry into the relevant market will alleviate concems about adverse
competitive effects only if such entry will deter or counteract any competitive effects of concern so
the merger will not substantially harm customers.

The Agencies consider the actual history of entry into the relevant market and give substantial
weight to this evidence. Lack of successful and effective entry in the face of non-transitory increases
in the margins earned on products in the relevant market tends to suggest that successful entry is
slow or difficult. Market values of incumbent firms greatly exceeding the replacement costs of their
tangible assets may indicate that these firms have valuable intangible assets, which may be difficult
or time consuming for an entrant to replicate.

A merger is not likely to enhance market power if entry into the market is so easy that the merged
firm and its remaining rivals in the market, either unilaterally or collectively, could not profitably
raise price or otherwise reduce competition compared to the level that would prevail in the absence
of the merger. Entry is that easy if entry would be timely, likely, and sufficient in its magnitude,
character, and scope to deter or counteract the competitive effects of concem.

The Agencies examine the timeliness, likelihood, and sufficiency of the entry efforts an entrant
might practically employ. An entry effort is defined by the actions the firm must undertake to
produce and sell in the market. Various elements of the entry effort will be considered. These
elements can include: planning, design, and management; permitting, licensing, or other approvals;
construction, debugging, and operation of production facilities; and promotion (including necessary
introductory discounts), marketing, distribution, and satisfaction of customer testing and
qualification requirements. Recent examples of entry, whether successful or unsuccessful, generally
provide the starting point for identifying the elements of practical entry efforts. They also can be
informative regarding the scale necessary for an entrant to be successful, the presence or absence of
entry barriers, the factors that influence the timing of entry, the costs and risk associated with entry,
and the sales opportunities realistically available to entrants.
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If the assets necessary for an effective and profitable entry effort are widely available, the Agencies
will not necessarily attempt to identify which firms might enter. Where an identifiable set of firms
appears to have necessary assets that others lack, or to have particularly strong incentives to enter,
the Agencies focus their entry analysis on those firms. Firms operating in adjacent or
complementary markets, or large customers themselves, may be best placed to enter. However, the
Agencies will not presume that a powerful firm in an adjacent market or a large customer will enter
the relevant market unless there is reliable evidence supporting that conclusion.

In assessing whether entry will be timely, likely, and sufficient, the Agencies recognize that precise
and detailed information may be difficult or impossible to obtain. The Agencies consider reasonably
available and reliable evidence bearing on whether entry will satisfy the conditions of timeliness,
likelihood, and sufficiency.

9.1 Timeliness

In order to deter the competitive effects of concern, entry must be rapid enough to make unprofitable
overall the actions causing those effects and thus leading to entry, even though those actions would
be profitable until entry takes effect.

Even if the prospect of entry does not deter the competitive effects of concern, post-merger entry
may counteract them. This requires that the impact of entrants in the relevant market be rapid
enough that customers are not significantly harmed by the merger, despite any anticompetitive harm
that occurs prior to the entry.

The Agencies will not presume that an entrant can have a significant impact on prices before that
entrant is ready to provide the relevant product to customers unless there is reliable evidence that
anticipated future entry would have such an effect on prices.

9.2 Likelihood

Entry is likely if it would be profitable, accounting for the assets, capabilities, and capital needed
and the risks involved, including the need for the entrant to incur costs that would not be recovered
if the entrant later exits. Profitability depends upon (a) the output level the entrant is likely to obtain,
accounting for the obstacles facing new entrants; (b) the price the entrant would likely obtain in the
post-merger market, accounting for the impact of that entry itself on prices; and (c) the cost per unit
the entrant would likely incur, which may depend upon the scale at which the entrant would operate.

9.3 Sufficiency

Even where timely and likely, entry may not be sufficient to deter or counteract the competitive
effects of concern. For example, in a differentiated product industry, entry may be insufficient
because the products offered by entrants are not close enough substitutes to the products offered by
the merged firm to render a price increase by the merged firm unprofitable. Entry may also be
insufficient due to constraints that limit entrants’ competitive effectiveness, such as limitations on
the capabilities of the firms best placed to enter or reputational barriers to rapid expansion by new
entrants. Entry by a single firm that will replicate at least the scale and strength of one of the
merging firms is sufficient. Entry by one or more firms operating at a smaller scale may be
sufficient if such firms are not at a significant competitive disadvantage.
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10. Efficiencies

Competition usually spurs firms to achieve efficiencies internally. Nevertheless, a primary benefit of
mergers to the economy is their potential to generate significant efficiencies and thus enhance the
merged firm’s ability and incentive to compete, which may result in lower prices, improved quality,
enhanced service, or new products. For example, merger-generated efficiencies may enhance
competition by permitting two ineffective competitors to form a more effective competitor, e.g., by
combining complementary assets. In a unilateral effects context, incremental cost reductions may
reduce or reverse any increases in the merged firm’s incentive to elevate price. Efficiencies also may
lead to new or improved products, even if they do not immediately and directly affect price. In a
coordinated effects context, incremental cost reductions may make coordination less likely or
effective by enhancing the incentive of a maverick to lower price or by creating a new maverick
firm. Even when efficiencies generated through a merger enhance a firm’s ability to compete,
however, a merger may have other effects that may lessen competition and make the merger
anticompetitive.

The Agencies credit only those efficiencies likely to be accomplished with the proposed merger and
unlikely to be accomplished in the absence of either the proposed merger or another means having
comparable anticompetitive effects. These are termed merger-specific efficiencies.’2 Only
alternatives that are practical in the business situation faced by the merging firms are considered in
making this determination. The Agencies do not insist upon a less restrictive alternative that is
merely theoretical.

Efficiencies are difficult to verify and quantify, in part because much of the information relating to
efficiencies is uniquely in the possession of the merging firms. Moreover, efficiencies projected
reasonably and in good faith by the merging firms may not be realized. Therefore, it is incumbent
upon the merging firms to substantiate efficiency claims so that the Agencies can verify by
reasonable means the likelihood and magnitude of each asserted efficiency, how and when each
would be achieved (and any costs of doing so), how each would enhance the merged firm’s ability
and incentive to compete, and why each would be merger-specific.

Efficiency claims will not be considered if they are vague, speculative, or otherwise cannot be
verified by reasonable means. Projections of efficiencies may be viewed with skepticism,
particularly when generated outside of the usual business planning process. By contrast, efficiency
claims substantiated by analogous past experience are those most likely to be credited.

Cognizable efficiencies are merger-specific efficiencies that have been verified and do not arise
from anticompetitive reductions in output or service. Cognizable efficiencies are assessed net of
costs produced by the merger or incurred in achieving those efficiencies.

The Agencies will not challenge a merger if cognizable efficiencies are of a character and magnitude
such that the merger is not likely to be anticompetitive in any relevant market.” To make the
requisite determination, the Agencies consider whether cognizable efficiencies likely would be
sufficient to reverse the merger’s potential to harm customers in the relevant market, e.g., by
preventing price increases in that market.!> In conducting this analysis, the Agencies will not simply
compare the magnitude of the cognizable efficiencies with the magnitude of the likely harm to
competition absent the efficiencies. The greater the potential adverse competitive effect of a merger,
the greater must be the cognizable efficiencies, and the more they must be passed through to
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customers, for the Agencies to conclude that the merger will not have an anticompetitive effect in
the relevant market. When the potential adverse competitive effect of a merger is likely to be
particularly substantial, extraordinarily great cognizable efficiencies would be necessary to prevent
the merger from being anticompetitive. In adhering to this approach, the Agencies are mindful that
the antitrust laws give competition, not internal operational efficiency, primacy in protecting
customers.

In the Agencies’ experience, efficiencies are most likely to make a difference in merger analysis
when the likely adverse competitive effects, absent the efficiencies, are not great. Efficiencies
almost never justify a merger to monopoly or near-monopoly. Just as adverse competitive effects
can arise along multiple dimensions of conduct, such as pricing and new product development, so
too can efficiencies operate along multiple dimensions. Similarly, purported efficiency claims based
on lower prices can be undermined if they rest on reductions in product quality or variety that
customers value.

The Agencies have found that certain types of efficiencies are more likely to be cognizable and
substantial than others. For example, efficiencies resulting from shifting production among facilities
formerly owned separately, which enable the merging firms to reduce the incremental cost of
production, are more likely to be susceptible to verification and are less likely to result from
anticompetitive reductions in output. Other efficiencies, such as those relating to research and
development, are potentially substantial but are generally less susceptible to verification and may be
the result of anticompetitive output reductions. Yet others, such as those relating to procurement,
management, or capital cost, are less likely to be merger-specific or substantial, or may not be
cognizable for other reasons.

When evaluating the effects of a merger on innovation, the Agencies consider the ability of the
merged firm to conduct research or development more effectively. Such efficiencies may spur
innovation but not affect short-term pricing. The Agencies also consider the ability of the merged
firm to appropriate a greater fraction of the benefits resulting from its innovations. Licensing and
intellectual property conditions may be important to this enquiry, as they affect the ability of a firm
to appropriate the benefits of its innovation. Research and development cost savings may be
substantial and yet not be cognizable efficiencies because they are difficult to verify or result from
anticompetitive reductions in innovative activities.

11. Failure and Exiting Assets

Notwithstanding the analysis above, a merger is not likely to enhance market power if imminent
failure, as defined below, of one of the merging firms would cause the assets of that firm to exit the
relevant market. This is an extreme instance of the more general circumstance in which the
competitive significance of one of the merging firms is declining: the projected market share and
significance of the exiting firm is zero. If the relevant assets would otherwise exit the market,
customers are not worse off after the merger than they would have been had the merger been
enjoined.

The Agencies do not normally credit claims that the assets of the failing firm would exit the relevant
market unless all of the following circumstances are met: (1) the allegedly failing firm would be
unable to meet its financial obligations in the near future; (2) it would not be able to reorganize
successfully under Chapter 11 of the Bankruptcy Act; and (3) it has made unsuccessful good-faith
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efforts to elicit reasonable alternative offers that would keep its tangible and intangible assets in the
relevant market and pose a less severe danger to competition than does the proposed merger.*®

Similarly, a merger is unlikely to cause competitive harm if the risks to competition arise from the
acquisition of a failing division. The Agencies do not normally credit claims that the assets of a
division would exit the relevant market in the near future unless both of the following conditions are
met: (1) applying cost allocation rules that reflect true economic costs, the division has a persistently
negative cash flow on an operating basis, and such negative cash flow is not economically justified
for the firm by benefits such as added sales in complementary markets or enhanced customer
goodwill;> and (2) the owner of the failing division has made unsuccessful good-faith efforts to
elicit reasonable alternative offers that would keep its tangible and intangible assets in the relevant
market and pose a less severe danger to competition than does the proposed acquisition.

12. Mergers of Competing Buyers

Mergers of competing buyers can enhance market power on the buying side of the market, just as
mergers of competing sellers can enhance market power on the selling side of the market. Buyer
market power is sometimes called “monopsony power.”

To evaluate whether a merger is likely to enhance market power on the buying side of the market,
the Agencies employ essentially the framework described above for evaluating whether a merger is
likely to enhance market power on the selling side of the market. In defining relevant markets, the
Agencies focus on the alternatives available to sellers in the face of a decrease in the price paid by a
hypothetical monopsonist.

Market power on the buying side of the market is not a significant concern if suppliers have
numerous attractive outlets for their goods or services. However, when that is not the case, the
Agencies may conclude that the merger of competing buyers is likely to lessen competition in a
manner harmful to sellers.

The Agencies distinguish between effects on sellers arising from a lessening of competition and
effects arising in other ways. A merger that does not enhance market power on the buying side of
the market can nevertheless lead to a reduction in prices paid by the merged firm, for example, by
reducing transactions costs or allowing the merged firm to take advantage of volume-based
discounts. Reduction in prices paid by the merging firms not arising from the enhancement of
market power can be significant in the evaluation of efficiencies from a merger, as discussed in
Section 10.

The Agencies do not view a short-run reduction in the quantity purchased as the only, or best,
indicator of whether a merger enhances buyer market power. Nor do the Agencies evaluate the
competitive effects of mergers between competing buyers strictly, or even primarily, on the basis of
effects in the downstream markets in which the merging firms sell.

Example 24: Merging Firms A and B are the only two buyers in the relevant geographic market for
an agricultural product. Their merger will enhance buyer power and depress the price paid to
farmers for this product, causing a transfer of wealth from farmers to the merged firm and
inefficiently reducing supply. These effects can arise even if the merger will not lead to any increase
in the price charged by the merged firm for its output.
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13. Partial Acquisitions

In most horizontal mergers, two competitors come under common ownership and control,
completely and permanently eliminating competition between them. This elimination of competition
is a basic element of merger analysis. However, the statutory provisions referenced in Section 1 also
apply to one firm’s partial acquisition of a competitor. The Agencies therefore also review
acquisitions of minority positions involving competing firms, even if such minority positions do not
necessarily or completely eliminate competition between the parties to the transaction.

When the Agencies determine that a partial acquisition results in effective control of the target firm,
or involves substantially all of the relevant assets of the target firm, they analyze the transaction
much as they do a merger. Partial acquisitions that do not result in effective control may
nevertheless present significant competitive concerns and may require a somewhat distinct analysis
from that applied to full mergers or to acquisitions involving effective control. The details of the
post-acquisition relationship between the parties, and how those details are likely to affect
competition, can be important. While the Agencies will consider any way in which a partial
acquisition may affect competition, they generally focus on three principal effects.

First, a partial acquisition can lessen competition by giving the acquiring firm the ability to
influence the competitive conduct of the target firm. A voting interest in the target firm or specific
governance rights, such as the right to appoint members to the board of directors, can permit such
influence. Such influence can lessen competition because the acquiring firm can use its influence to
induce the target firm to compete less aggressively or to coordinate its conduct with that of the
acquiring firm.

Second, a partial acquisition can lessen competition by reducing the incentive of the acquiring firm
to compete. Acquiring a minority position in a rival might significantly blunt the incentive of the
acquiring firm to compete aggressively because it shares in the losses thereby inflicted on that rival.
This reduction in the incentive of the acquiring firm to compete arises even if cannot influence the
conduct of the target firm. As compared with the unilateral competitive effect of a full merger, this
effect is likely attenuated by the fact that the ownership is only partial.

Third, a partial acquisition can lessen competition by giving the acquiring firm access to non-public,
competitively sensitive information from the target firm. Even absent any ability to influence the
conduct of the target firm, access to competitively sensitive information can lead to adverse
unilateral or coordinated effects. For example, it can enhance the ability of the two firms to
coordinate their behavior, and make other accommodating responses faster and more targeted. The
risk of coordinated effects is greater if the transaction also facilitates the flow of competitively
sensitive information from the acquiring firm to the target firm.

Partial acquisitions, like mergers, vary greatly in their potential for anticompetitive effects.
Accordingly, the specific facts of each case must be examined to assess the likelihood of harm to
competition. While partial acquisitions usually do not enable many of the types of efficiencies
associated with mergers, the Agencies consider whether a partial acquisition is likely to create
cognizable efficiencies.
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FOOTNOTES

1 These Guidelines replace the Horizontal Merger Guidelines issued in 1992, revised in 1997. They
reflect the ongoing accumulation of experience at the Agencies. The Commentary on the Horizontal
Merger Guidelines issued by the Agencies in 2006 remains a valuable supplement to these
Guidelines. These Guidelines may be revised from time to time as necessary to reflect significant
changes in enforcement policy, to clarify existing policy, or to reflect new leaming. These
Guidelines do not cover vertical or other types of non-horizontal acquisitions.

2 These Guidelines are not intended to describe how the Agencies will conduct the litigation of
cases they decide to bring. Although relevant in that context, these Guidelines neither dictate nor
exhaust the range of evidence the Agencies may introduce in litigation.

3 High margins commonly arise for products that are significantly differentiated. Products involving
substantial fixed costs typically will be developed only if suppliers expect there to be enough
differentiation to support margins sufficient to cover those fixed costs. High margins can be
consistent with incumbent firms earning competitive returns.

4 If the pricing incentives of the firms supplying the products in the candidate market differ
substantially from those of the hypothetical monopolist, for reasons other than the latter’s control
over a larger group of substitutes, the Agencies may instead employ the concept of a hypothetical
profit-maximizing cartel comprised of the firms (with all their products) that sell the products in the
candidate market. This approach is most likely to be appropriate if the merging firms sell products
outside the candidate market that significantly affect their pricing incentives for products in the
candidate market. This could occur, for example, if the candidate market is one for durable
equipment and the firms selling that equipment derive substantial net revenues from selling spare
parts and service for that equipment.

5 Market definition for the evaluation of non-merger antitrust concerns such as monopolization or
facilitating practices will differ in this respect if the effects resulting from the conduct of concern are
already occurring at the time of evaluation.

6 While margins are important for implementing the hypothetical monopolist test, high margins are
not in themselves of antitrust concern.

7 For customers operating in multiple locations, only those customer locations within the targeted
zone are included in the market.

8 If this type of supply side substitution is nearly universal among the firms selling one or more of a
group of products, the Agencies may use an aggregate description of markets for those products as a
matter of convenience.

9 For example, a market consisting of four firms with market shares of thirty percent, thirty percent,
twenty percent, and twenty percent has an HHI of 2600 (302 + 302 + 202 + 202 = 2600). The HHI
ranges from 10,000 (in the case of'a pure monopoly) to a number approaching zero (in the case of an
atomistic market). Although it is desirable to include all firms in the calculation, lack of information
about firms with small shares is not critical because such firms do not affect the HHI significantly.
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10 For example, the merger of firms with shares of five percent and ten percent of the market would
increase the HHI by 100 (5 x 10 x 2 = 100).

11 For this purpose, the value of diverted sales is measured in proportion to the lost revenues
attributable to the reduction in unit sales resulting from the price increase. Those lost revenues equal
the reduction in the number of units sold of that product multiplied by that product’s price.

12 Such a merger also can cause adverse coordinated effects, especially if the acquired firm with
excess capacity was disrupting effective coordination.

13 The Agencies will not deem efficiencies to be merger-specific if they could be attained by
practical alternatives that mitigate competitive concerns, such as divestiture or licensing. If a merger
affects not whether but only when an efficiency would be achieved, only the timing advantage is a
merger-specific efficiency.

14 The Agencies normally assess competition in each relevant market affected by a merger
independently and normally will challenge the merger if it is likely to be anticompetitive in any
relevant market. In some cases, however, the Agencies in their prosecutorial discretion will consider
efficiencies not strictly in the relevant market, but so inextricably linked with it that a partial
divestiture or other remedy could not feasibly eliminate the anticompetitive effect in the relevant
market without sacrificing the efficiencies in the other market(s). Inextricably linked efficiencies are
most likely to make a difference when they are great and the likely anticompetitive effect in the
relevant market(s) is small so the merger is likely to benefit customers overall.

15 The Agencies normally give the most weight to the results of this analysis over the short term.
The Agencies also may consider the effects of cognizable efficiencies with no short-term, direct
effect on prices in the relevant market. Delayed benefits from efficiencies (due to delay in the
achievement of, or the realization of customer benefits from, the efficiencies) will be given less
weight because they are less proximate and more difficult to predict. Efficiencies relating to costs
that are fixed in the short term are unlikely to benefit customers in the short term, but can benefit
customers in the longer run, e.g., if they make new product introduction less expensive.

16 Any offer to purchase the assets of the failing firm for a price above the liquidation value of those
assets will be regarded as a reasonable alternative offer. Liquidation value is the highest value the
assets could command for use outside the relevant market.

17 Because the parent firm can allocate costs, revenues, and intra-company transactions among itself
and its subsidiaries and divisions, the Agencies require evidence on these two points that is not
solely based on management plans that could have been prepared for the purpose of demonstrating
negative cash flow or the prospect of exit from the relevant market.
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Pesa3s Jlopaxumnanujse

Cua MeXZyHapoZHONU KOHKypeHIuH (a1 QyH aMeHTaIbHbIX
OCHOB OM3Heca U IIpaBa)

Pesrome

ABTOp TpyJda 0OOCHOBBIBA€T, YTO KOHKYPEHLHUs "9TO HE BpaxJa IpeJIpUHUMATENed - OHO
naHo ot bora mns motuBammu mydmieil paGoTel U 3()(EKTUBHOCTH - Jaxe B CEMbE, MEXKIY
HOBOPOJKACHHBIMM OpaToM U CeCTpoi JeHCTBYeT WHCTHUHKT KOHKYPEHIMH M 00a cTaparoTcs
[I0KA3aThCsl JIyULIUM 00pa3oM pOJUTENSIM U OCTAJIbHBIM OJIM3KUM, HO OHU BCEXE NPEJaHHO OYEHb

TMOOST Opyr-apyra.
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FJ'IaBHOC, YTO KOHKYPCHIMA HE BbIILJIA U3 I'PaHUIl JO3BOJICHHOCTH, T.C. HC IICPCIIATrHYJIa B paMKU

HEZ00POCOBECTHON KOHKYPEHITUH.

Ecan HeT 4YecTHOM KOHKYPEHIUMHM, BBICOKOKBATU(DHUIMPOBAHHbIE KaJIpbl M TEXHUYECKHE
MHHOBAllUM OKAa3blBAIOTCA B pPyKax MOHOINOJIMM M 3HAaTOKOB MOTYT IIPEBPAaTUTh B CMEIIHbIE

UTPYLIKH.

Hamu wuccnenoBanusi mokasaau, 4YTO, TJ€ BbIIIE HAIIM MHAEKCHl CHUJIbl KOHKYPEHIIMH, B
OCHOBHOM (PMKCHPYIOTCSI BBICOKHE YPOBHU 3(PPEKTUBHOCTU (pe3yIbTATUBHOCTH) MEXAYHAPOIHOU

KOHKYpEHIIUH, YTO, [I0 MOEMY IIPEICTABICHUIO, JOJKHO BBIPAXKATHCS B POCTE:

1) mpeBblIeHWs TEMIIOB MPOW3BOIUTEIBHOCTH TpyAa HaX TemMnamu (HOHIOBOOPYKEHHOCTH,

CJIeJIOBATEIbHO, pocTa (OHI00TAAYH;

2) COOTHOIIEHUS YPOBHA 3KCIOPTA K JYyYIIEMY TaHHOMY MOKa3aTesto 3a BCIO PETPOCIEKTUBY (T.€. K

MaKCHUMaJIBHBIM IOTCHI MAaJIbHBIM BOSMO)KHOCTSIM);

3) cooTHOLIEHUSI POOOTOB, aBTOMATUYECKOIO U IMOJIYaBTOMATUYECKOrOo 00OpyIOBaHUs K 00IeMy

KOJIMYECTBY TEXHUKU B COTIOCTABUMOM (PUHAHCOBOM BBIPAKEHUH (IKOHOMUKO-(DMHAHCOBBIN ayauT);
4) COOTHOLIEHUs] POCTA YUCTHIX (PUHAHCOBBIX JJOXOJOB K POCTY 3aTpart;

5) COOTHOLICHHUSA YHUCTBIX (bI/IHaHCOBI)IX J0X0O0B K pacxoJaM MCHCIKMCHTA WJIM TPaHCAKIHMOHHBIM
3arparaM, 4YTO MCKJIOYaACT HCKYCCTBCHHBIﬁ pocT O0XO0A0OB 3a CUCT B3AYTHUA 3aTparT H

OTBCTCTBCHHOCTDb HEIIOCPCACTBCHHO BO3JIaracT Ha MCHCIP)KMCHT.

Brlmeyka3aHHble  MMOKa3aTeld, IO MOEMY MHEHHUIO, C JIy4dlled CTOPOHBI BBISBISIOT
3G PEKTUBHOCTH MEXTyHAPOIHONW KOHKYPEHIINHU, KOTOPasi MPOSIBIISIETCS KaK Ha MAaKpo, TaK ¥ MHKPO
YPOBHSIX U Uil JaHHOW 3((PEeKTUBHOCTH, B IEpPBYK oOudepeab, OyAyT OTBETCTBEHHBI, KakK
MEXIYHApOJIHOE COTPYAHUYECTBO (B T.4. HeoOxoaumo pedopmupoBath OOH misa cosnanus
MEKyHApOIHOTO AaHTUMOHOIIOJIFHOTO areHTCTBAa), TaK M MPaBUTEIbCTBA TOCYAapCTB, KOTOPHIE B

OJIMHOYKE HE CIIOCOOHBI OCHUJIMTH CKPBIThIE KOBApHEHIINE MEX1yHApOIHbIE MOHONIOJIUH."

ABTOP npumes K BbIBOAY, 4YTO I PCKOMEHAAIMU MOKHO IIPECAJIOKUTL HACAIIBHBIC
nponopuuu 3PpQPEeKTUBHON KOHKYPEHIIMM MO COOTHOLUEHUIO M3BECTHOTO 30JI0TOro cedeHus 62:38.

Ilo 9TOMY COOTHOUICHWIO, KaK HM3BECTHO, IMMOCTPOCHBI 3BE3Abl KM CaMO YCJIOBCUCCKOC TECJIO.
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ECTCCTBGHHO, HUACAJIbHBIC MPONOPHHMKU HE BCCrJa BO3MOIXXHBI B IPAKTHUKE, TAKXKEC, KaK ObIBaeT

CIIOPTHUBHOC TCJIOCJIOKCHUEC YCJIOBCKA WJIM OUCHDB TOJICTOC UJIKM OYCHb XYy 0¢€.

C yderoM BBIIIEYKAa3aHHOW MPOMOPIMU 30JI0TOTO CEYCHHUS, aBTOP MHIIET: «IPeIJI0KEHHBII
MHOIO TIEPBBIi HMHIEGKC HIEANbHOW  KOHKYPEHIMH, 10 MOEMYy OOOCHOBaHHOMY pacyeTaMH
MPEJICTABJICHUIO, JIOJDKeH ObITh Oosibiie, yem 100:38. Dto mpubnusutensHo 3 (=2,6...). Bropoit
MHJIEKC KOHKYPEHLIMH, TaKXKe, )KeJaTeJIbHO, JOJDKeH ObITh Oosblie 3-x. MaoeanpHoe KosnmdecTBa
KOMIIQHUM, TI0 ONBITY aHAJIU3a PHIHKOB, MPUOJIU3UTENBHO 12 - YHCIIO COBEPILIEHCTBA - KaK MOJIHOE
KOJIMYECTBO MECSIIEB B TOy (HE YYMTHIBAIOTCS Malible KOMIAHWH, Ha KOTOPBIX, K IPUMEPY, 3aHATHI
10 100 uenoBek M KOTOpble HE MOTYT CYLIECTBEHHO IMOBJIMATH Ha Makpo pbIHOK). Mtoro, mms
OpPHEHTAllMY, HJCabHBI MHTErpasbHBIA KO03(UIHEHT >PPEKTUBHONW KOHKYpPEHIIMH, 10 HAIIUM
pacyetam Haubosiee peHTaOENbHOW TMpakTUKH, [0JbKeH ObiTh 3x3x12=108. T.e., korma
UHTErpajbHbli K03(puiment Mensuie, yeM npubau3utTesnbHo 100, aHTUMOHOIOJIBHBIM OpraHam

CJICAYCT 3aAyMaThbCs.

Kak mpaBuiio, uHTErpansHelii K03(GpHULIUEHT, 11 TakKe CTPOro 00OCHOBAHHOTO OPHEHTHPA,
JIOJIKEH MMETh U BEpXHUU pyOex, npubiam3utenbHo, Ha ypoBHe 10000 (1Mo Hammm HaOMIOACHUAM
MEXKIYHAPOJIHOW TpakTuku, K npumepy 20x20x25 umen Hambosiee BBICOKYIO 3(D()EKTHBHOCTD,
[I0cJie 4ero HaOJII0JIaeTcsl pe3Koe COKpallleHHe pesysbTaTuBHOCTH). Ho eciv aHTUMOHONOJbHbIE
OpraHbl 4Ype3MepHO OyIyT ,,cTaparbcs' NPOTUB 100POCOBECTHBIX KPYIHBIX MPEANPUITHHA U JETUTh
UX, TO MOJIyYUM HCKYCCTBEHHBIN PBIHOK, I'Jle HHTErpalbHbIi Ko3pduuument 6yaer 6omnbme 10000 u
"KOpOTKO€E 3aMblKaHMe" (KOTOpOE B JIEKTPUYECTBE BbI3bIBACT U3JIMIIHUNA HAarpeB U MOPYY TEXHUKH)
Oyner naBath "ddexT" oveHb OOJNBIIMX HYKOHOMHUYECKHX IMOTepPh. Eciu Mbl OyneM HMETh, K
npuUMepy, 9Ype3MepHOe KOJIMUECTBO alTeK BO MHOTHX (TIOYTH B KaKJI0M) MUKPOpaiiOHaX, Mbl BMECTO

3¢ $EeKTUBHOIN KOHKYPEHLIUH, MOXKEM MOJIy4YUTh OO0JIbIIOE KOJIMYECTBO IPOCPOUEHHBIX JIEKAPCTB.

[IpencraBnenHoe MHOIO paszButue Meroposnoruu Eppomneiickoii Komuccun sddextruBHOCTH
CTPYKTYPHBIX CIBUTOB SKOHOMUKH, JI€JaeT BO3MOKHBIM OT/ACIUTH BIUSHUE CTPYKTYpHOTo (akTopa
B obOmem pocrte 3¢pdexkTuBHOCTH. Tak MBI CMOXKEM OINpPENEIUTh HACKOJIbKO 3((EKTHBHO
pacrpenenuny OJKETHBIE CPEelCTBA HAa MPHOPUTETH SKOHOMHYECKON IMOJUTHKH U HACKOJIBKO

s dexTuBHBIM ObUTa CBOOOIHAS KOHKYPEHIIMS U TIEPESIUB PECYPCOB M3 OJIHOM OTPaCiM B IPYTYIO.
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30JI0TOE cedyeHMe Jydllas opueHTauus U g nponopuuu ['ocynapcrBeHHoro u YactHoro
CEKTOPOB DKOHOMHUKHU IO COOCTBEHHOCTH Ha MMYILIECTBO. JlaHHas MpoIopuusi, Mo MOed TeopHuH

PaBHOBECHOTO peanu3Ma, JOJDKHAa ObITh OT HEMOHONOJIbHOTO paBHoBecus 50:50 no makcumym
npumepHo 2/3 YacTHoro cextopa K obmemy umymiectsy JkoHomuku CBobonHoro Prraka. Takas
OpPHEHTAallMs HOpMajbHa W sl YPOBHS HAIOTOBBIX MOCTYyIJICHHH [ocynapcTBeHHOTO OrOKeTa

npuMepHo oT Tperu K ypoBHIO BBII. Yposens 38%-0B ciyxur OOOCHOBAHHBIM HaMU W
IIPUMEPHBIM PYOeXXOM MaKCHUMH3AILUMU CpefHel IPUOBIIM KOMIAHUHM M, COOTBETCTBEHHO, IJIS

IIOJIHOM peajn3alliy pe3epBOB MUHUMU3AIIUK UX 3aTpaT.

CraTUCTHKA OTYETIMBO IOKA3bIBAET, YTO IPOCIEKHUBACTCA MOUYTH MpsMas CBA3b MEXAY
YPOBHEM JKM3HH U YPOBHEM CHJIbI KOHKypeHUUH. YeM OoJbllle CTaHOBHTHCS YPOBEHb Pa3BUTHS
CTpaHbl, TeM OOJIbIIIE MHJEKCHI CHJIbl KOHKYPEHLIMU €€ PhIHKOB. BbITekas U3 Hallero Meroja u ee

(dhopmMyI1, CUTy KOHKYPEHIIUHA MOKHO TIPEJICTaBUTh U Tpaduueckum oopazom.

AntuMoHonoNbHBIM onbIT CIIA nelcTBUTENIBHO HMMEET Jiydline pe3yibTaThl U WMHAekc
Xepdunnana-XupiumaHa JeHCTBUTEIBHO OYEHb IIIyOOKO XapaKTepu3yeT YpOBEHb KOHKYPEHIIMH,
HO OJIMH METOJ HE MOKET ObITh JOCTAaTOYHO UACATbHBIM JUI OLEHKH 3TOTO CJIOKHOI'O MOHATHUS -
HyX€H Ha0Op MHOro(akTOpPHBIX MHJEKCOB, BKJIOuYas Hamu, JIMHIa U MHOrue Apyrue riyookue

HUCCIICJOBAHUA.»

C yBaxxenuem TpyzoB JlaBuga Pukapzo, B Bompoce coBeplleHHOH KOHKypeHIuU, ABTOD
UMeeT Jpyrue B3IJIAAbI, yeM y camoro Puxapmo m kxputuka Puxkapmo - [Ixxoma Meiinapza
Keitnca. Puxapmo cumran, 4YTO, IpH COBEpIIEHHON KOHKYpPEHIUH, OOJBIIOe KOIUYIEeCTBO
KOHKYPEHTOB JIOJDKHBI OBITh PaBHOCIUIBHEI, a KefiHc KpuTuKoBan Takue B3ryagsl Kiraccukos u
YTBEpX/aJI, YTO COBEpUIEHHAsA KOHKYPEHIIUA He MMeeT CHJI M HeoOXOJVMO BMeENIaTeIbCTBO U3
BHe. P. Jlopakunanuge numer "f BHec HexkoTopyio HOBM3HY B noHATHu (CoBepuIeHHOH
KonkypeHuun. Dra HOBM3HAQ B IPUPOJHOM PpAaIlMOHATH3Me, I'DAaHUIBI (MHIEKCHI) KOTOPOI
TOJDKeH 3allUINATh 4esoBeK. boJblloe KOJMYecTBO He JOJKHO OBITH Oe3rpaHMYHBIM U He
006s3aTeIFHO PAaBHOCHIBHOCTD BCEX YYaCTHUKOB. B IIpupoie OTIMYHO COCYIeCTBYIOT OOIbIIne 1
MaJible PAaCTeHUsS U XXMBOTHBIE M PBIHOK TOXe JOJDKEH OBITh TaKOBBIM, HO 3aIUIIEHHBIM OT
TallHBIX CTOBOPOB HeZ0OPOCOBECTHBIX MOHOIONMNH. MBI Bcersa ZOKHBI TIOMHUTH O BO3MOXXHOM
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oTpuIaTeIbHOM 3¢¢eKTe "KOPOTKOrO 3aMBIKAHHA' B YCIOBHUAX O4YeHb OOJIBIIOTO KOJIMYECTBa

KOHKYPEHTOB IT0CJIe HCKYyCCTBEHHOTO pa3zie/IeHNs YeCTHBIX KPYITHBIX OU3Hec-00beKToB."

Revaz Lordkipanidze

The Force of International Competition
(For the Fundamentals of Business and Law)

Resume

R. Lordkipanidze writes, that a “Competition isn't the enmity of entrepreneurs - it's given by
God for a motivation of a better work and efficiency - even in the family, between newborn
brother and sister it's acting a competition instinct and both are trying to show the best own

abilities to parents and other relatives, but they even so devotedly love each other.

It's main issue, that a competition shouldn't come out of the permissible limits to a dishonest

competition.

If there is no honest competition, highly qualified staff and technical innovations are in the

hands of monopolies and high experts may turn into funny toys.

Our research has shown, that where above our indexes of a force of competition, mainly
recorded also high levels of efficiency of an international competition, which, in my view,

should be reflected in the growth of:

1) the excess of a tempo of labor productivity over a tempo of a capital-labor ratio for a needful

growth of a capital productivity;
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2) the ratio of a level of export to the max level of this indicator on the all retrospective (that’s

potential ability);

3) the ratio of robots, automatic and semi-automatic equipments to the total financial amount of

all equipments in comparable indicators (economic-financial audit);

4) the ratio of changes of net financial incomes to an increase of costs;

5) the ratio of net financial income to the expenses of management or transaction costs, which
eliminates of the artificial increase in revenues due swelling of costs and stimulates of the

management responsibility.

The above-mentioned indicators, in my opinion, show the best effectiveness of an
international competition, which acts on both - macro and micro levels and for this efficiency,
first of all, the reformation of the UN and creation of the international anti-monopoly agency
will be very necessary. Only alone even any strong Government isn't able to win with masked

insidious international monopolies.

I think, that readers of my works remember my measuring of the force of competition with
the similarity the measuring of a force of an electric current. After following studies, I came to
the conclusion that for recommendations we can suggest the ideal proportions of effective
competition on the famous golden ratio 62:38. By this ratio, as it's known, the stars and even the
human body are constructed. Naturally, the ideal proportions are not always possible in practice,

as well as the human body maybe is athletic or very fat or very thin.

In view of the above-mentioned proportion of the golden ratio, I offer the first index of a
max perfect competition, which, in my view based upon calculations, must be more, than
100:38. It's about 3 (more, than 2.6). The second index of competition, also preferably, should be
more, than 3. The ideal number of companies, by the experience of market analysis, are about 12

- the number of perfection - as the total number of months in the year (not taken into account

70



the small companies, which, for example, employed less, than 100 co-workers and which cannot
significantly influence on the macro market). Totally, the ideal integral coefficient of effective
competition, according to our calculations of the most cost-effective (profitable) practice, for
orientation must be 3x3x12 = 108. That's, when the integral coefficient is less, than about 100,

competition authorities should take thought.

As a rule, for also strictly justified orientation, the integral coefficient should also have the
top line approximately at the level of 10,000 (according to our observations of international
practice, for example 20x20x25 have the highest efficiency, with a following sharp reduction of
a productivity). But if the antimonopoly authorities will "try" too against honest large
enterprises and divide them, we'll get the artificial market, where the integral coefficient is
greater than 10,000 and "short circuit "(which in electricity cause the excessive heating and
damage to an equipment) will produce "effect" of very large economic losses. If we have, for
example, an excessive number of drugstores in very many (almost every) neighborhoods, we

won't have "an effect of a competition" and only can get a large number of expired drugs.

With presented from me the development of the methodology of the European Commission
for the effectiveness of structural changes of the economy, we can separate the influence of the
structural factor in the overall increase in efficiency. So we can determine how efficiently we
allocated budget funds to the priorities of economic policy and how effective were a free

competition and a mobility of resources from one branch to another.

The Golden Section is also the best orientation for the proportion between the State and
the Private sectors of Economy per the property. This proportion, according with my theory of
"real equilibrium", should be on a non-monopoly 50:50 balance up to a maximum about two-
third of an Economy Private Sector to the Free Market total property. This orientation is normal
also for the level of tax revenues of the State Budget from about third of GDP. The level of 38%
is justified by us exemplary level for a maximization of an average profit of companies and,

therefore, full realization of reserves to a minimization of their costs.
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Statistics clearly shows, that between quality of the life and the level of force of competition
exists almost a direct link. The higher is the level of development of the country, the more are
their markets' indexes of a competition. Coming out from our method and its formulas, strength

of competition can be represented by the schedule.

The USA antimonopoly experience really has the best results and Herfindahl-Hirschman
Index very deeply characterizes the level of competition, but one method cannot be ideally
enough for an estimate of this difficult notion - we need a set of multi-factorial evaluations,

including ours, Linda and many other deep surveys.

I have great respect to the works of David Ricardo, but in the matter of a perfect

competition, I have a different view than he and his critique - John Maynard Keynes.

Ricardo thought, that under perfect competition, a large number of competitors should be
equivalent, but Keynes criticized such views of Classics and He claimed, that such competition is

not effective and it's necessarily interventions from outside.

I made some news in the understanding of a perfect competition. These novelties are in the
natural rationalism of borders (indexes) of a Competition and a human should protect those
borders. A large number of competitors should not be without a boundary and it's not
necessarily the equivalence of all participants. The large and small plants and animals coexist
perfectly in a nature and a market must also be so, but protected from dishonest collusion
monopolies. We must always remember a possible negative effect of "short circuit" in conditions
of a very large number of competitors after the artificial division of the honest large business

objects.”
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