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Introduction 

   

The importance and basic objectives of the study. Studying legal issues of inchoate crimes is one of the most 

principle constitute elements of the modern policy of criminal law.  Inconsistent and contradictory verdicts and 

various old or new scientific studies clearly demonstrate contemporary relevance and significance of the issue. In 

order to make provisions of the general part of the criminal code more sophisticated, a number of countries (e.g. 

Georgia, England etc.)  founded commissions with the prime objective to define and modify inchoate crimes. 

However, despite this, the issue has so far remained unsolved and vague. With accordance to the new challenges 

there exist many legislative initiatives towards the issue which emphasize the importance of the research.  

The aim of the research is to reveal and analyze the problems related to the qualification of the inchoate crimes. 

The study of the issue by applying the comparative method and the verdicts delivered by the court is paramount 

to introduce legislative amendments and make the provisions more complete and all-embracing.   

With accordance to the aim and actuality of the study in the instant paper there is analyzed and discussed the 

types of inchoate crimes, such as: criminal attempt and preparation, their actus reus and mens rea (in the context 

of the problems in theory as well as in practice). With regard to this, subjective and objective theories of 

punishability of incomplete crimes are considered in this paper. We focus our attention on the countries which 

have more objective approach in this regard, such as Georgia, the Czech Republic, the Republic of Hungary etc., 

as well as countries which have more subjective attitude to the issue, such as the United States of America, 

England, Germany, France and others. Instant research supports more objective approach, which is based on 

comparision of practice and doctrins of the aforementioned countries, since it is supposed to give more guarantee 

for exact qualification for crime, individual freedom and the principle of legality.  

This research addresses the concept of preparation of crime, its place in the contemporary criminal law and the 

perspective of maintenance of its punishability as it represents one of the stages of (committing) a crime. In order 

to realize the objective of this research and illustrate that preparation of crime needs to be criminalized, 

preparation of crime will be set against the disclosure of intent on the one hand, and the criminal attempt on the 

other (with examples from Georgia, as well as foreign countries). In terms of the prime aim of the chapter, we 

discuss two mechanisms of punishablility of criminal preparation, general and special, and in connection with 

this, in this thesis, we demonstrate the technical nature of moving the general preparation of crime from the law 

and its formulation as a special corpus delicti, which is not related to the legal regulation of the issue. With 

reference to the main subject of this thesis, different types of incomplete crimes, such as conspiracy, solicitation 

and broad definition of an attempt, which are criminalized by legislations of foreign countries, will be analyzed 

and criticized. At the same time, we will demonstrate the vice sides of special punishability of criminal 

preparation in comparison with general preparation. In order to gain insights into the concept of preparation of 

crime, it is of crucial importance to remove some irrelevant actions from the Criminal Code of Georgia declared 

by the law as a preparation of crime, thereby suggesting unclear concept of preparation which can be confusing 

and make it difficult to properly understand the norm. Despite legislation defining, preparation as creation of 

‘’conditions’’, according to other article of the Criminal Code of Georgia (article 25, section 7) incitement is also 

considered to be preparation of crime. Incitement which means an unsuccessful attempt to persuade a person to 

commit a wrongdoing, is one and, moreover, unfinished condition to commit an offence, thus very remote from 

its completion.  From the comparative perspective there is analyzed countries with different approaches towards 

the issue (the United States of America, England, Germany, France and others.), as well as countries which 

consider general punishability of preparation (the Czech Republic, the Republic of Hungary etc).    

With regard to the aim of the research in thesis there is discussed not only the classical types of unfinished crimes 

(criminal attempt and preparation) but also other ones, such as: conspiracy, solicitation, delictum sui generis. 

Special preparation is punishable in countries from both continental European as well as Common Law systems. 
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However, as demonstrated by the analysis of criminal laws of some of these states, refusal to criminalize 

preparation of crime broadly is of only formal nature. These states, in most of the cases, try to fill the gap caused 

by the impunity of preparatory conduct with different legal mechanisms. The study shows more drastic nature 

of special punishability in comparison with general preparation. As the study supports punishability of general 

preparation it is crucial importance to reveal the up mentioned special mechanism’s less liberal nature.   

According to the research there are endangerment actions which deserve to be punished on an early stage 

(preparation), But in order the sentence be justified we must refuse to impose criminal responsibility in 

consideration of the category of crime (through random selection). Legislative organ should define specific crimes 

(irrespective of the degree of seriousness of crimes, are to be punished at the preparation stage) punishable in 

view of their criminal and political objectives, which means that there will not be as broad possibility for 

punishing preparation as it is now.  

For the aim of the study through the comparative method there is discussed the nature of criminal attempt and 

the approaches/theories developed and analyzed for years, which shows the legal problems and difficulties with 

regards to the qualification of criminal attempt. With regard to the qualification of criminal attempt there is 

critically discussed Georgian as well as foreign countries’ criminal law dogmatic and law practice. The study of 

the issue by applying the comparative method and the decisions delivered by the court is paramount to introduce 

legislative amendments and make the provisions more complete and all-embracing. With accordance to the aim 

the instant paper there is analyzed the notion of criminal attempt, its actus reus and mens rea (in the context of 

the problems in theory as well as in practice). Subjective and objective theories of punishability of criminal 

attempt are considered in this paper. We focus our attention on the countries which have more objective 

approach in this regard, such as the Czech Republic, the Republic of Hungary etc., as well as countries which 

have more subjective approach to the issue, such as the United States of America, England, Germany, France and 

others. Instant research supports more objective approach, which is based on comparision of practice and doctrins 

of the aforementioned countries, since it is supposed to give more guarantee for exact qualification for crime, 

individual freedom and the principle of legality.   

As one of the study’s aim is to draw the line between preparation and attempt there is discussed a lot of methods 

towards the issue.  We will focus on the legal nature of the stages of crime, which will be discussed through the 

method of comparative analysis that on its part will help to draw a line. Differentiating between preparation and 

attempt is crucial for imposition of criminal liability (e.g. in the U.S., England, Germany etc.), as well as 

determining the measure of punishment. According to the research Georgian criminal law is based on objective 

theory and qualification of unfinished crimes are being measured by possibilities and danger. In defining line 

between attempt and preparation it is crucial to clarify (objectively) at which point starts the execution of actus 

reus of the crime (and not according to the offender’s perspective as it is widely used in, e.g., German criminal 

law). For determining concrete possibility and direct danger there should be taken into consideration some 

objective and individual criteria such as closeness of action to completion of the crime in space and time; putting 

victim in danger; adroitness of perpetrator of crime; vulnerability of the victim and other individual 

characteristics of circumstances, which precisely through their peculiarity impact realization of direct danger fit 

into particular qualification. 

The special sub-chapter of the thesis is dedicated to the legal problems of mens rea of unfinished crimes. There is 

discussed the group of scholars who agree to punish criminal attempt with dolus eventualis and the opinion of 

those scientists who under mens rea of criminal attempt consider only direct intention.  The instant research 

supports the latter opinion because as an action criminalized at an early stage its subjective tendency should be 

higher so as criminal law does not lose its liberal nature and real function. Furthermore, according to the study, 

it is crucial importance for harmonic coexistence of different norms in criminal law system. In this respect, 

criminal law of Georgia is analyzed though systematic method. Inconsistent and contradictory law practice and 

various old or new scientific studies clearly demonstrate advantages of the model which is supported by the 

research.  
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As the study supports objective ground of punishability for inchoate crimes it is logical that the research 

recommends lenient sentence for them. In this respect new suggestions are imposed in the paper which renews 

the attitude towards punishment of unfinished crimes.  

Thus, the main aims of the study are:   

Identifying the main point of punishability of unfinished crimes. substantiating the advantages of objective theory 

for punishing incomplete crimes; 

Drawing the line between criminal attempt and preparation through the objective criterion; 

Substantiation of advantages of general preparation in comparison with special preparation and the former’s 

relevance to legality principal;  

Analyzing the approaches towards mens rea of unfinished crimes and backing the idea that dolus eventualis is 

not the relevant mens rea for criminal attempt and preparation;  

Justifying the need for compulsory reduction of penalty for unfinished crime and presenting and analyzing 

problems in this regard; 

The thesis will mainly use comparative methods giving us the opportunity to fully comprehend and meticulously 

analyze the subject of the research. In the addition we will employ different empirical methods to examine 

statistics in terms of general preparation.  The research will also center on the analysis and generalization of 

criminal law practice, in particular, on the analysis of the criminal law practice of the countries which will be 

discussed from a comparative point of view.     

The work includes: Introduction,4 chapters, 8 sub-chapters, conclusion and bibliography.  

 

 

I. chapter. brief historical analysis with regard to punishability of unfinished crimes in 

Georgian criminal law. 

(Since the 20s of the 20th century to present) 

 

In the first chapter of the instant study there has been analyzed the history and social-political contexts of more 

subjective and objective approaches of punishability of unfinished crimes in Georgia and its interconnection. The 

issue of different countries’ inclination to objective and subjective approaches can become clear if we take account 

of the context of historic and political ideology, modern challenges, as well as other aspects. In this regard, 

Georgian example is a good illustration how historic or political ideology affects punishability scale for inchoate 

crimes. According to the instant research criminal legislation in the Soviet Republic of Georgia, especially in the 

first half of 20th century, was characterized with extreme subjectivism, and the visible testimony of this is the 

fact that even bare intention was punishable. The second reform towards criminal law policy underwent in the 

60s as a result there were enacted new criminal law legislation. The new 1960 criminal code of Soviet Republic 

of Georgia was estimated as a more liberal one than previous criminal codes.  This can be explained with the 

social-political atmosphere and context which was existed in that period. It was preceded by the so-called De-

Stalinization period that led to the revision of criminal law and liberalization before legislative amendments. The 

next huge reform happened after declaring independence in Georgia, punishability of criminal attempt, in 

accordance with the new Criminal Code of Georgia (enacted in 1999), was completely founded on the objective 

theory; for qualifying as an attempt it became of crucial importance to determine how close an action was to the 
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completion of a crime. Punishment for unfinished crimes was more lenient, with this being another sign that it 

became more objective. however, in 2006, with the influence of “zero tolerance” policy, criminal justice became 

stricter with this affecting punishability of inchoate crimes; in addition to this, some elements of subjective theory 

also emerged, e.g. punishment received for preparation and attempt proved to be the same, and the decision of 

mitigation of punishments is now to be made according to the discretion of the court. Herein, as study shows, 

Georgian criminal court is predisposed to harsh sentence. Envisaging harsh sentences for unfinished crimes in 

itself means that the elements of subjective approach have surfaced in the legislation, but this does not mean its 

full subjectivisation.  

Georgian Criminal Code of 1999, which came into force in 2000, initially envisaged responsibility for especially 

grave crimes only; however, in 2006, with the influence of “zero tolerance” policy of criminal justice, 

punishability of grave crimes was also added to the list. With the changes of 2008 and 2011, the scope of crime 

preparation was even more widened and the third category – preparation of misdemeanor- was added to the 

existing two categories of crime. However, unlike grave and especially grave crimes, only 10 types of corpus 

delicti of misdemeanors are punishable at the stage of preparation, majority of which are crimes of malfeasance, 

criminalization of which, at a very early stage, was justified by the law as the purpose of criminal justice policy. 

It is noteworthy that with the growth of the scope of liability for crime preparation, amendments were made to 

the Private Part of the criminal code of Georgia as well. Specifically, legislative constructions of these actions 

were changed, prevention of which at the early stage and their severe punishment were influenced by the 

criminal laws of Europe. According to the instant study, the fight against corruption, the criminal underworld, 

and other similar very serious crimes, criminal law policy was automatically severed to other less serious crimes. 

Though, according to the findings, based on the analysis of criminal law practice, punishability of unfinished 

crimes mainly based more objective interpretations.  

According to the paper, the subjective orientation of the law was increased step by step with accordance to the 

main tasks and the aim of ideology under which influence even bare intention was criminalized. In this situation 

there were no place of objective tendencies, such as real danger and harm principle. 

From this short historic analysis can be concluded that the subjective or objective nature of formulation of 

inchoate crimes can serve as the measurement of states policy and its repression. Inchoate crime is an essential 

tool enabling a state to prevent crimes and defend legally protected interests. The question to what extent 

criminalization of inchoate crimes envisages human rights is linked to the nature (subjective or objective) of the 

basis of its punishability, as well as the aim of its criminalization.  

 

II. chapter. Punishability of general preparation. 

In the second chapter, which by itself contains 4 sub-chapters, has analyzed the second stage of a crime, more 

particular, criminal preparation, its legal nature and different approaches and problematic issues towards it.  

According to the study, justification of punishability of criminal preparation, this is explained by crime 

prevention and the necessity of protection of legal interests at an early stage. For this reason, Georgian legislation 

provides protection for legal interests from an early stage. Protection legal interests from an early stage it is not 

unfamiliar to foreign countries as well (e.g. United states of America, England, Germany, France etc.), for its 

justification they use the same standard, such as: protection of legal interests, high interest of public and so forth. 

It is noteworthy that not even a single abovementioned state – Georgia, United States of America (hereinafter 

referred to as “US”), Great Britain, and Germany – do not see a problem with regard to the criminalization of 

incomplete crimes in general. Some consider incomplete crime to mean conspiracy, solicitation, attempt or 

preparation; however, the aim of criminalization (protection of the legal good at the earliest stage and crime 
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prevention) is the one thing that unifies them all. Thus, difference is situated only with regard to the forms of 

prevention.  

There are two ways to punish preparation of crime, namely, general and special. The former envisages 

criminalization of preparation of crime, at the stage of crime development. If the action is prevented at the stage 

of preparation, two articles of private and general parts of the Criminal Code (hereinafter referred to as ‘’CC’’) 

will be applicable. The Article of the General Part of the CC criminalizes the preparation of crime, while the 

Article of the Private Part of the CC provides for the Corpus Delicti of the crime, commission of which was 

intended by the preparatory action. As for the latter, it provides separate corpus delicti for a preparatory conduct, 

delictum sui generis, which, unlike the general definition, is incorporated into the private part of the CC. The 

latter also envisages the creation of certain types of inchoate offences (conspiracy and solicitation) that are related 

to the actions provided by the private part of the CC, also the practice on broadening the definition of the attempt 

of a crime, which is also discussed in the paper.  

In the instant chapter, there has been analyzed the opponents’ arguments in detail against punishability of so 

called general preparation as well the opinions which supports the mentioned institution. we can see that not 

even a single country is against criminalization at an early stage; there is only formal distinction between their 

approach, and the research has showed some advantages of general criminalization, one of which states that 

legislator does not need to add multiple special delicts to the special part of criminal code in order to fill vacuum 

resulting from impunity of general preparation which causes unjustified thickening of a criminal code. Herewith, 

as it has been proved, criminalization of specific delicts instead of general criminalization is not a panacea for 

solving the aforementioned issues; on the contrary, this is the source of extra and unnecessary problems.   The 

research has revealed that qualification of ‘’unfinished’’ step of delictum sui generis is a very common practice in 

various countries. In this regard we can mention several issues, such as the fact that criminalization of preparative 

actions as delictum sui generis creates legal possibility it to be punished on its yet undeveloped stage finally 

leaving us with the possibility to define ‘’preparation of preparation’’ and ‘’attempt of attempt’’ as punishable acts. 

This approach thickens criminal law and finally we get overcriminalization; violation of Ne bis in idem principle. 

Allow us to bring an example of a person who purchases a gun with intent to rob and then commits robbery; the 

aforementioned countries have ground on the basis of which both crimes, possession of a gun with intent to rob 

and robbery itself are deemed to be punishable acts; however, in the countries which punishes preparation 

generally, first step would be defined as a preparation for robbery and after committing the crime of robbery, the 

crime of preparation would be overlapped by the preceding stage of crime and the person would be convicted for 

the completed crime only.  

For the purposes of the study, there has been discussed other inchoate crimes in detail which are punishable in 

those countries where preparation is not punishable.  In the USA, England, Spain and in Germany there is 

punishable even agreement with the parties to commit a crime without any additional steps towards it. In 

mentioned countries there is punishable also solicitation/incitement. According to the Anglo-American criminal 

law punishable is even so called chain incitement. Unlike general preparation conspiracy to commit a crime and 

solicitation are directed to all categories of crimes, it turns into not special, but rather the general rule, which 

unduly limits the autonomy of the person. In the study, there has been pointed out Pinkerton doctrine, according 

to which criminal offense by a co-conspirator likewise shall be attributed to the other co-conspirator if the action 

was reasonably foreseeable which is estimated as the strictest rule. 

Thus it can be stated that those countries which obstinately refuse to criminalize general preparation, administer 

punishment for actions which fall within much broader definitions of crime and criminalize these acts despite 

them being too “far away” from the completion of the crime.  

As for general preparation which is punishable by Georgian criminal code, according to the research its 

punishability based on objective criteria. Correspondingly, there has been discussed the main objective categories 

such as: real possibility and danger.  According to the thesis, unlike to abstract endangerment delicts, towards 
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which court is free from obligation to identify whether act has created danger in the concrete situation, with 

regard to general preparation it is utmost necessity to estimate danger.  Only those acts which creates real danger 

towards protected interests deserves to be qualified as a preparation, as for pre-preparation acts they have been 

estimated as disclosure of intent which should not be regarded as a crime.  

Preparation of crime, according to the CCoG, means the intentional creation of conditions for the perpetration 

of crime. The issue of what is meant by creation of conditions for the perpetration of crime is settled and is no 

longer a subject of controversy among legal experts. In Georgian as well as in foreign criminal legislations there 

is a widespread opinion that preparatory actions contribute and facilitate to the corpus delicti and are distinct 

from the perpetration of crime. According to these opinions, preparatory actions are diverse and their assessment 

is dependent upon the corpus delicti of a crime, commitment of which is intended by these actions. An example 

of the corpus delicti of a murder can be repair and bringing into working order of firearms, going to the crime 

scene, gathering of relevant information for committing a crime, unsuccessful incitement, supplying a poison 

with the intent to murder and so on. The objective side of the preparatory conduct (actus reus) is manifested 

through the creation of conditions for the perpetration of crime. What can be meant by the “creation of 

conditions” is a controversial issue. Many legal theorists believe that general definitions are unsafe since within 

the framework of such definitions determination of whether or not an action is a crime would be the prerogative 

of the prosecutor, hence the principle of “nullum crimen sine lege” would be violated. According to the paper 

the notion of preparation should be understood in the context of restrictive principles of criminal law that are 

applied by the legislators while criminalizing an action such as the principle of legality; principle of legality of an 

action; principle of fault liability and many more. The instant research has shared the opinion expressed in the 

Georgian legal literature that the preparation of crime should be defined in conjunction with attempted corpus 

delicti -,, its nearness with the attempt”. Correspondingly, the abovementioned examples are useless in order to 

illustrate the preparation of corpus delicti of a crime. Mere purchase of a firearm with the intent to kill someone 

would not meet the criteria of “nearness” and, accordingly, would not create the threat that is typical to the 

preparation of crime. It would be a different story if an armed individual were waiting for the appearance of the 

potential victim in order to shoot and kill him/her. In the latter case, preparation meets the criteria that are set 

by the law, i.e., it is an action that has the potential to entail a certain result and is close to the attempt of a crime, 

which correspondingly poses a threat to a protected concern. In the definition of preparation, legislators may not 

have accidentally demanded that in order for an action to qualify as preparation, certain “conditions” should exist, 

which once again emphasizes the necessity to take into account the real criteria while determining the 

preparation.  

For the purposes of the paper, in the mentioned chapter there has been analyzed Georgian criminal law practice 

with regard to general preparation. The main aim of this analysis was to understand what criteria is used by 

Georgian court in qualification process, mere acts or objectively relevant acts that create a real danger to protected 

interest. Analyzing the criminal law practice is utmost importance so as to fully release whether it is necessary to 

modify the notion of general preparation, how it is important to mention in the notion that such ‘’conditions’’ 

must be real. With this regard, there has been examined a lot of instances from the court. actions were qualified 

as preparation: a perpetrator’s action on their way to a facility having subjected to attack with intent to commit 

robbery; a persons’ action, who entered the supermarket with the intention of robbing it when they were 

checking the lock in order to bring necessary tools placed in the car parked nearby; providing an accomplice to a 

crime  with boxes full of illegally purchased guns and in this way helping him bring it to an offender who lives 

in another country; in relation to drug related crimes, such as its illegal sale, the stage of delivery of narcotics to 

the recipient; unsuccessful incitement with regard to corpus delicti of a murder; also spying and gathering 

information  about victim; Going to the airport of Tbilisi to fly to foreign country with intention to murder X 

who is in mentioned country;  Group of persons’ actions when they were going to commit a robbery after 5 days 

and so forth. 
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It is noteworthy that according to the research, there is much more such kind of cases, where early stage of a 

crime is estimated as a preparation, in Czech Republic. But unlike to Georgian criminal law, in Czechia it has its 

normative ground. According to the article 20 of criminal code of Czechia, purchasing a gun or conspiracy with 

intention to commit a crime is a preparation.  

According to the study, in the most of the cases, court reveals its inclination towards restrictive interpretation of 

preparation but there has been found cases where the slightest actions which did not create any real possibility 

and danger to protected interests they have been qualified as preparation as well. The principle of ultimo ratio 

that is determinative for the nature of criminal law, its aim is not only to protects criminal code from over 

criminalization with new offences but also to reduce possibility to broaden existed ones.  

Thus, it can be said that the court does not take into consideration in the process of qualification objective criteria 

such as: nearness, real possibility and danger but in the most of the cases we can see some tendencies of it. It can 

be said that the notion of preparation should be renewed which compels the court to give attention to the 

elements of preparation since without them there will be no crime. This kind of attitude provides more consistent 

and homogeneous practice which is the guarantee for human rights.  

For proper understanding of preparation (deliberate creation of circumstances) and its proper practical usage, it 

is important to have its systemic comprehension. It is also very important to decriminalize irrelevant actions in 

the Criminal Code of Georgia. They are determined as preparations by the law, namely, unsuccessful incitement 

as envisaged in Article 25(7) of the Criminal Code Georgia. unsuccessful Incitement which means futile attempt 

to persuade a person to commit a wrongdoing, is one and, moreover, unfinished condition to commit an offence, 

thus very remote from its completion. unsuccessful Incitement, in itself, creates the dual nature of preparation, 

causes confusion and, hence, is incompatible with the principle of legality and should be decriminalized. The 

necessity of punishability of unsuccessful Incitement has been found towards corpus delicti of murder which is 

based on the analysis of law practice of Georgian criminal law court. Thus, the recommendation of punishability 

of unsuccessful Incitement of murder as an independent inchoate crime has been suggested. Diminished 

punishability would make more reasonable state’s intervention into the personal autonomy which, in itself, make 

sentence more justified.   

To such an extent, in the study, the restrictive approach is recommended with regard to the preparation. Which 

is absolutely necessary for its distinction from disclosure of intention, on the one hand and on the other, for its 

relevance to the fundamental principle of criminal law, such as: rule of law, principle of action and locus 

poenitentiae. With accordance to the supported idea there is suggested the new version of the notion of 

preparation: ,,Preparation is intentional creation of objectively relevant conditions for perpetration of crime’’.  

On the basis of comparative legal research there is expressed new view about boundaries of punishability for 

criminal preparation. According to the mentioned idea, there should not be imposed criminal responsibility with 

regard to criminal preparation in consideration of the category of crime (through random selection) as it is a 

common practice in Georgia; There should be defined specific crimes (irrespective of the degree of seriousness of 

crimes, are to be punished at the preparation stage) punishable in view of their criminal and political objectives. 

to define this more precisely, criminal responsibility should be established in accordance with different elements 

of a crime (as it is in Hungary), such as: the object of a crime (e.g. offences against social interests such as: 

trafficking, terrorism, crimes against the vulnerable etc.); a perpetrator of the crime (e.g. corruption, where the 

actor of crime is a public officer), etc. This types of approach would expose the clear aim of criminalization and 

would minimize boundaries of responsibility.  

In the instant chapter, there has been shown the other advantages of punishability of general preparation which 

is very important to be considered as it provides harmonic co-existence between different criminal law 

institutions.   Precisely for this reason there has been discussed the problematic issues of indirect perpetration 
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with regard to criminal preparation and attempt as well as the problems towards  actio and omissio libera in causa 

institution. 

According to the study, when general preparation is criminalized there is no need to estimate indirect principal’s 

action as an attempt when only few steps were realized by so-called ‘’live instruments’’. The interpretations 

according to which abstract dangers are estimated as a very concrete and direct danger it is because in those 

countries there is no punishable general preparation.  For example, A’s action who used B and G. as ‘’live 

instruments’’ so as to commit murder, despite the fact that ‘’innocent agents’’ actions were suppressed on the stage 

of preparation (they were on the way of the victim’s house) thus, this action did not create concrete and direct 

danger to the victim, the action of indirect principle is qualified as an attempt of murder according to the criminal 

law dogmatic of Germany. According to the correct idea towards the issue, which is supported by the instant 

study, punishability for indirect perpetration should be based on accessorial principle like it is towards complicity 

i.e. the qualification of indirect principle’s action should be based on the action of ‘’innocent agent’’. As for, the 

advantages of general preparation towards actio and omissio libera in causa institution, it can be said that 

according to various academic researches, in those counties where preparation is not criminalized, they also use 

broad interpretation of criminal attempt, in order to be overcome resistance towards the principle of fault and 

rule of law. For instance, drinking an alcohol with the intent to not fulfil some special duty, this stage is 

considered as criminal attempt for murder.   In order to legally explain the conviction of the action of the person 

who is not "chargeable" at the time of committing the act. This action is qualified as criminal attempt by minority 

Georgian scholars as well despite the fact that we do not have the same legal problems in the legislation. The 

instant study has supported the position of majority group of scholars with this regard, according to which the 

stage- drinking alcohol so as to become intoxicated-should be qualified as preparation since this step is far away 

from the completion of murder and thus cannot create direct and concrete danger.    

Thus, with accordance to the aforementioned, the instant research supports the punishability of general 

preparation.  

 

 

III. Chapter. The institution of criminal attempt in Georgian and foreign countries’ criminal law    

 

In the instant chapter which contains 4 sub-chapters, there is discussed the second type of unfinished crimes. 

The second stage of crime is criminal attempt. Notion of criminal attempt and its practical usage is different 

according to approaches (objective or subjective theory) which are chosen by the countries. The ground of 

punishability of criminal attempt is also discussed in the instant chapter. There is compared and juxtaposed the 

group of countries (USA, England, Germany etc.) that use more subjective theory for the punishment of inchoate 

crimes with those group of countries (Georgia, Hungary, Czechia etc.) which use more objective criteria for 

punishing unfinished crimes. For this reason, in the study there has been analyzed in details the different 

approaches of foreign countries. There has been discussed each country’s chosen model and its advantages and 

disadvantages. The instant paper has supported those countries’ approach which prefer more objective ground 

for punishment of unfinished crimes. According to the research, Georgian criminal law has objective orientation 

with regard to the subject but sometimes, if it is necessary, courts use subjective interpretations towards 

unfinished crimes. So as to show the meaning of this finding in the instant chapter there has been illustrated 

instances from law practice.  

According to criminal laws of Georgia and those of other countries which have more objective approach, criminal 

attempt is characterized in such a manner that it has more potential to realize criminal result and thus, it poses a 

specific risk for inflicting harm. According to the study, in Georgian criminal tenet the punishment of criminal 
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attempt is based on two main categories, namely, possibility and danger, which is also accepted by the Georgian 

court. In general, Georgian criminal law is based on objective theory and qualification of criminal attempt is being 

measured by possibilities and danger. In defining action as an attempt it is crucial to clarify (objectively) at which 

point starts the execution of actus reus of the crime (and not according to the offender’s perspective as it is widely 

used in, e.g., German criminal law). For determining concrete possibility and direct danger they take into 

consideration some objective criteria such as closeness of action to completion of the crime in space and time; 

putting victim in danger; adroitness of perpetrator of crime; vulnerability of the victim and other individual 

characteristics of circumstances, which precisely through their peculiarity impact realization of direct danger fit 

into particular qualification.  

In this chapter, the Georgian cases of criminal attempt has been reviewed for a full understanding of the Georgian 

model of attempted crime. According to the research, on the stage of gripping a victim with the intention to 

deprive his/her liberty, action is qualified as criminal attempt towards unlawful imprisonment (article 143); 

Action is qualified as criminal attempt towards murder when aiming a gun to the victim or shooting as well as 

wounding a victim by a knife with intent to kill. The qualification with regard to the mentioned cases have 

positively estimated in the paper since they met the requirement of real possibility and concrete danger. But there 

has been critically discussed other cases, among them is the case towards fraud. The action of the group of 

individuals were qualified as a criminal attempt of fraud when they did not start to take property of another 

person; There has been criticized other case with regard to theft. The actions of individuals were assessed as an 

attempt to undertake the construction of a large volume of metal. According to the research, in relation to this 

case, reaching into someone’s store so as to take another person’s movable property is not enough, which is due 

to the large volume of the item that needed to be sawn and piece by piece be taken out. It also has been revealed 

that expansive approach to attempt and accordingly subjective theory is used by Georgian criminal court only 

when it is impossible to punish a wrongdoing as it is a minor crime which is not criminalized on the stage of 

preparation. In this case, the approach of the court is very similar to the approach of those countries which refuse 

to punish preparation generally. Such a case is: The escape case. Despite the fact that actor’s action with intent to 

escape from the prison was too far from the completion of a crime, it was assessed as an attempt. The story-line 

of the mentioned case is: the actor, who was incarcerated in the strict regime of the jail, tried to escape from the 

prison. For this reason, he gathered tools, such as: little iron scoop, rope etc. After collecting tools, he started 

digging the tunnel under his bed.  He dug 1,5 m. height and 4 m. length tunnel during 3 months. There was 

remained 8 m. length, also overcome of industrial zone and after that 200 m. length distance. Despite the fact 

that actor’s conduct was far from completion of crime he was convicted by The Supreme Court of Georgia. 

Though, first and second instances of Georgian courts it qualified as preparation and did not impose responsibility. 

Despite the fact that in the instant case the Supreme court of Georgia, in order to qulifiy action as a criminal 

preparation, used objective criteria such as: nearness in time and space with regard to completion of the crime, 

these criteria were estimated from the perspective of objective observer i.e. from subjective perspective, which 

has been criticized in the paper. Though, this decision has been criticized in the research, according to the paper 

it has its importance with regard to identification the founding criteria of criminal attempt. There has been shown 

some other case that was qualified as a criminal attempt because of its general category and not because it rechead 

on this stage.  The case concerned with the illegal purchase of radioactive substance (Article 230 of the Criminal 

Code of Georgia) which was prevented at the negotiation stage of the parties (vendor and mediator). Such a case 

is:  K.O. illigaly purchased radioactive substances which then transported in Batumi and kept one of the hotel. 

He intented to sale it and for this reason, in 17 july of 2006, he contacted with A.V. and asked for help in 

realization of it.  On the same day, A.V. filed an application to the Ministry of Internal Affairs after that K. O. 

was arrested. K. O’s action with regard to the artice 230 was qulifiad as criminal attempt. The assumption 

expressed in respect to the discussed decision intensifies the fact that in another case, similar action but towards 

illicit drugs (action was suppressed before drugs were reached to addressee) was estimated as a preparation (article 

260 of Georgian criminal code). Thus, in the latter case, the court's way of bringing drugs to the buyer was 

considered as a preparation, in the above-mentioned case, where the sale was more distant from the addressee, 
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should be evaluated in the same way. At that time, the article 230 was considered as serious category which was 

not punishable on the preparative stage so maybe this was the only reason of its incorrect estimation so as to not 

be left actor unpunished.   

The instant chapter revealed that mostly objective categories are used by the Georgian courts with regard to 

drawing the line between preparation and criminal attempt. The qualification of an action as a criminal attempt 

is based on real possibility and concrete danger. The low quality of its existence is the basis of denial of a criminal 

attempt.  The actions nearness in time and space with respet to completion of crime is the measurement which is 

used by Georgian courts so as to drow the line between preparation and attempt. The analysis of the practice 

demonstrated that deviation from the objective criteria and practice of broade interpretation of criminal attempt 

is used by the court when concrete corpus delicti is not criminalized on the stage of preparation and its conviction 

is very important from the point of criminal-policy.  Analysis of the practice also revealed that the Court uses 

more objective criteria in the form of clichés as they do not adapt to individual circumstances which would lead 

to proper qualifications in each particular case. 

Notion of criminal attempt and its practical usage is different according to approaches (objective or subjective 

theory) which are chosen by the countries. For example, according to the Criminal Code of Georgia, the definition 

of criminal attempt is an ‘intentional act, which was openly directed against commission of a crime with the 

crime not being completed’ . In accordance to the penal code of Czech Republic, the definition of criminal attempt 

is as follows: criminal attempt is a [...]conduct that leads [...] to the completion of a criminal offence and which 

the offender committed with the intention of the commission of a criminal offence, … is defined as an attempt 

to commit a criminal offence.’’ . Pursuant to the Criminal Code of Hungary criminal attempts implies that a 

person who commences the perpetration of an intentional criminal offence shall be punishable for attempt’’ . 

According to the Danish criminal code the definition of attempt is: ‘’acts which aim at the promotion or 

accomplishment of an offence shall be punished as an attempt when the offence is not completed’’; As the 

Criminal Code of Germany says, ‘a person attempts to commit an offence if he takes steps immediately leading to 

the completion of the offence as planned by him’. Pursuant to the model penal code of the United State of America 

‘a person is guilty for an attempt to commit a crime if … purposely does or omits to do anything which, under 

the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of 

conduct planned to culminate in his commission of the crime’ . According to criminal code of the state of Alabama 

‘’ A person is guilty of an attempt to commit a crime if, with the intent to commit a specific offense, he does any 

overt act towards the commission of such offense.’’; Pursuant to the  criminal code of the state of Massachusetts 

,, Whoever attempts to commit a crime by doing any act toward its commission, but fails in its perpetration, or is 

intercepted or prevented in its perpetration, shall, except as otherwise provided, be punished’’; As stated in the 

Criminal Code of France ‘an attempt is constituted when the defendant has started to execute the full offence, 

which was only suspended or failed to achieve its result because of circumstances independent of the will of the 

defendant’ . According to the criminal attempts act of England, ‘ … A person does an act which is more than 

merely a preparatory act for commission of the offence, he is guilty of attempting to commit the offence’ and 

many other definitions of attempt from different criminal codes can be bought and some countries demonstrate 

their more objective or subjective attitude to criminal attempt in their legislations but there are some examples 

when objectively structured criminal attempts are executed in practice with subjective manner and on the 

contrary. For example: Criminal code of France. Although, actus reus of criminal attempt means beginning 

execution of the definition of crime (objectively structured definition), criminal court shows tendencies of trying 

to broaden on the basics of subjective theory. In France, only possession of a gun with the intention to commit 

burglary is qualified as attempted burglary by the court, also examining someone’s windows in order to commit 

theft was qualified as attempted theft . Analyzing French practice, scholars concluded that broad definition of 

attempt is often dictated by criminal policy, particularly, court uses stricter methods in relation to crimes against 

juveniles, as well as sexual offenders . In this regard, Anglo-American practice in which objective and subjective 

theories superseded each other over the years is also extremely fascinating. Owing to this, the definition of 
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attempt has been changed. In theory, as well as in practice various opinions have been expressed in order to 

characterize criminal attempt and preparation as well as to differentiate them. ‘’The line between preparation 

and attempt is closest to preparation where the harm and the opprobrium associated with the predicate offence 

are greatest’’ ; According to Holmes, it is essential to draw the line between preparation and attempt in accordance 

with the following criteria: ‘’the nearness of the danger, the seriousness of the harm, and the degree of 

apprehension felt’’ ; ‘’It must come dangerously near to success’’ ,, … starting line must be crossed and the finish 

line must not reached’’ . Many of the formulas can be listed from the dogmatics but all of them have same issues, 

they are unable to identify precisely when danger is posed or where and when starts the ‘’starting line’’. It is 

difficult to precisely identify when preparation ends and attempt begins. Correspondingly, a number of tests have 

been created to detect the difference between preparation and attempt, some of them derived from more objective 

theory and some of them from subjective approach , such as: unequivocally test, proximity tests, probable 

resistance tests, first act test, last act test and so on.  

For the main purpose of the study, in the instant chapter, there has been analyzed the aforementioned approaches 

which were widely used in Anglo-American criminal law dogmatics.  

First act test - According to this test, in order for a conduct to be qualified as an attempt, a mere action is enough, 

i.e., first action (for instance, purchase of a firearm with the intent to kill) directed towards the committing of a 

crime, already constitutes an attempt.  

Last act - According to this test, in order for a conduct to be qualified as an attempt, it is necessary for the 

perpetrator to commit the final act for the execution of a crime.  Unlike the first act test, the final act test greatly 

narrows the scope of the applicability of an attempt, and we may as well say that it only recognizes the completed 

attempt.  However, it is possible to have a more broader interpretation of the last act test, as it actually implies 

the last action dependent on the actor’s action and not to the act depending on the victim or the third person.  

 

Unequivocal test- According to the unequivocally test, action should be qualified as an attempt if a random 

pedestrian, who saw the action of the perpetrator, believes that he/she is going to commit a particular crime. The 

foregoing test is criticized because of its broad scope, ambiguity and is no longer used nowadays.  

Proximity Acts- According to the test of proximity, action should be qualified as an attempt if it is close to the 

perpetration of a crime. The element of “proximity” caused some problems in practice. According to the opinion 

expressed in the literature, “proximity” should be understood according to a specific circumstance, while taking 

into consideration the subject of an action, expected threat and other factors.  Asking how far the action shoul be 

gone so as it to be considered as ‘’close’’ enough to be qualified as criminal attempt, in Anglo-American criminal 

law doctrine as well as in practice were answered inhomogeneity. For this reason, the mentioned criteria – 

closness in time and space lost its previouse face and step by step interpreted in more subjective way. The most 

popular cases where a court used ‘’proximity test’’ and criticized by opponents are - Commonwealth v. Peaslee 

and People v. Rizzo. In Rizzo, a group of individulas in the streets of New York was looking for a clerk who would 

have to pay a salary for employees. However, before the clerk was detained and attacked, their actions were 

suppressed by the local police. The appelate court of New York estimated this action as mere preparation and for 

this reason freed the individuals from the conviction. According to the court, the action (chasing the clerk) could 

not be regarded as criminal attempt of robbery since it did not go close inough to completion of a crime to be 

considered as attempt. This decision was criticized by subjectivists scholars. From their point of view, the action 

created danger and it did not seem fair to free actors’ from responsibility. Finally, the test was abolished.     

Dangerous Proximity – according to the test, for qualifying a crime it is not important how close potential 

perpetrator’s conduct is to the commission of a crime (in space and time) the only thing what matters is how the 

action is ‘dangerous in victim’s foresight’.  This test was used in the case of Mcquirter v. State. An Afro-American 

man stalked a white woman with intent to rape her, however, the man gave up with his intention before he 

managed to come close to the victim. The distance between man and woman was ten yards. The potential offender 
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confessed his intention and that appeared to be crucial against his conviction. Despite the court being guided 

with proximate test, Mcquirter’s action was qualified as attempt to rape. This assumption was based on the 

argument that (including evidence which demonstrated the potential offender’s purpose) his chase was 

‘dangerous in victim’s foresight’. Thus, Alabama court acted not with the objective scale of nearness in time and 

space but with stereotypes and fears towards Afro-American people which was established in 50th Alabama 

society. It should be noted that in Miller’s case, actor’s action, which was suppressed until he could aim the gun 

to the victim, qualified as preparation of murder. Thus, court used criminal attempts’ restrictive interpretation 

unlike to general attitude. It should be noted that in the mentioned case the actor was white man and the victim 

black coloured man. This case reinforces suspects about discriminative attitude towards racial sign moreover this 

case took place in 1930s US. This kind of subjective theories which are very distance from scientific substantiation 

and moreover it stimulates discrimination is absolutely unacceptable in the modern world.  

Stephen’s criterion – series of acts test – according to this test ‘a criminal attempt requires an ‘act done with intent 

to commit [a] crime, and forming part of a series of acts which would constitute its actual commission if it were 

not interrupted’.  In the instant chapter, the broad and narrow interpretations of this approach has been analyzed 

also opinions with regard to it, suporters as well as opponents. The observation of the practice showed the extreme 

subjectivism of this criteria. There is not leff any space for drawing the line between criminal attempt and mere 

preparation. From what moment will the action be a part of the series of actions that would be sufficient to assess 

the attempt that was the important question which created problems in the practice and ambiguity as a result.  

Stephan’s commentary towards this issue that this question should be resolved in every individual case 

individually was not enough standard.  

Substantial Step - According to Model Penal Code (modern criminal law of the USA), conduct shall be considered 

to constitute a substantial step if it is strongly corroborative of the actor's criminal purpose . Apparently, it is 

obvious that for qualifying a crime it is not important how close potential perpetrator’s conduct is to the 

commission of a crime (in space and time; the only thing what matters is a formal side i.e. whether the potential 

perpetrator’s intention can be proved and, accordingly, how dangerous he/she is for society . According to this 

approach, when “A” with intent to kill “B” buys a gun and records that he intends to murder “B” in a notebook, 

the action of “A” is qualified as the crime of attempted murder. This kind of interpretation poses danger to 

individual liberty and contradicts with the criminal principle called law of action, which means that criminal law 

is the law of actions and not thoughts. According to the explanation by Model Penal Code, serious action and 

hence criminal attempt is the act of lying in wait, searching for or following the contemplated victim of the crime, 

reconnoitering the place contemplated for the commission of the crime and other similar actions, if they are 

proved by evidence. Thus, vagueness and subjective orientation of substantive step is obvious and it can be said 

that attempt which is anticipated by MPC is more expansive and comprehensive than ‘principled’ denied general 

preparation. 

More than mere preparation – Criminal attempt act, which came into force in 1981, it gave the new definition to 

criminal attempt. Because of the new legislation the old common tests were abolished. The Commission which 

warked on the Draft Law was given a number of proposals for the establishment of a criminal attempt, including 

the proximity and the substantial step though the notion of criminal attempt has been formulated such as: ‘If, 

with intent to commit an offence […] a person does an act which is more than merely preparatory to the 

commission of the offence, he is guilty of attempting to commit the offence’. There is a lot of interpretation 

towards this notion nut according to dominant perception, it mostly derives from objective theory, which 

somewhat is based on the judge made law. Criminal attempt is perceived as ‘someone has embarked on’ 

commission of crime, as it was interpreted in Gullefer’s case and following to A.R. Duff’s explanation it represents 

kind of middle way between strict test (Eagelton case – last act test) and the broad test (Stephen’s criterion – 

series of acts test). However, the Criminal Court of England is familiar with imprecisely broad definition of more 

than mere preparation, which also includes mere preparation. In relation to this, we can bring the interesting 

case of R. v. Toothill, in which preparative stage was qualified as an attempt, to define this more precisely, 
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knocking on the door with the intention to rape; hence as it has repeatedly turned out, it is not crucial how close 

an action is to its completion, but evidence demonstrating a potential offender’s purpose is what is of critical 

importance. The very same decision was made in the case of R v. Tosti, where actors’ conduct were qualified as 

attempt of thief whereas their conduct was suppressed at the moment when they tried to open the locked door 

with some tools ; As was in the case of Boyle and Boyle , where actor’s action was qualified as attempted burglary 

whereas his conduct was evaded while he was damaging locked door with the intention to open it. Accordingly, 

it can be said that the criminal law of England determines criminal attempt more broadly than it seems which 

became absolutely obvious in different cases, such as: Tosti and Toothill.   

Some other approaches have been review in the instant work such as:  probable resistance tests, the wrongful act 

theory, the appropriate stage theory, the indispensable element test, abnoram act test and so forth which more 

or less repeated disedvantages of previouse tests and other approaches thus, had the same problems with new 

chalanges and individual facts in which occurred the action. Eventually, the court went to compromise on the 

expansion of the attempt.  

In the study it is critically analyzed every up mentioned tests’ starting point and approaches with regard to 

attempt. It has been analyzed very similar criminal law cases that have been discussed in a different way under 

the same jurisdiction. Different assessments of identical cases have not based on any scientifically proven 

argument, but only stereotypes and irrational fears exested in society at that time. According to the paper, 

incoherent and discriminative practice was provoked by subjective approaches towards estimation of dangers and 

possibilities. These kind of attitude exests even today in aforementioned countries and has been become the onject 

of the criticism. It should be noted that subjective orientation is also very familiar to the criminal law dogmatics 

of German and france.  

Such subjective orientation has criminal law of Germany as well as France. For example, accordint to article 22 

of the criminal code of Germany – ‘A person attempts to commit an offence if he takes steps which will 

immediately lead to the completion of the offence as envisaged by him’.  

In Germany, for punishment ground of inchoate crimes’ subjective and objective theories replaced each other for 

centuries because of changing social-political situations and finally so called ‘mixed’ and ‘modern’ theories were 

drawn up. The goal of their formation was to formulate definition of attempt fitting into modern challenges . 

According to the modern approach, the notion of attempt is based on the definitions such as criminal attempt 

means closeness of conduct to commission of crime in time and space which impacts victim’s private sphere, as 

well as other definitions which are as follows: ‘set about the execution of criminal definition’, ‘disturbing of the 

public’s trust in the validity of the legal peace’ etc. Although above mentioned criterions mostly are objective, 

their interpretation is subjective, which does not depend on real possibility and danger but on the way an actor 

envisages it (action). For this reason it is not accidental that actions mentioned below were qualified as the 

attempts. For example, an actor who checked the car’s front wheel whether it was locked or not in order to 

immediately grab it; likewise, luring the owner’s dog out of the yard in order to enter the house immediately to 

steal some goods is qualified as an attempted robbery. Taking out the crow-bars from the hideout placed near the 

victim’s house in order to set about moving the bars of window; searching a victim in the house with the intention 

to commit murder was qualified as an attempted murder.  

In the research there has been analyzed French model of criminal attempt, which is foreseen in the 121 article of 

criminal code of France (1994). The definition of the criminal attempt is the same as it was in previous 1810-year 

criminal code of France, which had great influence for all over the world at that time. But court’s interpretation 

towards the mentioned norm is much more subjective in present time than it was under 1810-year code.   

Accodring to the 121 article, an attempt is constituted when the defendant has started to execute the full offence. 

For the understanding the meaning of ‘start to execute the full offence’ in the court system of France has been 

created a lot of interpretative formulas of this definition, such as: ‘acts directly aimed at the commission of the 

offence’, ‘acts having for direct and immediate consequence the completion of the offence’, ‘any act directly aimed 
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at the commission of the offence when it has been carried out with the intention of committing it’ and so forth. 

Afirmentioned formulas are ambiguous and cannot solve the problebs connected to the subject. It should be noted 

that such vogue interpretations provoke subjective interpretations of criminal attempt and can be illustrated with 

a lot of inctansec. The examples from French criminal law practice when action qualified as criminal attempt are: 

1914-year - ‘waiting’ case. Where A. has decided to rob the clerk and for this purpose, along with other members 

of the group, he ambushed under a staircase where the clerk had to go out; 1970-year case where the armed group 

of persons, in masks and gloves, were waiting for the cargo transport to rob as soon as they appeared; Also 

possession of a gun with the intention to commit burglary is qualified as attempted burglary by the court, as well 

as examining someone’s windows in order to commit theft was qualified as attempted theft; The action was 

qualified as criminal attempt on the stage when person only started to sawing the bars.  

If all the aforementioned cases were presented for discussion in the criminal court of Georgia they would be 

qualified as preparations of crime (of course, taking into consideration the structure of those crimes actions were 

directed towards), since in all mentioned cases the potential offender’s conduct was far from execution of 

definition of the crimes, which is not typical for attempt; for example, taking out the crow-bars from the hideout 

with the intention to steal cannot be qualified as an attempted theft under any circumstances, since it is not close 

enough to commission of the crime and hence cannot establish concrete danger for realization. The same applies 

to instances such as “searching a victim” and “checking a car’s front wheel” as they do not meet the criterion of 

closeness in time and place’. Broad definition of attempt in German criminal law was introduced because of so 

the called subjective and objective (mixed theory) ground of punishment on which is founded its legal definition, 

which preferentially derives from subjective thesis, according to which, qualification is based not on objective 

scales of circumstances but on actor’s imagination about danger and its closeness to the result. Because of this 

distinction between the stages they use very speculative and artificial tests. When we point out that all the 

aforementioned cases in Georgian criminal law are qualified as preparation of a specific crime and not as an 

attempt, we do this so because of the fact that criminal attempt is structured more unambiguously than 

aforementioned countries, but because of the chosen objective orientation for the ground of punishment. The 

ground of responsibility should be the point of distinction between mere preparation and attempt, as in the 

definition of crime can always be found sort of elements which are more or less vogue which will be wide 

discretion in the hands of the court. 

After analyzing the aforementioned examples it can be said that in the countries in which general preparation is 

not criminalized, criminal attempt loses its true essence leading to the perversion of the attempt to commit a 

crime. Therefore, in the countries in which criminal preparation is not formally punished it is in fact punished 

at the expense of criminal attempt. Thus, the subjective interpretations of criminal attempt which is based on not 

real possibility and danger but how the action is envisaged by the actor it is not shared by the instant study.   This 

kind of attitude is very speculative and will always crate possibility for extencive interpretations with regard to 

danger. Therefore, for the purposes of drawing the line between the preparation of a crime and the attempt to 

commit it, it is more reasonable to apply objective criteria, since this would provide more guarantee to protect 

human rights.   

In the instant chapter it is discussed the approaches of those countries where the ground for punishment of 

unfinished crimes is based on more objective criteria. Unlike to Czechia, Netherlands and Hungary where general 

preparation is punishable and because of it they use more objective criteria towards criminal attempt in Spain 

and Italy general preparation is not criminalized but according to their dogmatics punishability of criminal 

attempt is based on objective theory. In up mentioned countries so as the action to be qualified as criminal attempt 

they use ‘nearness in time and space’ criteria towards completion of a crime. In addition to this they take into 

consideration danger what was created towards the protected interest. The objective ground for punishing 

unfinished crimes in Italy might be understood by historic analysis. General preparation was punishable by the 

previous criminal code of Italy and maybe because of it they have some more objective criteria. As for Spain, it 



19 

 

might be because that there are punishable other inchoate crimes and they do not need extentive approaches 

towards criminal attempt.   

Instant research supports more objective approach, which is based on comparision of practice and doctrins of the 

aforementioned countries, since it is supposed to give more guarantee for exact qualification for crime, individual 

freedom and the principle of legality. Also it does not give a chance for discriminative justice which is familiar 

practice in those countries which have more subjective orientation.   

According to the study, as the present notion of criminal attempt foreseen in Georgian criminal code, cannot 

make clear distinction between preparation and attempt, it recommends new definition that can be formulated 

such as:   

‘criminal attempt is an intentional act that represents a substantial step for the crime, which has brought about a 

specific danger that the offence will be completed’.  

In the instant study there is discussed also some very specific issues towards criminal attempt such as: criminal 

attempt by omission and types of criminal attempt (completed and incompleted). It should be briefly noted that 

the problems withregard to criminal attempt by omission is also reffered to objective and subjective theories.  As 

the objective approach is supported in the instant study the question to the subject (qualification of attempt by 

omission) is solved with regard to more objective criteria. Omission with intent to commit a crime (e.g. murder) 

should be considerd as attempt murder only when it continues so long that vulnerable person who needs help is 

in real and concrete danger by your inaction and not before this stage. With this regard there has been used legal-

comparative method. There has been discussed some of continental European countries criminal law as well as 

Anglo-American criminal law dogmatics. The research revealed that with regard to attempt by omission 

American criminal law has more objective approach than German criminal law. The objective orientation of 

American criminal law is caused by problems towards evidential satndards.   

One sub-chapter is dedicated to the problematic issue with regard to mens rea of criminal attempt. The subject 

of the research of the mentioned sub-chapter is whether mens rea of criminal attempt includes two types of 

intention which byithself is the subject of endless discussion between scholars. The mentioned issue with its 

complex problems appeared in criminal law practice as well and as it is revealed from the survey of different 

countries, the practice is very ambigouse and incoherent. The instant paper is to reveal this inconsistency and 

then to recommend its regulation in a better way. The study has supported the idea according to which in the 

criminal code of Georgia there is no punishment ground for criminal attempt with indirect intention. There are 

two main opposing opinions about the issue. With the orthodox approach, mens rea of criminal attempted can 

only be direct intention. As for the opinion of the second group of scholars, which represent a minority in 

Georgia, an attempt is possible with eventual intention as well. The systemic and historical interpretations with 

regard to Georgian criminal code are widely used by the former scholars so as to support their position.  With the 

purpose to support their opinion they demonstrate some specific endengarment offences placed in the specific 

part of the criminal code of Georgia (among them are articles 127-130 and others) as mens rea of this delict is 

indirect intention and are punishable on the stage of attempt as finished crimes (delictum sui generis).     For this 

reason, the former scholars use semantic interpretation of the notion of criminal attempt. The same arguments 

are used by latter scholars but from the different perspective.   

The study could not find reasonable ground for punishing attempt with eventual intention. Moreover, as the 

analysis of the criminal law practice has shown, court did not identify indirect intention (when its existence is 

very clear) not only towards unfinished crimes but also with regard to completed crimes. For this reason, 

numerous cases have been critically analyzed in the survey.  

According to the research, if we support punishability of criminal attempt with indirect intention it would creat 

more trouble than it appears now. In this regard, observation of judicial practice of Georgia and foreign countries, 
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the research reveals significant findings. Some considerable criminal law cases have been analyzed in the research 

with regard to murder commited with indirect intention. The cases mentioned in the paper, despite the fact that 

actions with indirect intention resulted consequence – death of the victim – court qualified the action as 

intentional serious damage to health that caused death by neglegence.   

According to the study the indirect intent is incompatible with the nature of the intent, which is characterized 

by decision making, which is unfamiliar to the indirect intent. According to the paper, because of the 

incompatibility of indirect intent to the nature of the intention court is reluctant to see it where it is obvious even 

towards finished crimes.  The work has supported the idea that indirect intent should be removed from the list 

of intention and should create new form of subjective tendency between intention and negligence, as it is in 

Anglo-American criminal law- recklessness. According to Georgian criminal code it (Recklessness) can be 

formulated as:  

article 91: ,, An act shall be considered to have been committed with recklessness if the person was aware of the 

unlawfulness of his/her action, was able to foresee the occurrence of the unlawful consequences and did not 

desire those consequences, but consciously permitted them or was irrelevant about the occurrence of those 

consequences or if the person was aware that the act was prohibited under the standard of care, foresaw the 

possibility of the occurrence of the unlawful consequences, but groundlessly counted on their being prevented’’.  

 

IV. Chapter. Punishment for unfinished crimes 

 

Unlike previous legislation according to which punishment for inchoate crimes was more lenient, after 2006 

amendment, with the influence of “zero tolerance” policy, criminal punishment became stricter with regard to 

inchoate crimes. Present criminal code does not forsee distinct sentence for unfinished crime. Punishment 

received for preparation and attempt proved to be the same, and the decision of mitigation of punishments is now 

to be made according to the discretion of the court. Herein, as study shows, Georgian criminal court is predisposed 

to harsh sentence.  The only privilege for the unfinished crimes is the categorical prohibition of using life 

imprisonment towards them. As the instant research supports more objective approaches for the ground of 

punishability of inchoate crimes it recommends lenient punishments which helps criminal code to be logicaly 

and systematically coherent.  

The instant study supports the approach which was foreseen by previous legislation before it was amended in 

2006. Consequently, according to the reseach, In the case of preparation, the punishment shall not be more than 

half of the maximum sentence imposed for the offense, as for in the case of attempting, the punishment shall not 

be more than three-fourths. Restoration of the lenient sentence for the inchoate crimes will make the issue of 

drawing the line between the stages more principal and actual that promote the development of law in this regard.  

According to the paper, after the reduction of the mandatory sentence, the category of crime should also be 

changed. There should be distinction between unfinished and finished crimes’ category. The lenient punishment 

of unfinished crime is important for the imposition of a fair sentence and for the logical and systemic integrity of 

the criminal law.  
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Conclusion 

 

The problems with regard to the qualification of unfinished crimes have been revealed by the study. In addition, 

the new vision and the ways of solving have been determined with respect to the existing findings.  

The importance of drawing the line between preparation and disclosure of intent has been shown. In the criminal 

law doctrine there are widely spread opinions about nature of preparation and its illustrative instances which 

have been critically estimated in the instant work. This illustrative examples represents pre-preparative stage 

which should not be punished since it is in contradiction to the real nature of preparation, legality and locus 

poenitentiae.  So as to clarify the issue where the line is drawn between bare intention and preparation the 

practice of the constitutional courts of the Czech Republic and Italy has been cited. As it was estimated by The 

Constitutional Court of the Czech Republic, bare intention accompanied by inconsequential actions cannot be 

deemed to be enough for imposing punishment for preparation, even if it is proved with abundant evidence. The 

Italian Constitutional Court set forth the meaning of general preparation defined in 1975 years penal code and 

concluded that general preparation is an ‘’objectively relevant’’ action with real potential to complete a crime, 

and by doing so it draws the line between disclosure of intent and preparation. Thus, the aforementioned 

countries are also absolutely familiar with the difference between relevant preparative actions and 

irrelevant/imaginary preparative conducts with real possibility to create danger.  

two mechanisms of punishablility of criminal preparation, general and special, has been discussed in the thesis in 

order to fully understand the real nature of preparation. The Georgian criminal law dogmatic has been analyzed 

in detail and for its support other group of countries’ models as well, such as: Czechia, Hungary, Netherlands, 

which have similar approach towards the issue. The research shows some advantages of general criminalization, 

one of which states that legislator does not need to add multiple special delicts to the special part of criminal code 

in order to fill vacuum resulting from impunity of general preparation which causes unjustified thickening of a 

criminal code. Herewith, as it has been proved, criminalization of specific delicts instead of general 

criminalization is not a panacea for solving the aforementioned issues; on the contrary, this is the source of extra 

and unnecessary problems. Special punishability of preparation has multiple resistances towards various criminal 

law principle, such as:  ne bis in idem, locus poenitentiae, etc., It also has been revealed that the preparatory 

actions were more severely punished; Some tendencies of extensive interpretation of criminal attempt has been 

shown and punishability of pre-preparation stages such as: conspiracy, solicitation and multiple articles of 

delictum sui generis which does not give more unambiguity bound by a promise.  

As the work supports the general punishability of preparation and its nature based on real possibility and danger.  

correspondingly, according to the research preparation of crime should be explained by this category. 

Furthermore, after criticizing the notion of preparation the recommendations have been suggested for it which 

would compel court to use more restrictive interpretations towards the definition of preparation. With 

accordance to the supported idea there is suggested the new version of the notion of preparation: ,,Preparation is 

intentional creation of objectively relevant conditions for perpetration of crime’’. 

For proper understanding of preparation (deliberate creation of circumstances) and its proper practical usage, it 

is important to have its systemic comprehension. It is also very important to decriminalize irrelevant actions in 

the Criminal Code of Georgia. They are determined as preparations by the law, namely, unsuccessful incitement 

as envisaged in Article 25(7) of the Criminal Code Georgia. unsuccessful Incitement which means futile attempt 

to persuade a person to commit a wrongdoing, is one and, moreover, unfinished condition to commit an offence, 

thus very remote from its completion. unsuccessful Incitement, in itself, creates the dual nature of preparation, 

causes confusion and, hence, is incompatible with the principle of legality and should be decriminalized. The 

necessity of punishability of unsuccessful Incitement has been found towards corpus delicti of murder which is 

based on the analysis of law practice of Georgian criminal law court. Thus, the recommendation of punishability 
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of unsuccessful Incitement of murder as an independent inchoate crime has been suggested. Diminished 

punishability would make more reasonable state’s intervention into the personal autonomy which, in itself, make 

sentence more justified.   

In order to justify the punishability for preparation the study recommends different approach for its punishability. 

According to the thesis punishability for preparation should be determined not in accordance with general 

categories of crime, which can indiscriminately include some crimes, but with criminal-politically determined 

crimes (despite their category). This approach will be more reasonable to justificate criminalization of such early 

stages, as well as with reference to the principle of legality.  

For the punishment ground of criminal attempt the objective theory has been supported, which means that 

starting point where actus reus of crime begins or preparative stage ends is based on real actions, their nearness 

to completion of crime and not on the bare intention since it is similar on every stage (from the beginning to the 

end) or actor’s perception about danger, which is unattainable for the outside world and it causes 

overcriminalization. According to criminal laws of Georgia and those of other countries which have more 

objective approach, criminal attempt is characterized in such a manner that it has more potential to realize 

criminal result and thus, it poses a specific risk for inflicting harm. In Georgian criminal tenet the punishment of 

criminal attempt is based on two main categories, namely, possibility and danger, which is also accepted by the 

Georgian court according to the research. The objective orientation of criminal law makes the process of 

qualification an in general practice more consistent and which is in a logical chain towards criminal law dogmatic.  

The usage of more subjective interpretation in some Georgian criminal literature is explained by the influence of 

those countries’ dogmatics where more subjective orientation is supported by legislation and by not being 

criminalized pre-attempt stage i.e. preparation. This broad interpretations of criminal attempt are not relevant in 

Georgian normative reality. In addition, subjective interpretations stimulate discriminative justice which cannot 

be tolerated in modern society.  Furthermore, the lenient punishment has been recommended for criminal 

attempt as well, which, as it was said, is logical consequence of chosen objective orientation.  

Old and modern Georgian criminal law doctrine as well as criminal law practice was examined so as to fully 

understand the essence of criminal attempt and its distinction from preparation.  According to the research the 

issue of different countries’ inclination to objective and subjective approaches can become clear if we take account 

of the context of historic and political ideology, modern challenges, as well as other aspects. In this regard, 

Georgian example has been appeared to be a good illustration how historic or political ideology affects 

punishability scale for inchoate crimes. According to various researches criminal legislation in the Soviet Union, 

especially in the first half of 20th century, was characterized with extreme subjectivism, and the visible testimony 

of this is the fact that even bare intention was punishable. On the ground of historic-political analysis it can be 

said that the punishment ground of inchoate crimes are more objective or more subjective it is kind of 

measurement of the repression of the country. For crime prevention and protection of legal interests inchoate 

crimes are very important tool. The question, whether   criminalization of early stages of crimes violate or not 

human rights it, on the one hand, depends on the punishment ground of unfinished crimes and country’s chosen 

orientation and on the other hand, on the aim of criminalization. For all mentioned reasons the research has 

supported the objective ground of punishability (possibility and danger). Which gives stabile ground for its 

(inchoate crime) consistent understanding and full harmonization with other criminal law institutions.   Giving 

significance to the real danger and possibility in the process of qualification it is claimed by the Georgian criminal 

law, which is the finding of the study.  

The approaches towards punishability of criminal attempt has been analyzed in detail. Those countries that 

punish criminal preparation in general way (among them is Georgia) they use restrictive interpretation towards 

criminal attempt.  From the point of mentioned attitude, the distinction between preparation and attempt is based 

not on the actor’s perception of nearness and danger but on objective criteria and its potential, how far action has 

gone etc. Perhaps, the countries which do not punish general preparation they use more broad interpretation 
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towards the institution. Accordingly, there is great tendency to qualify pre-attempt actions even bare intention 

as a criminal attempt. Discriminative practice characterized to the subjective attitudes which has been shown by 

the instant research. The study also showed how selective is subjective oriented laws toward and for this reason 

there has been illustrated a lot of instances especially from the foreign countries.  Thus, according to Georgian 

criminal code (article 19), in actus reus of criminal attempt - openly directed- should understand with real 

possibility and danger which demonstrates its inclination towards objective theory.     

The study has recommended alteration of criminal attempt’s definition on the basis of its deep and full critic and 

analysis despite the fact that according to the research the problem about the distinction between mere 

preparation and attempt derives mainly not from indeterminacy of definition of the attempt, but from the chosen 

concept which is used for its punishment. objectively structured criminal attempts are executed in practice with 

subjective manner and on the contrary. According to the work for the new discourse and consistence practice 

this is highly recommended if criminal attempt formed in this way: ‘criminal attempt is an intentional act that 

represents a substantial step for the crime, which has brought about a specific danger that the offence will be 

completed’.  

The problematic issues towards mens rea of criminal attempt has been analyzed in the research as well. The study 

has supported the idea according to which in the criminal code of Georgia there is no punishment ground for 

criminal attempt with indirect intention. The study could not find reasonable ground for punishing attempt with 

eventual intention. Moreover, as the analysis of the criminal law practice has shown, court did not identify 

indirect intention (when its existence is very clear) not only towards unfinished crimes but also with regard to 

completed crimes. For this reason, numerous cases have been critically analyzed in the survey. 

According to the study the indirect intent is incompatible with the nature of the intent, which is characterized 

by decision making, which is unfamiliar to the indirect intent. According to the paper, because of the 

incompatibility of indirect intent to the nature of the intention court is reluctant to see it where it is obvious even 

towards finished crimes.  The work has supported the idea that indirect intent should be removed from the list 

of intention and should create new form of subjective tendency between intention and negligence, as it is in 

Anglo-American criminal law- recklessness. According to Georgian criminal code it (Recklessness) can be 

formulated as:  

article 91: ,, An act shall be considered to have been committed with recklessness if the person was aware of the 

unlawfulness of his/her action, was able to foresee the occurrence of the unlawful consequences and did not 

desire those consequences, but consciously permitted them or was irrelevant about the occurrence of those 

consequences or if the person was aware that the act was prohibited under the standard of care, foresaw the 

possibility of the occurrence of the unlawful consequences, but groundlessly counted on their being prevented’’.  

According to the study, this kind of attitude towards the problematic issue would end the endless discussions and 

incoherent practice.   

The research has recommended lenient sentence for unfinished crimes. In the paper, a new opinion has been 

suggested that after the reduction of the mandatory sentence, the category of crime should also be changed. There 

should be distinction between unfinished and finished crimes’ category. The lenient punishment of unfinished 

crime is important for the imposition of a fair sentence and for the logical and systemic integrity of the criminal 

law. 
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