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winasityvaoba

nebismier samarTlebriv sistemaSi da ra Tqma unda saqa-
rTvelos magaliTzec, modave mxareebs uzrunvelyofili 
aqvT sasamarTlosaTvis mimarTvis konstituciuri ufle-
ba, rac aseve saerTaSoriso standartebiT daculi da uz-
runvelyofili, garantirebuli uflebaa. 

sasamarTlo saukuneebia damkvidrebulia, rogorc mxa-
reebs Soris arsebuli davis bunebrivi gadawyvetis adgili; 
Tumca saukuneebis manZilze sasamarTlo saqmiswarmoebis 
gamoyenebis gamocdilebam sazogadoebas da sasamarTlo 
saqmiswarmoebis servisiT momxmareblebs daarwmuna msgav
si formiT da saSualebiT davis gadawyvetis araefeq-
turobaSi, rac gansakuTrebiT TvalSisacemia sasamarTlo 
warmoebis droSi gaxangrZlivebulobiT da procesis war-
moebasTan dakavSirebuli finansuri danaxarjebiT; iseve 
rogorc sasamarTloSi davis inicirebiT mxareebi realur 
kontrols kargaven da xelidan uSveben sadaveebs saqmis 
mimdinareobasa da Sedegze. aqve isic unda aRiniSnos, rom 
yovelgvari samarTlebrivi davis, ganurCevlad misi xa-
siaTisa da sirTulisa, sasamarTlosTvis mindoba, rig 
SemTxvevaSi gaumarTlebeli SeiZleba aRmoCndes, rac Ta-
visTavad iwvevs saWiroebas sasamarTlos alternatiuli 
efeqturi meqanizmebis praqtikaSi gaCenisa. faqtia, rom 
davis gadawyvetis tradiciuli formebi, iseTi rogoric 
aris sasamarTlos winaSe saqmiswaroeba an Tundac saar-
bitraJo saqmiswarmoeba, aRar warmoadgens efeqtur meqa-
nizms, raTa gaumklavdes dRiTi dRe mzard davebs mxareebs 
Soris, maT Soris dabali Rirebulebis da sazRvarTSorisi 
davebis matebis fonze. 

mediaciis farTod gavrcelebas da damkvidrebas aqvs 
mravali obieqturi winapiroba, Tumca yvelaze metad 
gavrcelebul safuZvlebs davis alternatiuli gadawyve-
tis am formis danergvisa warmoadgens misi TvalSisacemi 
upiratesoba finansuri xarjebis da drois danaxarjis 
kuTxiT, xolo sazRvarTSorisi mediaciis SemTxvevaSi, mxa
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reebis naklebi codna da ndoba davis warmoebis adgilis 
iurisdiqciisa. Sesabamisad, namdvilad ar aris gasakviri, 
rom mediacia imkvidrebs Tavs, rogorc  davis gadawyvetis 
efeqturi instrumenti.

dReisaTvis mediacia warmoadgens yvelaze swrafad gan-
viTarebad davis gadawyvetis alternatiul saSualebas 
msoflioSi, romelsac axasiaTebs mesame damoukidebeli, 
miukerZoebeli da neitraluri piris CarTulobiT, konfi-
dencialuri da struqturirebuli procesis farglebSi, 
konfliqtis mxareebisaTvis davis Sesaxeb gadawyvetilebis 
miRebis SesaZleblobis delegireba, rac mediaciis evro-
puli da ara mxolod aRqmis mTavari maxasiaTebeli Tvise-
baa. mediacia konfliqtis regulirebis efeqtur alterna-
tiul instruments warmoadgens.

mediaciis swored aRqmisTvis mniSvnelovania mxareebs 
kargad esmodeT, rom mediaciiT isini mudam sargebels iRe-
ben; kerZod, SesaZloa mediacia konkretuli SeTanxmebiT 
ver daasrulon, Tumca maT imaze kargad ecodinebaT kon-
fliqtis mizezebis da davis Sesaxeb, vidre es mediaciis 
dawyebamde iyo, rac SesaZloa SemdgomSi gaxdes winapiroba 
davis dasrulebis. Sesabamisad, mediaciis procesSi monaw-
ileobas mxareebisTvis yovelTvis moaqvs dadebiTi Sedegi  
– Tu mxares esmis mediaciis Sinaarsi da icis Tu rogor ga-
moiyenos is informacia, rac am procesma misca mas. xSiria 
literaturaSi, rodesac mediacias axasiaTeben orive mxa
risTvis momgebian procesad (win-win Lősung), radgan media-
ciis swori da efeqturi gamoyenebiT orive mxares SeuZlia 
sakuTari interesebis sasargeblo SeTanxmebas miaRwios; 
maSin, rodesac sasamarTlo saqmiswarmoebis Tu saarbi-
traJo saqmiswarmoebis Sedegad daxarjuli adamianuri, Tu 
finansuri danaxarjiT orive mxare dazaralebulia, xolo 
erT-erTi mxaris mier miRweuli gamarjveba moCvenebiTi.

aRniSnuli wigni warmoadgens mecnierul mcdelobas Se-
darebiTsamarTlebrivi meTodis gamoyenebiT da analizis 
safuZvelze ganxorcieldes mecnieruli kvleva aRniSnu-

li institutis da SemuSavdes rekomendaciebi mediaciis, 
rogorc davis gadawyvetis, alternatiuli meqanizmis 
formebis danergvisTvis saqarTveloSi. 

winare naSromis kvlevis mizani miiRweva mediaciis qar-
Tuli warsuli gamocdilebis, warmatebuli saerTaSoriso 
praqtikis Seswavlisa da SedarebiTi analizis Sedegad. Se-
sabamisad, monografiis mokrZalebuli amocanaa erTi mx-
riv, Seswavlil iqnes mediaciis instituti da misi kargad 
danergili formebi saerTaSoriso kuTxiT, da meore mxriv, 
ganisazRvros is saukeTeso sinTezi qarTuli realobisT-
vis, romlis danergva saqarTveloSi metad ufro Sesaf-
erisi da warmatebuli iqneba.

wignSi gamoyenebuli kvlevis meTodebi miznad isaxavs 
mediaciis saerTaSoriso praqtikasa da TeoriaSi dagro-
vili gamocdilebis urTierTSejerebisa da analizis sa-
fuZvelze SemuSavdes rigi rekomendaciebi – kvlevis sa-
gnis srulyofisa da swori formiT danergvisTvis qarTul 
samarTlebriv sistemaSi.

winamdebare naSromis mecnierul siaxles namdvilad 
ganapirobebs is garemoeba, rom naSromi miuxedavad imisa, 
rom ar aris pirveli disertacia mediaciis Sesaxeb saqarT-
veloSi, Tumca warmoadgens mediaciis, rogorc davis gad-
awyvetis alternatiuli saSualebis sasamarTlo da ara-
sasamarTlo formebis siRrmiseuli samecniero kvlevis 
pirvel SemTxvevas qarTul samarTlebriv sivrceSi, ramac 
maT Soris xeli unda Seuwyos mediaciis, rogorc axali in-
stitutis gamarTul praqtikul funqcionirebas qveyanaSi.

aRniSnuli naSromis Seqmnas gansakuTrebiT Seuwyo xeli 
DAAD -s fondis kvleviTma samecniero stipendiam da maqs 
plankis saerTaSoriso kerZo samarTlisa da SedarebiTi 
samarTlis institutis (germania, hamburgi) mier moce-
mulma SesaZleblobam 2018 wlis gazafxulze mewarmoebina 
samecniero kvleviTi saqmianoba aRniSnuli institutis, 
marTlac unikalur biblioTekaSi, risTvisac gansakuTre-
buli madloba minda gadavuxado yvela im pirs, vinc aR-
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lic erTi mxriv, iyo stimuli sadisertacio-monografi-
uli kvlevis ganxorcielebis, xolo meore mxriv, udide-
si mxardamWeri da mamoZravebeli Zala dasaxuli miznis 
warmatebiT dasrulebis saqmeSi.

imeds vitoveb aRniSnuli sadisertacio naSromi da 
monografiuli kvleva gaxdeba winapiroba saqarTveloSi 
mediaciis, rogorc davis gadawyvetis alternatiuli meqa-
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mediaciisadmi kidev ufro meti interesis gaCenas da pop-
ularobas saqarTveloSi.
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I. Sesavali 

„gonieri adamiani Wris problemebs,  
geniosi adamiani ki Tavidan icilebs maT“

albert ainStaini

yvela drois sazogadoebaSi1 adamianur urTierTobebs  
axasiaTebs dava2 da konfliqti3. dava sazogadoebis yvela 
fenas exeba, ganurCevlad socialuri kuTvnilebisa. dava 
yoveldRiuri realobaa samewarmeo subieqtebs, Tu maTi 
saqmianobidan gamomdinare saxelmwifosa da moqalaqeebs 
Soris4. 
Tanamedrove sazogadoeba gansakuTrebiT midrekilia dav-
ebisadmi, rac avtomaturad iwvevs sasamarTlos gadatvir-
Tulobas sarCelebiT, ganapirobebs gaxangrZlivebul da 
droSi gaWianurebul marTlmsajulebis sistemas da mo-
dave mxareebis finansur danaxarjebs5. davis maxasiaTebeli 
daZabulobis, nerviulobis, fizikuri da emociuri desta-
bilizaciis, davasTan dakavSirebuli drois da finansebis 
danaxarjis gaTvaliswinebiT, sazogadoeba da samewarmeo 
subieqtebi mudam fiqrobdnen da dResac fiqroben, Tu 
rogor da ra meqanizmebiT moaxerxon maTi mimdinare kon-
fliqturi situaciis ganeitraleba, daZabulobis kerebis 
efeqturi CaxSoba da imis moxerxeba, rom urTierTobebi 
konfliqtis meore mxaresTan gagrZeldes harmoniulad.
am mizniT, sazogadoeba mudam ZiebaSi iyo davis gadawyve-

1 Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 1.
2 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 35.
3 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereinigung, 
MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 1.
4 Moore C.W., The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 3, 5.
5 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Springer, Vol. 6, 2015, 2.
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tis efeqturi gzebis, romelic yvelaze metad daakmayo-
filebda maT saWiroebebs da moergeboda mxareTa realur 
interesebs. msgavsi Zieba da dagegmareba avtomaturad 
samarTlebriv gzebamde midis da am mimarTulebiT maT So-
ris mTavari aris saxelmwifos samarTlebrivi politika 
emTxveodes sazogadoebis interess da saWiroebas; Tan-
mdevad pasuxobdes im interess, rac saxelmwifos mTavar 
Semadgenels - moqalaqeebs aqvT da esaWiroebaT.
saerTaSoriso perspeqtividan davis gadawyvetis meqa-
nizmebis martivi, efeqturi, drouli da xelmisawvdomi 
formebis arseboba aris dRevandeli saWiroeba6.
Sesabamisad, konfliqtSi CarTuli mxareebi mudam cdi-
lobdnen moeZiebinaT is gzebi da saSualebebi, rac 
maT konfliqts, nacvlad gaxangrZlivebuli procesi-
sa da damatebiTi finansuri resursis xarjvisa, uf-
ro efeqturad gadawyvetda da maT Soris Seamcirebda 
riskebs7, davis mxareebs SeunarCunebda erTmaneTTan Semd-
gomi urTierTobis gagrZelebis SesaZleblobas8, rac ro-
gorc wesi SeuZlebelia gaxangrZlivebul da araprogno-
zirebadi sasamarTlo saqmiswarmoebis dros9, Tumca obi-
eqturoba moiTxovs, am etapze vaRiaroT, rom konfliqtSi 
myof mxareebs Soris davis gadawyvetis ufro gavrcele-
buli forma sasamarTlo saqmiswarmoebaa, vidre misi ro-
melime alternatiuli saSualebiT mxareebs Soris davis 
gadawyvetis mcdeloba10.
aRsaniSnavia, rom am yvelafris fonze saxelmwifoebrivi 
interesic Tanxvedri iyo da aris im saWiroebisa, razec 
6 Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de Fran-
ceschi (ed), European Contract Law and the Digital Single Market –The Implications of 
the Digital Revolution, Intersentia, 2016, 245, 246.
7 Poon G.P., The Corporate Counsel’s Guide to Mediation, First Chair Press, American 
Bar Association, United States of America, 2010, 9.
8 iqve, 100.
9 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.
10 Pfisterer T., Einigung und Mediation in Posch W., Schleifer W., Ferz S., Konflikt-
losung im Konsens, Schiedsgerichtbarkeit, Diversion, Mediation, Leykam BuchVerlag, 
Graz, 2010, 78.

zemoT aris saubari, radgan erTi mxriv, msgavsi Sesa-
Zleblobebis ganviTarebiT, sasamarTlo xelisuflebas 
eZleva saSualeba erTgvari ganmuxtvis masTan akumulire-
buli da mimdinare saqmiswarmoebebis, xolo meore mxriv, 
sruldeba didi socialuri funqcia, rodesac mxareebi 
sasamarTlos nacvlad, sxva kanonieri gzebiT davis amowu
rvis mcdelobisas ufro metad inarCuneben erTmaneTTan 
urTierTobis resurs, radgan am alternatiuli meqanizme-
bis gamoyenebiT mxareebs Soris mogebuli da wagebuli mxa
ris sindromi maT ar euflebaT, rac uadvilebT sazoga-
doebis warmomadgenlebs da bizness, ormagad, konfliqtSi 
myof meore mxaresTan gaagrZelon Tanacxovreba Tu saqmi-
ani urTierTobis qona. sxva sityvebiT rom iTqvas, rogorc 
saxelmwifos interesSia makro doneze, aseve TiToeuli 
davis mxaris interesSia mikro doneze11 gamoinaxos drois 
da finansebis kuTxiT efeqturi davis gadawyvetis iseTi 
meqanizmi, romelic miscems mxareebs, maT Soris, ra Tqma 
unda, saxelmwifos,  resursebis realurad dazogvis sa-
Sualebas da iqneba socialuri mSvidobis winapiroba.
aqve aRsaniSnavia, rom moqalaqeebs Soris, Tu pirebs So-
ris arsebuli samarTlebrivi davis kanonieri aRmofxvris 
sistemis Seqmna saxelmwifos valdebulebaa. Sesabamisad, 
davis gadawyvetis alternatiuli saSualebebis Seqmna, 
(rac erTgvari krebsiTi12 saxelwodebaa sxvadasxva al-
ternatiuli meqanizmisa), organizeba da institucional-
izacia saxelmwifos mier13 orkestrirebuli procesi unda 
iyos nebismier demokratiul saxelmwifoSi, Sesabamisad, 
martivia logika, radgan saxelmwifo warmoadgens davis 
alternatiuli saSualebebis servisebis realur mim-
wodebels momxmareblebisTvis, sasamarTlo, Tavis mxriv, 

11 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1163.
12 Genn H., Judging Civil Justice, Cambridge University Press, New York, 2010, 80.
13 De Palo G., Trevors M.B., Arbitration and Mediation in the Southern Mediterranean 
Countries, Kluwer Law International, 2007, 15.
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rogorc saxelmwifo xelisufali, valdebulia im samarT-
lebrivi politikis gatarebaze, rac aris dakavSirebuli 
davis alternatiuli saSualebebis gamarTul saqmiano-
bas Seuwyos yovelmxriv xeli14, Tumca es ar unda gaxdes 
sasamarTlosTvis mimarTvis da sasamarTlos xelmisaw-
vdomobis garantirebuli da aRiarebuli uflebis xelis 
SemSleli15.
zemoaRniSnuli saWiroebebis da realobis gaTvalis-
winebiT savsebiT logikuri da Sedegobrivad progno-
zirebadi iyo da aris davis gadawyvetis alternatiuli 
saSualebebis, romlebic realurad warmoadgenen so-
cialuri16 daZabulobis da sazogadoebaSi arsebuli kon-
fliqtebis Sedegiani aRmofxvris efeqtur meqanizmebs, 
farTo gavrceleba da gamoyeneba sazogadoebis warmomad-
genlebis mxridan, iseve rogorc saxelmwifoebis, maT So-
ris saerTaSoriso doneze maTi politikuri Tu samarTle-
brivi gaerTianebebis myarad gamovlenili neba xeli See-
wyos mediaciis magaliTze davis gadawyvetis alternati-
uli meqanizmebis danergvas yoveldRiurobaSi17, rac Tama-
mad SeiZleba iTqvas, rom bolo wlebis manZilze marTlac 
mkvidrdeba TiTqmis yvela saxelmwifoSi, rogorc davis 
gadawyvetis yvelaze efeqturi alternatiuli saSuale-
ba, mediaciisTvis maxasiaTebeli formebis18 CaTvliT. am 

14 Caponi R., „Just Settlement“ or  „Just About Settlement“?, Mediated Agreements: 
A comparative Overview of the Basics, Rabels Zeitschrift, The Rabel Journal of Com-
parative and International Private Law, Max –Planck-Institute fur auslandisches und 
internationals Privatrecht, Mohr Siebeck, 79.Jahrgang 2015, 121.
15 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 105.
16 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Vol. II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, Ox-
ford, 2012, 1162.
17 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Springer, Vol. 6, 2015, 2.
18 Jeong S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brink-
mann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth S., Festschri-
fr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssicherheit und 
Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.

kuTxiT isic gasaTvaliswinebelia, rom rig qveynebs  isto-
riulad mosdevT mediaciis meTodikiT an msgavsi forme-
biT davebis gadawyvetis gamocdileba, rac, rogorc we-
si, dadebiT rols TamaSobs am institutis dRevandel 
samarTlebriv sistemaSi integrirebis TvalsazrisiT19. 
mediacia ganimarteba, rogorc procesi20, romelic xels 
uwyobs konfliqtis monawile mxareebs Tavad aRmofxvran 
sadavo sakiTxebi.
dReisaTvis mediacia warmoadgens yvelaze swrafad gan-
viTarebad davis gadawyvetis alternatiul saSualebas 
msoflioSi21, romelsac axasiaTebs mesame22 damoukidebe-
li, miukerZoebeli da neitraluri piris CarTulobiT23, 
konfidencialuri da struqturirebuli procesis far-
glebSi24, konfliqtis mxareebisaTvis davis Sesaxeb gad-
awyvetilebis miRebis SesaZleblobis delegireba, rac 
mediaciis evropuli25 da ara mxolod aRqmis mTavari max-
asiaTebeli Tvisebaa. mediacia konfliqtis regulirebis 
efeqtur alternatiul instruments warmoadgens26.
mediaciis damkvidrebis mTavari mizania mxareebs mieceT 
SesaZlebloba maTi interesebisTvis saukeTeso gadaw
yvetilebiT daasrulon dava da aRmofxvran konfliqti sa-
kuTari xeliT27, ra drosac ubralod ki ar asruleben meo-
re mxaresTan davas, aramed qmnian winapirobas mxaresTan 

19 Creutzfeldt N., Vertrauen in Auβergerichtliche Streitbeilegung, Zeitschrift fur Konf-
likt-Management, Verlag Otto Schmidt, Koln, Heft 1/2016, 15.
20 Trossen A., Mediation (un)geregelt, Win-Management Verlag, Műhlberg, 2014, 37, 49.
21 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 1.
22 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 144.
23 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 50.
24 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd Ed, 
C.H.BECK, Munchen, 2016, 191. 
25 EU-Mediationsrichtlinie 2008, Art. 3a.
26 Berkel G., Zur Diskussion gestellt: Deal Mediation als Konfliktbeilegung, Zeitschrift 
fűr Konfliktmanagement (ZKM), Verlag Otto Schmidt, Kőln, 2018, 61.
27 Greger R., Unberath H.,  MediationsG: Recht der Alternativen Konfliktlosung, Kom-
mentar , C.H.BECK, Műnchen, 2012, 97.
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saqmiani Tu piradi urTierTobis samomavlod civilur 
formebSi gagrZelebis, raSic mediacia realurad exmareba 
mxareebs28, radgan mediaciis dros is ki ar unda gairCes, Tu 
vin ra gaakeTa warsulSi, aramed mxareebma unda saukeTeso 
gamosavali moiZion arsebuli Cixuri situaciidan, raTa 
gagrZeldes samomavlo urTierToba maTi interesebis Se-
sabamisad29; mediacia exmareba mxareebs TviTgamorkvevaSi, 
modave mxareebis erTmaneTisadmi moTxovnebis realuri 
mizezebis da midgomis amocnobaSi30. xSirad SexvdebiT iu-
ridiul literaturaSi, sadac mediacia „momavalze ori-
entirebuli procesis31“ saxeliT moixsenieba32; mediacia 
iZleva saSualebas mxareebma xangrZlivvadiani33 Sedegi 
miiRon procesis warmatebiT warmarTvisa da dasrulebis 
SemTxvevaSi, miT ufro, rom mediaciis gamoyeneba kon-
fliqtSi myof mxareebs davis nebismier etapze SeuZliaT, 
Tumca gasaTvaliswinebelia, rom rac ufro adreul34 sta-
diaze moxdeba mediaciis inicireba, miT ufro maRalia da-
vis SeTanxmebiT dasrulebis perspeqtiva35.
mediaciis meSveobiT mxareebi cdiloben sakuTari simar-
Tle SeaTanxmon erTmaneTTan36, raTa samarTlis normebma 
ar gadawyvitos is, rac maT miaCniaT rom aris swori, radgan 

28 Jones G., Pexton P., ADR and Trusts: an International Guide to Arbitration and Me-
diation of Trust Disputes, Spiramus Press, 2015, 33.
29 Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 27.
30 Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the 
Netherlands, 2006, 10.
31 Trossen A., Mediation (un)geregelt, Win-Management Verlag, Műhlberg, 2014, 
470.
32 Deixler-Hűbner A.,  Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 188.
33 Kaiser P., Gabler A.M., Prozessqualität und Langzeiteffekte in der Mediation, 
Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 6/2014, 180.
34 Fenn P., Commercial Conflict Management and Dispute Resolution, Routledge, New 
York, 2017, 68. 
35  Roberts M.M., Mediation in Family Disputes, Ashgate Publishing Ltd, Burlington, 
2014, 180.
36 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 216, 
217.

kargad moexseneba yvelas, rom rig SemTxvevaSi samarTlia-

noba da kanoniereba ar aris Tanxvedri Tezebi, Sesabamisad, 

mediaciis gamoyenebiT mxareebi swored sakuTari simar-

Tlis dafiqsirebas cdiloben SeTanxmebis gziT, xolo 

ramdenad aris es samarTliani37 orive mxarisTvis, amaze 

saboloo gadawyvetileba mxareebis mier aris misaRebi. 

zogadad samarTlianoba mediaciis cnebis maxasiaTebeli 

standartia38.

mediaciis swored aRqmisTvis mniSvnelovania mxareebs 

kargad esmodeT, rom mediaciiT isini mudam sargebels 

iReben, kerZod, SesaZloa mediacia konkretuli SeTanxme-

biT ver daasrulon, Tumca maT imaze kargad ecodinebaT 

konfliqtis mizezebis da davis Sesaxeb, vidre es mediaciis 

dawyebamde iyo, rac SesaZloa SemdgomSi gaxdes winapiroba 

davis dasrulebis. Sesabamisad, mediaciis procesSi monaw-

ileobas mxareebisTvis yovelTvis moaqvs dadebiTi Sedegi, 

Tu mxares esmis mediaciis Sinaarsi da icis, Tu rogor ga-

moiyenos is informacia, rac am procesma misca mas39. xSiria 

literaturaSi, rodesac mediacias axasiaTeben orive 

mxarisTvis momgebian procesad (win-win Lősung40), radgan 

mediaciis swori da efeqturi gamoyenebiT orive mxares 

SeuZlia sakuTari interesebis sasargeblo SeTanxmebas 

miaRwios41; maSin rodesac sasamarTlo saqmiswarmoebis Tu 

37 Windisch K., Fair und/oder gerecht? Fairnesskriterien in der Mediation, Zeitschrift 
fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 2/2015, 55.
38 Steffek F., Unberath H., (eds), Genn H., Greger R., Menkel-Meadow C., Regulating 
Dispute Resolution ADR and Access to Justice at the Crossroads, Hart Publishing, Ox-
ford and Portland Oregon, 2013, 17.
39 Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in Inter-
national Journal of Procedural Law, Vol. 7, intersentia,Cambridge-Antwerp-Portland, 
2017, 216, 217.
40 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 21.
41 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb, 2017, 14.
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saarbitraJo saqmiswarmoebis Sedegad daxarjuli adami-

anuri Tu finansuri danaxarjiT orive mxare dazarale-

bulia, xolo erT-erTi mxaris mier miRweuli gamarjveba 

moCvenebiTi42.
es aris konfidencialuri procesi, romelSic nebayoflo-
biTobis43 safuZvelze CarTuli mxareebi mesame damoukide-
beli da miukerZoebeli Suamavali piris CarTulobiT44, 
romelsac raime saxis gadawyvetilebis miRebis uflebamo-
sileba ar gaaCnia, cdiloben sasamarTlos gareSe miaRwion 
maTi interesebisTvis misaReb SeTanxmebas45, kerZod, gamo-
naxon erTmaneTis interesebis46 gaTvaliswinebiT orive mx-
arisTvis misaRebi SeTanxmebis pirobebi.
Tumca am process Tavisi konkretuli Semadgeneli aqvs da 
aucilebelia es mdgeneli figurirebdes, raTa mediacias, 
rogorc specialuri unarebiT aRWurvili, gamocdili me-
same neitraluri47 piris CarTulobiT, mxareebs Soris mim-
dinare molaparakebis process48, mieces realurad farTo 
areali TviTdamkvidrebis da praqtikaSi gamoyenebis49:
a) saWiroa sazogadoebis farTo fenebis informireba me-

42 Bevan A., Alternative Dispute Resolution, Sweet & Maxwell, London, 1992, 1.
43 Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., 
Ohly A., Padovini F ., Hirsch G., Picotti L., Knauer C., Patentrecht ADR Wirtschafts-
strafrecht, Műller Verlag, Heidelberg, 2017, 64.
44 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1162.
45 Hirsch G., Alternative Streitbeilegung: ein neuer Zugang zum Recht, Honorati C., 
Ohly A., Padovini F ., Hirsch G., Picotti L., Knauer C., Patentrecht ADR Wirtschafts-
strafrecht, Műller Verlag, Heidelberg, 2017, 69.
46 Bäumerich M., Gűterichter und Mediatoren im Wettbewerb, Duncker&Humblot, 
Berlin, 2015, 23.
47 Hale T., Between Interests and Law, Cambridge University Press, Cambridge, 2015, 
54. 
48 Willis T.,Wood W., Alternative Dispute Resolution in  Golden J., Lamm C., Interna-
tional Financial Disputes, Arbitration and Mediation, Oxford University Press, Oxford, 
2015, 72.
49 Moore C.W., The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 467. 

diaciis Sesaxeb, rogorc davis gadawyvetis efeqturi 
saSualebis arsebobis, konkretuli upiratesobebis mi-
TiTebiT, Tu ras iZleva mediacia da ratom unda andos 
mxarem sakuTari konfliqtis gadawyveta sasamarTlos na-
cvlad misTvis ucxo pirovnebas;
b) saWiroa mediaciis Sesaxeb saswavlo kursebis sauniver-
siteto Tu saSualo ganaTlebis sistemaSi swori da srul-
fasovani integrireba, rac winapirobaa misi axali Taobis 
mxridan informirebuli gamoyenebis, radgan swored mo-
mavali davis mxareebi skolis merxTan da sauniversiteto 
kedlebSi iReben im pirvelad ganaTlebas aRniSnulis Ses-
axeb da metad momzadebul modave mxareebs warmoadgenen 
potenciurad;
g) saWiroa mediaciis sakanonmdeblo doneze regulireba, 
rac maincdamainc mis mkacrad procedurul CarCoebSi Cas-
mas ar gulisxmobs, aramed misi oficialuri saxiT gamoye
nebis samarTlebrivi winapirobebis da aRsrulebis meqa-
nizmebis regulacia moiazreba.
d) saWiroa mediaciis mecnieruli kvleva da dargis 
mecnieruli ganviTareba, rac winapirobaa sakiTxis 
mecnieruli damuSavebis da kidev ufro maRal rangSi 
ayvanis.
e) mediacias esaWiroeba institucionalizacia da misi 
sistemuri gamarTva momxmareblis mxridan ndobis mopove-
bisTvis da moxmarebis gaadvilebis marTvis kuTxiT.
v) saWiroa samediacio instituciebis ganviTareba da maT-
Tvis finansuri resursis mozidva saxelmwifo da biznes 
seqtoridan.
z) saWiroa uzrunvelyofil iqnes mediaciis procesSi 
CarTuli mxareebis realuri damoukidebloba da ar mox-
des erT-erTi mxaris gavlenis qveS50 meore mxaris moqceva, 
mediaciisTvis gare Tu TviT mediaciis SigniT arsebuli 
sakiTxebidan gamomdinare.

50 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 107.
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T) gasaazrebelia, Tu ra aris mediaciis danergvisTvis am 
etapze upriani. kerZod, ra standartiT unda xdebodes me-
diatoris statusis miniWeba da vis mier, iyos Tu ara aR-
niSnulis gadamwyveti saxelmwifo calsaxad an/da rogor 
ganvsazRvroT mediaciis danergvisTvis ori umniSvnelo-
vanesi rgolis: sasamarTlo da advokatTa profesiis roli 
am mniSvnelovani funqciis gaweris kuTxiT.
i) aqve aRsaniSnavia, rom didi mniSvneloba eqceva imas, rom 
zogadad mediacia warmoadgens iuridiul saqmianobas Tu 
aris Cveulebrivi momsaxureba, radgan im SemTxvevaSi Tu 
saxeze iqneba iuridiuli momsaxurebis kuTxiT mediato-
ris saqmianobis mikuTvneba, maSin masze advokatis eTika 
unda gavrceldes51.
k) dabolos, mediaciis gamoyenebis arealis Seqmna da moZie-
ba aris erT-erTi mniSvnelovani faqtori mediaciis real-
uri popularizaciis da damkvidrebis, raSic moiazreba 
konkretuli davaTa kategoria, romelic damtkicdeba, 
rom yvelaze efeqturia momxmareblebisTvis swored davis 
aRniSnuli alternatiuli meqanizmiT daregulirebisT-
vis.
aqtualuria sakiTxi imis Sesaxeb, Tu ramdenad reguli-
rebis CarCoebs da normebs unda movargoT mediacia52, 
ramdenad mkacr sakanonmdeblo doneze gawerili wesebis 
gavlenis qveS unda moeqces mediacia, procesi da teqnika 
mxareebs Soris davis alternatiuli formiT gadawyvetis 
meqanizmi. aRniSnulTan dakavSirebiT calsaxa da erTg-
varovani pasuxi arc farTo iuridiul sazogadoebaSi moi-
poveba msoflios masStabiT da yvela qveyanas sakuTari 
mixedulobis Sesabamisad mouwevs aRniSnulze pasuxis 
gacema. 

51 Hartung A.M., Weder Sozietät noch Bűrogemeinschaft des Anwalts mit Mediator 
oder Berufsbetreuer, Neue Juristische Wochenschrift (NJW), C.H.BECK, Műnchen, 
2018, (5April, #15) 1102.
52 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1164.

am etapze ZiriTadad SeiniSneba sami modeli, romlebic 
erTmaneTisagan mkveTrad gansxvavebuli regulaciebis 
speqtrs gvTavazoben: erTi es gaxlavT avstriuli mod-
eli, sadac mediacia daqvemdebarebulia detalur samarT-
lebriv regulacias, kerZod, mkveTrad gamijnulia is iu-
ridiuli saqmianobisgan da kanoniT samoqalaqo mediaciis 
Sesaxeb gaTvaliswinebulia TiTqmis yvela proceduruli 
Tu mediaciis institucionaluri regulirebis sakiTxe-
bi, iseve rogorc mediatorTa eTikis, statusis miniWebis 
da Semdgomi profesiuli ganaTlebis standartebi. meore, 
es gaxlavT inglisis da holandiis magaliTi, sadac medi-
acias samarTlebrivi CarCo regulaciebiT ar zRudaven, 
mxolod saproceso kanonmdeblobiT xarjebis sakiTxi 
aris gawerili, xolo yvela sxva sakiTxi absoluturad me-
diaciis sferoSi moqmedi kerZo samarTlis subieqtebis da 
samomxmareblo bazris regulirebas aris mindobili, da me-
same jgufi qveynebis, sadac SeiniSneba mcdeloba erTgvari 
Sualeduri regulaciis zemoaRniSnul or models Soris, 
raTa daculi iqnes mediaciis momxmarebelTa uflebebi da 
uzrunvelyofil iqnes procesis nebayoflobiTobis prin-
cipi.
aRniSnuli naSromis farglebSi Cven vecdebiT mimovixi-
loT ZiriTadi tendenciebi danergili msoflios sxvadasx-
va qveyanaSi, SevafasoT am etapze arsebuli warmatebuli 
gamocdileba da CamovayaliboT xedva qarTuli realobis 
miznebisTvis. ra iqneboda kargi da mizanSewonili saqarT-
veloSi mediaciis efeqturad danergvis da amoqmedebisT-
vis saWiro, radgan miuxedavad imisa, rom miukerZoebeli 
da damoukidebeli mesame piris CarTulobiT konfliqtis 
mogvarebis tradicia saqarTveloSi saukunovan istorias 
iTvlis, Tanamedrove mediaciis aRqma da samarTlebrivi 
regulireba jer kidev Canasaxovan stadiazea da aRniSnuli 
instituciis sistemuri momwesrigebeli erTiani sakanon-
mdeblo aqti saqarTveloSi ar arsebobs, garda saqarTve-
los samoqalaqo saproceso kodeqsSi arsebuli Canawerisa 
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sasamarTlo savaldebulo mediaciis Taobaze53.
gasaTvaliswinebelia is garemoebac, rom mediaciis da
nergvis sawyis etapze, Tu saWiro gaxda ucxo qveynis rigi 
normebis qarTul samarTlebriv sivrceSi recefciis ganx-
orcieleba mediaciis mimarTulebiT, upriania es moxdes 
erovnuli Taviseburebebis54 gaTvaliswinebis kuTxiT55, 
raTa mediaciis reforma warmatebuli gamodges, xolo ev-
ropuli standartebi mWidrod iyos harmoniul kavSirSi 
Sida samarTlebriv sistemasTan56 da maT Soris gaviTva
liswinoT sxva qveynebis gamocdileba mediaciis sakanon-
mdeblo danergvasTan dakavSirebiT57, Tumca ara ucxouri 
normebis pirdapiri gadmotaniT qarTul kanonmdebloba-
Si, aramed aRniSnuli Tezebis mecnieruli Seswavlis da an-
alizis xarjze.
imis gaTvaliswinebiT, rom saqarTveloSi mediaciis dan-
ergvis procesi faqtobriv mimdinareobs, uaxloes peri-
odSi igegmeba mediaciis Sesaxeb saqarTvelos kanonis miRe-
ba da yvela vrwmundebiT, rom am institutis ganviTareba 
sasargebloa, rogorc marTlmsajulebis sistemisTvis 
erTobliobaSi, aseve konfliqtSi myofi mxareebis intere
sebisTvis, metad mniSvnelovania kargad iqnes Seswavlili 
mediaciis sistema da formebi mecnieruli TvalsazrisiT 
da qarTul modelze Sejereba ganxorcieldes  msoflios 

53 ix. saqarTvelos samoqalaqo saproceso kodeqsi, kari  XXI1.
54 Burduli I., Nekrorezeption in Transformationsgesellschaften, in Brinkmann M., Ef-
fer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth S., Festschrift fur Hanns 
Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssicherheit und Rechtsentwick-
lung, Carl Heymanns Verlag, Kőln, 2018, 8.
55 Steffek F., Rechtsvergleichende Erfahrung fűr die Regelung der Mediation, The Ra-
bel Journal of Comparative and International Private Law, Max –Planck-Institute fur 
auslandisches und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 2010, 
880.
56 Chanturia L., Die Europäisierung des georgischen Rechts – bloβer Wunsch oder 
groβe Herausforderung?, Rabels Zeitschrift, Max –Planck-Institute fur auslandisches 
und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 2010, 180.
57 Hopt K.J., Mediation – Eine Einfűhrung, Rabels Zeitschrift, The Rabel Journal of 
Comparative and International Private Law, Max –Planck-Institute fur auslandisches 
und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 2010, 724.

warmatebuli magaliTebis safuZvelze. 
aRniSnuli naSromi warmoadgens mecnierul mcdelobas Se-
darebiTsamarTlebrivi meTodis gamoyenebiT da analizis 
safuZvelze ganxorcieldes mecnieruli kvleva aRniSnu-
li institutis da SemuSavdes rekomendaciebi mediaciis, 
rogorc davis gadawyvetis alternatiuli meqanizmis 
formebis danergvisTvis saqarTveloSi. 
winare naSromis kvlevis mizani miiRweva mediaciis qarTu-
li warsuli gamocdilebis, warmatebuli saerTaSoriso 
praqtikis Seswavlisa da SedarebiTi analizis Sedegad. 
Sesabamisad, naSromis mokrZalebuli amocanaa erTi mxriv, 
Seswavlil iqnes mediaciis instituti da misi kargad da
nergili formebi saerTaSoriso kuTxiT, da meore mxriv, 
ganisazRvros is saukeTeso sinTezi qarTuli realobisT-
vis, romlis danergva saqarTveloSi metad ufro Sesaf-
erisi da warmatebuli iqneba.
SedarebiT-samarTlebrivi meTodis gamoyenebiT dasmuli 
Tematikis kvleva swori midgoma unda iyos sakiTxisadmi, 
radgan Seswavlil saxelmwifoebSi mediaciis danergvis 
stadiaze da rig SemTxvevaSi dResac, mravali iseTi aqtu-
aluri problematika dgas, rac obieqturad ikveTeba me-
diaciis saqarTveloSi danergvis pirvelive stadiaze. aR-
saniSnavia, rom naSromis meTodologiur safuZvlad gamo
yenebulia aseve istoriuli kvlevis meTodi, rac naSroms 
sZens damatebiT Rirebulebas, radgan Seswavlilia naS-
romis kvlevis sakiTxis istoriuli ganviTarebis etapebi.
naSromSi gamoyenebuli kvlevis meTodebi miznad isaxavs 
mediaciis saerTaSoriso praqtikasa da TeoriaSi dagro-
vili gamocdilebis urTierTSejerebisa da analizis sa-
fuZvelze SemuSavdes rigi rekomendaciebi kvlevis sagnis 
srulyofisa da swori formiT danergvisTvis qarTul 
samarTlebriv sistemaSi.
winamdebare naSromis mecnierul siaxles namdvilad gana
pirobebs is garemoeba, rom naSromi miuxedavad imisa, rom 
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ar aris pirveli disertacia mediaciis Sesaxeb saqarTve-
loSi, Tumca warmoadgens mediaciis, rogorc davis gad-
awyvetis alternatiuli saSualebis sasamarTlo da arasa-
samarTlo formebis siRrmiseuli samecniero kvlevis pir-
vel SemTxvevas qarTul samarTlebriv sivrceSi, ramac maT 
Soris xeli unda Seuwyos mediaciis, rogorc axali insti-
tutis gamarTul praqtikul funqcionirebas qveyanaSi.
imis gaTvaliswinebiT, rom mediaciis Tanamedrove modeli, 
rogorc davis gadawyvetis alternatiuli saSualeba abso-
luturi novaciaa qarTul samarTlebriv realobaSi, misi 
Seswavla erTdroulad mniSvnelovania, rogorc samecnie-
ro wreebis, aseve qarTveli praqtikosi iuristebisaT-
vis, romelTac kidev ufro aqtiurad mouwevT mediaciis 
procesSi CarTva mediatorisa Tu mxaris warmomadgenlis 
funqciiT, Sesabamisad, naSroms aqvs maT Soris datvirT-
va Seasrulos is mniSvnelovani roli, rasac warmoadgens 
TemiT dainteresebuli iuridiuli sazogadoebis da moma-
vali iuristebis aRWurva axali mecnieruli kvleviT medi-
aciis Sesaxeb.
naSromis farglebSi ganxorcielebuli kvleva aTi Tavis 
saxiT aris warmodgenili: pirvel TavSi, SesavalSi, moce-
mulia kvlevis sakiTxis zogadi daxasiaTeba, sakiTxis 
aqtualoba, kvlevis mizani, meTodi da sagani; ganxilulia 
mediaciis formebisTvis maxasiaTebeli dadebiTi mxaree-
bi da is gamowvevebi, rac maT faqtobriv implementacias 
sdevs Tan. meore TavSi ganxilulia mediaciis arsi da mi-
si Tanamedrove samarTlebrivi mniSvneloba, mediaciis 
cneba, misTvis maxasiaTebeli niSnebi, mediaciis procesi, 
struqtura, ganxilulia masSi monawile mxareebi da war-
moCenilia mediatoris institutis maxasiaTebeli Tvise-
bebi, iseve rogorc sasamarTlos xelmisawvdomobis ufle-
ba warmodgenilia axleburi interpretaciiT mediaciis 
WrilSi. amave TavSi  warmodgenilia mediaciis urTierTSe-
dareba davis gadawyvetis sasamarTlos da davis gadawyve-
tis sxva alternatiul saSualebebTan, ris safuZvelzec 

wina planze argumentirebulad wamoweulia mediaciis upi-
ratesobebi davis gadawyvetis sxva tradiciul Tu alter-
natiul saSualebebTan SedarebiT. naSromis mesame TavSi 
detalurad aris mimoxiluli mediaciisTvis maxasiaTe-
beli fundamenturi eTikuri safuZvlebi, xolo meoTxe 
TavSi ganxilulia mediaciis rogorc struqturirebuli 
procesis yvela etapi da stadia. naSromis mexuTe TavSi 
mocemulia mediaciis monawile subieqtebis detaluri 
ganxilva da warmoCenilia maTi roli da funqcia mediaciis 
procesSi. naSromis  meeqvse Tavi daTmobili aqvs media-
ciis saerTaSoriso regulirebis ZiriTad instrumentebs 
da gaanalizebulia maTi gavlena da mniSvneloba saxelm-
wifos Sida kanonmdeblobasTan mimarTebiT. naSromis meS-
vide Tavi daTmobili aqvs sasamarTlo, sasamarTlosTan 
arsebuli da kerZo mediaciis formebis SedarebiT analizs 
msoflios ocamde qveynis magaliTze. merve TavSi moce-
mulia mediaciis institutis analizi qarTul samarTle-
briv sivrceSi, maT Soris mocemulia informacia qarTuli 
istoriuli wyaroebis da mediaciis Sesaxeb istoriuli ga-
mocdileba, ganxilulia mediaciis dRes moqmedi qarTuli 
modeli. amave TavSi ganxilulia sasamarTlos da advoka-
tis profesiis roli mediaciis ganviTarebaSi qarTuli 
saxelmwifos magaliTze, iseve rogorc gaanalizebulia 
marTlmsajulebis aRniSnuli rgolebis mniSvneloba da-
vis alternatiuli saSualebis danergvis TvalsazrisiT, 
miT ufro mediaciis danergvis pirvel periodSi. naSromis 
mecxre Tavi srulad daTmobili aqvs avtoriseul xedvebs, 
SemuSavebulia praqtikuli rekomendaciebi mecnieruli 
analizis safuZvelze mediaciis, misi formebis warmateb-
ulad danergvis mizniT da mediaciis instituciuri samo-
mavlo ganviTarebis perspeqtivebis Sesaxeb saqarTveloSi. 
naSromis meaTe TavSi mocemulia kvlevis Sedegebi daskvnis 
saxiT.
aRsaniSnavia, rom kvlevaSi gamoyenebulia hamburgis ma-
qs-plankis saxelobis sazRvargareTis qveynebisa da saer-
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TaSoriso kerZo samarTlis SedarebiT-samarTlebrivi 
institutis biblioTekaSi mediaciis sakiTxebze arsebuli 
uaxlesi kvleviTi resursebi da samecniero literatura58.

58 naSromis avtori sadisertacio naSromze muSaobis mizniT, 2018 wlis 
gazafxulze, DAAD-s samecniero stipendiiT imyofeboda maqs plankis 
saxelobis sazRvargareTis qveynebisa da saerTaSoriso kerZo samarT-
lis SedarebiT-samarTlebriv institutSi.

II. mediaciis institutis Tanamedrove 
samarTlebrivi mniSvneloba da arsobrivi 

maxasiaTeblebi

1.	 mediacia, rogorc davis gadawyvetis efeqturi 
alternatiuli saSualeba

nebismier samarTlebriv sistemaSi da, ra Tqma unda, saqa-
rTvelos magaliTzec, modave mxareebs uzrunvelyofili 
aqvT sasamarTlosaTvis mimarTvis konstituciuri ufle-
ba59, rac aseve saerTaSoriso standartebiT60 daculi da 
uzrunvelyofili, garantirebuli uflebaa. sasamarTlo 
saukuneebia damkvidrebulia61, rogorc mxareebs Soris 
arsebuli davis bunebrivi gadawyvetis adgili62; Tumca 
saukuneebis manZilze sasamarTlo saqmiswarmoebis gamoy-
enebis gamocdilebam sazogadoebas da sasamarTlo saqmi-
swarmoebis servisiT momxmareblebs daarwmuna msgavsi 
formiT da saSualebiT davis gadawyvetis araefeqturo-
baSi, rac gansakuTrebiT TvalSisacemia sasamarTlo war-
moebis droSi gaxangrZlivebulobiT da procesis war-
moebasTan dakavSirebuli finansuri danaxarjebiT; iseve 
rogorc sasamarTloSi davis inicirebiT mxareebi realur 
kontrols kargaven da xelidan uSveben sadaveebs saqmis 
mimdinareobasa da Sedegze63. aqve isic unda aRiniSnos, 
rom yovelgvari samarTlebrivi davis, ganurCevlad misi 
xasiaTisa da sirTulisa, sasamarTlosTvis mindoba, rig 
SemTxvevaSi gaumarTlebeli SeiZleba aRmoCndes, rac Ta-
visTavad iwvevs saWiroebas sasamarTlos alternatiuli 

59 ix. saqarTvelos konstitucia, 42-e muxli.
60 ix. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvencia, me-6 muxli.
61 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb, 2017, 13.
62 Wendenburg F., Differenzierte Verfahrensentscheidungen in zivilrechtlichen Konf-
likten, Verlag Otto Schmidt, Koln, Heft 1/2013, 21.
63 Trenczek T.M.A.,Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 35.
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efeqturi meqanizmebis gaCenisa praqtikaSi. faqtia, rom 
tradiciuli formebi davis gadawyvetis, iseTi rogoric 
aris sasamarTlos winaSe saqmiswaroeba an Tundac saar-
bitraJo saqmiswarmoeba, aRar warmoadgens efeqtur meqa-
nizms, raTa gaumklavdes dRiTi dRe mzard davebs mxareebs 
Soris, maT Soris dabali Rirebulebis da sazRvarTSorisi 
davebis matebis fonze64. 
mediaciis farTod gavrcelebas da damkvidrebas aqvs 
obieqturi mravali winapiroba, Tumca yvelaze metad 
gavrcelebul safuZvlebs65 davis alternatiuli gadawyve-
tis am formis danergvisa warmoadgens misi TvalSisacemi 
upiratesoba xarjebis da drois danaxarjis kuTxiT, xolo 
sazRvarTSorisi mediaciis SemTxvevaSi mxareebis naklebi 
codna da ndoba davis warmoebis adgilis iurisdiqciisa66, 
Sesabamisad, namdvilad ar aris gasakviri, rom mediacia 
imkvidrebs Tavs, rogorc  davis gadawyvetis efeqturi in-
strumenti67.

1.1 mediacia davis gadawyvetis araformaluri da 
formaluri procesebis jaWvSi 

bolo ormoci wlis manZilze davis gadawyvetis alter-
natiuli saSualebebi (ADR) sagrZnoblad ganviTarda da 
warmatebiT damkvidrda68 iuridiul sazogadoebaSi69, dRes 
is ukve nawilia iuridiuli praqtikis da azrovnebis. bo-
lo dros vrceldeba mosazrebebic, rom ADR aris ara al-

64 Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge 
University Press, Cambridge, 2018, 101.
65 Rashda R., Alternative Dispute Resolution, Lexis Nexis, 2014, 3.
66 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 2.
67 Berkel G., Deal Mediation: Erfolgsfaktoren professioneller Vertragsverhandlungen,  
Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 1/2015, 4.
68 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 9.
69 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 1.

ternativa marTlmsajulebis, aramed aris alternatiuli 
marTlmsajuleba70, Tumca mTavaria rom am formis gamoy-
enebiT davis mxareebma miiRon konkretuli Sedegi. davis 
alternatiuli meqanizmebis gamoyenebiT davis gadawyve-
tis statistika samarTlis TiTqmis yvela mimarTulebiT 
dRiTidRe matulobs71. 
evropis kavSiris egidiT xdeba davis alternatiuli meqa-
nizmebis Sesaxeb specialuri direqtivebis miReba72, rac 
evropis masStabiT davis gadawyvetis alternatiuli meqa-
nizmebis kidev ufro damkvidrebis winapirobaa73.
davis gadawyvetis alternatiuli saSualeba, rogorc 
termini gamoiyeneba rogorc zogadi fraza, romelic ig-
ivdeba konfliqtis gadawyvetis procesTan, romelic Tav-
isi bunebiT aris araformaluri procesi, davaSi CarTuli 
mxareebisaTvis absoluturad miukerZoebeli, damoukide-
beli mesame piris CarTulobiT (SesaZlebelia aseTi piri 
iyos erTze meti), romelic mxareebs maT Soris arsebuli 
konfliqtis aRmofxvraSi exmareba, imaze ufro arafor-
maluri formiT da saSualebebiT, vidre es sasamarTlo 
saqmiswarmoebas axasiaTebs74, martivad, davis gadawyve-
tis alternatiuli saSualeba ganimarteba, rogorc ara-
sasamarTlo meqanizmiT davis gadawyveta75, xolo msgavsi 
forma davis gadawyvetis warmoadgens sasamarTlo saqmi-
swarmoebis alternatiul76 meqanizms.

70 Lindblom P.H., Progressive Procedure, Iustus, 2017, 405.
71 Carvalho J.M., Nemeth K., Implementation of the Consumer ADR Directive in the 
EU Member States, EuCML Journal of European Consumer and Market Law, C.H.BECK, 
Vol 7, 2/2018, 81.
72 ix. <http://eur-lex.europa.eu/eli/dir/2013/11/oj>. [15.05.2018]
73 Steffek F., The Relationship between Mediation and Other Forms of Alternative Dis-
pute Resolution in The Implementation of the Mediation Directive, (Compilation of in-
depth Analysis) European Parliament Directorate-General for Internal Policies, 2016, 
51. <http://www.europarl.europa.eu/supporting-analyses>. [15.05.2018]
74 Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 2.
75 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Nego-
tioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 4.
76 Ferz S., Lison A.,  Wolfart E.M., Zivilgerichte und Mediation, Universitätsverlag, 
Wien, 2004, 28.
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davis gadawyvetis alternatiuli saSualebebis mimarT 
didia msoflio sazogadoebis yuradReba, rogorc gan-
viTarebul, aseve ganviTarebad demokratiul qveynebSi, 
radgan im upiratesobebis gaTvaliswinebiT (drois nakle-
bi danaxarji, finansebis naklebi danaxarji, nakleb Seji-
brebiTi procesi), rac ADR-s gaaCnia, misi servisis gamoy-
enebis interesi davaSi myof mxareebs Soris sul ufro iz-
rdeba77; ADR momxmarebels sTavazobs iaf, droul da kidev 
ufro xelmisawvdom davis gadawyvetis meqanizmebs, vidre 
es sasamarTlos winaSe saqmiswarmoebaa78.
es termini erTgvari „qolga dasaTaurebaa“79, romelic Ta-
vis TavSi ramdenime araformalur meqanizms moiazrebs, 
romlebic formiT da mniSvnelobiT gansxvavdebian erT-
maneTisgan, Tumca yvela maTgans aqvs erTi mniSvnelovani 
msgavseba da kerZod, yvela es saSualeba da meqanizmi war-
moadgens alternativas sasamarTlo saqmiswarmoebis gziT 
mxareebs Soris davis gadawyvetisa, rodesac sasamarTlos 
gareT, damoukideblad mimdinare warmoebaSi xdeba sakiTx-
is gadawyveta an uSualod konfliqtSi CarTuli mxareebis 
mxridan sakuTari davis Sesaxeb SeTanxmebis miRwevis mcde-
loba, ra drosac mxareebi orientirebulni arian miaRwion 
SeTanxmebas da aqcentireba xdeba maT saerTo intereseb-
ze, xolo moTxovnebi da samarTlebrivi argumentacia me-
orexarisxovani xdeba. aRniSnuli procedurebis warmoeba 
maincdamainc sasamarTlo warmoebis dawyebamde an mis das-
rulebamde ar xdeba, aramed es yvelaferi SesaZlebelia 
mimdinareobdes sasamarTlos saqmiswarmoebis paralelu-
radac. rig SemTxvevaSi davis alternatiuli gadawyvetis 
saSualebebs literaturaSi davis „megobrulad“ (`amica-
ble`80) dasrulebis saSualebasac uwodeben, radgan am al-

77 Kumar A., Alternative Dispute Resolution System, Global And National Perspective, 
K.K. Publications, 2016, 55.
78 Pinto-Ferreira J.P., Carvalho J.C., Consumer ADR in Portugal, EuCML Journal of 
European Consumer and Market Law, C.H.BECK, Vol 7, 2/2018, 89.
79 Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 3.
80 iqve, 3.

ternatiuli saSualebebis mTavari mizani swored mxaree-
bisTvis normaluri urTierTobebis SenarCuneba warmoad-
gens. 
davis gadawyvetis alternatiuli saSualebebis popular-
izacia da gamoyenebadoba didwilad damokidebulia sazo-
gadoebis, biznes seqtoris mxridan am SesaZleblobis da 
misi formebis Sesaxeb cnobadobis gazrdaze81. mniSvnelo-
vania, raTa xdebodes konkretuli saqmeebis magaliTebze 
davis alternatiuli saSualebis formebis praqtikuli 
gamoyeneba, rac Seqmnis am institutis mimarT sandoobas. 
meore mxriv, aranakleb mniSvnelovania uSualod marTlm-
sajulebis mxridan, igulisxmeba sasamarTlo xelisu-
fleba davis gadawyvetis alternatiuli saSualebebis 
mimarT mxardamWeri sasamarTlo politikis gatareba, 
gansakuTrebiT aseTi axali instituciebis danergvis sta-
diaze, radgan sazogadoebis im nawils, romelsac gaaCnia 
ndoba sasamarTlosadmi, am ukanasknelis pozicias eniWeba 
garkveuli datvirTva, Tumca sasamarTlom am yvelafers 
wminda pragmatuli kuTxiT, rom Sexedos, saqmeTa nakadis 
Semcirebis TvalsazrisiT sasamarTloebisTvis namdvilad 
sasargebloa davis gadawyvetis alternatiuli saSuale-
bebis farTo gamoyenebadoba sazogadoebis mxridan82. meqa-
nizmis sakanonmdeblo doneze myari da struqturizebuli 
institucionalizacia damatebiTi winapirobaa misdami 
ndobis mopovebisa. 
davis gadawyvetis arasasamarTlo meqanizmebis gamoyeneba 
mxareTa avtonomiurobis principzea damyarebuli, radgan 
maT Tavad, sakuTari nebiT, konsensusis83 gziT unda air-
Cion davis gadawyvetis es forma, Sesabamisad, meqanizmi 
maTTvis garda imisa, rom unda iyos cnobili, unda iyos 

81 Lord Justice Jackson., New Approach to Civil Justice: From Woolf to Jackson., Con-
ference on Civil Justice Reform :What Has it Achieved?., Hong Kong., 15 April 2010.
82 Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong 
Kong., Cambridge University Press., Cambridge., 2017, 24.
83 Kathy M., Court Referral to ADR: Criteria and Research. 2003, para.6.6. , <www.
aija.org.au>. [15.05.2018]
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sando da efeqturi. amasTanave gasaTvaliswinebelia da-
vis gadawyvetasTan dakavSirebuli finansuri danaxarji84, 
rac davis gadawyvetis alternatiuli meqanizmebis gamoy-
enebis fonze sasamarTlo saqmiswarmoebasTan SedarebiT 
gacilebiT iafi85 da momxibvlelia86.
unda aRiniSnos, rom erTiani midgoma termini „ADR“-s 
mimarT saerTaSoriso iuridiul sazogadoebaSi ar SeiniS-
neba87, kerZod, bevri fiqrobs rom sityva alternatiulis 
gamoyeneba mizanSewonili ar aris, Tumca meore da ufro 
farTod gavrcelebuli xedviT sityva „alternatiulis“ 
gamoyeneba marTebulia yvela im procesisadmi, romelic 
mxareebs sTavazobs sasamarTlosa da saxelmwifo servise-
bisgan alternatiul meqanizms davis gadawyvetisa, Tum-
ca rig SemTxvevaSi termini maT Soris molaparakebebis da 
Tavad sxva arasasamarTlo meqanizmebis alternativadac 
aRiqmeba xolme88. faqtia, rom aRniSnuli akronizmis (ADR) 
gamoyenebaze avtoritetuli organizaciebic sxvadasxva 
poziciebze arian, magaliTad, saerTaSoriso savaWro pal-
ata nacvlad alternatiulisa xmarobs termins „megobru-
li“ (Amicable), msoflioSi aRiarebuli mediaciis organi-
zacia CEDR (davis efeqturad gadawyvetis centri) sityva 
alternatiulis nacvlad sityva „efeqturs“ amjobinebs, 
iseTi institucia, rogoricaa evropis iuridiuli komisia, 
sityva „proporciuls“ (Proportionate) aniWebs upirateso-
bas, iseve rogorc gamoyenebaSia termini „Sesabamisi89“ (ap-
84 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 38.
85 Alexander N., Four Mediation Stories from Across the Globe, The Rabel Journal of 
Comparative and International Private Law, Max –Planck-Institute fur auslandisches 
und internationals Privatrecht, Band 74, Heft 1, Mohr Siebeck, 2010, 734.
86 Tunay K., Contract Management&Dispute Resolution in International Construction 
Business, BILGE, 2016, 182. 
87 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 2.
88 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 2.
89 Menkel-Meadow C., Developments in `A`DR in the United States, Verlag Otto 
Schmidt, Koln, Heft 4/2013, 126.

propriate90), maT Soris literaturaSi Segvxvdeba SemTxveve-
bi, rodesac gamoiyeneba „inovaciuri davis gadawyvetis 
meqanizmis saxeliT91“, Tumca gamoyenebadobis sixSire da 
popularizacia internet saZiebo sistema Google-is meSve-
obiT rom gavzomoT akronizmi ADR-s gamoyeneba daaxloe-
biT 7 milionamde Sedegs mogvcems, maSin rodesac sxva da-
narCen SemTxvevaSi ramdenime aTasi iqneba Sedegi terminis 
gamoyenebis92. saboloo jamSi ar aqvs didi mniSvneloba Tu 
rogor xdeba davis alternatiuli saSualebis moxsenieba, 
mTavaria yvela Tanxmdeba imaze, rom davis gadawyvetis al-
ternatiuli saSualebebi da gansakuTrebiT mediacia ker-
Zo davebze mniSvnelovan rols TamaSobs Tanamedrove gan-
viTarebuli biznes davebis gadawyvetis sferoSi93.
davis gadawyvetis alternatiuli saSualebebi warmoad-
gens moqnil formebs mxareTa Soris konfliqtis aRmofx-
vris, rodesac mxareebi Tavad irCeven davis alternati-
uli saSualebis konkretul meqanizms, Tavad arCeven in-
stitucias Tu pirovnebas vinc iqneba SerCeul alternati-
ul saSualebaSi CarTuli, rogorc arbitri, mediatori an 
nebismieri sxva formiT, Tavad mxareebi arCeven kanonmde-
blobas da maTi CarTulobis formas konfliqtis mogvare-
baSi, kerZod, iqnebian warmodgenilni advokatiT Tu uSua-
lod miiReben procesSi monawileobas94.
akronizmi ADR-s meore nawili - davis - mimarT aseve aris 
mravalferovani midgoma iuridiul literaturaSi da iu-

90 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 3.
91 Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong 
Kong., Cambridge University Press., Cambridge., 2017, 14.
92 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 3.
93 Schonewille M.A., Fox K.H., Moving beyond `Just’ a Deal, a Bad Deal or No Deal in 
Ingen-Housz A., ADR in Business, Vol. II, Wolters Kluwer Law&Business, the Neth-
erlands, 2011, 82.
94 European Commission, Green Paper on Alternative Dispute Resolution in Civil 
and Commercial Law (2002), <http://eur-lex.europa.eu/legal-content/EN/TXT/PD-
F/?uri=CELEX:52002DC0196&from=EN>.[15.05.2018]
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ridiul wreebSi; albaT yvelas kargad mogvexseneba Tu ra 
aris dava, miuxedavad imisa, am terminis aRwerilobiTi naw-
ilis mimarT ra mosazrebac ar unda arsebobdes, rogorc 
lordi skrutoni ityoda: me SeiZleba ver aRvwero spilo, 
Tumca danamdvilebiT vici rom mas vucqer, roca davinaxav 
spilos.
Tumca samarTlebrivi mniSvnelobisTvis upriania gvqon
des naTeli warmodgena imasTan dakavSirebiT, Tu rodis 
gadaizrdeba mxareTa Soris SeuTanxmebloba davaSi, maT 
Soris saxelSekrulebo daTqmis definirebisas, rodesac 
mxareebi Tanxmdebian maT Soris arsebuli dava ganixilos 
ama Tu im instituciam, iyos gawerili Tu SeuTanxmeblo-
bis ra stadia da etapi warmoadgens davas, raTa marTeb-
ulad amoqmeddes saxelSekrulebo daTqma da moxdes xe-
lSekrulebiT SeTanxmebuli instituciis mier saCivris 
Taobaze warmoebis inicireba an piriqiT uaris Tqma imaze 
miTiTebiT, rom davis faqtobriv saxeze arsebobas ar aqvs 
adgili da Semxebloba gvaqvs mxareTa Soris SeuTanxme-
blobasTan95. ra Tqma unda, erTi SexedviT es yovelive 
Zalian Teoriuli saxis materebelia, Tumca siRrmeebSi Tu 
CavalT, Teoriul nawilSi aris praqtikuli realobis am-
saxveli marcvali.
yovel davaSi monawile mxareebs aqvT Tavisi konkretuli 
interesi96, ufro metic, davis samarTliani gadawyvetis 
winapirobas rig SemTxvevaSi mxareebis konkretuli ufle-
bebi ganapirobebs, Tumca mxareebs gaaCniaT Tavisi Zalau-
fleba da gavlena erTmaneTis mimarT; davis dros mxaree-
bis interesebi, uflebebi da Zalaufleba warmoadgens sam 
ZiriTad elements nebismieri davisTvis maxasiaTebels. 
Sesabamisad, davaSi mxareebi cdiloben gaataron sakuTari 
interesebi, gaarkvion vin aris marTali da daadginon Tu 

95 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 1.
 iqve, 3.
96 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Nego-
tioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 17.

vin aris ufro Zalamosili.
inglisur sasamarTloebs aqvT dagrovili sasamarT-
lo praqtika, rodesac termini „dispute“ ganuxilavT iseT 
SemTxvevebTan kavSirSi, rodesac mxareebs hqondaT Se-
Tanxmeba swored davis warmoSobisas miemarTaT arbitra-
JisTvis, xolo nebismier sxva sakiTxze, romelic magaliT-
ad, xelSekrulebis ama Tu im normis Sesrulebas exeboda 
miumarTavT sasamarTlosTvis, radgan mxares miaCnda, rom 
saxeze dava, rogorc aseTi ar yofila. 
saqmeSi Ellerine Bros Pty Ltd v Klinger97 iyo xelSekruleba, 
romlis Tanaxmad, davis (dispute) warmoSobis SemTxvevaSi 
mxareebs unda miemarTaT arbitraJisTvis. mopasuxe mx-
arem saxelSekrulebo valdebuleba Tanxis gadaxdisa ar 
Seasrula, Tumca ar miaCnda rom saxeze iyo dava, manamde 
sanam ar miiRo moTxovna Tanxis Taobaze. aRniSnul davaze 
saapelacio sasamarTlom ganmarta, rom „dumili ar niS-
navs Tanxmobas“ da aRniSna, rom faqti imis Sesaxeb, rom 
mopasuxe arc uaryofs davalianebas  da arc adasturebs, 
aramed dums, da aris umoqmedod, ar niSnavs davis ararse-
bobas, dava arsebobs im stadiamde, sanam mopasuxe aRiarebs 
davalianebas98. 
Sesabamisad, mniSvnelovania davis alternatiuli gadawyve-
tis Tezis swored aRqmisTvis movaxdinoT erTmaneTisgan 
„davis“ (dispute) da „konfliqtis“ (conflict) gansxvaveba, Tumca 
unda iTqvas, rom erTi meores ar gamoricxavs da piriqiT, 
kerZod, davas axasiaTebs maT Soris konfliqtis niSne-
bi da konfliqts calsaxad axasiaTebs davis niSnebi. Tum-
ca konfliqti adamianuri qcevis ganuyofeli nawilia da 
pirovnebis ganviTareba am movlenis gareSe ar xdeba99.
akronizmi ADR -s bolo nawili davis „gadawyveta“-s Seexe-

97 [1982] 1 W.L.R. 1375 CA (Civ Div).
98 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 4.
99 Acland A.F., A Sudden Outbreak of Common Sense: Managing Conflict through Me-
diation, (London: Random House Business Books, 1990), 69.
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ba, rac Sinaarsobrivad davis marTvas moicavs Tavis TavSi 
(dispute management), radgan rig SemTxvevaSi ADR-s ama Tu 
im formis gamoyenebisas realurad xdeba ama Tu im davis, 
konfliqturi situaciis marTva, Tumca yovelTvis misi 
gadawyveta rodi aris SesaZlebeli. faqtia is, rom rode-
sac Semxebloba gvaqvs davasTan, konfliqtTan, mizani aris 
misi gadawyveta100.
daskvnis saxiT SeiZleba iTqvas, rom sityvasityviTma mniS-
vnelobam ar unda moaxdinos terminis mniSvnelobis davi-
wroeba, radgan ADR iZleva ufro farTo SesaZleblobebs, 
vidre am akronizmis sityvasityviTi mniSvneloba SeiZleba 
gulisxmobdes Tavis TavSi.
davis gadawyvetis alternatiuli saSualebebis da-
fuZnebis arsi da saWiroeba gamomdinareobda iqidan, rom 
mxareebs mieceT saSualeba Tavidan airidon sasamarTlo-
Si siaruli da oficialuri procedurebis gavliT erTma-
neTTan urTierTobis garkveva, ramac SeiZleba gamoiwvi-
os mxareebs Soris SesaZlo Semdgomi TanamSromlobis da 
urTierTobis yvela resursis gamoricxva, iseve rogorc 
sasamarTlo saqmiswarmoebis Sedegis winaswar gaTvla Seu-
Zlebelia, Sesabamisad, is aris Sedegobrivad orive mxari-
saTvis sarisko, da amasTanave sasamarTlo saqmiswarmoeba 
SesaZloa iyos garkveuli reputaciuli safrTxis momtani 
mxareebisaTvis101. swored am resursis SenarCunebas da ara 
mxolod unda moemsaxuros davis alternatiuli saSuale-
bebis gamoyeneba. ADR farTod gamoiyeneba iseT SemTx-
vevebSi, rodesac davis mxareebs aranairi piradi urTier-
Toba ar akavSirebT, Tumca unda aRiniSnos, rom yvela im 
mxareebs Soris, romelTac erTmaneTTan piradi Tu xan-
grZlivi biznes urTierToba akavSirebT, maTTvis ADR-s 
gamoyeneba mizanSewonili nabijia102, miT ufro, rom am al-

100 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 9.
101 Eileen C., Mackie K., International Mediation –The Art of Business Diplomacy, 2nd  
edition, Kluwer Law International, Tottel Publishing, 2006, 35.
102 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 35.

ternativas axasiaTebs iseTi upiratesoba, rogoricaa mxa-
reebis drois, finansebis dazogva da davidan gamomdinare 
SesaZlo riskebis Semcireba103.

1.	 molaparakeba

molaparakebebi warmoadgens konfliqtis gadawyvetis 
pirvelad104 meqanizms, is aRwerilia, rogorc „procesi, 
romelsac Cven viyenebT, raTa davikmayofiloT Cveni saW-
iroebebi, rodesac vinme sxva akontrolebs105 imas, rac gv-
surs rom miviRoT106“. molaparakeba zogadad Cveni yofier-
ebis ganuyofel nawilad aris aRqmuli107 da bevri msgavse-
ba aqvs mediaciasTan, xSirad mediacias e.w. „mxardaWeril, 
fasilitirebul“ molaparakebasac uwodeben108, Tumca me-
diacia sakmaod gansxvavdeba molaparakebisgan109.
davis gadawyvetis yvelaze gavrcelebul110 formas war-
moadgens molaparakeba111, rac aris CarTuli mxareebis 
pirdapiri112 dialogis, kontaqtis forma. sxva formebTan 
SedarebiT, sadac mesame piri erTveba urTierTobaSi mo-
laparakebis dros mxareebs Tavad aqvT sruli SesaZleblo-
ba yvelas gareSe gaarkvion erTmaneTTan urTierToba113, 

103 Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 85.
104 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 72.
105 Frascogna X.M., Hetherington H.L., The Lawyer’s Guide to Negotiation, Second 
Ed., American Bar Association, Chicago, 2009, 93.
106 Maddux R., Successful Negotiation, 2nd Ed, Kogan Page, London, 1999, 5. 
107 Fisher R., Ury W., Patton, 1993, 15.
108 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 26.
109 Lee J., Lim M., Contemporary Issues in Mediation, World Scientific Publishing, 
2016, 17.
110 Давыденко Д.Л., Примирительные процедуры в европейской правовой тради-
ции, infotropic media, Moscow, 2013, 9.
111Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Ne-
gotioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 1.
112 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 6.
113 Tunay K., Contract Management&Dispute Resolution in International Construc-
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Tumca Tu mxareebi xedaven rom uWirT SeTanxmebis miRweva, 
maT mudam SeuZliaT CarTon procesSi mesame piri, riTac 
mainc ar kargaven berkets gadawyvetilebis miRebaze. 
molaparakebasa da mediacias Soris aris bevri msgavseba da 
saerTo114, radgan orive forma davis gadawyvetis alter-
natiuli saSualebisa moicavs Tavis TavSi molaparakebis 
teqnikas, Tumca mediacia warmoadens molaparakebis for-
mas, Tu rogor unda ganxorcieldes molaparakeba, maSin 
rodesac molaparakeba konkretuli formis gamoyenebis 
gareSe mxareebis erTmaneTTan saubars warmoadgens, ramac 
SeiZleba rigi faqtorebis gaTvaliswinebiT Sedegi ar moi-
tanos. molaparakebisgan gansxvavebiT mediatori orien-
tirebulia orive mxaris mxridan maTi saerTo interesebis 
gamokveTaSi daexmaros mxareebs, specialuri unarebis da 
teqnikis gamoyenebiT, da am saerTo interesebze SeTanx-
mebis SesaZleblobebi daanaxos orive mxares, rac mesame 
piris CarTulobiT xSir SemTxvevaSi uadvilebT konfliq-
tis mxareebs realuri SesaZleblobebis swor analizs da 
SeTanxmebas.
rogorc zemoT aRiniSna molaparakebas da mediacias So-
ris bevri aris saerTo, orive meqanizmi uSualod davis 
mxareebs aniWebs srul SesaZleblobas miiRon konfliqtis 
ama Tu im formiT dasrulebis an gagrZelebis Sesaxeb da-
moukidebeli gadawyvetileba, orive dros mxareebs Soris 
gacvlili informacia SesaZlebelia daemorCilos konfi-
dencialurobis standarts, Tumca mTavari ganmasxvavebe-
li garemoeba am or formas Soris aris is fundamenturi 
faqtori, rom mediacia warmoebs mesame damoukidebeli 
da neitraluri piris CarTulobiT, romelic damatebiTi 
meqanizmia, misi specialuri codnis da unarebis gamoy-
enebiT, raTa mxareebma miaRwion SeTanxmebas da srulad 
amowuron konfliqturi situacia, Tumca meore mxriv, me-

tion Business, BILGE, 2016, 188. 
114 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 22.

diacia molaparakebebTan SedarebiT formaluri proce-
sia, radgan mesame neitraluri piris fasilitaciis qveS 
moqceuli procesi mainc garkveul wesebs emorCileba, rac 
maT Soris mediaciis Sesaxeb qveynis Sida kanonmdeblobiT 
da rig SemTxvevaSi uSualod mediatoris mier nakarnaxevi 
wesia, rac sruliad ar iTvleba mediaciisTvis uaryofiT 
mxared, piriqiT, molaparakebasTan SedarebiT es SeiZle-
ba erTgvar upiratesobadac CaiTvalos, radgan molapar-
akebebis warmoebaSi gawvrTnili da specialuri unarebiT 
aRWurvili piri uwevT mxareebs fasilitacias, raTa maT 
miaRwion SeTanxmebas115. Tumca mediaciisgan gansxvavebiT 
molaparakebebSi mesame neitraluri piris figurireba, 
romelic mxareebs realurad exmareba SeTanxmebis miR-
wevaSi ar fiqsirdeba, iseve rogorc kiTxvis niSnis qveS 
dgeba mediaciaSi miRweuli SeTanxmebisgan gansxvavebiT 
molaparakebis farglebSi miRweuli Sedegis realuri aR-
srulebis SesaZlebloba, da ra Tqma unda mediacias axas-
iaTebs ufro struqturuli fazebi da stadiebi procesis 
warmoebis vidre es molaparakebaSi SeiniSneba116.
molaparakebis warmoebis mravali forma arsebobs, Tumca 
ZiriTadad gamoyofen or mTavar mimarTulebas, kerZod, 
interesze dafuZnebuli problemis gadaWris forma (an in-
terest –based problem-solving approach) da SejibrebiTi forma 
(competitive approach) molaparakebis.
interesze dafuZnebuli molaparakebis forma Zalzed 
praqtikulia da orientirebulia konsensusis Ziebaze, mas 
xSirad integrirebul (integrative) molaparakebasac uwode-
ben, radgan albaToba imisa, rom mxareebis interesebis 
erTmaneTSi integrireba ganxorcieldes maRalia. am tipis 
mopalarakebidan orive mxare midis konkretuli SedegiT 
sakuTari TavisTvis. aRniSnuli molaparakebis nairsaxeo-
ba emyareba Semdeg principebs117:

115 Rana R., Alternative Dispute Resolution, Lexis Nexis, 2014, 85.
116 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 
26, 27.
117 Fisher R., Ury W., Getting to Yes: Negotiating Agreement Without Giving In, 2nd 
Ed, 1981.
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-	 eridebi pozicionirebas, ufro metad xar koncentri-
rebuli mxaris interesebze;

-	 iReb problemis gadaWris midgomas da pirovnul da-
pirispirebas deb gverdze;

-	 sanam iReb gadawyvetilebas, kargad aanalizeb yvela im 
dagrovebul ofcias, rac procesma mogcaT mxareebs;

-	 adgen obieqtur da samarTlian kriteriumebs sakiTxis 
gadawyvetis, rac orive mxaris interess Seesabameba da 
ar iReb gadawyvetilebas erT-erTi mxaris interesebis 
gaTvaliswinebiT.

aRniSnuli principebis gamoyenebiT, igive BATNA118 (best al-
ternative to a negotiated agreement) -s koncefciaze119 dayrdno-
biT mxareebis eZlevaT saSualeba, am meTodis gamoyenebiT, 
srulad naxon Tu ra pirobebi pasuxobs maT moTxovnebs, 
Tavad dasaxon sakiTxis gadawyvetis saukeTeso alterna-
tivebi da SeTanxmdnen120.
interesze dafuZnebuli molaparakebis procesSi mniS-
vnelovania mxareebma xazi gausvan im saWiroebebs, rac Ti-
Toeul maTgans realobaSi gaaCnia, radgan molaparakeba 
Sedegis momtania, rodesac orive mxares molaparakebi-
sadmi interesi gaaCnia121, ra drosac realurad iqmneba er-
Toblivi Rirebuleba anu orive mxarisaTvis konkretuli 
Sedegi122.
118 Lax D., Sebenius J., 3-D Negotiaion: Powerful Tools to Change the Game in Your 
Most Important Deals, Boston, Harvard Business School Press, 2006, 23, 256. (xSiria 
rodesac am terminis nacvlad gamoiyeneba no-deal option, rom ar moxdes 
biznes sazogadoebis dabneva)
119 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen., Werner Verlag, 2006, 244.
120 Haynes J., Haynes G., Mediating Divorce, Jossey-Bass Publishing, San Francisco, 
1989, 11.
jon heinsma ganaviTara BATNA-s alternatiuli koncefcia WATNA 
(Worst Alternative to a Negotiated Agreement), rac molaparakebis mxareebs ex-
marebaT dainaxon Tu ra iqneba is uaresi Sedegi, rasac miiReben Tu mo-
laparakebebiT ar Sedgeba SeTanxmeba.
121 Ury W., The Power of a Positive No: How to say No and Still Get to Yes, Bentam 
Dell Publishing Group, 2007, 4.
122 mag: rodesac saxezea kompaniaSi partniorebs Soris konfliqti, ra 
drosac gamoricxulia erToblivad saqmianobis gagrZeleba da orive 

rodesac saubaria e.w. SejibrebiT molaparakebebze, mas 
zemoaRniSnuli formisgan rigi ganmasxvavebeli niSnebi ax-
asiaTebs. xSirad am formas molaparakebisa pozicionerul 
formasac uwodeben, radgan masSi CarTuli mxareebi awar-
moeben molaparakebebs, romelic miznad isaxavs molapar-
akebis Sedegad „mogebas“ poziciis, rac mxareebisgan saW-
iroebs xisti momlaparakeblis unarebs123. SejibrebiTi 
molaparakebis dros meore mxarisadmi keTilganwyobili 
midgoma, SeiZleba aRqmul iqnes, rogorc mxaris sisuste124, 
Tumca am formas aqvs Tavisi riskebi, kerZod, molaparake-
ba moicavs konfrontaciul midgomas, ra drosac ufro me-
ti aqcentireba keTdeba manipulaciaze da Sefarul „muqa-
raze“, vidre ormxrivi interesis Ziebaze, ramac SeiZleba 
Sedegi ar moitanos, ra drosac procesi SeiZleba Sevides 
CixSi.

molaparakebebis warmoebisas keTilsindisierebis prin-
cipis dacvis saWiroeba gansxvavebulad aris aRqmuli, 
kerZod, Civil Law qveynebisTvis mniSvnelovania rogorc 
wesi keTilsindisierebis principis dacva (good faith) , ma-
Sin rodesac Common Law sistemis qveynebisTvis aRniSnu-
li principis dacva ar warmoadgens gadamwyveti mniSvn-
elobis sakiTxs, ufro metic inglisis lordTa palatam 
is standartic daadgina, rom SejibrebiTi procesisTvis, 
maT Soris molaparakebis warmoebisTvis, romelic mimar-
Tuli unda iyos orive mxarisTvis individualurad Tavis 
sasargeblo Sedegis dadgomisken, msgavsi principis dacva 
xelisSemSleli faqtoria125. aqve SeiZleba aRiniSnos, rom 

mxares unda erTmaneTis wilis Sesyidva Tumca, ver Tanxmdebian, gamo-
savlis saxiT SesaZlebelia orives gaaCndes interesi kompania gaiyon da 
gadainawilon is sferoebi rac maT interesebSi Sedis.
123 Murray J.S., Understanding Competing Theories of Negotiation, 1986, 179.
124 Kennedy G., Everything is Negotiable: How to Negotiate and Win, 4th Edition, 
2008.
125 Lord Ackner in Walford v Miles [1992] 2 A.C. 128 [1992] 2 W.L.R. 174 HL at 181.
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msgavsi ormagi midgomaa, maT Soris mediaciis konfiden-
cialurobis principis mimarT rig qveynebSi mediaciis 
konfidencialurobas ar ganixilaven mniSvnelovan prin-
cipad, rac unda iqnes daculi126 (e.w. mediation privilege).
molaparakebasa da mediacias Soris mTavar ganmasxvavebels 
warmoadgens is garemoeba, rom molaparakebaSi erTmaneTs 
xvdebian uSualod mxareebi da Tavad cdiloben konfliq-
tis mogvarebas, maSin rodesac mediaciaSi igive mxareebi 
xvdebian, Tumca konfliqtis mogvarebas cdiloben mesame 
neitraluri piris mediatoris CarTulobiT, romelic Ta-
vad ar iRebs raime saxis gadawyvetilebas, Tumca fasil-
itacias uwevs mxareebis molaparakebis process127.
1.1.2. konsiliacia

davis gadawyvetis kidev erT arasasamarTlo meqanizms 
warmoadgens e.w. konsiliaciis procesi128. konsiliaciasa 
da mediacias Soris mkveTri gansxvavebis daWera Sedare-
biT rTulia129, radgan am orive meqanizmis magaliTze pro-
cesSi CarTuli mesame piri ar aris aRWurvili uflebamo-
silebiT130 miiRos raime saxis mboWavi gadawyvetileba mxa-
reebs Soris mimdinare konfliqtis gadawyvetis mizniT131.
konsiliacia Tavisi bunebiT aris „davis gadawyveta sa-
samarTlo saqmiswarmoebis gareSe132“, rodesac davaSi Car-
Tul mxareebs Soris diskusia da molaparakeba konsilia-
toris meSveobiT mimdinareobs. konsiliacia warmoadgens 
mxareebs Soris molaparakebis formas, rodesac procesSi 

126 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 140.
127 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 57.
128 The Arbitration and Conciliation Act, 1996.
129 Hopt J.K., Steffek F., Mediation: Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 16.
130 Brand J., Steadman F., Todd C., Commercial Mediation, Second Ed., JUTA, Cape 
Town, 2016.
131 Hopt J.K., Steffek F., Mediation: Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 16.
132 Warrier V.S., Arbitration, Conciliation and Mediation, Lexis Nexis, 2015, 5.

CarTulia mesame neitraluri piri, romelic xelmZRvane-
lobs mxareebs Soris mimdinare molaparakebas133. 
am process aseve axasiaTebs nebayoflobiToba, mxareebi 
absoluturad Tavisufalni arian procesis dagegmareba-
Si; procesi rogorc wesi ar aris sajaro, aris konfiden-
cialuri134 da orientirebulia mxareTa konkretul inter-
esebis gaTvaliswinebaze, ra drosac SesaZlebeli xdeba 
SeTanxmebis miRweva. konsiliacia mediaciasTan SedarebiT 
ufro formaluri procesia, romelic xSir SemTxvevaSi 
gacilebiT Zviri procesia, vidre mediacia SeiZleba iyos 
mxareebisaTvis135.
mediaciis konsiliaciasTan (conciliation) Sedarebisas davi-
naxavT, rom e.w. Serigebis procesisTvis maxasiaTebelia, 
rom CarTuli mesame piri gacilebiT aqtiuri136 uflebamo-
silebiT aRWurvilia137, vidre mediatori da rig SemTxveva-
Si sTavazobs mxareebs konkretul SeTanxmebis pirobebs138, 
Tumca rogorc mediaciis magaliTze, raime saxis mboWavi 
gadawyvetilebis miReba arc am SemTxvevaSi xdeba139. kon-
siliatoris SerCevis raime oficialuri kriteriumebi 
gawerili ar aris, praqtikiT dainerga midgoma, rom mxaree-
bi rogorc wesi, davis sagnidan gamomdinare dargSi gamoc-
dilebis da profesiuli codnis mixedviT maTTvis misaReb 
133 Steffek F., Unberath H., Genn H., Greger R., Menkel-Meadow C., Regulating Dis-
pute Resolution: ADR and Access to Justice at the Crossroads, Hart Publishing, Port-
land, 2013, 110.
134 Warrier V.S., Arbitration, Conciliation and Mediation, Lexis Nexis, 2015, 168.
135 iqve, 5.
136 UNCITRAL Model Law on International Commercial Conciliation.
137 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1163.
138 Conciliation Rules of UNCITRAL, the United Nations Commission on Internation-
al Trade Law, 1980. [konsiliaciis procesSi konsiliators aqvs ufleba-
mosileba mxareebs gaukeTos konkretuli SeTavazeba davis SeTanxmebiT 
dasrulebis pirobis Sesaxeb. msgavsi SeTavazebebi unda iyos werilobi-
Ti formiT Sesrulebuli da argumentirebuli] 
139 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 74.
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pirs arCeven, ra drosac mxareebs maT Soris uwevT konsil-
iatoris enobrivi, kulturuli da mravali sxva piradi un-
arebis Sesaxeb aseve swori gadawyvetilebis miReba da amis 

Sesabamisad, piris SerCeva140. xSiria SemTxveva, rodesac me-

diacias da konsiliacias sinonimebis141 saxiT iyeneben142 rig 

iurisdiqciebSi143, radgan maT Soris Zalzed didia msgavse-

ba, da mkveTri sxvaobis gavleba am or formas Soris rTu-

lia, radgan orive SemTxvevaSi mesame neitraluri piris 

mier ar xdeba sakiTxze saboloo mboWavi gadawyvetilebis 

miReba, Tumca konsiliatoris SemTxvevaSi am ukanasknels 

metad aqvs lideris144 funqciis Sesrulebis SesaZleblo-

ba da rig SemTxvevaSi aramboWavi konsiliaciis farglebSi 

gadawyvetilebis proeqtis SeTavazebac SeuZlia mxareebi-

sTvis145.  konsiliatori aqtiurad aris CarTuli mxareebis 

mosazrebebis analizSi, transformirebaSi da Tavisi mx-

riv alternatiuli SeTanxmebis pirobebis SeTavazebaSi146. 
aRsaniSnavia aseve, rom iseT evropul qveynebSi, rogoric 

140 Warrier V.S., Arbitration, Conciliation and Mediation, Lexis Nexis, 2015, 168.
141 eseTi qveyanaa irlandia: Reinhard Ellger in Hopt&Steffek, Mediation Princi-
ples and Regulation in Comparative Perspective, Ch.11, A (2)(c), 636; eseTi qveyanaa 
safrangeTi: Katrin Deckert in Hopt&Steffek, Mediation Principles and Regulation 
in Comparative Perspective,Ch.7,A(2)(b)(iii), 459; eseTi qveyanaa iaponia: Harald 
Baum in Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspec-
tive, Ch.20, A(2)(d), 1033, 1034. eseTi qveyanaa CineTi: Knut B. Pissler in Hopt& 
Steffek, Mediation Principles and Regulation in Comparative Perspective, Ch.19, A(2), 
965.
142 eseTi qveyanaa safrangeTi, sadac mediaciis Sesaxeb evrodireqtivis 
miRebamde, sinonimad gamoiyeneboda es ori termini.
143 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 42.
144 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 16.
145 kanadis magaliTi: Ellger R., Mediation in Canada: One Goal –Different 
Approaches to Mediation in a State with Federal and Provincial Jurisdictions, in 
Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspective, Ox-
ford University Press, Oxford, 2013, 914.
146 Warrier V., Arbitration, Conciliation and Mediation, Lexis Nexis, 2015, 170.

aris CexeTi147 da saberZneTi148 mediaciasa da konsiliacias 
Soris mkveTri zRvari dRemde ar aris gavlebuli.

1.2.3. saarbitraJo da sasamarTlo saqmiswarmoeba

mediacia, rogorc konfliqtis konsensusis gziT gadaW-
ris meqanizmi149 mZlavrad imkvidrebs Tavs iseTi farTod 
damkvidrebuli davis gadawyvetis meqanizmebis parale-
lurad, rogoric aris sasamarTlos meSveobiT mxareebis 
morigeba da davis alternatiuli saSualeba arbitra-
Jis saxiT150.  mediacia am orive formisgan misi SinaarsiT 
da procesSi CarTuli mediatoris, mesame neitraluri 
piris roliT da daniSnulebiT gansxvavdeba. yvela sxva 
zemoaRniSnuli procesisgan gansxvavebiT mediaciaSi gad-
awyvetilebas iReben da mis Sinaarsze pasuxismgeblebi ar-
ian Tavad konfliqtis mxareebi151. saarbitraJo saqmiswar-
moebisas, ra Tqma unda, arbitri orive modave mxares uqm-
nis Tanabar pirobebs152, Tumca warmoebis dasasruls mas 
gamoaqvs mainc saboloo gadawyvetileba da es konkretu-
li samarTlis normaze dayrdnobiT xorcieldeba, maSin 
rodesac mediaciaSi samarTlebrivi Sinaarsis raime saxis 
gadawyvetilebas mediatori ar iRebs153. ra Tqma unda, ar-
bitraJi, msgavsad mediaciisa warmoadgens davis gadawyve-

147 Pauknerova M., Brodec J., Pfeiffer M., Czech Republic, in C.Esplugues, J.L.Iglesias 
and G.Palao, supra n.156, 102.
148 Kourtis V., Sivena E., `Greece` in Esplugues C., Iglesias J.L., and Palao G., supra 
156, 194, 196.
149 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyse, Tectum 
Verlag, 2008, 12.
150 Duve C., Haft F., Der Rechtsanwalt als Verhandlungs-und Konfliktmanager, 2003, 
109, 113.
151 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 13.
152 Effer-Uhe D., Schiedsrichterliche Unabhängigkeit bei wissenschaftlichen Äuβerun-
gen in SchiedsVZ (Zeitschrift fűr Schiedsverfahren/German Arbitration Journal), Ver-
lag C.H.Beck, Műnchen,16.Jahrgang,Heft 2, März/April 2018, 75.
153 Tochtermann P., Die Unabhängigkeit und Unparteilichkeit des Mediators, Mohr 
Siebeck, Tűbingen, 2008, 40.
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tis alternatiul saSualebas, Tumca es ukanaskneli kon-
fliqtis amowurvas emsaxureba mravali mimarTulebiT, da 
ara mxolod mxareebs Soris davaze gadawyvetilebis miRe-
biT154. mediaciaSi myof mxareebs uadvildebaT155 neitra-
luri156, mesame piris winaSe maTi realuri interesebis da 
poziciebis fiqsireba, esmiT ra, rom es konfidencialuri 
procesia da rom mediatori ver iRebs saqmeze raime sax-
is gadawyvetilebas, maSin rodesac sasamarTlos SigniT 
morigebis procesSi, rodesac mosamarTlis winaSe mxa-
reebs uwevT SeTanxmebis mizniT poziciebis fiqsireba, es 
erTgvar diskomforts uqmniT modave mxareebs, radgan aan-
alizeben im garemoebas, rom SeuTanxmeblobis SemTxvevaSi, 
igive mosamarTle, romelsac aqvs ukve informacia mxaree-
bis morigebis mizniT dafiqsirebuli poziciebis da maTi 
winapirobebis Sesaxeb, iqneba is piri, romelsac mouwevs 
SeuTanxmeblobis SemTxvevaSi davis gadawyvetilebiT das-
ruleba, ra drosac mosamarTlis Sinagani rwmena SesaZloa 
gavlenis qveS aRmoCndes, rodesac morigebis mizniT ismen-
da mxareebis gulwrfel mosazrebebs157. kidev erTi ganmasx-
vavebeli garemoeba, rac mediacias sasamarTlo morigebasa 
da saarbitraJo saqmiswarmoebisgan naTlad ganasxvavebs, 
aris is garemoeba, rom sasamarTlo morigebis procesi da 
davis gadawyvetis kidev erTi alternatiuli saSuale-
ba, saarbitraJo158 saqmiswarmoebis procesis saxiT, orive 
kanoniT dadgenil CarCoebs emorCilebian159 da mxareebis 
SesaZlo erT SemTxvevaSi morigebis SesaZlebloba, xolo 

154 Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und 
Slowakischen Rechtssystem in Osteuropa Recht Zeitschrift, Nomos, Baden-Baden, 
2018, 91.
155 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 13.
156 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 
26, 27.
157 Eidenműller H., Verhandlungsmanagement durch Mediation, in Henssler L.K 
(Hrsg) Mediation in der Anwaltspraxis, Deutscher Anwaltverlag, 2.Aufl, 2004, 62.
158 Olakanmi J., Alternative Dispute Resolution, cases&materials, Panaf Press, Abuja, 
Nigeria, 2013, 28.
159 Duve C., Forum des Internationalen Rechts, 1998, 8.

meore SemTxvevaSi saarbitraJo gadawyvetilebis miRebis 
SesaZlo mimarTuleba samarTlis160 konkretuli normebis 
gavlenis qveS eqceva da procesi ar iZleva mxareTa Semo-
qmedebiTad sakiTxisadmi midgomis SesaZleblobas, maSin 
rodesac mediaciis procesSi samarTlis roli da mniS-
vneloba ar boWavT mxareebs, mediaciis dros orive mxare 
SeuzRudavia maT kreatiul midgomebSi imaze miaRwion Se-
Tanxmeba, rac maT interesebSi Tavsdeba, erTaderTi mniS-
vnelovania es interesebi orive mxarisTvis iqnes misaRe-
bi, razec realurad ixarjeba kidec mediaciaSi resursi, 
raTa ori modave mxaris poziciebis daaxloeba moxdes161, 
maSin rodesac saarbitraJo saqmiswarmoebisas, ra Tqma 
unda, mxareebs Tavisi interesebi amoZravebT162, Tumca maT 
interesebis gatareba konkretuli samarTlis normeb-
ze dayrdnobiT unda moaxdinon da es unda arbitris gad-
awyvetilebis safuZvelze gamyardes. martivad rom iTqvas, 
sasamarTlo da saarbitraJo saqmiswarmoeba samarTlebriv 
normebze dayrdnobiT warmoebuli procesia163, maT Soris 
savaldebulo mboWavi gadawyvetilebis miRebiT sruldeba, 
maSin rodesac mediaciis magaliTze raime saxis samarT-
lebrivi normebiT mxareebis mier sawarmoebeli procesi 
mkacrad kanoniT SezRuduli ar aris da is SeTanxmebac, 
romelic sabolood ra Tqma unda aRsrulebadi aqti unda 
iyos, mxareTa nebaze dafuZnebuli SeTanxmebaa da ara sxva 
gareSe piris mier miRebuli mxareebisTvis savaldebulod 
aRsasrulebeli gadawyvetileba. Sesabamisad, gansxvaveba 
Zalzed TvalSisacemia, radgan sasamarTlosa da arbitra-

160 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 
28.
161 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 13.
162 Schűtze R.A., Die Bestimmung des schiedsrichterlichen Verfahrens, insbesondere 
bei Anwendung dem deutschem Prozessrecht unbekannter Beweisformen in Schieds-
VZ (Zeitschrift fűr Schiedsverfahren/German Arbitration Journal), Verlag C.H.Beck, 
Műnchen,16.Jahrgang,Heft 2, März/April 2018, 103.
163 Brown J.H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Max-
well, Thomson Reuters, 2011, 121.
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Jis dros mosamarTle da arbitri samarTalSefardebis da 
saqmis ganxilvis uflebamosilebiT aRWurvili pirebi ar-
ian, maSin rodesac mediators msgavsi uflebamosileba ar 
gaaCnia164.
arbitraJis mediaciasTan Sedarebisas TvalSisacemia is 
garemoeba, rom saarbitraJo saqmiswarmoebis dros sax-
eze gvaqvs igive sasamarTlo165, romelic Tavisi formiT 
Tu gansxvavdeba sasamarTlosgan, sxva mxriv unda aRiniS-
nos, rom rig iurisdiqciebSi saarbitraJo saqmiswarmoeba 
sasamarTlos alternatiul formad arc ganixileba (rig 
SemTxvevaSi garkveuli kategoriis davebs mxolod arbi-
traJis meSveobiT wyveten modave mxareebi saerTo samar-
Tlis qveynebSi, mag: samomxmareblo davebi166), xolo gaer-
Tianebul samefoSi ukve mkvidrdeba midgoma, rom ADR 
ZiriTadad mediacias da mis formebs moiazrebs, romelsac 
mesame neitraluri piri axorcielebs, xolo arbitraJi 
ganixileba, rogorc sasamarTlos  „axlo biZaSvili167“, ro-
melic ramdenime niSniT Tu gansxvavdeba sasamarTlosgan. 
dReisaTvis ukve Riad aRiareben, rom saarbitraJo saqmi-
swarmoeba gaxda Zalzed formaluri da ufro daemsgavsa 
sasamarTlo saqmiswarmoebas, iseve rogorc davis gad-
awyvetis aRniSnuli alternatiuli meqanizmi gacilebiT 
Zviri xdeba da met dros moiTxovs, vidre es mediacias axa-
siaTebs168.
ADR-s mWidro kavSiri aqvs sasamarTlo saqmiswarmoebas-
Tan, erTi mxriv, misi alternativaa, romelic gacilebiT 

164 Hopt J.K., Steffek F., Mediation: Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 16.
165 Horton D., Arbitration about Arbitration, Stanford Law Review, Stanford, Califor-
nia,Volume 70, #2, February 2018, 387.
166 Nehf J.P. The Impact of Mandatory Arbitration on the Common Law Regulation of 
Standard Terms in Consumer Contracts, The George Washington Law Review, Volume 
85, No 6, 2017, 1710.
167 Willis T.,Wood W., Alternative Dispute Resolution in  Golden J., Lamm C., In-
ternational Financial Disputes, Arbitration and Mediation, Oxford University Press, 
Oxford, 2015, 72.
168 Kreindler R., Wolff R., Rieder M.S., Commercial Arbitration in Germany, Oxford 
University Press, Oxford, 2016, 16.

ufro efeqtur da naklebxarjian process sTavazobs mx-
areebs, Tumca sasamarTlo mediaciis magaliTze (court –at-
tached mediation/court-annexed, court related, court-linked) kar-
gad vlindeba, rom alternatiuli saSualeba kavSirSia sa-
samarTlosTan169, romelic Tavis mxriv meti drois da fi-
nansebis saWiroebas iwvevs, xSirad SevxvdebiT iuridiul 
literaturaSi miTiTebas imasTan dakavSirebiT, rom „rac 
gvian miaRweven mxareebi sasamarTlo davaze SeTanxmebas, 
miT ufro Zviri ujdeba es orive mxares170“. sasamarTlo 
mediaciis magaliTze evropuli qveynebis gamocdilebiT 
SeiniSneba modelebi, rodesac mxareebs mesame damoukide-
beli neitraluri piris CarTulobiT SeuZliaT media-
ciis procesis warmoeba da aris SemTxvevebi, sadac uSua-
lod mosamarTle171 axorcielebs mediacias (mag: germania, 
kanada, avstralia, axali zelandia), romelic davis gagr-
Zelebis SemTxvevaSi davis ganmxilvel mosamarTled ar 
mogvevlineba (rig SemTxvevaSi davaTa kategoria aris  sao-
jaxo kategoriis da mcire qonebrivi Sinaarsis davebi), ms-
gavsi mosamarTleebi xSirad samosamarTleo karieris Sem-
dgom agrZelebn mediatoris saqmianobas172, Tumca uSual-
od mosamarTlis mier mediaciis Catarebas garkveuli Tan-
mdevi riskebi gaaCnia, radgan mosamarTle Tavis mxriv unda 
iyos pirdapiri da Tamami midgomebSi, maSin rodesac media-
ciaSi is msgavsi funqciebiT ver iqneba aRWurvili, rac sa-
samarTlo sistemis miukerZoeblobasa da neitralitetze 
sazogadoebis aRqmadobaSi SeiZleba Seqmnas cru STabe-

169 Brown H., Marriott A., Adr Principles and Pracice, third edition, Sweet & Maxwell, 
Thomson Reuters, 2011, 75.
170 Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 37. 
171 Otis L., Reiter E.H., Mediation by Judges:  A New Phenomenon in the Transforma-
tion of Justice, Pepperdine Dispute Resolution Law Journal 351, 2006, 6.
172 Sir Laurence Street, Mediation and the Judicial Institution, 1997, 71 Australian Law 
Journal 794.
ser lourens stritma, samxreT uelsis uzenaesi sasamarTlos yofil-
ma Tavmjdomarem, samosamarTleo praqtikis dasrulebis Semdeg Tqva: 
sistema romelic mosamarTles aZlevs mediatorad fiqsirebis saSuale-
bas safrTxes uqmnis sasamarTlosadmi sazogadoebis ndobas.
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Wdileba173, Tumca realurad emsaxurebodes sazogadoebis 
saWiroebebs, rogorc mediacia174.
sasamarTlo  mediaciis formebis kuTxiT, xSiria tenden-
cia, rodesac sxvadasxva qveynis magaliTze mediaciaSi 
monawileobis miuRebloba saboloo gadawyvetilebiT sa-
samarTlos mxridan Tundac es iyos mogebuli mxare finans-
ur sanqcias iTvaliswinebs, am mxriv fundamenturi Halsey-s 
saqmea, romeli gadawyvetilebac sasamarTlos mxridan 
ADR-s mxardaWeris magaliTia175, rodesac mxares daekisra 
finansuri sanqcia mediaciaSi monawileobaze uaris gamo.
am yvelafris miuxedavad gvmarTebs dafiqreba, Tu ramde-
nad SeiZleba dairRves adamianis uflebebi sasamarTlos 
mxridan, rodesac xdeba ADR-s gamoyenebis savaldebu-
loobaze aqcentireba, kerZod, vgulisxmob evropuli kon-
venciis me-6 muxlis mimarTebaSi adamianis uflebebis dar-
Rvevas176.
aRniSnul argumentaciasTan dakavSirebiT arsebobs meo-
re mosazrebac, romlis Tanaxmad savaldebulo mediaciis 
etapis gavla ar warmoadgens adamianis uflebebis me-6 
muxlis darRvevas, kerZod, sasamarTlosaTvis mimarTvis 
uflebis darRvevas, radgan mediaciis warumateblad das-
rulebis SemTxvevaSi araferi zRudavs mxareebs mimarTon 
sasamarTlos177.

173 Limbury A., Why judges shouldn’t be mediators’ and `mandatory mediation` - an 
Australian perspective, 2006, 11(1).
174 Otis L., Reiter E.H., Mediation by Judges, Pepperdine Dispute Resolution Law Jour-
nal, 351, 2006, 6.
175 Halsey v Milton Keynes General NHS Trust [2004] EWCA (Civ) 576; [2004] 1 
W.L.R. 3002. sasamarTlo gadawyvetilebaSi mosamarTle lordma disonma 
Tqva: `ADR-s Rirebuleba da mniSvneloba dadgenilia. iuridiuli pro-
fesiis yvela warmomadgenels, vinc axorcielebs sasamarTloSi war-
momadgenlobas, marTebs Tavis klientebs kargad auxsnas Tu ramdenad 
Sesabamisia maTi saqme davis gadawyvetis alternatiuli saSualebebis 
miznebisTvis“. 
176 ix. evropuli konvenciis me-6 muxli.
177 Professor Hazel Genn, Professor Paul Fenn, Marc Mason, Andrew Lane, Nadia Be-
chai, Lauren Gray & Dev Vencappa, Twisting arms: court referred and court linked 
mediation under judicial pressure, Ministry of Justice Research Series 1, 2007.

mediacia sTavazobs mxareebs maT interesebze morgebu-
li struqturirebuli molaparakebebis178 warmoebis Sesa-
Zleblobas, ra drosac sasamarTlosa179 da arbitraJisgan 
gansxvavebiT saqmeze gadawyvetilebas iReben Tavad mxa-
reebi da ara mediatori180, swored saqmeze gadawyvetilebis 
miRebis pirdapiri SesaZlebloba da valdebuleba mo-
samarTlis da arbitris mier, rac sasamarTlos SemTxveva-
Si da arbitraJis farglebSi davis gadawyvetas gulisx-
mobs, aris is mTavari ganmsaxvavebeli niSani, rac medi-
acias gaaCnia arbitraJTan, rogorc davis gadawyvetis 
aseve alternatiul saSualebasTan da sasamarTlosTan 
SedarebiT181. gasaTvaliswinebelia is garemoebac, rom me-
diaciaSi gansxvavebiT sxva davis gadawyvetis meqanizme-
bisgan, es iqneba sasamarTlo Tu arasasamarTlo formebi, 
ar dgeba oqmi182 da raime werilobiTi dokumenti, garda im 
saboloo SeTanxmebisa, rasac mediaciis procesSi mxareebi 
miaRweven SeTanxmebis saxiT. bolo periodia saarbitraJo 
saqmiswarmoeba gacilebiT formaluri xdeba da emsgavseba 
sasamarTlo saqmiswarmoebas, maSin rodesac is tradici-
ulad realurad warmoadgenda sasamarTlos alternati-
vas da araformalur da xelmisawvdom davis gadamwyvet 
saSualebas183, Tumca drois gasvlasTan erTad saarbitra-
Jo saqmiswarmoebisTvis sul ufro maxasiaTebeli xdeba 
drois da finansebis xarjvis saWiroeba, iseve rogorc 
masSi advokatis monawileobiT mxareebis warmomadgenlo-
ba, rodesac xSir SemTxvevaSi advokatis saWiroeba saar-
bitraJo saqmiswarmoebis dros ar iyo saWiro; swored aR-

178 Schiffer, J., Schiedsverfahren und Mediation, Carl-Heymanns Verlag, 2005, 6.
179 McLaren H.R., Sanderson J., Innovative Dispute Resolution: The Alternative., 
Thomson Carswell, 2006, 4-1.
180 von Schubert M., Haase M., in Schiffer, J., Schiedsverfahren und Mediation, 
Carl-Heymanns Verlag, 2005, 249.
181 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 16.
182 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, xix
183 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolution: 
Beyond the Adversarial Model, Second Ed., Aspen Publishers, New York, 2011, 110.
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niSnulis gaTvaliswinebiT, mediacia realurad konkuren-
tunarian garemos uqmnis saarbitraJo saqmiswarmoebas da 
gacilebiT mimzidveli forma xdeba davis gadawyvetis.
evropis sxvadasxva qveynebSi xSiria SemTxvevebi, rode-
sac arbitraJi da mediacia kombinirebulad aris modave 
mxareebis mier gamoyenebuli, rig SemTxvevaSi msgavsi 
daTqmebi kanonis donezec arsebobs, xolo mxareebi imaze 
Tanxmdebian jer mosinjon mediacia184 da SeuTanxmeblo-
bis SemTxvevaSi gaagrZelon arbitraJSi dava185 (e.w. med-
arb), Tu piriqiT, daiwyon saarbitraJo procedurebi imis 
SesaZleblobiT rom gaagrZelon urTierToba mediaciis 
(e.w.arb-med / arbitration-connected mediation) procesSi SeTanx-
mebis miRwevis mizniT. 

1.2 mediaciis institucionalizaciis istoria 
saerTaSoriso sivrceSi da warmatebis ganmapirobebeli 
mizezebi

iuridiuli sazogadoeba saerTaSoriso masStabiT Tanxm-
deba imaze, rom me-20 saukunis bolo meoTxedidan da gan-
sakuTrebiT 21-e saukuneSi mediacia farTod mkvidrdeba 
da misi popularizacia yoveldRiurad izrdeba. mediaciis 
popularizacias da masze moTxovnis zrdas ZiriTadad aqvs 
Semdegi winapirobebi186:
•	 damkvidrebulia mosazreba, rac xSir SemTxvevaSi war-

moadgens realobas, rom sasamarTlo saqmiswarmoeba 
aris gauTvleli, misi Sedegis kontroli mxareebs ar 
SeuZliaT da verasdros iqnebian darwmunebuli Tavis 
sasargeblod gadawyvetilebis miRebaSi, rac mxareebs 

184 Berg H., Mediation in New Zealand: Widely Accepted and Successful, in Hopt&Stef-
fek, Mediation Principles and Regulation in Comparative Perspective, Oxford Univer-
sity Press, Oxford, 2013, 1105.
185 Roth M., Gherdane D., Mediation in Austria: The European Pioneer in Mediation 
Law and Practice, in Hopt&Steffek, Mediation Principles and Regulation in Compara-
tive Perspective, Oxford University Press, Oxford, 2013, 287.
186 Neil A., Andrews ---on Civil Processes, Arbitration&Mediation, Volume II, In-
tersentia, Cmabridge, 2013, 13.

aiZulebs dafiqrdnen iseTi davis gadawyvetis meqa-
nizmebze, rac miscemT maT saSualebas metad akontro-
lon procesis Sedegi;

•	 mediaciaSi mesame damoukidebeli piris meSveobiT 
mxareebs uwevT SeTanxmebis im saxis alternatiuli 
pirobebis generireba da maTze muSaoba, razec manam-
de, damoukideblad ar ufiqriaT, Sesabamisad, mediacia 
aZlevs maT axal SesaZleblobebs dagegmon davis aR-
mofxvris gzebi da momavali187;

•	 sasamarTlo saqmiswarmeoba, misi yvela etapis gavla 
dakavSirebulia didi drois xarjvasTan, finansebis 
xarjvasTan da daZabulobasTan; procesis dasawyisSi 
mxareebs ar ecodinebaT, Tu ra dro da finansebi iqne-
ba maTi mxridan gasawevi saqmiswarmoebis srulad das-
rulebisaTvis, radgan sasamarTlo saqmiswarmoebis 
mimdinareobam SeiZleba gamoiwvios gauTvaliswine-
beli damatebiTi xarjebis gawevis saWiroeba da gagr-
Zeldes imaze meti dro, vidre iyo mosalodneli, Tum-
ca arc ise unda iqnes gagebuli, rom mediacia mxolod 
sasamarTlos saqmiswarmoebis gadatvirTulobis xar-
jze ixveWs popularobas, aramed es procesi Tavad aris 
moqnili da momxibvleli da uzrunvelyofs mxareebis 
met dainteresebas uSualod misTvis maxasiaTebeli up-
iratesobebis xarjze188;

•	 sasamarTlo saqmiswarmoebis droSi gaxangrZlivebis 
kuTxiT aRsaniSnavia is garemoeba rom rigi sasamarT-
lo procesebi davis Sinaarsidan gamomdinare xSirad 
dakavSirebulia ama Tu im saxis saeqsperto kvlevis 
CatarebasTan, rac Tavis mxriv procesis mxareebs 
aZlevs saSualebas iTxovon alternatiuli saeqsperto 
kvlevis189 Catareba da msgavsi procesualuri kanon-

187 Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 49.
188 Zalar A., Managing Judicial Change Through Mediation – Part 1, ADR Bulletin, 
Vol.6, No.8, 2004, 1.
189 Deguchi M., Das flexible Streitbeilegungsmodell zwischen Zivilprozess und ADR in 
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ieri saSualebebiT procesi avtomaturad Wianurdeba, 
rac damatebiTi argumentia mediaciis sasargeblod, 
rodesac mxareebs aqvT saSualeba saqmis faqtobrivi 
da samarTlebrivi garemoebebis wina planze wamowev-
is gareSe moaxdinon maTTvis sasargeblo interese-
bze aqcentirebiT erTmaneTTan SeTanxmebis miRweva, 
rac maT Soris am abzacSi mocemuli saqmiswarmoebis 
absoluturad kanonieri gziT gaxangrZlivebis Ses-
aZleblobas aseve airidebs Tavidan, igulisxmeba am 
kanonieri gzis ganxorcielebisaTvis saWiro finansu-
ri xarjis dazogvis upiratesobac;

•	 sasamarTlo saqmiswarmoeba uSualod mxareebis Car-
TulobiT sakiTxis maTTvis sasargeblod gadawyve-
tis farTo SesaZleblobas ar iZleva da warmoeba Sez-
Rudulia samarTlebrivi CarCoebiT, Sesabamisad, mx-
areebs yovelTvis urCevniaT metad iyvnen procesis 
msvlelobasa da dagegmarebaSi CarTuli, radgan Sedegi 
undaT, rom iyos gaTvladi da sakuTari gavlenis qveS 
moqceuli;

•	 mediacias aqvs potenciali imuSaos iseT situaciebSi, 
sadac ori mxare mesame damoukidebeli piris gareSe mo-
laparakebebis CixSi Sevida, anu mediaciiT umjobesde-
ba molaparakebis perspeqtiva190;

•	 sasamarTlo saqmiswarmoebis Sedegad saqmeze miRebu-
li saboloo gadawyvetileba, rogorc wesi mxolod 
erTi mxarisTvis aris misaRebi da isic rig SemTxveva-
Si SeiZleba arc-erTi mxarisTvis ar iyos misaRebi, rac 
avtomaturad niSnavs imas, rom saqmeze gaweuli finans-
uri da drois danaxarji aRmoCndeba erT-erTi an orive 
mxarisTvis aragonivrulad gaweuli xarji;

Japan, in Brinkmann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth 
S., Festschrifr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssich-
erheit und Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 824.
190 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 18.

•	 sasamarTloSi saqmiswarmoeba aris Ria da sajaro, rac 
rogorc aseTi dadebiTi movlenaa marTlmsajulebis 
miznebisTvis, Tumca konfliqtis monawile mxareebis 
viwro interesebidan gamomdinare, rig SemTxvevaSi ar 
aris mizanSewonili sajaro, Ria procesze xdebodes ma-
Ti piradi Tu biznes interesis matarebeli davis ganx-
ilva da warmoeba, rac absoluturad gonivruli mid-
gomaa modave mxaris interesebidan gamomdinare;

•	 sasamarTlo saqmiswarmoeba aris erTgvari samarTle-
brivi „brZola“ mxareebs Soris, „brZolisTvis“ maxas-
iaTebeli Tavisi SedegebiT, rac xangrZlivvadian per-
speqtivaSi mxareebis interesebs da Semdgom urTier-
Tobas dadebiT Sedegs ver moutans, ris gamoc yvela 
momavalze da Sedegze orientirebuli mxare cdilobs 
minimumamde daiyvanos warumateblobis da uperspeq-
tivobis riski;

•	 mediacia iZleva SesaZleblobas konfliqtis mxareebs 
Soris davis gadawyvetis SeTanxmebuli pirobebiT Sedg-
es SeTanxmeba, anu gadawyvetileba sakiTxis garSemo iy-
os mxareebis winaswar SeTanxmebuli produqti191, rac 
warmoudgeneli da xelmiuwvdomeli SesaZleblobaa sa-
samarTlo da saarbitraJo saqmiswarmoebis SemTxvevaSi;

•	 mediaciis Sesaxeb mxareebis informirebis SemTxvevaSi 
motivacia davis aRniSnuli alternatiuli saSualebis 
gamoyenebis izrdeba, radgan mediacia erTdroulad 
sTavazobs mxareebs naklebi finansuri danaxarjiT, 
naklebi drois danaxarjiT, procesis da misi wesebis 
sruli kontrolis mxareebisaTvis SeTavazebiT, konfi-
dencialuri procesis formatSi, mxareebma momavalze 
orientirebul SeTanxmebas miaRwion192. 

191 Willis T.,Wood W., Alternative Dispute Resolution in  Golden J., Lamm C., In-
ternational Financial Disputes, Arbitration and Mediation, Oxford University Press, 
Oxford, 2015, 73.
192 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 21, 22.
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mediaciis principebis gamoyeneba yoveldRiur cxovreba-
Sic Zalzed sasargeblo da Sedegis momtania, rac damatebi-
Ti winapirobaa misi farTod sazogadoebaSi gavrcelebis 
da popularizaciis,  ufro metic, mas xSirad mimarTaven 
globalur politikaSic193, risi gamorCeuli magaliTi194 
amerikis SeerTebuli Statebis prezidentebi – Teodore195 
ruzvelti196, jimi karteri197 da maT Soris bil klintoni198 
arian, romlebic Tavs mediatorad da aqtiur momlaparake-
blad miiCnevdnen.
is mxardaWera rac mediacias dRes aqvs mopovebuli da 

193 Groß M., IP-/IT-Mediation, 2.Auflage, Deutschen Fachverlag GmbH, Fachmedien 
Recht und Wirtschaft, Frankfurt am Main, 2013, 1.
194 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 539.
195 Morris E., Theodore Rex, Random House Inc, New York, 2001.
196 1902 wels prezidenti ruzvelti sazogadoebas moevlina amerikis 
sabadoebis muSaTa gaficvis procesis mediatorad, kerZod, 1902 wlis 
maisis TveSi 147,000 naxSiris sabados muSa, pensilvaniis StatSi gaifica 
xelfasebis gazrdis da profesiuli kavSiris Seqmnis uflebis miRebis 
moTxovniT. aRniSnulma procesma miiRo farTo masStabi da gamoiwvia 
mTliani Statis paralizeba. procesis socialuri da ekonomikuri Se-
degebis gaTvaliswinebiT prezident ruzvelts da mis administracias 
piradad mouwiaT kerZo davaSi CarTva, radgan procesi im droisaTvis 
atarebda uprecendento xasiaTs da misi SesaZlo Sedegebi savalalo 
SeiZleba gamxdariyo mTeli saxelmwifosTvis. Sesabamisad, 1902 wlis 
oqtomberSi, prezidenti ruzvelti uSualod CaerTo gaficulebsa da 
damsaqmebels Soris molaparakebebSi, raTa mxareebi SeeTanxmebina da 
moaxloebuli zamTrisTvis damatebiTi krizisi Tavidan aeridebina. 
uSualod pirveladi molaparakebebi ar gamodga warmatebuli, Tumca 
sabolood maT Soris bankiri J.P.Morgan-s procesSi CarTvis xarjze kon-
fliqti ganimuxta da rogorc kompromisis erT-erTi piroba Seiqmna me-
naxSireTa sagaficvo komisia.
197 politikaSi „jimi karteris mediacia Camp David-Si“ saxeliT cno-
bili movlenaa, rodesac amerikis SeerTebuli Statebis prezidentma 
jimi karterma, romelic Tavs aqtiur momlaparakebels da mediators 
uwodebda molaparakebebis warmoebis mizniT mediatoris funqcia it-
virTa da amerikaSi miiwvia imdroindeli israelis premieri begini da 
egviptis prezidenti sadaTi, raTa mxareebs Soris mSvidobis damyare-
bis Sesaxeb SeTanxmeba Semdgariyo. molaparakebebi or raundad Catarda 
(daiwyo 17.09.1978) da dasrulda 1979 wlis 26 marts. jimi karteri 2002 
wels mSvidobis dargSi noberlis premiiT iqna dajildoebuli.
198 bil klintoni cnobilia axlo aRmosavleTSi mSvidobis damyarebis 
mizniT Catarebuli araerTi mediaciisTvis politikur doneze.

miRebuli saerTaSoriso Tu qveynis Sida sakanonmdeblo 
instituciebis mxridan gvafiqrebinebs, rom is dResdRe-
obiT marTlac xdeba davis gadawyvetis yvelaze popu-
laruli forma da meqanizmi, Tumca is dRes gzagasayarze 
mdgomi instituciaa, romelic erTdroulad didi Sesa-
Zleblobebis da safrTxeebis winaSea, raTa ar gaiziaros 
erT dros yvelaze popularuli davis gadawyvetis alter-
natiuli meqanizmis arbitraJis bedi199.
marTlmsajulebis politikis miznebisTvis200 mniSvnelova-
nia, raTa davis gadawyvetis alternatiuli,  ukve kanonis 
doneze regulirebuli meqanizmi, (xolo iq sadac kanonis 
doneze ar aris regulirebuli: mag.saqarTvelo, moxdes 
misi regulireba) sazogadoebrivi interesis da gamoy-
enebis sagani gaxdes, ra mimarTulebiT yvela saxelmwifos 
mouwevs kidev ufro metad efeqturi nabijebis gadadgma.

1.3 mediaciis regulirebis instituciuri modelebi

mediaciis ganviTarebis istorias rom gadavxedoT evro-
pul qveynebsa da amerikis SeerTebuli Statebis magali-
Tze, TvalSisacemia mediaciis regulirebis ori ZiriTadi 
modelis arseboba201: qveynebi sadac mediaciis procesi vr-
cel (e.w. extensive regulation) regulirebas eqvemdebareba da 
qveynebi, sadac mediaciis procesi viwro (e.w. restrained regu-
lation) regulirebis sagania; Tumca yvela SemTxvevaSi medi-
aciis procesi mediaciis mTavar arss warmoadgens202.
aqve aRsaniSnavia, rom mediaciis samarTalTan Semxebloba 
yvela qveyanaSi dabalansebulad uzrunvelyofilia Sida 

199 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 40.
200 Bamberger H.G., Mediation und Justiz in Haft F., von Schlieffen K.G., Handbuch Me-
diation, C.H.BECK, Munchen, 3.Auflage, 2016, 242.
201 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 17.
202 Golann D., Mediating Legal Disputes, American Bar Association, Chicago, 2009, 
51.
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regulaciebiT203, kerZod, mediaciis umravles SemTxvevaSi, 
uSualod misi procesi zedmetad samarTlebrivi regula-
ciebiT SeboWili ar aris, maSin rodesac Tavad mediaciis 
arsi da kanonmdeblobis doneze arseboba garantirebulia 
moqmedi samoqalaqo saproceso an specialuri kanonebiT.

a. vrceli regulirebis modeli

qveynebi, sadac mediacia daqvemdebarebulia vrcel, deta-
lur regulirebas ZiriTadad miRebulia im tipis sakanon-
mdeblo regulacia kanonis saxiT mediaciis Sesaxeb, ro-
melic farTod mimoixilavs SesaZlo sakiTxebs dakav-
Sirebuls mediaciis procesTan, maT Soris avlebs mkveTr 
zRvars mediaciasa da sxva iuridiul profesiebsa da ser-
visebs Soris.
msgavsi modelis yvelaze kargi magaliTi aris avstriis 
magaliTi204, sadac samoqalaqo saqmeebis mediaciis Sesax-
eb miRebulia calke kanoni „samoqalaqo samarTlis media-
ciis aqti205“, iseve rogorc calke regulirebis saxiT aris 
miRebuli „samoqalaqo samarTlis mediaciis mediatorTa 
trening regulaciebi206“, sadac detalurad aris gawerili 
mediatorTa trening saWiroebebi da uSualod procesi. 
avstriam airCia sxva evropuli qveynebisgan gansxvavebiT 
Zalian detaluri regulirebis modeli da iseTi sakiTxic 
ki, rogoric aris sazRvarTSorisi207 mediaciis aspeqtebi, 
calke kanoniT regulirdeba, rasac „evrokavSiris media-
ciis aqti208“ daarqves.
calke regulireba aqvs daTmobili samoqalaqo saproceso 
normebs, rac gamoiyeneba mediaciaSi, da normebs, rac areg-

203 Glasser U., Mediation und Beziehungsgewalt, NOMOS, 2008, 109.
204 Roth M., Gherdane D., in Hopt&Steffek, Mediation Principles and Regulation in 
Comparative Perspective, Ch.4, A (3), 253.
205 Zivilrechts-Mediations-Gesetz
206 Zivilrechts-Mediations-Ausbildungsverordnung
207 e.w.cross-border mediation
208 Bundesgesetz uber bestimmte Aspekte der grenzuberschreitenden Mediation in 
Zivil und Handelssachen in der Europaischen Union (EU-Mediations-Gesetz-EU-Me-
diatG), BGBI.I 2011/21.

ulirebs notariusebis da advokatebis mier mediaciis war-
moebis wesebs, iseve rogorc calke kodeqsi aqvT miRebuli, 
riTac mediatoris eTikuri standartebi aris gawerili209.
mediaciis vrclad regulirebis qveynebis ricxvs ganekuT-
vneba aseve safrangeTi210, im gansxvavebiT, rom franguli 
regulirebis magaliTze nacvlad mediaciis maregulire-
beli ramdenime kanonis miRebisa, sakiTxebis integrireba 
moxda safrangeTis samoqalaqo kodeqsSi, samoqalaqo sap-
roceso kodeqsSi, sisxlis samarTlis saproceso kodeqssa 
da Sromis samarTlis kodeqsSi.

 b. viwro regulirebis modeli

viwro regulirebis momxre qveynebis magaliTze SeiZleba 
iTqvas, rom maT airCies Semdegi midgoma: mediaciis insti-
tuti ar aris sakmarisad ganviTarebuli da gavrcelebu-
li, raTa moxdes misi farTo regulireba da gawera kanon-
mdeblobaSi211. 
aRniSnul midgomas ZiriTadad xsnian ori faqtoriT212, 
kerZod, erTi, rom zedmeti regulaciebiT SeiZleba xeli 
SeeSalos institutis Semdgom ganviTarebas, da moxdeba 
misi CarCoebSi moqceva, maSin rodesac dasawyis etapze amis 
saWiroeba ar dgas da meore mxriv, mediacias ganixilaven, 
rogorc samoqalaqo saproceso regulirebidan gamosul 
movlenas213 da misi CarCoSi moqceva ganixileba, rogorc 
procesis SezRudva. 
209 <http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf >. [15.05.2018]
210 Deckert K., Mediation in France: Legal Framework and Practical Experiences, in 
Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspective, Ox-
ford University Press, Oxford, 2013, 461.
211 Schmiedel L., Mediation in the Netherlands: Between State Promotion and Private 
Regulation, in Hopt&Steffek, Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 702.
212 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 19.
213 Kumpan C., Bauer-Bulst C., Mediation in Switzerland: A new Approach in a Con-
ciliation-oriented Tradition, in Hopt&Steffek, Mediation Principles and Regulation in 
Comparative Perspective, Oxford University Press, Oxford,  1207.
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am tipis regulaciis fonze qveynebi ar adgenen media-
ciis procesualur wesebs da arc mediatorTa trening 
valdebulebebs, rac kerZo iniciativebis regulirebis 
sagans warmoadgens. msgavsi qveynebi214 Tavis mxriv erevi-
an mxolod mediaciis warmoebis procesualuri xarjebis 
regulirebis nawilSi, riTac bazris regulirebis sagnad 
aqceven mediaciis gamoyenebas da mis moxmarebadobas sazo-
gadoebaSi215.
rigi qveynebi, metwilad anglo-amerikuli samarTlis 
ojaxis warmomadgenlebi216, davis alternatiuli saSuale-

214 Scherpe J.M., Marten B., Mediation in England and Wales : Regulation and Prac-
tice, in Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 370.
215 inglisi da niderlandebi warmoadgenen im saxelmwifoTa TvalsaCi-
no magaliTebs, sadac mediacia farTod gamoyenebuli institutia dave-
bis mogvarebis da sazogadoeba, biznesi aqtiurad moixmars mediatorTa 
serviss. orive saxelmwifos magaliTze qveynebi moeridnen mediaciis 
procesis kanonmdeblobis doneze mkacr regulirebas, garda xarjebis 
nawilSi standartebis gawerisa. inglisSi arsebobs saxelmwifos mier mx-
ardaWerili, Tumca kerZo seqtoris warmomadgenlebis mier dakomple-
qtebuli samoqalaqo mediaciis sabWo (Civil Mediation Council), romelic me-
diaciaSi moqmed kerZo asociaciebs da instituciebs maTTan danergili 
xarisxis moTxovnebidan gamomdinare moTxovnis SemTxvevaSi gadascems 
e.w. „xarisxis beWeds“.
216 mag inglisSi sasamarTlomde saqmiswarmoebis praqtikis da qcev-
is kodeqsis Tanaxmad (Practice direction on pre-action conduct:<www.justice.
gov.uk/courts/procedure-rules/civil/pdf/practice_directions/pd_pre-action_conduct.
pdf) >. [15.05.2018] potenciuri mosarCele vadlebulia Tavisi moTx-
ovnebis Sesaxeb acnobos potenciur mopasuxes, Caayenos saqmis kursSi 
da SesTavazos davis gadawyvetis alternatiuli meqanizmi sasamarTlo 
saqmiswarmoebis dawyebamde. potenciuri mopasuxis valdebulebas war-
moadgens mosarCeles acnobos sakuTari pozicia Tu ramdenad misaRebia 
misTvis SemoTavazebuli davis gadawyvetis alternatiuli saSualeba, 
da Tu ar aris misaRebi miuTiTos mizezebi da dasabuTeba, iseve rogorc 
SesTavazos misTvis misaRebi meqanizmi (ix.kodeqsis 4.2(4) punqti) an Tu 
arcerTi am formis gavla mxares ar miaCnia mizanSewonilad esec unda 
dasabuTebuli pasuxis safuZvelze mosarCeles acnobos potenciur-
ma mopasuxem. im SemTxvevaSi Tu dava gadainacvlebs sasamarTloSi, sa-
samarTlo amowmebs mxareebis mxridan winasasamarTlo procedurebis 
gavlis etapebs da maT Soris iTxovs pasuxs orive mxarisgan am proce-
durebis gauvlelobis  mizezebTan dakavSirebiT, msgavsi praqtika aqvs 
avstraliasac.is mxare, romelic dausabuTeblad acxadebs proceduraSi 
monawileobas SeiZleba gaxdes sasamarTlos mxridan finansuri sanqciis 

bebisTvis institucionaluri statusis micemis kuTxiT, 
sakuTar kanonmdeblobaSi, davis gadawyvetis aRniSnul 
meqanizmebs uSualod sasamarTlo saqmiswarmoebis dawye-
bamde aniWebs prioritetulad mxareTa mxridan monawile-
obis valdebulebas, rac Tanabrad exeba mxares da mis iu-
ridiul mrCevlebsac217. savaldebulo mediacia, rogorc 
sasamarTlosadmi mimarTvis winapiroba218 ukve gamoiyeneba 
ramdenime qveyanaSi219, rac ZiriTadad xarjis da drois Sem-
cirebis mizniT aris dasabuTebuli.
msgavsi midgoma da praqtika ar SeimCneva kontinenturi ev-
ropis qveynebSi220, sadac mxareebs ar moeTxovebaT saval-
debulo saxiT, sasamarTlosTvis mimarTvamde, moaxdinon 
davis gadawyvetis alternatiuli saSualebebis gamoyene-

msxverpli da mas daekisros meore mxaris mier gasawevi sasamarTlo xar-
jic. sasamarTlosadmi warsadgen sarCelis formularebSi advokatis mx-
ridan aris Sesavsebi specialuri nawili, sadac advokati uTiTebs, rom 
davis gadawyvetis alternatiuli saSualebebis Sesaxeb acnoba klients, 
misca rCeva da maT Soris gaafrTxila masSi monawileobaze uaris SemTx-
vevaSi SesaZlo finansur sanqciebze. msgavsi procedura aris gaTvalis-
winebuli umravles amerikis StatSi (mag: kaliforniis Stati), da kana-
daSi.
217 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 23.
218 iqve, 25.
219 italiasa da ontarioSi (kanada) msgavsi midgoma gamarTlda saqmeTa 
nakadis marTvis mizeziT. italiaSi Tavdapirvelad iyo midgoma, rode-
sac yvela saxis dava dauqvemdebares samediacio procedurebs, Tumca 
Semdgom kanonma gaakeTa saqmeTa CamonaTvali, rodesac mediacia saval-
debulo saxiT unda gaiaron mxareebma: davebi dakavSirebuli miwis sa-
kuTrebasTan, sasesxo davebi, samedicino davebi, saxelSekrulebo, sa-
banko, sadazRvevo, amxanagobebis davebi, avtoavariasTan dakavSirebuli 
davebi da sasoflo sameurneo davebi. germaniaSi savaldebulo xasiaTi 
mediacias mieniWa federaluri sasamarTlos doneze 750 evromde arse-
bul davebs, samezoblo da defimaciuri kategoriis davebs. norvegiaSi 
savaldebulo mediacias eqvemdebareba bavSvis uflebebTan dakavSire-
buli saojaxo davebi. aSS-Si msgavsi praqtika kidev ufro mdidaria, mag: 
floridaSi saojaxo da sadazRvevo davebi savaldebulo mediacias aris 
daqvemdebarebuli. 
220 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 24.
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ba221. 
aseT qveynebSi mediacia aris instituciuri kuTxiT sap-
roceso kanonmdeblobasa da calke aqtad integrirebu-
li qveynis normatiul sistemaSi222 da mxareebs aqvT Sesa-
Zlebloba aseTi interesis SemTxvevaSi gamoiyenon davis 
alternatiuli saSualeba223. 
aqve unda aRiniSnos, rom msgavsi qveynebidan ramdenime 
maTganSi224 sasamarTlos aqvs pirdapiri valdebuleba sap-
roceso kanonmdeblobiT, raTa informacia miawodos mx-
areebs mediaciis Sesaxeb, misces ganmartebebi mediaciis 
dadebiT da uaryofiT mxareebze, da aseve SeuZlia mosamar-
Tles daafiqsiros sakuTari pozicia Tu ramdenad mimdin-
are dava SeiZleba Seesabamebodes mediaciiT gadawyvetis 
saukeTeso praqtikas, Tumca raime saxis davaldebuleba 
mxareebis miiRon monawileoba mediaciaSi sasamarTlos ar 
SeuZlia225. iSviaT gamonaklis warmoadgens norvegia226, sa-
dac sasamarTlo Tu darwmunda, rom dava mediaciis for-
matSi unda gadawydes, mxareebis winaaRmdegobis miuxeda-

221 avstria, bulgareTi, niderlandebi, saberZneTi, Sveicaria
222 mag: germaniaSi mediaciis Sesaxeb kanonsa da advokatTa Sesaxeb kanon-
Si pirdapir aris gawerili advokatis valdebuleba klients rCeva misces 
davis alternatiuli saSualebebis Sesaxeb davis dawyebamde. italiaSi 
klients aqvs SesaZlebloba advokatTan dadebuli iuridiuli momsax-
urebis Sesaxeb xelSekruleba gaauqmos Tu dadginda, rom advokatma Ses-
abamisi rCeva da ganmartebebi ar misca klients davis alternatiuli sa-
Sualebebis Sesaxeb. poloneTSi msgavsi praqtika dainerga, rodesac ad-
vokatebi maT Soris advokatTa eTikis kodeqsis moTxovnebis Sesabamisad 
valdebulni arian klients miawodon sruli da amomwuravi informacia 
davis gadawyvetis alternatiuli saSualebebis Taobaze.
223 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 24.
224 avstria
225 niderlandebi: sasamarTloSi kanonis doneze Seqmnilia moxelis Ta-
namdeboba, romelic sasamarTlos rCevis gaTvaliswinebis SemTxvevaSi 
mxareebs awvdis konkretul informacias mediaciis Sesaxeb da survilis 
SemTxvevaSi akavSirebs mxareebs mediatorTan.
226 Anneken S.K.., Mediation in Norway : Faster, Cheaper and more Friendly, in 
Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspective, Ox-
ford University Press, Oxford, 2013, 1144.

vad mosamarTles SeuZlia saqme gadasces mediacias. daax-
loebiT msgavsi modeli amoqmedda germaniaSi227 mediaciis 
Sesaxeb axal kanonSi, romlis Tanaxmad, sasamarTlos aRar 
aqvs ufleba mimdinare dava gare mediacias gadasces, Tum-
ca e.w. sasamarTlo mediacias“ (Guterichter) SeuZlia dauqve-
mdebaros mis warmoebaSi arsebuli dava.

1.4 mediaciis upiratesobebi da SesaZlo naklovanebebi

mxareebs Soris warmoSobili konfliqti iZleva imis sa-
Sualebas moxdes urTierTobis kritikuli momentebis 
identificireba228, rac daZlevis SemTxvevaSi kidev ufro 
warmatebuli Semdgomi urTierTobis winapirobaa, raSic 
mediacia dadebiT rols asrulebs. literaturaSi xSirad 
xdeba miTiTeba imaze, rom mediaciis procesis monawile 
mxareebs procesis Semdgom uadvildebaT sakiTxis anal-
izi, radgan maT hqondaT SesaZlebloba uSualod mxaris 
argumentacia moesminaT229, ara samarTlebrivi dasabuTe-
bebi, aramed mxariseuli „simarTle“, radgan rogorc cno-
bilia „medals ori mxare aqvs230“ da mxareebs swored meore 
mxaris simarTle exmarebaT sakiTxis srulyofil analiz-
Si, Tumca mTavaria mxareebs hqondeT SeTanxmebis miRwev-
isTvis saTanado resursi, rac yovelTvis gamoiZebneba Tu 
modave mxareebis pirvelad interess231 davis aRmofxvra 
warmoadgens.
mediaciis damkvidrebas da danergvas ramdenime faqtori 

227 Tochtermann P., Mediation in Germany: The German Mediation Act – Alterna-
tive Dispute Resolution at the Corossroads, in Hopt&Steffek, Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 538.
228 Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, 
Baden-Baden, 2014, 469
229 Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 36.
230 Bhatt J.N., A Round Table Justice through Lok-Adalat (People’s Court) –A vibrant 
–ADR-in India, 2002, 1.
231 von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, 
Berlin.2015, 21.
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uwyobs xels, maT Soris umTavresi Tavad sasamarTloebis 
da saarbitraJo instituciebis biurokratiuli buneba, 
droSi gaxangrZlivebuli procedurebi da xarjia, rac 
am warmoebebs ukavSirdeba, Sesabamisad, „wesrigi kanonis 
gareSe232“ da misi gamoyenebadobis perspeqtiva avtomat-
urad fexs ikidebs TiTqmis yvela iurisdiqciaSi233. iseve 
rogorc mxareebis realuri interesi, raTa miaRwion kon-
fliqtis dasrulebas da erTmaneTSi SeTanxmebis miRwevas, 
xSiria, rodesac mediaciaSi mxareebi maT samarTlebrivi 
saxis moTxovnebis ukan arsebul realur interesebs234 aaS-
karaveben da swored maTi miRwevis konkretul gzebze da 
saSualebebze uTanxmdebian erTmaneTs.  
mediacia davis monawile mxareebs sTavazobs lavirebad 
(fleqsibelur235) alternatiul saSualebas, Tu rogor 
gadawydes konfliqti, naklebi drois236, naklebi xarjis237 
gawevis sanacvlod da maT Soris sasamarTlo saqmiswar-
moebis gadatvirTulobis SemcirebiT. mediaciis dadebi-
Ti mxarea is, rom procesSi SeuTanxmeblobis SemTxvevaSi 
mxareebs yovelTvis rCebaT SesaZlebloba davis gada-
sawyvetad mimarTon sasamarTlos238. mediacia orientire-
bulia mxareTa interesebze metad, vidre maT samarTle-
briv uflebebze, ra drosac mediaciaSi miRweuli SeTanx-
meba xSir SemTxvevaSi warmoadgens mxareebis komerciul 

232 Ellickson R.C., Order Without Law: How Neighbours Settle Disputes, Harvard Uni-
versity Press, Cambridge MA, 1991.
233 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 5.
234 von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, 
Berlin.2015, 22.
235 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, V.
236 Malacka M., Mediation als Appropriate Dispute Resolution im Tschechischen und 
Slowakischen Rechtssystem in Osteuropa Recht Zeitschrift, Nomos, Baden-Baden, 
2018, 91.
237 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 38.
238 Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.

kompromiss239, vidre samarTlebrivad uflebebis kuTxiT 
miRebul gadawyvetilebas; es aris procesi, romelic xels 
uwyobs molaparakebas240.
mediaciis meSveobiT241 mxareebs aqvT kargi saSualeba moax-
dinon erTmaneTs Soris arsebuli konfliqtis definire-
ba, gaerkvnen erTmaneTTan arsebuli problemis arsSi, Caw-
vdnen dapirispirebis realur mizezebs242, daareguliron 
aRniSnuli konfliqti mSvidobianad, marTon konfliqti, 
darCes orive mxare mogebuli243 (e.w. win-win situation244), is-
eve rogorc moaxdinon konfliqtis Semdgomi gaRvivebis 
prevencia da SeinarCunon urTierToba245, maT Soris qris-
tianuli moZRvrebac adamianebs urCevs konfliqti air-
idon Tavidan246. aseve unda aRiniSnos, rom islami mxareebs 
mouwodebs konfliqtis aRmosafxvrelad gamoiyenon medi-
acia247 (arabulad Sulh).
mediacia kargi saSualebaa mxareebma moaxdinon erTgvari 
TviTgamorkveva248, nacvlad sasamarTlo procedurebisa, 
sadac am funqciiT mosamarTle aris dakavebuli anu „medi-
acia exmareba mxareebs Tavad gadawyviton sakuTari saqme, 
xolo sasamarTlo da arbitraJi mxareebis saqmeSi „ereva“, 
239 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 10.
240 Stephen W.J., Principles of Alternative Dispute Resolution, West Academic Pub-
lishing, 2016, 7.
241 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998.12.16.
242 Kumar A., Alternative Dispute Resolution System, K.K. Publications, 2016, 233. 
243 iqve, 233.
244 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 85.
245 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen., Werner Verlag, 2006. 242.
246 Roebuck D., Mediation and Arbitration in the middle Ages (England 1154-1558), Holo 
Books, The Arbitration Press Oxford, 2013, 51.
247Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 97.
248 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 224.
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raTa gadauwyvitos maT saqme249“.
dRevandeli aRqmiT mediacia warmoadgens erTgvar sa-
Sualebas, raTa miiRwes marTlmsajulebis ganxorcielebis 
mizani250, is aris sakmaod Zlieri instrumenti Tumca jer 
kidev naklebad gamoyenebadi, rogorc davis gadawyvetis 
alternatiuli saSualeba251. mediaciis mizania mxareebs 
Soris SeTanxmeba Sedges252, xolo modave mxareebs Soris 
urTierToba maSin damSviddeba, rodesac davis SeTanxme-
biT gadaWra xels Seuwyobs maTi samomavlo urTierTo-
bebis Semdgom gagrZelebas, ra drosac mediaciis mizani 
miiRweva253. meore mxriv, mediacias axasiaTebs, rodesac is 
SeTanxmebiT ver sruldeba, Tumca mxareebi mediaciis pro-
cesSi arkveven erTmaneTisadmi poziciebs da realur in-
teresebs, rac aseve SeiZleba gaxdes winapiroba imisa, rom 
mediaciaSi konkretuli SeTanxmebis miuRwevlad mxareebma 
an ar gaagrZelon erTmaneTTan samarTlebrivi dava an ar 
moaxdinon samarTlebrivi davis inicireba, rac saboloo 
jamSi namdvilad dadebiT Sedegad254 unda Sefasdes da me-
diaciis konkretul Sedegad.
mediaciis, iseve rogorc davis gadawyvetis sxva alterna-
tiuli saSualebebis farTo gamoyenebis erT-erTi mTavari 
winapiroba, iseve rogorc marTlmsajulebis mxridan maTi 
instituciuri ganviTarebisTvis xelisSewyoba imiT aris 
ganpirobebuli, rom maTi gamoyenebiT SesaZlebeli unda 
gaxdes sasamarTloebis ganmuxtva255 gadatvirTuli saqme-
Ta nakadisgan, rac maT Soris xarisxiani marTlmsajulebis 

249 Meyer A.S., Chairman, New York State Mediation Board, 1969, 164.
250 Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 7.
251 Filler E., Commercial Mediation in Europe, Wolters Kluwer, 2012, 277.
252 Goodman A., Basic Skills for the New Mediator, Solomon Publications, 2nd Ed, 
Maryland, 2005, 20.
253 Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, ibi-
dem-Verlag, 1999, 44.
254 Waring M., Commercial Dispute Resolution, CLP Legal Practice Guides/College of 
Law Publishing, 2016, 160.
255 Bhatia K.V., Candlin C., Gotti M., Discourse and Practice in International Commer-
cial Arbitration, 2012, 211. 

ganxorcielebis xelisSemSleli faqtoria rig SemTxveva-
Si.
mediaciis mizani iuridiul literaturaSi sxvadasxvag-
varad aris Sefasebuli256, mTavari mizani calsaxad aris mx-
areTa CarTulobiT konfliqtis amowurva da SeTanxmebis 
miRweva, rac maT Soris unda gaxdes mxareebisTvis samo-
mavlo urTierTobebis winapiroba257 da warmoadgens medi-
aciis dadebiT mxares.
da bolos, unda gaviTvaliswinoT, rom mediaciis damatebi-
Ti Rirebuleba marto is ar aris, rom izogeba xarjebi258, 
sasamarTlosa da mosamarTlis dro, aris nakleb Seji-
brebiTi procesi vidre sasamarTlo, magram aranakleb 
mniSvnelovania is garemoeba, rom mediaciis gamoyenebiT 
mxareebs eZlevaT saSualeba Tavad gadawyviton sakuTari 
problemebi, itvirTon pasuxismgebloba da gawion kon-
troli procesis mimdinareobis, ra drosac SeuZliaT 
aRadginon an daiwyon meore mxaresTan ukve dazianebuli 
urTierTobis daTboba, anu konstruqciulad win wawion 
sakuTari biznes interesi da piradi cxovreba stresis da 
daZabulobis gareSe259, ra drosac mxareebs meti kmayo-
filebis gancda gaaCniaT saqmiswarmoebisadmi260. iseve ro-
gorc mediaciis gamoyenebiT xdeba iuridiuli profesiis 
CarTuloba davebis ganeitralebaSi, raSic konkretuli 
profesionali mediatorebi TamaSoben gadamwyvet rols261.
256 Zenk K, Mediation im Rahmen des Rechts, Nomos, 2008, 36.
257 Sead. Schlieffen 2002, p.7; Walker 2001, p.24; Faller 1998, 36.
258 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9. 
259 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 107.
260 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 9. 
261 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Ne-
gotioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 
559.
[xSirad ismis kiTxva studenti iuristebis da praqtikosi advokatebis 
mxridan, Tu ramdenad SeiZleba uzrunvelyoT Tavi neitraluri davis 
gadawyvetis saSualebebis SeTavazebiT bazarze. 1985 wels, rodesac 
wignis pirveli gamocema ibeWdeboda pasuxi iqneboda, rom es SeZlebi-
sdagvarad iyo SesaZlebeli mxolod SromiTi davebis arbitrad muSao-
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mediacia, rogorc davis gadawyvetis alternatiuli 
saSualeba, rogorc zemoT aRiniSna, warmoadgens kon-
fliqtSi myof mxareebs Soris arsebuli davis gadawyvetis 
marTlac efeqtur saSualebas, romlis mimarT sazogadoe-
bis interesi yoveldRiurad mzardia, Tumca garkveuli 
uaryofiTi mxare mediacias garkveulwilad aseve axasi-
aTebs, rac misi mniSvnelobis da gamoyenebis sikeTeebis 
gaTvaliswinebiT, marTlac ver auferulebs mediaciis im 
upiratesobebs, rac Tan sdevs davis gadawyvetis aRniSnul 
alternatiul saSualebas. kerZod, aqtualurad SeiniSne-
ba rogorc iuridiul literaturaSi, aseve praqtikuli 
kuTxiT mosazreba imasTan dakavSirebiT, rom mediaciis 
damkvidrebam, SesaZlebelia moaxdinos marTlmsajulebis 
„privatizacia“ da marTlmsajulebis ganxorcielebis ker-
Zo pirTa xelSi aRmoCena, riTac safrTxe Seeqmneba samar-
Tlis sistemis normalur funqcionirebas262, rac erTi 
mxriv, warmoadgens garkveul safrTxes, Tumca aRniSnu-
li ufro hipoTetur mosazrebad unda iqnes miCneuli da 
msgavsi ideebis gamavrcelebelTa nakleb informirebu-
lobiT unda aixsnas mediaciis Sesaxeb, vidre mediaciis 
uaryofiT mxared iqnes aRniSnuli miCneuli, radgan davis 
alternatiuli saSualebis am meqanizmis sworad danergva 
nebismier saxelmwifoSi, iseve rogorc mis Sesaxeb sazoga-
doebis sruli informirebuloba aRniSnul riskebs mini-
mumamde daiyvans.
amasTanave, xSiria mosazreba imasTan dakavSirebiT, rom 
mediaciaSi, mxare, romelic garkveuli ZalamosilebiT 
sargeblobs konfliqtSi myof meore mxaresTan SedarebiT, 
SeuZlia Tavisi gavlenis gamoyenebiT sakuTari interese-

bisas, an ganqorwinebis davebis mediatorad muSaobisas. 1992 wels, rode-
sac wignis Semdegi gamocema mzaddeboda aRniSnul kiTxvaze pasuxma ukve 
moicva mcire qonebrivi davebis ganxilvis mediatoris funqciac, xolo 
dRes ukve msgavsi saqmianobiT Semosavlis miRebis perspeqtivam sagrZno-
blad imata, rasac Tavis mxriv xeli Seuwyo sasamarTlo savaldebulo me-
diaciis warmatebulma pilotebma sxvadasxva qveyanaSi].
262 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Ne-
gotioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 9.

bis sasargeblod SeiTanxmos meore mxare263. aRniSnul mo-
sazrebas aqvs arsebobis ufleba, Tumca msgavsi riski nebi-
smieri formiT davis gadawyvetisas SeiZleba arsebobdes 
da am SemTxvevaSic mxareebis mxridan mediaciis institu-
tis swori gamoyenebis SemTxvevaSi, aRniSnuli uaryofiTi 
mxaris nivelireba savsebiT realuri da SesaZlebelia.
mediaciis uaryofiT mxares rig SemTxvevaSi, sxvadasx-
va saxelmwifos magaliTze misi zedmetad regulirebac 
warmoadgens, radgan aseT SemTxvevaSi, mediacia, rogorc 
davis gadawyvetis alternatiuli saSualeba kargavs im 
lavirebad bunebas, rac mas ganasxvavebs samarTlebriv 
CarCoebSi moqceul sasamarTlo saqmiswarmoebasa da Tun-
dac nebismier sxva saxis davis gadawyvetis alternati-
uli formebisagan da rac realurad misi upiratesoba da 
dadebiTi mxarea, vidre riski, romelsac regulireba esaW-
iroebodes an zedmeti regulirebiT raime riskis Tavidan 
aSoreba iqnes SesaZlebeli.
aRniSnuli da bevri sxva uaryofiTi mxare Tavs gamoavlens 
da moaxdens realur gavlenas mxolod iseT SemTxvevebSi, 
rodesac mediacia qveyanaSi instituciur saxes ar atarebs 
da misi gamovlineba fragmentuli xasiaTisaa, xolo iseT 
SemTxvevebSi, sadac mediaciis regulireba sakanonmde-
blo doneze arsebobs, Tundac elementaruli saxiT da 
sadac mediaciis procesi praqtikaSi aprobirebulia da 
realur moxmarebaSia modave mxareebis mier, faqtobriv 
ganeitralebulia nebismieri saxis uaryofiTi mxaris gav-
lena mediaciis procesSi monawile subieqtebze da Tavad 
procesze264. 
am kuTxiT aseve xazi unda gaesvas mediaciis Sesaxeb infor-
maciis farTod gavrcelebis saWiroebas sazogadoebaSi da 
iuridiuli profesiis mxridan mediaciis mimarT keTil-
ganwyobis arsebobis saWiroebas, ra SemTxvevaSic mediacia 

263 iqve, 10.
264 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 38.
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ganwirulia warmatebiT danergvisTvis da funqcionirebi-
sTvis nebismier saxelmwifoSi.

1.5 marTlmsajulebisadmi xelmisawvdomobis principis 
axleburi interpretacia XXI-e saukuneSi

Tanamedrove sazogadoeba Zlier aris sasamarTlo saqmi-
swarmoebaze damokidebuli, erTgvarad dauwereli we-
si dainerga, rom  sazogadoeba da saxelmwifo, rac ufro 
ganviTarebulia, miT ufro xSiria aseT SemTxvevebSi sa-
samarTlosadmi mimarTvianobis statistika265, rogorc 
ityvian saxezea „samarTalwarmoebis266 afeTqeba“267. 
aRniSnuli „afeTqeba“ avtomaturad iwvevs sasamarTloe-
bis gadatvirTulobas, mimdinare saqmiswarmoebebis droSi 
gaWianurebas da damatebiTi xarjebis gawevis saWiroebas 
modave mxareebis mxridan268. 
Sesabamisad, saxelmwifoebi faqtobriv ver sTavazoben 
momxmarebels efeqtur da droul marTlmsajulebas, 
rac ganapirobebs mis paralelurad davebis gadawyvetis 
alternatiuli meqanizmebis danergvas da mis mzard gan-
viTarebas msoflios sxvadasxva kuTxeSi269, miuxedavad 
rig SemTxvevebSi am meqanizmebis gamoyenebiT miRweuli 
gadawyvetilebebisa Tu SeTanxmebebis susti aRsrulebis 
meqanizmebis arsebobisa270, rac Tavis mxriv 21-e saukunis 

265 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 48, 49.
266 terminis warmomavloba modis: Olson, W.K., The Litigation Explosion: What 
Happened When America Unleashed the Law Suit, Truman Talley Books, New York, 
1991.
267 `Litigation Explosion`.
268 European Commission, Green Paper on Alternative Dispute Resolution in Civil and 
Commercial Law, Brussels, 19.04.2002, COM (2002) 196 final, p.7, n.5 (available at:<http://
eur-lex.europa.eu/LexUriServ/site/en/com/2002/com2002/com2002_0196en01.pdf>. 
[15.05.2018]
269 Alfini J.J., Press S., Sternlight B., supra n.182, 13ff.
270 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 49.

marTlmsajulebis efeqturi formis statuss imkvidrebs. 
mediacias, rogorc davis gadawyvetis alternatiul sa-
Sualebas konkretuli obieqturi kriteriumebis safuZ-
velze mravlad hyavs momxmarebeli da mimdevari msofli-
os mraval kuTxeSi, maT Soris unda aRiniSnos am yvelafris 
gamomwvevi qvemore ZiriTadi winapirobebi:
a) procesis nakleb xarjianoba271.
b) mediaciis procesi xels uwyobs saxelmwifoebs gant-
virTon sasamarTloebi gadatvirTuli saqmeTa nakadisgan.
g) mediacia sTavazobs modave mxareebs naklebi drois da-
naxarjiT konkretul Sedegs, romelSic mxolod mxareTa 
sasargeblod SeTanxmebis miRweva ar igulisxmeba, aramed 
moiazreba mxareTa SesaZlebloba srulad da amomwuravad 
gaerkvnen erTmaneTis mimarT arsebul konfliqtSi, mis 
gamomwvev mizezebSi da maT Soris mxareebis erTmaneTis 
mimarT midgomebSi da samomavlo xedvebSi.
aRsaniSnavia, rom mkvidrdeba midgoma imasTan dakavSire-
biT, rom konfliqtSi myofma mxareebma sasamarTlos mx-
olod gansakuTrebul SemTxvevaSi unda mimarTon272, maSin, 
rodesac realurad amowurulia mxareebs Soris yvela re-
sursi sakiTxis mSvidobiani gziT gadawyvetisa da dareg-
ulirebis. msgavsi midgoma calsaxad saWiroebs kidev uf-
ro met popularizacias da praqtikaSi danergvas, radgan 
am standartis damkvidrebiT, garda imisa, rom sasamarTlo 
ganitvirTeba, mxareebs eZlevaT saSualeba ar xarjon zed-
meti dro da finansebi, nervebi da energia wlobiT mimdin-
are sasamarTlo saqmiswarmoebaSi, aramed ecadon da kon-
fliqti amowuron sakuTari xeliT da sakuTari interese-
bis Sesabamisad, Tu ra Tqma unda, saqmis mocemuloba amis 

271 De Palo G., Feasley A., Orecchini F., Quantifying the Cost of Not Using Mediation 
–A Data Analysis, European Parliament, Directorate-General for Internal Policies. Pol-
icy Department Citizen’s Rights and Constitutional Affairs, Brussels 2010, p.3. (Avail-
able at: <www.europarl.europa.eu/document/activities/cont/201105/20110518AT-
T19592/20110518ATT19592EN.pdf)>.[15.05.2018]
272 Bamberger H.G., Mediation und Justiz in Haft F., von Schlieffen K.G., Handbuch 
Mediation, C.H.Beck, Munchen, 3 Auflage, 2016, 236.
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SesaZleblobas iZleva.
zemoaRniSnuli realobis da argumentaciis gaTvalis-
winebiT doqtrinaSi ukve ganixileba mosazreba imasTan da-
kavSirebiT Tu ramdenad davis gadawyvetis alternatiuli 
saSualebebi, warmoadgens saxelmwifo sasamarTlo saqmi-
swarmoebis alternativas273, radgan is realurad marTlm-
sajulebis miznebs emsaxureba, rogorc Ria demonstri-
rebuli formiT, aseve Tundac faruli SinaarsiT, radgan 
momxmareblebs aZlevs saSualebas swored, rom dava aR-
mofxvran, anu realurad is Sedegi miiRon, rac marTlmsa-
julebis amocanas warmoadgens, Tumca meore mxriv, es yve-
laferi saxelmwifo saqmes emsaxureba, radgan saxelmwifo 
sasamarTloebi am alternativebis danergvis da ganvi-
Tarebis fonze realurad ganitvirTebian saqmeTa mzardi 
nakadisgan da garda adamianuri da finansuri resursis 
dazogvisa, ufro efeqturi da momxmareblebisTvis xel-
misawvdomi xdebian anu sxva sityvebiT rom iTqvas, media-
ciis procesis upiratesobebiT da sikeTeebiT erTdrou-
lad yvela kmayofili rCeba, erTi mxriv, Tavad mxareebi: 
romelic axerxeben maTi interesebis Sesabamisad davis 
amowurvas274, naklebi danaxarjis275 gaweviT; konkretuli 
mosamarTleebi: romelTac umsubuqdebaT saqmeTa nakadi 
da ezogebaT adamianuri resursi da saxelmwifo: romel-
sac sasamarTlo sistemis Senaxvis da momsaxurebis xarji 
ezogeba.
sakiTxis rezumirebis saxiT unda aRiniSnos, rom zemoaR-
niSnuli argumentaciis analizis da ganxilvis safuZvel-
ze, calsaxad SeiZleba iTqvas, rom mediacia, zogadad davis 
gadawyvetis alternatiuli saSualebebi ar unda iqnes sa-
samarTlos radikalur alternativad aRqmuli da gagebu-

273 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 50.
274 Relis T., Perceptions in Litigation and Mediation: Lawyers, Defendants, Plaintiffs 
and Gendered Parties, Cambridge University Press, Cambridge, 2009, 65, 66, 67.
275 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 38.

li, aramed es aris realurad marTlmsajulebis xelmisaw-
vdomobis realuri realizaciis saSualeba, iseve rogorc 
institucionalurad rig SemTxvevaSi marTlmsajulebis 
ganxorcielebis uSualo meqanizmi, xolo meore mxriv, 
Tumca ara kritikulad, aramed ideis doneze Sesafaseb-
lad xSiria literaturaSi ganviTarebuli xedva imasTan 
dakavSirebiT, rom davis gadawyvetis alternatiulma sa-
Sualebebma raRac etapze SesaZloa Seqmnan „kerZo avtono-
miuri instrumenti davis gadawyvetis meqanizmis276“, rac 
aseve marTlmsajulebis am mimarTulebis privatizaciis 
erTgvar riskad moixsenieba277.
rodesac mediaciis savaldebulo saxiT yvela evropuli 
qveynis iurisdiqciaSi danergvaze midis saubari, maT So-
ris calke analizs saWiroebs sakiTxi imasTan dakavSire-
biT, Tu ramdenad SeiZleba mediaciis gamoyeneba an misi 
romelime iurisdiqciaSi savaldebulo saxiT danergva wi-
naaRmdegobaSi modiodes adamianis uflebebis da ZiriTadi 
Tavisuflebebis dacvis evropuli konvenciis me-6 muxliT 
dadgenil sasamarTlos xelmisawvdomobis uflebasTan278. 
am kuTxiT sakiTxis analizis mxriv niSandoblivia ori 
ZiriTadi mosazreba, erTi, rom absoluturi savaldebu-
looba mediaciis gamoyenebis, rogorc sasamarTlosTvis 
mimarTvis xelisSeSlis faqtori realurad TiTqmis ar-
sad ar gvxvdeba, da meore, rom mediacia Tavisi bunebiT 
absoluturad mxareTa nebaze damyarebuli, mxareTa nebis 
avtonomiurobaze dafuZnebuli procesia da sabolood 
misi rogorc davis gadawyvetis alternatiuli meqanizmis 
saxiT gamoyenebis sakiTxi isev da isev mxareTa Tavisufali 
nebis gamovlenis sagani SeiZleba gaxdes. 

276 Wagner G., Harmonization of Civil Procedure –Policy Perspective, in X.W.Kramer 
and C.H.van Rhee, Civil Litigation in a Globalising World, Springer, Heidelberg, 2012, 
112.
277 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 52.
278 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 83.
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Sesabamisad, mediaciis idea, misi arsi da ganviTarebis per-
speqtiva gvafiqrebinebs, rom mediacia ar modis raime ra-
dikalur winaaRmdegobaSi sasamarTlos xelmisawvdomobis 
universalur principTan. 

1.6 mediaciis winaSe arsebuli gamowvevebi

dResdReobiT mediacia, rogorc davis gadawyvetis al-
ternatiuli meqanizmi didi gamowvevis winaSe dgas imis 
gaTvaliswinebiT, rom is axali movlenaa samarTlebriv 
sivrceSi da saerTaSoriso masStabiT komerciuli dave-
bis gadawyvetis279 arbitraJis gza ukve kargad danergili 
meTodia da farTod gamoyenebadi, rac mediaciis ganvi-
TarebisTvis da farTod gamoyenebadobisTvis sakmao ga-
mowvevaa.
mediaciis Sesaxeb xSirad gamoTqmula skeptikuri mosaz-
reba, mas „daupatiJebel stumradac (`ungeladener Gast`)280“ 
moixsenieben sxvadasxva literaturaSi, rom is warmoad-
gens zedmet danamats mxareTa Soris konfliqtis gad-
awyvetis procesSi, radgan Tavad mxareebi yvelaze kargad 
SeZleben erTmaneTs Soris arsebuli uTanxmoebis garSe-
mo gamosavlis moZiebas, Tumca praqtikam aCvena, rom kon-
fliqtSi myof mxareebs realurad uWirT damoukideblad 
erTmaneTTan civiluri urTierToba, radgan maT Soris ar-
sebuli uTanxmoebis winamZRvrebi amis saSualebas rogorc 
wesi ar aZlevs mxareebs, xolo mesame damoukidebeli da 
miukerZoebeli piris CarTulobiT gamosavlis Ziebis pro-
cesSi mxareebi ufro produqtiulad yofilan procesSi 
CarTuli281. 

279 Bhatia K.V., Candlin C., Gotti M., Discourse and Practice in International Commer-
cial Arbitration, 2012, 3. 
280 Lilja A.J., von Lucius J., Tietz A., in Klowait Jurgen, Gläβer Ulla, MediationsGesetz, 
Handkommentar, Nomos Kommentar, Nomos, Baden-Baden, 2014, 65.
281 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 3.

mediaciis dros mxareebs sakuTar interesebze uwevT sau-
bari da ara sakanonmdeblo normebze282, rac maT proces-
Si CarTulobas xels uwyobs, radgan maTTvis yvelaferi 
gasagebia, razec mimdinareobs molaparakeba. literatur-
aSi SevxvdebiT mosazrebas, rom rodesac mediacia samar-
Talwarmoebis realuri alternativa xdeba, aris riski 
imisa, rom obieqturi, samarTalze dafuZnebuli procesis 
nacvlad, subieqturi mxareTa kontrol qveS moqceuli 
samarTalwarmoeba miviRoT283, msgavsi midgomebis arsebo-
ba namdvilad warmoadgens mediaciisTvis did gamowvevas, 
Tumca umravlesoba Tanxmdeba, rom mediacia warmoadgens 
Cveni sazogadoebrivi yofierebis  axleburad mowesrige-
bis formas284, rac yvelas Tanabrad aZlevs saSualebas kon-
sensusis gziT aRmofxvran arsebuli konfliqti285; 
Tamamad SeiZleba iTqvas, rom bolo wlebis manZilze me-
diacia marTlac mkvidrdeba TiTqmis yvela saxelmwifoSi, 
rogorc davis gadawyvetis yvelaze efeqturi alternati-
uli saSualeba, mediaciisTvis maxasiaTebeli formebis286 
CaTvliT.  mediacias rig SemTxvevaSi, rogorc davis gad-
awyvetis alternatiul formas, marTlmsajulebis erT-
erT rgolad da ganxorcielebad287 moiazreben sxvadasxva 
mkvlevarebi da qveynebi, maT Soris Tavad marTlmsaju-
lebis warmomadgenlebi288.  

282 Greger R., Unberath H., Die Zukunft der Mediation in Deutschland, 2008, Verlag  
C.H.Beck, Munchen 2008, 5.
283 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 194.
284 Gerhard F., in Topel Elisabeth, Pritz Alfred, Mediation in Osterreich, Die Kunst der 
Konsensfindung, 2 Auflage, Lexis Nexis Verlag, Wien, 2005, 29.
285 von Maik B, Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, 
Berlin.2015, 24.
286 Joeng S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brink-
mann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth S., Festschri-
fr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssicherheit und 
Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.
287 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 1.
288 Seidel v.TELUS Communications Inc., 2011 SCC 15 (Can LII), Lebal and Des-
champs JJ (dissenting) [54],50
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miuxedavad yvelafrisa, dResdReobiT, mediacia jer kidev 
ver TamaSobs im rols289 da ver asrulebs im funqcias sru-
lad, risi realuri potenciali am instituts gaaCnia, misi 
swori formiT danergvis da realurad moxmarebis SemTx-
vevaSi. Tumca yvela Tanxmdeba, rom mediacia Tavis Tav-
Si aireklavs gadawyvetilebis demokratiulad miRebis 
saukeTeso formas290, iseve rogorc asaxavs dRevandelobis 
mTavar moTxovnas291, rom davebi da konfliqtebi unda gad-
awydes rac SeiZleba droulad, rac SeiZleba naklebi da-
naxarjis da danakargis fonze da iZleodes SesaZleblobas 
mxareebma gaagrZelon Semdgomi urTierTobebi.
doqtriniseulad miCneulia rom mediaciis dros mniS-
vnelovania Semdegi oTxi winapirobis292 saxeze arseboba, 
radgan winaaRmdeg SemTxvevaSi mediaciis ganviTarebas zo-
gadad da mimdinare mediaciis warmatebiT dasrulebas sa-
frTxe eqmneba, kerZod:
a) mediaciaSi CarTul pirebs mediatoris xelmZRvanelo-
biT kargad unda esmodeT, rom erTmaneTisgan unda gami-
jnon mxare da konkretuli problema, anu realurad media-
ciaSi im konkretuli problemis mogvareba, ris gamoc kon-
fliqtia warmoSobili SeiZleba ver miiRweodes, radgan 
kompromisia misaRwevi da balansi dasaWeri problemis 
gadawyvetas da am davaSi CarTul meore mxaris inter-
ess Soris; Sesabamisad, mxareebs realurad mxardamxar293 

(aRniSnul sasamarTlo gadawyvetilebaSi miTiTebula, rom „Cabarda 
warsuls dro, rodesac sasamarTlo sistema kanadaSi davis gadawyve-
tis alternatiul saSualebebs araseriozulad aRiqvamda, da rom dRes 
marTlmsajulebis xelmisawvdomobis standarti moiazrebs am formeb-
sac“).
289 Niedostadek A., Mediation bei Arbeitsplatzkonflikten und der Grundsatz der Frei-
willigkeit, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 2/2014, Januar/Feb-
ruar, Seiten 1-32, PVSt 47561, 58.
290 Kumar A., Alternative Dispute Resolution System, Global and National Perspec-
tive, K.K. Publications, 2016,226.
291 iqve, 55.
292 Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, Ibidiem 
Verlag, 1999, 45. 
293 Fisher R., Ury L.W., Patton B., Getting to Yes, 1993, 31.

mouwevT SeTanxmebis Sinaarsze da konkretul pirobebze 
muSaoba, rac konfliqtSi myofi modave mxareebisTvis rig 
SemTxvevaSi ar aris martivi, radgan saxeze xSirad aris 
daZabuli urTierToba, mxareebs Soris komunikaciis nak-
leboba, antagonizmi erTmaneTis mimarT da erTmaneTTan 
dalaparakebis miuRebloba. es yvela gamowveva upirvele-
sad mediatoris swori midgomiT unda ganeitraldes da ra 
Tqma unda, mxareebis warmomadgenlebis swori da saqmiano 
pozicionirebiT, romelTac Tavad urCies mxareebs medi-
acia, rogorc maT Soris arsebuli davis gadawyvetis sa-
Sualeba da Sesabamisad, maTi roli am yvelafris reguli-
rebaSi rogorc wesi gadamwyveti xdeba xolme.
b) mediaciaSi CarTul pirebs mediatoris xelmZRvanelo-
biT kargad unda esmodeT, rom wina planze molaparakebis 
warmoebisas unda wamoweul iqnes mxareebis interesebi da 
ara maTi konkretuli poziciebi294, radgan pozicionire-
ba sasamarTlo davis stadiaze mouwevT, xolo SeTanxme-
bis Ziebis procesSi saboloo Sedegi maT interesebs unda 
moargon, igulisxmeba orive mxaris interesi, radgan konk-
retuli mxaris pozicia, Tundac samarTlebrivi SeiZleba 
saerTod ar moicavdes da ar gulisxmobdes Tavis TavSi 
meore mxaris interesis dakmayofilebas da gaTvaliswine-
bas. 
g) mediaciaSi CarTuli yvela piri da mxare aqcents unda 
akeTebdes SesaZleblobebze, ra SesaZleblobebis garSe-
moc unda xdebodes molaparakebebis warmoeba, xolo am 
SesaZleblobebis Seqmna Tavad mxareebis xelT arsebuli 
resursia, risi wamoweva wina planze mediatoris funqciaa, 
rom SeZlos da mxareebs yvela SesaZlebloba afiqrebinos 
molaparakebis procesSi, radgan mxareebis maqsimaluri 
SesaZleblobebi, iseve rogorc maTi SesaZleblobebis qve-
da zRvari, romlis farglebSic SeiZleba Sedges SeTanxme-
ba swored mxareebma ician da aravin sxvam, xolo mxareebis 

294 Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, Ibidiem 
Verlag, 1999, 45, 46.
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mier sakuTari SesaZleblobebis resursebis zRvaris dad-
gena xSir SemTxvevaSi mniSvnelovani gamowvevaa mediaciis 
msvlelobisas.
d) mediaciaSi CarTuli yvela mxaris mxridan unda maqsi-
malurad iqnes is winapirobebi da kriteriumebi295 generi-
rebuli, ris garSemoc maTTvis misaRebi iqneba SeTanxmebis 
miRweva.

295 iqve, 45, 46.

III. mediacia da misi fundamenturi eTikuri 
safuZvlebi

mediaciis296 unificirebuli erTiani ganmarteba297 ar298 ar-
sebobs299. termini300 mediacia301 warmoadgens Zvel302, tradi-
ciul da me-20 saukuneSi xelaxla aRmoCenil swrafi tem-
piT mzard303 konfliqtis gadawyvetis axlebur, ganviTare-
bul304, efeqtur saSualebas305. mediacia jer kidev sauku-
neebis win306 iyo gamoyenebaSi307. mediaciis popularoba, e.w. 

296 sityva mediacias aqvs laTinuri Ziri (mediation) da momdinareobs si-
tyva medius-dan, rac SuaSi yofnas niSnavs, berZnulad mesitäs-dan, xolo 
termini mediaciis mniSvneloba momdinareobs inglisuri sityva media-
tion/to mediate  (germanulad vermitteln) rac niSnavs  Suamavlobas.
297 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 3.
298 Längsfeld A., Anwaltspflichten und Mediation, Duncker&Humblot, Berlin, 2015, 25.
299 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 176.
300 Deixler-Hűbner A., Schauer M.,(Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 14. 
301 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 80.
termini mediacia misi laTinuri (`medius`; `mederi)` da berZnuli (`me-
dos`) Ziridan momdinareobs - cnebidan „Suamavaloba konfliqtSi“.
302 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 1.
(mediacia ar warmoadgens me-20 saukunis produqts, arsebobs samedia-
cio procesebis 4000 wlis winandeli mtkicebulebebi Sumerul da Cinur 
kulturebSi).
303 McLaren R.H., Sanderson J., Innovative Dispute Resolution: The Alternative, 
Thomson Carswell, 2006, 4-1.
304 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 78.
305 Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, Ibidiem 
Verlag, 1999, 68.
306 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 15.
(mag: Cinuri istoriuli wyaros mixedviT mediacia jer kidev 4,000 wlis 
win iyo CineTSi ganviTarebuli, wyaro uTiTebs imperator Suenze, rome-
lic sakuTar samefoSi mcxovrebi mosaxleobis konfliqts piradad swav-
lobda da cdilobda mxareebs Soris SeTanxmeba Semdgariyo).
307 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen., Werner Verlag, 2006, 239.
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„xelaxla aRmoCena308“, rogorc davis gadawyvetis alter-
natiuli meqanizmis,  gansakuTrebiT 1970-iani wlebidan 
izrdeba309, rodesac dasavleTSi, amerikis SeerTebul 
StatebSi310, maT Soris inglisurenovan saerTo samarT-
lis sistemis qveynebSi311 e.w. ADR-s moZraoba312 daiwyo, xo-
lo am moZraobaSi mTavari aqcenti mediaciaze313, rogorc 
yvelaze praqtikul da efeqtur davis gadawyvetis alter-
natiul meqanizmze keTdeboda314. unda aRiniSnos, rom  ka-
vkasiis315 regionSi tradiciulad konfliqtebis gadawyve-
tis mxriv gamoirCeoda forma, rodesac uxucesebis gamoy-
enebiT xdeboda modave mxareebs Soris konfliqtis mogva-
reba, rac mediaciis gamoyenebis faqtobrivi magaliTia.
davis gadawyvetis aRniSnuli meqanizmi „ar warmoadgens 
siaxles iuridiul leqsikonSi316“. mediacia Camoyalibda 
erTgvar hibridad, radgan mecnieruli kuTxiT erTdrou-
lad moicavs Tavis TavSi samarTlis, fsiqologiis, fsiqi-

308 Von Bargen J. M., Gerichtsinterne Mediation, Mohr Siebeck, 2008, 5.
309 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 20.
(inglisSi mediaciis damkvidreba, rogorc samoqalaqo marTlmsaju-
lebis mTavari nawili 1996 wlidan iwyeba, rac Lord Woolf Reforms-saxeliT 
aris cnobili, ris Sedegad Sevida cvlilebebi samoqalaqo saproce-
so normebSi da samoqalaqo davis mxareebs SeeTavazaT konfliqtis sa-
samarTlos gareT gadawyvetis meqanizmebi. kerZod, lordi vulfis cvl-
ilebebis Sedegad sasamarTlo aRiWurva uflebamosilebiT SeeTavaze-
bina mxareTaTvis davis alternatiuli saSualeba, xolo im SemTxvevaSi 
Tu mxare dausabuTeblad ityoda uars masSi monawileobis miRebaze sa-
samarTlos mieca ufleba daejarimebina aseTi mxare.)
310 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 89.
311 Trenczek T.M.A., Berning D.,  Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 37.
312 `ADR Movement`
313 Alfini J.J, Press S.B, Sternlight J., Stulberg J.B., Mediation Theory and Practice 2, 
2001.
314 Stephen W.J., Principles of Alternative Dispute Resolution, West Academic Pub-
lishing, 2016, 387.
315 Давыденко Д.Л., Примирительные процедуры в европейской правовой тради-
ции, infotropic media, Moscow, 2013, 44.
316 Wieviorka M., Buono C., Poli A.,Tietze N., Die Mediation ein Europaischer Ver-
gleich, 2002, 21.

atriis, eTnologiis, komunikaciis unarebis elementebs317. 
mediacia warmoadgens formas318 davis gadawyvetis alter-
natiuli meqanizmis nairsaxeobisa, romlis meSveobiT dava-
Si nebayoflobiT319 CarTuli mxareebi cdiloben daareg-
uliron konfliqti, iseve rogorc xSirad mediacia moix-
senieba, rogorc „davis regulirebis teqnika320“, romelSic 
mesame neitraluri piria CarTuli fasilitatoris fun-
qciiT da exmareba mxareebs SeTanxmebiT daasrulon maTi 
konfliqti, ra drosac iyenebs aRiarebul meTodebs321 mx-
areebs Soris molaparakebis da mediaciis warmoebis. medi-
acia warmoadgens igive molaparakebis process or modave 
mxares Soris im gansxvavebiT, rom maT am procesSi mesame 
damoukidebeli da specialuri unarebiT aRWurvili piri 
exmarebaT322. mediaciaSi mxareebi aRweven SeTanxmebas (xe-
lSekrulebas, romlis pirobebi mxareTa nebas gamoxatavs 
da mxareebs Sesabamisi neba323 aqvT misi aRsrulebis), Sesa-
bamisad, Tavisi bunebiT mediacia xelSekrulebis324 erTg-
var nairsaxeobad gvevlineba.
mediaciis procesis Sedegi ar ukavSirdeba mainc da mainc 

317 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen., Werner Verlag, 2006, 244.
318 Poon G.P., The Corporate Counsel’s Guide to Mediation, First Chair Press, Ameri-
can Bar Association, United States of America, 2010, 1.
319 Caponi R., „Just Settlement“ or  „Just About Settlement“?, Mediated Agreements: 
A comparative Overview of the Basics, Rabels Zeitschrift, The Rabel Journal of Com-
parative and International Private Law, Max –Planck-Institute fur auslandisches und 
internationals Privatrecht, Mohr Siebeck, 79.Jahrgang 2015, 120.
320 ICC, Guide to ICC ADR, 2001, 12. The ICC’s Guide is available:<http://www.iccw-
bo.org/drs/english/adr/pdf_documents/adr_guide.pdf >. [15.05.2018]
321 avstriis kanoni mediaciis Sesaxeb samoqalaqo saqmeebze, ix: Ferz S., 
Filler E., Mediation Gesetzstexte und Kommentar, Universitatsverlag, Wien, 2003, 25.
322 Abramson H.I., Mediation Representation, 3rd Ed, Wolters Kluwer, Aspen Case-
book Series, 2013, 20.
323 Neuner J., Natűrlicher und freier Wille in Archiv fűr die civilistische Praxis, 218.
Band, Heft 1, Mohr Siebeck, Tűbingen, 2018, 4.
324 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1163.
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„samarTlian325“ (just settlement)  SeTanxmebis miRwevas, aramed 
SeTanxmebis miRweva aris procesis Sedegi (just about settle-
ment) da mizani, Sesabamisad, mxareebs unda esmodeT, rom am 
meqanizmis gamoyenebiT maT absoluturi samarTlianoba 
ar unda eZion, aramed arsebuli konfliqtis maTi da meo-
re mxaris interesebis gaTvaliswinebiT dasruleba unda 
moaxerxon. mediaciis procesis mizani konfliqtSi myofi 
mxareebis mier sakuTari xeliT konkretuli pirobebis 
SeTanxmebaa326, ra drosac SeTanxmeba myari da samomavlo 
urTierTobis winapirobas iZleva327. SeTanxmeba srulad 
unda asaxavdes mediaciis procesSi CarTuli modave mxa-
reebis interesebs328.
mraval mecniers da mkvlevars miaCnia329, rom mediaciis ga-
morCeuloba mdgomareobs imaSi, rom is erTdroulad moi-
cavs Tavis TavSi procesisadmi absolutur nebayoflobi-
Tobas mxareebis mxridan, uzrunvelyofilia sruli pro-
cesis konfidencialuroba, process axasiaTebs miuker-
Zoebloba da neitralitetis principi, procesi sTava-
zobs konfliqtis mxareebs Tavad daareguliron dava330 da 
moiZion davis aRmofxvrisTvis yvelaze swori gamosavali, 
rac aZlierebs, amtkicebs mxareebs Soris pirad Tu biznes 
urTierTobas. 
mediaciaSi mTavari aris konkretul interesebze331 
aqcentireba da mxareebis sruli koncentracia am mimar-

325 Genn H., Judging Civil Justice, Cambridge University Press, New York, 2010, 117.
326 Andrews N., Mediation Agreements : time for a more creative approach by the 
English courts, Uniform Law Review, Revue de droit uniforme,Volume 18, Number 1, 
Oxford University Press (Unidroit), Oxford, 2013, 12. <www.ulr.oxfordjournals.org>.
[15.05.2018]
327 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1163.
328 Warne J., International Commercial Dispute Resolution, Tottel Publishing, 2009, 31.
329 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 3.
330 Roebuck D., Mediation and Arbitration in Middle Ages, Holo Books, The Arbitra-
tion Press Oxford, Oxford, 2013, 39.
331 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 106, 107.

TulebiT, am mxriv es midgomebi mecnierul donezec aris 
damuSavebuli da es midgoma332 „harvardis koncefciis333“/
Harvard Concept334 saxeliT moixsenieba literaturaSi335.
gasaTvaliswinebelia, rom mxareebs Soris arsebuli kon-
fliqti, xels uwyobs maT dapirispirebas, romelic rTul-
deba droTa gasvlasTan erTad da mxareebs metad uCndebaT 
misi gadawyvetis interesi, ra drosac maT mesame damou-
kidebeli adamianis gamoyeneba konfliqtis aRmofxvra-
Si yvelaze met sargebels moutanT, radgan mxareebs ukve 
Tavad uWirT erTmaneTTan urTierToba gaRvivebuli kon-
fliqtis gamo336.
mediacia ganimarteba, rogorc ndobaze damyarebuli 
struqturirebuli procesi337, romelSic mxareebs erTi an 
meti neitraluri338 fizikuri339 piri340 mediatoris saxiT, 

332 Längsfeld A., Anwaltspflichten und Mediation, Duncker&Humblot, Berlin, 2015, 81.
(aRniSnuli midgomis Sesabamisad mxareebma: 1. mediaciis procesSi gami-
jnon erTmaneTisgan piradi da saqmesTan dakavSirebuli garemoebe-
bi; 2. mediaciis procesSi eZion orive mxarisTvis misaRebi SeTanxmebis 
pirobebi; 3. mediaciis procesSi eZion obieqturi kriteriumebi konsen-
susis miRwevis;)
333 gaxlavT yvelaze cnobili meTodi TanamSromlobiTi molaparake-
bebis warmoebis, rac Seqmnil iqna harvardis universitetis iuridiuli 
fakultetis profesori rojer fiSeris mier. es gaxlavT racionaluri 
molaparakebebis warmoebis meTodologia, romelic efuZneba molapar-
akebaSi CarTuli mxareebis interesebs, e.w. sagnobrivi molaparakeba.
334 Fisher R., Ury W., Getting To Yes: Negotiating Agreement without Giving In, 
1993, 59.
335 Ponschab R, Verhandlungsfuhrung: Mutter aller Konfliktlosungen, ADR-Ver-
fahren im Vergleich –Teil 9, Zeitschrift fur Konflikt-Management, 17 Jahrgang, Heft 
1/2014, Januar/Februar, Seiten 1-32, PVSt 47561, 6.
336 Rogers H.N., Bordone R., Sander F., Mcewen C., Designing Systems and Process-
es for Managing Disputes, Aspen Coursebook Series, Wolters Kluwer Law& Business, 
2013, 238.
337 Alexander N., Steffek F., Making Mediation Law, International Finance Corpora-
tion (IFC), World Bank Group, Washington D.C. 2016, 1.
338 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 9.
339 Law on Mediation in Civil Disputes, Turkey, Article 2, 2012.
340 Goksu M., Civil Litigation and Dispute Resolution in Turkey, Banka ve Ticaret 
Hukuru Arastirma Enstitusu., 2016, 275.
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konfliqtisgan gare piri341, exmareba konfliqtis nebayo-
flobiT da mxareTa pasuxismgeblobiT dasrulebaSi342, anu 
mediaciis arsi imaSi mdgomareobs, raTa mxareebma Tavad 
Seecadon da uzrunvelyon maT Soris arsebuli konfliq-
tis struqturirebuli procesis CarCoebSi mediatoris 
daxmarebiT343 SeTanxmebiT dasruleba344. es aris saSuale-
ba345, raTa molaparakebebi warimarTos struqturizebu-
lad da konkretuli Sedegis misaRwevad346. mediacia, ro-
gorc wesi mxareebs exmareba aRmofxvran konfliqti da 
dava SeTanxmebiT daasrulon, Tumca rig SemTxvevaSi daex-
maros mxareebs gaerkvnen erTmaneTis mimarT arsebul pre-
tenziebSi da ise, rom raime saxis davis dasrulebis Sesaxeb 
SeTanxmebas ar miaRwion, konfliqti amowuron maTi Tanx-
vedri nabijebiT, riTac realurad garkveuli preten-
ziebis faqtobriv ganeitralebaze imuSaveben damoukideb-
lad, yovelgvari davisa Tu SemaTanxmebeli procedurebis 
gamoyenebis gareSe347.
arsebobs myari socialuri da konstituciuri winamZ-
Rvrebi348 imisa, Tu ratom unda hqondeT davis mxareebs 
SesaZlebloba mesame neitraluri piris meSveobiT ecadon 
davis SeTanxmebiT dasrulebas, radgan davis alternati-
uli saSualebis msgavsi forma iZleva saSualebas, raTa mx-
areebma konfliqti amowuron, rac maT Soris Tavis mxriv 
kanonis uzenaesobis mizans emsaxureba.  davis gadawyvetis 

341 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 154.
342 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 3.
343 Partridge M.V.B., Alternative Dispute Resplution, Oxford University Press, Ox-
ford, 2009, 89.
344 Duve C., Eidenmuller H.,Hacke A., Mediation in der Wirtschaft, Verlag Otto 
Schmidt, Kőln, 2011, 83. 
345 Roberts M., Mediation in Family Disputes., fourth edition, Ashgate, 2014, 8.
346 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 79.
347 Moore C.W., The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 15.
348 Brand J., Steadman F., Todd  C., Commercial Mediation, Iuta &Company, 2nd Ed, 
2016, 13.

es forma exmareba mxareebs iqonion erTmaneTTan uSualo 
kavSiri349, rasac rogorc wesi sasamarTlo davis dros adg-
ili ar aqvs, xolo mediaciaSi mxareebs aqvT saSualeba da-
Zlion gaucxoebis is didi zRvari, rac maT Soris konfliq-
tis dros SeimCneva.
mediacia aris miukerZoebeli mesame piris CarTulobiT 
arasavaldebulo procesSi SeTanxmebis Sesaxeb molapar-
akebebis warmoeba350, xSirad mas „konfliqtis aRmofxvris 
process“ uwodeben351. am procesSi mediators ar aqvs raime 
uflebamosileba352 mxareTa Soris arsebuli konfliqti 
gadawyvitos da miiRos gadawyvetileba353, swored es aris 
is mTavari ganmasxvavebeli niSani, riTac mediaciis pro-
cesi, rogorc aseTi gansxvavdeba sasamarTlosgan354 da 
davis gadawyvetis iseTi alternatiuli saSualebisgan, 
rogoric aris arbitraJi, xolo mediatoris uflebamo-
silebebi gansxvavdeba mosamarTlisa da arbitris ufle-
bamosilebisgan355. mediacia sTavazobs mxareebs maT inter-
esebze morgebuli struqturirebuli molaparakebebis356 
warmoebis SesaZleblobas, ra drosac sasamarTlosa da ar-
bitraJisgan gansxvavebiT saqmeze gadawyvetilebas iReben 
Tavad mxareebi da ara mediatori357, mxareebi Tavad moiZie-
ben gamosavals358 situaciidan, sargebloben ra mediaciis 

349 Partridge M.V.B., Alternative Dispute Resplution, Oxford University Press, Ox-
ford, 2009, 90.
350 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 176.
351 Von Bargen J.M., Gerichtsinterne Mediation, Mohr Siebeck., 2008, 13.
352 iqve, 15.
353 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Nego-
tioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 121.
354 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 31.
355 Eidenmuller H, Wagner G., Mediationsrecht, ottoschmidt, 2015, 5.
356 Schiffer, J., Schiedsverfahren und Mediation, Carl-Heymanns Verlag, 2005, 6.
357 von Schubert M., Haase M., in Schiffer, J., Schiedsverfahren und Mediation, 
Carl-Heymanns Verlag, 2005, 249.
358 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 108.
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mTavari principiT: interesebi da ara moTxovnebi359. medi-
acia Tanamedrove gagebiT maT Soris ganimarteba, rogorc 
procesi, romelSic mxareebi axdenen TviTgamorkvevas360 
da Tavad iReben saqmeze gadawyvetilebas. saerTaSori-
so masStabiT damkvidrda praqtika, rom ra Tqma unda sa-
samarTloebma unda ganaxorcielon marTlmsajuleba, 
Tumca ara „yvelafris fasad“, da Sesabamisad, yvela im saq-
meze, sadac SesaZlebelia xarjebis dazogva, sasamarTlo 
Tavad urCevs361 mxareebs mimarTon mediacias.
yvelani Tanxmdebian imaze, rom am procesisTvis aucile-
beli maxasiaTebeli unda iyos mxareTa nebayoflobiToba; 
mxolod mcire iurisdiqciebSi sasamarTlos SeuZlia aiZu-
los (compel) mxareebi CaerTon mediaciaSi362, maSin rodesac 
yvela sxva SemTxvevebSi msgavsi ram gamoricxulia363.
aseve yvelani Tanxmdebian, rom mediaciis procesSi Car-
Tul mesame pirs ar unda gaaCndes, raime saxis ufleba 
sakiTxze miiRos gadawyvetileba, arsi mdgomareobs imaSi, 
rom swored mxareebs ekisrebaT pasuxismgebloba miiRon 
sakiTxze gadawyvetileba364, erTaderTi nairsaxeoba mid-
gomis SeiniSneba im sakiTxSi, Tu ramdenad mesame neitra-
lur pirs unda hqondes Tu ar gaaCndes imis SesaZlebloba 
gamosavali Tavisi xedvis saxiT SesTavazos procesSi Car-
Tul pirebs365, an ramdenad msgavsi gamosavlis SeTavazebis 

359 von Schubert M, Haase M., in Schiffer, J., Schiedsverfahren und Mediation, 
Carl-Heymanns Verlag, 2005, 250.
360 Boulle L., Field R., Australian Dispute Resolution, Lexis Nexis Butterworths, 2017, 58.
361 Chern C., International Commercial Mediation, Informa London, 2008, 15.
362 Kulms R., Mediation in USA: Alternative Dispute Resolution between Legalism 
and Self-Determination in Hopt J.K., Steffek F., Mediation Principles and Regulation in 
Comparative Perspective, Oxford University Press, Oxford, 2013, 1262. 
363 Roth M., Gherdane D., Mediation in Austria : The Euroepan Pioneer in Mediation 
Law and Practice in Hopt J.K., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 260.
364 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 12.  
365 Schmiedel L., Mediation in the Netherlands: Between State Promotion and Private 
Regulation in Hopt J.K., Steffek F., Mediation Principles and Regulation in Compara-
tive Perspective, Oxford University Press, Oxford, 2013, 729. 

ufleba ar unda gaaCndes mesame neitralur pirs366.
Sesabamisad, sakiTxi imis Sesaxeb Tu ra doziT unda xde-
bodes komunikaciis warmoeba mesame neitraluri piris 
mxridan rCeba rig SemTxvevaSi qveynebis Sida regula-
ciebis, profesiuli kodeqsebisa Tu soft law-s regulirebis 
sakiTxi.
Sesabamisad, erTgvari reziumirebis saxiT SeiZleba 
iTqvas, rom mediaciis cnebidan, romelic farTo konsen-
susiT sargeblobs367, saxeze unda figurirebdes Semdegi 
savaldebulo niSnebi:
(1) saxeze unda iyos dava; 
(2) masSi monawileoba unda iyos nebayoflobiTi;
(3) uzrunvelyofili unda iyos mesame neitraluri piris 
CarTuloba procesSi, romelic sistematiurad axdens mxa-
reebs Soris komunikacias da

(4) sakiTxze gadawyvetilebis miReba mxareTa pasuxismge-
blobis sagans warmoadgens; 
mediaciis mizani aris SeTanxmeba, Tumca ara SeTanxme-
ba nebismier fasad368. literaturaSi miTiTebebi aris ga-
keTebuli imazec, rom maSin rodesac mediacia pirvelad 
idgamda fexs, sazogadoebis did nawils369 meditaciaSic 

Ellger R., Mediation in Canada: One Goal –Different Approaches to Mediation in a 
State with Federal and Provincial Jurisdictions in Hopt J.K., Steffek F., Mediation Prin-
ciples and Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 920.
Sperr A.K., Mediation in Norway: Faster, Cheaper and more Friendly in Hopt J.K., 
Sfettek F., Mediation Principles and Regulation in Comparative Perspective, Oxford 
University Press, Oxford, 2013, 1138.
366 Chapter 4, A (2), (b) (i) 251, (Austria) Markus Roth and David Gherdane, and the 
standard definition of the National Alternative Dispute Resolution Advisory Council 
(NADRAC) OF Australia (chapter 17, A(2) 873, Ulrich Magnus.
367 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 13.
368 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Nego-
tioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 122.
369 Munster/Montasser (1995), 12.
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ereoda mediaciis termini370, Tumca droTa ganmavlobaSi 
damkvidrda aRqmadoba, rom mediaciis gagonebaze yvelas 
konfliqti da konfliqtis gadawyveta axsendeba371.

370 Glenewinkel W., Mediation als ausergerichtliches Konfliktlosungsmodell, ibi-
dem-Verlag, 1999, 34.
371 iqve, 35.

1.	 nebayoflobiToba

mediacias axasiaTebs nebayoflobiToba372, rac mWidro ka-
vSirSi mdgomi principia mediaciis procesSi CarTuli mx-
areebis pasuxismgeblobis standartisa, radgan swored es 
pirebi sakuTari pasuxismgeblobis qveS axdenen mediaciis 
nebayoflobiT inicirebas, iReben masSi monawileobas, maT 
Soris absoluturad Tavisufali arian maTi Sexedulebi-
samebr, nebismier dros Sewyviton373 mediaciis procesi374, 
iseve rogorc midian maTi nebis Sesabamis dasasrulisken 
mediaciis, ra drosac mediatori mxolod damxmare fun-
qciis matarebelia da ver iqneba verc erT am epizodSi 
raime saxis pasuxismgeblobis matarebeli piri. 
aRsaniSnavia, rom nebayoflobiToba mediaciis cnebis 
Semadgeneli nawilia375 da TiTqmis yvela qveyanaSi, sadac 
mediacia kanonis doneze aris ganmartebuli, iseve ro-
gorc iuridiul literaturaSi, yvelgan mediaciis cneba 
terminis doneze moicavs miTiTebas nebayoflobiTobis 
Sesaxeb, rac xazs usvams am princips da realurad warmoad-
gens mediaciis arsis qvakuTxeds.
nebayoflobiToba erTgvarad ganapirobebs mxareebis 
srul CarTulobas procesSi, aRniSnuli principi media-
ciis arsis kargad maxasiaTebeli Tvisebaa376, radgan maT mi-
er inicirebuli SerCeuli procesis monawileebi xdebian 
mxareebi da enTuziazmi377 meti gaaCniaT Sedegisadmi, aseve 
ician, ra rom nebismier dros, aseve nebayoflobiT SeuZli-
aT procesis Sewyveta, maT damatebiT stimuls aZlevT sru-
lad daixarjon mimdinare procesSi, raTa amowuron yvela 
resursi konfliqtis mSvidobianad, sakuTari interesebis 
372 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 7.
373 Von Bargen J. M., Gerichtsinterne Mediation, Mohr Siebeck., 2008, 18.
374 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 5.
375 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 11, 12.
376 iqve, 109.
377 Steadman B.J., Todd F., Commercial Mediation, Iuta &Company, 2nd Ed, 2016, Juta 
and Company, 24.
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Sesabamisad dasrulebisa. zogadad miiCneva, rom mxaris 
mxridan nebayoflobiT ama Tu im procesSi CarTuloba 
gulisxmobs imas, rom isini iTanamSromleben SeTanxmebis 
miRwevis mizniT378, iseve rogorc miiCneva, rom mediaciis 
Sedegianobis efeqturobis molodinebis maqsimalizaciis 
mizniT379, konfliqtSi myofi mxareebi nebayoflobiT unda 
moqmedebdnen da CaerTon mediaciis procesSi nebayoflo-
biT380, radgan Tu mxareebi iZulebiT iqnebian procesSi Car-
Tuli, maTi motivacia miaRwion SeTanxmebas iqneba dabali. 
aqve isic aRsaniSnavia, rom mxareebi, romlebic iqnebian me-
diaciaSi CarTuli, nebayoflobiT, maT kargad unda hqon-
deT gaazrebuli mediaciis mniSvneloba da arsi, radgan 
winaaRmdeg SemTxvevaSi, Tu mxareebs kargad ar esmiT davis 
gadawyvetis aRniSnuli meqanizmis Sinaarsi da misi Sesa-
Zlebloba, Tu ras aZlevs mediacia mxareebs, procesSi maTi 
CarTuloba SeiZleba kontrproduqtiulic aRmoCndes381.
nebayoflobiToba, rogorc mediaciis mTavari maxasiaT-
ebeli elementi, im WrilSic unda iqnes gaazrebuli, rom 
uSualod gadawyvetilebis miReba, es iqneba mediaciis Se-
TanxmebiT dasrulebisa Tu, Tundac konfliqtSi monawile 
mxareebis mier mediaciis Sewyvetis Sesaxeb miRebuli gad-
awyvetileba, Tu mxareebi ver xedaven SeTanxmebis miRwevis 
perspeqtivas, nakarnaxevi unda iyos mxolod mxareTa uSu-
alo nebidan da survilidan gamomdinare. aRniSnuls xazi 
esmeba im mizniT, rom rig SemTxvevaSi SesaZlebelia ama Tu 
im qveynis kanonmdeblobis magaliTze, arsebobdes Sesa-
Zlebloba ganxorcieldes mediaciis inicireba kanonmde-
blobis moTxovnebidan gamomdinare, Tumca es srulebiT 

378 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 85.
379 iqve, 265.
380 aRniSnuli moixsenieba literaturaSi, rogorc „survilis faqtori“ 
/ willingness factor 
381 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 265.

ar unda iqnes aRqmuli im saxiT382, rom mxareebis neba ilax-
eba an isini valdebuli arian miaRwion mediaciaSi raime 
saxis SeTanxmebas383.

382 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 109.
383 aRniSnulze ufro vrclad iqneba saubari naSromis me-4 TavSi, konk-
retuli qveynis: italiis magaliTze, sadac aRniSnuli sakiTxi maT Soris 
sakonstitucio sasamarTlos ganxilvis sagani gaxda. ixileT italiis 
sakonstitucio sasamarTlos 2012 wlis 24 oqtombris #272/2012 gad-
awyvetileba eleqtronul gverdze: <http://www.corteconstituzionale.it/ac-
tionSchedaPronuncia.do?anno=2012&numero=272>. [15.05.2018].
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2. mxareTa TviTgamorkveva

mediaciisTvis maxasiaTebelia masSi monawile mxareTa 
TviTgamorkvevis principi384, rac nawilobriv nebayo-
flobiTobis principTan modis korelaciaSi, Tumca rig 
SemTxvevaSi damoukidebel principad aris moxseniebuli 
doqtrinaSi, rac mediacias da masSi CarTul mxareebs axas-
iaTebT, rogorc mediaciis uSualod dawyebamde, aseve maT 
Soris mediaciis dasrulebis Semdgom gasdevs es principi 
mediaciis Sedegebs Tanmdev Sedegad385. 
mediaciis arsi imaSi mdgomareobs, rom es procesi ar war-
moadgens mboWavs konfliqtSi myofi mxareebis nebaze, 
radgan aZlevs saSualebas Tavad mxareebs miiRon maT So-
ris arsebuli konfliqturi situaciis regulirebisTvis 
saukeTeso gadawyvetileba386, ra drosac uzrunvelyofi-
li unda iyos, raTa ar moxdes mxareTa nebaze raime saxis 
gavlena, Tundac mediatoris an procesSi CarTuli meore 
mxaris mxridan, ramac SeiZleba iqonios gavlena mxaris da-
moukidebel nebaze387, radgan mxareebi mediaciaSi uzrun-
velyofili unda iyvnen Tavisufali garemoTi, rodesac 
isini damoukideblad da yovelgvari SiSisa da gavlenis 
gareSe SeZleben sakuTari nebis safuZvelze moaxdinon mo-
laparakebis warmoebis Sedegad gadawyvetilebis miReba.
mniSvnelovania aRniSnuli principi gaanalizdes ori 

384 Mediation Directive 2008/52/EC : evrodireqtiviT gansazRvruli medi-
aciis procesi unda iyos nebayoflobiTi procesi im gagebiT, rom mxa-
reebs aqvT SesaZlebloba Tavad marTon mediacia, moaxdinon procesis 
organizeba, iseve rogorc Sewyviton mediacia maTi nebis Sesabamisad mi-
si mimdinareobis nebismier dros
385 Alfini J.J., Press Sh.B., Stulberg J.B., Mediation, Theory and Practice, Reporter’s 
Notes, 3rd Ed, Lexis Nexis, 2013, 617.
386 doqtrinaSi aRniSnul princips xSirad moixsenieben rogorc `Em-
powerment of the parties`, anu rodesac konfliqtSi CarTul mxareebs aqvT 
SesaZlebloba Tavad miiRon gadawyvetileba davis gadawyvetis Sesaxeb, 
ra drosac mxareebis mxridan gadawyvetilebis miRebis procesSi minimu-
mamdea dayvanili mxareebis raime saxiT mesame pirebze damokidebuleba.
387 Brown H.J., Marriott A., ADR Principles and Practice, Third Ed., Sweet&Maxwell, 
Thomson Reuters, London, 2011, 161, 163.

mimarTulebiT, erTi mxriv, Tu ra kuTxiT vlindeba igi 
mediaciis dawyebamde da meore mxriv, ra TvalsazrisiT 
aisaxeba misi gamovlineba mediaciis dasrulebis Semdgom 
mxareebze.
Tavdapirvelad aucileblad unda aRiniSnos, rom imis 
gaTvaliswinebiT, rom mediacia aris absoluturad nebay-
oflobiTi procesi, es avtomaturad ganapirobebs kon-
fliqtSi myofi mxareebis SesaZleblobas kargad gaerkvnen 
Tu ra saxis dapirispireba da uTanxmoeba gaaCniaT meore 
mxaresTan, Sesabamisad, Tavad Camoyalibdnen Tu ra forme-
biT da gzebiT esaxebaT arsebuli Cixuri situaciis gan-
muxtva da gadawyveta, swored am nawilSi ukve axorciele-
ben mxareebi TviTgamorkvevas, radgan adgenen konkretul 
faqts meore mxaresTan arsebuli konfliqtis Sesaxeb, aan-
alizeben misi gadaWris maTTvis saWiroebas da Tavad yal-
ibdebian sakiTxis gadaWris maTTvis yvelaze ufro misaReb 
da efeqtur formaze.
meore mxriv, unda aRiniSnos, rom mediaciis dasrulebis 
Semdgom mxareTa TviTgamorkvevis principi ori mimar-
TulebiT vlindeba mxareebis samomavlo yofaze da maT 
Soris erTmaneTTan urTierTobaze, kerZod, mediaciis Se-
TanxmebiT dasrulebis SemTvevaSi, saxezea mocemuloba, 
rodesac mxareebma Tavad moaxdines konkretuli konfliq-
turi situaciis amowurva da gaweres erTmaneTs Soris 
samomavlo urTierTobis wesi, rac ukve realizebaa TviT-
gamorkvevis principis da meore mxriv, Tundac mxareTa So-
ris ver Sedges SeTanxmeba, mediacia aZlevs mxareebs im Ses-
aZleblobas, rom araformalur garemoSi da viTarebaSi, 
maT Soris sruli konfidencialurobis dacviT, moxdes mx-
areebs Soris poziciebis dafiqsireba erTmaneTis mimarT 
arsebuli pretenziebis da maTi safuZvlebis Sesaxeb, rac 
mxareebs karnaxobs samomavlod erTmaneTTan urTierTo-
bis wess da midgomebis saWiroebas, rac sxva araferia Tu 
ara realurad konfliqtSi myofi mxareebis erTmaneTTis 
mimarT TviTgamorkvevis principis praqtikuli real-
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izacia da SesaZleblobis micema mxareebisTvis srulad 
akontrolon erTmaneTs Soris mimdinare mediaciis pro-
cesis Sedegi388.

388 Brown H.J., Marriott A., ADR Principles and Practice, Third Ed., Sweet&Maxwell, 
Thomson Reuters, London, 2011, 168.

3. konfidencialuroba

mediaciisTvis maxasiaTebeli ZiriTadi niSania mediaciis 
procesis389 konfidencialuroba390. mediaciis konfiden-
cialurobis principi391 metad mniSvnelovania392, rac gan-
sakuTrebiT damatebiT Rirebulebas iZens mxareTa Soris 
SeTanxmebis miuRwevlobis SemTxvevaSi, rodesac mxareebs 
uwevT davis sasamarTloSi gagrZeleba an gadatana393, ra 
drosac mxareebma ician, rom maT mier mediaciis procesSi 
gamxelili raime faqtobrivi garemoeba maT interesebs sa-
samarTlo saqmiswarmoebis dros ar daazaralebs394.
konfidencialuroba mediaciis aucilebeli principia395, 
es principi mniSvnelovania396, rogorc konkretuli me-
diaciis mimdinareobis procesisaTvis, aseve zogadad am 
institutis damkvidrebisa da misdami sazogadoebis ndo-
bis397 gaCenisaTvis398. konfidencialuroba399 fundamen-
tur400 princips warmoadgens, rac ganapirobebs mediaciaSi 
CarTuli mxareebis kidev ufro gulwrfelobas da Riaobas 
procesisadmi, ician ra, rom maTi komentarebi da mosazre-

389 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 13.
390 Cremer K., Die Vertraulichkeit der Mediation, Schneider Verlag Hohengehren 
GmbH, Germany, 2007, 27.
391 The Mediation Directive, Art 7;
392 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 13.
393 iqve, 48.
394 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 30.
395 cercvaZe g., mediacia, gamomcemloba meridiani, Tb., 2010, 48.
396 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 50.
397 Kovach K.K., Mediation in a Nutshell, 2nd Ed, West a Thomson Reuters Business, 
USA, 2010, 191.
398 Steffek F., Mediation und Gűterichterverfahren, Zeitschrift fűr Europäisches Priva-
trecht, (ZEuP) #3, Verlag C.H.Beck, Műnchen, 2013, 550.
399 Ferz S., Filler E., Mediation Gesetzestexte und Kommentar, Universitatsverlag, 
Wien 2003, 54.
400 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003,  25.
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bebi rCeba konfidencialuri401, rac winapirobaa maTi meti 
CarTulobis SeTanxmebis miRwevis procedurebSi. konfi-
dencialurobis principi402 mediaciis warmatebulobis 
erT-erTi mTavari winapirobaa403, es principi ar emsaxureba 
im daniSnulebas, rom mediatorebis mxridan gadadgmuli 
nabijebi iqnes konfidencialuri an daculi mesame pirebis 
interesisgan, aramed aqcenti konfliqtSi CarTuli mxa-
reebis daculobas404 da maTi mxridan gacvlili informaci-
is  konfidencialurobas exeba405, rac maT Soris konfiden-
cialurobis principis dacvas gulisxmobs sasamarTlos 
saqmiswarmoebis procesSi Tu aseTs adgili eqneba media-
ciis warumateblad damTavrebis SemTxvevaSi406. 
konfidencialurobis principi marTlac unda miviCnioT 
mediaciis mTavar maxasiaTebel niSnad da ZiriTad Semad-
genel nawilad407.
evropuli direqtiva 2008/52/EC wevr qveynebs aval-
debulebs konfidencialuri iyos procesi mediaciis 
msvlelobis, aseve mis Semdgom periodSic408. Sesabamis-
ad, mediatorebis mowmed dabareba sasamarTloebis mier 
samoqalaqo da komerciul davebze, raTa daikiTxon medi-
aciis procesSi miRebul informaciasTan dakavSirebiT ar 

401 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd 
Ed, C.H.BECK, 2016, 191.
402 Andrews N., Mediation Agreements : time for a more creative approach by the 
English courts, Uniform Law Review, Revue de droit uniforme,Volume 18, Number 1, 
Oxford University Press (Unidroit), Oxford, 2013, 12. <www.ulr.oxfordjournals.org>. 
[15.05.2018]
403 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 49.
404 Pruckner M., Recht der Mediation, Linde Verlag Wien, Wien, 2003, 33.
405 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 85.
406 Schmidt F., Lapp T., Monβen H.G., Mediation in der Praxis des Anwalts, Verlag 
C.H.Beck, Műnchen, 2012, 126.
407 Alfini J.J., Press S.B., Sternlight J.R., Mediation Theory and Practice, 2nd Ed., Lexis-
Nexis, Newark, 2006, 205
408 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II, 2014, ISBN 978-1-78068-130-6, 7.

daiSveba409. Tumca direqtiva uSvebs mxareTa SeTanxmebiT 
mediatorisTvis im uflebis micemas gaTavisufldes kon-
fidencialurobis valdebulebisgan  sajaro wesrigisa 
Tu mediaciis SeTanxmebis aRsrulebadobis mizniT, Tumca 
direqtiva wevr qveynebs utovebs410 sivrces daaweson kon-
fidencialurobis dacvis ufro mkacri wesebi411, magaliT-
isTvis SeiZleba mediaciis „evropuli pioneri412“ qveynis 
avstriis SemTxvevis aRniSvna, sadac registrirebul medi-
atorebs413, aqvT valdebuleba konfidencialurad daicvan 
is faqtebi, rac Seityves mediaciis procesSi mxareebisgan, 
an mediaciis procesis msvlelobis periodSi raime sxva 
saSualebiT, iseve rogorc konfidencialuroba vrcel-
deba yvela im dokumentze, rasac mediatori procesis msv-
lelobis dros gaecnoba an miiRebs. msgavsi valdebuleba 
vrceldeba aseve mediaciis procesSi CarTul teqnikur 
personalze, vinc mediatoris meTvalyureobis qveS414 aris 
procesSi CarTuli piri415.
aRsaniSnavia, rom rodesac mimdinareobda muSaoba evrodi-
reqtivis teqstze, Tavdapirveli redaqcia gamoricxavda 
konfidencialuri informaciis raime saxiT gamJRavnebis 
SesaZleblobas416, Tumca damtkicebuli redaqciis me-7 
muxli417 gamonaklis SemTxvevebs uSvebs, rodesac saqme exe-
ba iseT SemTxvevebs, rodesac:
a) saxezea sajaro interesis saWiroeba;
b) mediaciis SeTanxmebis aRsrulebis saWiroeba;
409 Cremer K., Die Vertraulichkeit der Mediation, Schneider Verlag Hohengehren 
GmbH, Germany, 2007, 55.
410 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 20.
411  Ibis, FrauenBerger-Pfeiler U., in Civil and Commercial Mediation in Europe, Vol.
II, 2014, 7. 
412<http://m.oxfordscholarship.com/view/10.1093/acprof;oso/9780199653485.001.001/
acprof-9780199653485-chapter-4>.[15.05.2018] 
413 Scheuer in Fucik/Komecny/Oberhammer(eds) 2011, 207-209.
414 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 16.
415 §18 Austrian Code of Mediation in Civil Matters (ACMC). 
416 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 209.
417 The Mediation Directive, Art 7.
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g) informaciis gamJRavneba warmoadgens raime saxis gadac-
domis an danaSaulis Tavidan aridebis saSualebas;
d) ganpirobebulia arasrulwlovnis interesebis dacviT;
e) saxezea orive mxaris Tanxmoba.
evrodireqtivis am muxls mravlad hyavs kritikosebi418, 
romlebsac miaCniaT, rom konfidencialuri informaciis 
gamJRavnebis SesaZleblobis daTqmis gaCena aris media-
ciis institutisTvis mazaralebeli, radgan qveynis Sida 
kanonmdeblobiT aRniSnuli sakiTxis TviTregulirebam 
SeiZleba miiRos iseTi xasiaTi, rac safrTxes Seuqmnis kon-
fidencialurobis princips.
am nawilSi unda aRiniSnos, rom yuradsaRebia is garemoe-
ba, rom rig qveynebSi ori qvemore sakiTxi sxvagvarad aris 
regulirebuli da aRniSnulic mindobilia wevri qveynebis 
Sida kanonmdeblobas, da mniSvnelovania am kuTxiT Cveni 
kanonmdeblis swori pozicia iqnes SemuSavebuli, kerZod, 
sakiTxi exeba erTi mxriv im garemoebas, rom mediatoris mx-
ridan konfidencialuri informaciis gamJRavnebis SemTx-
vevaSi sasamarTloSi am informaciis gamoyenebaze raime 
saxis akrZalva ar vrceldeba, da sasamarTlosTvis es in-
formacia iqneba gamosayenebeli419 da meore mxriv, zedmiw-
evniT zustad gawerili pasuxismgeblobis zRvari aseve ar 
aris dadgenili.
calsaxad SeiZleba iTqvas, rom mediaciis xibli maT Soris 
mis konfidencialurobaSia420 (mediation privilege and confiden-
tiality), rac ganapirobebs misdami gansakuTrebiT komerci-
uli davebis gadawyvetis interess evropis qveynebis mag-
aliTze.
mediaciis doqtrinaSi ese calsaxad konfidencialurobis 
privilegia421 absolutur uflebad ar ganixileba. rode-

418 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 209.
419 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II, 2014, ISBN 978-1-78068-130-6, 8.
420 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 139.
421 e.w. Confidentiality privilege.

sac saqme midis sasamarTlo davamde arsebobs standarti, 
rom yvela mtkicebuleba, rasac aqvs saqmesTan Semxebloba 
da SeiZleba iqonios gavlena saqmis Sedegze unda iyos xe-
lmisawvdomi da dasaSvebi mtkicebuleba422, radgan sajaro 
interesia423 saqmeze ganxorcieldes WeSmariti marTlmsa-
juleba, rac sasamarTlos informatiulobazec aris rig 
SemTxvevaSi damokidebuli. 
mediaciisadmi Tamamad SeiZleba iTqvas, rom vrceldeba 
standarti, rom daculia konfidencialurobis privi-
legiiT procesSi gaJRerebuli informacia Tu gacvlili 
mtkicebulebebi, anu es yvelaferi ar aris xelmisawvdomi, 
Tumca arsebobs rigi gamonaklisebi, rodesac konfiden-
cialuri informaciis gamJRavnebis savaldebulooba dge-
ba, Tumca amosavali aris am ori didi interesis, erTi mx-
riv, mediaciis konfidencialurobis privilegiis stand-
artis da sajaro interesis balansi424 iqnes daculi. 
privilegiis uflebamosileba da konfidencialuroba ar 
aris erTi da igive Teza, Tumca xSirad maT SecdomiT erT-
maneTTan aigiveben. mniSvnelovania mediaciaSi CarTul-
ma pirebma naTlad dainaxon am or cnebas Soris sad gadis 
zRvari, da kerZod, rigi konfidencialuri komunikacia 
ar aris privilegiiT daculi, Tumca yvela privilegire-

422  Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 26.
423 kanadis uzenaesis sasamarTlos mier ganxilul Gruenke-s saqmeSi [R.v.
Gruenke,[1991] 3S.C.R.263 AT 288,per Lamer,C.J.] aRniSnul sajaro interesze, 
yvela saxis mtkicebulebebis dasaSvebobis kuTxiT iTqva: SejibrebiTi 
procesis mTavari mizani aris saqmeze dadgindes obieqturi WeSmariteba. 
aRniSnulis mizniT yvela piri valdebulia, saWiroebis SemTxvevaSi ga-
mocxaddes sasamarTlos winaSe da misces ganmartebebi maTTvis cnobili 
faqtebis Sesaxeb. aRniSnuli valdebuleba istoriuli xasiaTisaa saer-
To samarTlis qveynebSi da dRes ukve SeiZleba am daTqmis naxva qveynebis 
Sida kanonmdeblobaSi, maT Soris mtkicebulebebis Sesaxeb kanonebSi [Ev-
idence Act], da Tu marTlmsajulebis mizans warmoadgens simarTlis Zie-
ba, sazogadoeba da sasamarTlo sistemas unda gaaCndeT ufleba wvdoma 
hqondeT yvela saxis informaciasTan, Sesabamisad, Sesabamisi informa-
cia aris prezumirebulad xelmisawvdomi“.
424 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 27.
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buli komunikacia aris konfidencialuri425. yuradReba 
unda mieqces im garemoebas, rom mxareebma SeiZleba konfi-
dencialurobis daTqmiT moaxdines informaciis gacvla, 
Tumca mainc SesaZlebelia Seiqmnas iseTi viTareba, rode-
sac maT mouwioT konfidencialurobis daTqmiT gacvlili 
informaciis gasajaroeba426 sasamarTlos winaSe427.

425 iqve, 27.
426 Harper v.Kami’s Eating & Meeting Place (1996), 16.O.T.C.153 (Gen.Div); Dos San-
tos v. Waite (1995), [1995] O.J.No.1803, 1995 CarswellOnt 3384 (Gen.Div.), affirmed 
(1996), 1996 CarswellOnt 3554 (C.A). 
aRniSnul saqmeebSi advokatis mimarT klientis mxridan iqna aRZruli 
sarCeli, advokatis mier mediaciaSi klientisTvis araswori rCevis mi-
cemis Taobaze, ra drosac sakuTari interesis sasargeblod, sakuTari 
uflebis realizaciis mizniT, mediaciaSi konfidencialurad gacvlili 
informaciis gamJRavnebis uflebamosileba mxares daerTo.
427 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 27
mediaciis procesSi konfidencialurobiT daculi informaciis gam-
JRavnebis SesaZlebloba arsebobs Tu es konkretuli SemTxveva im gam-
onaklisebSi xvdeba, rac savaldebulos xdis konfidencialur procesSi 
gavrcelebuli informaciis gamJRavnebas: a) Tu aseTi valdebuleba gaw-
erilia ama Tu im konkretul kanonSi, rasac Sexeba aqvs mediaciis mimdin-
areobasTan (mag: raime saxis informacia, rac arasrulwlovnis saukeTe-
so interess exeba, misi konfidencialurad Senaxva ver moxdeba, radgan 
arasrulwlovnis kanonieri interesebi daculia kanonmdeblobiT). b) 
Tu konfidencialuri informaciis gamJRavneba uSualod exeba mxaris 
kanonieri interesebis realizacias (mag: rodesac mxares mediaciis pro-
cesSi mediatoris an advokatis mxridan miadga ziani, mediatoris an ad-
vokatis konkretuli qmedebiT, ra Tqma unda mxare sakuTari interesebis 
dacvis miznebisTvis Tavisufalia SesaZleblobaSi gaamJavnos mediaciis 
procesSi misTvis cnobili konfidencialuri informacia). g) Uniform Me-
diation Act me-6 muxlis me-4 nawilis Tanaxmad: gamJRavnebas eqvemdebareba 
Semdegi informacia: informacia, rac asaxulia samediacio SeTanxmeba-
Si, romelic xelmowerilia orive mxaris mier; informacia, rac sajaroa 
kanonmdeblobis moTxovnebis gaTvaliswinebiT; informacia romelic 
Seicavs muqaras an Zaladobis Tu danaSaulis ganxorcielebas; informa-
cia, romelic aRkveTavs danaSauls; informacia, romelic adasturebs 
mediatoris mier gadacdomis Cadenas; informacia, romelic adasturebs 
mxaris an misi warmomadgenlis Tu mesame piris mier danaSaulis Cadenas, 
Tu profesiuli standartis darRvevas; 

4. mxareTa Tanasworoba

mediaciisTvis maxasiaTebel principad literaturaSi ga-

JRerebulia aseve procesSi CarTuli pirebis Tanasworo-

bis428 principi, kerZod, orive mxares aqvs absoluturad 

Tanabari pirobebi429 uzrunvelyofili Tanabrad isarge-

blon mediaciis procesSi yvela maTTvis garantirebuli 

SesaZleblobiT. ufro metic, mediaciis inicirebis stadi-

aze, orive mxare Tanabari uflebebiT aris warmodgenili 

Tavad SearCion sakuTari mediaciis miznebisaTvis media-

tori da gansazRvron mediaciis warmoebis dRis wesrigi, 

moaxdinon mediaciaSi saWiro monawile pirebis nominireba 

da Seadginon mediaciaSi muSaobis ganrigi430.

mediaciis procesSi CarTuli mxareebi Tanasworni arian 

maT Soris im kuTxiT, rom orives gaaCnia Tanaswori val-

debuleba sakuTari nebiT inicirebul mediaciaSi imoqm-

edon keTilsindisierad da ecadon miaRwion SeTanxmebas, 

anu sxva sityvebiT, rom iTqvas, mediaciis cnebis centra-

lur maxasiaTebels warmoadgens mxareebis avtonomia da-

moukideblad miiRon gadawyvetileba SeTanxmebis Sesaxeb 

da SeTanxmebis Sinaarsi Tavad gansazRvron431, am nawilSi 

orive mxare srulad Tanaswori da damoukidebelia, iseve 

rogorc orive mxare Tanasworia absoluturad im ufle-

baSi, Sewyviton mediaciaSi monawileoba, Tu ver dain-

axaven SeTanxmebis miRwevis perspeqtivas432, rac warmoad-

428 Goksu M., Civil Litigation and Dispute Resolution in Turkey, Banka ve Ticaret 
Hukuru Arastirma Enstitusu, 2016, 276.
429 Alexander N., Steffek F., Making Mediation Law, International Finance Corpora-
tion (IFC), World Bank Group, Washington D.C. 2016, 19.
430 Rana R., Alternative Dispute Resolution: A Handbook for In-House Councel in 
Asia, LexisNexis, Singapore, 2014, 89.
431 Brand J., Steadman F., Todd C., Commercial Mediation, Second Ed., JUTA, Cape 
Town, 2016, 26.
432 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 63, 64.
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gens  mediaciis, rogorc davis alternatiuli saSualebis 

warmatebiT danergvis erT-erT mTavar faqtors433, radgan 
mxareebma ician, rom maTi dava, absoluturad maT xelSia 
moqceuli da Tavad gansazRvraven mis mimdinareobas. 

433 iqve, 110.

5. neitraluroba, miukerZoebloba

mediaciisTvis maxasiaTebeli ZiriTadi niSania mediaciis 
procesis434 CarTuli mediator(ebi)s neitraliteti435.  me-
diatoris neitralurobis436 principi amosavali wertilia 
yvela iurisdiqciaSi da mediaciis terminis ganmarteba-
Si437, xolo im SemTxvevebSi sadac mediaciis cnebaSi aR-
niSnuli principi ar figurirebs, saxezea am principis re-
aluri integrireba mediatoris valdebulebebsa da pro-
fesiul kanonebSi TiToeuli iurisdiqciis magaliTze an 
meore mxriv, aris qveynebi, sadac neitralitetis438 prin-
cipis nacvlad moxseniebulia mediatoris damoukideblo-
ba439 an/da miukerZoeblobis principi440.
mediatoris neitraliteti ganmsazRvreli441 faqtoria ini-
cirebuli mediaciis warmatebiT dasrulebisa, ra drosac 
mxareebi swored misi neitralurobis442 gaTvaliswinebiT 
srulad endobian da exsnebian mediators procesis msvl-
elobisas443. 

434 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 13.
435 The Mediation Directive, Art 3 (b);
436 Goksu M., Civil Litigation and Dispute Resolution in Turkey., Banka ve Ticaret 
Hukuru Arastirma Enstitusu., 2016, 275
437 Roth M., Gherane D., Austria, in Hopt/Steffek, Mediation Principles and Regula-
tions in Comparative Perspective, Oxford University Press, Oxford, 2013, 252. [ iqve, 
Scherpe M.J., Marden B., England, 368. Jessel-Holst C., Hungary, 606. Schmiedel L., 
the Netherlands, 700. Ellger R., Canada, 912.  Kulms R., USA, 1248.] 
438 Andrews N., Mediation Agreements : time for a more creative approach by the 
English courts, Uniform Law Review, Revue de droit uniforme,Vol. 18, Number 1, 
Oxford University Press (Unidroit), Oxford, 2013, 12. <www.ulr.oxfordjournals.org>. 
[15.05.2018]
439 Tochtermann P., Die Unabhängigkeit und Unparteilichkeit des Mediators, Mohr 
Siebeck, Tűbingen, 2008,  9.
440 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 13.
441 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 6.
442 Schreiber A., Obligatorische Beratung und Mediation, Duncker&Humblot, Berlin, 
2007, 94.
443 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 44, 45.
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mediatoris neitralitets rig SemTxvevaSi doqtrinaSi 
ori444 saxis neitralitetad yofen, kerZod, personaluri 
neitraliteti (Personliche Neutralitat) da mediaciis procesi-
sadmi mediatoris neitraliteti (Verfahrensneutralitat). per-
sonalur neitralitetSi moiazreba mediatoris, rogorc 
pirovnuli neitraliteti procesis mxareebisadmi, radgan 
is absoluturad damoukidebeli da miukerZoebeli445 unda 
iyos orive mxarisadmi, es maT Soris garegnuli kuTxiTac 
kiTxvis niSans ar unda tovebdes446, saubaria mediatoris 
raime saxis urTierTobaSi yofna romelime mxaresTan, ris 
Sesaxeb minimum misi mxridan informacia unda iqnes mi-
wodebuli orive mxarisadmi an moaxdinos Tavis procesi-
dan acileba, xolo rac Seexeba procesisadmi mediatoris 
neitralitets, aq moiazreba, rom mediatori mediaciis 
warmoebisas ar unda moeqces, raime saxis gavlenis an in-
teresis qveS, romelime mxaris sasargeblod.
 amasTanave, rig iurisdiqciebSi, neitralobis principTan 
erTad, miTiTeba keTdeba mediatoris damoukidebloba-
ze447 da miukerZoeblobaze448.  aRniSnuli principebi xSi-
rad literaturaSi erTian cnebad moiazreba, Tumca maT 
realurad aqvT garkveuli ganmasxvavebeli niSan-Tvise-
bebi449. aRsaniSnavia, rom mediatoris mxridan damoukide-

444 Von Bargen J.M., Gerichtsinterne Mediation, Mohr Siebeck, 2008, 21, 22.
445 Roberts M., Mediation in Family Disputes, Ashgate, 2014, 10.
446 CitaSvili n., mediaciis eTikis regulirebis farglebi da eTikis 
standartiT boWvis adresatebi, samarTlis Jurnali, universitetis ga-
momcemloba, #1, 2016,  32.
447 Schmidt J.P., Portugal, in Hopt/Steffek, Mediation Principles and Regulations in 
Comparative Perspective, Oxford University Press, Oxford, 2013, 812.
448 Schmiedel L., the Netherlands, in Hopt/Steffek, Mediation Principles and Regula-
tions in Comparative Perspective, Oxford University Press, Oxford, 2013, 700.
449 Tochtermann P., Die Unabhängigkeit und Unparteilichkeit des Mediators, Mohr 
Siebeck, Tűbingen, 2008,  24,  27.
(neitralurobis principi damoukideblobis da miukerZoeblobis 
principTan erTad ganixileba, rig SemTxvevaSi msgavsi datvirTvis 
matarebel cnebad aRiqmeba, Tumca maT mniSvnelovani ganmasxvavebeli 
niSan-Tvisebebi axasiaTebT; mediatoris neitraluroba da damoukide-
bloba obieqtur kriteriumad aris Sefasebuli, xolo miukerZoeblobis 
principi ufro metad SefasebiT kategoriaSi xvdeba da mas subieqturi 
aRqma axasiaTebs mxareebis mxridan.)

blobis dacva mravalwilad aris damokidebuli uSualod 
mediatoris mxridan procesis gaZRolis stilze, imaze Tu 
ramdenad ar moeqceva modave mxareebis gavlenis qveS me-
diaciis msvlelobisas, Tundac procesis dagegmarebis da 
gaZRolis TvalsazrisiT, am kuTxiT yovelTvis misasalme-
belia, rodesac mediatori aris Zlieri pirovnuli Tvise-
bebiT dajildoebuli da procesis msvlelobaze realu-
rad axdens gavlenas, marTavs process450.
mediaciisTvis fundamenturi mniSvnelobisaa451, rom media-
tori waruZRves process miukerZoeblad452. Tumca aqve aR-
saniSnavia, rom mediaciis dros davis bedis gadawyveta da 
molaparakebebis msvlelobis kontroli srulad mxaree-
bis xelSia moqceuli453.  mediatori miukerZoeblad unda 
uZRvebodes process da arcerT mxares ar unda aZlevdes 
raime saxis rCevas an miTiTebas molaparakebis farglebSi 
mimdinare davasTan dakavSirebiT454.
mediatoris neitraluroba, damoukidebloba da miuker-
Zoebloba warmoadgens mediaciis mTavar xibls, im ganma-
pirobebel winapirobas, rac gansazRvravs mediaciisadmi 
sazogadoebis da misi momxmareblebis ndobas. mediato-
ri warmoadgens neitralur pirs455, romlisTvisac mxaris 
konkretuli interesebi da SeTanxmebis miRwevis konkret-
uli pirobebi ar aris mniSvnelovani, swored mediatoris 

450 iqve, 64.
451 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters,  2011, 159
452   The Code of Conduct, the Law Society of England and Wales. [miukerZoebloba 
mediaciis fundamenturi principia, rac moicavs Semdegs : (1) mediators 
ar aqvs raime personaluri daintereseba mediaciis Sedegisadmi; (2) me-
diatori waruZRveba process samarTlianad da arc-erT mxares ar miemx-
roba;
453 von Schubert M., Haase M.,in Schiffer, J., Schiedsverfahren und Mediation, 
Carl-Heymanns Verlag, 2005, 261.
454 Niedostadek A., (Hrsg) Praxishandbuch Mediation, Richard Boorberg Verlag, Stutt-
gart, 2010, 46.
455 Wendenburg F., Mediation –flexible Gestaltung innerhalb fester Strukturen, 
Zeitschrift fur Konflikt-Management, 17 Jahrgang, Heft 2/2014, Januar/Februar, Seiten 
1-32, PVSt 47561, 37.
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neitraliteti456 da miukerZoebloba aris winapiroba mx-
areebis mier mediaciis rogorc davis alternatiuli sa-
Sualebis preferenciisa davis sxva formebTan SedarebiT. 
mediatoris neitraluroba457 mediaciis mTavar qvakuTxeds 
warmoadgens458. mediatorisTvis maxasiaTebel aRniSnul 
TvisebasTan asocirdeba aseve mediatoris damoukideblo-
bis principi, radgan mediatori Tavis saqmianobaSi sru-
lad damoukidebelia da raime faqtorze an miT ufro medi-
aciis romelime mxareze raime saxis damokidebulebaSi an 
marTvis qveS ar unda moeqces459, amaSi moiazreba maT Soris 
pirovnuli, aseve finansuri damoukideblobis standarti. 
mediaciaSi samarTali ar ganixileba da samarTals meore 
xarisxovani datvirTva eniWeba, radgan mediatori samarT-
lebriv sakiTxebze mxareebs ar aZlevs konsultacias da 
arc samarTlebrivi kuTxiT sakiTxis gadawyveta warmoad-
gens mediatoris funqcias mediaciaSi460.
mediators raime saxis interesTa konfliqti461 ar unda 
gaaCndes mxareebisadmi, iseve rogorc raime saxis finans-
uri daintereseba ar unda hqondes davis ama Tu im SedegiT 
dasrulebis kuTxiT462. Tumca doqtrinaSi rig SemTxveva-
Si ganarCeven absoluturi da SedarebiTi interesTa kon-
fliqtis SemTxvevebs463. mediators mxolod erTi interesi 

456 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 171.
457 Kracht S., Rolle und Aufgabe des Mediators-Prinzipien der Mediation in Haft F., 
von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Auflage, 2016, 303.
458 Margaret H.S., The Blackwell Handbook of Mediation, Blackwell Publishing, Great 
Britain, Oxford, 2006, 415.
459 Kracht S., Rolle und Aufgabe des Mediators-Prinzipien der Mediation in Haft F., 
von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Auflage, 2016, 304.
460 Duve C., Eidenmuller H., Mediation in der Wirtschaft,Verlag Dr.Otto Schmidt, 
Koln, 2011, 95.
461 Andrews N., Andrews ---on Civil Processes, Arbitration&Mediation, Volume II, 
Intersentia, Cmabridge, 2013, 12.
462 Brown H., Marriott A., ADR: Principles and Practice, 3rd Ed, 2011, 24-075.
463 absoluturi interesTa konfliqtis (absolute bar) dros saxezea im sax-
is fundamenturi winapirobebi, romlis daZleva SeuZlebelia, Tundac 
mxareebis sruli informirebulobisa da Tanxmobis xarjze interesTa 
konfliqtis arsebobis Sesaxeb. mag: mediators aRniSnuli saqmis Sesaxeb 

amoqmedebs, es aris konfliqtis amowurvaSi daexmaros mo-
dave mxareebs464.
amasTanave, mniSvnelovania mediatorebs hqondeT umwikv-
lo reputacia da warsuli, radgan xSirad adamianebis Ses-
axeb iqmneba garkveuli STabeWdileba sazogadoebaSi, risi 
Semdgomi daZleva Wirs, Sesabamisad, mediatoris warsuli 
da dadebiTi reputacia465 xels uwyobT modave mxareebs en-
don mediacias da mediators, maT Soris uadvildebaT me-
diatoris SerCeva sakuTari saqmisTvis. xSiria SemTxvevebi, 
rodesac mediatoris SerCevaSi uSualod mxarea CarTuli 
da is iRebs gadawyvetilebas, ra drosac misTvis mediato-
ris sazogadoebrivi aRqmadoba garkveul gavlenas axdens. 
advokatis SemTxvevaSi situacia odnav gansxvavebulia, 
radgan mas meti gamocdileba aqvs dagrovili mediaciaSi, 
xSiri Sexeba uwevs mediatorebTan da maT Soris am gamoc-
dilebiT iReben advokatebi gadawyvetilebas mediatoris 
SerCevis kuTxiT.
mediatoris myari pirovnuli maxasiaTebeli da TviTda-
jerebuloba mniSvnelovani elementia mediaciis proce-
sis sworad warmarTvisTvis, radgan mediators procesis 
marTva da kontroli uwevs da amisTvis mniSvnelovania 
man moipovos pativiscema mxareebSi, ris winapirobas maT 
Soris mediatoris pirovnuli Tvisebebi da TviTdajereb-
uloba TamaSobs did rols, Tu ara es pirovnuli Tviseba, 
mediators realurad SeiZleba gauWirdes ori dapirisp-

mediaciis dawyebamde ar unda hqondes erT-erTi mxarisaTvis iuridiuli 
an/da profesiuli an hqondes raime saxis pirdapiri interesi am saqmis 
mimdinareobisadmi. maSin rodesac SedarebiTi interesTa konfliqtis 
(relative bar) dros mediators SeuZlia procesSi monawileoba orive mx-
aris winaswari informirebulobisa da mxolod maTgan Tanxmobis miRe-
bis safuZvelze. mag: iseTi SemTxveva, rodesac mediatori aris iuristi 
da misi biuros TanamSromeli axorcielebs an axorcielebda erT-erTi 
mxaris warmomadgenlobas an uwevs konsultacias sxva raime sakiTx-
Tan mimarTebaSi, romelic ar aris dakavSirebuli mimdinare mediaciis 
sakiTxTa CamonaTvalTan.
464 Andrews N., Landbrecht Johannes, Schiedsverfahren und Mediation in England, 
C.H.BECK, Stampfli Verlag AG Bern, 2015, 202.
465 Filler E., Commercial Mediation in Europe, 2012, 123.
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irebuli mxaris da maTi warmomadgenlebis rogorc emoci-
uri gamoxatulobis kontroli, aseve maTi saqmian garemo-
Si CarTva, konstruqciul samuSao viTarebis Seqmna.
mediacia moiTxovs mediatoris mxridan sxvadasxva bune-
brivi talantis qonas466, ra drosac mediatori gaxdeba 
winapiroba mxareebis CarTulobiT warmatebis miRwevis.

466 Andrews N., Andrews - on Civil Processes, Arbitration&Mediation, Vol II, In-
tersentia, Cmabridge, 2013, 11.

IV. mediacia  rogorc struqturirebuli procesi

mediacia rogorc davis gadawyvetis alternatiuli meqa-
nizmi mZlavrad ikidebs fexs sazogadoebaSi, konfliqtSi 
myofi mxareebis mxridan, maT Soris arsebuli konfliqtis 
gadawyvetis efeqtur saSualebad. momxmarebels media-
ciiT davis gadawyveta uSualod sasamarTlosTvis mimarT-
vamdec SeuZlia da Zalzed mniSvnelovania mediaciis Ses-
aZleblobis efeqturi meqanizmi iyos SemuSavebuli uSu-
alod sasamarTlo saqmiswarmoebis procesSi, rodesac 
mxareebs SeeTavazebaT davis alternatiuli saSualebiT 
davis mcire droSi da finansurad kidev ufro momgebiani 
meqanizmiT gadawyvetis SesaZlebloba467.
saxelmwifoebi Sida kanonmdeblobaSi cdiloben naTlad 
da amomwuravad gaweron mediaciis gamoyenebis proce-
durebi, rac absoluturad nebayoflobiTi468 procesia, 
raTa samarTlis ZiebaSi myof xalxs saxelmwifos mxridan 
SeeTavazoT swori, drouli, nakleb xarjiani da gacilebiT 
efeqturi469 meqanizmebi sakuTari uflebebis realizaciis 
da interesebis dakmayofilebis470.
mediaciis process mxareebis mxridan gadawyvetilebis 
miRebis mSvidobiani gza axasiaTebs, rac mxareTa konsen-
susze aris damyarebuli, nacvlad raime avtoritaruli 
formiT maT nebaze gavlenis moxdenisa; mxareebi moqmede-
ben sakuTari mixedulobis Sesabamisad, da Tavad arian pa-
suxismgebelni miRebul gadawyvetilebaze da mis Tanmdev 
Sedegebzec471. 

467 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 58, 59.
468 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013,  9.
469 Kumar A., Alternative Dispute Resolution System, Global and National Perspec-
tive, K.K. Publications, 2016, 75.
470 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 81.
471 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 38.
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mediaciis procesSi, rogorc mediatoris, aseve orive mx-
aris mxridan procesis arsis kargad codna mniSvnelova-
nia, radgan rodesac samive472 mxare swored rom SeTanxme-
bis miRwevis mizniT moqmedebs, yvela Tavisi rolis Ses-
rulebis formatSi, ra Tqma unda, Sedegi ufro realuri 
xdeba.
mkacrad gawerili wesebi imisa, Tu mediacia rogor iwyeba 
ar arsebobs, zogi mediatori praqtikaSi mxareebs erTad 
kribavs araformalur viTarebaSi da acnobs pirvelad in-
formacias Tu ra procesis monawileni arian da ra molod-
inebi unda hqondeT mxareebs mediaciisgan da uSualod 
mediatorisgan, zogi mediatori ki formalur process 
miyveba pirvelive Sexvedridan. maT Soris mkacrad gawer-
ili standarti imisa, Tu romel mxaresTan unda moaxdinos 
pirveli Sexvedra mediatorma ar arsebobs, Tumca erTi 
calsaxaa, rom yvela SemTxvevaSi mediatoris funqciaa mxa-
reebs Tavi komfortul garemoSi agrZnobinos473. 
mediaciaSi mediatori aris procesis dagegmarebaze da 
gaZRolaze pasuxismgebeli, maSin rodesac Sedegis miRwev-
aze pasuxismgebelni arian mxareebi474. dasaSvebia da maT So-
ris xSiria praqtikaSi, rodesac mediatori nacvlad orive 
mxaris erTad Sexvedrisa individualuri SexvedriT iwyebs 
ama Tu im mxaresTan, rodesac xedavs garkveul risks mxa-
reebis erTad Sekrebisa, radgan davis arsi da datvirTva 
amis winapirobas iZleva. 
gasaTvaliswinebelia, rom yvela mediatori damoukidebe-
li da Tavisufalia imaSi, Tu rogor stils airCevs media-
ciis, iseve rogorc rogor dagegmavs mediaciis procesis 
stadiebs da Tanmimdevrobas, Tumca yvela SemTxvevaSi man 
amis Sesaxeb mxareebs winaswar unda acnobos, radgan pro-
cesis monawileebs ar hqondeT procesisadmi gaucxoeba da 

472 Abramson H.I., Mediation Representation, 2nd Ed, Oxford University Press, Ox-
ford, 2011,  8,  9.
473 Chern C., International Commercial Mediation, Informa London, 2008, 93.
474 Spencer D., Principles of Dispute Resolution, 2nd Edition, Thomson Reuters, 2016, 65.

swored hqondeT Seqmnili molodinebi im yvelafris Sesax-
eb, raSic arian CarTulebi da unda miiRon gadawyvetileba 
davis dasrulebis Sesaxeb475.
mediaciis procesis stadiebis mkacrad gawerili saval-
debulo Tanmimdevroba kanonmdeblobaSi ar gvaqvs476, Tum-
ca struqturirebuli warmoebaa, romelsac mediatori 
gegmavs477. literaturaSi da praqtikaSi xSirad Sevxvdeb-
iT sxvadasxva stadiebs478, rac ama Tu im qveyanaSi media-
ciis Catarebas axasiaTebs. yvela mediatori Tavisufalia 
dagegmarebaSi, Tumca mxareebs aseve eZlevaT saSualeba 
Tavad miiRon monawileoba mediaciis dawyebis Semdgom 
stadiebis gansazRvrasa da dagegmarebaSi. aqve isic gasaT-
valiswinebeli da aRsaniSnavia, rom mediacia mxareebs maT 
Soris arsebuli konfliqtis nebismier stadiaze SeuZli-
aT (absoluturad nebayoflobiTi procesia, rogorc misi 
inicireba, aseve masSi monawileobis miReba479), rogorc sa-
samarTlosTvis mimarTvamde, aseve sasamarTloSi zepiri 
sxdomebis daniSvnamde480, iseve rogorc mis Semdgom, mTa-
varia, rom mxareebs kargad esmodeT Tu ra SeuZliaT medi-
aciis inicirebiT da ramdenad aqvT SeTanxmebis realuri 

475 Chern C., International Commercial Mediation, Informa London, 2008, 93.
476 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 49.
(mediaciis procesis klasikuri modelis aRqma Semdegia: mediaciisTvis 
momzadeba; mediatoris misasalmebeli sityva; mxareTa axsna-ganmartebi-
Ti sityva; konfliqtis mTavari sakiTxebis da interesebis identifi-
cireba; mxareebis saerTo interesebis identificireba; konfliqtis 
gadawyvetis SesaZlo SeTanxmebis adreuli pirobebis identificireba; 
individualuri sesiebi; saboloo erToblivi Sexvedra; mediaciis das-
ruleba SeTanxmebis aqtze xelmoweriT an mediaciis procesis Sewyveta 
SeTanxmebis miuRwevlobis gamo)
477 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 9.
478 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 59, 60.
479 Schreiber A., Obligatorische Beratung und Mediation, Duncker&Humblot, Berlin, 
2007, 36.
480 von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, 
Berlin.2015, 39, 40.
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resursi xelT da am kuTxiT umniSvnelovanesia mediaciaSi 
monawile mxareebis warmomadgenlis roli da daniSnuleba, 
romelmac swori molodinebi unda Seuqmnas mxares, Tavis 
marwmunebels, rogorc mediaciis procesis Sesaxeb, aseve 
im SesaZlo ganviTarebis perspeqtivebis Sesaxeb, rac medi-
aciis procesSi SeiZleba iqnes miRweuli.
mediaciis dawyebis stadiaze konfliqtSi myofi mxaree-
bi aformeben samediacio SeTanxmebas481 maT mier SerCeul 
mediatorTan an samediacio instituciasTan, romelic 
davis gadawyvetis mizniT gamoyofs mediators. aRniSnul 
SeTanxmebaSi gawerili unda iyos yvela teqnikuri deta-
li mxareebs da mediators Soris, maT Soris mediaciasTan 
dakavSirebuli xarjebis CaTvliT. SeTanxmeba xSir SemTx-
vevaSi srulad asaxavs mxareebis uflebebs da valdebule-
bebs, principebs rac mediacias axasiaTebs, iseve rogorc 
im stadiebs, rac mediaciaSi mxareebma da mediatorma unda 
gaiaron.
evropis qveynebSi samediacio SeTanxmebisadmi sxvadasx-
vagvaria midgoma, Tumca xSir SemTxvevaSi es garigeba 
saxelSekrulebo garigebaTa ricxvs miekuTvneba. aRsaniS-
navia, ramdenime SemTxveva, magaliTad, avstriaSi aRniSnu-
li xelSekruleba erTgvar hibrid xelSekrulebad aris 
miCneuli, kerZod, ganixileba momsaxurebis xelSekrule-
bad, romelsac axasiaTebs Sromis xelSekrulebis garkveu-
li niSnebi482. holandiis483 magaliTze msgavsi garigeba 
davalebis xelSekrulebis nairsaxeobas warmoadgens, ma-
Sin rodesac saberZneTsa484 da espaneTSi485 calsaxad nar-

481 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 55.
482 Roth M., Gherdane D., Mediation in Austria, in Hopt/Steffek, Mediation Principles 
and Regulations in Comparative Perspective, Oxford University Press, Oxford, 2013, 284.
483 Schmiedel L., Mediation in Netherlands in Hopt/Steffek, Mediation Principles and 
Regulations in Comparative Perspective, Oxford University Press, Oxford, 2013, 727.
484 Klamaris N., Chronopoulou C.G., Mediation in Greece in Hopt/Steffek, Mediation 
Principles and Regulations in Comparative Perspective, Oxford University Press, Ox-
ford, 2013, 597.
485 Lopez M.L.V., Mediation in Spain, in Hopt/Steffek, Mediation Principles and Regu-
lations in Comparative Perspective, Oxford University Press, Oxford, 2013, 851.

dobis xelSekrulebaTa kategorias miakuTvneben. evro-
pul qveynebs aqvT erTiani xedva imasTan dakavSirebiT, 
rom msgavsi xelSekrulebis Sesabamisad, mediatori pasux-
ismgebeli piria procesis xelmZRvanelobaze da ara davis 
savaldebulo saxiT SeTanxmebiT dasrulebaze.
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1.	 momzadeba

pirveli kontaqti mediatoris mxareebTan maT pirvel Sex-
vedraze xdeba da swored es aris is stadia, rodesac me-
diatorma pirveli dadebiTi STabeWdileba unda Seuqmnas 
mxareebs procesis da misi pirovnebis Sesaxeb486, Seuqmnas 
mxareebs keTilganwyoba da gancda misi miukerZoeblobisa 
da profesionalizmisa.
mravali kvleva487 Catarebula imasTan dakavSirebiT, Tu 
rogor unda dasvas/ganaTavsos mediatorma mxareebi, raTa 
xeli Seuwyos mxareebis met CarTulobas procesSi da Se-
qmnas SeTanxmebis miRwevis maT Soris garegnuli foni. aR-
niSnuli sakiTxi maT Soris moiTxovs mediatoris mxridan 
karg fsiqologiur unarebs, raTa yvela konkretul davaze 
mxareTa emocionaluri da saqmiani midgomis gaTvalis-
winebiT swori gaTvla gaakeTos, iseve rogorc uSualod 
procesis msvlelobisas SeiZleba SerCeuli midgomis cvl-
ilebis saWiroebac daudges mediators, risTvisac aseve 
unda iyos mzad. am kuTxiT niSandoblivia mxareTa warmo-
madgenlis roli, romelmac mediaciis procesisTvis da 
metwilad pirveli SexvedrisTvis swored unda moamzados 
Tavisi mxare, raTa isedac konfliqtur situaciaSi myofi 
mxare Tavs gaucxoebulad ar grZnobdes misTvis ucxo pro-
cesSi, aramed piriqiT, hqondes gancda imisa, rom mediacia 
misTvis ar aris ucxo da warmoadgens im saxis process, ro-
melsac Tavad gankargavs, raTa miaRwios misi konkretuli 
konfliqtis amowurvis yvelaze sasurvel da perspeqtiul 
Sedegs, rac SesaZlebelia rom miiRwes mediaciis gziT.
gavrcelebulia midgoma, rodesac mxareebis ganTavseba 
xdeba mrgvali magidis garSemo, rac amcirebs gaucxoebis 
SegrZnebas, qmnis procesSi ufro efeqturad CarTulo-
bis teqnikur fons da mxareebs uCens gancdas Tanabrobisa, 
Tumca rig SemTxvevaSi SesaZlebelia mxareebis sxvadasxva 

486 Chern C., International Commercial Mediation, Informa London, 2008, 122.
487 Moore C., The Mediation Process: Practical Strategies for Resolving Conflict, 2nd 
Ed, San Francisco: Jossey-Bass Publishers, 1996.

magidasTan ganTavsebac. am yvelaferze mediators winas-
war unda hqondes nafiqri da gadadgmuli Sesabamisi nabi-
jebi, rac ukve Semdegi stadiis dawyebis winapiroba iqne-
ba488. 
xSiria praqtikaSi, rodesac mediatori mxareebTan pirve-
lad Sexvedramde maT ugzavnis werilobiT kiTxvars489 me-
diatorisTvis saintereso sakiTxebze da pirvelad Sexve-
dramde ecnoba ra kiTxvaris Sinaars, romelzec ivaraude-
ba, rom mxare sakuTar warmomadgenelTan erTad muSaobs da 
absoluturad gulwrfel da amomwurav pasuxebs ugzavnis 
mediators, iqmnis STabeWdilebas Tu rasTan aqvs Semxe-
bloba procesis dawyebamde da ra molodinebi an interese-
bi SeiZleba hqondeT mxareebs, maT Soris mediatorisgan.

488 Chern C., International Commercial Mediation, Informa London, 2008, 94.
489 Prokop-Zischka A., Langer in Topel Elisabeth, Pritz Alfred, Mediation in Oster-
reich, Die Kunst der Konsensfindung, 2 Auflage, Lexis Nexis Verlag, Wien, 2005, 30.
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1.	 gaxsna - mediatorisa da mxaris gaxsniTi sityva

mediaciis procesi tradiciulad iwyeba mediatoris misa-
salmebeli sityviT, rac warmoadgens mediaciis procesis 
pirvel etaps, es etapi emsaxureba mediaciaSi CarTuli 
yvela mxaris uSualod gacnobas490, mediatoris mier mxa-
reebSi ndobis mopovebas491 da samuSao atmosferos Seqm-
nas, ra drosac rogorc mediatori aseve mxareebi pirve-
lad verbalur kontaqts axdenen erTmaneTTan. am etapis 
mTavari mizani mxareebisTvis mediaciis Sesaxeb sruli 
informaciis miwodeba492 da mxareebTan ndobaSi Sesvla, 
mxareebis erTmaneTisadmi konstruqciulad ganwyobis 
winapirobebis Seqmnaa mediatoris mxridan493. mediatori am 
etapze kidev erTxel udasturebs mxareebis pozicias misi 
mediatorad SerCevis Taobaze494, mxareebis procesSi nebay-
oflobiT CarTvis Taobaze495, aseve mxareebis CarTulobiT 
arkvevs SesaZlo interesTa konfliqtis496 SesaZleblobas 
massa da mxareebs Soris497, ra drosac mxareebs aqvT sruli 
SesaZlebloba da ufleba moaxdinon mediatoris acileba, 
ris Semdgom mxareebs awvdis srul da amomwurav infor-
macias498 mediaciis mniSvnelobaze, mizanze, principebis, 
stadiebis da mosalodneli qmedebebis Sesaxeb499, mediato-
ris rolze500 da mediaciis procesis daniSnulebaze, im yve-
490 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 99.
491 Nolting H., Mediatoren-vertrage, Centrale fur Mediation Verlag, 2003, 15.
492 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 198.
493 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 293.
494 Chern C., International Commercial Mediation, Informa London, 2008, 94.
495 Stoldt M., Verfahren und Ablauf der Mediation in Hinrichs U., Praxishandbuch 
Mediationsgesetz, Verlag Walter de Gruyter, Berlin, 2014, 109.
496 Kerim B., Dispute Resolution Mechanisms in Merger and Acquisition Transactions, 
Legal, 2016, 69.
497 Golann D., Mediating Legal Disputes, American Bar Association, Chicago, 2009, 36.
498 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 181.
499 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 12.
500 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 19.

laferze, rac am konkretul mediaciaSi aris dagegmili mi-
si mxridan, iseve rogorc iTanxmebs mxareebs konstruqci-
ul urTierTdamokidebulebaze misdami da erTmaneTis 
mimarT, ra drosac xazs usvams procesis konfidencialur 
xasiaTs501. mediatoris mxridan msgavsi sruli da amomwura-
vi informaciis miwodeba emsaxureba mniSvnelovan mizans, 
raTa mxareebs hqondeT SesaZlebloba informaciuli gad-
awyvetileba miiRon mediaciis procesSi502. es aris etapi, 
rodesac mxareebs eZlevaT SesaZlobloba yvela maTTvis 
saintereso sakiTxze procesis mimdinareobis Sesaxeb, sa-
kuTari uflebebis da movaleobebis Sesaxeb503,  iseve ro-
gorc Sinaarsobriv sakiTxze dasvan kiTxvebi da miiRon 
amomwuravi pasuxebi mediatorisgan504, maT Soris Seityon 
meti mediatoris pirovnebis Sesaxeb, radgan mediators 
aqvs pirveli saSualeba gaecnos da gaacnos sakuTari Tavi 
mxareebs, rac mxareebSi ndobis mopovebaSi exmareba pro-
cesis warmmarTvels505. es aris etapi, rodesac mxareebs 
aqvT SesaZlebloba miiRon naTeli da sruli suraTi me-
diaciis Sesaxeb da Seiqmnan pirveladi STabeWdileba, rac 
xSir SemTxvevaSi didwilad ganmsazRvrelia maTi Semdgomi 
aRqmis da midgomis mediaciis procesisadmi506.
rodesac mxareebs aqvT sruli informacia507 imis Sesaxeb, 
Tu ra wesiT da ra procesis monawileebi xdebian, maT me-
tad aqvT gaazrebuli Tu rogor unda imoqmedon maTTvis 
sasargeblo saboloo Sedegis misaRebad, raSic maT Soris 
unda gamoiyenon mediatori.

501 Partridge M.V.B., Alternative Dispute Resplution, Oxford University Press, Ox-
ford, 2009, 91.
502 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 61.
503 Von Bargen J.M., Gerichtsinterne Mediation, Mohr Siebeck, 2008, 45.
504 Spencer D., Principles of Dispute Resolution, 2nd Edition, Thomson Reuters, 2016, 65.
505 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 293.
506 Krabbe H., Werkstattbericht –Hochstrittige Parteien in der Mediation, 17 Jahr-
gang,Heft 2/2014, Januar/Februar, Seiten PVSt 47561, 59.
507 Roberts M., Mediation in Family Disputes, Ashgate, 2014, 38.
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mediators kargad unda esmodes, rom pirveladi kontaq-
tis dros man unda Seqmnas is winapiroba, rom moipovos508 
mxareebis ndoba da keTilganwyoba. mediatoris uSualo 
da neitraluri midgoma davis sakiTxisadmi da orive mxa-
reebisadmi ganapirobebs modave mxareebis keTilganwyo-
bas mediatorisadmi509. mediators yovelTvis kargad unda 
esmodes is, Tu ras amboben da ras gulisxmoben naTqvamSi 
mxareebi, risTvisac mediatori xSirad unda iyenebdes e.w. 
„sarkis“ princips510, rodesac mxares umeorebs mis naTqvams 
da ekiTxeba Tu ramdenad gaigo is, rac mxarem Tqva da aseve 
axsnevinebs mxares Tu ra igulisxma ama Tu im dafiqsire-
bul poziciaSi, am teqnikis gamoyeneba exmareba mediators 
moipovos mxaris ndoba da meore mxriv, gamoricxos raime 
gaugebroba an faqtebis da interesebis arasworad aRqma511. 
upriania mediatoris mxridan mxareebTan pirveladi Sex-
vedrisas zepiri saubriT ganaxorcielos mediatorma kon-
taqti vidre waukiTxos mxareebs teqnikuri reglamenti, 
radgan paralelurad eqneba saSualeba daamyaros maTTan 
Tvalis kontaqti da Seiswavlos mxareebis fsiqologiuri 
ukugeba mimdinare procesisadmi. gasaTvaliswinebelia is 
garemoeba, rom mediaciaSi mxareebi rig SemTxvevaSi Sei-
Zleba saerTod ar iyvnen warmomadgenliT warmodgenili 
an warmomadgeneli ar iyos iuristi da mxareebs realurad 

508 Kovach K.K., Mediation: Principles and Practice, 2004, 158, 159.
509 Kaiser P., Gabler A.M., Prozessqualität und Langzeiteffekte in der Mediation, 
Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln,  Heft  6/2014, 181.
510 Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 64.
511 Glasl F., Methoden der Mediation in Trenczek T.M.A., Berning D., Lenz C., Will 
H.D., Mediation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, Baden-
Baden, 2017, 306.
(mediacias warmarTvas axasiaTebs ramdenime ZiriTadi meTodi, rac medi-
ators exmareba, erTi mxriv iqonios mudmivi kavSiri mxareebTan, meore 
mxriv, exmareba moipovos ndoba mxareebSi da mesame mxriv, xels uwyobs 
kargad gaerkves situaciaSi da ar dauSvas, raime faqtebis araswori aR-
qma an mxareebs Soris miskomunikacia, kerZod: a. kargad aprobirebuli 
meTodia mxareebisTvis Ria da daxuruli kiTxvebis dasma; b. mxaris mier 
naTqvamis perefrazireba da mxaris damowmeba perefrazis dros, rom 
swored xdeba misi naTqvamis aRqma; g. sarkis meTodi; )

ar gaaCndeT codna mediaciis procesualuri nawilis Ses-
axeb, da ra Tqma unda mediatori rCeba is erTaderTi rgo-
li vinc maT informacia unda miawodos512. 
axsna-ganmartebis stadia or ZiriTad mizans emsaxureba513, 
erTi, rom mediators miewodos uSualod mxareebisgan 
informacia maTi urTierTobis, arsebuli davis mxaree-
bis gansxvavebuli poziciebis514 Sesaxeb, rac Zalzed mniS-
vnelovani stadiaa, radgan mxareebs eZlevaT saSualeba 
mediators, pirs, romelmac unda SeaTanxmos dapirisp-
irebuli mxareebi, hqondes sruli informacia dapirisp-
irebis preistoriis da arsebuli mdgomareobis Sesaxeb; am 
dros mediators eZleva saSualeba e.w. faqtebis dadgena515 
moaxdinos (fact-finding stage), anu davaSi arsebuli faqtebis 
Sesaxeb orive mxarisgan moisminos pozicia, iseve rogorc 
SeiTanxmos mxareebi im faqtebis CamonaTvalze, rasac 
hqonia adgili konfliqtis inicirebamde; iseve rogorc 
mxareebs eZlevaT SesaZlebloba savaraudo gaucxoebis 
fonze dasxdnen erTad mrgvali magidis garSemo da ig-
rZnon, rom arian SeTanxmebis miRwevis procesSi CarTule-
bi, riTac fsiqologiurad aanalizeben, rom dapirispireba 
daZleulia, saWiroa mxolod urTierTmisaRebi pirobebis 
SemuSaveba, riTac oficialurad dasruldeba kidec dava. 
es aris etapi, rodesac orive mxares Tanabrad eZleva imis 
saSualeba mediatoris da mxaris winaSe daafiqsiros saku-
Tari poziciebi davis Sesaxeb da SesTavazos Taviseburi 
xedva SeTanxmebis miRwevis mizniT meore mxares516. 
mxaris axsna-ganmartebiTi sityva upriania ar iyos vrce-
li da ar imeorebdes sarCelis Sinaars, aramed iyos mokle 
da kompaqturi, romelic moicavs mxaris ZiriTad argumen-

512 <www.mediationinlaw.org>.[15.05.2018]
513 Chern C., International Commercial Mediation, Informa London, 2008, 95.
514 Nolting H., Mediatoren-vertrage, Centrale fur Mediation Verlag, 2003, 15.
515 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 181.
516 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 19.
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tebs morigebis perspeqtivaze konkretuli miniSnebiT517. 
aseve mniSvnelovania, rom axsna ganmartebis gakeTebisas 
is mxare, romelic meore iqneba ganmartebebis gakeTebi-
sas ar daiwyos518 Tavis sityvaSi pirveli gamomsvlelis mi-
er dafiqsirebuli poziciebis Sefaseba da qiliki, aramed 
warmoadginos mxolod sakuTari xedva arsebul davasTan 
mimarTebaSi da daafiqsiros morigebis kuTxiT mosazre-
bebi, aRniSnulis mxareTaTvis ganmarteba erTi mxriv, me-
diatoris funqciaa, Tumca meore mxriv, warmomadgenliT 
monawile mxares advokati amzadebs winaswar. 
mediaciis upiratesoba imaSi mdgomareobs, rom mxareebs 
Tavad aqvT saSualeba yovelgvari samarTlebrivi mniSvn-
elobis terminebis da datvirTvis gareSe esaubron erT-
maneTs, rac sasamarTloSi xSir SemTxvevaSi ar xdeba, da 
martivi winadadebebiT da sityvebiT519 (sityvebs, romel-
Tac aqvT martivi axsna da SeiZleba yovelTvis mxareebis 
mier iqnes erTmaneTisTvis lingvisturad ganmartebu-
li), rac orive mxarisTvis aris aRqmadi ecadon miaRwion 
SeTanxmebas, ra drosac erTmaneTTan gacvlili SeTava-
zebebis sityviTi mniSvnelobis ukan samarTlebrivi dat-
virTva, rogorc wesi pirvelad etapze ar ikveTeba.
am etaps sxva mravali dadebiTi mxarec gaaCnia, maT Soris 
is, rom uSualod eZlevaT mxareebs saSualeba xangrZlivi 
dapirispirebis fonze daamyaron pirveladi kontaqti 
erTmaneTTan, iseve rogorc darwmundnen, rom konfliqti 
daZlevadia Tu garkveul daTmobaze SeZleben wasvlas. maT 
Soris mediators eZleva saSualeba Seadginos da SeuTanx-
mos mxareebs dRis wesrigi520 mediaciis procesis msvle-
lobisa, riTac mediatori faqtobriv sadaveebs procesis 
marTvisa xelT iRebs da mxareebs iTanxmebs dRis wesrigiT 
gaTvaliswinebul Tanmimdevrobaze, Tumca dRis wesrigi 

517 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 37. 
518 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 101.
519 Lee R.T., Mouritsen C.S., Judging Ordinary Meaning, The Yale Law Journal, Vol-
ume 127, #4, New Haven, Connecticut, February 2018, 795.
520 Chern C., International Commercial Mediation, Informa London, 2008, 100.

pirvelad kontaqtamdec521 SeiZleba iqnes SemuSavebuli da 
Sexvedramde mxareebTan komunicirebuli, rac aseve daner-
gili praqtikaa, gansakuTrebiT rTul komerciul davebSi, 
romelic ramdenime Sexvedris saWiroebas moiTxovs. medi-
aciis Sesaxeb Catarebul araerT kvlevaSi modave mxareebs 
daufiqsirebiaT pozicia, rom pirveladi522 Sexvedra meore 
mxaresTan, romelTanac konfliqtSi imyofebian da didi 
xnis manZilze ar hqoniaT uSualo kontaqti, rogorc wesi 
Wirs da uqmnis mxares urTierTobis dawyebis sirTules, 
Tumca mediatoris mxridan procesis swori fasilitaciis 
SemTxvevaSi es problema rogorc wesi droulad aRmofx-
vrila.
mediaciis am etapis dagegmarebas axdens mxaris advokati 
da mizanSewonilia man qvemore sakiTxebs dauTmos yur-
adReba523:
a) advokatma unda gaanalizos ra kategoriis davaze mim-
dinareobs mediacia da gaiTvaliswinos Tavisi mxaris 
pirovneba, emociuri mdgradoba maT Soris.
b) advokatma kargad unda dagegmos Tu ra formiT da doz-
iT moaxdens an Tu saerTod moaxdens klientis CarTulo-
bas axsna-ganmartebis gakeTebis procesSi. miaqcios yur-
adReba imas, Tu klientis saxe ra kuTxiT sjobs pirvelad 
SemxeblobaSi daanaxos meore mxares.
g) moamzados prezentacia da gaacnos klients, is-
eve rogorc imsjelos misi CarTulobis Sesaxeb axs-
na-ganmartebiT sityvaSi.
uSualod mxaris mier axsna-ganmartebiTi sityvis gakeTe-
bas aqvs Tavisi dadebiTi mxareebi, kerZod:
•	 mxaris mier pirvelive stadiidan poziciis fiqsacia 

aRiqmeba, rogorc niSani imisa, rom mxare uSualod da 

521 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 180, 181.
522 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 19.
523 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 40, 41.
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aqtiurad iqneba CarTuli mediaciaSi, rac sasikeTo 
miniSnebaa imisa, rom mxare mzad aris sakiTxis SeTanx-
mebiT dasrulebisa524. 

•	 mxareebis CarTuloba uzrunvelyofs procesis 
samarTlebrivi Jargonisgan dacvas da mxareebs aZlevs 
saSualebas Tavad axsnan da daaxasiaTon dava sakuTari 
sityvebiT da SefasebiT, rasTan aqvT Semxebloba da ra 
hgoniaT xdeba maT Soris.

•	 mxareebis uSualo CarTuloba aris pirdapiri signali 
erTmaneTis mimarT, rom Riad da mzad arian gadalaxon 
winaaRmdegobebi da awarmoon pirdapiri dialogi, rac 
rogorc wesi Sedegis momtania mediaciaSi.

SeiZleba iTqvas, rom rig SemTxvevaSi, rodesac mxareebi 
kvalificiuri warmomadgenliT ar monawileoben mediacia-
Si, maTi realuri CarTulobis koeficienti dabalia, radgan 
ver axerxeben im mTavari gzavnilis swored formulirebas 
da dafiqsirebas, rac maT interesebs unda emsaxurebodes, 
iseve rogorc xSiria maT Soris warmomadgenlebis CarTu-
lobiT mimdinare mediaciaSic, rodesac warmomadgenlebi 
irCeven strategias da formaluri poziciebis dafiqsire-
biT ifarglebian axsna-ganmartebis stadiaze da mxolod 
isedac meore mxarisTvis cnobil informacias afiqsireben, 
elodebian ra mediatorTan damoukidebel Sexvedras, rode-
sac realur interesebs da SesaZlo SeTanxmebis formulas 
daafiqsireben. erToblivi Sexvedris dros mniSvnelova-
nia mxareebma ar moaxdinon im saxis mimarTvebis da Sefase-
bebis525 ganxorcieleba erTmaneTis da faqtebis mimarT, rac 
damatebiT daZabulobas da dapirispirebas gamoiwvevs. es 
erTi mxriv, mediatoris mxridan swored dasagegmia, Tum-
ca meore mxriv, mxareTa swor pozicionirebas am kuTxiT 
udidesi mniSvneloba eniWeba.

524 advokatis gadmosaxedidan: es advokatis mier SemuSavebuli strate-
giaa, xolo uSualod misi roli mediaciis procesSi araerTxel iqneba 
wina planze wamoweuli, rac yvela advokats kargad esmis da moexseneba.
525 Chern C., International Commercial Mediation, Informa London, 2008, 104.

3. interesebis gamokvleva

mediaciis procesisaTvis mniSvnelovania rogorc medi-
ators esmodes davis mxareebis realuri interesebi da 
miznebi, aseve modave mxareebs hqondeT swori warmodgena 
sakuTari da meore mxaris interesebze da miznebze.
mediacia warmoadgens molaparakebis erTgvar formas, ra 
drosac TiToeul mxares unda hqondes naTeli da sruli 
pozicia Camoyalibebuli sakuTar miznebze da mis safuZv-
lebze, iseve rogorc unda Seiqmnas sakuTari xedva meore 
mxaris miznebsa da gegmebze; amis Semdgom SeZlebs TiToeu-
li mxare daaskvnas, Tu ras SeiZleba meore mxare fiqrob-
des maT dasaxul gegmebze, ris miRwevasac cdiloben medi-
aciaSi526.
mniSvnelovania, raTa mediaciis msvlelobisas mxareeb-
ma moaxdinon sakuTari interesebis Sesaxeb mediatoris 
sistematiuri informireba, radgan procesis manZilze, 
imis da mixedviT, Tu rogor icvleba mxareebis poziciebi, 
avtomaturad transformirdeba maTi interesebi da mizne-
bi527, ris Sesaxeb mediatori mxareebma saqmis kursSi unda 
amyofon, raTa mediatorma SeZlos Sesabamisi da adekvatu-
ri saWiroebebiT procesis dagegmareba528. xSiria rodesac 
mxareebi mediacias erTi konkretuli gaJRerebuli inter-
esiT iwyeben da maT Soris aRniSnul pozicias ufiqsire-

526 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 72, 73.
527 aRniSnuls rogorc wesi mediatori unda akontrolebdes; xSiria 
rodesac ama Tu im siaxlis an poziciis dafiqsirebis Semdgom mediatori 
ekiTxeba meore mxares: „ras fiqrobT, ramdenad SeiZleba aman imoqmedos 
Tqvens poziciaze?“ „rogori iqneba Tqveni midgoma aRniSnulisadmi?“, 
rac avtomaturad aZlevs mediators saSualebas akontrolos mxaris 
pozicia da mudmivad icodes, Tu ras warmoadgens mxaris interesi da 
miznebi mediaciaSi. 
mniSvnelovania, raTa mediators ar gamorCes procesis msvlelobisas 
ganviTarebuli movlenebi, ramac SeiZleba mniSvnelovnad imoqmedos mx-
aris poziciis Camoyalibebaze.
528 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 73.
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ben mediators, Tumca am ukanasknels is funqciac gaaCnia, 
gaerkves imaSi, Tu ramdenad aris mxaris mier demonstri-
rebuli Ria interesi mxaris realuri interesi, ufro met-
ic, mediatorzea damokidebuli Tu ramdenad SeZlebs mx-
aris ndobis mopovebas, raTa davis monawile mxare/mxaree-
bi Tavad gaendon mediators da amcnon davis SeTanxmebiT 
dasrulebis konkretuli xedva mxaris gadmosaxedidan529. 
am yovelives mxaris warmomadgeneli unda aanalizebdes da 
maT Soris procesis koordinacias axorcielebdes, raTa 
Sesaferisi dro da momenti iqnes SerCeuli, raTa mxaris 
realuri interesi daafiqsiros mxarem mediatoris winaSe, 
am kuTxiT mxare mediaciis sxvadasxva etapebs unda swored 
iyenebdes, ra drosac Tavad mxares eZleva saSualeba ga-
moikvlios meore mxaris realuri interesebi, xolo media-
tors ki orive mxaris interesis dadgenaSi exmareba; media-
cia xom interesebze morgebuli molaparakebis warmoebis 
procesia.

529 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 86.

4. molaparakebis procesi mediaciaSi

rogorc zemoT aRiniSna mediacia mxareTa interesebze 
orientirebul molaparakebas warmoadgens da Sesabamis-
ad Zalzed mniSvnelovania, raTa mediators gaaCndes erTi 
mxriv, kargi codna molaparakebebis warmoebis xelovnebis 
Sesaxeb da meore mxriv, praqtikuli gamocdileba da unare-
bi molaparakebis warmoebis, iseve rogorc Tavad mxareebs, 
Tumca rodesac mxarezea saubari doqtriniseulad, ZiriT-
ad SemTxvevebSi, maT warmomadgenelze keTdeba aqcenti530.
mediaciis miznebisaTvis mxareebs mudam unda axsovdeT, 
rom TiTqmis gamoricxulia SemTxvevebi, rodesac proce-
sis inicirebis stadiaze orive mxare im pirobiT modiodes 
molaparakebaTa magidasTan, rac SeTanxmebis tolfasi 
iqneboda531, maSin arc mediatoris saWiroeba dadgeboda 
dRis wesrigSi, aramed saxeze aris mocemuloba, rodesac 
orive mxares aqvs interesi davis SeTanxmebiT dasrulebi-
sa, raSic esaWiroeba mesame neitraluri mxaris - mediato-
ris CarTulobiT, ori - dasawyisSi daSorebuli poziciis 
daaxloeba, ris saSualebas iZleva kidec mediaciis proce-
si, Tumca im daTqmiT, rom yvela mxares, mediatoris CaT-
vliT, gaazrebuli aqvs da esmis is roli da funqcia, rac am 
procesSi maT akisriaT.
mediaciaSi SeTanxmebis miRwevisTvis mniSvnelovania, raTa 
molaparakebis procesSi orive mxare iyos CarTuli, ori-
entirebuli iyvnen arsebuli konfliqtis amowurvaze da 
am yvelafers TavisTavad unda xelmZRvanelobdes media-
tori, romelic unda uzrunvelyofdes mxareTa molapa-
rakebaTa procesiT dainteresebas, ra drosac SeTanxme-
bis Sesaxeb da mis SinaarsTan dakavSirebiT saboloo gad-
awyvetilebas mxareebi iReben.

530 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 88.
531 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
New York, 2015, 89.
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5. SeTanxmeba da misi aRsruleba

rogorc wesi individualuri Sexvedrebis bolos, ramac 
SesaZloa sakmao dro waiRos, radgan swored am dros xdeba 
ZiriTadi pirobebis Sesaxeb mxareebis muSaoba da Sejere-
ba poziciebis,  mediatori axdens mxareebTan Semajamebe-
li Sexvedris gamarTvas532, ra drosac mediatori imisda 
mixedviT Tu ra Sedegi aqvT mxareebs procesis dasasruls 
ajamebs process, an damatebiT dros aZlevs mxareebs Se-
TanxmebisTvis, Tu amis saWiroeba dgas da mxareebis mxri-
dan fiqsirdeba aseTi neba, an wyvets533 mediaciis process, 
Tu gagrZelebis perspeqtivas vercerTi mxare ver xedavs, 
ra drosac raime dasabuTebuli gadawyvetilebis daweris 
valdebuleba mediators ar akisria534, an saukeTeso SemTx-
vevaSi, rodesac saxezea mxareebs Soris miRweuli SeTanx-
meba avalebs mxareebs, maT warmomadgenlebs, rogorc we-
si, aseTis arsebobis SemTxvevaSi, Seadginon SeTanxmebis 
proeqti, romelsac damatebiT orive mxare gaecnoba  da 
moaweren xels.  mniSvnelovania, raTa mxareebma SeTanx-
mebis miRwevis SemTxvevaSi yvela sakiTxi gaweron, raTa 
srulad aRmoifxvras maT Soris konfliqti da ar darCes 
raime gaurkveveli, rom gamoiricxos SemdgomSi raime sax-
is damatebiTi konfliqtis warmoSoba535; mediatori unda 
darwmundes, rom orive mxares naTlad esmis Tu raze Tanxm-
deba da gaazrebuli aqvs SeTanxmebis Semdgomi Sedegebi da 
mniSvneloba536. mniSvnelovania, raTa SeTanxmeba pasuxob-
des samarTlianobis standarts537, raTa mediaciisadmi 

532 Buhring-Uhle G, Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 183.
533 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 14. 
534 Lambert L., in Klowait Jurgen, Gläβer Ulla, MediationsGesetz, Handkommentar, 
Nomos Kommentar, Nomos, Baden-Baden, 2014, 331.
535 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 301.
536 Greger R.,Unberath H.,Steffek F.,Recht der alternativen Konfliktlősung, 2.Auflage, 
C.H.BECK, Műnchen, 2016, 122.
537 CitaSvili n., samarTliani SeTanxmeba, rogorc mediaciis eTiku-
ri urRveobis safuZveli, weliwdeuli, ivane javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis gamomcemloba, 2016, 13.

ndoba da interesi ar Seneldes mis momxmareblebSi.
sxva etapebisgan gansxvavebiT538 am stadiaze yvelaze metad 
saWiro aris kvalificiuri iuristis warmomadgenloba, 
radgan realurad dgeba mxareebs Soris SeTanxmeba, rome-
lic erTi mxriv, ra Tqma unda mxareTa nebas gamoxatavs, 
Tumca meore mxriv, is unda moeqces samarTlebriv reguli-
rebaSi, raTa maT Soris Sedges rogorc aRsrulebadi aqti 
samarTlebrivi perspeqtividan da maT Soris SesaZlebeli 
iyos misi sasamarTlos mxridan damtkiceba539, xolo imis 
gaTvaliswinebiT, rom mediatori samarTlebrivi kuTxiT 
raime rCevas mxareebs ver da ar aZlevs da arc saboloo 
SeTanxmebis teqstis samarTlebrivi revizireba Sedis me-
diatoris uflebamosilebebSi, am stadiaze ormagad mniS-
vnelovania mxareebs hyavdeT iuristi warmomadgeneli, 
romelic an dawers samarTlebrivad gamarTul SeTanxme-
bas, an minimum moaxdens mxareebis mier gawerili SeTanxme-
bis samarTlebriv WrilSi revizias. mediaciis SeTanxmebas 
mediatori rogorc wesi, ar awers xels540, aramed adgens 
angariSs541 aseTi valdebulebis arsebobis SemTxvevaSi542 

538 Von Bargen J.M., Gerichtsinterne Mediation, Mohr Siebeck, 2008, 46.
539 Niedostadek A., (Hrsg) Praxishandbuch Mediation, Richard Boorberg Verlag, Stutt-
gart, 2010, 44.
540 Hopt J.K., Steffek F., Mediation Principles and Regulations in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 44.
541 De Palo G., Keller L., Mediation in Italy, in Hopt J.K., Steffek F., Mediation Prin-
ciples and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 676. 
542 Spencer D., Principles of Dispute Resolution, 2nd Edition, Thomson Reuters, 2016, 78.
[rig qveynebSi da iurisdiqciaSi SeiZleba iyos dadgenili mediato-
ris valdebulebad, raTa man Seadginos procesis dasrulebis Semdgom 
oqmi, rac miewodeba sasamarTlos, romelic ar aris detaluri, aramed 
uTiTebdes mizezebze imisa, Tu ra gaxda SeuTanxmeblobis SemTxvevaSi 
gadamwyveti sakiTxi]
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(mag: avstria543, safrangeTi544, germania545- oqmis warmoeba 
SesaZlebelia mxolod orive mxaris winaswari Tanxmobis 
SemTxvevaSi), rac ZiriTad SemTxvevebSi gvxvdeba sasamarT-
losTan dakavSirebuli mediaciis formebis dros546. 
mediatoris mxridan saboloo SeTanxmebaze xelismowera 
Zalian iSviaT547 SemTxvevebSi xdeba548.
mediaciisTvis maxasiaTebeli da mniSvnelovani sakiTxia, 
rodesac mxareebi bolomde daixarjnen procesSi da erT-
gvarad Sejerebulebi arian SeTanxmebasa da mis pirobebze, 
mediatorma moaxdinos procesis im formiT gagrZeleba, 
raTa mxareebma realurad moaweron xeli549 mediaciis Se-
Tanxmebas im dResve, ra Tqma unda, damatebiT pirobebis 
gaanalizebiT da SefasebiT, raTa ar moxdes procesis sxva 
droisTvis gadadeba, radgan albaToba maRalia imisa, rom 
moxdeba romelime mxaris mxridan azris cvlileba an iseTi 
damatebiTi pirobis inicireba, rac gamoiwvevs procesis 
gaxangrZlivebas, SesaZlebelia CaSlas. mediaciis mTavari 
da centraluri sakiTxia, rom mediatori uwyvetad un-
da axdendes mxareebis interesebis sistematiur analizs, 
radgan swored mxareTa interesebi warmoadgens saSuale-

543 Hopt J.K., Steffek F., Mediation Principles and  Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 69.
(avstriaSi mediatoris kanonismier valdebulebas warmoadgens media-
ciis dasrulebis Semdgom 7 wlis manZilze Seinaxos mediaciis procesSi 
Sedgenili warmoebis oqmebi)
544 Deckert K., Mediation in France,  in Hopt J.K., Steffek F., Mediation Principles and  
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 485.
545 Tochtermann P., Mediation in Germany, in Hopt J.K., Steffek F., Mediation Prin-
ciples and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 556.
546 Partridge M.V.B., Alternative Dispute Resplution, Oxford University Press, Ox-
ford, 2009, 92.
547 Jessel-Holst C., Mediation in Hungary, in Hopt J.K., Steffek F., Mediation Principles 
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
613.
548 Lopez M.L.V., Mediation in Spain, in Hopt J.K., Steffek F., Mediation Principles and  
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 848.
549 Waring M., Commercial Dispute Resolution, CLP Legal Practice Guides/College of 
Law Publishing, 2016, 160.

bas SeTanxmebis miRwevis mediaciaSi550.
evropuli direqtiva mediaciis Sesaxeb551 avaldebulebs 
wevr qveynebs, raTa maT sakuTar kanonmdeblobaSi uzrun-
velyon werilobiT Sedgenili mediaciis SeTanxmebis aR-
srulebis SesaZlebloba, Tumca dazustebuli ar aris es 
unda xdebodes calsaxad sasamarTlos Tu sxva kompeten-
turi rgolis mier552. yuradReba unda mieqces, rom evro-
puli direqtivis mixedviT uzrunvelyofili unda iyos 
standarti, rom mediacia ar unda iqnes miCneuli, rogorc 
„susti“ alternativa553 samarTlebriv samarTalwarmoebas-
Tan SedarebiT, aRsrulebis kuTxiT. SeiZleba iTqvas, rom 
evropuli direqtivis miRebam ganapiroba mraval evropul 
qveyanaSi mediaciaSi miRweuli SeTanxmebis aRsrulebis 
meqanizmis kuTxiT efeqturi reformis ganxorcieleba554.
am kuTxiT niSandoblivia Semdegi, rom rig qveynebSi aR-
srulebis sakiTxi regulirebulia sasamarTlos format-
Si, kerZod, mosamarTlis mier xdeba samediacio SeTanxme-
bis saboloo damtkiceba da saWiroebis SemTxvevaSi saqmeze 
saaRsrulebo furclis gacema (iseve rogorc rig SemTx-
vevaSi SesaZlebelia SeTanxmebis sanotaro aRsrulebis 
gamoyenebiT uzrunvelyofa), anu sasamarTlos mier damt-
kicebuli mediaciis SeTanxmeba, rogorc wesi uzrunvely-
ofilia sasamarTlos aRsrulebis procedurebiT555. medi-

550 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 39.
551 Directive 2008/52/EC, of the European Parliament and of the Council, on Certain 
Aspects of Mediation
in Civil and Commercial Matters, 21 May 2008, ix.:
<http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:32008L0052>, 
[15.05.2018]
552  Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II, 2014, ISBN 978-1-78068-130-6, 10.
553 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 48.
554 Hopt J.K., Steffek F., Mediation Principles and  Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 47.
555 ICLG – The International Comparative Legal Guide to: Litigation & Dispute Reso-
lution, Global Legal Group, 6th edition, 2013, 21.
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aciis procesSi miRweuli SeTanxmeba mxareTa monapovaria 
da pasuxismgeblebi arian erTmaneTis mimarT mis nebayo-
flobiT556 aRsrulebaze, xolo saWiroebis SemTxvevaSi sa-
kuTari SexedulebiT SeuZliaT mimarTon SeTanxmebis da-
dasturebis formas sasamarTlos meSveobiT557.
Tumca SeiZleba iTqvas, rom arc erTi es forma srulad ar 
akmayofilebs direqtivis moTxovnas558, radgan es formebi 
iTxovs mxarisgan an damatebiT SeTanxmebis gaformebas, an 
sasamarTloSi sarCelis Setanas, maSin rodesac direqtiva 
wevr qveynebs avaldebulebs uzrunvelyon iseTi meqanizmi, 
iseTi procedura, romelic mxareebs aZlevs saSualebas 
orives Tanxmobis SeTxvevaSi SeTanxmeba iyos aRsruleba-
di559.
mediaciaSi miRweuli SeTanxmeba aris Cveulebrivi xe-
lSekruleba mxareebs Soris, romelic miRweulia uSua-
lod mxareebis xeliT da maTi monawileobiT, es ar aris 
gareSe mesame piris mier miRebuli raime gadawyvetileba, 
romelsac savaldebulo xasiaTi aqvs, ufro metic media-
ciaSi miRweuli SeTanxmeba is nebayoflobiTi aqtia, ro-
melsac ufro meti perspeqtiva unda gaaCndes aRsrulebis, 
vidre nebismieri savaldebulo xasiaTis gadawyvetilebas, 
radgan misi nebayoflobiTi aRsruleba warmoadgens mxa-
reebis nebas da interess, radgan maT Tavad am formis Se-
Tanxmebas miaRwies, rac ivaraudeba rom unda nebayoflo-
biT aRasrulon kidec. mxareebi swored imitom eTanxmebian 
im SeTanxmebas, rasac aweren xels, rom is pirobebi maTTvis 
misaRebia, Sesabamisad, ra Tqma unda mediaciaSi miRweuli 
SeTanxmebis aRsrulebisadmi naklebi unda iyos problema.

556 Esplugues C., Barona S., Global Perspectives on ADR, Intersentia, Cambridge, 
2014, 48.
557 Shamir Y., Kutner R., Alternative Dispute Resolution Approaches and Their Ap-
plication., Unesco 2003, 30 (veb gverdidan: <http://www.academia.edu/down-
load/37348802/alternative_dispute_resolution_approaches.pdf)>. [15.05.2018]
558 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II, 2014, ISBN 978-1-78068-130-6, 10.
559 Frauenberger-Pfeiler in Fucik/Konecny/Lovrek/Oberhammer (eds) 2010, 242.

es maxasiaTebeli niSani mediaciaSi miRweul SeTanxme-
bas upiratesobad560 unda CavuTvaloT, vidre Tundac sa-
samarTlo gadawyvetilebasTan SedarebiT, romeli gad-
awyvetilebisadmi rogorc wesi orive mxare ar aris keTil-
ganwyobiT gamsWvaluli. 
aRsaniSnavia, rom meore mxriv, yvela qveynis iurisdiqcias 
aqvs interesi mediaciaSi miRweuli SeTanxmeba Sedges ro-
gorc aRsrulebadi aqti, radgan winaaRmdeg SemTxvevaSi 
mediaciam, rogorc procesma davis gadawyvetisa SeiZleba 
butaforiuli da arapraqtikuli meqanizmis saxe miiRos, 
Sesabamisad, maT Soris evrodireqtivaSi raime saxis pirda-
piri gawerili wesi ar aris mocemuli, Tumca calsaxaa mi-
TiTeba imaze, rom saWiroa wevrma qveynebma Seqmnan miRweu-
li SeTanxmebis aRsrulebis winapirobebi561.
iseT iurisdiqciebSi, sadac mediacia warmoadgens sa-
samarTlos formatSi warmoebul process, uzrunvelyo-
filia misi rogorc sasamarTlos aqtis saxiT aRsrulebis 
SesaZlebloba562. 
aRniSnulze, maT Soris saubaria mediaciis Sesaxeb miRe-
bul evrodireqtivaSi563, romelic wevr saxelmwifoebs 
avalebs, raTa Sida kanonmdeblobiT uzrunvelyofil 
iqnes mediaciis SeTanxmebis aRsrulebis procedura564 sa-

560 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 45.
561 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1165.
562 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 326.
563 Bolten Kerim., Dispute Resolution Mechanisms in Merger and Acquisition Trans-
actions, Legal, 2016, 55.
564 Mediation Directive 2008/52/EC, Article 6: wevrma qveynebma unda uzrunve-
lyon orive mxarisTvis, an erT-erTi mxarisTvis, meore mxaris Tanxmo-
biT, raTa mediaciaSi miRweuli werilobiTi SeTanxmeba  iqnes aRsrule-
badi aqti, garda iseTi SemTxvevebisa, rodesac aRniSnuli SeTanxmeba ew-
inaaRmdegeba wevri qveynis kanonmdeblobas an kanonmdebloba ar icnobs 
SeTanxmebaSi gawerili Sinaarsis aRsrulebis SesaZleblobas.
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samarTlos an sxva kompetenturi organos mier, ra drosac 
didi mniSvneloba eniWeba mediaciaSi miRweuli SeTanxme-
bis kanonierebas, raTa is pasuxobdes qveyanaSi moqmedi sa-
jaro wesrigis da kanonmdeblobis moTxovnebs da ar iyos 
ukanono aqti565 da ar ewinaaRmdegebodes kanonis imperati-
ul moTxovnebs566.

565 CitaSvili n., samarTliani SeTanxmeba, rogorc mediaciis eTiku-
ri urRveobis safuZveli, weliwdeuli, ivane javaxiSvilis saxelobis 
Tbilisis saxelmwifo universitetis gamomcemloba, 2016, 17.
566  Esplugues C., Louis M., New Developments in Civil and Commercial Mediation, 
Global Comparative Perspectives, Ius Comparatum, Springer International Publishing 
Switzerland, 2015, 286.

6. mediaciis proceduruli wesebi da maTi efeqtiani 
gamoyenebis meqanizmebi

6.1 saerTo da individualuri Sexvedrebis mniSvneloba 
mediaciis procesSi

pirveli erToblivi Sexvedisa da axsna-ganmartebebis das-
rulebis Semdgom mediatori orive mxares cal-calke567 
maTTvis gamoyofil farTSi aTavsebs da iwyebs mxareebTan 
individualuri568 (e.w. caucus / Einzelgespräche) Sexvedris se-
sias569, ra drosac mediators da mxareebs eZlevaT saSuale-
ba ufro detalurad, maTTvis komfortul konfidencial-
ur garemoSi mediatoris pirispir Seexon davis arss, mis 
gamomwvev mizezebs da mxaris interesebs, romlis garSe-
moc is mzad aris miaRwios SeTanxmebas. 
individualuri Sexvedris sesia Zalian mniSvnelovani da 
sasargeblo570 etapia mediaciaSi, radgan swored am stadi-
aze xdeba mxareTa mxridan naTeli suraTis Camoyalibeba 
imis Sesaxeb, Tu ra motivebi amoZravebT da risi miRweva 
surT; mniSvnelovania mediatoris mier misi unarebis ga-
moyenebiT mxares mieces saSualeba kargad dainaxos misi 
realuri poziciebi571.  imis gaTvaliswinebiT, rom praqti-
kaSi xSiria, rodesac pirveli erToblivi Sexvedra mxare-
Ta mier arCeuli taqtikis Sedegad mxolod formaluria 
da ar avlenen realur mzaobas konkretul SeTanxmebis 
pirobebiT davis dasrulebaze, individualur sesiaze me-
diators eZleva saSualeba gaarkvios realuri suraTi 
mxaris molodinebis da interesebis Sesaxeb. am etapze me-
diatori mxareebs alaparakebs maTi gadmosaxedidan im al-
567 Cooley W.J, Mediation Advocacy, 2nd Ed, NITA, Notre Dame, 2002, 140, 149.
568 Längsfeld A., Anwaltspflichten und Mediation, Duncker&Humblot, Berlin, 
2015,144.
569 Chern C., International Commercial Mediation, Informa London, 2008, 96.
570 Kolodej C., Settingtechniken und Prozessgestaltung bei (hoch)eskalierten Konflik-
ten, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 1/2014, Januar/Februar, 
Seiten 1-32,PVSt 47561,13.
571 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 182.
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ternativebze572 rac SesaZlebelia ganxilul iqnes davis 
SeTanxmebiT dasrulebis mizniT, cdilobs mxareebs Seuqm-
nas sruli Tavisufleba poziciebis Camoyalibebisa573 da 
SefasebisTvis, raTa TiToeul modave mxares zustad es-
modes, Tu ra pirobebze arian mzad wavidnen SeTanxmebaze.
msgavsi individualuri Sexvedra mediaciis procesis msv-
lelobisas SesaZlebelia ramdenjerme gaimarTos media-
torsa da mxares Soris, ra drosac mediatori erTi mxriv, 
ismens mxaris mosazrebebs da interesebs, xolo meore mx-
riv, uziarebs meore mxaris mosazrebebs da SeTavazebas 
morigebis pirobis Sesaxeb da erToblivad msjeloben 
poziciis mizanSewonilebaze mxaris interesebidan gamom-
dinare. doqtriniseulad ar aris gawerili, Tu romel 
mxares unda an SeiZleba Sexvdes mediatori pirvelad574, 
Tumca amas praqtikaSi Tavad mediatori wyvets da aTanx-
mebs orive mxaresTan, raTa maT hqondeT erTi mxriv, swori 
informacia da meore mxriv, ar dakargon ndoba mediato-
ris mimarT an ar CaTvalon is mikerZoebulad ama Tu im mx-
aris SerCevis SemTxvevaSi pirveli individualuri sesiis 
miznebisaTvis. xSiria SemTxveva, rodesac praqtikaSi me-
diatori pirvel sesias masTan marTavs, vinc pirvel er-
Tobliv gacnobiT Sexvedraze gaakeTa axsna-ganmartebiTi 
sityva, riTac taqtikurad gamoiricxeba SerCeviTobis 
gancda mxareebSi. Tumca, am kuTxiT mediatorma unda ix-
elmZRvanelos praqtikuli saWiroebebidan gamomdinare, 
rac saqmis msvlelobisas fiqsirdeba. amasTanave, gasaT-
valiswinebelia, rom mxareebs winaswar unda hqondeT in-
formacia imis Sesaxeb, Tu ra dros gastans individualuri 
Sexvedra da ra Tematikas Seexeba is.
individualuri Sexvedris warmoebisas mediators rig 
SemTxvevaSi mouwevs mxareebisTvis imis Sexseneba, rom mx-

572 Trams K., Die Mediationsvereinbarung-eine vertragsrechtliche Analyze, Tectum 
Verlag, 2008, 21.
573 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 296, 297.
574 Chern C., International Commercial Mediation, Informa London, 2008, 96.

areebma Tavad unda SesTavazon erTmaneTs davis SeTanx-
mebiT dasrulebis pirobebi da, rom mediaciaSi maTi nebis 
Sesabamisad movidnen, radgan xSiri SeiZleba iyos SemTxve-
va, rodesac mxare ver an ar erTveba mediaciaSi misi pirve-
ladi daniSnulebiT da aqvs STabeWdileba, rom mis samarT-
lebriv pozicias alternativa ar aqvs sasamarTloSi575, ra 
drosac uwevs mediators im SesaZlo riskebisTvis  xazgas-
ma, rac sasamarTlo saqmiswarmoebas sdevs Tan, ris para-
lelurad axdens mediaciis upiratesobebis wina planze 
wamowevas. realurad am yvelafris Tavidan aridebis winap-
iroba,  xSir SemTvevaSi mxareebis advokatiT warmomadgen-
loba warmoadgens.  
individualuri Sexvedrebis ganmavlobaSi realurad yal-
ibdeba mxaris pozicia da SeTavazebebi davis SeTanxmebiT 
dasrulebis Sesaxeb, iseve rogorc analizi sakuTari da 
meore mxaris SeTavazebebis mizanSewonilobisa, raSic me-
diatori intensiurad aris CarTuli da mxares srul Sesa-
Zleblobas aniWebs imsjelos da Seafasos davis SeTanxme-
biT dasrulebis yvela SesaZlo varianti576.  
am stadiis nawilia mxareebis mier realuri winadadebebis 
SemuSaveba da maT perspeqtivaze fiqri, raSic mediatori 
unda daexmaroT mxareebs, roca yovelgvari Sefasebebis 
gareSe pirveladad mediatoris daxmarebiT mxare axdens 
misi mxridan SemuSavebuli da meore mxaris mier SemoTava-
zebuli morigebis pirobebis generirebas577, ris Semdgom 
garkveuli dro mxare da misi warmomadgeneli, rig SemTx-
vevaSi mediatoris daswrebiT afaseben da akeTeben arCev-
ans, Tu romeli piroba iqneboda maTi interesebisTvis 
yvelaze misaRebi gamosavali. rogorc wesi, aRniSnuli 
etapi yvelaze Sromatevadia, ra drosac paralelur re-
JimSi mediatoris gamoyenebiT mxare meore mxaresTan ax-
dens pirobebis SevaWrebas da Sesabamisad, aanalizebs Ta-
575 iqve, 96.
576 iqve, 97.
577 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 182.
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visi poziciebis perspeqtivas578, iseve rogorc saWiroebis 
SemTxvevaSi mediators SeuZlia individualuri Sexvedra 
gadaiyvanos erTobliv SexvedraSi579 orive mxaris monaw-
ileobiT, konkretuli sakiTxis erTad Sefasebis mizniT da 
Semdgom daubrundes individualuri Sexvedris sesias. 
mniSvnelovania, rom am dros mxareebma SeZlon da yvela 
im SesaZlo ofciaze ifiqron, SeimuSaon da gacvalon Se-
Tavazebebi580, rac SesaZloa maT interesebs Seeferebodes 
da hqondeT mzaoba SeTanxmebas miaRwion. swored aseTi 
samuSao procesis Seqmna, droulad da swori daniSnulebiT 
mxareebis individualuri da erToblivi Sexvedrebis or-
ganizeba, warmoadgens mediatoris funqcias, Tumca am 
procesSi yvelas Tavisi roli da datvirTva gaaCnia, ris 
sworad Sesrulebis gareSe mediacia mxareebs Sedegs ver 
moutans.

1.2 alternativebis SeuzRudavoba

mediaciis process axasiaTebs alternativebis SeuzRud-
aoba581, rac gulisxmobs procesSi CarTuli mxareTa mx-
ridan SeTanxmebis mizniT sxvadasxva SesaZlo pirobis 
gacvlas da SeTavazebas erTmaneTisaTvis, rac realurad 
iZleva saSualebas dava srulad iqnes amowuruli da da-
regulirdes mxareTa Soris arsebuli nebismieri sakiTxi 
maTi nebis Sesabamisad.
aRniSnuli principi metad mniSvnelovania da realurad 
asaxavs Tavis TavSi mediaciis xibls da arss, radgan sa-
samarTlosgan da davis gadawyvetis sxva alternatiuli 
saSualebebisgan gansxvavebiT mediacia aZlevs konfliqt-

578  Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 182.
579 iqve, 185.
580 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 299.
581 Kerim B., Dispute Resolution Mechanisms in Merger and Acquisition Transac-
tions., Legal, 2016, 73.

Si myof mxareebs SesaZleblobas, davis realurad da 
srulyofilad amowurvis da SeTanxmebis miRwevis kuTxiT, 
erTdroulad imuSaon gadawyvetilebis ramdenime versi-
aze, iseve rogorc konkretuli pirobis SeuTanxmeblobis 
SemTxvevaSi sinjon sxva alternativebi da ecadon maTze 
SeTanxmebis miRweva, rac realuri fufunebaa mxareebi-
sTvis, romelTac aqvT interesi konfliqtis SeTanxmebiT 
dasrulebis.
aRniSnuli principis realuri mniSvnelobis gaTvalis-
winebiT mxareebi ar arian SezRuduli raime saxis pro-
cesualuri dokumentis SinaarsiT an stadiiT, nebismier 
dros maTi interesebidan gamomdinare moaxdinon situaci-
is Sesabamisoba saWiroebebTan, ra drosac mxareTa Semoq-
medebiT midgomas gamosavlis Ziebisadmi damatebiTi mniS-
vneloba eniWeba582.
mediacia aZlevs konfliqtSi CarTul mxareebs imis Sesa-
Zleblobas kargad gaiazron Tu ra warmoadgens maTTvis 
SeTanxmebis miRwevis realur winapirobas, iseve rogorc 
gacvalon mxareebma erTmaneTs Soris SeTanxmebis miRwevis 
ramdenime alternativa, raTa Semowmdes erTmaneTs Soris 
Tu ra aris is realuri da idealuri piroba SeTanxmebisa, 
romeli SeTanxmebac gaxdeba arsebuli konfliqtis drou-
li, efeqturi da srulyofili amowurvis winapiroba583. 
alternativebis SeuzRudaobis principi aZlevs mxareebs 
realur saSualebas amowuron yvela SesaZlebloba kon-
fliqtis SeTanxmebiT dasrulebis, rac metad momgebiani 
procesia, radgan praqtikaSi xSiria, rodesac mxareebs 
Soris SeTanxmebis miRwevis mizniT pirveladad gacvlili 
piroba SeiZleba ar iyos misaRebi orive modave mxarisTvis, 
maSin rodesac am pirobis transformirebis SemTxvevaSi 
realuri xdeba SeTanxmebis miRweva. 

582 Brand J., Steadman F., Todd C., Commercial Mediation, Second Ed., JUTA, Cape 
Town, 2016, 29.
583 Duve C., Eidenműller H., Hacke A., Mediation in der Wirtschaft, Verlag Otto 
Schmidt, Kőln, 2011, 235, 236.
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Sesabamisad, alternativebis SeuzRudaoba warmoadgens 
erTgvar upiratesobas da dadebiT mxares mediaciis, rac 
mas erTi mxriv, ganasxvavebs sasamarTlos da davis gad-
awyvetis sxva alternatiuli saSualebebisgan da meore mx-
riv, kidev ufro mimzidvels da gamoyenebads qmnis Tavad 
mediacias, rogorc davis gadawyvetis meqanizms.

6.3 procesis moqniloba da araformaluri garemo

mediacias axasiaTebs araformaluri584 garemo, rac kon-
fliqtis mxareebs metad uSualos xdis da maT exsnebaT is 
daZabuloba, rac formalur process, sasamarTlo dar-
bazSi mimdinare movlenebs axasiaTebs. davis gadawyvetis 
aRniSnul alternatiul saSualebaSi raime saxis gaweril 
procesualur normebs mxareebi ar emorCilebian585.
araformaluri garemo ganapirobebs konfliqtSi myofi 
mxareebis procesSi ufro aqtiurad CarTulobas, maTT-
vis rogorc wesi ar aris raime damabrkolebeli an ucxo, 
rac xSiria sasamarTlo darbazebSi saqmiswarmoebis sta-
diaze, rodesac davis mxareebs aqvT erTgvari Semakavebe-
li kompleqsi mantiaSi warmodgenili mosamarTlis winaSe 
da sasamarTlo darbazis mimarT erTgvari ridi, maT Soris 
imis gaTvaliswinebiT, rom mxareebs SesaZloa pirvelad 
uwevdeT sasamarTlosTan Semxebloba da elementaru-
lad ar icodnen darbazSi qcevis wesi, rac absoluturad 
gansxvavebulia mediaciis magaliTze, rodesac es procesi 
Tavidan bolomde ise unda iqnes orkestrirebuli media-
toris mxridan, rom mxareebis procesSi CarTva maqsimal-
urad iqnes garantirebuli. mediaciaSi mxareebs gaaCniaT 
sruli SesaZlebloba Tavad gansazRvron molaparakebis 
miznebisTvis sakiTxTa wre, romlis garSemoc unda warim-
arTos diskusia, gansazRvron rig SemTxvevaSi is Tu sad 

584 Brand J., Steadman B.J., Todd F., Commercial Mediation, JUTA, 2nd Ed, Cape Town, 
2016, 25.
585 Kerim B., Dispute Resolution Mechanisms in Merger and Acquisition Transactions, 
Legal, 2016, 73.

unda Sedges faqtobrivad mediaciis procesi da vin daes-
wros mas, iseve rogorc mediaciis msvlelobisas mxareTa 
xelT aris SesaZlebloba moaxdinon mimdinare procesSi 
cvlilebebi da koreqtivebi Seitanon dagegmil mediacia-
Si, ganpirobebulia im araformaluri garemosTvis maxa-
siaTebeli upiratesobebiT, rac mediacias axasiaTebs da 
qmnis mxareTa warmodgenaSi gancdas, rom mediacia aris 
maTi interesebis realizaciis efeqturi saSualeba, rome-
lic nakleb stresulia da momxmareblisTvis, igulisxmeba 
konfliqtSi myofi mediaciis mxareebi, megobrul garemos 
warmoadgens, vidre es formalurobiT gadatvirTul sa-
samarTlo Tu Tundac saarbitraJo saqmiswarmoebas axas-
iaTebs586.
da bolos, unda aRiniSnos, rom mediaciiT mxareTa mier kon-
fliqtis  warmatebiT dasrulebis SesaZlebloba misma ara-
formalurma bunebam unda ganapirobos, radgan warmatebis 
winapiroba mxareTa procesSi aqtiuri CarTlobaa, rode-
sac konfliqtSi myof mxareebs aqvT sruli Tavisufleba 
da SesaZlebloba imuSaon arsebuli Cixuri situaciis gan-
muxtvaze, ra drosac aravin axvevT Tavze gadawyvetilebas 
da Tavad ganapirobeben SeTanxmebis Sedegs587.

586 Brand J., Steadman B.J., Todd F., Commercial Mediation, JUTA, 2nd Ed, Cape Town, 
2016, 25.
587 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 43.
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V. mediaciis monawile subieqtebi

1.	 mediatori da misi roli mediaciis procesis 
warmarTvaSi

mediaciis procesSi mediatori ar aris romelime mxaris 
warmomadgeneli, an mrCeveli, is aris mimdinare saqmeSi in-
teresis armqone/dauinteresebeli mesame piri588, fiziku-
ri589 piri590, romelmac specialuri codnis591 da unarebis 
gamoyenebiT unda SeZlos da SeaTanxmos592 modave mxaree-
bi anu fizikuri piri593, romelic awarmoebs mediacias594. 
mediatori warmoadgens mediaciis procesSi CarTuli mo-
dave mxareebis komunikaciis saSualebas595.
termin mediators, etimologiurad laTinuri da berZnu-
li Ziri gaaCnia da Suakacs, Suamavals niSnavda596 – pirs 
romelic mxareebs Soris urTierTobis garkvevas da da-
pirispirebuli mxareebis SeTanxmebas cdilobs.
mediatori aris specialuri codniT dajildoebuli da 
unarebiT aRWurvili piri597, romelic mediaciis warmoe-
bisTvis aRiarebuli meTodebis598 gamoyenebiT xelmZRvane-
lobs mxareebs Soris mimdinare molaparakebas, ra drosac 
588 Chern C., International Commercial Mediation, Informa London, 2008, 193.
589  Law on Mediation in Civil Disputes, Article 2, 2012.
590 Goksu M., Civil Litigation and Dispute Resolution in Turkey., Banka ve Ticaret 
Hukuru Arastirma Enstitusu, 2016, 275.
591 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien 2004, 1.
592 Duve C., Eidenműller H., Hacke A., Mediation in der Wirtschaft, Verlag Otto 
Schmidt, Kőln, 2011, 87.
593 Hagel U., in Klowait Jurgen, Gläβer Ulla, MediationsGesetz, Handkommentar, No-
mos Kommentar, Nomos, Baden-Baden, 2014, 104.
594 The Uniform Mediation Act, Section 2, 2010.
595 Schmidt F., Lapp T., Monβen H.G., Mediation in der Praxis des Anwalts, Verlag 
C.H.Beck, Műnchen, 2012, 132.
596  Gläβer U., Mediation und Beziehungsgewalt, NOMOS, 2008, 59.
597 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien 2004, 2.
598 mag: avstria, sadac mediatori uSualod kanoniT gawerili saswavlo 
programis farglebSi Semecnebuli meTodebis gamoyenebiT valdebulia 
awarmoos samediacio procesi.

xels uwyobs mxareebs gamonaxon erTmaneTTan SeTanxmebis 
da arsebuli davis aRmofxvris saukeTeso piroba599. media-
toris, rogorc mxareebisgan damoukidebeli mesame piris, 
or mxares Soris mimdinare konfliqtSi CarTva, iwvevs 
mxareebis koncentrirebas sakiTxis SeTanxmebiT gad-
awyvetisken600. 
mediaciis procesSi mediatoris roli ormagad mniSvnelo-
vani xdeba, rodesac is nebayoflobiT procesSi CarTuli 
mxareebisTvis avtoritets601 warmoadgens an aseTi xdeba 
mxareebisTvis procesis msvlelobisas, rac calsaxad me-
diatoris pirovnebidan da pirovnuli Tvisebebidan unda 
gamomdinareobdes, winaaRmdeg SemTxvevaSi mis CarTulo-
bas da sityvas dadebiTi gavlenis moxdena procesis msvle-
lobaze realurad ar SeuZlia.
mediacia ar aris marto samarTlebrivi movlena, aramed 
mWidro kavSirSia pirovnebis fsiqologiasTan da saW-
iroebs mediatoris mxridan fsiqologiur unarebs ada-
mianebTan urTierTobis, SeiZleba iTqvas, rom mediacias 
fsiqologis praqtikasTan aqvs erTgvari msgavseba. Sedare-
bisTvis, advokats SeuZlia Tavis marwmunebels uTxras, 
rom momsaxurebas misTvis swevs da misi interesebisTvis 
ibrZvis, xolo mediatori amas ver ityvis, aramed procesis 
mxareebs SeuZlia mxolod is uTxras, rom erTad Seecdebi-
an konfliqtis orive mxaris sasargeblod gadawyvetas602, 
rac modave mxareebis fsiqikisTvis konkretuli mesijia, 
imisa, rom mxareebma unda dava mSvidobianad moagvaron, 
xolo Tavad mxareebma amas unda Seuwyon xeli, radgan maTi 
CarTulobis da nebis gareSe es SeuZlebeli iqneba.
mediatori ar asrulebs ubralod informaciis mimtani 

599 Wendland M., Mediation und Zivilprozess , Mohr Siebeck, Tubingen, 2017, 169.
600 Eileen C., Mackie K., International Mediation –The Art of Business Diplomacy,2nd 
edition, Kluwer Law International, Tottel Publishing, 2006, 21.
601 Zenk K., Mediation im Rahmen des Rechts, Nomos, 2008,  22.
602 Fischer C., Unberath H., Grundlagen und Methoden der Mediation, C.H.BECK, 
Műnchen, 2014, 8.
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pirovnebis rols603 or mxares Soris, aramed mas mniSvnelo-
vani funqcia akisria miRebuli informaciis swori ana-
lizis safuZvelze konkretuli mimarTuleba misces mx-
areebs Soris mimdinare molaparakebaTa process, swori 
fasilitacia gauwios konfliqtSi CarTuli mxareebis mc-
delobas miaRwion SeTanxmebas. 
mediaciis dasawyisSi604 jer kidev mxareebTan uSualod 
Sexvedramde mediators aqvs saSualeba Seiqmnas mediaciis 
dagegmarebis Sesaxeb garkveuli STabeWdileba, rodesac 
samediacio saqmis garemoebebs gaecnoba, xolo mxareebTan 
pirveli Sexvedris Semdgom misi gegma da midgomebi sab-
oloo saxes iRebs.
mediators ar aqvs uflebamosileba raime pirobebi Ses-
Tavazos mxareebs605, an SeaTanxmos savaldebulo saxiT 
konkretul pirobebze, is iqamde axorcielebs ori mxaris 
erTmaneTTan molaparakebis fasilitacias, sadamdec Tav-
ad mxareebi arian dainteresebuli awarmoon erTmaneTTan 
konkretuli pirobebis SeTanxmebis procesi mesame neitra-
luri606 piris an pirebis607 (e.w. co-mediation) gamoyenebiT, 
ra drosac mediatori orive mxaris poziciebs ecnoba608, 
arkvevs maT realur interesebs da cdilobs aRniSnulis 
Sesaxeb SeaTanxmos orive mxare609.  
mediatori upirvelesad Tavis funqcias da rols acnobs 

603 Waring M., Commercial Dispute Resolution, Colelge of Law Publishing, 2016, 160.
604 Schwarz K., Mediation Collaborative Law -Collaborative Practice, Schriften der 
Johannes-Kepler-Universitat Linz, Trauner Verlag, 2010, 53.
605 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 9.
606 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 21.
607 Golden J., Lamm C., International Financial Disputes (arbitration and mediation), 
Oxford University Press, Oxford, 2015, 73.
608 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 32.
609 Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 36.

mxareebs, iseve rogorc zustad aTviTcnobierebs mxareebs 
sakuTar uflebamosilebebSi610, cdilobs daexmaros imis 
aRqmaSi Tu „saidan modian dapirispirebuli mxareebi da 
saiTken undaT svla611.“ 

mediaciaSi mediatoris roli damokidebulia mxaree-
bis survilze612 da xedvebze, Tu rogor esaxebaT mesame 
neitraluri piris gamoyenebiT erTmaneTs Soris molapa-
rakebebis warmoeba. mediatoris TiToeul nabijze Tu moq-
medebaze realurad aris damokidebuli mediaciis proce-
sis warmatebuloba da mxareebis CarTulobis enTuziazmi 
da ndoba procesisadmi613. mediaciis SeTanxmebiT dasrule-
ba absoluturad mxareebzea damokidebuli da maT mzaoba-
ze miiRon SeTanxmeba, romelic orive mxaris interesebSi 
Sedis, Tumca mediatorze mxareebis sworad momzadeba da 
maTi srulad procesSi sworad CarTva aris damokidebu-
li614, yovelgvari pasuxismgeblobis gareSe Sedegze, rac 
mediaciis procesSi dadgeba, es rogorc aRvniSneT mxa-
reebis saqme da pasuxismgeblobas warmoadgens srulad, 
maSin rodesac mediatori pasuxismgebelia procesis dage-
gmarebaze da mis warmarTvaze615. imis miuxedavad, rom me-
diators sakiTxze gadawyvetilebis miRebis ufleba ar 
gaaCnia srulebiT ar akninebs mediatoris rols an mniSvn-
elobas modave mxareebis TvalSi, radgan mxareebs kargad 
esmiT rom mediatori swored msgavsi situaciebis marT-
vis mizniT yvelaze gamocdilia maT Soris da mediatoris 

610 Duve C., Eidenműller H., Hacke A., Mediation in der Wirtschaft, Verlag Otto 
Schmidt, Kőln, 2011, 87.
611 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 15.
612 Andrews N., Landbrecht Johannes., Schiedsverfahren und Mediation in England, 
C.H.BECK., Stampfli Verlag AG Bern, 2015, 188.
613 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen, Werner Verlag, Amersfort, 2006, 242.
614 Haaß S.K ., Mediation in Abgrenzung zu anderen Verfahren auβergerichtlicher 
Konfliktbewältigung in Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, 
Munchen, 3 Auflage, 2016, 191.
615 Steffek F., Mediation und Gűterichterverfahren, Zeitschrift fűr Europäisches Priva-
trecht, (ZEuP) #3, Verlag C.H.Beck, Műnchen, 2013, 555.
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neitralurobis gaTvaliswinebiT siamovnebiT eqcevian 
mediatoris fasilitaciis qveS, raTa Sedges mxareebs So-
ris SeTanxmeba, xolo Tu mediatori rig SemTxvevaSi mxa-
reebisTvis aRiarebuli da pativsacemi eqspertia ama Tu im 
dargSi an pirovneba mxareebisTvis, es damatebiTi aqtiv-
ia, rasac mediatori procesis msvlelobisas Sesabamisad 
iyenebs procesis marTvis miznebisTvis616.
mediaciis procesSi mediatorma unda uzrunvelyos mxa-
reebis uflebrivi Tanasworoba617 da konfliqtis monawile 
orive mxaris Tanabrad618 CarTva mis xelmZRvanelobis qveS 
mimdinare molaparakebebSi. mediatoris miukerZoebloba 
da damoukidebloba orive mxarisgan da mimdinare molapa-
rakebebis Sinaarsisgan aris winapiroba misi neitraluro-
bis619. Tu mxareebma realurad ar dainaxes da ar irwmunes 
mediatoris miukerZoebloba da damoukidebloba, maT 
ndoba ar eqnebaT mediatoris da mediaciis procesisadmi, 
Sesabamisad, davis gadawyvetis es alternatiuli meqanizmi 
realurad mxareebis procesisadmi ndobaze da mediatoris 
miukerZoeblobazea damyarebuli620.
mediatorisTvis maxasiaTebelia procesis fasilitacia621, 
mediaciis dasawyisSi, rogorc wesi, mxareebma ar ician 
sakuTari uflebebis da rolis Sesaxeb622, rac swored me-
diatorma unda ganumartos mxareebs, rogorc mediaciis 

616 Moore C.W., The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 18.
617 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd 
Ed, C.H.BECK, Munchen, 2016, 202. 
618 Greger R.,Unberath H.,Steffek F.,Recht der alternativen Konfliktlősung, 2.Auflage, 
C.H.BECK, Műnchen, 2016, 33.
619 Haaß S.K , Mediation in Abgrenzung zu anderen Verfahren auβergerichtlicher 
Konfliktbewältigung in Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, 
Munchen, 3 Auflage, 2016, 191.
620 Rule C., Online Dispute Resolution for Business, Jossey-Bass Publishing, San Fran-
cisco, 2002, 40.
621 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 160.
622 Duve C., Eidenmuller H., Mediation in der Wirtschaft,Verlag Dr.Otto Schmidt, 
Koln, 2011, 88.

procesis fasilitatorma. mediatoris mxridan procesis 
fasilitacia mediaciis mTavari maxasiaTebeli aspeqtia, is 
gamoixateba mediatoris swor komunikaciaSi mxareebisad-
mi, maT Soris maT daxmarebaSi awarmoon interesze orien-
tirebuli molaparakebis procesi, gaanalizon gamowveve-
bi da ecadon saerTo ena iqnes gamonaxuli. mediatori mx-
areebs miuTiTebs maT saerTo interesebze da cdilobs 
mxareebis konkurentuli interesebi mxareebsve Caanacv-
lebinos orivesTvis damakmayofilebeli SeTanxmebiT623. 
mediatori warmoadgens mediaciis procesis kargad dage-
gmarebaze da gaZRolaze pasuxismgebel pirs624, maSin rode-
sac mediaciaSi SeTanxmebis miRwevaze pasuxismgebelni625 
Tavad mxareebi arian626, es iseTi SemTxvevaa, rodesac Ta-
vad mxareebze ukeT konfliqtis amowurvis resursi sxvas 
marTlac ar gaaCnia627, radgan mediators raime saxis ufle-
bamosileba samarTlebrivi kuTxiT gadawyvitos sakiTxi an 
miiRos raime saxis samarTlebrivi bunebis gadawyvetileba 
mxareebis davis Sesaxeb ar SeuZlia628.
msoflios umravles qveynebSi, Sida kanonmdeblobiT upi-
ratesad ar aris waxalisebuli mediatoris mxridan mxaree-
bisTvis raime rCevis629 micema da saqmis SeTanxmebiT das-
rulebasTan dakavSirebiT rekomendaciis630 gacema, ufro 
metic rig SemTxvevaSi msgavs sakiTxze pirdapiri akrZal-
vac fiqsirdeba ama Tu im qveynis kanonmdeblobaSi631, rac 

623 Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge 
University Press, Cambridge, 2018, 25.
624 Pruckner M., Recht der Mediation, Linde Verlag Wien, Wien, 2003, 28.
625 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 2.
626 Spencer D., Principles of Dispute Resolution., 2nd Edition, Thomson Reuters, 2016, 65
627 Wendenburg F., Mediation –flexible Gestaltung innerhalb fester Strukturen, 
Zeitschrift fur Konflikt-Management, 17 Jahrgang, Heft 2/2014, Januar/Februar, Seiten 
1-32, PVSt 47561, 36.
628 Golden J., Lam, C., International Financial Disputes (arbitration and mediation), 
Oxford University Press, Oxford, 2015, 72.
629 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 29.
630 Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 24.
631 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 58.
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xSirad iwvevs mediaciaSi CarTuli konfliqtis mxareebis 
ukmayofilebas632.
magaliTad inglisis633 kanonmdebloba mediators pirda-
pir miuTiTebs neitraluri poziciis daWeris saWiroeba-
ze da mxolod gamonaklis SemTxvevaSi, uSualod mxaree-
bis TanxmobiT da dadasturebiT rTavs mediators nebas 
daafiqsiros Tavisi pozicia aramboWavi rCevis saxiT. ms-
gavsi midgoma sakiTxisadmi fiqsirdeba maT Soris ruseTis 
federaciis634 magaliTze, sadac aseve orive mxaris Tanx-
mobis SemTxvevaSi mediators aqvs ufleba moaxdinos sa-
kuTari poziciis dafiqsireba. msgavsi saxis SesaZlebloba 
ar aris daSvebuli niderlandebis635, espaneTis636, amerikis 
SeerTebuli Statebis637 umravles StatSi.
mediatoris mxridan konfliqtSi myofi mxareebis dialo-
gis procesSi, romelsac Tavad uwevs fasilitacias, Car-
Tulobis/Carevis638 moculoba damokidebulia erTi mxriv, 
mediaciis davis Sinaarszec639, iseve rogorc Tu ra tipis 
mediacias aqvs adgili, kerZod, mimdinareobs interesze 
dafuZnebuli Tu uflebebze damyarebuli mediacia mxa-

632 Pruitt D.G., Mediation at the Millennium in Herrman M., The Blackwell Handbook 
of Mediation, Blackwell Publishing, 2006, 397.
633 Scherpe J.M., Marten B., Mediation in England and Wales, in Hopt J.K., Steffek F., 
Mediation Principles and  Regulation in Comparative Perspective, Oxford University 
Press, Oxford, 2013, 405.
634 Davydenko D., Mediation in Russia, in Hopt J.K., Steffek F., Mediation Principles 
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
1179.
635 Schmiedel L., Mediation in the Netherlands, in Hopt J.K., Steffek F., Mediation 
Principles and  Regulation in Comparative Perspective, Oxford University Press, Ox-
ford, 2013,729.
636 Lopez M.L.V., Mediation in Spain, in Hopt J.K., Steffek F., Mediation Principles and  
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 851.
637 Kulms R., Mediation in the USA, in Hopt J.K., Steffek F., Mediation Principles and  
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013,1248.
638 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 26.
639 xSiria literaturaSi miTiTeba gakeTebuli imaze, rom saojaxo dav-
ebSi, sadac bavSvis interesi figurirebs mediatori unda iyos ufro 
momTxovni mxareebis mimarT, raTa miRweul iqnes sakiTxze SeTanxmeba.

reebs Soris.  Tumca mediators yovelTvis unda axsovdes, 
rom am procesSi mxareebs unda misces SesaZlebloba da 
iniciativa warmarTon procesi da Tavad gadawyviton sa-
kuTari konfliqtis bedi640, riTac mediatori bunebrivad 
iwvevs mxareebis procesSi aqtiur CarTlobas, radgan mx-
areebi yovelTvis meti enTuziazmiT erTvebian procesSi, 
rodesac xedaven, rom saubaria maT interesebze da mo-
laparakeba daclilia samarTlebrivi normebis da Sefase-
bebisgan, rac maT umartivebT procesis aRqmas. mediatori 
mxareebs uZRveba kompromisis miRwevis gzaze641.
standartebi imisa Tu vin SeiZleba gaxdes mediatori 
mravalferovania, aris rigi qveynebi sadac zedmiwevniT 
zustad aris gawerili mediatorad gaxdomis winapirobebi, 
Tumca aris qveynebi sadac msgavsi midgoma ar SeiniSneba. 
magaliTad, avstriis642 magaliTze, romelic pioneria ev-
ropul qveynebSi mediaciis mimarTulebiT, mxareebma Sei-
Zleba airCion nebismieri piri TavianTi davis mediatorad, 
romelsac raime kvalifikacia SeiZleba ar gaaCndes medi-
aciaSi, Tumca iyos im profesiis warmomadgeneli, romel-
ic relevanturia mxareTa davis miznebisTvis643, Tumca rig 
SemTxvevaSi rodesac saubaria registrirebuli mediato-
ris SerCevaze saxeze unda iyos mediatorad gaxdomis konk-
retuli winapirobebi644.
640 Greger R., Unberath H., Die Zukunft der Mediation in Deutschland, Verlag C.H.
Beck Munchen 2008,123.
641 Wentzel C., Internationale Mediation, Logos Verlag Berlin, Berlin, 2016,194.
642 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 27, 28.
avstriaSi mediatorTa reestrs awarmoebs avstriis iusticiis saminis-
tro (kanonis me-8 muxli), mediatorTa reestrSi SeiZleba Sevides nebi-
smieri piri, romelic aris 28 wlis, ar aris nasamarTlevi piri, profe-
siulad kvalificiuri da gaaCnia profesiuli dazRveva (kanonis me-9 
muxli).
643 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II,  2014, ISBN 978-1-78068-130-6, 18.
644 avstriis magaliTze: piri unda iyos 28 wlis, hqondes profesiuli 
gamocdileba, sargeblobdes ndobiT sazogadoebaSi da gaaCndes 400 000 
evros profesiuli dazRveva. amasTanave, pirs gavlili unda hqondes 
treningi, raTa SeiZinos samarTlebrivi da fsiqologiuri codna da un-
arebi.
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saerTaSoriso doneze saintereso diskusia mimdinareobs 
imasTan dakavSirebiT mediatori unda iyos Tu ara saval-
debulod iuristi645, razec iuridiuli sazogadoebis 
didi nawili Sejerda, rom es yvela individualur SemTx-
vevaSi qveynis Sida kanonmdeblis gadasawyvetia, yvela 
konkretuli qveynis saWiroebebis da realobis gaTvalis-
winebiT646.  marTalia, zogadi standartia, rom mediatori 
SeiZleba iyos nebismieri profesiis piri647, Tumca wlebia 
damkvidrda praqtika saerTaSoriso doneze, rom advoka-
ti mediatoris SemTxvevaSi damatebiTi Rirebuleba aqvs 
process, gansakuTrebiT rTuli komerciuli davebis me-
diaciis dros, radgan dargis specialisti advokatis648 
mier Sesrulebuli mediacia mxareebs xSir SemTxvevaSi 
warmatebis winapirobad miaCniaT. imis gaTvaliswinebiT, 
rom samarTlebrivi sistema da samarTlebrivi normebi 
mxareebisTvis vinc mediaciaSi cdiloben SeTanxmebas ar 
aris meorexarisxovani, radgan swored samarTlebrivad 
regulirebas eqvemdebareba sabolood miRweuli SeTanx-
meba, iseve rogorc aRsrulebis kuTxiT samarTlebrivi 
niuansebi gadmodis wina planze, albaT upriania, rom me-
diators hqondes codna im samarTlebrivi sistemis, ra 
sistemis farglebSic, rogorc mediatori axorcielebs 
saqmianobas649. umravles evropul iurisdiqciebSi media-
toris savaldebulo saxiT iuristad yofnis valdebuleba 
ar gvxvdeba, Tumca aris am wesisgan gamonaklisebic650. mag-

645 von Schubert M., in Schiffer, J., Schiedsverfahren und Mediation, Carl-Heymanns 
Verlag, 2005, 274.
646 §1 Abs. 1 RBerg; zur Frage der Erlaubnispflicht im Falle `gerichtsnaher` Mediation 
ausfuhrlich Volkmann, SchiedsVZ, 2004, S.245 ff.
647 Dingle J., Sephton J., Practical Mediation, Law Brief Publishing, Somerset, 2017, 70.
648 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 1.
649 Fenn P., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 61.
650 mag: TurqeTi, sadac TurqeTis advokatTa asociaciis moTxovnis Se-
degad 2012 wels amoqmedebuli kanonis bolo redaqciaSi Sevida daTqma 
imasTan dakavSirebiT, rom mediatori SeiZleba iyos marto piri, romel-
sac aqvs damTavrebuli iuridiuli fakulteti da aqvs profesiuli min-
imum 5 wliani gamocdileba.

aliTad, avstriaSi651 dasaSvebia, rom mediatori gaxdes mo-
qmedi advokati, ra drosac mediatoris funqciiT aRWur-
vil advokatze vrceldeba is eTikuri standartebi, rac 
advokatis profesiisTvis aris dadgenili da damatebiTi 
regulaciebi aseT SemTxvevisTvis ar aris gawerili, msgav-
si praqtika SeiniSneba mraval iurisdiqciaSi. literatur-
aSi mediaciis process, xSirad advokatTa „jvaredin pro-
fesiul praqtikad652“ moixsenieben.
mediatorze didwilad damokidebulia mediaciis 
warmatebiT dasruleba, radgan is aris mTavari moqmedi 
piri, Tumca mxareebs unda gauCinos gancda, rom isini ar-
ian procesis mTavari Semoqmedni da realurad asec aris 
gadawyvetilebis miRebis nawilSi, Tumca mediatoris mx-
ridan am yvelafris swori dagegmarebis gareSe mxareebi 
Sedegs ver miaRweven, es rom maT SeZlebodaT mediatoris 
daxmarebis gareSe mediaciis, rogorc davis gadawyvetis 
alternatiuli saSualebis gamoyeneba maT ar dasWirdebo-
daT. mraval im sakiTxTan erTad, rac zemoT iqna ganxilu-
li mniSvnelovania mediatorma miaqcios yuradReba Semdeg 
mniSvnelovan niuansebs653:
-	 ramdenad is xalxi aris mimdinare mediaciaSi Car-

Tuli da mowveuli vinc realurad sakiTxis garSemo 
iRebs gadawyvetilebas? aRniSnuli exeba, Tanabari 
warmatebiT, rogorc saojaxo kategoriis davebis me-
diacias, aseve biznes komerciuli davebis mediacias, 
iseve rogorc nebismieri saxis davas, da kerZod, media-
torma unda ecados procesis dawyebidanve gaanalizos 
Tu ramdenad arian mediaciaSi mosuli mxareebi damou-
kideblad gadawyvetilebis mimRebi da Tu ikveTeba sxva 
uxilavi xelis CarTuloba, ecados da moiwvios es mx-

651 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 61.
652 CitaSvili n., advokat-mediatoris calkeul eTikur valdebulebaTa 
Tavisebureba da regulirebis aucilebloba, samarTlis Jurnali, uni-
versitetis gamomcemloba, #2, 2016, 29.
653 Newmark C., in Contemporary Issues in International Arbitration and Mediation, 
Rovine W.Arthur, Martinus Nijhoff Publishers, Netherlands/Leiden, 2013, 346.
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are mediaciaSi. aRniSnuliT, erTi rom dro daizoge-
ba procesis mimdinareobis da meore mxriv, realurad 
gamartivdeba sakiTxze gadawyvetilebis miRebis Sesa-
Zlebloba.

-	 xSiria SemTxveva rodesac mxareebi saubroben davaSi 
arsebul faqtebze, Tumca SesaZlebelia, rom faqte-
bi exebodeT gareSe pirebs, romlebic uSualod davis 
mxareebs ar warmoadgendnen, xolo mxareebs hqondeT 
faqtebis interpretirebis sakuTari versiebi, rac maT 
poziciebs aSorebdes erTmaneTisgan, ra drosac medi-
atori unda dafiqrdes Tu ramdenad saWiroa da Sei-
Zleba procesze dadebiTi gavlena iqonios faqtebTan 
dakavSirebiT uSualo monawile da informaciis mqone 
pirebis mowvevam, radgan sxva alernativa rig SemTx-
vevaSi SeiZleba ar iyos, Tu ara msgavsi qmedeba media-
toris mxridan.

-	 amasTanave, mediatori mzad unda iyos procesSi CarTos 
mxaris mxridan nominirebuli nebismieri piri, romel-
ic konfliqtis mxares miaCnia, rom sWirdeba sakuTari 
interesebis warmomadgenlad an masTan erTad rogorc 
procesis monawile piri.

mediatoris saqmianoba srulad mxareebis saukeTeso in-
teresebs unda emsaxurebodes, es aris mTavari da amosava-
li mizani mediatoris saqmianobis. ufro metic, evropaSi 
SeiniSneba praqtika maT Soris mediatoris pasuxismgeblo-
bis dazRvevis, rac  damatebiTi dacvaa procesSi CarTuli 
mxareebis interesebis654.
am mimarTulebiT mniSvnelovania qarTuli modelis ana-
lizi da am mimarTulebiT konkretuli rekomendaciebis 
SemuSaveba sakiTxis Semdgomi ganviTarebisa da regulire-

654 Fuchshuber C., Mediation im Zivilrecht, Lexis Nexis, ARD Orac, Wien, 2004, 18.
(avstria am mimarTulebiT aseve pioneri evropeli qveyanaa, sadac kan-
onis doneze aris uzrunvelyofili mediatoris valdebuleba daaz-
Rvios Tavisi saqmianoba mediaciis procesis mxareebisTvis SesaZlod 
miyenebul zianze, 400 000 evros odenobiT. mediatoris aRniSnuli val-
debuleba gawerilia kanonis me-19 muxlSi.

bis mizniT.
amasTanave, niSandoblivia ama Tu im qveyanaSi ucxo qvey-
nis moqalaqis mier ganxorcielebuli mediaciis procesis 
validuroba, rac aseve yvela qveynis Sida regulaciiT 
unda wesrigdebodes, radgan rig SemTxvevaSi ucxoelebi 
SeiZleba daematon qveyanaSi registrirebul mediatorTa 
sias, Tu isini akmayofileben qveyanaSi dadgenil mediato-
rad gaxdomis kriteriumebs655.

655 Frauenberger-Pfeiler U., in Esplugues C., Civil and Commercial Mediation in Eu-
rope, Intersentia (Cambridge-Antwerp-Poland),Vol. II , 2014 , 9.
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1.1. mediatoris profesiuli unarebi da 
saxelmZRvanelo proceduruli meqanizmebi

imis gaTvaliswinebiT, rom dReis mdgomareobiT mediato-
ri SeiZleba gaxdes nebismieri profesiis pirovneba niSan-
doblivia, Tu ra ZiriTadi TvisebebiT unda gamoirCeodes 
mediatori, garda im yvela unarisa, raSic winaswar iqneba 
momzadebuli, dadgenili winapirobebis gaTvaliswinebiT, 
rac mas xels Seuwyobs iyos warmatebuli modave mxareebis 
konfliqturi situaciis SeTanxmebiT dasrulebis pro-
cesSi. mediatorma unda gaiTvaliswinos, rom ar arsebobs 
erTi unificirebuli meTodi molaparakebis warmatebiT 
gaZRolis, xSir SemTxvevaSi yvelaferi damokidebulia 
individualuri saqmis maxasiaTebel garemoebebze, Tumca 
arsebobs erTi wesi, romelic xSir SemTxvevaSi winapirobaa 
warmatebuli molaparakebis warmoebis: rac ufro met in-
formacias iRebs mediatori orive mxarisgan, miT ufro 
ukeTesad ganaxorcielebs molaparakebas da daexmareba mx-
areebs miaRwion maTTvis sasurvel SeTanxmebis pirobas656. 
qvemoT aris saubari im ZiriTad Tvisebebze da maxasiaTe-
blebze, rac aucileblad unda axasiaTebdes mediators.
mediators unda axasiaTebdes Semdegi ZiriTadi pirovnu-
li da profesiuli unarebi657:
•	 TanagrZnoba (empathy) - unari TanaugrZnos mxareebs, 

aRiqvas maTi poziciebi, Tundac ar eTanxmebodes mxa-
reebis dafiqsirebul xedvas, unari Seecados mxareebs 
daanaxos realoba sxva gadmosaxedidan;

•	 moTmineba (patience) - mediatorma unda acalos mxareebs 
Tavad miiRon maT mier SerCeul dros gadawyvetilebebi 
da Tavad gadadgan nabijebi meore mxarisadmi maT mier 
SerCeul momentSi, mediatorma ar unda aaCqaros mov-
lenebis Tanmimdevroba, rogorc es SeiZleba saWirod 

656 Ponschab R., Verhandlungsfuhrung: Mutter aller Konfliktlosungen, ADR-Ver-
fahren im Vergleich –Teil 9, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 
1/2014, Januar/Februar, Seiten 1-32, PVSt 47561, 7.
657 Newman P., in M Liebmann (ed), Mediation in Context, 2000, 183-4.

ar miaCndes; Tumca mediators kargad unda hqondes 
aRqmuli mxareebis molodinebi am procesidan da Sesa-
bamisi stilis da formis mediacia unda awarmoos, raTa 
miRweul iqnes arsebuli mocemulobiT saukeTeso Se-
degi mxareebisTvis658.

•	 TviTdamajerebloba (self-assurance) - mediators unda 
gaaCndes unari gauCinos mxareebs TviTdajerebulobis 
gancda, raTa mxareebma sxvisi karnaxis gareSe icodnen, 
rom Tavad marTaven process da uflebamosilni arian 
miiRon damoukidebeli gadawyvetileba;

•	 azris sicxade (clarity of thought) - mediators unda 
gaaCndes unari dasvas im saxis kiTxvebi da moaxdinos 
mxaris saubarSi im saxiT CarTuloba, rac gaxdeba kidev 
ufro meti informaciis miRebis safuZveli mxarisgan 
da SeTanxmebis miRwevisTvis axali perspeqtivebis ga-
Cenis mastimulirebeli.

•	 kreatiuloba (ingenuity) - mediators unda gaaCndes un-
ari mxareebis saubarSi Semoitanos axali ideebi da biZ-
gi misces axali poziciebis Camoyalibebas, gansakuTre-
biT maSin, rodesac mxareebi Sedian molaparakebebis 
procesSi CixSi da uCndebaT gancda, rom mediaciaSi Se-
Tanxmebas ver aRweven.

•	 gamZleoba (Stamina) - mediaciis sesiebma SeiZleba didi 
dro waiRos da xangrZlivad gagrZeldes, rig SemTx-
vevaSi Seusvenebliv moiTxovdes procesis msvlelo-
bas, radgan Sesvenebam an sxva droisTvis sesiis gadata-
na SeiZleba kontrproduqciuli aRmoCndes da amis 
gaTvaliswinebiT mediators unda SeeZlos srulad 
waruZRves process da ar Sewyvitos mxareebs Soris mim-
dinare dialogi.

amasTanave mniSvnelovania mediatorma yuradReba mi-
aqcios qvemore sakiTxebs659:

658 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 390.
659 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 57, 58.
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a) mediaciis mTavari da centraluri sakiTxia, rom media-
tori uwyvetad axdendes mxareebis interesebis sistemati-
ur analizs, radgan swored mxareTa interesebi warmoad-
gens saSualebas SeTanxmebis miRwevis mediaciaSi660.
b) mediaciis procesSi, mediatori unda cdilobdes mxa-
reebs misces TviTgamoxatvis sruli SesaZlebloba da ar 
Seawyvetinos mxares da mis warmomadgenels saubari.
g) mediatori unda moeridos gaakeTos raime Seuracxmy-
ofeli gancxadeba an gamoiyenos uxamsi sityva mxareebis 
mimarT.
d) Tavisi leqsikiT, JestikulaciiT da midgomiT agrZno-
binos procesSi CarTul mxareebs pativiscema.
e) mediatori unda cdilobdes Tanabrad661 dauTmos orive 
mxares yuradReba662 da dro, raTa ar gaaCinos Tavisi qcev-
iT nebsiT, Tu uneblieT raime kiTxva da undobloba rome-
lime mxaris mxridan sakuTari pirovnebis mimarT, radgan 
didwilad mxareTa ndoba ganapirobebs maT Soris am pro-
cesSi maT CarTulobas da gulwrfelobas, xolo mediato-
ri mxareebTan urTierTobis dawyebis pirveli wuTidan iw-
yebs maTTan urTierTobis Senebas, rac mediaciis procesis 
sruli periodis manZilze Tanabrad da Tanazomierad unda 
mimdinareobdes. es yvelaferi mediatorisgan garda gamo-
muSavebuli unarebisa, rig SemTxvevaSi gamocdilebasac 
moiTxovs.
v) mediators unda exerxebodes Cixuri situaciidan ga-
mosavlis Zieba663, rig SemTxvevaSi mxareebTan molapar-
akebebis warmoebisas maRalia albaToba Cixur situaciaSi 

660 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 39.
661 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd 
Ed, C.H.BECK, Munchen, 2016, 202.
662 Krabbe H., Werkstattbericht –Hochstrittige Parteien in der Mediation, 17 Jahr-
gang,Heft 2/2014, Januar/Februar, Seiten PVSt 47561, 59.
663 Eidenműller H., Wege aus der Sackgasse: Wie lassen sich Blockaden in Mediations- 
und Gűteverfahren lősen?  Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, 
Koln, Heft 1/2013, 4, 5. 

aRmoCenis, ra drosac didwilad mediatorze aris damok-
idebuli, Tu ra saxis da ramdenad droulad moaZiebinebs 
mxareebs situaciidan saukeTeso gamosavals, winaaRmdeg 
SemTxvevaSi SesaZloa mediacia Sewydes.
1.1.1. SekiTxvebis dasmis teqnika

mediatorisTvis kiTxvis dasmis unari mniSvnelovani Tvise-
baa, radgan is swori kiTxvis dasmiT aramarto damatebiT in-
formacias iRebs mxareebisgan664, rac aranakleb mniSvnelo-
vania, aramed maT Soris mxareebs afiqrebs rig sakiTxebze 
da uCens eWvs, Tu ramdenad mxare aris myari Tavis pozicia-
Si665, da xom ar unda dafiqrdes poziciis sisworeSi. msgavsi 
unaris gamoyenebiT mediators SeuZlia moaxdinos mxareSi 
ama Tu im kuTxiT misi damatebiTi dafiqrebis provocire-
ba, radgan mediators Tavis mxridan poziciis dafiqsireba 
molaparakebis pirobebTan dakavSirebiT pirdapir ar Seu-
Zlia, iseve rogorc kiTxvebis dasmiT mediatori exmareba 
mxareebs moaxdinon poziciebis gadaxedva da gadamowmeba 
maTi xedvebis sisworeSi.
1.1.2. aqtiuri mosmenis unari

mediatori unda iyos kargi (aqtiuri) mosmenis666 unariT 
dajildoebuli pirovneba667. mosmena fundamenturi668 te-
qnikaa mediatoris669, rasac is unda flobdes. mosmeniT me-
diatori erTi mxriv, srulad imecnebs saqmis viTarebas, 
Tumca meore mxriv, Sedis ndobaSi mxaresTan, romlisTvis 

664 Kovach K.K., Mediation in a Nutshell, 2nd Ed, West a Thomson Reuters Business, 
USA, 2010, 53.
665 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
666 Schmidt F., Lapp T., Monβen H.G., Mediation in der Praxis des Anwalts, Verlag 
C.H.Beck, Műnchen, 2012, 30.
667 Goldberg S.B., Sander F., Rogers E.A., Nancy H., Cole S.R., Dispute Resolution: Ne-
gotioanion, Mediation, Arbitration and other Processes, 6th Ed, Wolters Kluwer, 2012, 
128.
668  Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
669 Kovach K.K., Mediation in a Nutshell, 2nd Ed, West a Thomson Reuters Business, 
USA, 2010, 52.
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aseve mniSvnelovania, rom mas mousminon, misi sakiTxiT 
dainteresdnen, ris xarjzec mediatori realurad iZens 
pativiscemas da ndobas mxareSi670. mxareebis mosmenis Sem-
deg mediatorma unda garkveuli ukugeba671 misces mxares 
mis mier gaJRerebul faqtebTan dakavSirebiT, raTa mx-
ares gauCndes gancda, rom mas yuradRebiT mousmines da 
gulisyuriT udgeba mxaris interess672.

1.1.3. verbaluri da araverbaluri komunikacia

Zalzed mniSvnelovania mediators hqondes kargad gan-
viTarebuli verbaluri unarebi, maT Soris SeeZlos saW-
iroebis dros sakuTari oratoruli niWiT miipyros mxaris 
yuradReba da CarTos is dialogSi, iseve rogorc aranak-
leb mniSvnelovania SeeZlos mediators daakvirdes da mx-
areebis araverbaluri komunikaciis analiziT daadginos 
mxareebs Soris arsebuli pirovnuli urTierToba, radgan 
xSirad mxareebi pirdapir poziciebis fiqsirebas SeiZle-
ba moeridon, Tumca JestikulaciiT gamoavlinon meore 
mxarisadmi midgoma. mediatori unda cdilobdes gamudme-
biT iqonios mxareebTan Tvalis kontaqti673; araverbaluri 
komunikacia meore mxrivac mniSvnelovani unaria media-
torisTvis, rodesac misi uSualo urTierTobis am for-
miT mas SeuZlia daamyaros mxaresTan kavSiri da Sevides 
damatebiT ndobaSi masTan, rac aranakleb mniSvnelovania 
mediaciis warmatebiT ganxorcielebisTvis674.

670 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
671 McLaren H.R., Sanderson J., Innovative Dispute Resolution: The Alternative, 
Thomson Carswell, 2006, 4-2.
672 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 163.
673 Krabbe H., Werkstattbericht –Hochstrittige Parteien in der Mediation, 17 Jahr-
gang,Heft 2/2014, Januar/Februar, Seiten PVSt 47561, 59.
674 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.

1.1.4. procesis kontrolis unari

mediaciis procesis msvleloba da masSi CarTuloba, iseve 
rogorc saboloo Sedegi absoluturad mxareebis nebaze 
da Sexedulebazea damokidebuli, Tumca faqtobriv media-
tori unda axorcielebdes procesis realur marTvas675 da 
kontrols, rac ra Tqma unda mediatoris unarebze damok-
idebuli garemoebaa676. mediatorma procesis dawyebamde 
unda gansazRvros, Tu ra urTierTobebSi arian an SeiZle-
ba iyvnen konfliqtis mxareebi erTmaneTTan, maT Soris 
gaanalizos is daZabuli foni, aseTis arsebobis SemTx-
vevaSi, rac Tan sdevs process, da sworad  gansazRvros da 
SearCios garemo677, romel garemoSic daigegmeba mxareebis 
pirveladi Sexvedra Tu Semdgomi procesis msvleloba.  
mediatori procesis dawyebis pirveli stadiidan, jer 
kidev misasalmebel stadiaze faqtobriv unda fiqsird-
ebodes da ipovebdes mxareebSi avtoritets da procesis 
warmmarTvelis statuss, iseve rogorc mTeli procesis 
fasilitaciis manZilze mas aqvs yvela is berketi, rom mx-
areebs mouwodos da aqtiurad CarTos molaparakebebSi, 
ramac Sedegad SeTanxmebis piroba unda moitanos678. medi-
atorebma yuradReba unda miaqcion im garemoebas, rom er-
Tobliv Tu individualur Sexvedraze samuSao dRis wes-
rigs mediatori sTavazobs mxareebs, da Sesabamisad, did-
wilad Tu rogor warimarTeba mxareebis mxridan sakiTxis 
gadawyvetaSi CarTuloba damokidebulia mediatoris mier 
gadadgmul swor nabijebze da procesis swor dagegmare-
baze.

675 Herrman M., The Blackwell Handbook of Mediation, Blackwell Publishing, 2006, 40.
676 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
677 Kolodej C., Settingtechniken und Prozessgestaltung bei (hoch)eskalierten Konflik-
ten, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 1/2014, Januar/Februar, 
Seiten 1-32,PVSt 47561,12.
678 Buhring-Uhle C., Kirchhoff L, Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
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1.1.5. jgufuri muSaobis unari

mediators unda axasiaTebdes gunduri muSaobis unari, 
rac xSir SemTxvevaSi SeiZleba dasWirdes nebismier me-
diators, radgan rTul kompleqsur komerciul davebSi, 
maT Soris saojaxo kategoriis davebSi farTod dainerga 
e,w. ko-mediaciis praqtika679, ra drosac mediatorebs So-
ris unda efeqturad gadanawildes funqciebi da rolebi, 
raTa mxareebTan koordinirebulad da Sedegianad ganax-
orcielon procesis fasilitacia. ko-mediacia iZleva 
saSualebas ufro efeturi gaxdes procesi, radgan medi-
atorTagan erT-erTi rogorc wesi konkretuli dargis 
specialists warmoadgens, ra kategoriis davac aris ganx-
ilvaSi, rac aormagebs warmatebis SesaZleblobas, iseve 
rogorc ko-mediaciis SemTxvevaSi advildeba procesis 
marTva da analizi dagrovili informaciis.

1.1.6. mediatoris mier procesis warmarTvis stili da 
inovaciuri formebi

uSualod mediaciis procesis warmoebis680 kuTxiT ameri-
kuli tradiciiT681 damkvidrda, Semdegi modelebi682 medi-
aciis warmoebis: 
a) mxardamWeri/xelis Semwyobi683, rodesac mediatoris ro-
li pasiuria684, aRniSnul models xSirad interesebze da-
fuZnebul mediaciis warmoebis models uwodeben (facilita-
tive/Interest-based685);

679 Buhring-Uhle C., Kirchhoff L., Scherer G., Arbitration and Mediation in Interna-
tional Business, Kluwer Law International, 2006, 190.
680 Steadman B.J., Todd F., Commercial Mediation, IUTA&Company, 2nd Ed, 2016, 
21,22. 
681 American Arbitration Association, Handbook on Mediation, 2, 2010, 28, 30.
682 Spencer D., Principles of Dispute Resolution, 2nd Edition, Thomson Reuters, 2016, 61.
683 cercvaZe g., mediacia, gamomcemloba meridiani, Tb., 2010, 141.
684 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 170.
685 Fenn P., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 62.

b) SemfasebliTi/SefasebiTi686, rodesac mediatoris ro-
li aqtiuria,687 aRniSnul models xSirad uflebebze da-
fuZnebul mediacis warmoebis models uwodeben (evaluative/
rights-based)688  da 

g) transformatiuli (transformative) mediacia689. 
aseve, aRsaniSnavia, rom maT Soris avstraliis magaliTze 
damkvidrda mediaciis distanciaze warmoebis e.w. Shuttle 
Mediaton690, ra drosac mxareebi teritoriulad sxvadasx-
va lokaciaze arian ganTavsebuli da mediatori maTTan 
fizikurad misvlis safuZvelze, individualur reJimSi 
awarmoebs mediacias. mediaciis warmoebis aRniSnul mod-
els aseve axasiaTebs zemoaRniSnuli niSnebi, rasac avs-
traliur doqtrinaSi xazgasmiT gamoyofen mecnierebi691.

1.1.6.1 xelSemwyobi 

e.w. mxardamWeri mediaciis warmoebisas mediatori ar aris 
uflebamosili mxareebs misces raime rCeva an rekomenda-
cia davis ama Tu im formiT gadawyvetis kuTxiT692, aramed 
mediatori mxolod fasilitacias693 gaswevs da mxareebs 
specialuri unarebis gamoyenebiT cdilobs aqtiurad Seu-
wyos xeli konkretuli SeTanxmebis miRwevaSi, is Tavisi un-

686 cercvaZe g., mediacia, gamomcemloba meridiani, Tb., 2010, 141.
687 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 170.
688 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 12, 31.
(Evaluative Mediation-s msgavsi niSnebiT xasiaTdeba doqtrinaSi gavrcele-
buli kidev erTi modeli mediaciis Settlement Medaition /Result-based Me-
diation, romlis farglebSic mediatori konkretuli Sedegis miRwevis 
garSemo amuSavebs mxareebs).
689 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 31.
690 e.w. „moZravi mediacia“.
691 Boulle L., Field R., Australian Dispute Resolution, Lexis Nexis Butterworths, 2017, 
272.
692 Mantle M., Mediation: A practical guide for lawyers, Dundee University Press, 
Dundee, 2011, 132.
693 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 240.
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arebiT maqsimalurad uzrunvelyofs mxareebis procesSi 
CarTulobas694. am dros mxareebi Tavad axdenen sakuTari 
interesebis pozicionirebas da lobirebas, rac maT metad 
rTavs procesSi da erTgvari sakuTrebis gancda uCndebaT 
SeTanxmebis pirobebisadmi, radgan es maT uSualo Car-
Tulobis inteleqtualur Sedegs warmoadgens695 da xels 
uwyobs mxareebs awarmoon efeqturi molaparakebebi696.
uflebebze dafuZnebuli mediaciis warmoebis koncefcia 
imas gulisxmobs, rom mxareebi molaparakebis gziT cdi-
loben miaRwion im Sedegs, rac SeeZloT davis sasamarTlos 
gziT warmarTvis SemTxvevaSi mieRwiaT, maSin rodesac in-
teresze dafuZnebuli mediaciis warmoebis dros mxareebi 
aqcents akeTeben sakuTar interesebze, da eZieben iseT ga-
mosavals, romelic saukeTesod Seefereba maT konkretul 
interess, saWiroebas697.
interesze damyarebuli mediaciis dros mediatori mx-
areebs xels uwyobs maqsimalurad mxarebis interesze 
morgebuli molaparakebebis procesi awarmoon, raTa 
Sedges orive mxaris interesis gaTvaliswinebiT saboloo 
SeTanxmeba saqmeze698. mediatori am dros exmareba mxareebs 
Tavad699 miaRwion SeTanxmebas. 
am tipis mediacias axasiaTebs oTxi ZiriTadi elementi700:
1.	 mediatori aqcentirebulia procesze, uSualod mis wi-

694 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
New York, 2006, 174.
695 Kumar A., Alternative Dispute Resolution System, Global and National Perspec-
tive, K.K. Publications, 2016, 106.
696 Ponte L., Cavenagh T., Alternative Dispute Resolution in Business, West Educa-
tional Publishing, Ohio, 1999, 97.
697 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 169.
698 Fenn P., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 62.
699 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 9.
700 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 37, 38. 

naSe mimdinare procesis msvlelobaze, uzrunvelyofs 
mis srulad mxareebis mier gaZRolas.

2.	 mediatori aqcentirebulia mxareebze, uqmnis mxareebs 
srul SesaZleblobas maqsimalurad CaerTon proces-
Si da miiRon maTTvis sasargeblo gadawyvetileba, rac 
iqneba maTi sakuTari msjelobis da interesebis anal-
izze miRebuli gadawyvetileba701.

3.	 mediatori aqcentirebulia mxareebs Soris efeqturi 
komunikaciis warmarTvaze, uqmnis mxareebs srul Sesa-
Zleblobas awarmoon efeqturi komunikacia erTmaneTs 
Soris;

4.	 mediatori aqcentirebulia mxareebs awarmoebinos maT 
interesebze aqcentirebuli molaparakeba;

msgavsi mediaciis mimdinareobisas mediatori svams im sax-
is kiTxvebs, rac erTi mxriv mxareebs exmareba daanaxos 
erTmaneTis interesi, iseve rogorc meore mxriv, mediato-
ri cdilobs Tavad Seiqmnas warmodgena, Tu ra saxis urT-
ierTobis garSemo atarebs mediacias, raTa esmodes Tu 
raSi mdgomareobs mxareebis realuri interesi davisadmi 
an davis SeTanxmebiT dasrulebisadmi702. msgavs procesSi 
mediatori ar aZlevs mxareebs raime saxis rekomendacias, 
an rCevas, aseve ar afiqsirebs Tavis mosazrebas imasTan 
dakavSirebiT, Tu ra SeiZleba iyos saukeTeso piroba Se-
TanxmebisTvis an ra SedegiT SeiZleba dasruldes dava Tu 
is gadainacvlebs sasamarTlo darbazSi, aramed mediatori 
ubralod procesis kontrolis sadaveebTan aris, da xels 
uwyobs mxareebs miiRon konkretuli gadawyvetileba Se-
Tanxmebis pirobebTan dakavSirebiT703, rac garanti unda 
iyos da  momavalSi moemsaxureba mxareebs Soris kargi pi-
radi Tu biznes urTierTobis SenarCunebas704.

701 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 240.
702 Fenn P., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 62.
703 iqve, 62.
704 Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong 
Kong, Cambridge University Press, Cambridge, 2017, 9.



164 165

am stiliT mediaciis gaZRolisas mediatori ufro metad 
„icavs“ uSualod mediaciis procesis msvlelobas, da na-
klebad ereva procesis SedegSi da mis SinaarsSi, amiT is 
mxareebs ubiZgebs miiRon sakuTari gadawyvetileba davis 
gadawyvetasTan dakavSirebiT705.

1.1.6.2 SefasebiTi 

e.w. SemfasebliT mediaciis warmoebisas mediatori ar aris 
SezRuduli Sefaseba gaakeTos mimdinare molaparakebebis 
procesis da rig SemTxvevaSi konkretuli araboWviTi xasi-
aTis rCeva da rekomendacia misces davaSi CarTul mxareebs, 
Tu rogor SeiZleboda ukeTesad miRweul iqnes sakiTxze 
SeTanxmeba. Tumca msgavsi saxis Careva mxareebs Soris mim-
dinare mediaciaSi mediatoris mxridan dasaSvebia mxolod 
uSualod orive mxaris moTxovnis SemTxvevaSi706. msgavsi 
stili mediaciis warmoebis amerikis SeerTebul StatebSi 
iRebs saTaves707; mas xSirad „sarekomendacio mediacias“ da 
xelSemwyobi mediaciis hibridul formas uwodeben708. 
uflebebze damyarebuli mediaciis warmoebisas media-
tori exmareba mxareebs miaRwion SeTanxmebas, ra drosac 
uTiTebs mxareebs maTi poziciis sisusteebze da iribad mi-
aniSnebs Tu ra SedegiT SeiZleba dasruldes mxareebs So-
ris samarTlebrivi dava, Tu mediaciidan saqme sasamarTlo 
darbazSi gadainacvlebs709.  msgavsi mediaciis warmoebisas 
mediatori mxareebs formalur da araformalur rekomen-
dacias aZlevs710 imasTan dakavSirebiT, Tu ra iqneba media-

705 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 37.
706 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 35.
707 iqve, 241.
708 Ponte L., Cavenagh T., Alternative Dispute Resolution in Business, West Educa-
tional Publishing, Ohio, 1999, 97.
709 Fenn P., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 63.
710 iqve, 63.

ciis miznebisTvis saukeTeso SeTanxmebis piroba anu Tavad 
sTavazobs mxareebs Tavis xedvas davis SeTanxmebiT das-
rulebis konkretuli pirobebis Sesaxeb711. msgavsi tipis 
mediaciis dros mediatori mTavar aqcentebs mxareTa uf-
lebriv nawilze da samarTlianobis principze akeTebs da 
ara interesebze, rac SeiZleba mxareebs amoZravebdeT.
uflebebze damyarebuli mediaciis formis ganviTarebam 
sakmaod didi kritika712 daimsaxura mediaciis fasilitaci-
uri formis mxardamWerebSi, iseve rogorc mediaciisadmi 
zogadad skeptikurad ganwyobil iuridiul sazogadoeba-
Si. kritikis mTavar safuZvels warmoadgenda is garemoeba, 
rom mediators ar unda hqonoda mxareebisTvis raime saxis 
rekomendaciis gakeTebis ufleba da ar unda Careuliyo 
mxareTa nebis avtonomiaSi, riTac miaCndaT, rom xdeboda 
mediaciis mTavari maxasiaTebeli niSnis daknineba. am kuTx-
iT niSandoblivia, rom mediatoris neitralitets ar unda 
daemuqros safrTxe, iseve rogorc procesis warmoeba ar 
unda daemsgavsos SejibrebiT process, winaaRmdeg SemTx-
vevaSi mediacia dakargavs ndobas sazogadoebaSi. maT So-
ris iqneba riski imisa, rom mxare romlis interesis sawi-
naaRmdego SeiZleba aRmoCndes mediatoris SeTavazeba 
datovebs mediaciis process713. Sesabamisad, msgavsi stil-
iT mediaciis warmoebisas mediators realurad uwevs dai-
Wiros balansi mxareebis interesebs Soris da ar gaaCinos 
raime saxis kiTxvis niSani misi neitralurobis da miuker-
Zoeblobis mimarT714.
Tumca uflebebze damyarebuli mediaciis warmoeba dRe-
sac warmatebiT mimdinareobs da am formis mxardamWer-
Ta poziciiT mediacias ar adgeba Cirqi, imis gaTvalis-
winebiT, rom mediatorma rac ar unda urCios mxareebs an 

711 Kajkowska E., Enforceability of Multi-Tiered Dispute Resolution Clauses, Hart 
Publishing, Oxford and Portland, 2017, 9.
712 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 6, 7.
713 Penny B., Mediation Law, Routledge Taylor&Francis Group, 2013, 7.
714 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 242.
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SesTavazos saboloo gadawyvetilebis mimRebi mainc Tavad 
mxareebi arian da maT ar ezRudebaT arCevani iyvnen saku-
Tari konfliqtis gadaWris saqmeSi damoukideblebi da er-
TaderTi mxare vinc iRebs gadawyvetilebas.

1.1.6.3 gardaqmniTi 

mediaciis aRniSnuli stili ukavSirdeba robert buSis da 
jozef folgeris saxels, romelTac miaCndaT, rom media-
ciis gamoyenebiT SeiZleba konfliqtis mxareebis urTier-
Tobebis saxecvlileba715. e.w. transformaciuli mediaciis 
warmoebisas mediatori nawilobiv iyenebs fasilitaciur 
stils procesis warmoebis da rig SemTxvevaSi imave medi-
aciis warmoebisas iyenebs SemfasebliT stils mediaciis 
warmoebis procesis msvlelobisas dafiqsirebuli saW-
iroebebis Sesabamisad, ra drosac orive mxares erTi meo-
res perspeqtividan da gadmosaxedidan cdilobs Seaxedos 
sakiTxis aqtualur mxares716. aRniSnuli stiliT mediaciis 
warmoebis dros mediatori axdens mxareebis sakuTar TavSi 
gaZlierebas, raTa monaxon resursi miiRon sakuTari gad-
awyvetileba da meore mxriv, mxareebs mouwodebs aRiaron 
meore mxare da misi poziciebi gaiTvaliswinon717.
transformaciuli mediaciis dros, rac uaxlesi koncef-
ciaa mediaciis procesis warmarTvis, orive mxare faqto-
briv adasturebs erTmaneTis realur interesebs da Rire-
bulebebs erTobliv Sexvedraze da winaswar gacxadebuli 
poziciebiT mimdinareobs molaparakebebi, raTa moxdes 
erToblivad Sejereba saerTo misaReb poziciaze, rasac 
Tavis mxriv mediatori xels uwyobs da axdnes procesis 
fasilitacias, mihyveba mxareebis mier dasaxul gegmas da 

715 Mantle M., Mediation: A practical guide for lawyers, Dundee University Press, 
Dundee, 2011, 132.
716 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 244.
717 Mantle M., Mediation: A practical guide for lawyers, Dundee University Press, 
Dundee, 2011, 132.

struqturas procesis msvlelobis718, ra drosac exmareba 
mxareebs ukeT gaiazron erTmaneTis poziciebi, iseve ro-
gorc mxareebs Soris warmoSobili konfliqtis realuri 
mizezebi, raTa amis safuZvelze mxareebma miaRwion kon-
fliqtis gadaWras. am stiliT mediaciis warmoebas axasi-
aTebs, rom mxareebs kargad esmiT erTmaneTis saWiroebebi 
da interesebi da cdiloben miiRon am yvelafris gaTval-
iswinebiT yvelasTvis misaRebi SeTanxmeba719.
aRsaniSnavia, rom mediaciis warmoebis modelebis mixedviT 
mxareebi xSir SemTxvevaSi arCeven ama Tu im mimarTulebiT 
gamocdilebis mqone mediatorebs, igulisxmeba gamoc-
dileba mediatorebis awarmoon interesze an uflebebze 
damyarebuli mediacia720.

1.1.6.4 procesis warmarTvis inovaciuri formebi

1.1.6.4.1 „moZravi mediacia“

avstraliaSi maT Soris dainerga specialuri forma medi-
aciis, romelsac Shuttle721 mediation-s uwodeben, ra drosac 
mediatori sxvadasxva teritoriul erTeulSi ganlage-
bul mxareebs Soris, transportis gamoyenebiT gadaadg-
ildeba da aTanxmebs pirobebs. mediaciis am formisaTvis 
maxasiaTebelia swored is, rom mxareebs erTad mediatori 
ar kribavs. 
aRniSnuli formis gamoyenebam biZgi misca aRniSnuli 
saxelwodebiT mediaciis procesis iseTi stiliT gaZRo-
las mediatoris mxridan, rodesac is mxareebs erTad ar 
axvedrebs da Tavad maT Soris mimosvliT da informaciis 

718 Peter F., Commercial Conflict Management and Dispute Resolution, Spon Press, 
2012, 63.
719 Chern C., The Commercial Mediator’s Handbook, informa Law from Routledge, 
2015, 244.
720 Partridge M.V.B., Alternative Dispute Resplution, Oxford University Press, Ox-
ford, 2009, 93.
721 Boulle L., Field R., Australian Dispute Resolution, Lexis Nexis Butterworths, 2017, 286.
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gacvliT cdilobs marTos procesi722. aRniSnuli formis 
gamoyenebas mediatoris mxridan xSirad aqvs Tavisi axsna 
da winapiroba, radgan rig SemTxvevaSi barieri marTlac 
SeiZleba iyos teritoriuli daSoreba mxareebis, Tumca 
rig SemTxvevaSi saxeze aris iseTi tipis molaparakebebi, 
rodesac mxareebs ar surT erTmaneTTan pirdapiri komu-
nikacia da amisTvis mediators iyeneben (mag: saerTaSoriso 
davebSi, saojaxo davebSi nawilobriv, SromiT davebSi). 
doqtriniseulad sam723 ZiriTad winapirobas gamoyofen 
ris gamoc mediaciis am formiT warmoebam fexi moikida 
praqtikaSi:
a) Tavidan iqnes aridebuli konfrontacia, rodesac media-
cia mimdinareobs maRali daZabulobis fonze;
b) mxareebs aqvT konfidencialuri informacia da misi do-
zirebulad meore mxarisTvis miwodebas mesame neitralu-
ri piris gamoyenebiT arCeven;
g) mediators eZleva saSualeba Riad asaubros mxareebi 
iseT Tundac arakonfidencialuri xasiaTis informaciis 
Sesaxeb, razec mxareebi erTmaneTis TandaswrebiT ver is-
aubrebdnen. 
Tumca unda aRiniSnos, rom am stiliT mediaciis Catare-
bas Tavisi uaryofiTi mxareebic gaaCnia, kerZod, msgavsi 
mediacia calsaxad ufro met dros moiTxovs, vidre orive 
mxaris CarTulobiT erToblivi Sexvedrebis warmoebisas, 
iseve rogorc albaToba izrdeba imisa, rom mediatoris mi-
ukerZoeblobas SesaZloa erT-erTi mxaris mxridan daesvas 
kiTxvis niSani, iseve rogorc aseTi mediaciis dros mTeli 
datvirTuloba mediatorze modis da mxareebi erTgvarad 
aqtiuri procesisgan gamoTiSul mdgomareobaSi imyofe-
bian.

722 Wode M., Rabe C.S., Mediation, Springer, Berlin, 2014, 6.
723 Roberts M., Mediation in Family Disputes, Ashgate, 2014, 133.

1.1.6.4.2 onlain mediacia

mediacia, rogorc davis gadawyvetis efeqturi alter-
natiuli saSualeba imdenad moxmarebadi da popularuli 
xdeba, rom misi momxmareblebisTvis mediaciis kidev ufro 
efeqturad da komfortulad moxmarebis SeTavazebis meqa-
nizmebze gamudmebiT fiqrobs saerTaSoriso samarTle-
brivi sazogadoeba, rac maT Soris mis damatebiT farTod 
gavrcelebas kidev ufro metad uwyobs xels.
mediaciis, rogorc davebis gadawyvetis efeqturi alter-
natiuli saSualebis damkvidrebis paralelurad, maT So-
ris saerTaSoriso davebis gadawyvetis formad mediaciis 
sul ufro da ufro gamoyenebis kvaldakval viTardeba 
da erTgvarad biZgi eZleva evropul qveynebSi kidev er-
Ti axali novaciis damkvidrebas mediaciis mimarTulebiT, 
kerZod, saubaria e.w. E-Justice -ze mediaciis procesSi, Tum-
ca unda aRiniSnos, rom am mimarTulebis danergvaSi amer-
ikis SeerTebuli Statebi namdvilad pioneria724, Tumca 
dReisTvis araerT evropul qveyanaSi msgavsi forma media-
ciis warmoebis ukve kargad aris danergili725.  faqtia, rom 
tradiciuli formebi davis gadawyvetis, iseTi rogoric 

724 Bhatia K.V., Candlin C., Gotti M., Discourse and Practice in International Commer-
cial Arbitration, 2012, 213.
e.w. „onlain mediacia“-s safuZveli Caeyara 1996 wlis ivlisSi amerikis 
SeerTebul StatebSi, kanzasis StatSi. kerZod, kompiuteriT gatace-
bulma pirovnebam Seqmna veb-gverdi, romelzec aqveynebda adgilobriv 
siaxleebs, maT Soris akopirebda informacias radiodan, televiziidan, 
gazeTebidan, maT Soris sityvasityviT imeorebda maT Soris sagazeTo 
publikaciebSi dafiqsirebul teqsts, ramac gamoiwvia adgilobrivi be-
Wduri mediis redaqtoris mxridan masTan dakavSireba da dadanaSaule-
ba saavtoro uflebebis uxeS darRvevaSi, Sedegad saitis saqmianoba 
droebiT SeCerda, Tumca aRniSnulma pirovnebam mimarTa samarTlebriv 
rCevas, maT Soris daukavSirda onlain ombudsmenis ofiss, romelic ram-
denime Tvis dafuZnebuli proeqti iyo masaCusetis informaciuli te-
qnologiis da davis gadawyvetis centrSi, (amhersti) jenet rifkinisa da 
iTTan katSis mier, romelTac am konkretul davaSi gawies mediatoris 
funqcia eleqtronuli saSualebebis (meili, skaipi da a.S.) gamoyenebiT 
da mxareTa Soris Sedga SeTanxmeba.
725 italiaSi ODR-s ganviTareba dakavSirebulia milanis saarbitraJo 
palatasTan 2003 wlidan, <http://www.risolvionline.it>.[15.05.2018]
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aris sasamarTlos winaSe saqmiswaroeba an Tundac saar-
bitraJo saqmiswarmoeba, aRar warmoadgens efeqtur meqa-
nizms, raTa gaumklavdes dRiTidRe mzard davebs mxareebs 
Soris, maT Soris dabali Rirebulebis da sazRvarTSorisi 
davebis matebis fonze726. evropuli gadmosaxedidan mar-
tivi, efeqturi, drouli da xelmisawvdomi formebis ar-
seboba davis gadawyvetis meqanizmebisa aris dRevandeli 
saWiroeba727, rac kargad moexseneba evropel kanonmdeb-
els728, romelmac miiRo Sesabamisi evropuli direqtiva da 
regulaciebi, razec qvemoT iqneba saubari. 
axali evropuli CarCo regulaciebi xels uwyobs davis 
gadawyvetis meqanizmebis implementacias da integracias 
samoqalaqo marTlmsajulebis sistemaSi evropis masSta-
biT729.
2013 wlis 21 maiss evropis parlamentma miiRo onlain dav-
ebis gadawyvetis mxardamWeri regulacia (Regulation no 
524/2013730), rac maT Soris damatebiTi biZgi gaxda evropis 
qveynebSi onlain davebis gadawyvetis formis da plat-
formis danergvisTvis731. aRniSnuli regulaciis mizans 
warmoadgens momxmareblebs da mwarmoeblebs Seuqmnas 
komfortuli garemo, rodesac naklebi danaxarjiT da sa-
samarTlo procedurebis gareSe SeZleben davebis mogva-

726 Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge 
University Press, Cambridge, 2018, 101.
727 Carvalho J.M., Carvalho C., Online Dispute Resolution Platform in Alberto de 
Franceschi (ed), European Contract Law and the Digital Single Market –The Implica-
tions of the Digital Revolution, Intersentia, 2016, 245, 246.
728 Carvalho J.M., Nemeth K., Implementation of the Consumer ADR Directive in 
the EU Member States, EuCML Journal of European Consumer and Market Law, C.H.
BECK, Vol 7, 2/2018, 81.
729 Cortes P., Consumer ADR in Spain and the United Kingdom, EuCML Journal of 
European Consumer and Market Law, C.H.BECK, Vol 7, 2/2018, 82.
730 ix. <http://eur-lex.europa.eu/eli/reg/2013/524/oj>.[15.05.2018]
731 Steffek F., The Relationship between Mediation and Other Forms of Alternative 
Dispute Resolution in The Implementation of the Mediation Directive, (Compilation 
of in-depth Analysis) European Parliament Directorate-General for Internal Poli-
cies, 2016, 52, 53. <http://www.europarl.europa.eu/supporting-analyses>. 
[15.05.2018]

rebas, maT Soris onlain vaWrobis sivrcidan warmoSobil 
davebze732. 
aRsaniSnavia, rom evrokomisiam 2011 wels Catarebuli kv-
levis Sedegad (romeli kvlevac maT Soris safuZvlad 
daedo 2013 wlis davis alternatiuli saSualebis evrop-
ul direqtivas733), gamovlinda, rom daaxloebiT 78% mcire 
davebis monawileebis, aRar agrZelebdnen warmoSobil 
samarTlebriv davas, masTan dakavSirebuli xarjebis da 
saqmiswarmoebisTvis saWiro drois danaxarjis gaTvalis-
winebiT734.
internet sivrcis, internet platformis ganviTareba xe-
ls uwyobs735 axali komunikaciis sferoebis Camoyalibebas, 
sadac maT Soris ukve SesaZlebelia konfliqtis mxaree-
bis CarTulobiT sadavo sakiTxebis Sesaxeb SeTanxmebebis 
miRweva. bolo wlebis manZilze xdeba informaciuli te-
qnologiis informaciuli komunikaciur teqnologiad 
gardaqmna, ra drosac eleqtronuli komunikaciis farTo 
teqnikuri SesaZleblobebi iZleva. amasTanave, aRsani-
Snavia, rom eleqtronuli komerciis (e-commerce) ganvi-
Tarebis paralelurad Cndeba saWiroeba Sesabamisi meqa-
nizmis Seqmnisa, romelic davis alternatiuli saSualebis 
eleqtronul saSualebad Camoyalibdeba736.
interneti ayalibebs onlain vaWrobis da komerciis msof-

732 Van Gelder E.M., Biard A.B., The Online Dispute Resolution Platform after one 
Year of Operation: A Work in Progress with Promising Potential, Legal Journal Consu-
menten &Recht, TvC UITGEVERIJ, Paris, 2018, 77.
733 ix. EU Directive 2013/11/EU.
734 Van Gelder E.M., Biard A.B., The Online Dispute Resolution Platform after one 
Year of Operation: A Work in Progress with Promising Potential, Legal Journal Consu-
menten &Recht, TvC UITGEVERIJ, Paris, 2018, 77.
735 Brinkmann M.C., E-mediation im offentlichen Bereich in Niedostadek A.,(hrsg) 
Praxishandbuch Mediation, Richard Boorberg Verlag, Stuttgart, 2010, 376.
736 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 587.
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lios737, rac yoveldRiurad mzardi  kategoriaa738, iseve 
rogorc nebismieri sxva bazari, es bazaric orientirebu-
lia klientis kmayofilebaze da efeqtur muSaobaze, Tum-
ca xSiria xarvezebi onlain vaWrobasTan dakavSirebiT, 
rac iwvevs xSir konfliqtur situacias da xeli eSleba739 
bazris harmoniul ganviTarebas xangrZlivvadiani davebis 
fonze.  msgavsi situacia gaxda erTgvari maprovocire-
beli faqtori onlain davebis sistemis danergvisa, raTa 
momxmareblebs SeeTavazoT warmoSobili davebis drouli 
da komfortuli gadaWris gzebi da meqanizmebi740.
eleqtronuli teqnologiebis ganviTarebas ar aqvs masSta-
bi, Sesabamisad, dRiTidRe iqmneba da ixveweba davebis 
eleqtronul sivrceSi gadawyvetis SesaZleblobebi741. am 
mimarTulebiT aRsaniSnavia maT Soris WIPO742 (inteleqtu-
aluri sakuTrebis msoflio organizacia)-s arbitraJis da 
mediaciis centris ODR-s programa, romlis gamoyenebiT 
inteleqtualuri sakuTrebis Sesaxeb davebis mediaciiT 
mogvarebas onlain sTavazobs dainteresebul mxareebs.
2011 wlis 25 oqtombers evro parlamentma miiRo kidev er-
Ti rezolucia ADR-s mxardasaWeri, romelSic maT Soris 
naxsenebia da miTiTebaa gakeTebuli ODR-s ganviTarebis 
did potencialze743 mcire zomis sarCelebze744, Tu sazR-

737 Christopher H., Astrid S., Resolving Mass Disputes, Edward Elgar Publishing, UK, 
2013, 240.
738 Commission Staff Working Document Report on cross-border e-commerce in the 
EU SEC (2009), 283.
739 Cortes P., Developing Online Dispute Resolution for Consumers in the EU : a pro-
posal for the regulation of accredited providers, 2010, 19, International Journal of Law 
and Information Technology #1.
740 Christopher H, Astrid H., Resolving Mass Disputes, Edward Elgar Publishing, UK, 
2013, 240.
741 onlain mediaciis servisi Juripax (sTavazobs mediatorebs SesaZleblo-
bas iqonion onlain programa procesis warmoebis, igulisxmeba onlain 
formebi, onlain CarTvebis platforma, saqmiswarmoebis programa).
742 World Intellectual Property Organisation
743 Civil Justice Council, ODR-report, 5.
744 Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge 
University Press, Cambridge, 2018, 44.

varTSorisi davebis warmoebisas745 (cross-border litigation),  
Tumca am formas davis gadawyvetisa hyavs kritikosebic, 
romelTac miaCniaT, rom regulirebis simcire da TviTon 
eleqtronuli teqnologiebis siZvire aris is gamowveva, 
rac eleqtronuli formiT davis gadawyvetis damkvidre-
bas xels SeuSlis da xdis araefeqturs746, meore mxriv, on-
lain davis gadawyvetis Semdgomi ganviTarebis problemas 
swored am formiT sargeblobis tendenciis zrdas asaxe-
leben, rac onlain warmoebis gadatvirTvas gamoiwvevs747, 
rac maT Soris am saxis servisis momwodebeli organi-
zaciebisTvis SeiZleba gaxdes problema748. UNCITRAL Tavis 
ODR wesebSi prognozirebs weliwadSi ramdenime milionam-
de SemTxvevis fiqsirebas749 uaxloes periodSi750, rodesac 
gamoyenebuli iqneba ODR, xolo E-Commerce-s ganviTarebis 
kvaldakval es moxmareba asobiT milionamde751 SeiZleba 
avides.  calsaxad SeiZleba iTqvas, rom evrokomisiisTvis 
ODR-s gamoyenebis idea misaRebi gaxda im garemoebis gaT-
valiswinebiT, raTa damatebiT daeWira mxari evrokavSiris 

(aRniSnuli direqtivis Sesabamisad, momxmareblebs unda hqondeT sa-
Sualeba davis gadawyveta SeZlon onlain, da Sesabamisad ADR servisis 
mimwodeblebs uwevT ODR teqnikis qona, radgan sxvanairad gaWirdeba 
evropis masStabiT mcire zomis davebis, rogoric ZiriTadad momxmare-
blebis sferoSi arsebul davebs exebaT gadawydes naklebi finansuri da-
naxarjiT, miT ufro rodesac saxezea sazRvarTSorisi (cross border) dava 
mxareebs Soris.
745 Susskind R., Tomorrow’s Lawyers: An Introduction to Your Future, Oxford Uni-
versity Press, Oxford, 2013, 10.
746 Cortes P., Online Dispute Resolution for Consumers in the European Union, 2010, 
183.
747 Heetkamp S.J., Online Dispute Resolution bei grenzuberschreitenden Ver-
brauchervertragen, V&R Unipress, Universitatsverlag Osnabruck,2018,54.
748 Rule C., Rogers V., Del Duca F.L., Designing a Global Consumer Online Dispute 
Resplution (ODR) System for Cross-Border Small Value –Hign Volume Claims-OAS 
Developments in Uniform Commercial Code Law Journal (UCCLJ) 2010, 221, 228.
749 Rogers V in Wahab M.A., Katsh E., Rainey D., Online Dispute Resolution (ODR): 
Theory and Practice, Eleven International Publishing, 2011, 122.
750 Vgl. UNCITRAL, A/CN.9/WG.III/XXIV/CRP.2,
751 Rule C., Rogers V., Del Duca F.L., Designing a Global Consumer Online Dispute 
Resplution (ODR) System for Cross-Border Small Value –Hign Volume Claims-OAS 
Developments in Uniform Commercial Code Law Journal (UCCLJ) 2010, 221.



174 175

sazRvrebSi cifruli vaWrobisTvis752, xolo Tavis mxriv 
UNCITRAL eleqtronuli komerciis Semdgom ganviTare-
bas avtomaturad ukavSirebs onlain davis gadawyvetis 
sistemis Camoyalibebas753.
onlain davis gadawyvetis meqanizmi, romelic warmoadgens 
davis gadawyvetis alternatiuli meqanizmebis „axalgazr-
da754“ warmomadgenels, gansakuTrebiT sxvadasxva qveyanaSi 
arsebuli modave mxareebis magaliTze kargad muSaobs755 da 
kidev ufro gaamarTlebs, radgan realurad mxareebs aqvT 
efeqturi saSualeba ise, rom bileTis xarjic ar gawion da 
ar mouwioT ama Tu im iurisdiqciaSi Casvla, adgilobrivi 
samarTlebrivi sistemis gacnoba, moaxerxon da awarmoon 
molaparakebebi maTi interesebis dacvis mizniT da dasa-
cavad756. onlain saSualeba iZleva SesaZleblobas axali 
inovaciuri midgomiT da organizebuli formiT moxdes 
davis gadawyveta757.
rigi qveynebis kanonmdeblobaSi SeiZleba pirdapir ar iy-
os msgavsi termini gawerili da gaTvaliswinebuli, Tumca 
araferi krZalavdes msgavsi teqnikuri saSualebebis gam-
oyenebiT mediaciis ganxorcielebas758. 
ODR-s ganmarteba literaturaSi sxvadasxvagvarad aris 
mocemuli759, Tumca erTi aqvs yvelas saerTo, rom saqme ex-

752 Christopher H, Astrid S., Resolving Mass Disputes, Edward Elgar Publishing, UK, 
2013, 241.
753<http://www.uncitral.org/pdf/english/workinggroups/wg_3/26th_WG_III/
wp_117_e.pdf >. [15.05.2018]
754 Meller-Hannich C., Hőland A., Krausbeck E., „ADR“ und „ODR“ : Kreationen der 
europaischen Rechtspolitik. Eine kritische Wűrdigung, Zeitschrift fur Europaisches 
Privatrecht, ZEuP, Verlag C.H.BECK, Műnchen, 2014 (1), 9.
755 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 423.
756 Rule C., Online Dispute Resolution for Business, Jossey-Bass Publishing, San Fran-
cisco, 2002, 3, 4.
757 Brinkmann M.C., E-Mediation im offentlichen Bereich in Niedostadek A., (Hrsg) 
Praxishandbuch Mediation, Richard Boorberg Verlag, Stuttgart, 2010, 376.
758 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland ),Vol. II , 2014 , ISBN 978-1-78068-130-6, 52-53.
759 Heetkamp S.J, Online Dispute Resolution bei grenzuberschreitenden Ver-
brauchervertragen, V&R Unipress, Universitatsverlag Osnabruck, 2018, 31.

eba davis warmoebas im saSualebiT, sadac figurirebs ele-
qtronuli teqnologiis komponenti, Tumca am nawilSic 
sxvadasxvaoba SeimCneva, erTni miiCneven, rom „dava ele-
qtronuli teqnologiis gamoyenebiT760“ unda gadawydes, 
maSin rodesac meore mosazrebac aris damkvidrebuli, 
romlis Tanaxmad, „dava eleqtronul garemoSi sainfor-
macio teqnologiebis gamoyenebiT wydeba761.“ orive SemTx-
vevaSi teqnologiebi TamaSobs mniSvnelovan rols762,  
rodesac procesi da komunikacia modave mxareebs Soris763 
mimdinareobs ZiriTadad onlain eleqtronuli komunik-
aciis saSualebebis gamoyenebiT764 da modave mxareebi erT-
droulad fizikurad ar arian erT sivrceSi molaparake-
bis warmoebis dros warmodgenili765.
onlain davis gadawyveta (ODR766) aRqmulia, rogorc davis 
gadawyvetis767 alternatiuli saSualeba, romelic xor-

760 Duve C., Eidenmuller H.,Hacke A., Mediation in der Wirtschaft, Verlag Otto 
Schmidt, Kőln, 2011, 209.
761 Phillippe, IJODR 2014, 57,57
762 Rainey D., Mediator Ethics and the Fourth Party, ACResolution Magazine, <www.
acrnet.org>. 2014, 10. [15.05.2015]
763 Weimann/Nagel, NJ 2012, 413, 415.
764 Cortes, C.T.L.R. 2014, 172, 172.
765 Lapp T.,Online-Mediation in Haft F., von Schlieffen K.G., Handbuch Mediation, 
C.H.BECK, Munchen, 3.Auflage, 2016, 506.
766 literaturaSi aRniSnul abreviaturas xSirad vnaxavT aseve E-Media-
tion-s terminis gamoyenebiT.
767 bolo wlebia saerTaSoriso bazarze Seiqmna onlain davis gadawyve-
tis kerZo servis mimwodeblebi: a) eBay’s Dispute Resolution Center - rome-
lic Tavis sivrceSi ganxorcielebul tranzaqciebis nawilSi mxareebs 
sTavazobs davis onlain gadaWris platformas; b) Modria - warmoadgens 
eBay da Pay Pal-s ODR mimarTulebis yofili direqtoris kolin rulis 
(2003; 2011) kompanias, romelmac eBay-gan SeiZina licenzia onlain dave-
bis warmoebis da ganaviTara Tavisi eleqtronuli programa; g) The Recht-
wijzer – 2007 wels holandiis iuridiuli daxmarebis samsaxuris sabWom 
SeimuSava onlain portali, romlis mizani iyo davaSi CarTul mxareebs 
daxmarebodnen eleqtronul sivrceSi moeZiebinaT advokati, rac 2014 
wels gadaizarda kompania Hill-Tan (www.hiil.org/project/rechtwijzer) erTad 
onlain davebis gadawyvetis platformad. d) Youstice - aseve gaxlavT 
onlain platforma, romelic 2014 wels amoqmedda da emsaxureba mcire 
Rirebulebis davebis onlain gadawyvetas; e) resolver –www. Resolver.co.uk - 
kerZo platformaa, romelic momxmareblebs aZlevs saSualebas moaxdi-
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cieldeba distanciurad internet teqnologiis komu-
nikaciis gamoyenebiT768, rac aZlevs mxareebs saSualebas 
miiRon mediaciaSi monawileoba769 eleqtronuli saSuale-
bebis gamoyenebiT770, uyurebdnen erTmaneTs, usmendnen 
erTmaneTs771,  gaugzavnon772 erTmaneTs onlain informacia 
da Seinaxon onlain informacia773. xSirad moismenT mosaz-
rebas, rom esoden mzardi eleqtronuli platformebis 
da SesaZleblobebis zrdis fonze xom ar aris safrTxe 
iuristis saqmianobis samomavlod saWiroebis Semcirebi-
sa774, Tumca albaT unda SevTanxmdeT, rom msgavsi safrTxe 
naklebia, radgan ra formiTac ar unda gadawydes dava da 
raoden efeqturi procesi ar SeeTavazoT mxareebs, maT 
yovelTvis dasWirdebaT da damokidebuli iqnebian kvali-
ficiur iuridiul mrCevelze775, romelic maT Soris media-
ciaSi udides rols TamaSobs, radgan yvela im SeTavazebis 
Tu SeTanxmebis pirobis samarTlebriv analizs akeTebs, 
romelsac mis marwmunebels ukeTebs meore mxare, winaaRm-
deg SemTxvevaSi mxare namdvilad wamgebian poziciaSi aR-

non platformis gamoyenebiT davis onlain warmoeba. [15.05.2018]
768 ODR-s cnebaze maT Soris imuSava UNCITRAL-s me-3 samuSao jgufma, 
romelmac teqnikuri maxasiaTeblebi gawera.
769 Brinkmann M.C., E-mediation im offentlichen Bereich in Niedostadek A.,(hrsg) 
Praxishandbuch Mediation, Richard Boorberg Verlag, Stuttgart, 2010, 377, 378, 379, 
380, 381.
(onlain mediaciis ganviTarebis mizniT germaniam Seqmna ramdenime ele-
qtronuli platforma, rasac aqtiurad sTavazoben kerZo kompaniebi me-
diaciiT dainteresebul momxmareblebs, kerZod, gavrcelebulia Semde-
gi onlain mediaciis programebi: Wiki, Weblog, Chat, Mikro-Blogging).
770 Behme C., Probst R., Die neuen Mediationsregeln der ICC – ein Meilenstein fur 
die administrierte Mediation?, Zeitschrift fur Konflikt-Management, 17 Jahrgang, Heft, 
1/2014, Januar / Februar, Seiten 1-32, PVSt 47561, 10.
771 Ashok K., Alternative Dispute Resolution System, K.K. Publications, 2016, 106.
772 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017,424.
773 Cortes P., The Law of Consumer Redress in an Evolving Digital Market, Cambridge 
University Press, Cambridge, 2018, 44.
774 Susskind R., The End of Lawyers? Oxford University Press, Oxford, 2010,115.
775 Meller-Hannich C., Hőland A.,Krausbeck E., „ADR“ und „ODR“ : Kreationen der 
europaischen Rechtspolitik. Eine kritische Wűrdigung, Zeitschrift fur Europaisches 
Privatrecht, ZEuP, Verlag C.H.BECK, Műnchen, 2014 (1), 36.

moCndeboda.
xSirad onlain formiT davis sasamarTlos gare meqa-
nizmis saxiT gamoyenebisas onlain formas davis „meoTxe 
mxares“ uwodeben776 (fourth party777). davis onlain gadawyve-
tis formebi viTardeba da rig SemTxvevaSi ukve saCivris 
eleqtronulad registraciac xdeba SesaZlebeli da sru-
lad procesis onlain marTva778, riTac uSualod davis gad-
awyvetis alternatiuli meqanizmis saxes779 iRebs es axali 
mimarTuleba. faqtia davis gadawyvetis alternatiuli 
meqanizmebi780 da gansakuTrebiT mediacia, maT Soris on-
lain mediaciis saxiT, gansakuTrebiT iZens popularobas 
da momxmareblebSi interess.
eleqtronuli saSualebebiT davis gadawyvetis forma da 
gza xdeba inovaciuri midgoma, rac damatebiT komforts 
uqmnis momxmarebels, gansakuTrebiT SeimCneva am meTo-
diT evropasa da amerikis sxvadasxva StatebSi konkretuli 
specifikuri davebis mogvarebis praqtikis Camoyalibe-
ba, iseTi rogoric aris samomxmareblo781 Tu mcire biznes 
davebi. biznesisTvis davis warmoeba yoveldRiuri re-
alobaa782, es iqneba dava momxmareblebTan Tu TviT bizne-
sis SigniT partniorebs Soris samarTlebrivi gaugebrobe-
bi, Tu saxelmwifosTan, rasac ver aicilebs biznesi da mis 
interesebSic Sedis xelT iqonios drouli da efeqturi 
meqanizmebi warmoSobili davis regulirebis misi inter-
776 Heetkamp S.J., Online Dispute Resolution bei grenzuberschreitenden Ver-
brauchervertragen, V&R Unipress, Universitatsverlag Osnabruck,2018, 36-37.
777 Katsh E., Rifkin J., Online Dispute Resolution: Resolving Conflicts in Cyberspace, 
Jossey-Bass Publishing, 2001, 93. 
778 Thompson, The Growth of ODR, 2.
779  Heetkamp S.J., Online Dispute Resolution bei grenzuberschreitenden Ver-
brauchervertragen, V&R Unipress, Universitatsverlag Osnabruck,2018, 38.
780 Hofmeister L., Slopek D.E.F., Schutzfähigkeit von Online Dispute Resolution Ver-
fahren, Verlag Otto Schmidt, Koln, Heft 1/2013, 29.
781 ix. germaniis federaciuli respublikis 2016 wlis 19 Tebervlis 
kanoni samomxmareblo davis warmoebis Sesaxeb: Verbraucherstreitbeilegungs-
gesetz, BGBl.2016,Teil I Nr.9 vom 25.02.2016, S.254-274.
782 Rule C., Online Dispute Resolution for Business, Jossey-Bass Publishing, San Fran-
cisco, 2002, 1.
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esebis maqsimalurad dacvis xarjze (mag: mcire biznesis 
warmomadgenel kompaniebs Soris, biznesis warmomadgenel 
kompaniasa da mis momxmarebels Soris da a.S), radgan sa-
samarTloSi saqmiswarmoeba rig SemTxvevaSi aragonivrul 
drosTan da xarjebTan asocirdeba, rac xSir SemTxvevaSi 
mcire mniSvnelobis an mcire Rirebulebis davebis SemTx-
vevaSi mxareebisTvis miuRebeli xdeba783. xSir SemTxvevaSi 
inglisurenovan sazogadoebaSi mas specifikur termins 
uwodeben - ODR784 (online dispute resolution). ufro metic, ar-
ian mecnierebi, romelTac miaCniaT rom ODR-s aqvs poten-
cia da SesaZlebloba misi gamoyenebiT gadawydes kompleq-
suri didi Rirebulebis davebi785. aRsaniSnavia, rom msgavsi 
formiT davebis gadawyveta Tavdapirvelad iwyeboda ele-
qtronul saSualebebTan dakavSirebuli konfliqtebiT, 
rodesac mxareebs Soris maT Soris urTierToba eleqtro-
nuli saSualebebs da servisebs ukavSirdeboda, Tumca 
dResdReisobiT es kriteriumi aRar aris ganmsazRvreli 
da mxareTa interesis SemTxvevaSi nebismieri davis da kon-
fliqtis onlain mediaciis gziT gadawyvetis resursi aris 
Seqmnili786.
onlain mediaciis proponentebi, maT Soris mediaciisTvis 
maxasiaTebeli principebis onlain integirebas uTmoben 
did yuradRebas, rac maT Soris gamoixateba konfiden-
cialurobis dacvis valdebulebaze eleqtronuli xel-
moweris gamoyenebiT mxareebisTvis specialur formaze 
SeTanxmebaSi787.

783 Hodges C., Mass Collective Redress: Consumer ADR and Regulatory Techniques, 
European Review of Private Law, Vol 23. No. 5-2015. Wolters Kluwer Law&Business, 
UK, 2015, 831.
784 Bhatia K.V., Candlin C., Gotti M., Discourse and Practice in International Commer-
cial Arbitration, 2012, 212.
785 Susskind R., Online Dispute Resolution : for low value civil claims, Civil Justice 
Council, <https://www.judiciary.gov.uk/wp-content/uploads/2015/02/Online-Dis-
pute-Resolution-Final-Web-Version1.pdf>. 2015. [15.05.2018]
786 Susskind R., The End of Lawyers? Oxford University Press, Oxford, 2010, 220, 221.
787 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 593.

onlain mediacias788 axasiaTebs yvela is upiratesoba, rac 
tradiciul formebs davis alternatiuli gadawyvetisa, 
rig SemTxvevaSi kidev ufro naklebi drois da finansebis 
danaxarjis momtani SeiZleba iyos789.
onlain mediaciis upiratesobebs SeiZleba mivakuTvnoT790:
•	 martivia dasagegmad, mxareebiT da ufro metad maTi 

warmomadgenlebis gadatvirTuli samuSao grafikis 
gaTvaliswinebiT;

•	 mxareebs saxlidan an/da ofisidan gausvlelad SeuZli-
aT moaxdinon mediaciis procesSi CarTva, komunikacia, 
sakiTxis garSemo msjeloba da problemebis ganxilva, 
ra drosac Camoayalibeben davis dasrulebis SesaZlo 
pirobebs, iseve rogorc SeuZliaT SeimuSaon konkret-
uli SeTanxmebis pirobebi da proeqtebi gacvalon on-
lain Semdgomi gadamuSavebis mizniT791.

•	 onlain mediaciam unda dazogos xarjebi, maT Soris 
gadaadgilebasTan dakavSirebuli, rac gansakuTrebiT 
mniSvnelovania sazRvarTSorisi mediaciis warmoebi-
sas, rodesac mxareebi Tavidan icileben Soreul dis-
tanciebze mgzavrobas792.

•	 onlain sivrceSi yofna aZlevs mxareebs met dros da sa-
Sualebas mediaciis msvlelobisas momzadebuli pasux-
ebi gascen.

•	 onlain mediacia gansakuTrebiT momxibvlelia mcire 
davebis da samomxmareblo seqtorSi arsebuli kon-

788 McLaren R.H., Sanderson J., Innovative Dispute Resolution: The Alternative, 
Thomson Carswell., 2006, 4-32.7.
789 Prof. Fred Galves, Virtual Justice as Reality: Making the Resolution of E-commerce 
Disputes More Convenient, Legitimate, Efficient, and Secure, 2009, (1) Journal of Law, 
Technology & Policy
790 McLaren R.H., Sanderson J., Innovative Dispute Resolution:The Alternative., 
Thomson Carswell., 2006, 4-32. 8.3
791 Kumar A., Alternative Dispute Resolution System, Global and National Perspec-
tive, K.K. Publications, 2016, 106. 
792 Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the 
Netherlands, 2006, 27.
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fliqtebis gadawyvetis miznebisaTvis793.
•	 onlain mediacia iZleva saSualebas dokumentebi swra-

fad da TiTqmis aranairi damatebiTi xarjis sanacvlod 
eleqtronulad gaicvalos mxareebs Soris.

meore mxriv, unda aRiniSnos, rom E-Justice-s damkvidrebis 
pirvel etapze misi mTavari gamowveva TviTon mediaciisT-
vis maxasiaTebeli mniSvnelovani Tviseba warmoadgens, ro-
goric aris mediaciis mxareebis erTmaneTTan personaluri 
kontaqtis794 (e.w. face-to-face mediation /contact) saWiroeba, rac 
rig SemTxvevaSi mediaciis warmatebiT dasrulebis mTa-
var winapirobad aris moxseniebuli literaturaSi da maT 
Soris praqtikuli magaliTebic amaze metyvelebs, Tumca 
saWiroeba roca dgas da sxva alternatiuli SesaZleblo-
ba ar aris, ra Tqma unda eleqtronuli saSualebebis gam-
oyenebas alternativa ar aqvs. Tumca unda aRiniSnos, rom 
rig SemTxvevaSi, emociur fonze mimdinare mxareTa Soris 
davis dros795, eleqtronuli saSualebis gamoyenebiT me-
diaciis warmoebam erTi mxriv SeiZleba daacxros mxareTa 
vnebaTaRelva da meore mxriv, SesaZlebloba misces medi-
ators awarmoos procesi mSvid garemoSi, rac sabolood 
Sedegis momtani unda gamodges796.  onlain mediaciis ga-
mowvevebis kuTxiT aucilebelia aRiniSnos, procesis kon-
fidencialurad ganxorcielebis principisadmi garkveu-
li riski, imisaTvis, rom am formam mediaciis gaamarTlos, 
aucileblad unda iqnes Tavidan aridebuli am principis 
darRvevis SesaZlebloba mxareebis mier797.

793 Hodges C., Mass Collective Redress: Consumer ADR and Regulatory Techniques, 
European Review of Private Law, Vol 23.No.5-2015.Wolters Kluwer Law&Business, 
UK, 2015, 867.
794 Traest M., in Esplugues C., Civil and Commercial Mediation in Europe, Intersentia 
(Cambridge-Antwerp-Poland ),Vol. II , 2014 , ISBN 978-1-78068-130-6, 52-53.
795 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 34.
796 Alexander N., Global Trends in Mediation, 2nd Ed, Kluwer Law International, the 
Netherlands, 2006, 27.
797 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 258.

eleqtronuli formiT davebis gadawyvetas, rogorc da-
vis gadawyvetis alternatiul meqanizms momavali namd-
vilad gaaCnia, minimum im kategoriis davebze, sadac da-
vis sagnis Rirebuleba mcirea798 da realurad mxareebs 
sasamarTlosTvis mimarTvis interesi Tundac finansuri 
danaxarjis gaTvaliswinebiT ar eqnebaT, Tumca am form-
is struqturuli da instituciuri ganviTarebis kval-
dakval, rig SemTxvevaSi didi komerciuli davebis gad-
awyvetis799 an am procesis nawilobrivi gadawyvetis forma 
marTlac SeuZlia ODR-s rom Seasrulos momavalSi800, miT 
ufro imis gaTvaliswinebiT, rom mediaciis am formis ga-
moyenebas kidev ufro meti upiratesoba axasiaTebs zoga-
dad mediaciisgan gansxvavebiT, kerZod, igulisxmeba kidev 
ufro naklebi finansuri danaxarji da maT Soris naklebi 
drois danaxarji801.
am kuTxiT aRsaniSnavia maT Soris qarTuli realoba, da 
kerZod, jer kidev mediaciis Canasaxovan mdgomareoba-
Si, Cven praqtikaSi dagvidga saWiroeba mediaciis ganxor-
cielebisas eleqtronuli teqnikuri saSualebebis gamoy-
enebis, rodesac dava ucxo qveynis rezidentis CarTulo-
biT mimdinareobda802 an Tundac yofila SemTxvevebi, rode-
sac qarTveli rezidenti pirebis CarTulobiT mimdinare 
mediaciis warmoebisas gamoyenebula eleqtronuli teqni-
kuri saSualebebi.

798 Rule C., Online Dispute Resolution for Business, Jossey-Bass Publishing, San Fran-
cisco, 2002, 5.
799 Schultz T., The Roles of Dispute Settlement and ODR in Ingen-Housz A., (Arnold) 
ADR in Business, Volume II, Wolters Kluwer Law&Business, the Netherlands, 2011, 137.
800 Susskind R., The End of Lawyers? Oxford University Press, Oxford, 2010, 223, 224.
801 Rule C., Online Dispute Resolution for Business, Jossey-Bass Publishing, San Fran-
cisco, 2002, 61.
802 Tbilisis saqalaqo sasamarTlos mediaciis centris egidiT mimdin-
are mediacia ronald uillem hordeiksa (warmomadgeneli: advokati 
irakli yandaSvili) da violeta gobozova/hordeiks Soris, 2015w. saqme 
#2/21878-14, dava samediacio SeTanxmebiT dasrulda. 



182 183

1.2 mediatoris „profesiuli“ ganaTleba da 
sertificirebis standartebi

mediatoris ganaTlebasTan da ganaTlebis standartebTan 
dakavSirebiT wlebia midis diskusia da msjeloba Tundac 
iseT elementarul sakiTxze, Tu ramdenad aris savaldebu-
lo mediators hqondes specialuri ganaTleba miRebuli 
mediaciis procesSi803. wlebis win iyo xedva ganviTarebu-
li, rom mediators unarebi bunebiT unda mosdgamdes da 
raime damatebiTi am kuTxiT swavleba mizanSewonili ar 
iyo, radgan mediaciis filosofia iTxovda mediatorebi-
sgan yofiliyvnen Cveulebrivi adamianebi da ara raime kas-
ta datreningebuli pirebis804. 
dReis mdgomareobiT msgavsi diskusia esoden mZlavrad 
ar mimdinareobs da umravlesoba yalibdeba mediatorTa 
momzadebis savaldebuloobaze, Tumca qveynebis mixedviT 
midgomebi gansxvavebulia konkretuli momzadebis kurse-
bis da SinaarsTan dakavSirebiT; iseve rogorc im sakiTx-
Tan dakavSirebiT Tu vin unda gaakontrolos mediatorad 
miRebis winapirobad gaTvaliswinebuli saganmanaTleblo 
standarti, kerZod, ramdenad upriania is eqvemdebare-
bodes saxelmwifos, Tu msgavsi uflebamosilebis matare-
beli ramdenime subieqti SeiZleba Tanaarsebobdnen805.
dReisaTvis mediatorad momzadebis da mediatoris ganaT-
lebis standartebi pirdapir asocirdeba maT profesion-
alizmTan da Sesabamisad, yvela qveyanaSi moqmedi media-
ciis sistemebi cdiloben orientireba aiRon Tundac min-
imaluri doziT standartebis arsebobaze am procesSi806. 
mediatorad gaxdomis winapirobebze didia yvela qveyanaSi 
diskusia, da am standartebs ZiriTadad sam kategoriad hy-
ofen:
803 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 237.
804 iqve, 237.
805 Rőthemeyer P., Die Zertifizierungsfiktion, 17 Jahrgang, Zeitschrift fur Konf-
likt-Management, Verlag Otto Schmidt, Koln, Heft 2/2014, Januar/Februar, 66.
806  Alexander N., Steffek F., Making Mediation Law, International Finance Corpora-
tion (IFC), World Bank Group, Washington D.C. 2016, 30.

a) zogadi winapirobebi, anu mediatorobis msurvelis asa-
ki, SesaZlo profesia, ganaTlebis sfero da ar unda iyos 
nasamarTlevi (mag: avstriasa da portugaliaSi pirovneba 
unda iyos minimum 28 wlis; mag: espaneTsa da ruseTis fed-
eraciaSi savaldebuloa umaRlesi ganaTlebis qona).
b) mediatorad gaxdomis winapiroba: konkretuli sagan-
manaTleblo kursis gavla, rac yvela qveyanaSi sxvadasx-
vagvari standartiT regulirdeba (mag: avstraliaSi, 
hong-kongSi, kanadaSi, CineTSi, axal zelandiasa da aSS-Si 
40 saaTiani swavlebaa danergili;  bevr samoqalaqo samar-
Tlis qveynebSi es saaTebi gacilebiT metia, mag: avstri-
aSi 370 saaTi, germaniaSi 150 saaTi, belgiaSi 90 saaTi, ra 
saaTebic rig SemTxvevaSi maqsimum 2 wlis manZilze unda 
iqnes dagrovebuli kandidatebis mxridan)

g) mediatoris statusis miRebis Semdgom savaldebulo 
gangrZobadi ganaTlebis sistemis arseboba, romelic aseve 
yvela qveyanaSi sxvadasxvagvarad regulirdeba, iseve ro-
gorc jer kidev yvelgan savaldebulo standarts ar war-
moadgens (mag: avstraliaSi savaldebuloa 50 kredit  saa-
Tis dagroveba 5 weliwadSi, avstriaSi 25 saaTi 2 weliwad-
Si, belgiaSi 18 saaTi 2 weliwadSi da a.S).
aRsaniSnavia, rom im qveynebSi sadac dadgenili ar aris 
raime saxis treningis gavlis valdebuleba, yovelgvari 
dabrkolebis gareSe pirs SeuZlia ganaxorcielos medi-
atoris saqmianoba, Tumca msgavsi SemTxvevebi sagamonak-
lisoa, ZiriTadad yvela qveyanaSi garkveuli standartebi 
aris dadgenili, raTa pirs mieces oficialuri statusi 
mediatoris da maT Soris iqnes integrirebuli sasamarT-
los Tu ama Tu im mediatorTa gaerTianebis reestrSi807, ri-
Tac umTavresad momxmarebeli sargeblobs808.  amasTanave, 
sul ufro aqtualuri xdeba mediatorTa savaldebulo 

807 aRsaniSnavia, rom rig SemTxvevaSi reestrs awarmoebs saxelmwifos 
konkretuli warmomadgeneli uwyeba, magaliTad TurqeTSi aseTi aris 
iusticiis saministro. http://www.adbadalet.gov.tr/arabulucu [15.05.2018]
808 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998,  237.
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gangrZobadi ganaTlebis/gadamzadebis809 sakiTxi mraval 
qveyanaSi, rac maT Soris mniSvnelovani gamowveva da Tema 
gaxdeba uaxloes momavalSi saqarTvelos magaliTze, am ax-
ali instituciis kidev ufro integrirebis Semdgom saqa-
rTveloSi. mediaciisadmi moTxovnis gazrdasTan erTad 
ivaraudeba, rom standartebi mediatorTa momzadebisad-
mi gacilebiT ufro gamkacrdeba, maT Soris es gamkacreba 
saxelmwifos mxridan iqneba inicirebuli, radgan uSual-
od saxelmwifo umTavres SemTxvevaSi akanonebs am for-
mas rogorc davis gadawyvetis alternatiuli saSualebis 
kanonis doneze da meore mxriv, uzrunvelyofs aRniSnuli 
procesis farglebSi miRweuli SeTanxmebis aRsrulebis 
SesaZleblobebs.
mediaciaSi swavleba ZiriTadad aris orientirebuli me-
diatoris unarebis ganviTarebaze da praqtikul rolur 
TamaSebze keTdeba aqcenti, mediators unda hqondes ro-
gorc Teoriuli codna, aseve praqtikuli unarebi miRe-
buli mediaciis warmoebis810. rogorc wesi mediaciaSi swav-
lebis programebs uZRvebian uSualod mediaciis ganmxor-
cielebeli instituciebis warmomadgenlebi811. aRsaniS-
navia, rom SesaZlebelia ama Tu im qveynis kanonmdeblobaSi 
pirdapir iyos gawerili Tu vis aqvs treningis Catarebis 
uflebamosileba, msgavsi praqtika Zalian iSviaT812 qveyneb-
Si gvxvdeba, rom aRniSnuls pirdapir kanoni aregulireb-

809  Fritz R., Das Gűtesiegel `Zertifizierter Mediator`, 17 Jahrgang,Heft 2/2014, Janu-
ar/Februar, Seiten PVSt 47561, 62, 63.
810 Greger R.,Unberath H.,Steffek F.,Recht der alternativen Konfliktlősung, 2.Auflage, 
C.H.BECK, Műnchen, 2016, 185.
811 treningze msmenelebs miewodebaT Teoriuli informacia konfliq-
tis Teoriebze, molaparakebis modelebze da mediaciis procesze da gan-
sakuTrebuli aqcenti aris gadatanili mediatoris unarebis swavlebaze 
praqtikuli savarjiSoebis Sesrulebis xarjze, iseve rogorc iswavleba 
komunikaciis unarebi, konfliqtis marTvis xelovneba da mediaciis eTi-
kuri standartebi.
812 aseT qveyanas warmoadgens TurqeTi, sadac mediaciis Sesaxeb kanonis 
23-e muxli iTvaliswinebs, rom mediaciaSi treningebis Catarebis ufle-
ba gaaCniaT: a) universitetis iuridiul fakultetebs; b) TurqeTis ad-
vokatTa asociacias; g) TurqeTis iusticiis akademias.

des saxelobiT813.
mediaciis treningis gavlis Sedegad mediatoris statusis 
miRebisas xdeba piris mediatorad akreditacia, dasturad 
imisa, rom konkretuli institucia adasturebs mediato-
ris mier swavlebis warmatebiT dasrulebis faqts da misi 
momzadebis done pasuxobs konkretul minimalur dadge-
nil standartebs saqmianobis ganxorcielebis.
aRsaniSnavia, rom rig qveynebSi814 mediatorebs akisriaT 
valdebuleba monawileoba miiRon yovelwliur saval-
debulo gangrZobadi ganaTlebis programaSi, winaaRmdeg 
SemTxvevaSi maT SeuCerdebaT mediatoris statusi.

1.3 mediatoris SerCevis obieqturi da subieqturi 
kriteriumebi

mediaciis momxmareblebi mediatoris SerCevisas Tavad 
akeTeben arCevans Tu vin miaCniaT Sesaferis kandidatu-
rad sakuTari davis miznebisaTvis, ra drosac mxareebi um-
Tavresad qvemore obieqtur da subieqtur kriteriumebs815 
iyeneben:
a) mediatoris SerCevis obieqturi kriteriumebi:
•	 mediatoris Teoriuli codna / treningebi;
•	 mediatorad saqmianobis praqtikuli gamocdileba;
•	 davis konkretul saganSi eqspertiza;
•	 ama Tu im profesiuli gaerTianebis wevroba;
•	 mediatoris eTikuri standartebi;
•	 mediatoris finansuri nixrebi;

813 Goksu M., Civil Litigation and Dispute Resolution in Turkey., Banka ve Ticaret 
Hukuru Arastirma Enstitusu, 2016, 279.
814 avstralia
815 Boulle L., Kathleen K.J., Mediation Principles, Process, Practice, Butterworths Can-
ada, 1998, 90, 91.
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b) mediatoris SerCevis subieqturi kriteriumebi:
•	 mediatoris sazogadoebaSi adgili, zogadad da misi vi-

wro mimarTulebiT;
•	 profesiuli reputacia, rogorc mediatoris an im pro-

fesiis warmomadgenlis, ra sferoSic saqmianobs;
•	 pirovnuli maxasiaTeblebi;
•	 mxarisTvis da misi advokatisTvis mediatoris 

pirovnebis mimRebloba;

2. mxareebi da maTi warmomadgenlebi mediaciis 
procesSi

2.1 mediaciis procesSi mxareTa uSualod monawileobis 
mizanSewoniloba da upiratesobebi

mediaciis procesi absoluturad nebayoflobiTia anu mi-
si inicireba da masSi monawileoba mxareebis mixedulobaze 
da neba survilzea damokidebuli, iseve rogorc mxareebi 
gansazRvraven mediaciis Sinaars da mizans da maT Soris 
sakuTari gadawyvetilebiT816 asruleben maTive xeliT ini-
cirebul mediaciis process817.
konfliqtis mxareebi Tavad irCeven mediacias rogorc 
maT Soris arsebuli davis gadawyvetis alternatiul sa-
Sualebas, aqvT sruli SesaZlebloba airCion sakuTari 
davis gadawyvetis miznebisTvis konkretuli mediatori818, 
iseve rogorc sruliad SeuzRudavebi arian Tavad gansaz-
Rvron mediaciis procesis Sedegi, kerZod, daasrulon da-
va SeTanxmebiT an Tundac maTTvis sasurvel etapze Sewyvi-
ton mediacia da dava gaagrZelon sasamarTloSi aseTi in-
teresis SemTxvevaSi. mediaciis procesis Sedegebze sruli 
pasuxismgebloba819 konfliqtis mxareebs, rogorc davaSi 
yvelaze kargad garkveul „eqspertebs820“ ekisrebaT, ig-
ulisxmeba is, Tu ramdenad SeZleben mxareebi konkretuli 
pirobebis garSemo SeTanxmebis miRwevas da Tu ramdenad es 
pirobebi aris maTi interesebisTvis misaRebi da Sesabami-
si; mxareebis xelT aris mediaciaSi konkretuli miznebis 
miRwevis SesaZlebloba, raSic maT mediatori unda swored 
daixmaron da gamoiyenon, iseve rogorc swored unda moax-
816 Walker S., Smith D., Advising and Representing Clients at Mediation, Wildy, Sim-
monds &Hill Publishing, London, 2013, 108.
817 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 48.
818 Stoldt M., Verfahren und Ablauf der Mediation in Hinrichs U., Praxishandbuch 
Mediationsgesetz, Verlag Walter de Gruyter, Berlin, 2014, 107.
819 Kracht S., Rolle und Aufgabe des Mediators – Prinzipien der Mediation in Haft F., 
von Schlieffen K.G., Handbuch Mediation, C.H.Beck, Munchen, 3.Auflage, 2016, 320.
820 Wendland M., Mediation und Zivilprozess, Mohr Siebeck, Tubingen, 2017, 168.
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dinon mxareebma maTi davis specifikidan gamomdinare saW-
iro mediatoris SerCeva, ra drosac mxarebi rogorc wesi 
yuradRebas aqceven mediatoris pirovnul Tvisebebs, ga-
mocdilebas, rogorc mediatoris da maTi davis specifikis 
gaTvaliswinebiT821, mis Sesaxeb sazogadoebaSi arsebul in-
formacias, sanacnobo wris rCevas da rekomendacias ama 
Tu im mediatoris Sesaxeb822.
am yvelafris fonze, ra Tqma unda, mediatori Tavis fun-
qcias asrulebs da miuxedavad imisa, rom is realurad ar 
aris gadawyvetilebis mimRebi piri, mainc mniSvnelovani 
rolis matarebelia, radgan swored mis fasilitacias ar-
ian mxareebi daqvemdebarebuli da mis mier SeTavazebuli 
da dadgenili wesebis mixedviT dgamen mxareebi nabijebs, 
radgan swored mediatoris unarebs, codnas da gamoc-
dilebas andoben mxareebi konfliqtis gadawyvetis pro-
cesis mimdinareobas, im daTqmiT, rom saboloo sityva Ta-
vad mxareebzea823. Tumca unda aRiniSnos, rom rac ar unda 
mediatori iyos gamocdili da mediaciis procesis dage-
gmarebaSi Seudarebeli, davis monawile mxareebis real-
uri SesaZlebloba dava SeTanxmebiT gadawyviton Zlier 
efeqts824 axdens mediatoris mier Tundac kargad dagegmil 
mediaciis strategiaze, anu rac ufro racionaluria Ta-
vad mxare, rac ufro kargad esmis sakuTari interesebis 
miRwevis saSualebebi da kargad aqvs Seqmnili warmodgena 
Tu ra procesis monawilea, miT ufro warmatebuli iqneba 
mediaciis procesi da gauadvildeba mediators mis mier 
dagegmili nabijebi droulad da efeqturad gadaidgas. is-
eve rogorc proporciulad aRibeWdeba mediatoris roli 
da CarTulobis koeficienti maRalia mediaciaSi, rodesac 

821 Pratt S., Niculita V.A., The Lawyer’s Business Valuation Handbook, American Bar 
Association, Chicago, 2010, 516.
822 Alexander N., International and Comparative Mediation, Wolters Kluwer, 2009, 116.
823 Trenczek T.M.A., Berning D., Lenz C., Will H.D.,Mediation und Konfliktmanage-
ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 48.
824 Moore C.W.,  The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 71. 

mxareebi gamoucdelni arian davis warmoebaSi da maT So-
ris kargad ar aqvT Camoyalibebuli Tu ra undaT davidan, 
ra Sedegi iqneba maTi interesebis Sesabamisi825. am yvelaf-
ris fonze mniSvnelovania, raTa mxareebs hqondeT sruli 
informacia mediaciis Sesaxeb, im wesebis da valdebule-
bebis Sesaxeb rac mediaciaSi moqmedebs, radgan maT hqon-
deT saSualeba nebismier etapze miiRon informirebuli 
gadawyvetileba826, raTa moaxdinon sakuTari interese-
bis saukeTesod warmoCineba SeTanxmebis pirobebSi, rac 
undaT rom miaRwion meore mxaresTan. am kuTxiT, ra Tqma 
unda didia mxareTa warmomadgenlebis roli da CarTu-
lobis saWiroeba, Tumca SesaZlebelia da xSiria, rodesac 
mxareebs mediaciaSi warmomadgeneli ar hyavT (finansuri 
an sxva mizezis gamo, rig SemTxvevaSi mxareebi Tavad ari-
an gamocdili molaparakebebis warmoebaSi827), ra drosac 
mediators mouwevs ormagi yuradRebis gamoCena, rom mxa-
reebs miawodos sruli informacia mediaciis da im wesebis 
Sesaxeb riTac mxareebi unda xelmZRvanelobdnen procesSi 
gadawyvetilebis miRebis kuTxiT.
mxareebma mediaciisTvis mzadebis procesSi unda gaiTval-
iswinon, rom raime gawerili samarTlebrivi formuliT 
mediaciis dawyeba, rodesac raime sxva ofcias SeTanxmebis 
miznebisaTvis aRar ganixilaven SeiZleba mazaralebeli 
pozicia iyos maTTvis mediaciis warmatebiT dasrulebis 
TvalsazrisiT, radgan mediacias axasiaTebs alternative-
bis SeuzRudaoba da konkretul erT poziciaze aqcen-
tireba xels ar uwyobs mediaciis Sedegianad warmarTvas828. 
mediaciaSi mxareebi sakuTar interesebze829 arian aqcen-
825 iqve, 71. 
826 Kracht S., Rolle und Aufgabe des Mediators – Prinzipien der Mediation in Haft F., 
von Schlieffen K.G., Handbuch Mediation, C.H.Beck, Munchen, 3.Auflage, 2016, 322.
827 Walker S., Smith D., Advising and Representing Clients at Mediation, Wildy, Sim-
monds &Hill Publishing, London, 2013, 146.
828 Diez H., Krabbe H., Thomsen C.S., Familien – Mediation und Kinder, Bundesanzei-
ger Verlag, 3.uberarbeitete und aktualisierte Auflage, 2009, 115.
829 Steffek F., Prinzipiengeleitete Regelung der Konfliktlősung, Zeitschrift fűr Konflik-
tManagement (ZKM), #5, Verlag Dr.Otto Schmidt, Kőln, 2013, 141.
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tirebulni da maTze ukeT aravin icis Tu ra konkretuli 
interesebi amoZravebT maT da ra SedegiT undaT rom me-
diacia dasruldes, Sesabamisad, mxareebi arian mediaciis 
msvlelobis faqtobrivi xelmZRvanelebi830, iseve rogorc 
xSiria SemTxveva, rom mxaris konkretuli interesis dak-
mayofileba meore mxaris fizikur da adamianur resursebs 
aRemateba, miuxedavad am mxaris socialuri Tu finansu-
ri mdgomareobisa, rac aseve SeuTanxmeblobis winapiro-
ba SeiZleba gaxdes, rac rig SemTxvevaSi ukve mecnierul, 
Teoriuli kvlevis sakiTxad aris qceuli Tanamedrove 
doqtriniseul kvlevebSi831; zogadad nebismier urTier-
TobaSi interesebis Tanxvedra konsensusis winapirobaa832, 
rac maT Soris mediaciaSic ar aris sagamonakliso SemTx-
veva; mediacia elis mxareebisgan SeTanxmebisken swrafvas 
da amis realurad gamovlinebas, rac mxareebis procesis 
msvlelobaSi aqtiuri CarTulobiT vlindeba833. mediaciam 
unda uzrunvelyos orive modave mxaris kmayofileba834, 
rodesac process mxareebi iwyeben, rogorc dapirispire-
bulebi835, xolo asruleben SeTanxmebiT.
aqve, ar SeiZleba ar aRiniSnos, rom nebismieri tipis mo-
laparakebaSi, da miT ufro mediaciaSi, yovelTvis mniS-
vnelovan garemoebas warmoadgens mxareebis resursi iqon-
ion erTmaneTis interesze garkveuli gavlena836, sxva si-

830 Schwarz K., Mediation Collaborative Law –Collaborative Practice, Schriften der 
Johannes-Kepler-Universitat Linz, Trauner Verlag, 2010, 9. 
831 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 119.
832 Steffek F., Skizzen einer Gerechtigkeitstheorie fűr das Privatrecht –Individuen, In-
teressen, Kohärenz, Konsens und Ausgleich in Gedächtnisschrift fűr Hannes Unberath, 
Arnold Stefan, Lorenz Stephan., C.H.Beck, Műnchen, 2015, 436.
833 Walker S., Smith D., Advising and Representing Clients at Mediation, Wildy, Sim-
monds &Hill Publishing, London, 2013, 8.
834 Schreiber A., Obligatorische Beratung und Mediation, Duncker&Humblot, Berlin, 
2007, 87.
835 Dieter A., Montada L., Schulze A., Gerechtigkeit im Konfliktmanagement und in 
der Mediation, Campus Verlag, Frankfurt/New York, 2000, 33.
836 Moore C.W., The Mediation Process, 3rd Ed, Jossey-Bass Publishing, San Francisco, 
2003, 72. 

tyvebiT rom iTqvas isini erTmaneTisTvis unda iyvnen sain-
tereso modave mxareebi, raTa maT konkretul pozicias 
gaaCndes raime saxis damatebiTi Rirebuleba meore modave 
mxaris TvalSi da piriqiT, ra drosac mxareebs uadvil-
debaT konkretuli samoqmedo dRis wesrigis Sedgena erT-
maneTTan molaparakebebis procesis miznebisTvis, xolo 
mediators uadvildeba procesis marTva, radgan man orive 
mxaris upiratesobebis Sesaxeb sruli informacia miiRo 
da Sesabamisad, gegmavs mxareebis erTmaneTTan sasaubro 
Temas, raTa mediaciam konkretuli Sedegi moutanos orive 
mxares, rasac swored im unarebis da gamocdilebis xarjze 
axorcielebs mediatori, rac zogadad am statusis miRe-
basTan aris dakavSirebuli ama Tu im iurisdiqciaSi, Tu 
mediatoris praqtikul gamocdilebasTan, rac konkretu-
li samediacio saqmeebSi monawileobiT ugrovdeba media-
tors.
zemoaRniSnul arguments SeiZleba sxva WrilSic Seexedos, 
kerZod, mediaciis procesSi e.w. susti mxaris dacvis saW-
iroebaze837, Tumca es SefasebiTi kriteriumia da msgavsi 
raime normatiuli formiT gawerili wesi da standarti 
aRniSnul sakiTxTan dakavSirebiT ar arsebobs, Tumca kon-
fliqtSi myofi mxareebis magaliTze, ra Tqma unda, xSiria 
imis SesaZlebloba, rom erTi mxare meore mxaris gavle-
nis qveS eqceodes rigi faqtorebis gamo, rac maT Soris 
SeiZleba dakavSirebuli iyos mxareebisTvis mediaciisgan 
gare faqtorebze, Tu konkretuli mediaciis procesis 
miznebisTvis ama Tu im saproceso sakiTxTan. gasaTval-
iswinebelia, rom e.w. „pirovnuli Zalaufleba838“ (Private 
Macht) umeteswilad faqtobrivi movlenaa da samarTle-
briv faqtors an regulirebas, rogorc wesi ar emor-
Cileba, es fenomeni an figurirebs ama Tu im konkretul 
SemTxvevaSi an saxeze ar aris. swored am mimarTulebiT mx-
areebs Soris arsebuli urTierTobebis SeZlebisdagvarad 
837 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013, 118.
838 Mőslein F., Private Macht, Mohr Siebeck, Tűbingen, 2016, 9.
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Tanabari pirobebis Seqmnis saWiroebaze midis saubari me-
diaciis magaliTze. msgavs movlenas sxvadasxvagvari ga-
movlineba SeiZleba gaaCndes da mas swori amocnoba esaW-
iroeba, radgan nebayoflobiT procesSi CarTul mxareebs 
SesaZloa erTmaneTTan akavSirebdeT im saxis mediaciisgan 
gare urTierTobebi, rac iribad karnaxobdeT maT media-
ciis procesSi SeTanxmebis pirobebis Sinaars, rac SeiZleba 
erT-erTi mxarisaTvis ukuproporciuli Sedegis momtani 
aRmoCndes, vidre misTvis sasargeblo SedegiT SeTanxmebis 
miRwevis molodini, Sesabamisad, am sakiTxs rig SemTxvevaSi 
CaRrmaveba sWirdeba Tavad mxaris da misi warmomadgenlis 
mxridan, radgan dasawyis etapze msgavsi movlenis arsebo-
ba mediatorisTvis SesaZloa saerTod ar iyos xelSesaxe-
bad cnobili, an Tundac ar iqnes amaze miqceuli saTanado 
yuradReba, radgan Tavad es movlena da SesaZlebloba maT 
Soris mecnierul doneze axali damuSavebis tendencias 
warmoadgens. 
mxare yovelTvis unda ukvirdebodes Tu ramdenad aris 
saxeze mis mimarT SesaZlo im saxis gavlenis gamoyeneba, 
rac meore mxares mis mimarT SeiZleba gaaCndes da ra sa-
SualebebiT839 da gzebis gamoyenebiT SeiZleba es mediaciis 
procesSi misi interesebis gatarebis sapirwone garemoeba 
aRmoCndes, raTa amis SesaZleblobis SemTxvevaSi moaxdi-
nos misi prevencireba.
msgavsi situacia, ra Tqma unda, bevri SeiZleba Seiqmnas da 
maTi winaswari gaTvla da regulacia am etapze faqtobriv 
ar xdeba, Tumca TviT mediaciis ideidan gamomdinare, ro-
melic procesSi CarTuli mxareebis absolutur damou-
kideblobaze, Tanabrobaze da mediaciaSi CarTvis nebayo-
flobiTobaze migviTiTebs, msgavsi saxis sakiTxis identi-
ficireba da sakiTxis ganeitralebis erTaderTi berketi 
mediatori rCeba, romelmac yvela is Rone unda ixmaros, 
rac mxareebs uzrunvelyofs misaRebi gadawyvetilebis 

839 Witte E.H., Van Quaquebeke N., Eckloff T., Machts als sozialpsychologisches 
Konzept in Mőslein F., Private Macht, Mohr Siebeck, Tűbingen, 2016, 67.

damoukideblobaSi da garantirebuli iqneba maTi TviTga-
moxatvis da gadawyvetilebis miRebis Tavisufleba. 

am kuTxiT realurad bevria kidev reglamentacias 
dasaqvemdebarebeli, igulisxmeba an sakanonmdeblo an 
Tundac praqtikis miznebisTvis wesebis gawera, raTa da-
vis gadawyvetis alternatiuli saSualeba ar gamoiyenos 
erT-erTma mxarem sakuTari bunebrivi Tu socialuri840 up-
iratesobebis gamoyenebiT Tavis sasargeblod.

msoflios umravles qveynebSi gabatonebulia mosazreba 
da midgoma, rom mediaciis mimdinareobisas upriania uSu-
alod mxareebi eswrebodnen mediaciis process, radgan ma-
Ti CarTulobiT albaToba SeTanxmebis miRwevis maRalia. 
amasTanave, mxareTa daswrebas aqvs is datvirTvac, rom 
garda sakiTxis gadawyvetisa, mxareebis uSualo CarTulo-
ba da erTmaneTTan urTierToba maT erTmaneTTan daaxloe-
bas da konfliqtis piradul doneze aRmofxvras uwyobs 
xels841. Sesabamisad, mediaciis virtualuri warmoeba (mag: 
avstriaSi842 onlain mediaciis warmoeba kritikis sagania, 
da gansakuTrebiT iSviaT SemTxvevaSi daiSveba, rodesac 
sxva SesaZlebloba fizikurad ar arsebobs da orive mx-
are aRniSnulze Tanxmobas acxadebs) an procesSi mxolod 
warmomadgenlebis monawileoba ar aris mizanSewonili, 
magaliTad, norvegiasa843 da floridis StatSi844 uSualod 
mxareebis daswreba savaldebulo winapirobas warmoad-

840 Wendenburg F., Der Schutz der schwächeren Partei in der Mediation, Mohr Sie-
beck, Tűbingen, 2013,107.
841 Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 65.
842 Roth M., Gherdane D., Mediation in Austria, in Hopt K.J., Steffek F., Mediation 
Principles and Regulation in Comparative Perspective, Oxford University Press, Ox-
ford, 2013, 291.
843 Sperr A.K., Mediation in Norway, in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 1152.
844 Kulms R., Mediation in the USA, in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 1263.



194 195

gens mediaciis warmoebis, iseve rogorc ungreTi845, sadac 
mxaris gamoucxadebloba mediaciis procesSi xels uSlis 
procesis gaxsnas, xolo kanadis provincia ontarios846 mag-
aliTze mxareebis uSualo daswreba savaldebuloa media-
ciis dawyebidan pirveli ocdaaTi wuTis manZilze mainc.

845 Jassel-Holst C., Mediation in Hungary, in Hopt K.J., Steffek F., Mediation Principles 
and Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 617.
846 Ellger R., Mediation in Canada, in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 937.

2.2 warmomadgenlis roli, monawileobis farglebi da 
eTikuri safuZvlebi mediaciis procesSi 

davis gadawyvetis alternatiul saSualebebze, rode-
sac midis msjeloba xSirad moismenT mosazrebas, rom am 
etapze da gansakuTrebiT mediaciaSi advokatis saWiroe-
ba ar dgas, radgan mxareebs Tavad SeuZliaT samarTlisgan 
daclil da araSejibrebiT procesSi daicvan sakuTari in-
teresebi, ris xarjzec finansebic daezogebaT; aris aseve 
mosazreba, rom advokatebi, Tavisi bunebiT, klientis in-
teresebze iqnebian orientirebulni da xels ver Seuwyo-
ben SemaTanxmebeli procesis warmatebiT warmarTvas, Tum-
ca sakiTxis arsis swored analizis SemTxvevaSi mivdivarT 
im daskvnamde, rom advokati mxolod damatebiTi Rire-
bulebis Semqmnelia msgavs procesSi, radgan mas SeuZlia 
moaxdinos informaciis gadamuSaveba, faqtobrivi gare-
moebebis ukan mdgomi samarTlebrivi riskebis analizi, 
rac swori poziciis CamoyalibebaSi daexmareba klients847. 
warmomadgeneli mediaciaSi erTgvarad mSvidobis „dam-
myarebelia848“.
dReisaTvis mravali iuristi aris mediaciaSi CarTuli 
rogorc mediatori849, an mxareebis warmomadgeneli medi-
aciaSi, es ukanaskneli iuridiul praqtikaSi mniSvnelo-
van rols TamaSobs850. iuristebis CarTuloba mediaciaSi 
fundamenturi mniSvnelobis aris851, radgan iuristebs 
aqvT uSualo SesaZlebloba marwmuneblebs gauCinon me-
diaciisadmi swori aRqma da moaxdinon maTi efeqturi 

847 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 53.
848 Walker S., Smith D., Advising and Representing Clients at Mediation, Wildy, Sim-
monds &Hill Publishing, London, 2013, 3.
849 Haft F., von Schlieffen K.G., Handbuch Mediation, C.H.BECK, Munchen, 3 Au-
flage, 2016, 107, 108.
850 Reuben C.R., The Lawyer Turns Peacemaker, A.B.A.J, 1996, 54, 55.
851 Margaret S.H., The Blackwell Handbook of Mediation, Blackwell Publishing, Great 
Britain, Oxford, 2006, 89.



196 197

CarTuloba mediaciis procesSi852. meore mxriv, iuriste-
bi mxareebisTvis mediaciis Sesaxeb pirvelad wyaros war-
moadgenen da ganmsazRvrel faqtors davis gadawyvetis 
aRniSnuli alternatiuli saSualebisadmi ndobis gaCenis. 
marTalia mediaciis funqciisa da Sedegebisadmi sazoga-
doebis garkveul nawils mcdari warmodgena aqvs853, Tumca 
es axali instituti yoveldRiurad ufro popularuli 
xdeba. 
imisaTvis, raTa mediaciam rogorc axalma institutma 
gaamarTlos da praqtikuli Sedegebi moitanos, igulisxme-
ba erTi mxriv, davebis realurad SeTanxmebiT dasrulebis 
statistika, rac meore mxriv, avtomaturad ukavSirdeba 
sasamarTlos gadatvirTulobis gantvirTvis mizans, mniS-
vnelovania masSi CarTulma yvela mxarem srulyofilad 
da zustad Seasrulos masze nakisri valdebulebebi, ig-
ulisxmeba ra Tqma unda upirvelesad mediatori da mxaree-
bi procesis monawile, Tumca Tamamad SeiZleba iTqvas, rom 
gadamwyveti roli am procesSi mxareTa warmomadgenlebs 
eniWebaT, radgan swored advokati aris is piri, romelic 
gansazRvravs mediaciis warmatebulad mimdinareobas, Ses-
abamisad, mxareTa mxridan mediaciis miznebisTvis advoka-
tis SerCevas didi yuradReba unda daeTmos, radgan erTi 
mxriv, advokats kargad unda esmodes mediaciis arsi da 
meore mxriv, hqondes Sesabamisi gamocdileba praqtiku-
li saxiT mediaciaSi warmomadgenlobis, radgan advokatis 
Tundac erTi Seusabamo sityviT da midgomiT meore mxari-
sadmi, mediacia SeiZleba warumateblobiT854 dasruldes, 
amaSi moiazreba, ra Tqma unda advokatis mxridan Tavisi 
klientis momzadeba mediaciisTvis. mediaciaSi warmomad-
genlis funqciiT aRWurvilma pirma, romelic ra Tqma un-
da xSir SemTxvevaSi swored advokatia, unda moaxerxos da 

852 Dingle J., Kelbie J., The Mediation Handbook, 2nd Ed, Unity Press, 2014, 114.
853 Leung E., Mediation: A Cultural Change, Asian Pacific Law Review, 2009, 17.
854 McLaren H.R., Sanderson J., Innovative Dispute Resolution: The Alternative, 
Thomson Carswell, 2006, 4-12.

mxares daanaxos sxvaoba855 mis realur interesebsa da mis 
mier dayenebul samarTlebriv moTxovnebs Soris, raTa mx-
arem mis realur interesebze moaxdinos aqcentireba da 
SeTanxmebis miRwevis mizniT ofciebis SemuSaveba Tavis 
warmomadgenelTan erTad.
marwmunebeli jer kidev mediaciis Tavdapirvel inicire-
bis etapze swored advokatTan gadis konsultacias imis 
Sesaxeb, Tu ramdenad aris mediacia dadebiTi movlena misi 
davisTvis da albaT martivi warmosadgenia, rom qarTul 
realobaSi, rodesac mediacia ar aris davis gadawyvetis 
tradiciuli alternatiuli meqanizmi da sazogadoebrivi 
informirebulobis done mediaciis Sesaxeb sakmaod daba-
lia, advokatis rols da daniSnulebas kidev ufro didi 
mniSvneloba eniWeba, Tu ara advokatis rekomendacia856 me-
diaciis inicirebis Taobaze, mxare mediaciis gamoyenebi-
sgan Tavs Seikavebs857. mediacia aris yvelaze kargi saSuale-
ba advokatma erTi mxriv, gaivarjiSos molaparakebebSi da 
meore mxriv, klientis interesebs moemsaxuros, radgan 
aZlevs maT saSualebas Tavad gadawyviton sakuTari bedi858. 
bevri advokati mediaciaSi iRebs monawileobas859, an ro-
gorc mxaris warmomadgeneli an rogorc uSualod media-
tori da maTi procesSi CarTuloba xels uwyobs mediaciis 
damatebiT popularizacias da cnobadobis gazrdas sazo-
gadoebaSi. mediaciis procesSi warmomadgenlis statusiT 
CarTuli advokatebi, erTgvarad procesSi monawileobiT 
iReben valdebulebas konstruqciuli860 CarTulobis da 
mxareebisaTvis molaparakebis warmoebaSi daxmarebis, ra-

855 von Maik B., Guterichter und Mediatoren im Wettbewerb, Duncker &Humblot, 
Berlin, 2015, 23.
856 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 5.
857 McLaren H.R., Sanderson J., Innovative Dispute Resolution:The Alternative, 
Thomson Carswell, 2006,4-2.
858 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, xviii. 
859 Englert K., Franke H., Grieger W., Streitlosung ohne Gericht – Schlichtung,Schieds-
gericht und Mediation in Bausachen, Werner Verlag, 2006, 253.
860 Pruckner M., Recht der Mediation, Linde Verlag Wien, Wien, 2003, 32.
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Ta sakuTari rolis wina planze wamoweviT xeli ar SeeSa-
los mxareTa Soris morigebis miRwevis perspeqtivas. 
aRsaniSnavia, rom mediaciis danergvis paralelurad yve-
la iurisdiqciaSi advokatis erTgvar valdebulebad861 
iqca mxares miawodos sruli da amomwuravi informacia 
davis gadawyvetis aRniSnuli alternatiuli saSualebis 
Sesaxeb, ra Tqma unda, saboloo gadawyvetileba aRniSnu-
li meqanizmis gamoyenebis Sesaxeb mxaris prerogativaa862, 
Tumca advokati Tavis mxriv valdebulia minimum infor-
macia miawodos aseTi saSualebis arsebobis da misi dadeb-
iTi Tu uaryofiTi mxareebis Sesaxeb konkretuli davis 
miznebisTvis misces marwmunebels rCeva. advokatma marw-
munebels isic naTlad unda auxsnas, rom mediaciaSi mxarem 
sakuTar interesebze da ara samarTlebriv safuZvlebze 
unda gaakeTos mTavari aqcenti, iseve rogorc Tavad unda 
gansazRvros mediaciis Sinaarsi da miiRos saboloo gad-
awyvetileba, ra kuTxiTac advokati iqneba misi mrCeveli 
da warmomadgeneli, Tumca sruli pasuxismgebloba Sedeg-
ze mxares ekisreba. mediaciaSi warmomadgenloba maT Soris 
advokatis mxridan gulisxmobs sakuTari marwmuneblisT-
vis procesis Sesaxeb sruli informaciis miwodebas, swori 
rCevis micemas mediaciis saWiroebis Sesaxeb konkretuli 
davis miznebisTvis da maT Soris davis Sinaarsidan ga-
momdinare Sesaferisi codnis, gamocdilebis da unarebis 
mqone mediatoris SerCevas863.
am kuTxiT arc saqarTvelo warmoadgens gamonakliss da 
2012 wlis 8 dekembris cvlilebebiT, rac gatarda ad-
vokatTa asociaciis eTikis kodeqsSi, msgavsi eTikuri val-
debuleba gaCnda aseve saqarTvelos advokatTa asocia-
ciis eTikis kodeqsSi864.

861 Steffek F., Mediation und Justiz in Das Neue Mediationsgesetz, Fischer Christian., 
Unberath Hannes., Verlag C.H.Beck, Munchen, 2013, 35.
862 Schmidt F., Lapp T., Monβen H.G., Mediation in der Praxis des Anwalts, Verlag 
C.H.Beck, Műnchen, 2012, 22.
863 iqve, 23.
864 ix. saqarTvelos advokatTa asociaciis eTikis kodeqsi. <www.gba.ge/
uploads/files/regulaciebi/eTikis_kodexi.pdf>. [28.06.2018]

mediacia ar warmoadgens yvelafris mkurnals865, media-
ciis miuxedavad mxareebi mainc SeiZleba sasamarTlos iu-
risdiqciamde mividnen866,  Tumca mis Sesaxeb yvela im pirma 
unda icodes visac davasTan aqvs Semxebloba, gansakuTre-
biT advokatebma kargad unda icodnen mediaciis adgilis 
da rolis Sesaxeb samarTlebriv sistemaSi, radgan misi ga-
mouyeneblobiT kargaven axali SesaZleblobebiT sarge-
blobis SesaZleblobas. mediacia SeiZleba gaxdes mkurna-
li, Tu moxdeba mimdinare davis swori analizi, erTgvari 
„konfliqtis skriningi867“, rac gaxdeba winapiroba misi 
gadawyvetis, minimum gadawyvetis swori gzebis dasaxvis.
mediaciaSi advokatebs uwevT samarTlebrivi midgomis 
transformireba da wlebis manZilze gamomuSavebuli 
midgomebis droebiTi cvla, kerZod, iseTi mniSvnelovani 
samarTlebrivi davisTvis sakiTxi rogoric aris mTavari 
arsi samarTlebrivi  saqmiswarmoebis Tu vin vis ras sTx-
ovs da ris safuZvelze868, mediaciaSi droebiT erTgvarad 
nivelirdeba, radgan mediaciaSi SeTanxmebis miRwevis 
miznebisTvis mxareebs uwevT erTgvar kompromisebze wasv-
la, Tu maTTvis SeTanxmebis miRweva da sakiTxis safuZvli-
anad amowurva warmoadgens mTavar prioritets, ris Sesa-
Zleblobas mediacia aZlevs mxareebs. am procesSi mxareebi 
arian is pirebi869 vinc yvelaze kargad icis, Tu ra aris Ses-
aZlebeli SeTanxmebis miRwevisTvis da raze arian mzad rom 
SeTanxmdnen. mediaciaSi ar xdeba sakiTxis samarTlebrivi 

865 Brand J., Steadman F.. Todd C., Commercial Mediation, Iuta&Company, 2nd Ed, 
2016, v.
866 Niedostadek A., Mediation bei Arbeitsplatzkonflikten und der Grundsatz der Frei-
willigkeit, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 2/2014, Januar/Feb-
ruar, Seiten 1-32,PVSt 47561, 55.
867 Ponschab R., Verhandlungsfuhrung: Mutter aller Konfliktlosungen, ADR-Ver-
fahren im Vergleich –Teil 9, Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 
1/2014, Januar/Februar, Seiten 1-32,PVSt 47561, 7.
868 iqve, 4.
869 Wendenburg F., Mediation –flexible Gestaltung innerhalb fester Strukturen, 
Zeitschrift fur Konflikt-Management, 17 Jahrgang, Heft 2/2014, Januar/Februar, Seiten 
1-32,PVSt 47561, 36.
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sisworis mixedviT gadawyveta, aramed xdeba konfliqtis, 
dapirispirebis, davis Sesaxeb mxareebis mxridan SeTanxme-
ba870. Sesabamisad, albaToba maRalia, rom am nawilSi gaJRe-
rebul mTavar kiTxvas Tu vin, vis, ras da ris safuZvelze, 
mediaciaSi dasaxuli miznebisTvis ama Tu im mxarisTvis ar 
iyos mTavari prioriteti, ris sworad konstruirebaSi ad-
vokatma unda Seasrulos mniSvnelovani roli marwmuneb-
lis sasargeblod da interesebis gaTvaliswinebiT.
imisTvis, rom advokati iyos warmatebuli warmomadgeneli 
mediaciaSi mas esaWiroeba specialuri momzadeba, radgan 
is unarebi rac advokats aqvs saadvokato saqmianobis ganx-
orcielebisTvis SeZenili, ar aris sakmarisi mediaciaSi 
srulfasovani warmomadgenlobisTvis871. am procesSi, ra-
sac mediacia hqvia advokats unda hqondes zusti warmod-
gena Tu rasTan aqvs Semxebloba, mas unda hqondes erTi 
mxriv, sruli informacia maT Soris mediatorebis Sesaxeb, 
maTi saqmianobis Sesaxeb, iseve rogorc, icodes Tu rogor 
unda SearCios saqmisTvis swori da saWiro mediatori872, 
ras unda moelodes, winaaRmdeg SemTxvevaSi aRmoCndeba 
wamgebian mdgomareobaSi, riTac misi klientis interesi 
zaraldeba. gasaTvaliswinebelia, rom iuridiuli skole-
bi mediaciis praqtikul unarebSi ar amzadeben873 momaval 
iuristebs da Sesabamisad, Cndeba logikuri kiTxva Tu ro-
gor SeiZleba iuristi iyos warmatebuli mediaciaSi?
xSiria rodesac advokatebi ama Tu im saqmis warmoebas 
da mis Sedegs Tavis Tavs ukavSireben da sakuTar saqmed 
aRiqvamen, maSin rodesac es saqme konkretuli klientis 
saqmea da is igebs an agebs davas874, Sesabamisad, klientebs 
yovelTvis urCevniaT naklebi drois da finansebis da-

870 Ponschab R., Verhandlungsfuhrung: Mutter aller Konfliktlosungen, ADR-Ver-
fahren im Vergleich –Teil 9,Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 
1/2014, Januar/Februar, Seiten 1-32,PVSt 47561, 4.
871 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 1.
872 iqve, 6.
873 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, xix. 
874 iqve, 1. 

naxarjiT mougvardeT konfliqti da Tu amaSi advokati 
efeqturad daexmarebaT, klienti am yvelafers ormagad 
iTvaliswinebs, Sesabamisad, mediaciis swori gamoyeneba 
advokatebis mxridan da misi swori aRqma urTierTsasarge-
blo procesia davis mimdinareobisas, mTavaria advokats 
sworad esmodes mediaciis miznebi da mxolod amis Semdgom 
gauadvildeba mediaciis procesis aRqma875.
Sesabamisad, erTi mxriv advokatebs unda sjerodeT medi-
aciis efeqturobis, rom mediacia realurad Sedegis mom-
tania, da advokatebs ar unda hqondeT mediaciis mimarT 
sakuTari Tavis konkurentis an saqmianobis „warmTmevis“ 
gancda, am mimarTulebiT advokatTa asociaciis da misi 
swori politikis gareSe mediacia saqarTveloSi Tamamad 
SeiZleba iTqvas rom ver gaamarTlebs an gacilebiT didi 
dro dasWirdeba mis realur warmatebul institutad Cam-
oyalibebas, vidre advokatTa asociaciis swori CarTulo-
biT am did procesSi, rasac mediaciis saqarTveloSi dam-
kvidreba hqvia.
saerTaSoriso doneze saintereso diskusia mimdinareobs 
imasTan dakavSirebiT mediaciaSi CarTuli warmomadgene-
li unda iyos Tu ara savaldebulod advokati876, razec iu-
ridiuli sazogadoebis didi nawili Sejerda, rom es yve-
la individualur SemTxvevaSi qveynis Sida kanonmdeblis 
gadasawyvetia, yvela konkretuli qveynis saWiroebebis da 
realobis gaTvaliswinebiT877. Tumca wlebia damkvidrda 
praqtika saerTaSoriso doneze, rom advokati warmomad-
genlis SemTxvevaSi damatebiTi Rirebuleba aqvs process, 
gansakuTrebiT rTul komerciuli davebis mediaciis 
dros, radgan dargis specialisti advokatis878 mier Ses-
rulebuli mediacia mxareebs xSir SemTxvevaSi warmatebis 

875 Stephen W.J., Principles of Alternative Dispute Resolution, West Academic Pub-
lishing, 2016, 391.
876 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 25.
877 §1 Abs. 1 RBerg; zur Frage der Erlaubnispflicht im Falle `gerichtsnaher` Mediation 
ausfuhrlich Volkmann, SchiedsVZ, 2004, S.245 ff.
878 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 1.
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winapirobad miaCniaT, Tumca advokati mediaciaSi upi-
ratesad mxareebis interesebze orientirebul dialogs 
awarmoebs da ara samarTlebrivi normebis879 Sinaarsze da 
samarTlebriv Sefasebebze akeTebs aqcentebs, rac Tavis 
mxriv maT marwmuneblebsac uadvilebT sakiTxSi garkvevas 
da erTvebian procesis mimdinareobaSi aqtiurad. ufro 
metic, araadvokati warmomadgenlebic xSir SemTxvevaSi 
adastureben, rom advokati warmomadgenlobis CarTulo-
biT mediacia ufro warmatebuli procesia880.
iuristebis CarTuloba mediaciaSi fundamenturi mniSvne-
lobis aris881, radgan iuristebs aqvT uSualo SesaZleblo-
ba marwmuneblebs gauCinon mediaciisadmi swori aRqma da 
moaxdinon maTi efeqturi CarTuloba mediaciis procesSi. 
meore mxriv, iuristebi mxareebisTvis mediaciis Sesaxeb 
pirvelad wyaros warmoadgenen da ganmsazRvrel faqtors 
davis gadawyvetis aRniSnuli alternatiuli saSualebi-
sadmi ndobis gaCenis. 
amasTanave, advokati warmomadgenlis SemTxvevaSi media-
ciaSi masze vrceldeba is eTikuri wesebi da standartebi, 
rac im konkretul qveyanaSi advokatTa eTikis kodeqsiT882 
aris gaTvaliswinebuli, Tumca imis gaTvaliswinebiT, 
rom rogorc wesi SesaZlebelia warmomadgenlis funq-
cia Seasrulos araadvokatma pirmac, upriania mediaciis 
kuTxiT dawesdes is minimaluri standartebi, rasac medi-
aciaSi CarTuli monawile pirebi, rogorc warmomadgenle-
bi daeqvemdebarebian. faqti erTia, warmomadgeneli iqneba 
advokati Tu araadvokati piri, maT Tanabrad ekisrebaT is 
valdebuleba, rac warmomadgenlis mTavari fuqciaa medi-
aciaSi:

879 Greger R., Unberath H., Die Zukunft der Mediation in Deutschland, 2008, Verlag 
C.H.Beck Munchen 2008, 5.
880 Walker S., Smith D., Advising and Representing Clients at Mediation, Wildy, Sim-
monds &Hill Publishing, London, 2013, 55.
881 Margaret S.H., The Blackwell Handbook of Mediation, Blackwell Publishing, Great 
Britain, Oxford, 2006, 89.
882 Chern C., International Commercial Mediation, Informa London, 2008, 122.

-	 swored Seafason saqme da urCion marwmunebels Tu ram-
denad samediaciod Sesaferisia aRniSnuli dava883;

-	 auxsnan marwmunebels mediaciis dadebiTi da uaryofi-
Ti mxareebi da daniSnuleba;

-	 marwmuneblis interesebisTvis „mebrZolis“ funqcia 
„swori mrCevlis“ funqciiT unda Caanacvlon, raTa 
marwmunebels SeTanxmebis miRwevaSi daexmaron884.

-	 swor dros885 urCion marwmunebels mediaciis inicire-
ba, radgan xSiria SemTxveva, rodesac mxareebi ar ar-
ian mzad mediaciisTvis da mis inicirebas aseT dros 
rogorc wesi ar mohyveba warmateba, Sesabamisad, is Tu 
ramdenad Sesaferisi dro da etapia mediaciis dawyebi-
sTvis kargad unda Seafasos advokatma da urCios Tavis 
klients.

-	 moaxdinon sakiTxis swore analizi, kerZod, meore mx-
aris mxridan mediaciis inicirebas xom ar aqvs is mizani, 
raTa mediaciis procesSi Seswavlil iqnes meore mxaris 
susti poziciebi886 da mediacia realurad ar emsaxure-
ba saqmeze SeTanxmebis miRwevas, an piriqiT, aseTis saW-
iroebis SemTxvevaSi Tavad moaxdinos msgavsi proce-
sualuri nabijis inicireba, klientTan SeTanxmebiT da 
TanxmobiT (e.w. „Tevzaobis principi887“);

-	 SearCion swori mediatori saqmeze;
-	 gansazRvron pirTa wre Tu vin aris saWiro mediaciaSi 

CarTvis mizniT;
-	 gaswion sruli kontroli mediaciis yvela etapze;
883 Eberhardt H., Rechrsschutzversicherung und auβergerichtliche Konfliktslősung, 
Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 3/2014, 85.
884 Pramhofer K., Gerichtsnahe Mediation beim Handelsgericht Wien-ein Erfolgspro-
jekt, Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 3/2014, 82.
885 McLaren H.R., Sanderson J., Innovative Dispute Resolution: The Alternative, 
Thomson Carswell, 2006, 4-2.
886 Genn H., Judging Civil Justice, The Hamlyn Lectures 59th series, Cambridge Uni-
versity Press, Cambridge, 2010, 113.
887 Kwan Lun M.I., Alternative Dispute Resolution of Shareholder Disputes in Hong 
Kong., Cambridge University Press., Cambridge, 2017, 95.
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-	 imuSaon mediaciis procesSi gaJRerebul SeTanxmebis 
pirobebze;

-	 SearCion da SeaTanxmon klientisTvis saukeTeso piro-
ba mxaresTan;

-	 iuridiul mrCevlebs mediaciaSi kargad unda esmodeT, 
rom is rCeva rac mediaciis dawyebamde aqvT mxarisTvis 
micemuli, SesaZloa ramdenjerme Secvalon888 uSual-
od mediaciis dawyebis Semdgom, radgan mxareebis mier 
SeTanxmebis miznebisTvis gacvlili pirobebi xSirad 
moiTxovs samarTlebrivad poziciis transformire-
bas. Sesabamisad, erTi mxriv iuridiuli warmomadgen-
lebi amisTvis mzad unda iyvnen, Tumca meore mxriv, 
sakuTari marwmunebeli aseve gafrTxilebuli unda 
hyavdeT winaswar, rom mediacias msgavsi Tavisebureba 
axasiaTebs, raTa Tavad ar dakargon klientis rwmena 
misi kvalifikaciisadmi.

-	 Seadginon SeTanxmebis aqti da samarTlebrivad uzrun-
velyon misi gamarTuloba;

-	 droulad moaxdinon mediaciis gagrZelebis uperspeq-
tivobis identificireba da Sewyviton mediacia;

imis gaTvaliswinebiT, rom dRes realurad marTlmsaju-
lebisTvis gamowvevad rCeba samoqalaqo davebze pirvel 
instanciaSi nebismieri piris warmomadgenlad daSvebis 
SesaZlebloba, rac xarisxiani marTlmsajulebis ganxor-
cielebisTvis erT-erT xelisSemSlel faqtors warmoad-
gens da Tu gaviTvaliswinebT im pozicias, rac erTi mxriv, 
advokatTa asociaciis Ria poziciaa, iseve rogorc iurid-
iuli sazogadoebis didi nawilis, rom savaldebulo un-
da gaxdes advokatis yola pirveli instanciis sasamarT-
loebSi, gasagebi xdeba, rom uaxloes periodSi maT Soris 
mediaciis procesis warmoebac advokatis gareSe SeiZleba 
warmoudgeneli gaxdes, rac damatebiT zrdis advokatTa 
rols da mniSvnelobas mediaciis, rogorc davis alter-
888 Arthur W.R., Contemporary Issues in International Arbitration and Mediation, 
Martinus Nijhoff Publishers, Netherlands/Leiden, 2013, 349.

natiuli saSualebis warmatebiT gamoyenebisa qarTul re-
alobaSi.
am yvelaferze bevri SeiZleba iTqvas da daiweros, Tumca am 
etapze davaviwroveb saTqmels im ualternativo sakiTxze, 
rac mediaciaSi CarTuli advokatisTvis unda iyos maxasi-
aTebeli Tviseba889, rac maT Tavad rogorc mediaciaSi war-
momadgenlebs SeuwyobT xels mimdinare davis SeTanxmebiT 
dasrulebisken waiyvanon procesi, radgan advokatebisT-
vis erTgvari gamowvevaa mediacia, imis gaTvaliswinebiT, 
rom maTi mTavari funqcia iyos klientis interesebisT-
vis brZola da imis mtkiceba, rom klientis moTxovnebi 
srulad unda kmayofildebodes, xolo mediaciaSi maT 
sxvagvarad unda Sexedon realobas, rac maTSi garkveul 
fsiqologiur890 swor midgomas da analizs saWiroebs, rac 
siaxlea moqmedi, miT ufro didi gamocdilebis mqone ad-
vokatebisTvis.
msgavsi unarebi da mediaciis warmoebis teqnika rTulia 
amowurvadi iyos, Tumca ramdenime ZiriTad sakiTxs Sei-
Zleba SevexoT, rac maT Soris aRiarebulia saerTaSoriso 
praqtikaSi gamoyenebiT891:
a) imis gaTvaliswinebiT,  rom mediaciaSi mediatoris 
funqcia aris mimdinare procesisTvis fasilitaci-
is gaweva, ra drosac ZiriTad saqmes mxareebi da ma-
Ti warmomadgenlebi anxorcieleben, TavisTavad cxadia, 
rom advokats da mis komunikaciis unars gadamwyveti 
datvirTva eniWeba, radgan erTi mxriv, advokatis mxri-
dan uSualod Tavis marwmunebelTan swor da droul 

komunikacias SeuZlia gadawyvitos mediaciis saboloo 

bedi. aq isic gasaTvaliswinebelia, rom mediaciaSi medi-
ators raime saxis samarTlebrivi rCevis an Sefasebis 
micemis SesaZlebloba mxareebisaTvis SezRuduli aqvs, 
amitom ra Tqma unda mxare srulad damokidebulia Ta-

889 Dingle J., Kelbie J., The Mediation Handbook, 2nd Ed, Unity Press, 2014, 113.
890 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 17.
891 Eidenmuller H., Wagner G., Mediationsrecht, Verlag Otto Schmidt, Kőln, 2015, 35.
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visi warmomadgenlis rCevasa da analizis unarze, rac 

maT Soris droul komunikacias moiTxovs advokatebis 
mxridan klientTan, maT Soris mediatorTan, da ra Tqma, 
unda meore mxaresa da mis advokatTan urTierTobis 
procesSi.

b) mediaciaSi monawile advokati kargad unda flobdes 
molaparakebebis teqnikas, kargad icodes Tu rogor Seu-
Zlia mediatoris swored gamoyeneba klientis interesebis 
miznebisaTvis da kargad unda flobdes informaciis miRe-
bis da gadamuSavebis unars, radgan swored informaciis 
swori analizi aZlevs mxares mediaciaSi sakuTari inter-
esebis gaTvaliswinebiT SeTanxmebis miRwevis SesaZleblo-
bas892.
g) Zalian mniSvnelovania advokati flobdes kiTxvis dasmis 
teqnikas893, raTa sworad gaanalizos procesis mimdinareo-
bisas informacia, romelic jer unda miiRos mediatoris-
gan da meore mxarisgan, aq xazgasasmelia is garemoeba, rom 
mediaciis procesSi mediators aqvs rogorc wesi sru-
li informacia orive mxarisgan, Tumca misi gamJRavnebis 
uflebamosileba jer misTvis mxareebs ar miuciaT, amitom 
ormagad mniSvnelovania advokatis unari dausvas media-
tors swori kiTxva da is informacia miiRos, risi analizi 
mis marwmunebels garkveul daskvnebs gaakeTebinebs pro-
cesis Semdgomi dagegmarebis kuTxiT.
d) mniSvnelovania aseve advokatis unari iyos „aqtiuri ms-
meneli894“, radgan mediaciis procesSi grovdeba didi in-
formacia da am informacias, romelic momdinareobs meo-
re mxarisgan da procesis mediatorisgan sWirdeba sru-
lad miReba, rogorc praqtika aCvenebs xSiria SemTxvevebi, 
rodesac warmomadgeneli iRleba informaciis miRebisgan 
an miaCnia, rom ismens ararelevantur informacias, rac 
892 Abramson H., Ingen-Housz A., ADR in Business, Vol. II, Wolters Kluwer 
Law&Business, the Netherlands, 2011, 312.
893 Picker B., Mediation Practice Guide : A Handbook for Resolving Business Disputes, 
American Bar Association, 2nd ED, Washington, 2003, 91.
894 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 36.

SeiZleba iyos kidec saxeze, Tumca mas unda gaaCndes unari 
moisminos srulad, xolo Semdgom amisa ganaxorcielos 
mniSvnelovan da meore xarisxovan informacias Soris dif-
erencireba.
e) zemoaRniSnuli Tvisebidan urTierTgamomdianarea ad-
vokatisTvis savaldebulod saWiro Tviseba, rac medaici-
is procesSi warmomadgenels sWirdeba, es aris analitiku-
ri azrovnebis unari, rac rig SemTxvevaSi ganmsazRvreli 
faqtori xdeba procesis swored ganviTarebis, radgan 
mosmenili da dagrovili informacia iTxovs mxarisgan 
swor analizs, rasac mxare cxel gulze ver moaxdens da es 
funqcia da valdebuleba advokatis satvirTia, rogorc 
wesi. rodesac analizze midis saubari, aucilebelia aRin-
iSnos, rom advokati aris is figura, romelic mediaciis 
procesSi meore mxarisgan uxvad SeTavazebuli SeTanxme-
bis pirobebs aanalizebs, da axdens maTgan misi marwmuneb-
lisTvis saukeTeso pirobis arCevas.
v) mniSvnelovania advokats hqondes kreatiuli azrovnebis 
unari, radgan rig SemTxvevaSi, imis gaTvaliswinebiT, rom 
mediaciaSi ar xdeba sakiTxis samarTlebrivi gadawyveta, 
da rig SemTxvevaSi xdeba mxareTa Soris arsebuli samarT-
lebrivi moTxovnebisgan alternatiul pirobebze SeTanx-
meba, mniSvnelovania advokats SeeZlos aRniSnuli of-
ciebis SemuSaveba, mxaris samarTlebrivi miznis gaTvalis-
winebiT, rac marTlac moiTxovs sakiTxisadmi kreatiulad 
da SemoqmedebiTad midgomas, da ara Sablonuri samarTle-
brivi dogmatikiT sakiTxis gadawyvetis mcdeloba.
z) amasTanave, mniSvnelovania advokats gaaCndes unari 
moaxdinos vizualizeba im informaciis, rac mediaciis 
procesSi icvleba, radgan xSiria SemTxvevebi, rodesac 
vizualuri saSualebebis gamoyenebisas maT Soris marw-
munebeli axdens aRqmas Tu ra pirobebi icvleba SeTanxme-
bis procesSi da romeli piroba rogori Sinaarsis Semcve-
lia, Sesabamisad, am yvelaferSi vizualizaciis unarebis 
qonas, rig SemTxvevaSi gadamwyveti roli ekisreba.
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T) mediaciaSi advokati yvela sxva funqciasTan erTad 
awarmoebs molaparakebas meore mxaresTan da mis war-
momadgenelTan, raSic ra Tqma unda iyenebs mediators, 
Tumca molaparakebis damgegmavi, strategiis ganmsaz-
Rvreli da uSualod ganmxorcielebeli Tavad advokati 
gaxlavT. mediatoris rols da gamoyenebis yvelaze efeq-
tur SemTxvevebs da saWiroebebs aseve advokati gegmavs 
da Sesabamisad, aTanxmebs klientTan. mediaciaSi advokats 
erTdroulad mraval sakiTxTan uwevs Semxebloba, gam-
klaveba, dagegmareba da Sesabamisad, am yvelafris nawilSi 
advokatis momzadeba aucilebelia iuridiuli profesiis 
mier, SeiZleba iTqvas, rom warmomadgenlis funqcia kidev 
ufro rTulia mediaciaSi, mravali faqtoris gaTvalis-
winebiT, vidre is funqcia, rasac advokati sasamarTloeb-
Si axorcielebs, rodesac samarTlebriv CarCoSi aTavsebs 
mxaris moTxovnebs da poziciebs da Semdgom am poziciis 
dasabuTebas axdens uSualod procesze. mediaciaSi war-
momadgenlad CarTul pirs kargad unda esmodes895 Tu ra 
saxis davis molaparakebaSia CarTli, visTan aqvs uSualod 
Sexeba, igulisxmeba meore mxare Tavisi interesebiT da rig 
SemTxvevaSi meore mxaris warmomadgeneli misi unarebiT 
molaparakebaSi, Tavad mis marwmunebels ra interesebis 
SeTanxmeba da gawera surs mediaciis SeTanxmebaSi, ra konk-
retuli nabijebis gadadgma esaxeba advokats saWirod, 
rom miiRos dagegmili Sedegi da ra aris is konkretuli am 
davisTvis maxasiaTebeli faqtobrivi garemoebebi, riTac 
warmatebiT SeuZlia „vaWroba“ meore mxaresTan da ramde-
nad aris es yovelive myari da ra susti wertilebi SeiZle-
ba gamouCndes mis am gegmas.
mediaciaSi CarTulma advokatebma imisTvis, raTa miaRwion 
warmatebas damatebiT896 ramdenime sakiTxs unda miaqcion 
yuradReba, kerZod:

895 Frascogna J., Hetherington H.L, The Lawyer’s Guide to Negotiation, American Bar 
Association, 2009, 11.
896 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 6, 7. 

a) advokatebma unda gaakontrolon mediaciaSi erTmane-
Tis mimarT da mowinaaRmdege mxarisadmi gamosayenebeli 
leqsika, ufro metic, raime saxis braldebiTi Sinaarsis 
mimarTva da winadadebebis gamoyeneba SeiZleba gaxdes meo-
re mxaris mxridan uaryofiTi midgomis gamomwvevi, Sesa-
bamisad, am garemoebas mediaciaSi CarTulma advokatebma 
didi mniSvneloba unda miaqcion, raTa uneblied nacvlad 
SeTanxmebisken svlisa, ar gamoiwvion mxareebis erTmane-
Tisadmi kidev ufro gaucxoeba da daZabuloba.
b) advokatebma unda Tavi Caayenon meore mxaris adgilas 
da am kuTxiT Seafason sakuTari SeTavazebebi meore mxari-
sadmi, Tu ramdenad SeiZleba meore mxarisTvis misaRebi iy-
os is SeTavazeba, rasac Tavad aJRereben.
g) advokatebma unda gaakeTon is, rac yvelaze kargad exerx-
ebaT: moemzadon, kerZod, kargad icodnen sakuTari saqmis 
yvela Zlieri da susti mxare da sakuTari klientis yvela 
interesi da survili, iseve rogorc misi SeTanxmebis Ses-
aZleblobebis maqsimumi da minimumi, razec klienti aris 
SeTanxmebis miRwevis mizniT wamsvleli. mediaciis Sesaxeb 
Catarebuli araerTi kvleva aCvenebs, rom mediaciisTvis 
kargad momzadebuli mxareebi aris upirobo winapiroba897 
davis SeTanxmebiT dasrulebisa.
d) mediaciis procesSi advokatma unda moaxdinos swori 
drois SerCeva imisTvis, raTa misma mxarem (Tavad an advoka-
tis meSveobiT) meore mxares gaukeTos pirveli SeTavaze-
ba konkretuli pirobebiT davis SeTanxmebiT dasrulebis 
miznebisaTvis, iseve rogorc swored iyos is gaazrebuli, 
Tu ra moculobis SeTavazeba unda gakeTdes, anu maqsimal-
uri Tu minimaluri, raTa daitovos sakuTari mxarisTvis 
SesaZlebloba erTgvarad lavireba gaakeTos SeTavazebis 
farglebSi, moismens ra meore mxaris ukugebas ganxor-
cielebul SeTavazebaze898. 
e) Tavisi verbaluri da araverbaluri gamoxatviT, Jesti-
897 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 28. 
898 Ponschab R., Verhandlungsfuhrung: Mutter aller Konfliktlosungen, ADR-Ver-
fahren im Vergleich –Teil 9,Zeitschrift fur Konflikt-Management, 17 Jahrgang,Heft 
1/2014, Januar/Februar, Seiten 1-32,PVSt 47561, 5.
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kulaciiT da mimarTviT daufiqsiros pativiscema proces-
Si CarTul yvela mxares899.
mediaciisTvis momzadebis etapad ganixileba maT Soris da-
visTvis swori mediatoris SerCeva mxaris mxridan, xSiria 
iurisdiqciebi, sadac mxareebis SeuTanxmeblobis SemTx-
vevaSi mediators niSnavs sasamarTlo, Sesabamisad, uprian-
ia orive mxare Tavad Sejerdes maTi davis specifikidan da 
Sinaarsis gaTvaliswinebiT im mediatoris kandidaturaze, 
romelic maT davasTan Tavisi gamocdilebiT da codniT 
yvelaze axlos mdgomia, radgan SeuTanxmeblobis SemTx-
vevaSi, SemTxveviTi SerCevis principiT saqmeSi daniSnuli 
mediatori, SeiZleba ar aRmoCndes Sesaferisi codnis da 
unarebis mqone mediatori da sabolood dazaraldeba mx-
aris interesi900.
advokatis mxridan swori formiT molaparakebebis warm-
arTva aris mTavari instrumenti901 klientis interesebis 
gatarebis mediaciaSi SeTanxmebis miRwevis mizniT. mo-
laparakeba aris procesi, romelSic erTmaneTs erwymis 
erTdroulad iuridiuli momzadeba da gamocdileba, 
pirovnul unarebi da mxolod am yvelafris kargi nazavi 
iZleva rezultatis miRebis saSualebas molaparakebebis 
gziT902. damkvidrebuli aRqmadoba aqvs sazogadoebaSi ad-
vokatis personas, rom is „unda iyos“ kargi momlaparakebe-
li, am aRqmadobis qveS maT Soris eqcevian saxelmwifoebi, 
rodesac maT Soris amerikis SeerTebuli Statebis mTav-
roba903, rigi samarTlebrivi davebis (iseTi rogoric aris 
saerTaSoriso savaWro urTierTobebis mizniT molapar-
akebebi, mag: North American Free Trade Agreement, molapar-
akebebi saavtoro samarTlis sferoSi vaWrobasTan daka-
vSirebuli sakiTxebi da sxva) molaparakebiT dasrulebis 
mizniT qiraobs advokatebs.

899 Nelson M.R., Nelson on ADR, Thomson Carswell, 2003, 58.
900 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 27.
901 Frascogna J., Hetherington H.L., The Lawyer’s Guide to Negotiation, American Bar 
Association, 2009, 1.
902  iqve, 2.
903  iqve, 2.

advokatebisTvis mediaciis procesSi igive standarti 
vrceldeba, rac sasamarTloSi warmomadgenlobis ganx-
orcielebisas, kerZod, daicvan sakuTari marwmuneblis 
saukeTeso interesi904, Tumca gansxvavebaa im formaSi rom-
lis farglebSic advokatma unda ganaxorcielos sakuTari 
uflebamosileba, radgan kargad unda esmodes, rom imyofe-
ba klientis mier arCeul davis gadawyvetis alternatiul 
formatSi, ra drosac mimdinare konfliqtis SeTanxmebiT 
dasruleba unda miiRwes konsensusis905 gziT da ara Seji-
brebiTi procesis farglebSi iqnes miRweuli gamarjveba, 
es rig SemTxevvaSi advokatebisTvis didi gamowvevaa. bo-
lo periodia evropasa da amerikis SeerTebul StatebSi 
viTardeba advokatebisTvis swavlebis programa, romel-
sac hqvia mediation advocacy906, ris farglebSic advokatebs 
yvela is unari gadaecemaT, rac maT mediaciis swored da 
warmatebiT warmarTvaSi unda daexmaroT.
warmomadgenlis mTavari funqcia mediaciaSi aris swored 
Seafasos is, Tu ramdenad mediaciisTvis Sesaferisia mi-
si klientis dava da mediaciis warmoebisas ra strategia 
iqnes SerCeuli mediaciis konkretuli formis gamoyenebis 
TvalsazrisiT.
mediaciis procesSi SeTanxmebis miRwevis SemTxvevaSi 
SeTanxmebis proeqtis Sedgena907 da meore mxaresTan mis 
garSemo muSaoba swored advokatis prerogativas war-
moadgens908.
samoqalaqo da komerciuli davebis mediaciis magaliTze 
evropaSi mkvidrdeba midgoma, rom mediaciaSi warmomad-

904 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, 2011, 405.
905 iqve, 405.
906 <http://www.mediationadvocates.org.uk>. [15.05.2018]
907 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016, 40.
908 Brown H., Marriott A., ADR Principles and Practice, Sweet & Maxwell, Thomson 
Reuters, London, 2011, 423.
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genloba909 absoluturad gansxvavebuli mimarTulebaa 
saadvokato saqmianobiT dakavebuli pirebis, da saWiroebs 
garda specifikuri momzadebisa, amasTanave Sesabamis saba-
zro marketings, raTa momxmareblebsac hqondeT wvdoma im 
pirebze, vinc mediaciaSi warmomadgenlobas axorcieleben.  
advokatebi tradiciulad asocirdebian sasamarTlosTan 
da SejibrebiT procesTan, rac ukve saadvokato saqmia-
nobis istoriul Sefasebad miiCneva, Tumca Tanamedrove 
aRqma da gageba advokatis saqmianobisa mediaciaTi maTgan 
efeqtur CarTulobas da moqmedebas moiTxovs davis gad-
awyvetis alternatiuli saSualebebis matricaSi910.

909 Goodman A., Mediation Advocacy, 2nd Ed, Nova, 2010, 175.
910 Boulle L., Field R., Australian Dispute Resolution, Lexis Nexis Butterworths, 2017, 152.

2.3 mesame pirebi

mediaciis miznebisTvis rig SemTxvevaSi SeiZleba dadges 
sakiTxi mediaciaSi monawile pirTa wris gafarToebisa, 
rodesac ama Tu im sakiTxis garSemo romelime mxarisT-
vis mniSvnelovania gareSe piris azri an misi interesis 
an mosazrebis gaTvaliswinebis gareSe uWirs SeTanxmebis 
pirobebze Camoyalibeba. 
swored aseTi SemTxvevebis regulirebis miznebisaTvis 
arsebobs e.w. mesame piris instituti mediaciaSi, rodesac 
mediators aqvs SesaZlebloba, mxareTa TxovniT, msgavsi 
piris procesSi CarTvisa, raTa ama Tu im mxares an mxareebs 
gauadvildeT SeTanxmebis miRweva.
aRsaniSnavia, rom msgavsi piris mediaciaSi CarTvis Ses-
aZleblobas araerTi evropuli qveynis kanonmdebloba 
iTvaliswinebs da am mimarTulebiT upriania gadaidgas 
Sesabamisi nabijebi qarTuli kanonmdeblobis srulyofis 
mizniT911.

2.4 samediacio centrebi, rogorc mediaciis subieqtebi

mediaciis zemoaRniSnuli subieqtebis garda, romlebic 
warmoadgenen mediaciis procesis uSualo monawileebs, 
aucileblad unda aRiniSnos aseve is samediacio centrebi, 
romlebsac rig SemTxvevaSi mimarTaven konfliqtSi myo-
fi mxareebi an romelTa servisis gamoyenebaze jer kidev 

911 mediaciis Sesaxeb SemuSavebuli kanonis proeqtis terminTa 
ganmartebis muxli Seicavs mesame piris definicias, romlis Tanaxmad 
mesame pirs warmoadgens nebismieri  piri, romelic ar aris mediaciis 
mxare da romelic mxareTa SeTanxmebiT an kanoniT gaTvaliswinebul 
SemTxvevebSi monawileobs mediaciis procesSi. aRsaniSnavia, rom qarTu-
li mediaciis praqtikis magaliTze yofila araerTi SemTxveva, rodesac 
mediaciis procesSi CarTuli mxareebis mier miRweula SeTanxmeba, Tum-
ca gareSe pirebis (mag: ganqorwinebis davebze, mxaris mSoblis mier an 
biznes davebze e.w. „Crdilovani partnioris“ mier) meSveobiT mediaciis 
mxareebs xeli ar mouweriaT maT mier gawerili SeTanxmebis pirobebze an/
da mosamarTlis winaSe ar dauWeriaT mxari SeTanxmebis aqtis damtkice-
bisTvis.
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saxelSekrulebo stadiaze Tanxmdebian kontrahentebi, 
rom maT Soris davis warmoSobis SemTxvevaSi isargebleben 
ama Tu im samediacio centris da maTi mediatorebis ser-
visiT.
am kuTxiT aucileblad unda aRiniSnos iseTi cnobili sa-
mediacio centrebi, rogoric arian CEDR (davebis efeq-
turi gadawyvetis centri)912, JAMS913, saerTaSoriso media-
torTa akademia914, msoflios mediaciis forumi915, intele-
qtualuri sakuTrebis msoflio organizaciis mediaciis 
centri916 da sxva msgavsi dawesebulebebi, romelTac Tavis 
mxriv mZlavri biZgi misces mediaciis danergvas msoflios 
masStabiT.

912 <www.cedr.com>.[25.06.2018]
913 <www.jamsadr.com>.[25.06.2018]
914 <www.iamed.org>.[25.05.2018]
915 <www.worldmediationforum.com>.[25.06.2018]
916 <www.wipo/int/amc/en>.[25.05.2018]

VI. mediaciis institutis regulireba 
unificirebul aqtebsa da evropis sabWos 
samarTalSi - gavlena wevri qveynebisa da 

asocirebuli wevrebis Sida kanonmdeblobaze 

mediaciis saerTaSoriso da evropuli regulirebis stan-
dartebi realurad ganapirobebs qveynebis Sida kanon-
mdeblobis doneze mediaciis, rogorc davis gadawyvetis 
alternatiuli meqanizmis samarTlebriv regulirebas, 
radgan swored saerTaSoriso doneze aRiarebuli mid-
gomebis da gawerili procedurebis Sesabamisad xdeba 
yvela konkretul saxelmwifos magaliTze mediaciis ma-
regulirebeli normebis SemuSaveba, rac calsaxad adas-
turebs saerTaSoriso da evropuli regulirebis gavlenas 
qveynebis Sida kanonmdeblobaze. aRniSnulis naTeli dada-
sturebaa 2008 wels evroparlamentis mier „samoqalaqo da 
komerciul saqmeebze mediaciis garkveuli aspeqtebis Ses-
axeb917“ direqtivis miReba, romlis Tanaxmad evrokavSiris 
wevr qveynebs Sida kanonmdeblobis direqtivis moTx-
ovnebisadmi misadageba unda ganexorcielebinaT, rac re-
alurad evrokavSiris wevrma yvela qveyanam ganaxorciela; 
ufro metic, direqtivis standartebisa da principebisad-
mi mravali araevrokavSiris wevri qveyana akeTebs swore-
bas, maT Soris saqarTvelo, rac naTlad adasturebs media-
ciaSi saerTaSoriso da evropuli regulaciebis qveynebis 
Sida kanonmdeblobaze mZlavri gavlenis qonis faqts.
saerTaSoriso samarTlebrivi sazogadoeba mediaciis reg-
ulirebis saerTaSoriso standartebze muSaobs da avi-
Tarebs918, maT Soris saubaria saerTaSoriso doneze unifi-
cirebuli standartiT mediatorTa akreditaciis919 regu-

917 Directive 2008/52/EC, ix: <http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=OJ:L:2008:136:0003:0008:En:PDF>.[15.05.2018]
918 mediaciis standartebisa da kriteriumebis saerTaSoriso doneze 
SemuSavebis mizniT daarsda mediaciis saerTaSoriso instituti (IMI), 
ix: <http://www.imimediation.org/home>.[15.05.2018]
919 Alexander N., Harmonisation and Diversity in the Private International Law of 
Mediation: The Rhythms of Regulatory Reform in Hopt J.K., Steffek F., Mediation Prin-
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laciebis SemuSavebaze samoqalaqo da komerciul davebze 
momuSave mediatorTaTvis920; Tumca obieqturoba moiTx-
ovs aRiniSnos, rom dReisaTvis saerTaSoriso mediaciis 
procesis maregulirebeli aqtebi arcTu bevria921, rac nam-
dvilad ar aris gasakviri, radgan saxelmwifoTa umravle-
soba mediaciis process, rogorc Sida, ise saerTaSoriso 
davebze erTgvarovnad awesrigebs922.

ciples and Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 164.
920 Brown H., Marriott A., ADR Principles and Practice, Sweet&Maxwell, Thomson 
Reuters, London, 2011, 614.
921 aRsaniSnavia, rom 2008 wlis evropuli direqtivis miRebamde evropis 
sabWos ministrTa komitetma SeimuSava Semdegi oTxi rekomendacia da-
vis gadawyvetis alternatiuli saSualebebis (mediaciis) Sesaxeb: 1. sao-
jaxo samarTlis saqmeebze mediaciis Sesaxeb(Council of Europe Committee 
of Ministers, Recommendation No.R(98)1 of the Committee of Ministers to Member 
States on Family Mediation; ix: <http://wcd.coe.int/com.instranet.InstraServlet?com-
mand=com.instranet.CmdBlobGet&InstranetImage=1153972&SecMode=1&Do-
cld=450792&Usage=2.)>.[15.05.2018]
2. sisxlis samarTlis saqmeebze mediaciis Sesaxeb (Council of Europe Com-
mittee of Ministers, Recommendation No.R (99)19 of the Committee of Ministers 
to member States concerning Mediation in Penal Matters; ix: <http://wcd.coe.int/
ViewDoc.jsp?p=&Ref=Rec(99)19&Sector=secCM&Language=lanEnglish&Ver=orig-
inal&BackColorInternet=eff2fa&BackColorInternet=eff2fa&BackColorLogged=clc-
be6&direct=true>.[15.05.2018]
3. administraciul organoebsa da kerZo pirebs Soris mediaciis Ses-
axeb (Council of Europe Committee of Ministers, Recommendation No.R (2001) 9 
of the Committee of Ministers to member states on alternatives to litigation between 
administrative authorities and private parties; ix: <http://wcd.coe.int/ViewDoc.
jsp?p=&Ref=Rec(2001)9&Sector=secCM&Language=lanEnglish&Ver=original&Back-
ColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColor-Logged=clcbe6&dir-
ect=true>.[15.05.2018]
4. samoqalaqo saqmeebze mediaciis Sesaxeb (Council of Europe Commit-
tee of Ministers, Recommendation No.R(2002) 10 of the Committee of Ministers to 
Member States on Mediation in Civil Matters; ix: <http://wcd.coe.int/ViewDoc.
jsp?p=&Ref=Rec(2002)10&Sector=secCM&Language=lanEnglish&Ver=original&Back-
ColorInternet=eff2fa&BackColorIntranet=eff2fa&BackColor-Logged=clcbe6&di-
rect=true>.[15.05.2018]
922 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 51.

1.	 UNCITRAL rogorc mediaciis regulirebis 
unificirebuli forma

saerTaSoriso savaWro samarTlis modernizebis, harmoni-
zebisa da unificirebis mizniT, 1966 wels gaerTianebuli 
erebis organizaciis mier daarsda saerTaSoriso savaWro 
samarTlis komisia - unsitrali923, romlis amocanas saer-
TaSoriso vaWrobis xelSewyoba warmoadgens924. 
mediaciis saerTaSoriso regulirebis aqti gaerTianebu-
li erebis saerTaSoriso savaWro samarTlis komisiis (UN-
CITRAL) mier 2002 wlis 19 noembris saerTaSoriso konsil-
iaciis Sesaxeb miRebuli modeluri kanonia925 (Model Law on 
International Commercial Conciliation926), romelmac mediaciis 
politikis regulirebis  Sesaxeb saerTaSoriso diskusieb-
ze gavlena iqonia927.  aRsaniSnavia, rom gaerTianebuli er-
ebis saerTaSoriso savaWro samarTlis komisia „pioneri“ 
iyo rogorc institucia, romelic cdilobda moexdina 
saerTaSoriso doneze mediaciis wesebis harmonizacia, 
jer kidev 1980 wels „konciliaciis wesebis“ miRebiT928.
marTalia UNCITRAL Model Law ar warmoadgens savaldebu-
lo bunebis samarTlebriv regulacias929, Tumca man 25-ze 
met iurisdiqciaze moaxdina asaxva msoflios masStabiT 

923  UNCITRAL - unsitrali anu gaerTianebuli erebis saerTaSoriso 
savaWro samarTlis komisia; ix: <www.unicitral.org>.[15.05.2018]
924 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 51.
925 iqve, 49.
926 UNCITRAL Model Law on International Commercial Conciliation, A/RES/57/18, 
19 November 2002, ix: <http://www.uncitral.org/pdf/english/texts/arbitration/ml-
conc/03-90953-Ebook.pdf>.[15.05.2018]
927 Alexander N., Four Mediation Stories from Across the Globe, Rabels Zeitschrift 
fur Auslandisches und Internationales Privatrecht (the Rabel Journal), No.4, Mohr Sie-
beck, Tűbingen 2010, 755.
928 Rűtzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, Sec-
ond Ed., C.H.BECK, Műnchen, 2016, 193.
929 unsitralis modeluri kanonebi warmoadgens gaerTianebuli erebis 
organizaciis generaluri asambleis mier rezoluciis saxiT miRebul 
aqtebs, gaeros wevri qveynebis Sida kanonmdeblosaTvis modelur kanon-
mdeblobad gamosayeneblad.
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da aRniSnul qveynebSi Sida regulaciebis misadageba ganx-
orcielda modeluri kanonis standartebisadmi930.
modeluri kanoni931 gaerTianebuli erebis wevri qveynebis 
masStabiT ZiriTadad aregulirebs saerTaSoriso komer-
ciuli davebis gadawyvetis proceduras mediaciis meS-
veobiT932 da sTavazobs wevr qveynebs rekomendaciis sax-
iT aRiarebuli standartebis qveynis Sida regulaciebSi 
integrirebas, rac faqtobriv gaziarebulia evropisa da 
msoflios masStabiT araerTi qveynis mier da asaxulia 
saxelmwifoebis Sida kanonmdeblobebSi933.
modeluri kanoni prima fasie exeba yvela saxis nebayo-
flobiT Tu savaldebulo xasiaTis daTqmebs saerTaSor-
iso komerciuli davebis SemaTanxmebeli proceduris gam-
oyenebiT gadawyvetasTan dakavSirebiT934.
modeluri kanonis analizis Sedegad SeiZleba davaskvnaT, 
rom is xuT ZiriTad sakiTxTa wres exeba mediaciisa da kon-
siliaciis warmoebis kuTxiT da uzrunvelyofs misi momx-
mareblebisTvis Temis Sesaxeb sasargeblo orientiris 
micemas935, kerZod, aRniSnuli sakiTxebi SeiZleba davajgu-
fod Semdegi saxiT:
1.	 pirveli sakiTxi uSualod konsiliaciis ganmartebas 

aqvs daTmobili936;

930 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 108.
931 ix. kanonis pirveli muxlis me-3 nawili
932 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 107.
933 iqve, 9.
934 Alexander N., International and Comparative Mediation : Legal Perspectives, Vol.4, 
Kluwer Law International, Austin, 2009, 387.
935 iqve, 345.
936 modaluri kanonis me-3 muxli: „konsiliacia niSnavs process (rig 
SemTxvevaSi igi SeiZleba moxseniebul iqnes mediaciad), romelSic mo-
dave mxareTa TxovniT monawileobs mesame piri (an pirebi), raTa daex-
maros maT saxelSekrulebo an sxvagvari urTierTobidan warmoSobili 
davis morigebiT dasrulebaSi. konsiliators ar aqvs davis saganze sa-
kuTari gadawyvetilebis miRebis uflebamosileba“.

2.	 meore sakiTxTa wre konsiliaciasa da mediaciaSi Car-
Tuli mxareebis avtonomiurobis princips exeba, rac 
modeluri kanonis qvakuTxed princips warmoadgens;

3.	 mesame sakiTxTa wre procesSi CarTuli mxareebis Ta-
nasworobis da Tanabrobis sakiTxs da am principis uz-
runvelyofis saWiroebas aqvs daTmobili;

4.	 meoTxe sakiTxTa wre procesis konfidencialurobas, 
rogorc mTavar maxasiaTebel kriteriums aqvs daTmo-
bili da, 

5.	 mexuTe sakiTxTa wre procesSi miRweuli SeTanxmebis 
aRsrulebis sakiTxebs aqvs daTmobili.

unda aRiniSnos, rom unsitralis modeluri kanonis 
mimarT saerTaSoriso samarTlebrivi sazogadoebis kri-
tikac gaisma937, kerZod, kritikosebis ZiriTadi aqcenti 
gadatanili iyo im garemoebaze, rom modeluri kanoniT ar 
moxda mkacri saerTaSoriso standartebis SemuSaveba, ri-
Tac moxdeboda procesis mxareTa avtonomiis principisa 
da moqnili procesis dacva, Tumca meore mxriv, kritikis 
mniSvnelovani sagani gaxda aseve kanonis me-2 Tavis su-
liskveTeba938, rom mediaciis garkveuli aspeqtebis kanon-
mdeblobiT regulirebas sjobs am procesebis bazarze 
TviTregulireba;
zemoaRniSnulis miuxedavad, Tamamad SeiZleba aRiniSnos, 
rom modeluri kanonis mcdeloba SeeTavazebina saxelm-
wifoebisTvis saerTaSoriso standartebi da principebi 
mediaciis regulirebis, namdvilad misasalmebelia, miT 
ufro im mniSvnelovani faqtoris gaTvaliswinebiT, rom 
modeluri kanonis arsi da mTavari gzavnili imaSi mdgo-
mareobs, rom saxelmwifoebs aqvT sruli SesaZlebloba 
da lavirebis saSualeba moaxdinon aRniSnul principebze 
dayrdnobiT sakuTari qveynebis Sida regulaciebis qvey-
nis Sida saWiroebebis gaTvaliswinebiT gawera.

937 Alexander N., International and Comparative Mediation : Legal Perspectives, Vol.4, 
Kluwer Law International, Austin, 2009, 347.
938 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 55.
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2. mediaciis evropuli regulirebis formebi - 
evrokavSiris direqtivebi

mediaciis Sesaxeb evropuli direqtivis (2008/52/EC939) 
miRebam, romlis implementaciis valdebuleba wevr saxel-
mwifoebs daekisraT 2011 wlidan, axali ganviTarebis 
perspeqtiva gauCina mediacias evropaSi940, raTa Camoy-
alibebuliyo erTiani CarCo mediaciis standarti da maT 
Soris xeli Sewyoboda sazRvrebs miRma/sazRvarTSoris 
mediacias941. saerTaSoriso doneze mediaciis standartis 
damkvidrebam aiZula wevri qveynebi moexdinaT mediaciis 
Sesaxeb sakanonmdeblo aqtis integrireba maTi qveynis Si-
da kanonmdeblobaSi, ramac maT Soris evropis gareT dan-
arCen msoflioSi mediaciisadmi moTxovna da rogorc da-
vis gadawyvetis efeqturi meqanizmis danergvis Semdgomi 
ganviTarebis saWiroeba aseve gazarda942.
2008 wlis 21 maiss evropis parlamentma miiRo direqtiva943 
„samoqalaqo da komerciul davebSi mediaciis konkretul 
aspeqtebTan dakavSirebiT944“, romelsac SemoklebiT medi-
aciis Sesaxeb direqtivas uwodeben literaturaSi, romel-
ic 24 maiss gamoqveynda evropis kavSiris oficialur Jur-
nalSi da ZalaSi Sevida gamoqveynebidan me-20 dRes, xolo 
evropis wevr qveynebs daevalaT 2011 wlis 21 maisamde mo-
exdinaT mediaciis direqtivis erovnul kanonmdeblobaSi 
939 Directive 2008/52/EC, of the European Parliament and of the Council, on Certain 
Aspects of Mediation
in Civil and Commercial Matters, 21 May 2008, ix.: <http://eur-lex.europa.eu/legal-con-
tent/en/ALL/?uri=CELEX:32008L0052> [15.05.2018].
940 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013.  v
941 e.w. cross-border mediation
942 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation: 
Global Comparative Perspectives, Springer, New York, 2015, 74.
943 RL Directive 2008/52/EC, of the European Parliament and of the Council, on Certain 
Aspects of Mediation
in Civil and Commercial Matters, 21 May 2008, ix.: <http://eur-lex.europa.eu/legal-con-
tent/en/ALL/?uri=CELEX:32008L0052>. [15.05.2018].
944 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany , 2nd 
edition, C.H.BECK, Munchen, 2016, 193.

integrireba945.
 aRniSnuli direqtiva moixsenieba, rogorc „dasasrulis 
dasawyisi procesi946“, kerZod, misi amoqmedebiT media-
ciis mimarT mdgomareoba evropul qveynebSi (gamonakli-
sia dania947) radikalurad Seicvala, SesamCnevi gaxda am 
institutis mimarT interesi da faqtobriv dainerga ev-
ropis qveynebSi savaldebulo saxiT mediacia948, iseve ro-
gorc xazgasmiT unda aRiniSnos, rom farTo gza mieca e.w. 
cross-border mediation-s gamoyenebas evropis masStabiT949, 
radgan direqtiva evrokavSiris wevr qveynebisgan moiTx-
ovs sazRvrebs Soris mediaciis danergvis da ganviTarebis 
winapirobebis Seqmnas TiToeul saxelmwifoSi950. aRniSnu-
li direqtivis amoqmedebiT damatebiTi xibli951 da mZlavri 
biZgi mieca davebis arasasamarTlo gziT gadawyvetis pop-
ularizacias da ganviTarebas evropaSi952, evropis kavSiris 
yvela qveyanam sxvadasxva inovaciuri953 formiT moaxdina 
mediaciis, rogorc davis gadawyvetis alternatiuli sa-
Sualebis danergva Tavis Sida kanonmdeblobaSi.
mediaciis direqtivis, rogorc mas moixsenieben gacxa-
debul mizans warmoadgens davis alternatiuli meqa-

945 Blake S., Browne J.,Sime S., The Jackson ADR Handbook, 2nd Ed, Oxford University 
Press, Oxford, 2016,230.
946 `Preliminary end of a process`
947 ix. EC Directive 2008/52 Art 1 (2), (3),2.
948 Golden J., Lamm C., International Financial Disputes (arbitration and mediation), Ox-
ford University Press, Oxford, 2015, 73.
949 Vallender H., Mediation in Nationalen und Grenzűberschreitenden Insolvenzver-
fahren, in Brinkmann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth 
S., Festschrifr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssich-
erheit und Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 909.
950 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 107.
951 Greger R., Unberath H., MediationsG : Recht der Alternativen Konfliktlosung, 
Kommentar , C.H.BECK, Műnchen, 2012, 34. 
952 Wentzel C., Internationale Mediation, Logos Verlag Berlin, Berlin, 2016, 43.
953 Steffek F., The Relationship between Mediation and Other Forms of Alternative 
Dispute Resolution in The Implementation of the Mediation Directive, (Compilation 
of in-depth Analysis) European Parliament Directorate-General for Internal Policies, 
2016,50. http://www.europarl.europa.eu/supporting-analyses [15.05.2018]
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nizmebisaTvis xelis Sewyoba da konfliqtebis SeTanxmebiT 
dasrulebis propagandireba savaldebulo mediaciis dan-
ergviT da ganviTarebiT, iseve rogorc sazRvrebs Sorisi 
mediaciis institucionalizacia da mediaciaSi miRweu-
li SeTanxmebis aRsrulebisTvis samarTlebrivi winap-
irobebis Seqmna954.
aqve unda aRiniSnos, rom savaldebulo saxiT mediaciis 
danergva Tavis TavSi ar moiazrebs mediacias rogorc da-
vis gadawyvetis alternatiul formas savaldebulo saxiT 
gamoyenebas, aramed moiazrebs savaldebulo saxiT evro-
pis kavSiris wevri qveynebis mxridan sakuTar sakanonmde-
blo sistemaSi am instituciis Sesaxeb maregulirebeli 
normebis integrirebas, Tu ar CavTvliT msoflios ram-
denime qveyanas, romelic ise Sors wavida, rom savaldebu-
lo saxiT danerga mediacia955 (mag: avstralia, romelmac 
daakanona, yvela StatSi mosamarTleebis uflebamosile-
baa mxareebs aiZulos mediaciaSi CarTva).
evropuli direqtivis Sesabamisad, mediacia warmoadgens 
struqturizebul process konfliqtis gadawyvetis, 
rodesac uSualod davis mxareebi iReben gadawyvetilebas, 
xolo am nebayoflobiT process damoukidebeli da miuker-
Zoebeli mesame pir(eb)i mediatoris saxiT uwevs fasilita-
cias, romelsac sakiTxis Sesaxeb gadawyvetilebis miRebis 
raime uflebamosileba ar gaaCnia956.
miRebuli direqtivis teqsti srul SesabamisobaSia im 
saerTo poziciasTan, rac jer kidev 2008 wlis 28 Teber-
vals daafiqsira evropis sabWom, riTac dasrulda is gza, 
rac jer kidev 2002 wels daiwyo evrokomisiam davis gad-
awyvetis alternatiuli saSualebebis gamoyenebis Sesaxeb 

954 Chern C., The Commercial Mediator’s Handbook, Informa Law, New York, 2015, 
30, 31.
955 Willis T.,Wood W., Alternative Dispute Resolution in  Golden J., Lamm C., In-
ternational Financial Disputes, Arbitration and Mediation, Oxford University Press, 
Oxford, 2015,73.
956 Bamberger H.G., Mediation und Justiz in Haft F., von Schlieffen K.G., Handbuch 
Mediation, C.H.Beck, Munchen, 3.Auflage, 2016, 241.

e.w. mwvane dokumentis miRebiT, rac gagrZelda 2004 wlis 
evrokomisiis direqtiviT da 2007 wels evroparlamentis 
mier zemoaRniSnuli evrodireqtivis pirveli mosmeniT 
teqstis damtkicebiT957.
mediaciis Sesaxeb direqtiva adgens da kidev ufro gaum-
jobesebul variants gvTavazobs evropaSi davis gadawyve-
tis alternatiuli saSualebebis gamoyenebis Sesaxeb958, 
iseve rogorc axdens mediaciis da sasamarTlo saqmiswar-
moebis procedurebis dabalansebul urTierTmimarTeba-
ze miTiTebas959.
mediaciis Sesaxeb direqtivis mizani aris mediaciis ro-
gorc davis alternatiuli saSualebis popularizacia, 
romelic iZleva davis sasamarTlo saqmiswarmoebis gareSe 
dasrulebis SesaZleblobas. direqtiva aris erTgvari mc-
deloba gamoiZebnos balansi samarTalwarmoebis weseb-
sa da mediacias Soris, iseve rogorc direqtiva igegmeba 
imaze raTa erTi mxriv, gaaumjobesos evropis wevr saxel-
mwifoebs Soris marTlmsajulebis mimarTulebiT insti-
tuciuri TanamSromloba960, xolo meore mxriv uzrunve-
lyos momxmareblebisTvis kidev ufro efeqturi formebi 
marTlmsajulebis xelmisawvdomobis961.
evropuli direqtivis gamoyenebis sfero sami ZiriTadi 
aspeqtiT Semoifargleba. pirveli, is axdens fokusirebas 
samoqalaqo da komerciul davebze, maSin rodesac admin-

957 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 5, 6.
958 gamonaklisia dania, romelic medaiciis Sesaxeb evropul direqtivas 
ar SeuerTda da ar aris SeboWili mediaciis Sesaxeb evropuli direqtiv-
is sagniT da gamoyenebis valdebulebiT, rac gawerilia direqtivis 1(3) 
muxlSi.
959 Steffek F., The Relationship between Mediation and Other Forms of Alternative 
Dispute Resolution in The Implementation of the Mediation Directive, (Compilation 
of in-depth Analysis) European Parliament Directorate-General for Internal Poli-
cies, 2016, 49, 50. <http://www.europarl.europa.eu/supporting-analyses 
>.[15.05.2018]
960 ix. evropuli direqtivis pirveli nawili
961 ix.evropuli direqtivis meore nawili
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istraciul da sisxlis samarTlis sakiTxebs erTgvarad 
gamoricxavs; meore, aRniSnuli direqtiva aregulirebs 
da erTgvarad axalisebs evropis wevri qveynebSi sazR-
varTSorisi davebis962 regulirebas da mesame, evropuli 
direqtivis miRebiT ar xdeba mediaciasTan dakavSirebuli 
yvela sakiTxis regulireba, aramed es aris konkretuli 
aspeqtebis kuTxiT regulaciis SeTavazeba evropis wevri 
qveynebisTvis, kerZod, iseTi sakiTxebis, rogoricaa me-
diaciaSi miRweuli SeTanxmebebis aRsrulebadoba da sxva, 
xolo yvela direqtiviT mouwesrigebel sakiTxTan daka-
vSirebiT wevr saxelmwifoebs eZlevaT absoluturi Tav-
isufleba sakiTxebi moawesrigon qveynis Sida kanonmde-
blobiT, maT Soris mediaciis Sesaxeb kanonis teqstiT963.
zemoaRniSnulis Sedegad ramdenime qveyanam, kerZod, ger-
maniam da safrangeTma miiRes mediaciis Sesaxeb kompleq-
suri kanonebi. aRniSnuli regulaciebi xSir SemTxvevaSi 
ar iTvaliswineben mediaciis Sesaxeb evropuli direqtiv-
iT gaTvaliswinebul regulirebis sferos, aramed mTel 
rig damatebiT sakiTxebs exebian, ZiriTadSi aqcenti ga-
keTebulia sazRvarTSorisi mediaciis warmoebis sakiTxeb-
ze.  evropuli direqtivis amoqmedebis Sedegad evropuli 
qveynebis erTma nawilma direqtivis sakiTxebze morgebu-
li Sida kanoni miiRo, xolo meore nawilma kanoni, romel-
ic erTi mxriv, moicavs direqtivis suliskveTebas, Tumca 
damatebiT aqcenti keTdeba sazRvarTSorisi mediaciis 
warmoebaze, rac xangrZlivvadian perspeqtivaSi msgavsi 
dixotomia964 unda gaxdes am qveynebis kanonmdeblobis me-
diaciis Sesaxeb kanonmdeblobis harmonizaciis winapiro-
ba.
2008 wels evropuli direqtivis miRebiT, realurad far-
To gza exsneba evropis masStabiT sazRvrebs miRma/saz-
RvrebsSorisi (cross-border) mediaciis warmoebis perspeq-
962 igulisxmeba cross-border litigation / cross-border disputes.
963 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 6.
964 iqve, 7.

tivas965 da marTlac bolo periodia Zalzed popularuli 
xdeba e.w. cross-border mediaciis sakiTxi da swrafi tempiT 
izrdeba misi moxmareba sxvadasxva qveynebSi966, rasac aqvs 
Tavisi axsna, imis gaTvaliswinebiT, rom xSiria ama Tu im 
iurisdiqciaSi ucxoelementis figurireba, romelsac 
aqvs mimdinare samarTlebrivi dava, romlis gadawyveta 
sasamarTlos gareSe surs da mimarTavs samediacio proce-
duras. evropuli direqtiva realurad xels uwyobs saz-
RvrebsSorisi davis gadawyvetis mSvidobian formebs da 
meqanizmebs da farTo sazogadoebas sTavazobs mediaciis 
gziT da saSualebiT moaxdinon arsebuli konfliqtis reg-
ulireba967. aRniSnuli samarTlebrivi instrumenti qmnis 
karg niadags transnacionaluri davebis droSi kide ufro 
efeqturi regulaciisa968.
evropis masStabiT aris rigi qveynebi, romelTac kanon-
mdeblobaSi ase pirdapir cross-border mediaciis warmoebis 
konkretuli procedura ar aqvs gaTvaliswinebuli, rac ar 
gamoricxavs imis SesaZleblobas, rom qveyanaSi arsebuli 
mediaciis kanonmdebloba iqnes gamoyenebuli msgavsi ti-
pis samediacio SemTxvevis dros969.
amasTanave, evropis qveynebSi inergeba praqtika, rode-
sac sxvadasxva qveynis modave mxareebs davis gadawyvetis 
meqanizmad swored rom mediacia aqvT saxelSekrulebo 
daTqmiT SeTanxmebuli da miTiTeba aqvT gakeTebuli ama 
Tu im konkretuli qveynis samediacio regulaciebiT da-
vis gadawyvetaze970, rac aseve dasaSvebia da piriqiT, misa-

965 Palo G.D., Trevor M.B., EU Mediation-Law and Practice, Oxford University Press, 
Oxford,  2012, 2.
966 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation: 
Global Comparative Perspectives, Springer, New York, 2015, 74.
967 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 82.
968 Rutherglen G.A., Transnational Civil Litigation, Principles and Prospects, Founda-
tion Press, 2016, 192.
969 Traest M., in Carlos, Esplugues., Civil and Commercial Mediation in Europe, In-
tersentia (Cambridge-Antwerp-Poland ),Vol. II , 2014 , ISBN 978-1-78068-130-6, 40.
970 iqve, 7.
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salmebelia davebis saerTaSoriso samediacio regulire-
bis kuTxiT.
zemoaRniSnuli trendis ufro da ufro faqtobrivi dam-
kvidreba, rogorc samarTlebrivi termini da meores mx-
riv, faqtobrivi SemTxvevebis simravle Tavis mxriv, bi-
Zgs aZlevs evropul qveynebSi kidev erTi axali novaciis 
damkvidrebas mediaciis mimarTulebiT, kerZod, saubaria 
e.w. E-Justice-ze mediaciis procesSi. am mxriv unda aRiniS-
nos, rom rig evropul qveynebSi kanonmdeblobaSi SeiZleba 
pirdapir ar iyos msgavsi termini gawerili da gaTvalsi-
winebuli, Tumca araferi krZalavdes msgavsi teqnikuri 
saSualebebis gamoyenebiT mediaciis ganxorcielebas971.
2016 wlis 26 agvistos evropulma komisiam gamoaqveyna ev-
ropuli parlamentis, evropis sabWos da socialur ekono-
mikur sakiTxTa komitetis saxelze momzadebuli angari-
Si972, romelSic dadebiTad Seafasa 2008 wlis direqtivis 
amoqmedebis praqtikuli sakiTxebi.
niSandoblivia, rom 2011 wels evropulma komisiam miiRo 

971 Esplugues C., Civil and Commercial Mediation in Europe, Intersentia (Cam-
bridge-Antwerp-Poland), Vol. II , 2014, 52-53.
972 Report from the Commission to the European Parliament, the Council and the Eu-
ropean Economic and Social Committee. Brussels 26.8.2016. COM (2016) 542 final on 
the Application of Directive 2008/52/EC of the European Parliament and of the Coun-
cil on certain aspects of mediation in civil and commercial matters. <https://eur-lex.eu-
ropa.eu/legal-content/EN/ALL/?uri=COM%3A2016%3A542%3AFIN >.[15.05.2018]  
(angariSis mixedviT evropuli direqtivis amoqmedebis droisTvis evro-
pis wevri qveynebidan 15-Si ukve moqmedebda mediaciis Sesaxeb kanonmde-
bloa, 9 wevr qveyanaSi mediacias faqtobriv hqonda adgili, xolo 4 wevr 
qveyanaSi mediacia arc sakanonmdeblo doneze da arc faqtobriv ar xor-
cieldeboda. angariSSi aRniSnulia, rom rig wevr qveynebSi mediaciis 
danergvas hqonda problemebi, radgan sxvadasxva qveynebis kulturu-
li ganviTarebis istoriidan gamomdinare mediacia ar iyo sazogadoe-
bisTvis srulad misaRebi, xolo rig SemTxvevaSi angariSis momzadebis 
droisTvisac SeimCneoda sazogadoebis nakleb informirebuloba evro-
puli direqtivis amoqmedebis da qveynis SigniT avtomaturad gatare-
buli sakanonmdeblo reformis Sesaxeb. angariSSi rekomendaciis saxiT 
aqvs evropul komisias dafiqsirebuli, rom wevrma qveynebma kidev ufro 
gaaqtiuron Zalisxmeva mediaciis popularizaciis kuTxiT, xolo evro-
pis kavSirma gaagrZelos samarTlis programis farglebSi mediaciis da 
Sesabamisi programebis dafinanseba da mxardaWera).

SeTavazeba momxmarebelTa sferoSi davis alternati-
uli gadawyvetis meqanizmis973 Sesaxeb da SeTavazeba momx-
marebelTa davis onlain gadawyvetis Sesaxeb974, aRniSnul 
sferoebSic wevr qveynebSi mosalodneli  gaxda cvlile-
bebis gatareba, radgan mediaciis ganviTarebasTan erTad 
mravali damatebiTi kiTxva da saWiroeba Cndeba, rac af-
arToebs davis gadawyvetis horizonts975 da marTlac 2013 
wlis 21 maiss evroparlamentma miiRo kidev erTi direqti-
va 2013/11976 samomxmareblo davebze davis gadawyvetis al-
ternatiuli saSualebebis Sesaxeb977.
aRniSnuli direqtivis mizani momxmarebelTa uflebebis 
dacvaa, kerZod, nasyidobisa da momsaxurebis xelSekrule-
bebidan mxareebs Soris warmoSobil uTanxmoebaTa davis 
gadawyvetis alternatiuli saSualebebiT regulireba978, 
radgan xSiria, rodesac mcire Rirebulebis davebs aqvs 
adgili momxmarebelTa Soris da sasamarTloSi saqmiswar-
moebis siZviris gamo modave mxareebi ver da ar midian sa-
samarTloSi, xolo msgavsi ofciis arsebobiT momxmare-
blebs uCndebaT efeqturi saSualeba naklebi finanse-
bis da drois danaxarjiT gadawyviton arsebuli sadavo 
sakiTxebi da uari ar Tqvan davaze. 
amasTanave, direqtivis meorad mizans momxmarebelTa ndo-

973 Proposal for a Directive of the European Parliament and of the Council on Alter-
native Dispute Resolution for Consumer Disputes and Amending Regulation (EC) No 
2006/2004 and Directive 2009/22/EC (Directive on Consumer ADR), COM (2011) 793 
final, 29 November 2011.
974 Proposal for a Regulation of the European Parliament and of the Council on On-
line Dispute Resolution for Consumer Disputes (Regulation on Consumer ODR), 
COM(2011) 794 final, 29 November, 2011.
975 Hodges C., Benohr I., Creutzfeldt-Banda N., Consumer ADR in Europe, in  Steffek 
F., Unberath H., Genn H., Greger R., Regulating Dispute Resolution: ADR and Access 
to Justice at the Crossroads, 2012.
976 e.w. Consumer ADR Directive.
977 2013/11/EU, The European Directive on Consumer Alternative Dispute Resolution 
(CADR) ix: <http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013L0011>.
[15.05.2018]
978 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 58.
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bis mopoveba warmoadgens samomxmareblo bazrisadmi, raTa 
momxmareblebs gaaCndeT gancda imisa, rom sabazro ekono-
mika maT Soris maT interesebs iTvaliswinebs da maTzea 
morgebuli979. 
zemoaRniSnuli Tezis ganmtkicebaa maT Soris evropis 
sabWos 2013 wlis regulacia EC 524/2013980, romelic medi-
aciis onlain warmoebis sakiTxs exeba981, rac amartivebs 
da kidev ufro xelmisawvdoms xdis mediacias misi momx-
mareblebisTvis. aRniSnuli regulacia, evroparlamen-
tis zemoaRniSnuli direqtivis miRebis Semdgom, swored 
momxmarebelTa davis gadawyvetis meqanizmis gamartivebis 
kuTxiT iqna miRebuli982, Tumca am formam mediaciis war-
moebis moipova imxela popularoba, misi upiratesobebis 
gaTvaliswinebiT, rom dReisTvis sxva kategoriis daveb-
zec aprobirebuli formaa mediaciis, razec ufro vrclad 
aris saubari naSromis meore TavSi. aRniSnuli regulaci-
is faqtobrivi implementacia 2016 wlis ianvarSi ganxor-
cielda da iZleva saSualebas rogorc qveynis SigniT, aseve 
sazRvrebs Sorisi dava, dakavSirebuli E-commerce-Tan mxa-
reebma gadawyviton onlain mediaciis platformis gamoy-
enebiT983.
aqve aRsaniSnavia, rom erT-erTi mTavari mizani evrokav-
Siris 2013/11/EU direqtivis gaxlavT davis alternatiuli 
gadawyvetis servisis momwodeblebis bazris ganviTareba, 
maTi xarisxis amaRleba Sesabamisi sertificirebis sqemis 
mixedviT, da SerCeuli servisis momwodeblebis daSveba 
onlain mediaciis platformaze984, Tumca direqtiva ar 

979 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 17.
980 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 18.
981 ODR Regulation EC/524/2013.
982 Cortes P., The New Regulatory Framework for Consumer Dispute Resolution, Ox-
ford University Press, Oxford, 2016, 30.
983 iqve, 19.
984 Biard A., Monitoring Consumer ADR Quality in the EU: A critical Perspective, 
European Review of Private Law, Law Journal, Vol. 26, No.2, Wolters Kluwer Interna-

krZalavs araakreditirebuli servisis mimwodeblebis 
daSvebas bazarze, Tumca evrokavSiris wevri saxelmwifoe-
bi adgenen Sesabamis reestrs, raTa momxmareblebs hqon-
deT sruli informacia sertificirebis Sesaxeb davis gad-
awyvetis alternatiuli saSualebis mimwodebeli organi-
zaciis Sesaxeb samomxmareblo sferoSi985.

tional, The Netherlands, 2018, 174.
985 iqve, 189.
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VII. mediaciis warmoebis formebi da evropis 
qveynebis gamocdileba

1.	 mediaciis warmoebis formebi: sasamarTlo, 
sasamarTlosTan arsebuli da kerZo mediacia

mediacias ganurCevlad imisa is mimdinareobs kerZo 
komerciuli mediaciis formatSi Tu sasamarTlo an sa-
samarTlosTan arsebuli mediaciis farglebSi axasiaTebs 
nebayoflobiToba, rac warmoadgens am procesis mTavar 
ganmsazRvrel Tvisebas da vlindeba modave mxareebis Sesa-
ZleblobaSi sakuTari nebiT moaxdinon mediaciis inicire-
ba da rac yvelaze mTavaria, mxolod maTi nebis Sesabamis-
ad daasrulon mediacia SeTanxmebiT an SeuTanxmeblobiT 
Tu aseTia maTi survili986. davis gadawyvetis aRniSnuli 
alternatiuli saSualebisTvis SesaZlebelia rig SemTx-
vevebSi arsebobdes e.w. savaldebulo mediaciis forma, 
Tumca am SemTxvevaSic kargad unda movaxdinoT gamijvna 
nebayoflobiTobis da savaldebuloobis aRqmisa, radgan 
mediaciiT davis gadawyveta SeTanxmebiT ver gaxdeba 
savaldebulo, radgan mxareebis nebis avtonomiurobaSi 
miiRon maincdamainc SeTanxmebis pirobebi kanonmdebeli 
ver Caereva da am kuTxiT mediaciis aRqma, rogorc saval-
debulo meqanizmi davis gadawyvetisa, ar unda moxdes da 
rig SemTxvevaSi mediaciaSi CarTvis savaldebulooba ar 
unda gaigivdes mxaris nebis SezRudvasTan – dava saval-
debulod daasrulos SeTanxmebiT. 
formis mixedviT ganarCeven sami987 tipis mediaciis  war-
moebis formas: 
a) kerZo mediacia, romelic srulad damoukidebelia 
sasamarTlo sistemaSi saqmiswarmoebisgan da Tavad sa-

986 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation: 
Global Comparative Perspectives, Springer, New York, 2015, 14.
987 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Perspec-
tive, Oxford University Press, Oxford, 2013, 20.

samarTlosgan988; 
b) sasamarTlosTan dakavSirebuli mediacia (court-annexed 
mediation989), romelic instituciurad aris koordinaciaSi 
sasamarTlosTan, Tumca procedurulad990 absoluturad 
damoukidebelia sasamarTlosgan, rogorc calke mdgomi 
institucia991; 
g) sasamarTlo mediacia (judicial mediation), romelic da-
kavSirebulia992 sasamarTlosTan Senobis da personalis 
kuTxiT993, Tumca mediatori ra Tqma unda ar iRebs raime 
saxis mboWav gadawyvetilebas. mediaciis msgavsi formis 
dros mediatori SeiZleba rig SemTxvevaSi iyos moqmedi 
mosamarTle (damokidebulia ama Tu im qveynis erovnul 
regulaciaze), romelic im konkretuli sasamarTlo saqmi-
swarmoebaSi, razec inicirebulia mediacia ar aris CarTu-
li, rogorc mosamarTle994, aramed procesualurad sru-
lad damoukidebeli piria. 
es bolo forma xSiri ar aris evropis magaliTze, Tumca 

988 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Vol. II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, Ox-
ford, 2012, 1163.
989 Hakimah Y., Alternative Dispute Resolution (ADR), International Shari’ah Re-
search Academy for Islamic Finance (ISRA), Malaysia, 2012, 51.
(am formis mediacia 1983 wels avstraliaSi, viqtiria, samSeneblo dave-
bis gadasawyvetad pirvelad iqna gamoyenebuli, Semdgom dainerga 1987 
wlidan federalur sasamarTloebSi, ra drosac sasamarTlo procesis 
mimdinareobisas gaxda SesaZlebeli saqmis mediatorisTvis gadacema)
990 Steffek F., Mediation, in The Max Planck Encyclopedia of European Private Law, 
Volume II, Basedow J., Hopt J.K., Zimmermann R., Stier A., Oxford University Press, 
Oxford, 2012, 1163.
991 Lindblom P.H., Progressive Procedure, Iustus, 2017, 422.
Court-affiliated mediation: SvedeTis magaliTze sasamarTlo Tavad niSnavs 
saqmeze mediators mxareebTan winaswari gasaubrebis Sedegad
992 am formis mediaciis warmoebisas mediators warmoadgens advoka-
ti, romelsac aqvs gavlili specialuri swavleba, an mosamarTle an sa-
samarTlos ADR TanamSromeli rig SemTxvevaSi
993 Menkel-Meadow J.C., Love P.L., Schneider A.K., Sternlight R.J., Dispute Resolu-
tion Beyond the Adversarial Model, Wolters Kluwer Law&Business, Aspen Publishers 
Inc, 2011, 34.
994 Steffek F., Mediation und Gűterichterverfahren, Zeitschrift fűr Europäisches Priva-
trecht, (ZEuP) #3, Verlag C.H.Beck, Műnchen, 2013, 538.
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rig SemTxvevaSi jer kidev aris gamoyenebaSi ramdenime 
qveyanaSi995.  sasamarTloSi mimdinare davidan gamomdinare 
mediaciis inicireba SesaZlebelia ganxorcieldes Tavad 
davis monawile mxaris mimarTvis safuZvelze996, ra dro-
sac, ra Tqma unda meore mxaris Tanxmobac aris saWiro, is-
eve rogorc Tavad sasamarTlos mxridan (mediation ex officio) 
moxdes davis erTi mxriv, mediaciisTvis gadamisamarTeba, 
an meore mxriv, mediaciis mxareTaTvis SeTavazeba, rac 
damokidebulia konkretuli qveynis Sida regulaciaze, 
Tu rogor aris instituciurad mediacia regulirebuli, 
igulisxmeba sasamarTlos mxridan mediaciis inicirebis 
samarTlebrivi CarCo meqanizmi. TeoriaSi maT Soris medi-
acias or kategoriad hyofen997, e.w. garigebidan gamomdin-
are998 da davidan999 gamomdinare mediacias.
mediaciis warmoebis kuTxiT saintereso gamocdileba aqvs 
germaniis federaciul saxelmwifos, sadac Tavdapirve-
lad qvemore sami tipis mediaciis warmoebis forma iyo ga-
moyenebaSi: 
1) sasamarTlos gare mediacia, rogorc sasamarTlo war-
moebisgan sruliad damoukidebeli procesi, romelic mo-

995 bulgareTi: Evgeni Georgiev and Christa Jessel-Holst in Hopt&Steffek, Mediation 
Principles and Regulation in Comparative Perspective, Ch.5, B(1)(b), 338; inglisi: 
Jens M.Scherpe and Bevan Marten in Hopt&Steffek, Mediation Principles and Regula-
tion in Comparative Perspective, Ch.6, B(1)(c), 374; germania : Peter Tochtermann in 
Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspective, Ch. 8, 
B(1)(c),530. kanada: Reinhard Ellger in Hopt&Steffek, Mediation Principles and Regula-
tion in Comparative Perspective, Ch.18,B(4)(a), 941; norvegia: Anneken Kari Sperr in 
Hopt&Steffek, Mediation Principles and Regulation in Comparative Perspective, Ch.22, 
B(1), 1144; da avstria: Markus Roth and David Gherdane in Hopt&Steffek, Mediation 
Principles and Regulation in Comparative Perspective, Ch.4, B(1)(c), 259.
996 Joeng S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brink-
mann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth S., Festschri-
fr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssicherheit und 
Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 832.
997 Stephen W.J., Principles of Alternative Dispute Resolution, West Academic Pub-
lishing, 2016, 390.
998 e.w. transactional mediation. 
999 e.w. dispute mediation.

qmedebs kerZo iniciativis safuZvelze1000; 
2) sasamarTlosTan arsebuli mediacia (gerichtsnahe Media-
tion), rogorc sasamarTlos procesis farglebSi sasamarT-
los SigniT mimdinare procesi, romelic damoukidebelia 
sasamarTlosgan, rogorc saxelmwifo instituciisgan1001; 
3) sasamarTlos SigniT arsebuli mediacia (gerichsinterne), 
romelsac warmarTavda mosamarTle, romelic ZiriTad 
sarCelze ar iyo ganmxilveli mosamarTle, raTa daculi 
yofiliyo mediaciis umniSvnelovanesi maxasiaTebeli kon-
fidencialurobis principi. mediaciis warmoebis aRniSnu-
li forma dReis mdgomareobiT Canacvlda1002 e.w. Guterich-
termodell1003 mediaciis formiT1004, razec qvemoT calke iqne-
ba saubari.
msgavsad sxva formebisa davis alternatiuli gadawyvetis, 
iseTi rogoricaa arbitraJi, mediaciaSic SeiniSneba in-
stituciuri mediaciisa da e.w. Ad-hoc mediaciis procesis 
nairsaxeobebi1005; kerZod, instituciur mediaciis nairsax-
eobas ganekuTvneba SemTxvevebi, rodesac mediaciis pro-
cesis menejmenti Tavad instituciurad aris struqturi-
zebuli da mas esa Tu is institucia awarmoebas, risi didi 
gamocdileba ukve Seiqmna saerTaSoriso asparezze, maT 
Soris saxelSekrulebo urTierTobis mxareebi, rogorc 

1000 cercvaZe g., mediacia, gamomcemloba meridiani, Tb, 2010, 150.
1001 iqve,150.
1002 Baumbach A., Lauterbach W., Albers J., Hartmann P., Zivilprozessordnung, C.H.
BECK, Munchen, 76.Auflage, 2018, 1186, 1187.
germaniis samoqalaqo saproceso kodeqsis §278-e muxlis Sesabamisad 
sasamarTlos SeuZlia Semdgomi SeTanxmebis miRwevis mizniT gadaamis-
amarTos mosamarTlesTan (Gűterichter), romelic sakiTxze ver iRebs gad-
awyvetilebas, Tumca aris aRWurvili mediatoris funqciiT da mxaree-
bis CarTulobiT faqtobriv warmarTavs mediacias, Tumca is ar warmoad-
gens mediaciis Sesaxeb kanonis miznebisTvis mediators da masze kanonis 
moTxovnebi ar vrceldeba, aramed is aris samoqalaqo saproceso kod-
eqsis farglebSi sasamarTlos mier daniSnuli sasamarTlo mediatori.
1003 Bamberger H.G., Mediation und Justiz in Haft F., von Schlieffen K.G., Handbuch 
Mediation, C.H.Beck, Munchen, 3.Auflage, 2016, 243.
1004 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 12.
1005 Vgl. Greger/Unberath, Einl.Rz.48.
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wesi mimarTaven maT Soris SesaZlo davis gadawyvetis meqa-
nizmad instituciuri mediaciis gamoyenebas1006.
unda aRiniSnos, rom mediaciis warmoebis formebis mixed-
viT ori ZiriTadi forma aris dResdReobiT msoflios 
sxvadasxva qveynebSi gavrcelebuli, es gaxlavT sasamarT-
lo da sasamarTlos gare mediacia. maT Soris sxvadasxva 
modelebi gvxvdeba uSualod sasamarTlos SigniT Tu mis 
gareT mediaciis warmoebis, rac uSualod yoveli qveynis 
Sida kanonmdeblobiT regulirebadi sakiTxia, Tumca ro-
gorc aseTi forma es ori nairsaxeoba dominirebs. liter-
aturaSi xSirad vnaxavT, rodesac zogadad mediacia, iseve 
rogorc sasamarTlosTan arsebuli mediaciis forma, rig 
SemTxvevaSi sasamarTlo mediaciis saxeliT moixsenieba, 
radgan dasawyis etapze sasamarTlo mediaciis formebi 
idgamda fexs1007.
sasamarTlo mediaciis formebSi ganarCeven uSualod sa-
samarTlo mediacias1008, am formisTvis maxasiaTebelia, 
rom mediacia imarTeba sasamarTlos SenobaSi, sasamarT-
los moxelis an sasamarTlos mier akreditirebuli media-
torTa siaSi arsebuli mediatoris mier, iseve rogorc rig 
iurisdiqciaSi mosamarTlis mxridan, da mediaciis xarji 
Sesulia samarTalwarmoebis xarjSi. es forma kargad aris 
danergili germaniaSi, skandinaviur qveynebSi, sloveni-
aSi da sxva samoqalaqo samarTlis qveynebSi, maSin rode-
sac sasamarTlo mediaciis kidev erTi forma, romelic 
sasamarTlosTan dakavSirebul1009 mediacias warmoadgens 
dainerga saerTo samarTlis qveynebSi pirvelad (avstra-
lia, hong-kongi, kanada, CineTi, gaerTianebuli samefo, 
aSS), ra drosac mediacias sasamarTlos gare mediatori an 
mediaciis servisis mimwodebeli instituciebi awarmoeben, 

1006 Eidenmuller H., Wagner G., Mediationsrecht, ottoschmidt, 2015, 26-27.
1007 Gläβer U., Schroeter K., Gerichtliche Mediation: Grundsatzfragen, Etablierungsver-
fahrungen und Zukunftsperspektiven, Nomos, 2011, 14.
1008 Alexander N., Steffek F., Making Mediation Law, International Finance Corpora-
tion (IFC), World Bank Group, Washington D.C. 2016, 9.
1009 iqve, 10.

romelTa arCeva modave mxareebs SeuZliaT Tavad an sa-
samarTlos mediatorTa reestridan, iseve rogorc media-
ciis xarjebi uSualod mxareebis mier iqneba dasafari.
zemoaRniSnuli formisgan gansxvavebiT farTo moxmare-
baSia kerZo mediaciis forma, rodesac mxareebs sasamarT-
losTan yovelgvari kavSiris gareSe aqvT SesaZlebloba 
erTmaneTs Soris arsebuli konfliqtis gadasawyvetad 
Tavad SearCion sakuTari iniciativiT dawyebuli Se-
maTanxmebeli proceduris miznebisTvis mediatori. ms-
gavsi forma mediaciisa farTod aris danergili, rogorc 
saerTo samarTlis, aseve samoqalaqo samarTlis qveynebSi 
da ZiriTadad komerciuli davebis gadawyvetis saukeTeso 
saSualebaa1010.
arasasamarTlo mediaciis dros (mag: germaniaSi moixse-
nieba ad-hoc-mediation/außergerichtliche Mediation1011) mxaree-
bi Tavad uSualod axdenen maTTvis misaRebi mediatoris 
identificirebas da SerCevas, ris Sedegad uSualod medi-
atorTan Tanxmdebian mediaciis warmoebis wesze da pro-
ceduraze. literaturaSi arasasamarTlo mediacia moix-
senieba, rogorc yvelaze swrafi da arabiurokratiuli 
forma mxareebs Soris mediaciis warmoebis1012. es is SemTx-
vevaa, rodesac mxareebs winaswar raime saxelSekrulebo 
daTqmiT mediacia, rogorc davis gadawyvetis meqanizmi an 
Tundac konkretuli mediatori, rogorc maTi davis al-
ternatiuli formiT gadawyvetaSi CarTuli piri ar hyavT 
SerCeuli da amis saWiroebis dros nebayoflobiT Tanxm-
debian mediaciis procesis warmoebaze1013, saubaria iseT 
SemTxvevebze, rodesac davis warmoSobis Semdgom1014 mxa-
1010 Alexander N., Steffek F., Making Mediation Law, International Finance Corpora-
tion (IFC), World Bank Group, Washington D.C. 2016,11.
1011 Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, 
Baden-Baden, 2014, 87.
1012 Groß M., IP-/IT-Mediation, 2.Auflage, Deutschen Fachverlag GmbH, Fachmedi-
en Recht und Wirtschaft, Frankfurt am Main, 2013, 50, 51.
1013 Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, 
Baden-Baden, 2014, 97.
1014 Deckert K., Mediation in France,  in Hopt J.K., Steffek F., Mediation Principles 



236 237

reebi iReben gadawyvetilebas1015 konfliqtis aRmofxvris 
meqanizmad mediacia gamoiyenon1016.
arasasamarTlo formiT mediaciis warmoebis kidev erT 
nairsaxeobas instituciuri mediacia warmoadgens, rode-
sac mxareebi jer kidev saxelSekrulebo daTqmiT1017 Tanxm-
debian maT Soris konfliqtis warmoSobis SemTxvevaSi da-
vis gadawyvetis meqanizmad sasamarTlosTvis mimarTvamde 
daiwyon mediacia. saxelSekrulebo daTqmiT mxareebi wi-
naswar arian SeTanxmebuli Tu msgavsi saWiroebis dros ro-
mel samediacio institucias mimarTon da ra proceduris 
Sesabamisad da ra vadebSi awarmoon samediacio formatis 
molaparakebebi, ra drosac mediaciis faqtobriv admin-
istrirebas aRniSnuli institucia gaswevs, igulisxmeba 
teqnikuri da saorganizacio organizeba da dagegmareba 
mediaciis procesis warmoebis. samediacio institucia mo-
dave mxareebs SesTavazebs mis instituciasTan afilire-
bad mediatorebs, e.w. mediatorTa reestridan da mxareebs 
eqnebaT SesaZlebloba moaxdinon konkretuli mediatoris 
SerCeva misi profesiuli gamocdilebis Tu pirovnebidan 
gamomdinare1018. am formis gamoyenebiT mxareebi azRveven 
risks imisa, rom davis warmoSobis SemTxvevaSi gaWianurdes 
dro, radgan msgavsi daTqma aZlevs mxareebs saSualebas 
droulad daiwyon sakiTxis garSemo saubari da Tu arse-
bobs raime resursi SeTanxmebis miRwevis moaxdinon davis 
amowurva. 
arasasamarTlo mediaciisgan gansxvavebiT sasamarTlo 
mediaciis dros uSualod sasamarTlos saqmiswarmoebis 
procesSi mimdinare saqmis gadamisamarTeba xdeba medi-
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 480.
1015 Tochtermann P., Mediation in Germany: The German Mediation Act- Alternative 
Dispute Resolutiin at the Crossroads in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 54.
1016 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 54.
1017 iqve, 54.
1018 Groß M., IP-/IT-Mediation, 2.Auflage, Deutschen Fachverlag GmbH, Fachmedi-
en Recht und Wirtschaft, Frankfurt am Main, 2013, 51.

aciis procesSi. aRniSnuli mediaciis warmoebis forma 
da niuansebi rig qveynebSi gansxvavebulia1019, Tumca mod-
eli da arsi sasamarTlo mediaciis warmoebis msgavsia. sa-
samarTlo mediaciis farglebSi mediatoris warmoebaSi 
xvdeba im kategoriis saqme, romelic uSualod sasamarT-
lo saqmiswarmoebaSi ixileba mosamarTlesTan, romelic 
uSualod mxareebs aTanxmebs mediaciis inicirebaze, Tum-
ca aris rigi qveynebi sadac garkveul kategoriis saqmeeb-
ze avtomaturad iwyeba sasamarTlo mediacia. mxareTa Se-
Tanxmebis SemTxvevaSi an avtomaturad saqmeTa mediaciaSi 
gadamisamarTebis dros saqme xvdeba sasamarTlo mediato-
ris warmoebaSi, romelic rig SemTxvevaSi aris an qveyanaSi 
moqmedi mediaciis kanonmdeblobiT dadgenili mediator-
Ta reestrSi arsebuli Sesabamisi proceduriT akred-
itirebuli mediatori, an uSualod sasamarTlos moxele 
an mosamarTle. am ukanasknelis SemTxvevaSi unificirebu-
li midgomaa, rom mosamarTle aRniSnuli saqmiswarmoebis 
sasamarTlo warmoebaSi gagrZelebis SemTxvevaSi aRniSnu-
li saqmis ganmxilveli mosamarTle ver iqneba1020. Tumca 
aqve unda aRiniSnos, rom uSualod mosamarTle mediato-
rebis CarTulobiT mediaciis warmoebis forma mraval 
qveyanaSi kritikis sagania, imis gaTvaliswinebiT, rom faq-
tobriv mxareebi mainc mosamarTlis statusis mqone mesame 
pirad iReben mosamarTle mediators, da xSiria SemTxveve-
bi, rodesac swored mosamarTle mediatoris mier sakiTx-
is SeTanxmebiT dasrulebis konkretuli mosazrebis da 
pirobebis Sesabamisad dausrulebiaT mxareebs mediacia, 
rac faqtobriv mxareTa nebis avtonomiurobisTvis media-
1019 Baumbach A., Lauterbach W., Albers J., Hartmann P., Zivilprozessordnung, C.H.
BECK, Munchen, 76.Auflage, 2018, 1192. mag. germaniaSi am formis mediacia 
Gűterichtermodell saxeliT icnoben. mediatoris funqcias mosamarTle 
asrulebs, romelsac damatebiTi akreditacia da ganaTleba mediaciaSi 
rogorc wesi ar moeTxoveba, is warmoadgens saproceso kodeqsiT gaT-
valiswinebul mediators da masze mediaciis kanoni ar vrceldeba.
1020 Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, 
Baden-Baden, 2014, 87.
(germaniis magaliTze e.w die gerichtsinterne Mediation, romelic dRes 
gvevlineba Guterichter-s saxeliT).



238 239

ciis procesSi Semaferxebel faqtobriv winapirobas war-
moadgens1021 (mag: korea1022, sadac mediacia mraval evropul 
saxelmwifoze adre jer kidev 1990 wels kanonis doneze 
gaiwera, da sasamarTlo mediacia moqmedi mosamarTlis 
meSveobiT erT-erT sasamarTlo mediaciis formas war-
moadgens, rac wlebia koreaSi iuridiul wreebSi Ria kri-
tikis sagnad aris qceuli). 
sasamarTlo mediacias, rac zemoaRniSnulTan erTad ga-
moarCevs arasasamarTlo mediaciis warmoebis wesisgan gax-
lavT is garemoeba, rom mxareebs raime damatebiTi xarjis 
gaweva ar uxdebaT uSualod sasamarTlo saqmiswarmoebis 
etapze inicirebuli sasamarTlo mediaciis momsaxurebis 
miRebisTvis. sasamarTlo mediacias damatebiT is pliu-
si axasiaTebs, rom mxareebs SeuTanxmeblobis SemTxvevaSi 
yovelTvis SeuZliaT gaagrZelon dava sasamarTlos for-
matSi da damatebiTi xarji arc aRniSnuli warmoebisTvis 
ar mouwevT1023.
mediaciis sasamarTlo da arasasamarTlo formis erT-
gvari hibriduli formaa (nazavi), rodesac sasamarTlo 
warmoebaSi arsebuli davis farglebSi mxareebi Tanxmdebi-
an davis SeCerebis da mediaciis, rogorc davis alterna-
tiuli saSualebis gamoyenebis Sesaxeb, Tumca mediatorad 
gare mesame pirs1024 arCeven da iwveven mxareebis, romelic 
uSualod sasamarTlos moxeles ar warmoadgens1025.
mediaciis warmoebisas xSiria SemTxvevebi rodesac medi-
acias erTze meti mediatori uZRveba1026 (e.w. Co-Mediation 

1021 Jeong S., Kritische Betrachtung űber die Gerichtsmediation in Korea, in Brink-
mann M., Effer-Uhe D.O., Vőlzmann-Stickelbrock B., Wesser S., Weth S., Festschri-
fr fur Hanns Prűtting, Dogmatik im Dienst von Gerechtigkeit, Rechtssicherheit und 
Rechtsentwicklung, Carl Heymanns Verlag, Kőln, 2018, 831.
1022 iqve, 831.
1023 Groß M., IP-/IT-Mediation, 2.Auflage, Deutschen Fachverlag GmbH, Fachmedi-
en Recht und Wirtschaft, Frankfurt am Main, 2013,51, 52.
1024 iqve, 52.
1025 mag. germaniaSi mediaciis aseTi forma moxseniebulia, rogorc 
Gerichtsnahe Mediation.
1026 Ulrich H., in Klowait J., Gläβer U., MediationsGesetz, Handkomentar, Nomos, 
Baden-Baden, 2014, 95.

Model). xSirad es specifikur saqmeebze xdeba1027, rodesac 
erT-erTi mediatori im konkretuli dargis specialistia, 
rac warmoadgens mxareebs Soris davis sagans, rogorc wesi 
am dros mediatorebi sxvadasxva profesiis warmomadgen-
lebi arian, Tumca erTian mizans emsaxureba maTi procesSi 
CarTuloba1028. 
rig SemTxvevaSi xSiria rodesac genderis gaTvalis-
winebiT xdeba mediatorTa kompleqtacia. mediaciis war-
moeba am formatiT Zalian xSiri ar aris1029, Tumca misi up-
iratesobebis gaTvaliswinebiT misi moxmarebisadmi moTx-
ovna izrdeba. Tumca am yvelafris miRma am formis gamoy-
enebas Tavisi praqtikuli dadebiTi mxareebic gaaCnia da 
kerZod1030:
a) mediatorebs Soris nawildeba Sroma;
b) mediatorebs aqvT meti saSualeba gaanalizon dagrovi-
li informacia da gadainawilon rolebi da informacia, 
razec individualurad mouwevT muSaoba;
g) mediatorebs eZlevaT saSualeba orive mxares dauT-
mon Tanabari dro, gansakuTrebiT aRniSnulis saWiroeba 
SeiniSneba individualuri Sexvedrebis dros, amasTanave, 
am formiT Catarebulma mediaciam SeiZleba gacilebiT na-
klebi drois danaxarji moiTxovos saboloo Sedegis miRe-
bamde.
mediaciis am formiT warmoebas xSirad mimarTaven medi-
atorebi rTuli kompleqsuri davis warmoebisas, iseve 
rogorc mxareebs nebismier dros aqvT ufleba da Sesa-
Zlebloba sakuTari davis mediaciis miznebisTvis Sear-
Cion ori an Tundac meti mediatori1031. Tumca unda aRin-

1027 Traja M., Co-Mediation in Trenczek T.M.A., Berning D., Lenz C., Will H.D., Medi-
ation und Konfliktmanagement, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 367.
1028 cercvaZe g., mediacia, gamomcemloba meridiani, Tb, 2010, 145.
1029 Loer L., Umsetzung des Gűterichtermodells in der Praxis, Zeitschrift fur Konf-
likt-Management, 17 Jahrgang,Heft 2/2014, Januar/Februar, Seiten 1-32,PVSt 47561, 43.
1030 Roberts M., Mediation in Family Disputes, Ashgate, 2014, 135.
1031 Spencer D., Brogan M., Mediation Law and Practice, Cambridge University Press, 
Cambridge, 2006, 76, 77.
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iSnos, rom evropaSi aris ramdenime iurisdiqcia, sadac ms-
gavsi formiT mediaciis warmoeba kanonis doneze ar aris 
daSvebuli1032 (mag: safrangeTi1033, germania1034).

1032 Hopt J.K., Steffek F., Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 59.
1033 Deckert K., Mediation in France,  in Hopt J.K., Steffek F., Mediation Principles 
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
483.
1034 Tochtermann P., Mediation in Germany: The German Mediation Act- Alternative 
Dispute Resolutiin at the Crossroads in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 59.

2. mediaciis formebis sakanonmdeblo mowesrigebis 
evropuli gamocdileba

winamdebare TavSi ZiriTadSi mimoxilulia evropis kav-
Siris wevri qveynebis  da aramxolod, iurisdiqciebSi dam-
kvidrebuli da dReisTvis moqmedi mediaciis warmoebis 
formebi, ris safuZvelzec naSromis mecxre TavSi Sedare-
biTi da analizis meTodis safuZvelze SemoTavazebulia 
saboloo rekomendaciebi da mosazrebebi qarTuli realo-
bisTvis mediaciis danergvis mizniT mizanSewonili forme-
bis Sesaxeb.
avstria1035 : avstria evropis masStabiT pioner qveyanas war-
moadgens mediaciis kanonmdeblobis da praqtikis Tval-
sazrisiT, jer kidev 1999 wels avstriam saojaxo davebis 
mediaciis gziT gadawyvetis Sesaxeb miiRo sakanonmdeblo 
regulaciebi, xolo 2004 wels ki evropis sxva qveynebTan 
SedarebiT yvelaze pirvelma miiRo kanoni mediaciis Sesax-
eb1036. aRniSnuli regulacia dRemde warmoadgens yvelaze 
vrcel da detalurad mediaciis rogorc institutis reg-
ulaciis magaliTs, rac xSir SemTxvevaSi gamxdara kri-
tikis sagani evropis wevr qveynebSi, radgan rig SemTxveva-
Si mediaciis esoden detalur sakanonmdeblo CarCoebSi 
Casmas umravles evropul qveynebSi ar miesalmebian. aqve 
unda aRiniSnos, rom avstriis mediaciis kanoni samoqalaqo 
samarTlis sferoSi arsebuli mediaciis maregulirebeli 
normatiuli aqtia, rac pirdapir mis saxelwodebaSi aris 
kidec asaxuli1037.
aqve unda aRiniSnos, rom jer kidev evropuli direqtivis 
miRebamde da amoqmedebamde avstria iyo erTaderTi evro-
puli qveyana, sadac mediaciis Sesaxeb kanonmdebloba1038 
1035 Roth M., Gherdane D., Mediation in Austria: The European Pioneer in Mediation 
Law and Practice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 248-332.
1036 Zivilrechts Mediations-Gesetz. ing: Civil Law Mediation Act.
1037 Deixler-Hűbner A., Schauer M., (Hrsg) Alternative Formen der Konfliktbereini-
gung, MANZ’sche Verlags- und Universitätsbuchhandlung, Wien, 2016, 5.
1038 avstria evropul qveynebs Soris iyo pirveli saxelmwifo, sadac 
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jer kidev 2004 wlidan iyo amoqmedebuli, ris gamoc xSir-
ad avstrias „evropel pionerad1039“ moixsenieben mediaciis 
kanonmdeblobasa da praqtkikaSi1040.
avstriis kanoni mediaciis procesis Zalzed karg da deta-
lur ganmartebas iZleva, kerZod:
mediacia warmoadgens mxareTa nebayoflobiT saqmiano-
bas, ra drosac, specialuri ganaTlebis mqone neitralu-
ri piri (mediatori) aRiarebuli meTodebis gamoyenebiT 
awarmoebs mediaciaSi CarTul mxareebTan sistematiur ko-
munikacias im mizniT, raTa mxareebma sakuTari pasuxismge-
blobiT miaRwion sakuTari konfliqtis Sesaxeb SeTanxme-
bas1041.
mediaciis formebis kuTxiT avstriaSi Semdegi sami forma 
aris damkvidrebuli:
a) kerZo mediacia (private mediation); b) sasamarTlosTan arse-
buli mediacia (court-annexed mediation/gerichtsnahe mediation1042) 
da uSualod g) sasamarTlo mediacia (Judicial Mediation).

avstriaSi, iseve rogorc, sayovelTaod aRiarebuli prin-
cipia, rom mediacia mxareTa nebayoflobiT process war-
moadgens da Sesabamisad, waxalisebulia kerZo, arasa-
samarTlo mediacia, rodesac mxareebs sasamarTlosaTvis 
mimarTvis gareSe Tavisuflad SeuZliaT erTmaneTs Soris 
arsebuli konfliqturi sakiTxis gadasawyvetad davis al-

mediaciis Sesaxeb kanonmdebloba amoqmedda, jer kidev sanam evropuli 
direqtiva iqneboda miRebuli. 1999 wels avstriaSi amoqmedda saojaxo 
mediaciis wesebi, xolo 2004 wels amoqmedda kanoni mediaciis Sesaxeb: 
„samoqalaqo samarTlis mediaciis aqti“
1 0 3 9 < h t t p : / / m . o x f o r d s c h o l a r s h i p . c o m / v i e w / 1 0 . 1 0 9 3 / a c p r o f ; o -
so/9780199653485.001.001/acprof-9780199653485-chapter-4>.[15.05.2018]
1040 Roth M., Gherdane D., Mediation in Austria: The European Pioneer in Mediation 
Law and Practice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 249.
1041 ix. Zivilrechts Mediations-Gesetz, §1.1.
1042 aRniSnuli termini kritikis sagani gaxda avstriaSi, radgan aris mo-
sazreba, rom msgavsi termini sasamarTlosTan arsebuli mediaciis sa-
samarTlosTan instituciur kavSirs usvams xazs, maSin rodesac sasamarT-
losTan arsebuli mediacia damoukidebel institucias warmoadgens.

ternatiuli forma mediaciis saxiT airCion, ra drosac 
mxareebs aqvT saSualeba mimarTon maTi survilis Sesabami-
sad ama Tu im akreditirebul mediators an specializire-
bul profesiul mediatorTa asociacias (rac ramdenime 
arsebobs avstriis magaliTze1043), ra drosac mediatori 
cdilobs daexmaros modave mxareebs moaxdinon sakuTari 
poziciebis Camoyalibeba da identificireba sakuTari 
moTxovnebis, iseve rogorc mxareebma moaxdinon saerTo da 
gansxvavebuli interesebis gamokveTa, romlis garSemoc 
mediatori cdilobs mxareebma miaRwion SeTanxmebas1044.
avstriaSi mediatorTa erTian reestrs da mediatorTa 
ganaTlebis programebs kurirebs iusticiis saministro, 
dRes moqmedi standartiT mediatori SeiZleba gaxdes piri, 
visac Seusrulda 28 weli, gaaCnia profesiuli kvalifika-
cia da profesiuli dazRveva da ar aris nasamarTlevi1045. 
msgavsi kvalifikaciis pirebi iusticiis saministros Se-
hyavs mediatorTa reestrSi 5 wlis vadiT, xolo Semdgom 
damatebiT 10 wlis vadiT ugrZelebs status1046, saministro 
aregulirebs maT Soris im instituciebis akreditacias, 
vinc uflebamosilia Caataros saswavlo RonisZiebebi me-
diatorobis msurvelTaTvis.
avstriis samoqalaqo saproceso kanonmdeblobaSi, media-

1043 Roth M., Gherdane D., Mediation in Austria: The European Pioneer in Mediation 
Law and Practice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 249.
(avstriaSi mediatorebi gaerTianebuli arian ramdenime profesiul 
asociaciaSi, maTgan ori aris yvelaze didi da cnobadi, kerZod, „avstri-
is kavSiri mediaciisTvis“ (Ősterreichische Bundesverband fűr Mediation - ŐBM) 
da „evropuli kavSiri“ (European Union), <www.oebm.at>.[15.05.2018]
1044 Roth M., Gherdane D., Mediation in Austria: The European Pioneer in Mediation 
Law and Practice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 258.
1045 Palo G.D., Trevor M.B., EU Mediation-Law and Practice, Oxford University Press, 
Oxford,  2012, 15.
1046 Hopf V.G., Gerichtsexterne Mediation Erfahrungen mit dem ősterreichischen 
Mediationsgesetz, The Rabel Journal of Comparative and International Private Law, 
Max –Planck-Institute fur auslandisches und internationals Privatrecht, Band 74, Heft 
1, Mohr Siebeck, 2010, 780.
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ciis Sesaxeb kanonis amoqmedebis Semdgom Sevida Sesabam-
isi cvlilebebi da sasamarTlo valdebuli gaxda modave 
mxareebs rCeva da rekomendacia misces maT Soris mimdin-
are davis mediaciisTvis gadacemis Taobaze, ra SemTxveva-
Sic Tu saxeze iqneba mxareTa Tanxmoba sasamarTlo davas 
gadaamisamarTebs sasamarTlosTan arsebul mediaciaSi, 
Tumca es ar warmoadgens sasamarTlo mediaciis for-
mas, aramed sasamarTlosTan arsebuli mediaciis formaa, 
rodesac dava sasamarTlos gareT, Tumca sasamarTloSi 
mimdinare samarTlebrivi davis, romelic SeCerdeba medi-
aciis vadiT, paralelurad ganxorcieldeba1047. mediaciis 
warmatebiT anu SeTanxmebiT dasrulebis SemTxvevaSi, ev-
ropuli direqtivis amoqmedebis Semdgom (direqtivis me-
6 muxlis Sesabamisad), mxareebs SeuZliaT SeTanxmebis sa-
samarTlos winaSe wardgena damtkicebis mizniT, raTa uz-
runvelyofil iqnes miRweuli SeTanxmebis aRsruleba1048, 
an mxareebs aqvT ufleba miRweuli SeTanxmeba daamtkicon 
notariuli formiT, xolo paralelurad SeTanxmdnen, 
rom sasamarTlo davas maT Soris aRniSnul sakiTxze aRar 
mimarTaven, avstriaSi msgavs SeTanxmebas „samudamo simS-
vidis SeTanxmebas1049“ uwodeben (Vereinbarung Ewigen Ruhens).
da aqve, unda aRiniSnos, rom avstriaSi moqmedi sasamarT-
lo mediaciis forma, romelic mxolod saojaxo davebze 
koncentrirdeba da mxareebs, romlebic monawile arian 
saojaxo davis uSualod sasamarTloSi davis samarTle-
brivad gadawyvetamde uwevT SemaTanxmebeli procedure-
bis gavla, rac avstriis magaliTze sasamarTlo mediaciis 
formas warmoadgens.

1047 Pramhofer K., Gerichtsnahe Mediation beim Handelsgericht Wien-ein Erfolg-
sprojekt, Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 
3/2014, 81. 
1048 Palo G.D., Trevor M.B., EU Mediation-Law and Practice, Oxford University Press, 
Oxford,  2012, 13.
1049 Pramhofer K., Gerichtsnahe Mediation beim Handelsgericht Wien-ein Erfolg-
sprojekt, Zeitschrift fur Konflikt-Management, Verlag Otto Schmidt, Koln, Heft 
3/2014, 81.

belgia1050: mediacia belgiaSi jer kidev evropuli direq-
tivis amoqmedebamde iyo danergili saojaxo davebze, ker-
Zod, 2005 wels iyo miRebuli kanoni mediaciis Sesaxeb bel-
giaSi1051, xolo evropuli direqtivis amoqmedebis Semdgom 
asaxva hpova samoqalaqo da komerciuli davebis gadawyve-
tis erT-erT farTod gamoyenebad alternatiul saSuale-
bad. 
belgiis magaliTze mediaciis procesualuri regulireba 
samoqalaqo saproceso kodeqsis marTlmsajulebis Tav-
Si aris moqceuli1052 da specialuri sakanonmdeblo aqtis 
miReba arc evropuli direqtivis ZalaSi Sesvlis Semdgom 
momxdara, Tumca masTan srul SesabamisobaSia mosuli 
samoqalaqo saproceso kodeqsis danawesebi da 2005 wels 
miRebuli kanoni mediaciis Sesaxeb. 
aRsaniSnavia, rom belgiam 2008 wlis mediaciis direqtiv-
is formaluri ratificireba ar moaxdina, ris Sesaxeb 
belgiis mTavrobam oficialuri nota gaugzavna evropis 
komisias da daeyrdno maT qveyanaSi ukve moqmed kanons me-
diaciis Sesaxeb, riTac axsna axali kanonis miuReblobis 
safuZvlebi belgiis magaliTze1053.
belgiaSi ganviTarebulia, rogorc kerZo mediacia, aseve 
sasamarTlo mediaciis forma da orive SemTxvevaSi saxezea 
mediaciis nebayoflobiTi forma, raime saxis savaldebu-
lo mediaciis gamovlineba belgiis magaliTze ar SeimCne-
va, garda iseTi SemTxvevebisa, Tu saxelSekrulebo urT-
ierTobis stadiaze mxareebi ar SeiboWaven Tavs davis war-
moSobis SemTxvevaSi mimarTon mediacias1054.
1050 Verougstraete I., Belgium in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 19.
1051 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 89.  
1052 Verougstraete I., Belgium in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 19.
1053 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 94.
1054 Palo G.D., Trevor M.B., EU Mediation-Law and Practice, Oxford University Press, 
Oxford,  2012, 28, 29.
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kerZo mediacias mxareebma yovelTvis SeuZliaT rom mimar-
Ton belgiaSi, rogorc sasamarTlomde, aseve misi msvle-
lobisas an sasamarTlo ganxilvebis dasrulebis Semdgom, 
xolo sasamarTlo mediacia mimdinare saqmiswarmoebis 
dros, mosamarTlis saTaTbirod gasvlamde, SeiZleba iqnes 
mxareTa TanxmobiT da mosamarTlis gadawyvetilebiT ini-
cirebuli1055, romelic maT Soris Tavisi gadawyvetilebiT 
mxareTa SerCeul mediators niSnavs1056.
unda aRiniSnos, rom sasamarTlo mediacia (judicial media-
tion) warmoadgens dasaTaurebas, Tumca realurad belgi-
aSi am formis mediaciis qveS moiazreba da xorcieldeba 
sasamarTlosTan arsebuli mediaciis forma1057, rodesac 
saqme gadaecema sasamarTlosTan arsebul samediacio cen-
trs da ara uSualod mosamarTles an sasamarTlos mox-
eles1058, radgan  belgiuri kanonmdeblobis mixedviT mo-
samarTle ar SeiZleba iyos mediatori da mxolod kerZo 
pirs (CamonaTvali: advokati, notariusi an socialuri mu-
Saki) SeuZlia iyos mediatori1059.
bulgareTi1060: mediaciis Sesaxeb kanoni 2004 wels iqna 

1055 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 105.
1056 mxareebma unda SearCion akreditirebuli mediatori, Tumca Tu 
daasabuTeben mosamarTlis winaSe, rom arcerT akreditirebul media-
tors fizikurad ar scalia da SeTanxmdebian araakreditirebul medi-
atoris kandidaturaze, sasamarTlo mainc daniSnavs aseT pirs media-
torad, Tu darwmundeba, rom is akmayofilebas akreditaciis minimalur 
standartebs, rac belgiaSi moqmedebs.
1057 aRsaniSnavia, rom belgiaSi iuridiul wreebSi kamaTis sagans war-
moadgenda termini „sasamarTlo mediacia“ gamoyeneba, radgan miaCndaT, 
rom SeiZleba vinmem miiCnios, rom aRniSnuli forma ar aris nebayoflo-
biTi, da rom SeiZleba vinmem CaTvalos, rom radgan mediaciis am formas 
ewodeba „sasamarTlo mediacia“ vinmem moiazros, rom is aris savaldebu-
lo da rom sasamarTlos aqvs uflebamosileba aiZulos mxareebi Caer-
Ton mediaciaSi, rac realurad ar Seesabameba realobas.
1058 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 93.  
1059 iqve, 93.
1060 Georgiev E., Jessel-Holst C., Mediation in Bulgaria: Legal Regime, EU Harmoni-
zation and Practical Experience in Hopt K.J., Steffek F., Mediation Principles and Reg-
ulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 334, 335.

bulgareTSi miRebuli1061. aRniSnuli sakanonmdeblo aqti 
iZleva saSualebas mediacias daeqvemdebaros samoqalaqo, 
komerciuli, Sromis samarTlis, saojaxo da administraci-
uli kategoriis davebi, romlebic momxmareblis uflebebs 
exeba, iseve rogorc mcire sisxlis samarTlis davebi, rac 
samoqalaqo samarTlebriv Tanmdev Sedegs iwvevs.
mediaciis formebis kuTxiT bulgareTSi Semdegi ori for-
ma aris damkvidrebuli:
a) kerZo mediacia (private mediation); b) sasamarTlosTan ar-
sebuli mediacia (court-annexed mediation / Judicial Mediation).
bulgareTSi mediatorebi erTiandebian iusticiis samin-
istrosTan arsebul mediatorTa erTian reestrSi1062 da 
momxmareblebs Tavad SeuZliaT kerZo mediaciis SemTx-
vevaSi SearCion maTTvis sasurveli mediatori da misi 
daxmarebiT awarmoon sakuTari konfliqtis regulirebis 
procedura. aqve unda aRiniSnos, rom iusticiis saminis-
tros mxolod mediatorTa reestris warmoebis funqcia 
akisria da raime sxva instituciuri zedamxedveloba medi-
atorebze saministros ar gaaCnia1063.
sasamarTlosTan arsebuli mediacia bulgareTSi, romel-
ic sasamarTlo mediaciad moixsenieba, radgan modave mx-
areTa Tanxmobis SemTxvevaSi, sasamarTlo axdens saqmeTa 
mediaciis centrebSi gadamisamarTebas, daiwyo 2010 wels, 
yvelaze didi saqalaqo sasamarTlos, sofias saqalaqo sa-
samarTlos bazaze, sadac Seiqmna mediaciis sasamarTlo 
centri, romelSic mediatorebi da survilis SemTxvevaSi 
yofili mosamarTleebi ufaso samediacio sesiebs sTava-
zoben modave mxareebs, ra SemTxvevaSic SeTanxmebis miR-
weva modave mxareebs aZlevs saSualebas daibrunon davis 

1061 The Bulgarian Mediation Act, 2004.
1062 Uniform Register of Mediators, see <www.justice.government.bg/MPPub-
lic-Web/default.aspx?id=2>. [15.05.2018]
1063 Dimcheva E., Mediation Country Report Bulgaria, available at: <www.adrcen-
ter.com//jamsinternational/civil-justice/Mediation_Country_Report_Bulgaria.pdf>.
[15.05.2018]
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miznebisTvis gadaxdili saxelmwifo baJis 50%1064.
bulgareTSi kanonmdeblobiT (mediaciis Sesaxeb kanonis 
me-4 muxli) akrZalulia sasamarTlos romelime moxelis 
mier mediaciis warmoeba1065, rac sasamarTlos mxridan me-
diaciisTvis mxaredaWeris erTgvar winaRobas warmoad-
gens, radgan sasamarTlos aqvs xedva imasTan dakavSirebiT, 
rom maT Tavad SeuZliaT moarigon maT warmoebaSi arse-
buli konfliqtis mxareebi. Sesabamisad, sasamarTlosTan 
dakavSirebuli mediacia kanonis doneze arsebobs, Tumca 
mxolod ramdenime sasamarTlosTan arsebuli sapilote 
magaliTis saxiT1066.

kviprosi1067: kviprosi warmoadgens saerTo samarTlis iu-
risdiqciis qveyanas da 2004 wels SeuerTda evrokavSirs. 
kviprosSi regionebis mixedviT funqcionirebs eqvsi re-
gionaluri sasamarTlo da miuxedavad davebis morigebiT 
dasrulebis Zalian maRali statistikisa, sasamarTloebi 
mainc gadatvirTuli iyo saqmeTa nakadiT, radgan qveyanaSi 
ar iyo ganviTarebuli sasamarTlo davis gadawyvetis al-
ternatiuli meqanizmebi1068.
evropuli direqtivis amoqmedebisTanave kviprosma daiwyo 
mediaciis Sesaxeb calke kanonis SemuSaveba da iuridiul 
sazogadoebaSi gaCnda didi molodini mimdinare davebis 

1064 Palo G.D., Trevor M.B., EU Mediation-Law and Practice, Oxford University Press, 
Oxford,  2012, 44.
1065 Georgiev E., Jessel-Holst C., Mediation in Bulgaria: Legal Regime, EU Harmo-
nization and Practical Experience in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 338.
1066 mag: 2004-2006 ww. plovdivis regionaluri sasamarTlosTan arsebob-
da mediaciis centri da sasamarTlo bulgareTis davebis gadawyvetis 
alternatiuli saSualebebis asociaciis mxardaWeriT, interesis SemTx-
vevaSi sTavazobda modave mxareebs mediatorTa kandidaturebs, rasac 
finansurad ABA CEELI da USAID  uzrunvelyofda. 2010 wlis Semdgom ms-
gavsi proeqtebi aRar funqcionirebs.
1067 Georgiades A., Cyprus in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 47.
1068 iqve, 47.

droulad da efeqturad gadawyvetisa, maT Soris media-
ciis dasawyis etapze dafiqsirda iuridiuli sazogadoe-
bis, kviprosis advokatTa asociaciis farTo mxardaWera 
davis gadawyvetis alternatiuli saSualebebis mimarT1069. 
kviprosSi dainerga nebayoflobiTi kerZo mediaciis  for-
ma, ra drosac mxareebs aqvT SesaZlebloba sasamarTloSi 
sarCelis aRZvramde moaxdinon mediaciis inicireba, iseve 
rogorc sasamarTlo saqmiswarmoebis msvlelobis pro-
cesSi SeTanxmdnen mediaciaSi davis gadamisamarTebaze, ra 
drosac moqmed mosamarTles mediatoris funqciis Ses-
ruleba ekrZaleba1070, xolo inicirebuli mediacia SeiZle-
ba gagrZeldes sami Tvidan eqvs Tvemde vadiT sasamarTlos 
gadawyvetilebis Sesabamisad.
estoneTi1071: evrokavSiris wevr qveynebs Soris estoneTi 
gaxldaT erT-erTi pirveli saxelmwifo, romelmac evro-
puli direqtivis amoqmedebis Semdgom daiwyo muSaoba me-
diaciis Sesaxeb sakanonmdeblo aqtze da 2010 wlis 1 ian-
vridan qveyanaSi amoqmedda Sesabamisi normatiuli baza, 
Tumca aRsaniSnacia, rom kanons, romelic miiRo estoneT-
ma daerqva kanoni konsiliaciis Sesaxeb, Tumca Sinaarso-
brivad masSi asaxulia mediaciis Sesaxeb debulebebi da 
gadmocemulia mediaciis  arsi, iseve rogorc kanoni srul 
SesabamisobaSia mediaciis Sesaxeb evropuli direqtivis 
moTxovnebTan1072.
estonuri kanonmdeblobis Sesabamisad mediacia, rogorc 
davis gadawyvetis alternatiuli saSualeba srulad ne-
bayoflobiTia, garda iseTi SemTxvevebisa, rodesac mxa-
reebi saxelSekrulebo danawesiT iboWaven Tavs davis war-
moSobis SemTxvevaSi gamoiyenon mediacia, iseve rogorc 
konsiliaciis Sesaxeb kanonSi miTiTebaa savaldebulo me-

1069 iqve, 48.
1070  iqve,48.
1071 Ginter C., Estonia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 85.
1072 Ginter C., Estonia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012,85.
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diaciis gamoyenebis SemTxvevaze, rodesac amas pirdapir  
iTvaliswinebs kanoni, Tumca dReis mdgomareobiT, arcer-
Ti estonuri kanoni msgavs savaldebulo mediaciis gam-
oyenebas ar iTvaliswinebs, Tumca uSualod mediaciis ma-
regulirebelma aqtma msgavsi SesaZlebloba dauSva, raTa 
gaTvaliswinebuli iyos samomavlod SesaZlo SemTxvevis 
samarTlebrivi safuZvlebi. msgavsi regulirebis parale-
lurad Sevida Sesabamisi cvlilebebi samoqalaqo sapro-
ceso kodeqsSi, romelmac aseve gaiTvaliswina daTqma imis 
Taobaze, rom sasamarTlo ar aris uflebamosili miiRos 
saqme warmoebaSi, Tu mxareebs Soris davis gadawyvetis sa-
Sualebad SeTanxmebulia mediacia.
dReisaTvis estoneTSi ganviTarebulia nebayoflobiTi 
mediacia, xolo sasamarTlosTan arsebuli an sasamarTlo 
mediacia kanonis doneze ar arsebobs1073.
mediacia estoneTisTvis erTgvar siaxles warmoadgens 
da garkveuli skepticizmi am institutisadmi namdvilad 
SeiniSneba, Tumca sakanonmdeblo doneze saxelmwifom uz-
runvelyo yvela saWiro meqanizmis SemuSaveba, raTa Seqm-
niliyo misi ganviTarebisTvis kargi safuZvlebi.
estoneTSi Riad aRiareben, rom mediaciis praqtikuli gan-
viTareba da danergva didwilad damokidebulia sasamarT-
losa da advokatebze, radgan sazogadoeba erTi mxriv, 
endoba sasamarTlo sistemas estoneTSi da mosamarTlis 
rCevas iTvaliswinebs da meore mxriv, yvela marwmunebeli 
endoba sakuTari advokatis konsultacias da iseT SemTx-
vevebSi, rodesac advokati klients urCevs davis gadawyve-
tis miznebisaTvis mediaciis gamoyenebas, rogorc wesi 
dava avtomaturad mediaciis mimarTulebiT viTardeba es-
tonur magaliTze1074.
fineTi1075: fineTma 2011 wels miiRo kanoni „sasamarTlo 
mediaciisa da samediacio SeTanxmebis sasamarTloSi damt-

1073 iqve, 95.
1074 Ginter C., Estonia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 95.
1075 Taivalkoski P., Finland in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 97.

kicebis Sesaxeb“, riTac aRasrula evropuli direqtivis 
moTxovnebi, Tumca unda aRiniSnos, rom fineTSi jer kidev 
2006 wlidan moqmedebs sasamarTlo mediacia1076, romlis 
magaliTze moqmedi mosamarTleebi gamodian mediatoris 
rolSi da modave mxareebs Soris mimdinare konfliqtis 
mSvidobianad dasrulebas uwyoben xels1077. 
fineTis mediaciis Taviseburebas warmoadgens is garemoe-
ba, rom mediacia, rogorc davis gadawyvetis alternati-
uli saSualeba samoqalaqo da komerciuli davebis magali-
Tze fineTis advokatTa asociaciis uSualo CarTulobiT 
da iniciativiT dainerga1078, ufro metic asociaciis mag-
aliTze funqcionirebs sasamarTlosTan arsebuli medi-
aciis erT-erTi msxvili centri, romelic mediaciis dan-
ergvis stadiaze warmoadgenda yvelaze msxvil kerZo medi-
aciis servisis mimwodebels momxmareblebisTvis1079.
sasamarTlo mediacia fineTis magaliTze SesaZlebe-
lia, rogorc mxareTa iniciativiT sarCelis aRZvriT, sa-
samarTlosTvis mimarTvis gziT, iseve uSualod mimdinare 
sasamarTlo davis msvlelobisas, rodesac mxareTa Tanx-
mobis safuZvelze sasamarTlo davas gadascems mediator 
mosamarTles, ufro metic, mxareebs aqvT sruli Sesa-
Zlebloba mediaciis inicirebis stadiaze Tavad SearCion 
is mosamarTle, romelic mediatoris rangSi surT mxareebs 
ixilon sakuTari konfliqtis SeTanxmebiT dasrulebis 
miznebisaTvis1080. amasTanave, fineTSi moqmedebs sasamarT-
losTan arsebuli mediacia, rodesac mimdinare sasamarT-
lo saqmiswarmoebis etapze, mxareebs SeuZliaT iTxovon 
davis SeCereba da saqmis mediaciaSi gadamisamarTeba, ra 
1076 sasamarTlo mediacias iTvaliswinebda fineTis 2006 wlis kanoni me-
diaciis Sesaxeb, romelic Canacvlda 2011 wels miRebuli kanoniT.
1077 Taivalkoski P., Finland in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 97.
1078 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 275. 
1079 iqve, 277.
1080 Taivalkoski P., Finland in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012,99.
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drosac Tu mxareebi sasamarTlo mediaciis formas ar air-
Ceven, mosamarTles SeuZlia saqme gadasces sasamarTlos-
Tan arsebul samediacio centrs an mxareTa SerCeviT da-
moukidebel mediators1081.
fineTis magaliTze kerZo mediacia aseve daSvebulia, Tum-
ca statistikurad sasamarTlo mediacia gacilebiT far-
Tod aris gavrcelebuli da mediaciis am formis arsebobam 
Tamamad SeiZleba iTqvas, rom xeli Seuwyo davis alter-
natiuli saSualebis cnobadobis zrdas da ganviTarebas 
fineTis magaliTze. amasTanave, kerZo mediaciaSi miRweu-
li SeTanxmebebis aRsrulebis sakiTxi dakavSirebulia 
miRweuli SeTanxmebebis sasamarTlos mier damtkicebis 
procedurasTan, rac fineTis magaliTze modave mxareebis 
metad sasamarTlosTvis sarCeliT mimarTvis winapiroba 
xdeba, raTa moxdes sasamarTlo mediaciis inicireba1082.
mediacia, rogorc kerZo, aseve sasamarTlo da sasamarT-
losTan arsebuli mediaciis forma, fineTis magaliTze 
absoluturad nebayoflobiTia da damokidebulia modave 
mxareebis nebasa da interesze1083.
inglisi1084 da uelsi: inglisisa da uelsis magaliTze unda 
aRiniSnos, rom mediacia ar warmoadgens axal instruments 
davebis gadawyvetis, Tumca sakanonmdeblo doneze 2011 
wels moxda samoqalaqo saproceso kodeqssa da saojaxo 
davebis warmoebis kodeqSi1085, 2008 wels miRebuli evropu-
li direqtivis valdebulebis Sesrulebis saxiT mediaciis 
kanonmdeblobis doneze dafiqsireba.
zemoaRniSnuli sakanonmdeblo cvlilebebi, rac 2008 wlis 
evropuli direqtivis gavleniT aixsneba warmoadgens me-

1081 Taivalkoski P., Finland in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 111.
1082 iqve, 97, 98.
1083 iqve,105.
1084  Scherpe J.M., Marten B., Mediation in England and Wales: Regulation and Prac-
tice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 365-454.
1085 iqve, 368.

diaciis dRevandeli saxis Semqmnels did britaneTSi, Tum-
ca mediaciam gansakuTrebuli yuradReba jer kidev 1990 
-ian wlebSi miipyro1086, rac maT Soris uSualod dakavSire-
bulia lordi vulfis cnobil kvlevasTan, „sasamarTlo 
xelmisawvdomoba“ (Access to Justice), romelmac inglisis sa-
samarTlo sistemis rig problemebSi Riad Caaxeda sazoga-
doeba1087, da gamoikveTa realoba, rom sasamarTlo ar iyo 
xelmisawvdomi masTan dakavSirebuli xarjebisa da gaxan-
grZlivebuli procesis warmoebis gamo;  Sesabamisad, aR-
niSnuli kvleva realurad gaxda didi britaneTis sazo-
gadoebis dainteresebis winapiroba davis alternatiuli 
gadawyvetis formebisadmi da gansakuTrebiT mediaciisad-
mi1088.  aRniSnulis Semdgom mediacia marTlac swrafi tem-
piT ganviTarda inglisur samarTlis sistemaSi da xSir 
SemTxvevaSi davis gadawyvetis pirvelad formas warmoad-
gens inglisis magaliTze1089.
mediaciis formebis kuTxiT inglissa da uelsSi Semdegi 
ori forma aris damkvidrebuli:
a) kerZo mediacia (private mediation); b) sasamarTlosTan ar-
sebuli mediacia (court-annexed mediation). 
am qveynebis magaliTze kerZo mediaciis warmoeba, gansa-
kuTrebiT komerciul davebSi kargad aprobirebuli da 
moxmarebaSi arsebuli meqanizmia sazogadoebis da biznes 
gaerTianebebis mxridan.
msgavsad kargad danergili kerZo mediaciisa inglisis 
magaliTze SeiZleba iTqvas, rom kargad funqcionirebs 
sasamarTlosTan arsebuli samediacio servisi, radgan 
saapelacio instanciaSi arsebobs samediacio centri, ro-
melsac uSualo kurirebas uwevs sasamarTlosTan erTad, 
evropaSi yvelaze cnobili „davebis efeqturad gadawyve-
1086 Genn H., Judging Civil Justice, Cambridge University Press, Cambridge, 2010, 92.
1087 Woolf H., Access to Justice, 2nd Ed, Stationery Office, London, 1996, para 11.08.
1088 Andrews N., The Modern Civil Process, Mohr Siebeck, Tűbingen, 2008, para 1.09.
1089 Scherpe J.M., Marten B., Mediation in England and Wales: Regulation and Prac-
tice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 368.
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tis centri1090“ (CEDR1091).
inglisSi kanonmdeblobiT sasamarTlo mediacia ar aris 
gaTvaliswinebuli1092, Tumca mraval sasamarTloSi apro-
birebuli formaa, rodesac mosamarTle saqmis zepiri 
ganxilvis dawyebamde an uSualod an onlain konferenciis 
gamoyenebiT cdilobs mxareebis SeTanxmebas, rac faqto-
briv erTgvarad sasamarTlo mediaciis nairsaxeobas war-
moadgens, Tumca kidev erTxel xazgasmiT unda aRiniSnos, 
rom mediaciis sasamarTlo formas kanonmdebloba ar ic-
nobs.
gasaTvaliswinebelia, rom inglissa da uelsSi mxare, ro-
melic umizezod uars acxadebs mediaciaSi monawileobaze 
sasamarTlos diskreciuli uflebamosilebis Sesabamisad, 
SesaZlebelia daeqvemdebaros finansur sanqcias1093, Tun-
dac is warmoadgendes procesis Sedegad davaze gamarjve-
bul mxares1094.
safrangeTi1095: mediacia saukunovan tradiacias iTvlis 
safrangeTSi, Tumca kanonis doneze regulireba 1990 wels 
ganxorcielda, xolo 2011 wels safrangeTis mTavrobam 
miiRo kanoni #2011-1540, romlis miRebiT moaxdina medi-
aciis Sesaxeb evropuli direqtivis frangul kanonmde-
blobaSi implementacia1096.

1090 <www.cedr.com>.[15.05.2018]
1091 CEDR –Center of Effective Dispute Resolution, centri romelic maT Soris 
gaxlavT qarTveli akreditirebuli mediatorebis mommzadebeli da ax-
lo aRmosavleT evropaSi mediacia am centris eqspertebis gamoyenebiT 
inergeba
1092 Scherpe J.M., Marten B., Mediation in England and Wales: Regulation and Prac-
tice in Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Per-
spective, Oxford University Press, Oxford, 2013, 374. 
1093 Hildebrand A., The United Kingdom in EU Mediation, De Palo G., Trevor B.M., 
Oxford University Press, Oxford, 2012, 385.
1094 am mxriv precendentul saqmeebs warmoadgenen: Halsey, per Dyson LJ, 
(PARA 17-23); Rolf v De Guerin [2011] EWCA Civ 78 (‘Rolf, per Rix LJ’). 
1095 Deckert K., Mediation in France,  in Hopt J.K., Steffek F., Mediation Principles 
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
455-519.
1096 Betto J.G., Canivet A., France in Palo G.D., Trevor M.B., EU Mediation-Law and 

mediaciis formebis kuTxiT  safrangeTSi Semdegi ori 
forma aris damkvidrebuli1097:
a) kerZo mediacia/saxelSekrulebo mediacia (private media-
tion/extrajudicial/mediation conventionnelle); b) sasamarTlosTan 
arsebuli mediacia (court-annexed/court-related mediation/medi-
ation judiciaire).
safrangeTSi mediacias daqvemdebarebuli davebis kate-
gorias warmoadgens samoqalaqo, komerciuli, saojaxo, 
SromiTi davebi da mcire mniSvnelobis sisxlis samarTlis 
saqmeebidan gamomdinare samoqalaqo moTxovnebi mxareebs 
Soris.
kerZo mediacias mxareebma nebismier dros Seileba mim-
arTon da sakuTari SerCeviT SeTanxmdnen konkretul me-
diatorze Tu samediacio centrze, romelic mravlad 
funqcionirebs safrangeTSi, xolo rac Seexeba sasamarT-
losTan arsebuli mediaciis gamoyenebis SesaZlebloba, es 
damokidebulia mxareebis nebaze, romlebic sasamarTlo 
davaSi arian CarTuli, ra drosac mosamarTle mxareebis 
nebis Sesabamisad arCevs mediators da axdens saqmiswar-
moebis mediatorTan gadamisamarTebas1098, xolo mimdinare 
sasamarTlo saqmiswarmoebas, mediaciis vadiT SeCerebas. 
erTi Tavisebureba unda aRiniSnos, rom frangul magali-
Tze sasamarTlosTan dakavSirebul mediacias frangulad 
ewodeba mediation judiciare, Tumca Tavis SinaarsiT is war-
moadgens court-annexed mediation-s.
germania1099: mediaciis moZraoba 1990-iani wlebidan gaaqti-
urda germaniaSi saojaxo davebis mediaciis magaliTze1100, 

Practice, Oxford University Press, Oxford,  2012,112.
1097 Deckert K., Mediation in France,  in Hopt J.K., Steffek F., Mediation Principles 
and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
457. 
1098 iqve, 457.
1099 Tochtermann P., Mediation in Germany: The German Mediation Act- Alternative 
Dispute Resolutiin at the Crossroads in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 522-584.
1100 Trenczek T.M.A., Berning D., Lenz C., Will H.D., Mediation und Konfliktmanage-
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rasac adgili hqonda kerZo proeqtebis saxiT sasamarT-
loebis bazaze, rac maT Soris dResac moqmedi aprobire-
buli modelia germaniis sasamarTloebSi, iseve rogorc 
Camoyalibda pirveli kerZo samediacio centrebi1101. 
aRsaniSnavia, rom germaniam daigviana evropuli direq-
tivis qveynis Sida kanonmdeblobaSi implementacia1102, 
rac iSviaTi gamonaklisi SemTxvevaa, rodesac germania na-
kisri valdebulebebis vadebs arRvevs, Tumca aRniSnuli 
ganpirobebuli iyo im obieqturi realobiT, rom germania 
cdilobda SeemuSavebina is forma da midgoma mediaciiT 
davebis gadawyvetisa, rac kargad iqneboda gaazrebuli da 
praqtikaSi gaamarTlebda.
mediaciis formebis kuTxiT germaniaSi Semdegi sami forma 
aris damkvidrebuli:
a) kerZo mediacia (private mediation); b) sasamarTlosTan ar-
sebuli mediacia (court-annexed mediation, auβergerichtliche 
Mediation/extrajudicial mediation) da uSualod g) sasamarTlo 
mediacia (Judicial Mediation/Gerichtsinterne Mediation), romel-
ic gardaiqmna axali formiT, rac aseve ganxilulia winare 
qveTavSi.
aRsaniSnavia, rom mxareebs sasamarTlomde nebismier dros 
aqvT SesaZlebloba gamoiyenon kerZo mediaciis servisi, 
Tumca sasamarTloSi davis moxvedris Semdgom faqtobrivi 
realobaa, rom mosamarTleebi didad sasamarTlosTan ar-
sebuli mediaciis propagandirebas ar sweven da arc maT 
Soris modave mxareebs miaCniaT faqtobriv, rom sasamarT-
loSi Sesuli sarCeli sasamarTlos gareT Tundac SeTanx-

ment, Handbuch, 2.Auflage, Nomos, Baden-Baden, 2017, 69.
1101 iqve, 69. (1992: Bundesverbands Mediation (BM);Bundes-Arbeitsgemeinschaft 
fur Familien-Mediation(BAFM). 1996: Bundesverband Mediation in Wirtschaft und 
Arbeitswelt (BMWA) es gaxldaT pirveli sami kerZo sainiciativo gaer-
Tianeba, rasac SemdgomSi mohyva sxvadasxva mcire da patara zomis same-
diacio centrebis dafuZneba, maT Soris samarTlis sxvadasxva dargis 
mixedviT).
1102 Koenig S., Germany in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 131.

mebis miznebisTvis upriania rom gavides, Sesabamisad, es 
dRevandeli realobaa germaniis magaliTze, raoden gasak-
viric ar unda iyos, Tumca amas aqvs axsna, razec gveqneba 
qvemoT saubari.
Tumca federaluri sasamarTlos doneze rigi saxis 
sarCelebi eqvemdebarebian savaldebulo mediacias, ker-
Zod, rodesac davis sagnis Rirebuleba ar aRemateba 750 
evros, rodesac saxeze aris samezoblo dava, an Tu dava 
exeba im saxis defimacias, romelic mediis meSveobiT ar 
gacxadebula an Tu dava pirTa Soris uflebriv Tanaswo-
robas exeba, aseT SemTxvevaSi saxeze aris savaldebulo 
sasamarTlosTan arsebuli samediacio davis winapiroba, 
da saqme gadamisamarTdeba mediaciaSi, Tumca es ar aris 
sasamarTlosTvis mimarTvis xelisSemSleli mediacia, 
radgan sarCelia am dros Sesuli da saqme warmoebaSi aqvs 
sasamarTlos miRebuli1103.
sasamarTlosTan arsebuli mediaciis sapirispirod mraval 
germanul miwaze, popularobas ikrebs sasamarTlo media-
ciis forma, rodesac mosamarTles Tavad aqvs ufleba Tu 
CaTvlis saqmes samediacio miznebisTvis Sesaferis davad, 
aqvs SesaZlebloba saqme gadasces mis kolega mosamar-
Tles, romelic mediatoris funqciiT iqneba datvirTu-
li, da SeuTanxmeblobis SemTxvevaSi am davasTan rogorc 
davis ganmxilvel mosamarTles ar eqneba Semxebloba, xo-
lo procesi rCeba konfidencialuri1104. unda aRiniSnos, 
rom msgavsi sapilote programebi mravlad funqcionirebs 
germaniis sxvadasxva1105 miwis iurisdiqciaSi1106. 
unda aRiniSnos, rom sasamarTloebTan arsebuli sasamarT-
lo mediaciis sapilote programebi warmoadgens ufaso 

1103 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd 
Ed, C.H.Beck, Munchen, 2016, 197.
1104 Greger V.R., Gerichtsinterne Mediation, The Rabel Journal of Comparative and 
International Private Law, Max –Planck-Institute fur auslandisches und internationals 
Privatrecht, Band 74, Heft 1, Mohr Siebeck, 2010, 793.
1105 mag: berlini, sadac 34 moqmedi mediatori mosamarTlea.
1106 mag: saqsoniis iurisdiqciaSi : Regional Court of Gőttingen.
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serviss momxmareblebisaTvis, razec germaniis iuridiul 
profesiaSi azrTa sxvadasxvaoba Seimneva, radgan advokat-
Ta profesias miaCnia, rom msgavsi forma sasamarTlo medi-
aciis warmoebis xels uSlis kerZo mediaciis realur dan-
ergvas, radgan mxareebs Tu aqvT mediaciis interesi mimar-
Taven sasamarTlos da gamoiyeneben sasamarTlo mediaciis 
serviss, nacvlad kerZo samediacio centrebisa1107, Tumca 
mosamarTleebs am etapze piriqiT miaCniaT da mravali maT-
gani mediaciaSi fasian kursebs gadis, raTa Seasrulos es 
misTvis metad sapatio mediatoris funqcia sasamarTlo 
mediaciis procesSi. Tumca am kategoriis mediatorebs, 
sxva terminiT moixseniebs kanonmdebeli (Guterichter1108), da 
maT mijnavs kerZo mediatorebisgan, raTa xeli ar SeeSa-
loT kerZo mediaciis centrebs danergvasa da ganviTare-
baSi. aRsaniSnavia, rom Tavad germaneli mecnierebi lit-
eraturaSi pirdapir uTiTeben1109, rom es axali modeli 
„Sinaarsobrivad aris gaugebari“, xolo „saerTaSoriso 
konteqstSi rTulad asaxsneli“. am tipis mosamarTles saq-
meze gadawyvetilebis miRebis raime uflebamosileba ar 
gaaCnia.
Tumca Tu kargad CavuRrmavdebiT germanuli modelis ar-
ss, mivxvdebiT, rom is realurad swored rom mediaciis mx-
ardamWeria, vgulisxmob Tavad ideas, rom mxareebma miaR-

1107 Statement of the Munich Bar Association to the pilot project `Guterichter` (Ba-
varia) by Neuenhahn, in R.Greger, Final Report on the Pilot Project `Guterichter`, 96. 
www.reinhard-greger.de/aber.gueterichter-abschlussbericht.pdf.
1108 Moltmann-Willisch A.R., Der Richter als Mediator-das erweitere Guterichter-
modell in der Zivilgerichtsbarkeit in Haft F., von Schlieffen K.G., Handbuch Media-
tion, C.H.Beck, Munchen, 3 Auflage, 2016, 1199, 1200.
(2013 wlis 1 ianvridan amoqmedda samoqalaqo saproceso kodeqsis §278-e 
muxlis me-5 nawili, ris Sedegad moqmed mosamarTleebs miecaT saSuale-
ba ganaxorcielon mxareebs Soris SemaTanxmebeli procedurebi, german-
iaSi aRniSnuls mediaciis pirdapir formad ar aRiqvamen da aRniSnuli 
regulirdeba samoqalaqo saproceso kodeqsiT).
1109 Moltmann-Willisch A.R., Der Richter als Mediator-das erweitere Guterichter-
modell in der Zivilgerichtsbarkeit in Haft F., von Schlieffen K.G., Handbuch Media-
tion, C.H.Beck, Munchen, 3 Auflage, 2016, 1199, 1201.
[Der Begriff ̀ Gűterichter` ist sprachlich nicht gelungen, inhaltlich unklar und- wichtig 
im internationalen Kontext – schwer űbersetzbar]

wion SeTanxmebas. am yvelafers aqvs preistoria, kerZod, 
bolo wlebSi germaniis samoqalaqo saproceso kodeqsSi 
gatarda cvlilebebi, romlis Tanaxmad waxalisebulia sa-
samarTloSi mxareebs Soris `mSvidobis miRweva~ (special-
uri termini germanul samarTalSi „Rechtsfrieden“), riTac 
maT Soris unda ganxorcieldes sasamarTlos saqmiswar-
moebis Semsubuqeba, ufro metic 2007 wels germaniis sa-
konstitucio sasamarTlom1110 daadgina, rom „megobruli 
formiT davis gadawyveta, SeTanxmeba“ (amicable dispute res-
olution) zogadad ufro misaRebia, vidre sasamarTlos gad-
awyvetilebiT, sasamarTlos miTiTebiT damdgari mxareTa 
Soris Sedegi1111.
Sesabamisad, rogorc zogadi wesi sasamarTlos mxridan 
mcdeloba miRweul iqnes SeTanxmeba waxalisebulia, samar-
Talwarmoebis nebismier etapze. ufro metic, rogorc we-
si, yvela mosmenas win uZRvis e.w. konsiliaciis procesi1112, 
ra drosac mosamarTle cdilobs mxareebs Soris SeTanx-
meba Sedges. am saxiT SeTanxmebis miRwevas maT Soris mx-
areTa finansur intereszec aqvs asaxva, kerZod, mcirdeba 
sasamarTlos baJi, xolo amis xarjze izrdeba advokatis 
momsaxurebis sazRauris anazRaureba advokatis momsax-
urebis sazRauris Sesaxeb kanonis satarifo standartis 
Sesabamisad, rac damatebiTi winapirobaa imisa, rom mxarec 
da advokatic iyos dainteresebuli davis SeTanxmebiT 
dasrulebaSi. Sesabamisad, SeiZleba es axsna mieces kidec 
im formas e.w. sasamarTlo mediaciis danergvisa, rasac 
aqvs adgili dReisaTvis germaniaSi, razec am Tavis dasawy-
isSi gvqonda saubari. Sesabamisad, realurad e.w. Guterich-
ter Cven gvevlineba ara mediatorad, aramed konsiliaciis 

1110 Schmidt F., Lapp T., Monβen H.G., Mediation in der Praxis des Anwalts, Verlag 
C.H.Beck, Műnchen, 2012,7,8.
1111 ix. Federal Constitutional Court of Germany (BVerfG), Decision of 14 Febru-
ary 2007 (Docket No.1 BvR 1351/01), Neue Juristische Wochenschrift Rechtspre-
chungs-Report, 2007, 1073.
1112 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd  

Ed, C.H.BECK, Munchen, 2016, 194. 
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mwarmoebel mosamarTled1113, xolo es procesi ki warmoad-
gens sasamarTlos saqmiswarmoebasTan mWidrod dakav-
Sirebul etaps, rodesac sasamarTlos zepir sxdomamde 
mosamarTle cdilobs SeaTanxmos modave mxareebi1114. ger-
maniis sxvadasxva miwaze aRniSnuli saxis SemaTanxmebeli 
procesebis statistika bolo wlebSi dadebiT tendencias 
amJRavnebs1115.
saberZneTi1116: saberZneTSi mediaciis Sesaxeb kanoni 2010 
wels iqna miRebuli1117, rac warmoadgenda evropuli di-
reqtivis miRebis Semdgom qveynis SigniT warmoebuli di-
skusiebis1118, konsultaciebis da ganxilvebis Sedegs1119,  
Tumca didad mediacias faqtobrivi gamoyeneba am qveyanaSi 
ar aqvs1120. 
aRsaniSnavia, rom mediaciis Sesaxeb kanonis miRebamde, da-
vis gadawyvetis alternatiuli saSualebebi samoqalaqo 
saproceso kodeqsis specialuri Tavebis regulirebis sa-
gans warmoadgenda.
mediaciis formebis kuTxiT saberZneTSi Semdegi ori for-
ma  iyo damkvidrebuli:

1113 Tutzel S., Wegen G., Wilske S., Commercial Dispute Resolution in Germany, 2nd  

Ed, C.H.BECK, Munchen, 2016, 195. 
1114 Bäumerich M., Gűterichter und Mediatoren im Wettbewerb, Duncker&Humblot, 
Berlin, 2015, 38.
1115 Greger R., Gerichtsinterne Mediation auf dem Prűfstand, Zeitschrift fur Konf-
likt-Management, Verlag Otto Schmidt, Koln, Heft 1/2013, 13, 14.
1116 Klamiris N.K., Chronopoulou C.G., Mediation in Greece: A Contemporary Pro-
cedural Approach to Resolving Disputes in Hopt K.J., Steffek F., Mediation Principles 
and Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 
585-604.
1117 Greek Mediation Law (3898/2010)
1118 Diamantopoulos G., Koumpli V., Mediation: The Greek ADR Journey Through 
Time, in Esplugues C., Marquis L., New Developments in Civil and Commercial Medi-
aion, Springer International Publishing, London, 2015, 313.
1119 Anthimos A., Greece in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 148.
1120  Klamiris N.K., Chronopoulou C.G., Mediation in Greece: A Contemporary Proce-
dural Approach to Resolving Disputes in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 586.

a) kerZo mediacia (private mediation); b) sasamarTlosTan arse-
buli mediacia (court-annexed mediation), ra drosac mxareebs 
aqvT SesaZlebloba sakuTari nebiT, davis dawyebamde1121, is-
eve rogorc davis mimdinareobisas miiRon gadawyvetileba 
davis mediaciis saSualebiT gadawyvetis Sesaxeb1122.
aRniSnuli formebis paralelurad, saberZneTSi sasamarT-
lo mediaciis forma ar iyo kanonmdeblobis doneze gaT-
valiswinebuli1123, Tumca 2013 wels gatarebuli cvlile-
bebis Sedegad sasamarTlo mediacia, rogorc mediaciis 
forma dainerga da mosamarTleebs mieniWaT uflebamo-
sileba SeiTavson mediatoris funqcia da uflebamosile-
bebi1124.
saberZneTSi maT Soris rig SemTxvevebSi moqmedebs saval-
debulo mediaciis forma, kerZod, gakotrebis saqmiswar-
moebis davebi, koleqtiuri SromiTi davebi da samomxmare-
blo davebi eqvemdebareba savaldebulo mediaciis gziT 
gadawyvetas1125.
saberZneTis magaliTze SeiZleba iTqvas, rom kanonis amo-
qmedebamde didi diskusiebi gaimarTa iuridiul profesi-
aSi, Tu ramdenad dasaSvebi iyo sasamarTlos moxeleebisa 
da mosamarTlis, rogorc mediatoris arseboba qveyanaSi, 
da im etapze erTiani azri Camoyalibda, rom mosamarTlis 
mediatoris funqciiT aRWurva ar iyos misaRebi stand-
arti saberZneTisTvis, Tumca rogorc ganviTarebuli 
movlenebi cxadyofs, mediaciis amoqmedebis Semdgom, sa-
berZneTi mivida im praqtikul saWiroebamde, rom daner-

1121  Anthimos A., Greece in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 150.
1122 Klamiris N.K., Chronopoulou C.G., Mediation in Greece: A Contemporary Proce-
dural Approach to Resolving Disputes in Hopt K.J., Steffek F., Mediation Principles and 
Regulation in Comparative Perspective, Oxford University Press, Oxford, 2013, 589.
1123  iqve, 589.
1124 Diamantopoulos G., Koumpli V., Mediation: The Greek ADR Journey Through 
Time, in Esplugues C., Marquis L., New Developments in Civil and Commercial Medi-
aion, Springer International Publishing, London, 2015, 318.
1125 Anthimos A., Greece in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012,150.
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ga mosamarTleebis monawileobiT sasamarTlo mediaciis 
forma.
ungreTi:1126 ungreTSi jer kidev qveynis evrokavSirSi gaw-
evrianebamde1127, 2002 wels iqna miRebuli mediaciis Sesaxeb 
kanoni1128, romelic 2009 da 2010 wels, evropuli direqtiv-
is amoqmedebis Semdgom, daeqvemdebara kanonmdeblis mier 
srulfasovan revizias da dReisaTvis  ungreTSi mediacias 
SeiZleba daeqvemdebaros samomxmareblo, samedicino se-
qtorSi arsebuli davebi, iseve rogorc samewarmeo da sao-
jaxo Sinaarsis davebi.
ungreTis magaliTze farTo gamoyenebaSia kerZo mediacia, 
saerTod ar arsebobs sasamarTlo mediacia1129, xolo samo-
qalaqo saproceso kodeqSi 2008 wels Sesuli cvlilebebis 
Sedegad, riTac Seicvala 1952 wels miRebuli saproceso 
kodeqsis muxlebi, gaCnda daTqma imasTan dakavSirebiT, 
rom mxareTa SeTanxmebis SemTxvevaSi sasamarTlo davis 
dros, saqme SeiZleba SeCerdes maqsimum 6 TviT da gadae-
ces mediators, rac warmoadgens sasamarTlosTan arse-
buli mediaciis formas1130. mediaciaSi miRweuli SeTanx-
meba brundeba ukan mosamarTlesTan, romelic mas adas-
turebs1131 da miRebul gadawyvetilebas aqvs sasamarTlos 
gadawyvetilebis identuri  iuridiuli Zalamosileba.
ungreTis magaliTze mediacia absoluturad nebayoflo-
biTia da damokidebulia mxareTa survilze1132, rogorc me-

1126 Jessel-Holst C., Mediation in Hungary, in Hopt J.K., Steffek F., Mediation Prin-
ciples and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 605-627.
1127 ungreTi evrokavSirSi gawevrianda 2004 wels.
1128<http://www.mediationeurope.net/eng/documents/lawinhungary.pdf>.[15.05.2018]
1129 Jessel-Holst C., Mediation in Hungary, in Hopt J.K., Steffek F., Mediation Prin-
ciples and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 608.
1130 iqve, 608, 609.
1131 ix. ungreTis samoqalaqo saproceso kodeqsis 148-e muxlis me - 2 nawili.
1132 Jessel-Holst C., Mediation in Hungary, in Hopt J.K., Steffek F., Mediation Prin-
ciples and  Regulation in Comparative Perspective, Oxford University Press, Oxford, 
2013, 610.

diaciis inicireba, aseve misi ama Tu im konkretuli Sede-
giT dasruleba. dReisaTvis mediacia didad gamoyenebadi 
ar aris ungreTis magaliTze, rac maT Soris gamowveulia 
mediaciis sferoSi moqmedi Zlieri instituciebis simcir-
iT1133.
irlandia: 1134 mediacia irlandiaSi 1946 wels industri-
uli urTierTobebis1135 momwesrigebeli aqtidan iwyeba, 
romelic e.w. konsiliacias iTvaliswinebda am kategoriis 
davebze, xolo Semdgom ukve 1986 wels saojaxo samarTlis 
kanonSi pirvelad gaCnda termini mediacia1136, rac srulad 
saxelmwifos mxridan dafinansebul proeqts warmoadgen-
da da miznad isaxavda saojaxo davebis sasamarTlos gareT 
gatanas.
statistikurad irlandia amerikis SeerTebuli Statebis 
Semdgom meore qveyanaa1137, sadac advokatebis raodeno-
ba yvelaze bevria, xolo sasamarTlo davebi evropaSi 
yvelaze metad irlandiaSi warmoebs, Sesabamisad, davis 
alternatiuli saSualebebis ganviTarebas irlandiisTvis 
didi mniSvneloba aqvs, Tumca am mimarTulebas raime saxis 
instituciuri regulacia 2010 wlamde ar miscemia.
2010 wels irlandiam Seqmna davis alternatiuli gadawyve-
tis meqanizmebis Sesaxeb samarTlis reformis komisia, ro-
melmac irlandiaSi safuZveli daudo mediaciis, rogorc 
instituciuri movlenis danergvas, rac Tavis mxriv 2008 
wlis evropuli direqtivis miRebis gamoZaxils warmoad-

1133 Okanyi Z., Laszlo G., Hungary, in EU Mediation, De Palo G., Trevor B.M., Oxford 
University Press, Oxford, 2012, 171.
1134 Ellger R., Mediation in Ireland: Growing Importance of ADR Driven by Budgetary 
Restraints and Docket Congestion – A Cheap and Easy Way Out? in Hopt K.J., Steffek 
F., Mediation Principles and Regulation in Comparative Perspective, Oxford University 
Press, Oxford, 2013, 629-665.
1135 Irish Industrial Relations Act 1946.
1136 Ellger R., Mediation in Ireland: Growing Importance of ADR Driven by Budgetary 
Restraints and Docket Congestion – A Cheap and Easy Way Out? in Hopt K.J., Steffek 
F., Mediation Principles and Regulation in Comparative Perspective, Oxford University 
Press, Oxford, 2013, 630.
1137 iqve, 631.
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genda. 
2010 wels Seqmnilma komisiam SeimuSava rekomendaciebi 
mediaciis ganviTarebasTan dakavSirebT, Tumca sxva evro-
puli qveynebisgan gansxvavebiT irlandiaSi calke kanoni 
mediaciis Sesaxeb ar aris miRebuli, xolo mediaciis Ses-
axeb wesebi saproceso kodeqsSi aris integrirebuli da mx-
areebs misi warmoeba davis warmoSobidan nebismier dros 
SeuZliaT nebayofilobiTi gadawyvetilebis safuZvel-
ze1138.
irlandiaSi moqmedebs mediaciis Semdegi formebi1139:
a) kerZo mediacia (private mediation), romelic absoluturad 
nebayoflobiTia da mxareebs aqvT SesaZlebloba sasamarT-
lomde ecadon dava SeTanxmebiT daasrulon; b) sasamarT-
losTan arsebuli mediaciis forma (court-annexed mediation), 
rac aseve nebayoflobiTi xasiaTisaa;
g) sasamarTlo mediacia (court-related mediation), ra drosac 
mosamarTlem savaldebulo saxiT unda urCios mxareebs 
mediacia1140, rogorc davis gadawyvetis alternatiuli 
saSualeba, Tumca am formis gamoyenebaze saboloo gad-
awyvetilebis miReba mxareTa prerogativas warmoadgens, 
garda samoqalaqo saproceso kodeqsis samoqalaqo pasux-
ismgeblobisa da sasamarTlo aqtebis Sesaxeb 2004 wlis 
kanonis me-15 punqtiT gaTvaliswinebuli SemTxvevisa1141, 
rodesac davis erT-erTi mxaris werilobiTi mimarTvis 
SemTxvevaSi sasamarTlos eZleva ufleba mxareebs Cauta-
ros samediacio miznebisTvis Sexvedra da SeaTanxmos mx-
areebi, Tumca meore mxaris uaris SemTxvevaSi am mxareze 
raime pasuxismgeblobis dakisrebis regulacias kanonmde-
bloba ar icnobs, garda sasamarTlos diskreciisa proce-

1138 iqve, 631, 632.
1139 iqve, 638,639.
1140 Ellger R., Mediation in Ireland: Growing Importance of ADR Driven by Budgetary 
Restraints and Docket Congestion – A Cheap and Easy Way Out? in Hopt K.J., Steffek 
F., Mediation Principles and Regulation in Comparative Perspective, Oxford University 
Press, Oxford, 2013, 639.
1141 ix: Civil Liability and Courts Act 2004 (No. 31/2004).

sis xarjebi daakisros aseT mxares1142, rac rig SemTxvevaSi 
TamaSobs xolme gadamwyvet rols, raTa mxare CaerTos me-
diaciis procesSi1143.
italia1144: italias mediaciis sakanonmdeblo regulaciis 
xangrZlivi istoria gaaCnia, kerZod, 1931 wels Cndeba pir-
velad termini mediacia italiur kanonmdeblobaSi, xolo 
1940 wels masze Cndeba danawesi samoqalaqo saproceso ko-
deqsSi, rogorc Sida sasamarTlo moxmarebis procesi, ra-
sac mosamarTleebi axorcielebdnen. 1960 wlidan italiaSi 
mediaciis farTo gamoyeneba daiwyo SromiT davebze, xolo 
20031145 wlidan italiam miiRo kanoni mediaciis Sesaxeb da 
mediacias dauqvemdebara samewarmeo da finansuri davebi. 
italiis sasamarTlo sistema xSirad yofila kritikis sa-
gani, radgan uzenaesi sasamarTlos CaTvliT davis das-
rulebas, rogorc wesi 8 weli1146, xSirad metic sWirdebo-
da1147, rodesac sxva evropul qveynebSi am proceduras gac-
ilebiT naklebi dro miaqvs. 
Tumca evropuli direqtivis amoqmedebamde italiaSi me-
diaciis didi moxmareba da popularizacia ar SeimCneo-
da, xolo direqtivis ZalaSi Sesvlis Semdgom italiam 
miiRo mediaciis Sesaxeb sakanonmdeblo dekreti (Decree 
28/20101148), romlis Tanaxmad samoqalaqo da komerciuli 
davebi savaldebulo saxiT dauqvemdebara mediacias, ri-

1142 White N., Ireland, in EU Mediation, De Palo G., Trevor B.M., Oxford University 
Press, Oxford, 2012, 181.
1143 Ellger R., Mediation in Ireland: Growing Importance of ADR Driven by Budgetary 
Restraints and Docket Congestion – A Cheap and Easy Way Out? in Hopt K.J., Steffek 
F., Mediation Principles and Regulation in Comparative Perspective, Oxford University 
Press, Oxford, 2013, 639.
1144 De Palo G., Keller L., Mediation in Italy: Alternative Dispute Resolution for All in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 667-696.
1145 Decree 5/2003, www.camera.it/parlam/leggi/deleghe/03005dl.htm.
1146 Sue P., Access to Court? In Cortes P., The New Regulatory Framework for Con-
sumer Dispute Resolution, Oxford University Press, Oxford, 2016, 87.
1147 Alpa G., Arbitration and ADR Reforms in Italy, in European Business Law Re-
view, Law Journal, Vol 29, Issue 2, Wolters Kluwer International, London, 2018, 313.
1148 <www.ismed.it/doc/D_Lgs_28-2010.pdf>. [15.05.2018]
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Tac Seecada gadaewyvita qveynis SigniT gaxangrZlivebuli 
sasamarTlo davebis problema, xolo aRniSnuli ganmar-
ta evropuli direqtivis me-3 muxlis me-2 nawiliT, rom-
lis Tanaxmad qveynebs SeuZliaT sakuTar iurisdiqciaSi 
daadginon savaldebulo mediacia.
italiis yvelaze didi saadvokato gaerTianebis1149 mZlavri 
protestis da gaficvis1150 fonze (saerTo jamSi Sedga ad-
vokatebis sami gaficva), ra drosac gaprotestda, rogorc 
savaldebulo mediaciis danergvis mcdeloba, aseve ad-
vokatebi ayenebdnen moTxovnas ar danergiliyo mediacia, 
ra drosac mxareebs SeeZlebodaT warmomadgenlis gareSe 
procesSi monawileoba1151, 2012 wels zemoaRniSnuls mohy-
va italiis sakonstitucio sasamarTlos mxridan sakanon-
mdeblo dekretis Sesabamisi muxlis antikonstituci-
urad cnoba1152, rogorc sasamarTlos xelmisawvdomobis 
uflebis SemzRudveli norma. 
italiis kanonmdebelma 2013 wels gaatara mediaciis kanon-
mdeblobaSi Sesabamisi cvlilebebi, Tumca kvlav mediaciis 
sasargeblod da amjerad daadgina sarCelis Setanis Sem-
dgom mcire mniSvnelobis davebze mxareTa savaldebulo 
Sexvedra mediatorTan, sanam uSualod daiwyeba sasamarT-
los saqmiswarmoeba, riTac sasamarTlosadmi mimarTvis 
ufleba kanonis doneze daculi darCa.
mediaciis formebis kuTxiT italiaSi Semdegi ori forma 
aris damkvidrebuli:
a) kerZo mediacia (private mediation); b) sasamarTlosTan ar-
sebuli mediacia (court-annexed mediation). 
italiaSi farTod aris ganviTarebuli kerZo mediaciis 
moxmareba da modave mxareebs Tavisuflad SeuZliaT davis 

1149 Organismo Unitario dell’Avvocatura (OUA)
1150 Sue P., Access to Court? In Cortes P., The New Regulatory Framework for Con-
sumer Dispute Resolution, Oxford University Press, Oxford, 2016, 87.
1151 Marinari M., Italy in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 200, 201.
1152 ix. Italian Constitutional Court award no 272/2012.

sasamarTloSi warmarTvis nacvlad mosinjon mediaciis 
egidiT SeTanxmebis miRwevis perspeqtiva, ra mizniTac Seu-
ZliaT mimarTon sxvadasxva mediatorTa gaerTianebebs, 
romlebic italiis mTavrobasTan specialur reestrSi ar-
ian registrirebuli Tavis mxriv.
sasamarTlosTan arsebuli mediaciis Zalian saintere-
so forma moqmedebs italiaSi, sadac 2010 wels miRebuli 
sakanonmdeblo dekretis Sesabamisad, advokatTa asocia-
ciebs SeuZliaT Seqmnan centrebi sasamarTloebis bazaze 
da SesTavazon modave mxareebs mediacia, rac ukve ramden-
ime sasamarTloSi moqmedi proeqtia.
rac Seexeba sasamarTlo mediacias, aRniSnuli forma ro-
gorc mediaciis nairsaxeoba ar arsebobs italiaSi, aramed 
msgavsi procedura aris gawerili samoqalaqo saproceso 
kodeqsSi, kerZod, mosamarTles SeuZlia ganaxorcielos 
mxareebs Soris SemaTanxmebeli procedurebi SromiT, sao-
jaxo, da mcire mniSvnelobis davebze. Tumca realurad es 
ar warmoadgens mediaciis formas, radgan mas axasiaTebs 
uSualod saqmis ganmxilveli mosamarTlis mxridan davis 
arsebiTi dawyebis etapamde mxareebTan SemaTanxmebeli 
procesis gamarTva, rac Tavisi bunebiT konsiliacia da sa-
samarTloSi morigebaa, vidre sasamarTlo mediacia.
niderlandebi1153: niderlandebSi mediaciis Sesaxeb spe-
cialuri daTqmebi aris gakeTebuli iuridiuli daxmare-
bis Sesaxeb kanonSi, romelic 2009 wels iqna miRebuli da 
samoqalaqo saproceso kodeqsSi1154, xolo niderlandebis 
mTavrobis mier 2008 wlis evrodireqtiva mediaciis Sesax-
eb sakmaod mZlavrad iqna gakritikebuli, da mTavrobisT-
vis principis sakiTxi gaxda mediaciis Sesaxeb calke kano-
nis ar miReba.

1153 Schmiedel L., Mediation in the Netherlands : Between State Promotion and Pri-
vate Regulation in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 697-773.
1154 Albers P., The Netherlands, in EU Mediation,De Palo., Trevor B.M., Oxford Me-
diation Press, Oxford, 2012, 358.
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zemoaRniSnulis miuxedavad unda aRiniSnos, rom media-
cias, rogorc davis gadawyvetis alternatiul meqanizms 
niderlandebSi yovelTvis dadebiTad uyurebdnen da ev-
ropuli direqtivis amoqmedebamdec niderlandebis mTav-
roba am formas davis gadawyvetis yvela doneze uWerda 
mxars1155, jer kidev 1993 wels niderlandebSi dafuZnda 
niderlandebis mediaciis instituti1156, romelic gax-
da kera mediaciis rogorc Teoriuli kvlevis, aseve misi 
praqtikuli integrirebis davis gadawyvetis niderland-
ebis sistemaSi.
niderlandebSi ganviTarebulia kerZo mediacia1157 da mo-
dave mxareebs Tavisuflad SeuZliaT mimarTon samediacio 
kerZo centrebs, Tumca mediacia raime saxis winapirobad 
sasamarTlomde saqmiswarmoebisa ar gaxlavT da is efuZne-
ba sam ZiriTad mTavar princips niderlandebSi1158: ker-
Zod, mediacia warmoadgens absoluturad nebayoflobiT 
process, mediators, romelic aris damoukidebeli da mi-
ukerZoebeli mesame piri, ar gaaCnia raime uflebamosileba 
miiRos mxareTa davis Sesaxeb gadawyvetileba da mediacia-
Si gaJRerebuli nebismieri informacia warmoadgens kon-
fidencialur informacias, rogorc mediaciis msvlelo-
bis, aseve misi dasrulebis Semdgom.
sasamarTlosTan dakavSirebuli mediacia aseve arsebobs 
niderlandebSi Semdegi formiT: samoqalaqo da adminis-
traciul davebze mosamarTles ufleba aqvs urCios mx-
areebs mediacia, rekomendaciis saxiT, rac mosamarTlem 
SeiZleba gaakeTos, rogorc werilobiT, aseve zepiri for-

1155 Schmiedel L., Mediation in the Netherlands : Between State Promotion and Pri-
vate Regulation in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 699.
1156 Netherlands Mediation Institute, NMI, <www.nmi-mediation.nl>. [15.05.2018]
1157 Albers P., The Netherlands, in EU Mediation,De Palo., Trevor B.M., Oxford Me-
diation Press, Oxford, 2012, 361.
1158 Schmiedel L., Mediation in the Netherlands : Between State Promotion and Pri-
vate Regulation in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 701.

miT sxdomis mimdinareobisas1159, im SemTxvevaSi Tu CaTvlis, 
rom dava mediaciis miznebisTvis Sesabamisia da mxolod 
mxareTa Tanxmobis SemTxvevaSi SesaZlebelia mediaciis 
praqtikuli inicireba, winaaRmdeg SemTxvevaSi davas sa-
samarTlo agrZelebs, Tumca Tavad mxareebs sasamarTloSi 
saqmis inicirebis Semdgom damoukideblad mediaciis ini-
cirebis SesaZlebloba ar gaaCniaT da mxolod mosamarT-
lis Sefasebaze arian damokidebuli. im SemTxvevaSi Tu mx-
areebi gaiziareben mosamarTlis rCevas da saqme gadaecema 
mediacias, mediatoris funqciiT mosamarTle ar gamodis, 
aramed saqme gare mediators gadaecema mxareTa SerCevis 
Sesabamisad, Tumca mediacia unda Catardes sasamarTlos 
SenobaSi1160.
sasamarTlo mediacia niderlandebSi ar arsebobs da es 
gaxldaT iusticiis saministros mkacri moTxovna1161, ra-
Ta ar momxdariyo davis alternatiuli saSualebebis sa-
samarTlosTan gaigiveba da zRvari am or procesualur 
SesaZleblobas Soris mkveTrad yofiliyo gavlebuli.
poloneTi1162: poloneTSi mediaciis danergvas Zalzed 
saintereso da maT Soris qarTuli realobisTvis faqto-
brivad msgavsi istoria gaaCnia, kerZod, poloneTSi arse-
bobs regulaciebi 1991 wlidan, riTac koleqtiuri Sromi-
Ti davebi regulirdeba mediaciis gamoyenebiT, xolo 1997 
wlidan sisxlis samarTlis saproceso kodeqsSi aisaxa 
ganrideba mediaciis Sesaxeb Sesabamisi daTqmebi, xolo ev-
rodireqtivis amoqmedebis Semdgom samoqalaqo saproce-
so kodeqsSi Sevida cvlilebebi, riTac miTiTeba gakeTda 
mediaciis Sesaxeb da ZiriTadad daregulirda mediaciis 

1159 Albers P., The Netherlands, in EU Mediation,De Palo., Trevor B.M., Oxford Me-
diation Press, Oxford, 2012, 361.
1160  Schmiedel L., Mediation in the Netherlands : Between State Promotion and Pri-
vate Regulation in Hopt K.J., Steffek F., Mediation Principles and Regulation in Com-
parative Perspective, Oxford University Press, Oxford, 2013, 706
1161 iqve, 706.
1162 Morek R., Rozdeiczer L., Mediation in Poland: Time for a Quiet Revolution? in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 775-807.
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warmoebis sasamarTlo xarjebTan da procesualur reg-
ulaciebTan dakavSirebuli sakiTxebi prima muxlebis sa-
SualebiT, kerZod, 1831 muxlidan 18315 prima muxlis CaT-
vliT1163, rac namdvilad gvagonebs qarTul realobaSi gan-
vlil gzas.
poloneTSi garda sakanonmdeblo doneze gawerili wese-
bisa mediaciis Sesaxeb, gasaTvaliswinebelia ramdenime 
samediacio centri, romelic kanonmdeblobasTan Sesabam-
isobaSi saqmianobs da aqvs SemuSavebuli sakuTari media-
ciis wesebi, romelic gamoiyeneba maT centrSi mediaciis 
warmoebis dros, kerZod, erT-erTi yvelaze msxvili media-
ciis centrs warmoadgens poloneTis savaWro palatasTan 
arsebuli saarbitraJo sasamarTlos mediaciis centri1164, 
romelic sakuTari gawerili wesebis Sesabamisad axor-
cielebs mediacias da aseve, meore yvelaze msxvili same-
diacio gaerTianebas warmoadgens poloneTis saarbitra-
Jo asociaciis mier dafuZnebuli biznesis mediaciis cen-
tri1165.
amasTanave, aRsaniSnavia, rom garda zemoaRniSnuli same-
diacio centrebisa mediacias aqtiurad uWers mxares Tav-
ad saxelmwifo iusticiis saministros magaliTze, kerZod, 
Seqmnilia davebis gadawyvetis alternatiuli meqanizme-
bis samoqalaqo sabWo1166, romelic garda praqtikuli medi-
aciisa SeimuSavebs mediaciis warmoebis praqtikul wesebs 
da standartebs, rasac praqtikaSi iyeneben, rogorc same-
diacio centrebi, aseve praqtikosi mediatorebi1167.
poloneTSi saproceso kanonmdeblobiT kerZo mediacia 

1163 iqve, 778.
1164 ix: <http://sakig.pl/en/mediation/about-mediation>.[15.05.2018]
1165 Morek R., Rozdeiczer L., Mediation in Poland: Time for a Quiet Revolution? in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 779.
1166 ix: <http://ms.gov.pl/pl/dzialalnosc/mediacje/>.[15.05.2018]
1167 Morek R., Rozdeiczer L., Mediation in Poland: Time for a Quiet Revolution? in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 779.

moqmedebs da mxareebs sasamarTlosTvis mimarTvis gareSe 
Tavad SeuZliaT davis mediaciiT gadawyveta. sasamarT-
losTan arsebuli mediaciis formac regulirdeba samo-
qalaqo saproceso kodeqsiT, Tumca sasamarTlos mxridan 
formaluri CareviT, kerZod, sasamarTlo mxareTa intere-
sis SemTxvevaSi axdens davis mediatorTan gadamisamarTe-
bas, da SeTanxmebis miRwevis SemTxvevaSi axdens SeTanxme-
bis damtkicebas1168. 
poloneTSi saproceso kanonmdeblobiT gaTvaliswinebu-
li ar aris sasamarTlo mediacia, garda samoqalaqo sap-
roceso kodeqsis 184-186-e muxlebiT gaTvaliswinebuli 
kvazi mediaciis SesaZleblobisa, rodesac mosamarTles 
aqvs ufleba mxareebs Sexvdes SeTanxmebis miRwevis mizniT 
erT-erTi mxaris werilobiTi moTxovniT, rac ufro kon-
siliaciaa, vidre mediaciis forma1169.
yofil mosamarTleebs poloneTSi ar aqvT ufleba iyvnen 
mediatorebi, garda kerZo mediaciis SemTxvevebisa, rasac 
Semxebloba sasamarTlosTan ar aqvs1170.
portugalia1171: mediacia portugaliaSi ganviTarebulia 
da saxelmwifo mas rogorc sasamarTloebis gantvirTvis 
karg saSualebas ise ganixilavs. jer kidev 2001 wels iqna 
miRebuli „sasamarTlo mSvidobis aqti“1172, romelmac gaw-
era mediaciis SesaZlebloba saojaxo, SromiT da sisxlis 
samarTlis danaSaulidan gamomdinare samoqalaqo moTx-
ovnebis davebze, ra drosac e.w. „mSvidobis sasamarTloeb-
Si“ mediatori awarmoebs mxareebs Soris mediacias zemoaR-

1168 Gmurzynska E., Morek R., Poland in EU Mediation, De Palo G., Trevor B.M., 
Oxford University Press, Oxford, 2012, 271.
1169 iqve, 271.
1170 Morek R., Rozdeiczer L., Mediation in Poland: Time for a Quiet Revolution? in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 781.
1171 Schmidt J.P., Mediation in Portugal: Growing Up in a Shelteerd Home in Hopt 
K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Ox-
ford University Press, Oxford, 2013, 809-837.
1172 Peace Courts Act (Lei dos Julgados de Paz)
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niSnuli kategoriis davebze1173.
evropuli direqtivis amoqmedebasTan erTad bevrs mi-
aCnda, rom portugalia miiRebda calke kanons mediaciis 
Sesaxeb, Tumca qveynis mTavrobam mxolod cvlilebebi da 
damatebebi Seitana samoqalaqo saproceso kodeqsSi Sem-
degi oTxi mimarTulebiT1174: gawera kanoniT mediaciaSi 
miRweuli SeTanxmebis damtkicebis procedura, gaiTval-
iswina saqmiswarmoebis SeCerebis SesaZlebloba mediaciis 
inicirebis dros, gawera sasamarTlos uflebamosileba 
moaxdinos saqmis mediatorisaTvis gadamisamarTeba da 
daaregulira mediaciis konfidencialurobis principi 
samoqalaqo saproceso kodeqsis doneze1175.
dReisaTvis portugaliaSi funqcionirebs kerZo da sa-
samarTlosTan dakavSirebuli nebayoflobiTi mediaciis 
formebi.
espaneTi1176: espaneTma 2012 wlis 6 ivliss miiRo mediaciis 
Sesaxeb specialuri kanoni1177, rogorc evropuli direq-
tivis erTgvari gamoZaxili, Tumca unda aRiniSnos, rom 
davis gadawyvetis alternatiuli meqanizmebis gamoy-
enebiT modave mxareebs Soris davis gadawyvetis kultura 
espaneTSi ar aris didad Camoyalibebuli1178.
qveyanaSi danergilia kerZo mediacia da mxareebs aqvT sru-
li SesaZlebloba davis sasamarTloSi inicirebamde mimar-

1173 Goncalves A.M.M., Gaultier T., Portugal in EU Mediation, De Palo G., Trevor 
B.M., Oxford University Press, Oxford, 2012, 273, 274.
1174 Schmidt J.P., Mediation in Portugal: Growing Up in a Shelteerd Home in Hopt 
K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, Ox-
ford University Press, Oxford, 2013, 811.
1175 Goncalves A.M.M., Gaultier T., Portugal in EU Mediation, De Palo G., Trevor 
B.M., Oxford University Press, Oxford, 2012, 274.
1176 Lopez M.L.V., Mediation in Spain: Dealing with its First National Regulation in 
Hopt K.J., Steffek F., Mediation Principles and Regulation in Comparative Perspective, 
Oxford University Press, Oxford, 2013, 839-865.
1177 Law on Mediation, RD5/2012.
1178 Monzonis C.A., Redondo P.Q., Mediation in Spain: Novelties Derived from the 
Boost of the European Legislator in New Developments in Civil and Commercial Medi-
ation, Esplugues C., Marquis L., Springer International Publishing, London, 2015, 693.

Ton mediacias, xolo iseT SemTxvevebSi, rodesac mxareebs 
Soris saxelSekrulebo doneze davis gadawyvetis formad 
mediacia aris SeTanxmebuli sasamarTlos saqmis warmoeba-
Si miRebis uflebamosileba ar gaaCnia1179. 
mediacia espaneTSi emyareba nebayoflobiTobis princips 
da aris konfidencialuri, xolo masSi CarTuli mediato-
ri unda iyos miukerZoebeli da neitraluri mesame piri, 
xolo mediaciaSi CarTul mxareebs ekisrebaT urTierT-
pativiscemis da konstruqciulad procesSi CarTulobis 
valdebuleba1180. 
espaneTSi sasamarTlo mediaciis forma ar aris kanonis 
doneze gaTvaliswinebuli, Tumca ramdenime sasamarT-
los magaliTze funqcionirebs sasamarTlosTan arsebu-
li mediaciis piloturi forma1181, rodesac sasamarTlos 
mxareTa Tanxmobis SemTxvevaSi SeuZlia saqmis mediaciaSi 
gadamisamarTeba, Tumca mosamarTles ar SeuZlia iyos me-
diatori da arc sasamarTlo mediacia aris kanoniT gaT-
valiswinebuli. 
latvia: mediaciis Sesaxeb direqtivis miRebis Semdgom 
interesi davis alternatiuli gadawyvetis meqanizmis 
mimarT latviaSi gaizarda, maT Soris ganxorcielda qvey-
nis Sida kanonmdeblobis SesabamisobaSi moyvana mediaciis 
Sesaxeb evropuli direqtivis moTxovnebTan1182, Tumca da-
vis gadawyvetis alternatiuli meqanizmi, rogorc ase-
Ti didi popularobiT ar sargeblobda latviaSi da arc 
dReis mdgomareobiT aris didi moTxovna mis gamoyenebaze 
sazogadoebis mxridan1183.
1179 Sanchez-Pedreno A., Spain in EU Mediation, De Palo G., Trevor B.M., Oxford 
Mediation Press, Oxford, 2012, 332.
1180 Monzonis C.A., Redondo P.Q., Mediation in Spain: Novelties Derived from the 
Boost of the European Legislator in New Developments in Civil and Commercial Medi-
ation, Esplugues C., Marquis L., Springer International Publishing, London, 2015, 698.
1181 Sanchez-Pedreno A., Spain in EU Mediation, De Palo G., Trevor B.M., Oxford 
Mediation Press, Oxford, 2012, 339.
1182 Bertaitis S., Matjusina R., Olevska I., Latvia in Palo G.D., Trevor M.B., EU Media-
tion-Law and Practice, Oxford University Press, Oxford,  2012,204.
1183 iqve, 204, 205.
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latviaSi moqmedebs nebayoflobiTi, kerZo mediacia da sa-
samarTlosTan arsebuli mediaciis nebayoflobiTi forma. 
aRsaniSnavia, rom iuridiuli profesiis gaaqtiureba izr-
deba latviaSi mediaciis gamoyenebisadmi, rac savaraudod 
unda gaxdes misi moxmarebis statistikis zrdis winapiro-
ba1184.
lietuva: evrokavSiris wevr qveynebs Soris lietuva iyo 
erT-erTi pirveli vinc mediaciis Sesaxeb evropuli di-
reqtivis miRebidan or TveSi (2008 wels) miiRo kanoni me-
diaciis  Sesaxeb samoqalaqo davebSi1185, romelic 2011 wels 
daeqvemdebara damatebiT cvlilebebs da dReisaTvis Sei-
Zleba iTqvas, rom srul SesabamisobaSia evropul stand-
artTan.
aRniSnuliT lietuvam Riad daafiqsira mzaoba da didi 
interesi mediaciis danergvis mimarTulebiT qveyanaSi1186, 
Tumca unda aRiniSnos, rom sasamarTlo mediaciis war-
moebis wesebi jer kidev 2005 wels hqonda SemuSavebuli 
lietuvis iusticiis sabWos, romlis Sesabamisad, mimdin-
areobda kanonis miRebamde sasamarTloSi modave mxareebs 
Soris SemaTanxmebeli davis gadawyvetis procedurebi1187.
lietuvaSi moqmedi mediacia warmoadgens absoluturad 
nebayoflobiT process da ganviTarebulia, rogorc ker-
Zo komerciuli mediacia, aseve sasamarTlosTan arsebuli 
mediaciis forma, Tumca orive SemTxvevaSi modave mxareTa 
nebazea damokidebuli mediaciis inicireba, Tu mxareebs 
Soris ar arsebobs raime saxelSekrulebo daTqma, riTac 
konfliqtis mxareebi SeboWilebi iqnebian savaldebulo 
saxiT mediaciis gziT ecadon davis gadawyvetas.
unda aRiniSnos, rom lietuvaSi sasamarTlo mediacia jer 
kidev 2005 wels iqna danergili, rodesac ramdenime msxvi-
1184 iqve, 205.
1185 Law on Conciliatory Mediation in Civil Disputes of the Republic of Lithuania, 
2008, no 87-3462.
1186 Valancius V., Lithuania in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012,220.
1187 iqve, 221.

li raionuli sasamarTlos magaliTze daiwyo sapilote 
programebi mediaciaSi, ramac biZgi misca mediaciis Sem-
dgom popularizacias da danergvas lietuvaSi, iseve ro-
gorc moamzada kargi niadagi mediaciis Sesaxeb kanonis 
Semdgomi miRebisTvis1188, Tumca mediacia lietuvaSi, lat-
viis msgavsad ar sargeblobs didi popularobiT da gamoy-
enebiT modave mxareebs Soris.
slovenia1189: slovenia gaxldaT erT-erTi pirveli evro-
puli qveyana lietuvasTan erTad, romelmac evropuli 
direqtivis miRebidan or TveSi1190 SeZlo da miiRo kanoni 
mediaciis Sesaxeb1191. 
sloveniuri mediaciis Sesaxeb kanonmdebloba icnobs ker-
Zo mediaciis da sasamarTlosTan arsebuli mediaciis ne-
bayoflobiT formebs1192 komerciuli, iseve rogorc sao-
jaxo  da SromiTi davebisTvis, Tumca mxareTa SeTanxmebis 
SemTxvevaSi mediacias SeiZleba daeqvemdebaros nebismieri 
xasiaTis samoqalaqo dava.
aRsaniSnavia, rom sasamarTlosTan arsebuli mediaciis 
forma sloveniis magaliTze fexs ikidebda lublianis 
sasamarTlosTan inicirebuli sapilote programis far-
glebSi, jer kidev 2005 wels evrokavSiris mier inicire-
buli specialuri programis farglebSi1193, ra programac 
evrokavSirSi gawevrianebamde amzadebda momaval wevr 

1188 Valancius V., Lithuania in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012,236.
1189 Hrastnik B.J., Slovenia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012,317.
1190 kanoni miRebul iqna 2008 wlis 23 maiss, gamoqveynda 2008 wlis 6 
ivniss da amoqmedda 2008 wlis 21 ivnisidan.
1191 The Mediation in Civil and Commercial Matters Act.
1192 Knez R., Weingerl P., Mediation in Slovenia: A Fruitful and Widespread Tool for 
Resolving Disputes in New Developments in Civil and Commercial Mediation, Esplu-
gues C., Marquis L., Springer International Publishing, London, 2015, 648.
1193 Phare Program, warmoadgens specialur programas, romelic evro-
kavSirSi gasawevrianebel saxelmwifoebSi xorcieldeba centralur da 
aRmosavleT evropis qveynebSi, raTa momxdariyo saxelmwifoebis evro-
kavSiris wevrobisTvis momzadeba.
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saxelmwifoebs, romlis dasrulebis Semdgom sloveniuri 
piloti erT-erT saukeTeso warmatebul magaliTad iqna 
Sefasebuli mediaciaSi1194.
mediaciis Sesaxeb kanonis miRebis paralelurad slo-
veniaSi gatarda Sesabamisi sakanonmdeblo cvlilebebi 
samoqalaqo saproceso kanonmdeblobaSi, ris Tanaxmad, 
sasamarTlo uflebamosilia mis warmoebaSi arsebuli da-
vis mxareebs SesTavazos davis mediaciis gziT gadawyveta, 
da mxolod mxareTa Tanxmobis dafiqsirebis Semdgom sa-
samarTlo uflebamosilia mxareTa miTiTebis Sesabamisad 
moaxdinos saqmis sasamarTlosTan arsebuli mediaciis1195 
an nebismieri sxva mediaciis programisTvis gadamisamarTe-
ba1196, iseve rogorc sasamarTlos mieniWa uflebamosileba 
davis dawyebamde daniSnos mxareebisTvis e.w. „sainforma-
cio sesia“, ra drosac uSualod mosamarTle an mosamar-
Tlis TanaSemwe axdens mxareebisTvis mediaciis Sesaxeb 
informaciis miwodebas, xolo umizezod masSi monawileo-
baze mxaris mier uari, iwvevs sasamarTlos mxridan msgavsi 
mxarisTvis meore mxaris mier gaweuli saproceso xarjeb-
is dakisrebas1197.

1194  Hrastnik B.J., Slovenia in Palo G.D., Trevor M.B., EU Mediation-Law and Prac-
tice, Oxford University Press, Oxford,  2012, 324.
1195 Knez R., Weingerl P., Mediation in Slovenia: A Fruitful and Widespread Tool for 
Resolving Disputes in New Developments in Civil and Commercial Mediation, Esplu-
gues C., Marquis L., Springer International Publishing, London, 2015, 648.
1196 Hrastnik B.J., Slovenia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 319.
1197 Knez R., Weingerl P., Mediation in Slovenia: A Fruitful and Widespread Tool for 
Resolving Disputes in New Developments in Civil and Commercial Mediation, Esplu-
gues C., Marquis L., Springer International Publishing, London, 2015, 649.

VIII. De lege lata - mediaciis instituti qarTul 
samarTlebriv sivrceSi

1.	 mediacia qarTul istoriul wyaroebSi

marTalia mediacia, rogorc davis gadawyvetis alterna-
tiuli saSualeba dRes idgams fexs saqarTveloSi, Tumca 
es ufro Tanamedrove samarTlebriv  WrilSi, radgan aR-
niSnuli institutis da termini „mediaciis“ arseboba ar 
aris ucxo1198 qarTuli saxelmwifosTvis da samarTlebrivi 
istoriisTvis, ufro metic, mediacia da am formiT adami-
anebs Soris davis SeTanxmebiT dasrulebis gamocdilebis 
saukunovani warsuli gaaCnia saqarTvelos. ra Tqma unda, 
wyaro imisa, rom mediacia qarTul istoriul warsulSi 
sasamarTlo instituts1199 an kerZo samarTlebrivi dave-
bis gadawyvetis meqanizms1200 warmoadgenda ar mogvepoveba, 
Tumca faqti misi istoriuli arsebobisa dadasturebuli 
da udavoa.
miuxedavad aRniSnuli efeqturi institutis samarTle-
brivi regulaciebis ar arsebobisa mediatori, rogorc 
aseTi da mediaciis praqtikuli gamoyeneba mraval qarTul 
geografiul mxareSi wlebia danergili tradiciaa, Tum-
ca wavawydebiT SemTxvevebs, sadac mediatori istoriul 
wyaroebSi sxva dasaxelebiT, Tumca igive funqcionaluri 
datvirTviT gvxvdeba: msajuli, rjulis kaci1201,  maxvSi1202, 
bWe-mediatori, xevisberi, morvi1203 (mediatoris mniSvne-

1198 tyemalaZe s., mediacia saqarTveloSi:  tradiciidan Tanamedroveo-
bamde, UNDP Georgia, Tb., 2016,10.
1199 kekelia m., red, qarTuli CveulebiTi samarTali, t.4, mTavari ga-
momcemloba mecniereba, Tb. 1993, 165.
1200 istoriuli warsuli gamocdilebiT mediaciiT ufro metad sisxlis 
samarTlebrivi sakiTxebi wydeboda.
1201 daviTaSvili g., sasamarTlo organizacia da procesi qarTul 
CveulebiT samarTalSi, Tsu-s gamomcemloba, Tb., 2004, 34.
1202 aRabegovi y., egnate gabliani da svaneTis CveulebiTi samarTali, mi-
TiTebuli „qarTuli CveulebiTi samarTali“ m.kekelias redaqtorobiT, 
1993, 89.
1203 daviTaSvili g., Tsu iuridiuli fakultetis samarTlis Jurnali #2, 
Tbilisis universitetis gamomcemloba,Tb, 2011, 287.
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loba svaneTSi)1204, Suakaci1205, xolo XIX saukunis dasawy-
isidan terminis „mediatori“-s da „samediatoro sasamarT-
los1206“ gamoyeneba aseve SeiniSneba1207 da mkvidrdeba saqa-
rTveloSi1208 (maT Soris svaneTis kuTxeSi1209). aRsaniSnavia, 
rom yvela termini, rac mediaciasTan iyo dakavSirebuli 
istoriul qarTul tradiciul wyaroebSi ar ukavSirdeba 
sasamarTlo moxeles da oficiozs, is ufro metad xalxis 
rCeulis mniSvnelobiT gamoiyeneba, visac moqalaqeebi sa-
kuTari davis gadawyvetas andobdnen1210.
aRniSnulma terminma saintereso istoria ganvlo da misi 
arsobrivi daniSnulebiT sxvadasxva dros sxvadasxva ter-
mini gamoiyeneboda, rogorc ukve aRiniSna. termini media-
tori momrigebeli Suamavlis, Suakacis1211, saqmis gamrCevi 

1204 wulukiani a., svanuri bWemediatoruli sasamarTlo, Jurnali: 
saxelmwifo da samarTali, 1990, 60.
1205 sazogadoebriv-literaturuli moZraoba XIX saukunis 60-70-ian 
wlebSi, tomi 4, 39, 415. ixileT: <http://dspace.nplg.gov.ge/bitstream/1234/3003/1/
Kartuli-Literaturisistoria_Tomi_IV.pdf>.[15.05.2018]
1206 daviTaSvili g., sasamarTlo organizaciasTan da procesTan dakav-
Sirebuli ZiriTadi aspeqtebi qarTul CveulebiT samarTalSi, „qarTuli 
samarTlis istoria“, pirveli gamocema, saqarTvelos universitetis ga-
momcemloba, Tb., 2011, 86, 91.
1207 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb., 2017, 176.
1208 daviTaSvili g., sasamarTlo organizacia da procesi qarTul 
CveulebiT samarTalSi, Tsu-s gamomcemloba, Tb., 2004, 4, 5.
dadgenilia, rom Zvel saqarTveloSi saqmis gamrCevi mediatori mosamar-
Tlis aRmniSvneli ZiriTadi terminia „bWe“, VIII-XVIII saukuneebSi ter-
minebi „bWe“, „msajuli“ da „mosamarTle“ erTnairi mniSvnelobiT ixmare-
boda, ar hqonda mniSvneloba imas Tu vin arCevda saqmes - modaveTa mier 
amorCeuli piri, e.i. samediatoro sasamarTlo Tu moxele - mosamarTle. 
XVIII saukunidan qarTl-kaxeTSi „bWe“, mxolod CveulebiTi samarTlis 
mixedviT, mxareTa mier amorCeuli mosamarTlis aRmniSvneli terminia, 
imereTis samefoSi ki „bWe“ ewodeba saqmis gamrCev yovel pirs.
1209 maxaraZe a., konfliqtis arsi da mediaciis instituti istoriul 
aspeqtSi, baTumis SoTa rusTavelis saxelmwifo universiteti, baTumi, 
2011, tomi III, 44.
1210 oniani s., termini „bWe“ mniSvnelobisTvis Zvel qarTul samarTalSi, 
Tsu iuridiuli fakultetis samarTlis Jurnali, #2, 2013, 16.
1211 baxia-oqruaSvili s., afxazTa CveulebiTi samarTali, Tb., 2014, 130.

kacis1212 mniSvnelobis matarebel termins warmoadgenda, 
xSiri iyo misi Sinaarsobrivi datvirTviT termini bWe1213-s 
gamoyeneba, rac CveulebiT samarTalSi swored mediato-
ris mniSvnelobiT ixmareboda; Tumca, rogorc samecniero 
literaturasa da werilobiT wyaroebSi Cans, bWe ara mx-
olod mxareTa mier arCeul mediators niSnavda saqarTve-
loSi, aramed saerTod mosamarTles, msajuls1214; Sesabami-
sad, bWis damkvidrebuli ormagi Sinaarsidan gamomdinare, 
wyaroebis mixedviT rTuldeba am ori gagebis erTmaneTis-
gan naTlad gamijvna1215. 
aRsaniSnavia, rom mediatori garda Suamavlisa, momrigeb-
el mosamarTlis mniSvnelobasac iTavsebda, romelTa 
uflebamosileba samoqalaqo samarTlis kategoriis saq-
meebze1216 vrceldeboda, amasTanave, araerT istoriul wy-
aroSi, saqarTvelos sxvadasxva teritoriuli erTeulis 
magaliTze mediators  rjulis kacis1217, anu mosamarTlis 

1212 kekelia m., termin „bWes“ SinaarsisaTvis qarTul samarTlis wigneb-
Si, saqarTvelos ssr mecnierebaTa akademiis „macne“ #4, Tb., 1973, 169.
1213 kekelia m., qarTuli CveulebiTi samarTlis saTaveebidan, krebuli 
„qarTuli CveulebiTi samarTali“, gamomcemloba „mecniereba“, Tb., 1988, 
36.
1214 daviTaSvili g., sasamarTlo organizacia da procesi qarTul 
CveulebiT samarTalSi, Tsu-s gamomcemloba, Tb., 2004, 5.
1215 surgulaZe iv., saqarTvelos saxelmwifosa da samarTlis istorii-
saTvis, Tb., 1952,  354.
1216 gorgaZe i., gurgeniZe n., ilia WavWavaZe: cxovrebisa da Semoqmedebis 
matiane, bibliografiuli qronika 1837-1907, „mecniereba“, Tb., 1987, 48.
1217 daviTaSvili g., samediatoro sasamarTlo anu „rjuli“ xevsureTSi, 
Tb., 2001, 14.
„. . . upirveles yovlisa, unda aRvniSnoT, rom samediatoro sasamarTlos 
xevsureTSi hqvia „rjuli“, Zalzed sainteresoa is garemoeba, rom xev-
surebi rjuls uwodeben aseve samarTalsac. ufro zusti iqneboda Tu 
vityviT, rom „rjuli“ xevsureTSi es iyo uSualod xevsuruli samarTa-
li, xevsuruli CveulebiTi samarTlis normebis erToblioba. am iden-
turobis mizezi is unda iyos, rom xevsuruli „rjulis“, samarTlis ga-
moyenebis asparezi swored samediatoro sasamarTloa, igive „rjulia“. 
aq arCeuli mediatori mosamarTleebi sadavo saqmeebs xevsuruli „rju-
lis“ samarTlis normebis realizaciis meSveobiT wyveten. xevsuruli 
samarTlis gamovlineba swored aq xdeba...“
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mniSvnelobiTac ixseniebdnen1218. 
saintereso da mniSvnelovan faqts warmoadgens is gare-
moeba, rom mediacia tradiciul CveulebiT qarTul samar-
TalSi dRevandeli gagebiT mediatorisgan gansxvavebiT 
garda mxareTa Soris SemaTanxmeblis funqciis Sesrulebi-
sa, ufro farTo uflebamosilebiT sargeblobda, maT So-
ris mimdinare konfliqtze Semajamebeli gadawyvetilebis 
miRebis valdebulebiT aRWurvil pirs warmoadgenda da me-
diatori (bWe) swored am mizniT erTveboda mxareTa Soris 
arsebul konfliqtSi, raTa erTi mxriv, momxdariyo mxa-
reebs Soris konfliqtis aRmofxvra da ganeitraleba, Tum-
ca meore mxriv, miRebuliyo sadao sakiTxze gadawyvetile-
ba da dadgeniliyo mxareTa Soris simarTle1219, romelsac 
mxareebi sabolood daemorCilebodnen1220, radgan media-
ciis da mediatoris mimarT didi pativiscema da mowiweba 
arsebobda sazogadoebaSi da am procesiT dadgenili WeS-
maritebis pativiscema yvelas evaleboda. aRsaniSnavia, 
rom istoriulad mediatoris funqcias sazogadoebaSi 
avtoritetuli pirovnebebi iTavsebdnen, romelTa mimarT 
maRali iyo sazogadoebis ndoba da mowiweba. aRniSnuli 
avtoritetis da sazogadoebaSi maRali reputaciis gamo 
saqarTvelos axlo warsulis magaliTze mediatoris, im 
epoqisTvis momrigebeli mosamarTlis SesaniSnavi magali-
Tia didi qarTveli sazogado moRvawe ilia WavWavaZe, ro-
melic momrigebeli mosamarTleebis instituts dadebiT-

1218 baxia-oqruaSvili s., afxazTa CveulebiTi samarTali, Tb., 2014, 130.
mediatorTa sasamarTlos Suamavali mosamarTleebi anu „aZbca“ uZRve-
boda, TviT mosamarTleebs afxazebi qarTvelebis msgavsad mediatorebs 
uwodebdnen. mediatori termini, afxazi mosamarTleebis mimarT me-19 
saukuneSi, literaturaSic aris dadasturebuli. mediatori, mosamarT-
lis aRsaniSnavad, saqarTveloSi adreuli periodidan unda gavrcele-
buliyo, radgan igi yvela kuTxis dialeqtSi gvxvdeba. mediatori „me-
dianadan“ unda momdinareobdes, romelic laTinuri sityvaa da „Suas“ 
aRniSnavs.
1219 makalaTia s., fSavi, meore gamocema, gamomcemloba „nakaduli“, Tb., 
1985, 80.
1220 tyemalaZe s., mediacia saqarTveloSi:  tradiciidan Tanamedroveo-
bamde, UNDP Georgia, Tb., 2016, 11.

ad afasebda da sazogadoebis samarTlebrivi problemebis 
droulad mogvarebis meqanizmad aRiqvamda1221; 
didi ilia araerT Tavis nawarmoebSi werda mediaciis 
dadebiT mxareze da im gamowvevebze1222, rac marTlmsaju-
lebis momxmarebelTaTvis dResac xSir SemTxvevaSi dau-
Zleveli gamowvevaa, sasamarTloSi gaxangrZlivebuli 
saqmiswarmoebebi da maRali saproceso xarjebi, romlis 
alternativad dRes ukve samarTlebrivi regulaciebis sa-
fuZvelze inergeba XXI-e saukunis marTlmsajuleba - medi-
aciis saxiT.

1221 WavWavaZe i., momrigebeli sasamarTloebis Sesaxeb, gazeTi „iveria“, 
#86, 22 aprili (samSabaTi) 1886.
1222 WavWavaZe i., momrigebeli mosamarTleoba CvenSi, werili meeqvse, 
publicisturi werilebi, t.IV, gamomcemloba sabWoTa saqarTvelo, Tb., 
1987, 358, 360.
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2. mediaciis Tanamedrove instituciuri modeli 
moqmedi sakanonmdeblo regulirebis farglebSi 

2.1 savaldebulo sasamarTlo mediaciis instituti 
saqarTvelos samoqalaqo saproceso kodeqsSi 

mediacia, rogorc davis gadawyvetis alternatiuli sa-
Sualeba 2012 wlis 1 ianvridan moqmedebs saqarTveloSi 
da modave mxareebs aqvT sruli SesaZlebloba konfliq-
tis amowurvis miznebisaTvis gamoiyenon aRniSnuli Sesa-
Zlebloba; kerZod, 2011 wlis 20 dekembris #5550 saqarTve-
los kanoniT cvlilebebi Sevida saqarTvelos samoqalaqo 
saproceso kodeqsSi1223, risi meSveobiT kodeqss daemata 
XXI1  Tavi (1871-1879 muxlebi), romlis Tanaxmad sasamarTlo 
mediacia xelmisawvdomi gaxda qarTuli sazogadoebisaT-
vis1224.
moqmedi normatiuli bazis safuZvelze saqarTveloSi mo-
qmedebs sasamarTlo mediacia, romlis Tanaxmad saojaxo 
samarTlebriv davebze (garda Svilad ayvanasTan, Svilad 
ayvanis baTilad cnobasTan, Svilad ayvanis gauqmebasTan, 
mSoblis uflebis SezRudvasTan, mSoblis uflebis Cam-
orTmevasTan, agreTve qalTa mimarT ZaladobasTan an/
da ojaxSi ZaladobasTan dakavSirebuli davebisa), samem-
kvidreo samarTlebriv davebze, samezoblo samarTlebriv 
davebze da modave mxareebis Tanxmobis SemTxvevaSi, nebi-
smieri kategoriis samoqalaqo davaze SesaZlebelia medi-
aciis warmoeba1225.
aRsaniSnavia, rom zemoaRniSnuli kategoriis davebi 
samarTlebrivi normatiuli aRqmiT eqvemdebareba saval-
debulo mediacias, Tumca imis gaTvaliswinebiT, rom medi-
acia mxolod axla ikidebs fexs da maT Soris sazogadoeba-
Si ar sargeblobs didi ndobiT da moxmarebis koeficien-
1223 Austermiller S., Swenson D., Alernative Dispute Resolution: Georgia, Meridiani 
Publishers, Tbilisi, 2014, 95.
1224 ix. saqarTvelos samoqalaqo saproceso kodeqsi, XXI1 Tavi, 1871-1879 

muxlebi.
1225 ix. saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1873.

tiT, sasamarTlo xelisuflebas am etapze ar aumoqmedebia 
mediacia savaldebulo formiT, rac meore mxriv, TviT am 
institutis didi gamowvevaa, radgan misi gamoyenebis da 
cnobadobis zrda ar xdeba im tempiT da moculobiT, rac 
SeiZleba iyos saWiro.
dReisaTvis saqarTveloSi arsebobs sasamarTlo mediacia, 
Tumca is faqtobriv warmoadgens sasamarTlosTan arsebu-
li mediaciis evropul models, radgan qarTul realobaSi 
mosamarTle da sasamarTlo moxele mediatoris statusiT 
ar sargeblobs, aramed Tbilisis saqalaqo sasamarTlos-
Tan dafuZnebulia mediaciis centri, romlis bazaze saqa-
rTvelos iusticiis sabWos mier akreditirebuli media-
torebi,1226 pilotis farglebSi, uSualod sasamarTlodan 
gadmogzavnili mediaciis saqmeebs iReben warmoebaSi, xo-
lo centris mediatorebi ar warmoadgenen sasamarTlos-
Tan raime saxiT dakavSirebul an angariSvaldebul pirebs.
dRevandeli regulirebis Tanaxmad, kerZo mediacia, ro-
gorc aseTi kanonis doneze ar funqcionirebs, ra Tqma un-
da, yvelas aqvs imis ufleba sasamarTlos gareSe moaxdinos 
SeTanxmebis miRwevis mizniT mediaciis procesis warmoeba, 
Tundac akreditirebuli mediatoris CarTulobiT, Tumca 
mediaciaSi miRweuli SeTanxmebis aRsrulebis is stand-
arti, rac saqarTvelos samoqalaqo saproceso kodeqsiT 
gaTvaliswinebul sasamarTlo mediaciis dros gamoiyene-
ba1227, ar aris gaTvaliswinebuli, rac Tavis mxriv, kerZo 
mediaciis danergvis erTgvari Semaferxebeli garemoebaa, 
Tumca amas aqvs obieqturi axsna, radgan Tu sasamarTlo ar 
iqna darwmunebuli kerZo mediaciis warmoebis samarTle-
briv safuZvlebSi da realobaSi mediaciis warmoebis, risi 
samarTlebrivi garantiebic am etapze ar arsebobs, misaRe-
bia logika, rom sasamarTlo uars ityvis aseTi samediacio 
morigebis dadasturebaze. Sesabamisad, am mimarTulebiT 
Tu ara sakanonmdeblo CarCo regulaciebis SemoReba, ker-

1226  ix. <http://www.tcc.gov.ge/index.php?m=586>.[15.05.2018]
1227 ix. saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1877.
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Zo mediaciis danergvas realuri ganviTareba ar uweria 
saqarTveloSi.
samoqalaqo saproceso kodeqsiT gaTvaliswinebuli sa-
samarTlo mediacia absoluturad nebayoflobiTia mx-
areebisTvis, raSic igulisxmeba mediaciaSi SeTanxmebis 
miRwevis kuTxiT mxareTa nebis Tavisufleba, Tumca ini-
cirebuli mediaciis procesSi monawileobis miReba kanon-
mdeblobis Tanaxmad, mxareebis saproceso valdebulebas 
warmoadgens, romlis darRveva mxaris finansur sanqcioni-
rebas iwvevs1228.
aRsaniSnavia, rom principebis doneze samoqalaqo sapro-
ceso kodeqsi srulad ver asaxavs mediaciis maxasiaTebel 
standartebs, rac uaxloes periodSi mediaciis Sesaxeb 
kanoniT ganmtkicdeba, Tumca samoqalaqo saproceso ko-
deqsi Seicavs mniSvnelovan miTiTebas konfidencialuro-
bis principTan dakavSirebiT, romlis Tanaxamad1229: 
„sasamarTlo mediaciis procesi konfidencialuria. medi-
ators ar aqvs ufleba, gaamJRavnos is informacia, rome-
lic misTvis cnobili gaxda mediatoris movaleobis Ses-
rulebisas, Tu mxareTa SeTanxmebiT sxva ram ar aris dad-
genili“.
iseve rogorc, mxares an mis warmomadgenels ar aqvs ufle-
ba, gaaxmauros is informacia, romelic misTvis cnobili 
gaxda sasamarTlo mediaciis procesSi konfidencial-
urobis pirobiT, Tu mxareTa SeTanxmebiT sxva ram ar aris 
dadgenili. aRniSnuli regulacia metad mniSvnelovania, 
gansakuTrebiT mediaciis danergvis pirvel etapze, raTa 
ar moxdes arakeTilsindisieri mxaris mxridan mediacia-
Si gaJRerebuli informaciis da Tavad mediaciis proce-
sis sakuTari interesebisTvis, da meore mxaris interese-
bis ugulvebelyofiT, gamoyeneba, riTac SeiZleba medi-
aciisadmi ndoba daekargos momxmarebels, iseve rogorc 
aRniSnuliT uzrunvelyofilia mediatoris saproceso 

1228 ix.saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1876.
1229 ix.saqarTvelos samoqalaqo saproceso kodeqsi, muxli 1878.

garantiebi da mis saqmianobaSi raime saxis Careva Tundac 
mokvlevis organoebis mxridan gamoricxulia. 

2.2 mediaciis Sesaxeb kanonis proeqti

dReisaTvis saqarTveloSi mimdinareobs fundamenturi 
procesi mediaciis Semdgomi ganviTarebisTvis, kerZod, 
SemuSavebulia mediaciis Sesaxeb1230 kanonis proeqti1231 da 
uaxloes momavalSi dagegmilia proeqtis inicireba sapa-
ralamento ganxilvebisTvis.
kanonis proeqti moicavs oTx Tavs da 19 muxls da srul Se-
sabamisobaSia mediaciis sferoSi arsebul evropul stan-
dartebTan1232.
mniSvnelovania, rom kanoniT dagegmilia misi iuridiuli 
Zalamosilebis gansazRvra, rac dadebiTi movlenaa, ker-
Zod, kanonis proeqtiT gaTvaliswinebulia, rom kanonis 
moqmedeba gavrceldeba mediaciis Taobaze mxareTa Se-
Tanxmebis safuZvelze warmarTul mediaciasa da saqarTve-
los samoqalaqo saproceso kodeqsis XXI1 TaviT gaTvalis-
winebul sasamarTlo mediaciaze, saqarTvelos samoqalaqo 
saproceso kodeqsis TaviseburebaTa gaTvaliswinebiT, xo-
lo kanonis moqmedeba ar gavrceldeba „notariatis Sesax-
eb“ saqarTvelos kanoniT, „saxelmwifo proeqtis fargleb-
Si miwis nakveTebze uflebaTa sistemuri da sporaduli 
registraciis specialuri wesisa da sakadastro monaceme-
bis srulyofis Sesaxeb“ saqarTvelos kanoniT, arasrulw-
lovanTa marTlmsajulebis kodeqsiT da koleqtiuri da-
vis ganxilvisa da gadawyvetis mizniT saqarTvelos organ-

1230 gaeros ganviTarebis programis 2018 wlis 10 maisis werili.
1231 naSromis avtori warmoadgens SemuSavebuli kanonis proeqtis erT-
erT avtors. kanonze momuSave jgufi Seiqmna UNDP-s saqarTvelos ofi-
sis teqnikuri mxardaWeriT da dakompleqtda dargSi moRvawe special-
istebisgan, romelTac 2016-2017 ww. SeimuSaves kanonis proeqti, rome-
lic UNDP-saqarTvelos ofisis mier gadaeca saqarTvelos iusticiis 
saministros Semdgomi reagirebisTis.
1232 ix. mediaciis Sesaxeb kanonis proeqti : <http://gba.ge/uploads/files/re-
estri/kanonproekti_mediaciis_shesaxeb.pdf >.[18.05.2018]
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uli kanoniT „saqarTvelos Sromis kodeqsi“ gansazRvrul 
mediaciaze. 
mediaciis Sesaxeb kanonis proeqtis Tanaxmad kanon-
mdeblobaSi igegmeba mediaciis, mediatoris cnebebis 
ganmartebis gaCena, rac misasalmebelia, iseve rogorc 
kanonis doneze igegmeba sasamarTlo da kerZo mediaciis 
formebis danergva, ra drosac orive formis Sedegad war-
moebuli mediaciis saboloo Sedegi – samediacio morigeba 
daeqvemdebareba sasamarTlos ZaliT aRsrulebas, rac maT 
Soris SesabamisobaSia mediaciis Sesaxeb evrodireqtivis 
standartTan.
kanonis proeqtiT gaTvaliswinebulia sajaro samarT-
lis iuridiuli piris saqarTvelos mediatorTa asocia-
ciis dafuZneba, romelic iqneba kanonis safuZvelze da-
fuZnebuli erTaderTi qolga organizacia, romelic gax-
deba pasuxismgebeli mediaciis institucionalur ganvi-
Tarebaze, iseve rogorc mediatorTa profesiaSi miRebasa 
da maT profesiul gadamzadebaze, masve daeqvemdebareba 
mediatorTa erTiani sia.
proeqtiT dagegmilia mediaciis principebis gawera, ker-
Zod, kanonmdeblobaSi unda gaCndes Canaweri imasTan da-
kavSirebiT, rom mediacia efuZneba mxareTa nebayoflobi-
Tobis (garda kanoniT gaTvaliswinebuli SemTxvevebisa), 
keTilsindisierebis, Tanasworobis, konfidencialuro-
bis, mediatoris damoukideblobisa da miukerZoeblobis 
principebs.  mediaciis procesSi wamoWrili sakiTxebi, 
romlebic am kanoniT ar aris mowesrigebuli, unda gad-
awydes  am principebis Sesabamisad.
kanonis proeqtis dadebiTi maxasiaTebelia, rom dagegmil-
ia mediaciis procesis sruli gawera da regulireba, rac 
procesis msvlelobis wesebis sabaziso standartis dadge-
nis kuTxiT misasalmebeli movlenaa.
aRsaniSnavia, rom kanonis proeqtze momuSave1233 jgufSi1234 
1233  gaeros ganviTarebis programis 2018 wlis 10 maisis werili.
1234 naSromis avtori warmoadgenda evrokavSirisa da gaeros ganvi-

SeiniSneboda azrTa ZiriTadi sxvadasxvaoba mediatorTa 
asociaciis, rogorc sajaro samarTlis iuridiuli piris 
statusis formiT dafuZnebasTan dakavSirebiT da media-
torTa erTiani reestris warmoebis wesTan dakavSirebiT, 
da unda iTqvas, rom aRniSnul mosazrebebs aqvT arsebo-
bis ufleba, iseve rogorc maT Soris efuZnebian evropul 
gamocdilebas, da kerZod, evropis umravles qveynebSi me-
diatorTa asociacia sajaro samarTlis iuridiuli piris 
statusiT TiTqmis arcerT qveyanaSi ar funqcionirebs, 
da SesaZlebelia es iyos iseTi Tavisufali procesis, ro-
goric aris mediacia zedmeti biurokratiisken gadadg-
muli nabiji, Tumca meore mxriv, dadebiTi am asociaciis 
formiT mediatorTa erTobas marTlac gaaCnia, rom iqne-
ba erTiani maregulirebeli institucia, romelic orien-
tirebuli iqneba mediaciis ganviTarebaze.

Tarebis programis egidiT Seqmnili samuSao jgufis wevrs, romelmac 
2016/2017 ww. SeimuSava mediaciis Sesaxeb kanonis proeqti, romelic am 
etapze gadacemulia saqarTvelos iusticiis saministrosTvis kanon-
proeqtisTvis Semdgomi msvlelobis micemis mizniT.
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3. saqarTvelos advokatTa asociaciis roli mediaciis 
ganviTarebaSi

mediacia warmoadgens novacias qarTul samarTlebriv 
realobaSi1235, romlis gamoyenebiT davaSi myof mxareebs 
eZlevaT saSualeba maTi konfliqti sakuTari xeliT aR-
mofxvran da miaRwion SeTanxmebas, rac gaxdeba winapiroba 
maTi Semdgomi mSvidobiani Tanacxovrebis da TanamSrom-
lobis meore mxaresTan.
imisaTvis, rom qveyanaSi efeqturad dainergos mediacia, 
umTavresia am yvelaferSi saqarTvelos advokatTa asoci-
aciis roli da daniSnuleba, radgan es gaxlavT erTaderTi 
kanonis doneze Seqmnili1236 da moqmedi gaerTianeba advoka-
tebis saqarTveloSi1237, romelic dReisaTvis aerTianebs 
9, 000-mde registrirebul advokats, pirebs, romlebic 
warmoadgenen davaSi myofi mxareebis pirvel iuridiul 
mrCevlebs da romlis azrs iTvaliswineben mxareebi saku-
Tari samarTlebrivi davis gadawyvetis miznebisaTvis1238, 
Sesabamisad, rac ufro farTod xdeba advokatebis mxridan 
mediaciis mxardaWera da advokatireba, miT ufro gaizr-
deba da gafarTovdeba mediaciis praqtikaSi gamoyenebis 
areali1239.
gasaTvaliswinebelia, rom am etapze saqarTveloSi ar fun-
qcionirebs kerZo mediaciis forma da Sesabamisad, media-
ciis meSveobiT mxareTa Soris arsebuli davis gadawyvetis 
SesaZleblobas iZleva sasamarTloSi sarCelis Setana an 

1235 yandaSvili i., mediacia, rogorc davis gadawyvetis alternatiuli 
saSualeba: SromiTi mediaciis magaliTze, adamianis uflebaTa dacva da 
samarTlebrivi reforma saqarTveloSi, statiaTa krebuli; Tb., 2014, 
200-208.
1236 ix: saqarTvelos kanoni „advokatTa Sesaxeb“, muxli 1.
1237 ix: < www.gba.ge>.[18.05.2018]
1238 yandaSvili i., mediacia-davis alternatiuli gadawyvetis axali 
forma saqarTveloSi, saqarTvelos advokatTa asociaciis Jurnali „ad-
vokati“, N2-3, Tb., 2016,19-24.
1239 Ginter C., Estonia in Palo G.D., Trevor M.B., EU Mediation-Law and Practice, 
Oxford University Press, Oxford,  2012, 95.

mimdinare sasamarTlo saqmiswarmoebis procesSi mxaree-
bis mier saqmis mediaciaSi gadamisamarTeba warmoadgens da 
Sesabamisad, advokatia is piri, visi Sesabamisi rCevac xdeba 
ganmsazRvreli mxaris davis Semdgomi dagegmarebisaTvis.
niSandoblivia, rom advokatTa asociaciis, rogorc in-
stituciis pozicia mediaciis, rogorc saadvokato saqmi-
anobis „jvaredini procesisadmi“ avtomaturad iqoniebs 
gavlenas mediaciaSi advokatebis CarTulobisadmi maso-
brivi TvalsazrisiT, radgan profesiuli gaerTianebis 
midgomas da novaciis swor aRqmadobas eqneba gadawmyveti 
gavlena, xolo advokatebSi mediaciisadmi nihilisturi 
damokidebulebis gamovlinebiT an masSi sakuTari profe-
siuli saqmianobis konkurentis danaxviT, SeiZleba davis 
gadawyvetis aRniSnuli alternatiuli saSualeba Seferx-
des ganviTarebis esoden mniSvnelovan dasawyis stadiaze.
misasalmebelia, rom mediaciis faqtobrivi dawyebis pir-
veli dRidan saqarTveloSi advokatTa profesiuli gaer-
Tianebis saqarTvelos advokatTa asociaciis mier davis 
gadawyvetis aRniSnuli alternatiuli saSualebisadmi 
ar Senelebula instituciuri mxardaWeris konkretuli 
saqmiT gamovlenili mxardamWeri poziciis fiqsireba, rac 
qvemore TavebSi iqneba ganxiluli.

3.1 advokatTa profesiuli eTikis kodeqsis safuZvlebi 
mediaciis WrilSi

saqarTvelos advokatTa asociaciis 2006 wlis 15 apri-
lis advokatTa asociaciis saerTo krebaze miRebul iq-
na s.s.i.p. saqarTvelos advokatTa asociaciis advokatTa 
profesiuli eTikis kodeqsi1240, romelic gansazRvravs 
advokatTa profesiul eTikis normebs da qcevis wesebs. 
advokatTa profesiuli eTikis kodeqsis mizania sazoga-
doebis winaSe dakisrebuli profesiuli da zneobrivi pa-
suxismgeblobidan gamomdinare gansazRvros profesiuli 

1240 ix:< http://gba.ge/uploads/files/regulaciebi/eTikis_kodexi.pdf>.[18.05.2018]
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eTikis normebis Sesabamisi qcevis wesebi da daamkvidros 
advokatis valdebuleba SeinarCunos profesiuli Rirse-
ba, pativi sces Tavis saqmianobas da izrunos advokatis 
profesiisadmi maRali ndobis mopovebisTvis1241. 
advokatTa asociaciis profesiuli eTikis kodeqsi am-
kvidrebs klientis interesebis dacvis primats1242 saqa-
rTveloSi da advokatis mxridan klientis interesebis 
sasargeblod advokatis saqmianobas saadvokato profesi-
uli saqmianobis erT-erT mTavar principad adgens1243.
profesiuli saqmianobis ganxorcielebisas TiToeuli ad-
vokati valdebulia daemorCilos advokatTa disciplinu-
ri pasuxismgeblobisa da disciplinuri warmoebis Sesaxeb 
debulebas1244, romelic damtkicebulia advokatTa asoci-
aciis saerTo krebaze 2010 wlis 11 dekembers, da romelic 
gansazRvravs  saqarTvelos advokatTa asociaciis eTikis 
komisiaSi disciplinuri saqmis  warmoebis proceduras, 
advokatebisTvis disciplinuri pasuxismgeblobis dakis-
rebisa da advokatebisaTvis profesiuli eTikis sakiTxeb-
ze rekomendaciis gacemis wess1245.
aRniSnuli debulebis me-2 muxlis Tanaxmad  advokats 
disciplinuri pasuxismgebloba daekisreba, `advokatTa 
Sesaxeb~ saqarTvelos kanoniT da advokatTa profesiuli 
eTikis kodeqsiT dadgenil SemTxvevebSi da wesiT1246, Sesa-
bamisad, advokatis mxridan profesiuli eTikis kodeqsiT 
gaTvaliswinebuli standartebis daucveloba misi dis-
ciplinuri wesiT sanqcionirebis winapirobaa, anu sxva si-
tyvebiT, rom iTqvas yvela advokatma unda daicvas eTikis 
kodeqsi, maT Soris misi me-8 muxlis me-11 punqti, romel-

1241  ix: advokatTa profesiuli eTikis kodeqsis preambula.<www.gba.ge/
uploads/files/regulaciebi/eTikis_kodexi.pdf >.[18.05.2018]
1242 iqve, muxli 1.
1243 iqve, muxli 5.
1244 ix: <http://gba.ge/uploads/files/regulaciebi/debuleba.pdf>.[18.05.2018]
1245 ix: advokatTa disciplinuri pasuxismgeblobisa da disciplinuri 
warmoebis Sesaxeb debuleba, muxli 1.
1246 iqve, muxli 2.

ic cvlilebebis saxiT aisaxa profesiuli eTikis kodeqsSi 
2012 wlis 8 dekembers advokatTa saerTo krebaze miRebuli 
gadawyvetilebiT da romlis Tanaxmad advokatma klients 
unda urCios saqmis morigebiT dasruleba an davis alter-
natiuli meTodebiT gadawyveta1247. 
Sesabamisad, calsaxaa, rom saqarTvelos advokatTa aso-
ciacia, mediaciis saqarTveloSi danergvis pirveli dRi-
dan uzrunvelyofs mediaciis xelSewyobas, xolo sakuTar 
profesiul eTikis kodeqsSi klientsa da advokats Soris 
urTierTobis ganmsaRvrel muxlSi mediaciis Sesaxeb kli-
entisTvis savaldebulod rCevis micemis valdebulebis 
dadgenis standartiT minimum mediaciis Sesaxeb farTod 
informaciis gavrcelebis winapiroba Seiqmna advokatTa 
korpusSi da ra Tqma unda, sazogadoebaSi, kerZod, saad-
vokato servisiT mosargeble konfliqtSi myof mxareebs 
Soris.

3.2 asociaciis instituciuri mxardaWera mediaciis 
ganviTarebaSi

advokatTa asociaciis mxridan davis gadawyvetis alter-
natiuli saSualebis – mediaciis mxardaWera maT Soris 
vlindeba mediaciis instituciuri mxardaWeris konkret-
ul qmedebebSi asociaciis mxridan, kerZod:
a) 2018 wlis 12 ianvars saqarTvelos advokatTa asociaciis 
aRmasrulebelma sabWom miiRo gadawyvetileba1248 media-
ciis ganviTarebis komitetis dafuZnebis Sesaxeb saqarT-
velos advokatTa asociaciis bazaze1249, rac mediaciis up-

1247 ix: advokatTa profesiuli eTikis kodeqsi, muxli 8.11. <www.gba.ge/
uploads/files/regulaciebi/eTikis_kodexi.pdf>.[28.06.2018]
1248   ix: saqarTvelos advokatTa asociaciis aRmasrulebeli sabWos 
2018 wlis 12 ianvris gadawyvetileba: <http://gba.ge/uploads/resolu-
tions/2018/01/31/3d51dfa83d2ce7ffffc515d101375fb3.pdf>.[18.05.2018]
1249 ix: mediaciis ganviTarebis komitetis debuleba, damtkicebuli saqa-
rTvelos advokatTa asociaciis aRmasrulebeli sabWos 2018 wlis 12 ian-
vars:  <http://gba.ge/uploads/files/reestri/mediaciis_ganvitarebis_komitetis_debuleba.
pdf>. [18.05.2018]
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recendento mxardaWeris nabijia advokatTa asociaciis 
mxridan, radgan asociacia aRniSnuliT moqmed advoka-
tebs Riad ufiqsirebs pozicias, rom mediacia saadvokato 
saqmianobisTvis misaRebia, is ar warmoadgens profesiisT-
vis konkurent saqmianobas da masSi aqtiuri CarTulobiT 
advokatebma unda moiZion sakuTari profesiuli saqmiano-
bisTvis axali SesaZleblobebi. 
advokatTa asociaciis mediaciis ganviTarebis komitetis 
miznebs da amocanebs warmoadgens1250: 
•	 xeli Seuwyos mediaciis ganviTarebas saqarTveloSi; 
•	 xeli Seuwyos advokatTa asociaciis rolis gamokveTas 

da damkvidrebas mediaciis procesSi; 
•	 qveyanaSi mimdinare mediaciis sistemis danergvis da 

reformis procesSi advokatTa korpusis CarTulobisa 
da monawileobis gaZliereba da uzrunvelyofa; 

•	 sakanonmdeblo doneze mediaciis Sesaxeb saqarTvelos 
kanonis SemuSavebaSi aqtiuri rolis Sesruleba da ad-
vokatTa korpusis rolis swori asaxva mediaciis mareg-
ulirebel kanonmdeblobaSi. 

b) 2018 wlis 28 Tebervals saqarTvelos advokatTa asoci-
aciis aRmasrulebelma sabWom miiRo gadawyvetileba, ris 
safuZvelze sakuTar saqmianobaSi faqtobriv asaxa media-
cia, rogor davis gadawyvetis saSualeba1251, kerZod, sabWos 
gadawyvetilebiT, advokatTa Sesaxeb saqarTvelos kanonis 
26-e muxlis me-7 punqtis „r“ qvepunqtis1252 efeqtianad amo-

1250 ix. saqarTvelos advokatTa asociaciis mediaciis ganviTarebis 
komitetis debuleba, muxli 2,3.
1251 ix: saqarTvelos advokatTa asociaciis aRmasrulebeli sabWos 2018 
wlis 28 Tebervlis gadawyvetileba:
http://gba.ge/uploads/resolutions/2018/04/02/9b5c84003fd3bbf88271957f65b512b4.
pdf. [18.05.2018]
1252 ix. advokatTa Sesaxeb saqarTvelos kanonis 26-e muxlis me-7 nawilis 
„r“ punqti: saqarTvelos advokatTa asociaciis aRmasrulebeli sabWo 
ormxrivi Txovnis safuZvelze aris asociaciis modave wevrebis an wev-
rebisa da maTi klientebis momrigebeli.

qmedebis mizniT sabWom daamtkica debuleba1253 aRmasrule-
beli sabWos mier advokatebis, iseve rogorc advokatebsa 
da klients Soris davis warmoSobis SemTxvevaSi morigebis 
warmarTvis wesis Sesaxeb.
aRniSnuli debulebis me-2 muxlis Tanaxmad, mediacia Sei-
Zleba gavrceldes nebismier davaze mxareTa ormxrivi 
Tanxmobis SemTxvevaSi, roca arsebobs dava asociaciis wev-
rebs Soris an wevrsa da mis klients Soris, garda im SemTx-
vevisa, rodesac mxare iTxovs wevris disciplinirebas1254 
(anu yvela SemTxvevaSi garda iseTi SemTxvevisa Tu davis 
formad mxare airCevs eTikis komisiisTvis mimarTvas). 
zemoaRniSnuli nabijebis gadadgmiT saqarTvelos ad-
vokatTa asociacia erTi mxriv, Riad afiqsirebs media-
ciisadmi instituciur mxardaWeras, xolo meore mxriv, 
praqtikuli qmedebebiT xels uwyobs aRniSnuli institu-
tis farTo propagandirebas da danergvas advokatebSi, 
rac esoden mniSvnelovania mediaciis danergvis pirvel 
stadiaze saqarTveloSi. 
aRsaniSnavia, rom advokatTa asociaciis mxridan media-
ciis mxardaWera da instituciuri kuTxiT mis ganviTare-
baSi CarTuloba, mravali evropuli qveynis magaliTze, 
mediaciis danergvis etapze, arsebuli gamocdilebaa1255 
da sasixaruloa, rom saqarTvelos magaliTze saqarTve-
los advokatTa asociacia analogiuri pozicionirebiT 
gamoirCeva.

1253 ix. advokatTa asociaciis aRmasrulebeli sabWos mier morigebis 
proceduris warmarTvis Sesaxeb debuleba, damtkicebuli advokat-
Ta asociaciis aRmasrulebeli sabWos 2018 wlis 28 Tebervlis gad-
awyvetilebiT: <http://gba.ge/uploads/files/reestri/morigebis_debuleba.pdf>.
[18.05.2018]
1254 ix. saqarTvelos advokatTa asociaciis aRmasrulebeli sabWos mier 
morigebis proceduris warmarTvis Sesaxeb debuleba, muxli 2.
1255 Esplugues C., Marquis L., New Developments in Civil and Commercial Mediation, 
Vol. 6, Springer International  Publishing, London, 2015, 275.  
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3.3 mediacia, rogorc advokatTa gangrZobadi 
iuridiuli ganaTlebis nawili

2009 wels advokatTa Sesaxeb saqarTvelos kanonSi Sevida 
cvlilebebi1256, romlis Tanaxmad kanonis me-5 muxls dae-
mata daTqma advokatebis gangrZobadi iuridiuli ganaT-
lebis programaSi savaldebulo monawileobis miRebis 
Sesaxeb1257, romlis safuZvelze 2012 wels saqarTvelos 
advokatTa asociaciam aamoqmeda savaldebulo gangrZoba-
di iuridiuli ganaTlebis gavlis Sesaxeb wesi moqmedi ad-
vokatebisaTvis, romlis Tanaxmad yvela moqmedi advokati 
valdebulia kalendaruli wlis manZilze gaiaros saval-
debulo saswavlo programa da daagrovos saswavlo kred-
it saaTebi1258.
mediaciis qveyanaSi danergvis da popularizaciis mizniT 
iuridiul profesiaSi saqarTvelos advokatTa asocia-
ciam, kerZod, misma mmarTvelma organom aRmasrulebeli 
sabWos saxiT, 2017 wlis 10 ianvars miiRo gadawyvetileba1259 
da asociaciis gangrZobadi iuridiuli ganaTlebis 2017-
2018 wlebSi mTavar prioritetad advokatebisaTvis medi-
aciis swavleba miiCnia, rac mediaciis iuridiuli profe-
siis warmomadgenlebSi danergvis da swavlebis uprecen-
dento nabijad SeiZleba miviCnioT, imis gaTvaliswinebiT, 
rom saqarTvelos advokatTa asociacia aerTianebs 9,000 
-mde moqmed advokats saqarTveloSi da TiToeul maTgans 
aRniSnuli gadawyvetilebiT eZleva saSualeba miiRos sa-

1256 ix. saqarTvelos 2009 wlis 17 noembris kanoni # 2040 - ssm I, #38, 
01.12.2009 w., mux.280.
1257 advokatTa Sesaxeb saqarTvelos kanoni, muxli 5, punqti „v“: advoka-
ti valdebulia monawileoba miiRos advokatTa asociaciis aRmasrule-
beli sabWos mier damtkicebul gangrZobadi savaldebulo iuridiuli 
ganaTlebis programaSi.
1258 ix: saqarTvelos advokatTa asociaciis gangrZobadi iuridiuli ga-
naTlebis wesebi: http://edu.ge/regulaciebi/gangrZobadi-iuridiuli-ga/. 
[18.05.2018]
1259 ix. s.s.i.p. saqarTvelos advokatTa asociaciis aRmasrulebeli 
sabWos 2017 wlis 10 ianvris gadawyvetileba:< http://gba.ge/ka/resolutions/
list/330>.[18.05.2018]

baziso informacia mediaciis Temaze da miiRos monawil-
eoba saswavlo programebSi davis gadawyvetis aRniSnuli 
alternatiuli saSualebis Taobaze.
msgavsi nabijebis gadadgmiT advokatTa asociacia faqto-
briv xels uwyobs advokatebSi, vinc arian pirveli iurid-
iuli mrCevlebi davaSi myofi mxareebis, mediaciis cno-
badobis zrdas da maT dainteresebas CaerTon medaiciaSi 
da klientebs urCion mediaciis gziT da saSualebiT gad-
awyviton sakuTari samarTlebrivi problemebi.

3.4 advokatTa asociaciis funqcia mediaciis Sesaxeb 
kanonis proeqtis mixedviT

mediaciis, rogorc davis gadawyvetis alternatiuli sa-
Sualebis warmatebiT danergvisTvis saqarTveloSi mniS-
vnelovania, erTi mxriv, qveyanaSi moqmed advokatebs hqon-
deT sruli informacia da Sesabamisi codna1260 aRniSnuli 
axali institutis da misi gamoyenebis dadebiTi mxareebis 
Sesaxeb da meore mxriv, saadvokato korpusi iyos medi-
aciis mxardamWeri politikis faqtobrivi gamtarebeli 
qveyanaSi, rac zemoaRniSnul qveTavebSi naTlad iqna war-
modgenili, Tumca meore mxriv, aranakleb mniSvnelovania, 
raTa advokatTa asociacia, rogorc erTiani profesiuli 
korpusi oficialurad iyos integrirebuli mediaciis 
sakanonmdeblo CarCo regulaciaSi.
aRniSnuli TvalsazrisiT niSandoblivia mediaciis Sesaxeb 
saqarTvelos kanonis am etapze arsebuli proeqtis redaq-
cia1261, romelic or muxlSi Seicavs mniSvnelovan miTiTe-
bebs saqarTvelos advokatTa asociaciis CarTulobasTan 
dakavSirebiT mediaciis regulirebis TvalsazrisiT, ker-
Zod:

1260 De Palo G., Trevor B.M., EU Mediation, Oxford University Press, Oxford, 2012, 
44.
1261 ix. mediaciis Sesaxeb kanonis proeqti : <http://gba.ge/uploads/files/re-
estri/kanonproekti_mediaciis_shesaxeb.pdf>.[18.05.2018]
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a) kanonis proeqtis me-14 muxlis me-4 nawili Semdegi saxiT 
aris warmodgenili:

4. mediatorTa erTian reestrSi SeiZleba Caricxul iqnes 
nebismieri qmedunariani fizikuri piri, romelic ar aris 
nasamarTlevi, mediatorTa sertificirebis programis 
Sesabamisad gavlili aqvs mediaciis treningi da flobs 
saqarTvelos mediatorTa asociaciis mier gacemul  sert-
ifikats, an/da advokati, romelsac mediatorTa sert-
ificirebis programis Sesabamisad gavlili aqvs ssip - 
saqarTvelos advokatTa asociaciis treningi da flobs 
saqarTvelos advokatTa asociaciis mier gacemul 
sertifikats. 

aRniSnuli redaqciiT kanonis miReba marTlac gaxdeba 
winapiroba saadvokato profesiis uwyvetad samediacio 
politikaSi CarTulobis uzrunvelyofis, rac mediaciis 
process mxolod waadgeba saqarTveloSi, radgan evro-
puli gamocdilebac adasturebs, rom mediaciis proces-
Si mediatoris rangSi umeteswilad moqmedi advokatebi 
gvevlinebia, rac realurad advokatTa bazaze mediaciis 
danergvas da funqcionirebas niSnavs, Sesabamisad, sa-
Sualebis micema moqmedi advokatebisaTvis gaiaron saku-
Tari organizaciis bazaze mediatorTa sertificirebis 
programa, im erTiani sakanonmdeblo standartiT, rasac 
moiTxovs mediaciis Sesaxeb kanonmdebloba, namdvilad 
gamarTlebuli da samarTliani nabiji iqneba kanonmdeblis 
mxridan;
b) kanonis proeqtis me-18 muxlis (gardamavali debuleba-
ni) me-2 nawili Semdegi saxiT aris warmodgenili:
2. am muxlis pirveli punqtiT gaTvaliswinebuli RonisZie-
bebis ganxorcielebis procesSi saqarTvelos iusticiis 
umaRlesma sabWom uzrunvelyos mediaciis sferoSi moqme-
di organizaciebis, agreTve saqarTvelos advokatTa aso-

ciaciis TiTo warmomadgenlis monawileoba. 
aRniSnuli miTiTeba gakeTebulia mediatorTa sertifi-
cirebis programis SemuSavebis da mediatorTa erTiani 
reestris formis damtkicebis proceduraSi advokatTa 
asociaciis warmomadgenlis CarTvis Taobaze, rac aseve 
mizanSewonili da logikuri midgoma iqneba kanonmdeblis 
zemoaRniSnuli winapirobebis da argumentaciis gaTval-
iswinebiT. 
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4. sasamarTlos roli mediaciis ganviTarebaSi

mediaciis danergvasa da ganviTarebaSi mniSvnelovania sa-
samarTlos roli da funqcia saqarTveloSi. imis gaTval-
iswinebiT, rom savaldebulo sasamarTlo mediacia saqarT-
veloSi faqtobriv ar funqcionirebs da aRniSnuli davis 
alternatiuli saSualebis Sesaxeb sazogadoebaSi arsebu-
li cnobadoba dabalia, gadamwyvetia, raTa sasamarTlom 
uzrunvelyos Sesabamisi nabijebis gadadgma mediaciisad-
mi momxmareblis interesis zrdaSi, maT Soris umTavresia 
Tavad mosamarTleTa codnis donis da mediaciis Sesaxeb 
cnobadobis amaRleba, miT ufro iseT qveynebSi, sadac sa-
samarTlosTan arsebuli mediacia funqcionirebs1262, rac 
saqarTvelos magaliTze gasaTvaliswinebeli faqtoria.
am mizniT Tbilisis saqalaqo sasamarTlos bazaze 2013 
wels Seiqmna samediacio centri1263, romelic uSualod ax-
orcielebs sasamarTloSi mimdinare samarTalwarmoebis 
procesSi mxareTa Soris samediaciod gadacemuli saq-
meebis mosamarTleTagan miRebas da ganawilebas centris 
bazaze moqmedi mediatorebs Soris1264, iseve rogorc cen-
tris bazaze xorcieldeba sasamarTlo mediaciis sesie-
bi da centri kurirebs aRniSnuli mediaciebis Sesaxeb in-
formaciis damuSavebas da Senaxvas.
sasamarTlo xelisuflebis mxridan mediaciis danergvis 
pirvel wlebSi nebayoflobiTi mediaciis danergviT da mx-
olod garkveuli gamocdilebis dagrovebis Semdeg saval-
debulo mediaciis amoqmedebaze fiqri, gamarTlebul nabi-
js warmoadgenda sasamarTlos mxridan1265, Tumca am etapze 

1262 De Palo G., Trevor B.M., EU Mediation, Oxford University Press, Oxford, 2012, 
44.
1263 ix. <http://www.tcc.gov.ge/index.php?m=586>.[18.05.2018]
1264 Tbilisis saqalaqo sasamarTlos 2018 wlis 29 maisis cnoba 
(mowodebuli informaciis Tanaxmad 2018 wlis 29 maisisaTvis sasamarT-
lo mediaciis statistikis Tanaxmad 2013 wlis dekembridan 2018 wlis 29 
maisamde mediaciis centrs gadmoeca 133 saqme).
1265 wulaZe a., qarTuli sasamarTlo mediaciis SedarebiTi analizi, ga-
momcemloba „iuristebis samyaro“, Tb.2017, 201.

albaT ukve SeiZleba iTqvas, rom maT Soris mediaciis Semd-
gomi efeqturi ganviTarebis miznebisaTvis savaldebulo 
mediaciis kanoniT dadgenili meqanizmis amoqmedebisTvis 
Sesaferisi dro modis, miT ufro Tu gaviTvaliswinebT im 
garemoebas, rom mediaciis Sesaxeb kanonis proeqti ukve 
mzad aris da igegmeba misi uaxloes periodSi kanonis saxiT 
miReba, rac gansakuTrebiT mniSvnelovania, radgan medi-
aciis gamoyenebis zrda saqarTveloSi unda gaxdes winap-
iroba sazogadoebaSi kompromisis wesiT sakiTxebis gad-
awyvetisa, ra drosac sazogadoeba iswavlis itvirTos pi-
radi pasuxismgebloba mimdinare konfliqtis gadawyvetis 
miznebisaTvis1266.
niSandoblivia, rom sasamarTlo xelisufleba davis gad-
awyvetis alternatiuli saSualebebis Sesaxeb instituci-
urad fiqrobs da muSaobs, rac maT Soris aisaxeba sasamarT-
los mier 2017-2021 wlebisTvis SemuSavebuli sistemis 
strategiaSi1267, kerZod, strategiis dokumentSi calke 
Tavi aqvs daTmobili davebis gadawyvetis alternatiuli 
saSualebebis ganviTarebas, romlis Tanaxmad mediaciis 
ganviTarebiT sasamarTlos miaCnia, rom moxdeba sasamarT-
los xelmisawvdomobis gazrda, sasamarTloebisa da mo-
sarCeleebis droisa da xarjebis dazogva, marTlmsaju-
lebiT kmayofilebisa da sasamarTlo sistemis moqnilobis 
sakiTxebis mowesrigeba, aseve, mosamarTleTa gadatvir-
Tulobisa da saqmeTa gaWianurebis problemis mogvareba.

aRniSnulis misaRwevad sasamarTlos mniSvnelovanad mi-
aCnia:

•	 Camoyalibdes mediaciis centrebi msxvil sasamarT-
loebSi;

•	 SemuSavdes sasamarTlo mediaciis ganviTarebis pro-

1266 Austermiller S., Swenson D., Alernative Dispute Resolution: Georgia, Meridiani 
Publishers, Tbilisi, 2014, 96, 97.
1267 ix: sasamarTlo sistemis strategia 2017-2021 wlebisTvis, saqarTve-
los uzenaesi sasamarTlosa da saqarTvelos mosamarTleTa asociaciis 
iuridiuli Jurnali „marTlmsajuleba da kanoni“, #2(54)17, Tb.2017,5.
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gramebi (samoqalaqo saproceso kodeqsis cvlilebis 
Sesabamisad);

•	 xeli Seewyos davis gadawyvetis alternatiuli sa-
Sualebebis (mediacia, arbitraJi) ganviTarebas;

•	 ganviTardes da gaaqtiurdes sasamarTlos morigebis 
instituti;

•	 dainergos mediacia administraciul da sisxlis samar-
TalwarmoebaSi.

mniSvnelovania, rom sasamarTlos ganviTarebis strategi-
aSi Cndeba miTiTeba1268 mediaciis administraciul da sisx-
lis samarTalwarmoebaSi danergvis Sesaxeb, rac aRniSnu-
li davis alternatiuli gadawyvetis meqanizmis kidev uf-
ro metad gamoyenebadobis winapiroba unda gaxdes saqarT-
veloSi.

sasamarTlos mis mier strategiaSi gawerili amocanebis 
miRwevis konkretuli gzebi da meqanizmebi gawerili aqvs 
sasamarTlo strategiis ganxorcielebis Sesabamis samo-
qmedo gegmaSi1269, romlis Tanaxmad 2018-2019 wlebSi dage-
gmilia msxvil gaerTianebul sasamarTloebis bazaze sa-
mediacio centrebis Seqmna da mediaciis swavlebis kuri-
kulumebis SemuSaveba mosamarTleebisa da mediatorebi-
saTvis, iseve rogorc mediaciis Sesaxeb informaciis da 
cnobadobis zrdis mizniT sasamarTlos warmomadgenelis 
mxridan sainformacio Sexvedrebis dagegmva da Catare-
ba1270, Tumca obieqturoba moiTxovs aRiniSnos, rom 2018 
wlis manZilze aRniSnuli qaRaldze gawerili gegmebis 
praqtikaSi realizaciis nabijebi faqtobriv ar gadadg-
mula, rac samwuxaroa da upriania am mimarTulebiT sa-
samarTlos meti gaaqtiureba.

1268 ix: sasamarTlo sistemis strategia 2017-2021 wlebisTvis, saqarTve-
los uzenaesi sasamarTlosa da saqarTvelos mosamarTleTa asociaciis 
iuridiuli Jurnali „marTlmsajuleba da kanoni“, #2(54)17, Tb.2017,29.
1269 iqve, 49.
1270 iqve, 75, 76.

5. samarTlis skolebis roli mediaciis swavlebisa da 
kvlevis xelSewyobis da davis gadawyvetis kulturis 
ganviTarebaSi 

mediaciis saqarTveloSi mZlavrad da instituciurad 
damkvidrebisTvis mniSvnelovania misi rogorc davis gad-
awyvetis alternatiuli saSualebis swavleba saqarTve-
loSi moqmedi samarTlis skolebSi, radgan swored samar-
Tlis skolebi amzadeben momaval iuristebs da maTTvis 
gacilebiT swori iqneba mediaciis Sesaxeb, rogorc maTi 
praqtikuli saqmianobis erT-erTi SesaZlo mimarTulebis 
Taobaze Seityon da Seimecnon sauniversiteto merxTan, 
vidre es moxdes maTi praqtikuli saqmianobis dros dam-
dgari konkretuli praqtikuli saWiroebis gadawyvetis 
stadiaze.
aRniSnul sakiTxs fundamenturi midgoma sWirdeba maT 
Soris sauniversiteto swavlebis saswavlo gegmaSi aR-
niSnuli disciplinis savaldebulo saxiT yvela umaRlesi 
saswavleblis iuridiuli fakultetis programebSi integ-
rirebis saxiT, rac realurad gaxdeba mediaciiT dainter-
esebuli axali Taobis iuristebis zrdis winapiroba.
ufro metic, mniSvnelovania, raTa samecniero Tvalsaz-
risiT mediaciis damuSavebisa da Seswavlis kuTxiT sau-
niversiteto bazebze fuZndebodes mediaciis Semswav-
leli centrebi. am mxriv, namdvilad pirveli mercxalia 
Tbilisis saxelmwifo universitetis bazeze 2011 wels 
dafuZnebuli davis alternatiuli gadawyvetis erovnuli 
centri, romlis mTavar misias swored mediaciis swavleba 
da mediaciaSi samarTlis profesorebisa da studentebi-
saTvis unar-Cvevebis danergva da daxvewa warmoadgens1271.
am mimarTulebiT misasalmebeli iqneba saqarTveloSi mo-
qmedi sxva umaRlesi saswavlo dawesebulebebis mxridan 
gaaqtiureba da msgavsi saxis iniciativebis sauniversite-
to bazaze danergva.

1271 ix. <ncadr.tsu.ge>.[18.05.2018]
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IX. De lege ferenda - mediaciis sakanonmdeblo 
platformis srulyofis rekomendaciebi

mediacias, rogorc davis gadawyvetis alternatiul meqa-
nizms, mravali upiratesoba gaaCnia, rac detalurad iqna 
gaanalizebuli naSromSi, Tumca mokled mimovixiloT is 
konkretuli dadebiTi mxareebi, rac mediaciis amoqmede-
bam mraval qveyanaSi Sedegis1272 saxiT moitana da maT So-
ris mediaciis marTebulad regulirebis SemTxvevaSi, unda 
moitanos saqarTveloSi :
•	 davebis SeTanxmebiT dasrulebis statistika izrdeba, 

rac yvelasTvis, rogorc sasamarTlo sistemisTvis, 
aseve sasamarTloSi warmodgenili modave mxareebisT-
vis da ra Tqma unda advokatebisTvis dadebiT Sedegs 
warmoadgens;

•	 imis gaTvaliswinebiT, rom mediacia ar imarTeba sa-
samarTlo darbazSi da mxareebs SejibrebiTi proce-
sis farglebSi wagebuli-mogebuli mxaris statusi ar 
eniWebaT, mediaciis procesi fsiqologiurad exmareba 
modave mxareebs miaRwion SeTanxmebas1273.

•	 mediacia iZleva SesaZleblobas konfliqtis mxareebs 
Soris davis gadawyvetis SeTanxmebuli pirobebiT Sedg-
es SeTanxmeba, anu gadawyvetileba sakiTxis garSemo iy-
os mxareebis winaswar SeTanxmebuli produqti1274, rac 
warmoudgeneli da xelmiuwvdomeli SesaZleblobaa 
sasamarTlo da saarbitraJo1275 saqmiswarmoebis SemTx-
vevaSi.

•	 mediaciis danergviT advokatebs eZlevaT saSuale-

1272 Hollander J., Mediation for Civil Litigators, Irwin Law Inc, 2013, 3, 4. 
1273 McLaren H.R., Sanderson J., Innovative Dispute Resolution: The Alternative, Car-
swell, Toronto,2006, 4-1.
1274 Willis T.,Wood W., Alternative Dispute Resolution in  Golden J., Lamm C., In-
ternational Financial Disputes, Arbitration and Mediation, Oxford University Press, 
Oxford, 2015, 73.
1275 Horton D., Arbitration about Arbitration, Stanford Law Review, Stanford, Califor-
nia,Volume 70, #2, February 2018, 440.

ba sakuTari unarebis da Sromis gamoyenebiT miiRon 
damatebiTi Semosavali, xolo amis xarjze klientebs, 
mediaciis warmatebiT dasrulebis SemTxvevaSi, ra Tqma 
unda ezogebaT finansebi da dro.

•	 mediaciam rig qveynebSi dazoga sasamarTlos dro, 
radgan mediaciaSi SeuTanxmeblobis SemTxvevaSi, saqmis 
sasamarTloSi gadagzavnis Sedegad, mosamarTleebs 
SeuZliaT pirdapir mTavari sxdoma daniSnon, rac 
saqmiswarmoebis vadebis kontrolis da Semcirebis 
efeqturi saSualebaa, sistemis gamarTulad da swored 
muSaobis SemTxvevaSi, rac aranakleb mniSvnelovania 
saqarTveloSi da am mimarTulebiT qarTuli sasamarT-
lo sistema unda dafiqrdes da gamoiyenos es kargi ga-
mocdileba.

•	 mediaciis amoqmedebiT mxareebs uwevT SeTanxmeba-
ze fiqri da muSaoba davis realurad dawyebamde, rac 
zrdis SeTanxmebis miRwevis da davis aRmofxvris Sesa-
Zleblobas.

•	 mediaciis amoqmedebiT sazogadoebas moemata ndoba 
saxelmwifo marTlmsajulebisadmi, radgan aRiqvamen 
aRniSnuli institutis amoqmedebas, rogorc saxelm-
wifos CarTulobiT davis naklebi danaxarjebiT gad-
awyvetis meqanizmis momxmareblebisTvis SeTavazebas, 
rac realobas warmoadgens.

•	 mediaciis gamoyenebiT sazogadoeba axerxebs social-
uri dialogis kulturis danergvas da civiluri urT-
ierTobebis prioritetulobis metad aRqmas, rac medi-
aciis Tanmdevi Sedegia da esoden gamosayenebeli qar-
Tul realobaSi.

mediaciis, rogorc davis gadawyvetis alternatiuli sa-
Sualebis gamoyenebis upiratesobebi naTeli da calsaxaa, 
Tumca mis swor implementacias da gamoyenebas swori anal-
izi da maT Soris dagegmareba sWirdeba, yuradReba aris mis-
aqcevi yvela Tundac umniSvnelo detalisTvis da kerZod:
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-	 analizi aCvenebs, rom davebi, romelic sasamarTlo 
mediaciis ama Tu im sqemis mixedviT iwarmoeba rig 
SemTxvevaSi SeiZleba ar iyos konkretuli SeTanxmebiT 
dasrulebuli, amas aqvs Tavisi axsna, radgan ZiriTad-
Si SesaZlebelia es iyos mxareTa interesi, raTa dava 
SeTanxmebiT ar daasrulon, aramed maT uwevT am eta-
pis gavla an maT Soris angariSs uweven sasamarTlos 
mixedulobas rig SemTxvevaSi an piriqiT Tavad iyeneben 
am meqanizms drois gasaWianureblad, rasac Sesabamisi 
praqtikis analizi esaWiroeba perioduli da gamovle-
nili problematikis winapirobebis aRmosafxvreli Se-
sabamisi nabijebis gadadgma, rac dReis mdgomareobiT 
samwuxarod sistemur xasiaTs ar atarebs qarTul re-
alobaSi.

-	 analizi aCvenebs, rom davebi, romelic mediaciaSi xvde-
ba arasasamarTlo mediaciis an sasamarTlo mediaciis 
gziT, oRond orive mxaris konkretuli nebiT, perspeq-
tiva warmatebiT SeTanxmebisa maRalia, radgan mxaree-
bis mier gamovlenili neba - davis mediaciaSi gadamis-
amarTebis, winapirobaa imisa, rom mxareebs konkretu-
li xedvebi aqvT imisa, Tu rogor unda daasrulon dava 
SeTanxmebiT. Sesabamisad, am mimarTulebiT naTelia da 
aRniSnuli statistikis zrdis uebari wamali TviT me-
diaciis Sesaxeb mis potenciur momxmareblebSi cnoba-
dobis zrda da danergvaa, razec konkretuli msjeloba 
da gzebi iqna naSromSi ukve dasaxuli, radgan qarTul 
realobaSi am mimarTulebiT faqtobriv ar idgmeba Ses-
abamisad saTanado nabijebi.

-	 analizi aCvenebs, rom im kategoriis qonebriv daveb-
ze, sadac mxareebs fizikuri resursi fuladi resur-
sis gaRebis ar gaaCniaT ar aris mediaciis miznebisTvis 
warmatebuli, radgan mxareebs SeiZleba aqvT interesi 
SeTanxmebis, magram meore mxaris interesis miznebi-
sTvis saWiro finansuri saxsris uqonloba1276 SeiZle-

1276 Genn H., Judging Civil Justice, Cambridge University Press, New York, 2010, 111.

ba aRmoCndes SeuTanxmeblobis obieqturi mizezi, rac 
maT Soris sasamarTloSi mimdinare saqmiswarmoebis 
mosamzadebel etapzec vlindeba da sasamarTlos aqvs 
SesaZlebloba aRniSnulis identificirebis, ra dro-
sac msgavsi saqmis mediaciaSi warmarTvis rCeva, Sei-
Zleba saerTod uadgilo aRmoCndes sasamarTlos mx-
ridan, da am mimarTulebiT maT Soris upirvelesad 
sasamarTlos interesSia Sesabamisi praqtikis dan-
ergva mosamarTleebis mxridan situaciis marTvisa, 
iseve rogorc advokatTa savaldebulo gangrZobadi 
iuridiuli ganaTlebis kursebSi msgavsi unarebis gan-
viTarebaze orientirebuli modelebis Seqmna aris saW-
iro, rac am etapze ar xorcieldeba saqarTveloSi da 
araerTi msgavsi saqme sasamarTlos rCevis gaTvalis-
winebiT mainc midis mediaciaSi, Tumca ver sruldeba 
warmatebiT zemoaRniSnuli mizeziT, ris gamoc erTi 
mxriv, fuWad ixarjeba mxareTa dro da meore mxriv, me-
diaciis statistika uaresdeba qveyanaSi.

-	 analizi aCvenebs, rom im kategoriis qonebriv davebze, 
sadac erT-erT mxares aqvs darwmunebuli gancda, rom 
is marTalia, mediaciis miznebisTvis rTuli kategori-
is saqme SeiZleba aRmoCndes, radgan aseT SemTxvevebSi 
fsiqologiuri problema xdeba metwilad obieqturi 
mizezi mediaciaSi SeuTanxmeblobis, rodesac mxares, 
romelsac aqvs gancda, rom mas raime saxis daTmobis 
gakeTeba ar unda uwevdes, uWirT daTmobis miznebisT-
vis nabijis gadadgma. am kuTxiTac zemoaRniSnuli rCe-
va gasaTvaliswinebelia sasamarTlos da advokaturis 
warmomadgenlebis mxridan.

-	 mniSvnelovania, rom iuridiulma profesiam mediacia 
ar ganixilos Tavis konkurentad1277 da iyos proponen-
ti mediaciis vidre oponenti, winaaRmdeg SemTxvevaSi 
mediaciis praqtikaSi realuri danergva gaWirdeba, 
minimum droSi Zalzed gaxangrZlivdeba, radgan ad-

1277 iqve, 110.
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vokatia is figura vinc mxaris mrCevelia da Sesabamis-
ad Tu advokatis mxridan da profesiis mxridan media-
cia ar iqna qveyanaSi mxardaWerili, mediaciis realuri 
damkvidreba praqtikulad gamoricxuli iqneba saqa-
rTveloSi, razec Sesabamisi dasabuTebuli msjeloba 
iqna warmodgenili naSromSi, iseve rogorc miTiTebebi 
Tu ra unda iqnes aRniSnulis Tavidan asacileblad ga-
keTebuli.

-	 mediacia gansakuTrebiT misi danergvis stadiaze mx-
ardaWerili unda iyos sasamarTlo da advokatTa kor-
pusis mxridan, es ori mTavari institucia gadamwyvetia 
mediaciis danergvis procesSi1278.

-	 aqve aRsaniSnavia, rom didi mniSvneloba eqceva imas, 
rom zogadad, mediacia warmoadgens iuridiul saqmi-
anobas Tu aris Cveulebrivi momsaxureba, radgan im 
SemTxvevaSi Tu saxeze iqneba iuridiuli momsaxurebis 
kuTxiT mediatoris saqmianobis mikuTvneba, maSin masze 
advokatis eTika unda gavrceldes1279. am mimarTulebiT 
mediacia upriania miekuTvnos iuridiul saqmianobas, 
radgan mediaciis gamoyenebiT saboloo jamSi iqmneba 
samarTlebriv normebs daqvemdebarebuli aRsrule-
badi aqti, Tumca aRniSnuli kompleqsur sakiTxs war-
moadgens da masze garda calke samecniero kvlevis 
saWiroebisa, savaldebuloa gaixsnas Ria diskusiebi 
iuridiul profesiaSi, rac dRes saqarTveloSi ar xde-
ba da es Tema saerTod ar aris iuridiuli profesiis 
warmomadgenelTa dRis wesrigSi, Tumca mediaciis dan-
ergvis paralelurad aRniSnulze savaldebuloa midi-
odes msjeloba.

-	 imisTvis, raTa mediaciam uzrunvelyos masSi CarTuli 
mxareebis interesebis gatarebis realuroba, saWiroa 

1278 aRniSnul sakiTxebze calke Tavi aris mocemuli sadisertacio naS-
romis farglebSi.
1279 Hartung A.M.,Weder Sozietät noch Bűrogemeinschaft des Anwalts mit Mediator 
oder Berufsbetreuer, Neue Juristische Wochenschrift (NJW), C.H.BECK, Műnchen, 
2018, (5April,#15)1102.

daregulirdes sakiTxi, raTa procesSi CarTuli mxare-
Tagan erT-erTis mier ar iqnes borotad gamoyenebuli 
misi Zalamosileba da gavlena meore mxarisadmi, aR-
niSnulis prevencireba, faqtobriv an mediators unda 
mivandoT, an upriania sakanonmdeblo doneze moxdes 
sakiTxis reglamentireba, minimum msgavsi saWiroebis 
arsebobis dros savaldebulo saxiT ganxorcieldes 
mediaciaSi warmomadgenlis gareSe monawile mxaris ad-
vokatiT uzrunvelyofa.

-	 mediaciis swored aRqmisTvis mniSvnelovania mxareebs 
kargad esmodeT, rom mediaciiT isini mudam sargebels 
iReben, kerZod, SesaZloa mediacia konkretuli SeTanx-
mebiT ver daasrulon, Tumca maT imaze kargad ecod-
inebaT konfliqtis mizezebis da davis Sesaxeb, vidre es 
mediaciis dawyebamde iyo mxarisTvis cnobili, rac Ses-
aZloa SemdgomSi gaxdes winapiroba davis dasrulebisa. 

Sesabamisad, mediaciis procesSi monawileobas mxareebi-
sTvis yovelTvis moaqvs dadebiTi Tu mxares esmis medi-
aciis Sinaarsi da rogor gamoiyenos is informacia rac 
am procesma misca mas1280, razec dasabuTebuli msjeloba 
aseve aris naSromSi warmodgenili.
mediaciis formebis danergva da aRniSnuli davis gad-
awyvetis alternatiuli meqanizmis ganviTarebis swori 
modelis SerCeva am institutis praqtikuli warmatebu-
lobis winapirobas warmoadgens saqarTveloSi, am mxriv, 
Seswavlili evropuli gamocdilebis magaliTze Tamamad 
SeiZleba gakeTdes daskvna Tu mediaciis, rogorc davis 
gadawyvetis alternatiuli saSualebis, romeli formebis 
danergva aris upriani saqarTveloSi. 
aRniSnuli mimarTulebiT naSromSi warmodgenilia qve-
more rekomendaciebi, romlis gaTvaliswineba maRali 
albaTobiT gaxdeba mediaciis praqtikuli warmatebuli 

1280 Ahmed M., An Investigation into the Nature and Role of Non-Settled ADR in 
International Journal of Procedural Law, Vol.7, intersentia,Cambridge-Antwerp-Port-
land, 2017, 216, 217.
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danergvis da ganxorcielebis winapiroba saqarTveloSi, 
radgan es rekomendaciebi warmoadgens naSromis miznebi-
sTvis Catarebuli fundamenturi mecnieruli kvlevis Se-
degs, rac maT Soris ganxorcielda evropuli qveynebis Se-
darebiTi analizis safuZvelze, ra drosac gaanalizebu-
li iqna 20-mde evropuli saxelmwifos mediaciis modeli. 
aRniSnuli rekomendaciebi efuZneba erTi mxriv, evropu-
li modelebis Seswavlis Sedegad gaanalizebul  da gada-
muSavebul informacias, xolo meore mxriv, gamomdinare-
obs rogorc saqarTveloSi mediaciis sferoSi arsebuli 
moqmedi regulaciebidan, iseve gaJRerebuli da dagegmili 
sakanonmdeblo iniciativebis mecnieruli analizidan: 
	naSromis erT-erTi mTavari rekomendacia Seexeba saqa-

rTvelos kanonmdeblobaSi termini mediatoris ga-
Cenas, unda aRiniSnos, rom naSromis avtori, rogorc 
mediaciis kanonproeqtis erT-erTi avtori gaxldaT 
iniciatori kanonmdeblobaSi mediatoris terminis da 
misi definiciis gaCenis1281. kerZod, SemuSavebul kanon-
proeqtSi1282, romelic naSromis avtoris CarTulo-
biT aris momzadebuli, mediatoris termini terminTa 
ganmartebaSi figurirebs, kerZod, proeqtis me-2 mux-
lis „e“ punqti iZleva mediatoris ganmartebas:

e) mediatori -  fizikuri piri, romelic akmayofilebs am 
kanoniT dadgenil moTxovnebs da gamoTqvams Tanxmobas, 
warmarTos mediaciis procesi, miuxedavad misi statusisa 
da arCevis/daniSvnis wesisa; 
winare naSromis siRrmiseulad damuSavebis dros, SemuSav-
da mediatoris terminis odnav ufro dazustebuli versia, 

1281 gaeros ganviTarebis programis 2018 wlis 10 maisis werili [naSromis 
avtori warmoadgenda evrokavSirisa da gaeros ganviTarebis programis 
egidiT Seqmnili samuSao jgufis wevrs, romelmac 2016/2017ww SeimuSa-
va mediaciis Sesaxeb kanonis proeqti, romelic am etapze gadacemulia 
saqarTvelos iusticiis saministrosTvis kanonproeqtisTvis Semdgomi 
msvlelobis micemis mizniT].
1282 ix. mediaciis Sesaxeb kanonis proeqti : <http://gba.ge/uploads/files/re-
estri/kanonproekti_mediaciis_shesaxeb.pdf> [18.05.2018]

rac warmoadgens naSromis saxiT SemoTavazebul rekomen-
dacias, raTa aRniSnuli saxiT moxdes mediatoris defini-
reba, ris Sesaxeb naSromis avtorma, maT Soris, rogorc 
moqmedma advokatma da advokatTa asociaciis aRmasrule-
beli sabWos wevrma, rogorc mediaciis kanonis proeqtze 
asociaciis mosazrebebis SemuSavebaze pasuxismgebelma 
pirma, werilobiT acnoba kidec saqarTvelos iustici-
is saministros1283, kerZod, SemoTavazebuli redaqciiT 
avtors miaCnia, rom ufro zusti da swori iqneba Tu media-
toris terminis definirebisas gamoyenebuli iqneba Semde-
gi redaqcia:
e) mediatori -  fizikuri piri, romelic akmayofilebs am 
kanoniT dadgenil moTxovnebs da gamoTqvams Tanxmobas, 
warmarTos mediaciis procesi; 
aRniSnuli definicia ufro zustia da konkretulad gan-
sazRvravs mediatoris rols da funqcias da ar iqneba 
momxmareblis SecdomaSi Semyvani misi daniSvna/arCevis 
proceduraze miTiTebiT, rac am etapze arsebul kanonis 
proeqtSi figurirebs.

	naSromis erT-erTi mTavari rekomendacia Seexeba saqa-
rTveloSi, kerZo mediaciis danergvis saWiroebas:

	dRes qarTul samarTlebriv sivrceSi ar arsebobs ker-
Zo mediaciis ganxorcielebis raime winapiroba, rac 
erTi mxriv, mediaciis, rogorc davis efeqturi al-
ternatiuli meqanizmis qveyanaSi realurad danergvis 
xelisSemSleli faqtobrivi garemoebaa, xolo kerZo 
mediaciis danergviT moxdeba mediaciis danergvisTvis 
realurad xelis Sewyoba.

	meore mxriv, kerZo mediaciis formis danergviT 
damatebiT erTdroulad iqneba miRweuli ramdenime 
Rirebuli Sedegi:

1283 <http://gba.ge/uploads/files/reestri/GBA_mosazrebebi_mediaciis_shesaxeb.pdf>.
[18.05.2018]
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kerZod, kerZo mediacia   xels Seuwyobs sasamarTlos ga-
reSe mxareTaTvis imis SesaZleblobis micemas Tavidan air-
idon sasamarTlo saqmiswarmoeba da aRniSnulTan dakav-
Sirebuli gverdiTi movlenebi maT Soris erTmaneTisadmi 
samomavlod urTierTobis SenarCunebis mizniT, radgan 
praqtika aCvenebs, rom rodesac mxareebs Soris sasamarT-
lo saqmiswarmoeba figurirebs, maT rig SemTxvevaSi uWirT 
erTmaneTisadmi ndobis aRdgena da Semdgomi piradi Tu 
saqmiani urTierTobis gagrZeleba.
	mediaciis aRniSnuli formis danergva wesiT unda gax-

des sasamarTlo gadatvirTulobis problemis moxsnis 
erT-erTi mTavari winapiroba;

	rac meore mxriv, sasamarTloSi mimdinare sxva saqmi-
swarmoebebis daCqarebis pirdapirproporciuli unda 
gaxdes, Sesabamisad, kerZo mediaciis danergva naSromis 
avtoris erT-erT rCevas da moTxovnas warmoadgenda, 
rogorc mediaciis Sesaxeb kanonis proeqtze momuSave 
piris1284; naSromis avtori Tanaavtoria kanonis proeqt-
Si kerZo mediaciis terminis ganmartebis, romelic mi-
zanSewonilia iqnes asaxuli kanonSi, riTac fundamen-
turi safuZveli Seiqmneba kerZo mediaciis danergvis 
saqarTveloSi. avtori rekomendaciis saxiT sTavazobs 
farTo iuridiul sazogadoebas moxdes kerZo media-
ciis saxiT Semdegi ganmartebis integrireba kanonSi 
mediaciis Sesaxeb:

kerZo mediacia - mediacia, romelic xorcieldeba mxare-
Ta iniciativiT, mediaciis Taobaze SeTanxmebis safuZvel-
ze, sasamarTlos mier saqmis mediatorisaTvis gadacemis 
gareSe;

1284 gaeros ganviTarebis programis 2018 wlis 10 maisis werili [naSromis 
avtori warmoadgenda evrokavSirisa da gaeros ganviTarebis programis 
egidiT Seqmnili samuSao jgufis wevrs, romelmac 2016/2017ww SeimuSa-
va mediaciis Sesaxeb kanonis proeqti, romelic am etapze gadacemulia 
saqarTvelos iusticiis saministrosTvis kanonproeqtisTvis Semdgomi 
msvlelobis micemis mizniT].

	kerZo mediaciis gamoyeneba unda moxdes mxolod im 
mxareebis mier, visac sarCeliT ar aqvT mimarTuli sa-
samarTlosTvis, rac kerZo mediaciis avtoriseuli 
definiciis danergvis SemTxvevaSi igulisxmeba kidec 
anu mediaciis iniciatorebs erTmaneTisadmi regis-
trirebuli sasamarTlo saqmiswarmoeba ar unda hqon-
deT inicirebuli, rac maT Soris Tavis mxriv, avtomat-
urad xels Seuwyobs konfidencialurobis kidev ufro 
maRali standartis danergvas da modave mxareebisaT-
vis SeTavazebas,  radgan mxareebs Soris davis faqti sa-
samarTlo bazebSi ar dafiqsirdeba, miT ufro imis gaT-
valiswinebiT, rodesac mxareebi SeTanxmebis miRwevis 
SemTxvevaSi Tavisufali arian nebayoflobiT aRasru-
lon miRweuli SeTanxmeba da SesaZlebelia saerTod ar 
mouwioT sasamarTlosTvis momarTva.

	kerZo mediaciis danergviT konfliqtSi myof mxareebs 
eZlevaT SesaZlebloba dazogon finansuri xarjebi, 
rac sasamarTloSi davis warmoebasTan aris dakavSire-
buli.

	naSromis erT-erTi mTavari rekomendacia Seexeba saqa-
rTveloSi sasamarTlo mediaciis da sasamarTlos-
Tan arsebuli mediaciis danergvas, iseve rogorc aR-
niSnuli rekomendaciis mTavar arss warmoadgens erT-
maneTisgan sasamarTlo da sasamarTlosTan arsebuli 
mediaciis gamijvna da maTi definireba, iseve rogorc 
Camoyalibeba Tu romeli formis arseboba aris qarTu-
li modelisTvis mizanSewonili, an xom ar aris mizanSe-
wonili orive formis arseboba da aseT SemTxvevaSi ro-
dis.

	dRes moqmedi mediaciis Sesaxeb qarTuli kanonmdeblo-
biT, kerZod, SeiZleba mxolod saqarTvelos samoqa-
laqo saproceso kodeqsis XXI1 Tavze saubari, saqarT-
veloSi arsebobs ori SesaZlebloba mediaciis, erTi, 
rodesac saxezea sssk-s 1873-e muxliT gaTvaliswinebu-



312 313

li samoqalaqo dava, ra drosac kanoni ambobs, rom 
„SeiZleba gavrceldes sasamarTlo mediacia“ da meore 
SemTxveva, rodesac yvela sxva davaze, mxareebi Tanxm-
debian, rom maT samoqalaqo davaze gavrceldes media-
cia1285. Tumca aRniSnuli Canaweridan rTulia daskvnis 
gakeTeba Tu ra saxis mediaciis forma arsebobs faqto-
briv saqarTveloSi, radgan orive SemTxvevaSi figuri-
rebs sasamarTlo mediaciis gavrcelebis SesaZleblo-
ba, Tumca miTiTeba imaze rom es aris sasamarTlo medi-
aciis forma Tu sasamarTlosTan arsebuli mediaciis 
forma kanonmdebeli amaze ar saubrobs, rac ra Tqma 
unda saWiroebs damatebiT definirebas da kanonis do-
neze regulirebas. 

	mediaciis calke formad kanonis doneze upriania dain-
ergos sasamarTlo mediacia, romelsac daeqvemdebare-
ba sasamarTloSi Sesuli samoqalaqo saqmeebi mxareTa 
nebis da survilis SemTxvevaSi. Tumca am kuTxiT unda 
gamoiyos ori mniSvnelovani sakiTxi, erTi, rom kanonis 
doneze unda gaiweros savaldebulo sasamarTlo me-
diacias daqvemdebarebuli saqmeebi, rac dRes nawilo-
briv aris asaxuli sssk-s 1873-e muxlis pirvel nawilSi, 
Tumca kanonis dRevandeli regulacia ar saubrobs 
aRniSuli davebis savaldebulo mediaciis gansjado-
baze da meore, aranakleb mniSvnelovani sakiTxia, rom 
dRes arsebuli muxlis CamonaTvali unda gaizardos 
da moicvas sxva kategoriis saqmeebi, rac erTi mxriv, 
naSromis avtoris rCevas warmoadgenda, rodesac mim-
dinareobda muSaoba mediaciis kanonis proeqtze da 
nawilobriv asaxuli aris kidec proeqtSi1286, Tumca 
mizanSewonilia aRniSnuli siis gafarToeba. kerZod, 
sssk-s 1873-e muxli dRes iTvaliswinebs qvemore kate-

1285 ix. saqarTvelos samoqalaqo saproceso kodeqsis 1873 muxlis 1-li 
nawilis „d“ punqti.
1286 ix. mediaciis Sesaxeb kanonis proeqti: <http://gba.ge/uploads/files/reestri/
kanonproekti_mediaciis_shesaxeb.pdf>.[18.05.2018]

goriis saqmeebze sasamarTlo mediacias1287:
a) saojaxo samarTlebriv davebze, garda Svilad ayvanas-
Tan, Svilad ayvanis baTilad cnobasTan, Svilad ayvanis 
gauqmebasTan, mSoblis uflebis SezRudvasTan, mSoblis 
uflebis CamorTmevasTan, agreTve qalTa mimarT Zalado-
basTan an/da ojaxSi ZaladobasTan dakavSirebuli davebi-
sa;
b) samemkvidreo samarTlebriv davebze;
g) samezoblo samarTlebriv davebze;
mediaciis kanonis proeqtis safuZvelze samoqalaqo sap-
roceso kodeqsSi Sesatan cvlilebebis proeqtiT gaTval-
iswinebulia aRniSnuli davebis CamonaTvalis gazrda, rac 
misasalmebeli da droulia da kerZod, imave muxlSi Sesa-
tani cvlilebis proeqti gamoiyureba Semdegnairad:

1873 muxlis: 
a) pirvel nawils daematos Semdegi Sinaarsis „g1“-„g5“ 

qvepunqtebi:
„g1) SromiTsamarTlebriv davebze, garda saqarTvelos 

organuli kanoniT „saqarTvelos Sromis kodeqsi“ gaTval-
iswinebuli koleqtiuri davisa;

g2) saziaro uflebis realizaciasTan dakavSirebiT 
warmoSobil davebze; 

g3) sabanko dawesebulebebis, mikrosafinanso orga-
noebisa da arasabanko sakredito dawesebulebebis mi-
er dadebuli sesxis, maT Soris, eleqtronuli formiT 
dadebuli sesxis xelSekrulebidan gamomdinare davebze, 
Tu davis sagnis Rirebuleba ar aRemateba 5000 lars;

g4) qonebriv davebze, Tu davis sagnis Rirebuleba ar 
aRemateba 10000 lars, garda am nawilis „g2“ da „g3“ qvepun-
qtebiT gaTvaliswinebuli SemTxvevebisa;

g5) araqonebriv davebze“;

1287 Tumca aq ar moiazreba, rom es aris savaldebulod sasamarTlos me-
diacias daqvemdebarebuli davebi
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amasTanave, naSromis avtori warmoadgens Tanaavtors me-
diaciis kanonis proeqtSi sasamarlo mediaciis termin-
is definiciisa, romelic mizanSewonilia aisaxos kanonis 
saboloo teqstSi, kerZod, SemoTavazebuli rekomendaci-
is Tanaxmad, sasamarTlo mediacia unda iyos:  - mediacia, 
romelic xorcieldeba sarCelis sasamarTloSi wardge-
nis Semdeg, saqarTvelos samoqalaqo saproceso kodeqsiT  
dadgenili wesiT sasamarTlos mier saqmis mediatorisaT-
vis gadacemis SemTxvevaSi;
damatebiT upriani iqneba kanonSi sasamarTlo mediaciis 
terminTan erTad gaCndes terminis definicia savaldebu-
lo sasamarTlo mediacias daqvemdebarebul saqmeTa Ses-
axeb, Tumca aRniSnuli ar unda iqnes aRqmuli, rogorc 
sasamarTlosTvis mimarTvis raime saxiT xelisSemSle-
li faqtori, aramed naTlad unda Candes, rom aRniSnuli 
warmoadgens mxolod sasamarTloSi Sesul da warmoebaSi 
miRebul saqmeebze gavrcelebul regulacias, rac Tavis 
TavSi gamoricxavs sasamarTlosTvis mimarTvis uflebis 
SezRudvis albaTobas, kerZod, SemoTavazebuli rekomen-
daciis Tanaxmad terminis definicias unda warmoadgendes 
Semdegi:
savaldebulo sasamarTlo mediacia -  aris mediacia, ro-
melic xorcieldeba sarCelis sasamarTloSi wardgenis da 
warmoebaSi miRebis Semdeg, saqarTvelos samoqalaqo sap-
roceso kodeqsiT  dadgenili wesiT da SemTxvevebSi, sa-
samarTlos mier saqmis savaldebulod mediatorisaTvis 
gadacemiT;
aRniSnuli cvlileba mizanSewonilia, iseve rogorc kerZo 
mediaciis terminis gaCena kanonmdeblobaSi, rac gaxdeba 
winapiroba mediaciis konkretuli formebis integrirebis 
qarTul samarTlebriv sivrceSi, Tumca damatebiT upri-
ani iqneboda kanonis doneze gaimijnos sasamarTlo media-
cia sasamarTlosTan arsebuli mediaciisgan, kerZod, dRes 
moqmedi kanonmdebloba sasamarTlosTan arsebuli media-
ciis formas ar icnobs, rac maT Soris arc SemuSavebuli 

kanonis proeqtiT aris gaTvaliswinebuli, Tumca faqto-
briv mediaciis piloti daiwyo da dResac mimdinareobs 
Tbilisis saqalaqo sasamarTlosTan arsebuli samediacio 
centris bazaze, romelic ar aris gawerili warmoadgens 
sasamarTlo mediacias Tu sasamarTlosTan arsebuli medi-
aciis formas, xolo Tu CavTliT rom es aris sasamarTlo 
mediacia, maSin miviRebT Sedegad mediaciis Sesaxeb kanonis 
amoqmedebisTanave yvela sasamarTloSi msgavsi centris 
Seqmnis valdebulebas, rac SeiZleba maT Soris saxelmwifo 
sabiujeto saxsrebisTvis aRmoCndes damatebiTi xarji da 
biurokratia, maSin rodesac araerT evropul qveyanaSi 
efeqturad funqcionirebs sasamarTlosTan arsebuli sa-
mediacio centrebi1288, romelic SeiZleba iyos nebismieri 
kerZo institucia, romelic sasamarTloSi mimdinare dav-
ebis mxareebis mediaciaze SeTanxmebis SemTxvevaSi Sei-
Zleba iqnes gamoyenebuli mediaciis miznebisTvis. Tumca 
orive SemTxvevaSi, rogorc sasamarTlo mediaciis, aseve 
sasamarTlosTan arsebuli mediaciis SemTxvevaSi winap-
iroba unda iyos erTiani mediatorTa sia, razec qvemoT 
gveqneba saubari.
aRniSnuli efeqturi formis danergviT, SesaZlebloba 
miecema mediaciiT dainteresebul sxvadasxva institu-
cias CaerTos procesSi, ar moxdes sasamarTlo mediaciis 
mxolod sasamarTloSi Caketva, da meore mxriv, garda sa-
samarTlo biujetis saxsrebis ekonomiisa, miiRweva mTa-
vari mizani: moxdeba mediaciis popularizacia da misi 
ganviTareba regionebis doneze saqarTveloSi, rac orma-
gad mniSvnelovania davis aRniSnuli alternatiuli meqa-
nizmis danergvis stadiaze.
	sasamarTlo mediaciis danergvis SemTxvevaSi, ze-

moaRniSnuli rCevis gaTvaliswinebiT, romelic sa-

1288 naSromis avtori aRniSnulSi darwmunda, rodesac sadisertacio 
naSromze kvlevis miznebisaTvis 2018 wlis gazafxulze imyofeboda mi-
vlinebiT maqs plankis saxelobis kvleviT institutSi da mieca saSuale-
ba Seeswavla evropis qveynebis gamocdileba mediaciis formebTan daka-
vSirebiT.
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samarTlo savaldebulo  mediaciis amoqmedebas exeba, 
erTdroulad iqneba SesaZlebeli miRebul iqnes ram-
denime Sedegi: seriozuli maCvenebliT ganitvirTos 
sasamarTlo, Sesabamisad, gamoTavisufldes meti dro 
sxva kategoriis davebisTvis, rac daaCqarebs marTlm-
sajulebas, da meore mxriv, modave mxareebs daezogoT 
finansuri resursi mediaciaSi SeTanxmebis miRwevis 
gziT. sasamarTlo mediaciis SemTxvevaSi aseve figuri-
rebs mxareTaTvis is upiratesoba, rom uzrunvelyo-
fili iqneba maTi davis miznebisTvis kidev ufro meti 
konfidencialuroba, vidre es davis sasamarTlo saqmi-
swarmoebiT ganxilvas sdevs Tan.

	mniSvnelovania sasamarTlosTan arsebuli samediacio 
centrebis Seqmna, rac maT Soris sasamarTlos 2017-
2021 wlebis samoqmedo strategiis Semadgeneli nawil-
ia, Tumca obieqturoba moiTxovs aRiniSnos, rom msgav-
si miznis miRwevis TvalsazrisiT praqtikuli nabijebi 
sasamarTlo xelisuflebas ar gadaudgams, rac xels 
uSlis mediaciis ganviTarebas. Tbilisis saqalaqo sa-
samarTlos samediacio centris magaliTze SeiZleba 
iTqvas, rom sasamarTlosTan arsebuli mediaciis for-
ma ukve damkvidrda qarTul realobaSi da am formis ga-
moyenebaze uaris Tqma ar iqneba mizanSewonili, Tumca 
aRsaniSnavia, rom arc kanonmdeblobis doneze da arc 
sasamarTlos mier miRebuli raime dokumentis doneze 
arsad figurirebs miTiTeba imasTan dakavSirebiT, Tu 
vin SeiZleba ganaxorcielos aRniSnul centrSi medi-
acia, kerZod, Tu ramdenad SesaZlebelia moqmedi mo-
samarTlis mediatoris rangSi daSveba, razec kanon-
mdebels da sasamarTlo xelisuflebas, iseve rogorc 
iuridiuli profesiis warmomadgenlebs da dargis 
specialistebs mouwevT dafiqreba, Tumca angariSga-
sawevia im mosazrebaze fiqri, rom moqmedi mosamarTle 
iqnes daSvebuli mediatorad, misi kandidaturis Ses-
axeb mxareTa erToblivi SeTanxmebis SemTxvevaSi, isic 

mxolod kerZo mediaciaSi, im daTqmiT, rom mediaciaSi 
SeTanxmebis miuRwevlobis Semdeg aRniSnul mosamar-
Tles ar eqneba davasTan rogorc mosamarTles Sexeba, 
xolo nebismieri iseTi samediacio SemTxveva, romelic 
samediacio centrs gadaecema ar ganawildes mosamar-
Tle mediatorze, aramed aqcenti gakeTdes aramosamar-
Tle mediatorebze.

	mniSvnelovania Seiqmnas momxibvleli garemo mZlavri 
samediacio centrebis Camoyalibebis, radgan saamarT-
losTan arsebuli mediaciis momsaxureba swored aR-
niSnulma centrebma unda ganaxorcielon, rac apro-
birebuli modelia araerT evropul qveyanaSi. amasTa-
nave, arsebobs gamocdileba, roca sasamarTlosTan 
arsebuli mediaciis miznebisaTvis xdeba advokatTa 
asociaciebis samediacio centris gamoyeneba, rac qar-
Tuli modelisTvis SesaZlebelia iyos mizanSewonili, 
radgan naSromSi ganxiluli advokatTa asociaciis mi-
er ganxorcielebuli qmedebebi iZleva imis Tqmis sa-
fuZvels, rom am modelma unda gaamarTlos.

	mediaciis iseTi forma, rogoric aris sasamarTlo me-
diacia mosamarTlis mier ganxorcielebuli, uprian-
ia, rogorc amas evropuli gamocdileba aCvenebs, ar 
iqnes danergili qarTul realobaSi, raTa erTi mxriv, 
mediaciis danergvis sawyis etapze ar moxdes davis 
alternatiuli saSualebis aRreva momxmarebelSi sa-
samarTlosTan, da am formam davis gadawyvetisa moipo-
vos sakuTari avtoriteti da cnobadoba marTlmsaju-
lebis momxmarebelTa Soris, da ar aRmoCndes mediacia 
sasamarTlos faqtobriv CrdilSi, radgan Catarebul-
ma kvlevam aCvena, rom im qveynebSi sadac dainerga sa-
samarTlo mediaciis forma mosamarTleebis CarTulo-
biT, mxareebs rig SemTxvevaSi mediaciis sxva formis 
gamoyenebis mimarT interesi ar uCndebodaT da rig 
SemTxvevaSi xdeboda sasamarTlosadmi sarCelis Seta-
na, radgan Semdgom momxdariyo saqmis mosamarTle medi-
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atorisaTvis gadamisamarTeba, rac Tavad sasamarTlos 
gadatvirTulobis gamowvevis xelovnuri winapirobac 
SeiZleba gaxdes. meore mxriv, mediaciis msgavsi formis 
danergva SeiZleba gaxdes xelisSemSleli kerZo media-
ciis ganviTarebisaTvis saqarTveloSi. 

	rogorc kerZo, aseve sasamarTlo Tu sasamarTlosTan 
arsebuli mediaciis miznebisaTvis mniSvnelovania ar-
sebobdes erTiani mediatorTa reestri, e.w. mediator-
Ta sia, romelsac eqneba unificirebuli saxe da mas 
eyoleba reestris mwarmoebeli. mediaciis Sesaxeb kan-
onis proeqtis mixedviT, aRniSnuli funqciiT, maT So-
ris naSromis avtoris iniciativiT, gaTvaliswinebulia 
mediatorTa asociaciis aRWurva, romelic unda Seiqm-
nas mediaciis Sesaxeb kanonis safuZvelze, rogorc sa-
jaro samarTlis iuridiuli piri. am kuTxiT, naSromis 
rekomendacias warmoadgens, praqtikaSi dainergos 
s.s.i.p. saqarTvelos advokatTa asociaciis magaliTi, 
romelic Tavis mxriv warmoadgens advokatTa erTiani 
siis mwarmoebels da erTian sias awvdis saerTo sa-
samarTloebis sistemas, ris safuZvelze saapelacio da 
sakasacio sasamarTloebs eZlevaT SesaZlebloba gaa-
kontrolon procesze warmodgenili piris, rogorc 
advokatis statusi, advokatTa moqmed siaSi. Sesabam-
isad, msgavsi valdebulebiT mediatorTa asociaciis 
aRWurva miscems saSualebas sasamarTlo mediaciis an 
sasamarTlosTan arsebuli mediaciis potenciur msur-
velebs hqondeT wvdoma mediatorTa erTian siasTan, is-
eve rogorc kerZo mediaciis SemTxvevaSi mediatorTa 
asociaciis meSveobiT konfliqtSi myof mxareebs mie-
cemaT saSualeba SearCion maTTvis sasurveli da mis-
aRebi mediatori.

	aqve gasaTvaliswinebelia is garemoeba, rom mediato-
ris statusis mqone yvela piris interesSi SeiZleba ar 
Sediodes sasamarTlo mediaciis saqmeTa warmoebaSi 
CarTva, rac damatebiT dasaregulirebeli sakiTxi gax-

deba, da msgavs pirebs unda SeeZloT iqonion msgavsi 
ufleba, radgan mediacia Tavisufali procesia da yve-
la mediatoris davaldebuleba sasamarTlo mediaciis 
programebSi CaerTon SeiZleba aRqmul iqnes, rogorc 
Tavisufali saqmianobis ganmxorcielebel pirebze 
iZulebis meqanizmi, rac mediaciis danergvisTvis uku-
produqtiuli qmedeba iqneba.

	mediaciis Sesaxeb kanonis proeqtis me-4 muxlis Tanax-
mad, kerZo da sasamarTlo mediaciis SemTxvevebSi mx-
areTa mediatoris SerCevis Sesaxeb SeuTanxmeblobis 
dros mediators niSnavs mediaciatorTa asociacia, 
kerZod, kanonis proeqtis teqsti gamoiyureba Semdeg-
nairad:

-	  sasamarTlo mediaciis dros mxareebi mediators 
arCeven mediatorTa erTiani reestridan sasamarTlos 
mier Sedgenili da mxareebisaTvis SeTavazebuli kandi-
daturebis siidan.  Tu sasamarTlos mier mxareTaTvis 
siis SeTavazebidan 3 dRis ganmavlobaSi mxareebi ver 
SeTanxmdebian mediatoris kandidaturaze, sasamarT-
los mimarTvis safuZvelze, mediators mediatorTa 
erTiani reestridan niSnavs saqarTvelos mediatorTa 
asociaciis aRmasrulebeli sabWo. 

-	 kerZo mediaciis dros mxareebs SeuZliaT mediatorad 
daniSnon nebismieri piri, maT Soris, mediatorTa er-
Tian reestrSi Caricxuli mediatori, romelic val-
debulia mediaciis procesi warmarTos am kanoniT dad-
genili principebisa da wesebis Sesabamisad. mediatoris 
arCevis Taobaze mxareTa SeuTanxmeblobis SemTxvevaSi, 
mxareTa mimarTvis safuZvelze mediators mediatorTa 
erTiani reestridan niSnavs saqarTvelos mediatorTa 
asociaciis aRmasrulebeli sabWo, Tu mxareTa SeTanx-
mebiT sxva ram ar aris gaTvaliswinebuli. 

naSromis avtoris rekomendacias warmoadgens mxareTa 
mier mediatoris SerCevis etapze SeuTanxmeblobis war-
moSobis SemTxvevaSi, mediatoris daniSvna ar moxdes ro-
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melime gareSe subieqtis mier, raTa gamoiricxos raime 
saxis eWvi mediatoris kandidaturis ori damoukidebeli 
modave subieqtis urTierTobaSi Tavsmoxvevis Sedegad, 
aramed aRniSnuli gadawydes mediatorTa siis Sesabamis-
ad, mediatoris im rigiTobis mixedviT, visac konkretul 
etapze uwevs mediacia da mediators ar gaaCnia saqmisadmi 
acileba an mxareebs ar eqnebaT mis mimarT acileba. 
msgavsi principis kanonmdeblobaSi gaTvaliswineba, naS-
romis avtoris mosazrebiT, mediaciis institutisadmi 
gacilebiT meti ndobis mopovebis winapiroba unda gaxdes 
momxmareblebSi, vidre dRes kanonis proeqtis doneze ar-
sebuli redaqcia iTvaliswinebs.

aRsaniSnavia, rom aRniSnuli rekomendacia SemuSavebulia 
winare naSromis siRrmiseulad damuSavebis dros, radgan 
kanonis proeqtze muSaobisas proeqtiT gaTvaliswinebu-
li redaqcia Tavad avtoris mier iqna SemuSavebuli kano-
nis proeqtze momuSave sxva pirebTan erTad, Tumca sadis-
ertacio naSromis damuSavebisas, evropuli modelebis 
Seswavlis da Rrma analizis Sedegad, avtorma SeimuSava 
gansxvavebuli mosazreba, rac zemoT rekomendaciis sax-
iT aris warmodgenili, ris Sesaxeb maT Soris, rogorc 
moqmedma advokatma da advokatTa asociaciis aRmasrule-
beli sabWos wevrma, romelic pasuxismgebelia mediaciis 
kanonis proeqtze asociaciis mosazrebebis SemuSavebaze, 
werilobiT acnoba kidec saqarTvelos iusticiis saminis-
tros1289.
	da bolos, raTa moxdes mediaciis sferos kidev ufro 

ganviTareba da dargSi CarTuli meti piris procesSi 
CarTva, mediaciis sferoSi damkvidrebuli saukeTeso 
praqtikis saqarTveloSi danergvisa da ganviTarebis 
xelSewyobis mizniT, naSromis rekomendacias warmoad-
gens Semdegi: 

1289 <http://gba.ge/uploads/files/reestri/GBA_mosazrebebi_mediaciis_shesaxeb.pdf>.
[18.05.2018]

mediaciis Sesaxeb saqarTvelos kanonis proeqtis me-15 
muxlis me-3 nawilis Tanaxmad:
3. mediaciis sferoSi damkvidrebuli saukeTeso praqtikis 
saqarTveloSi danergvisa da ganviTarebis xelSewyobis 
mizniT, mediatorTa asociaciis saqmianobaSi sakonsulta-
cio funqciiT SeiZleba aseve monawileoba miiRon ucxoel-
ma eqspertebma. 
Tumca upriania, imisaTvis, rom adgilobriv eqspertebs 
ar SeezRudoT mediatorTa asociaciis saqmianobaSi sa-
konsultacio funqciis ganxorcielebis SesaZlebloba, 
naSromis avtoris mosazrebiT umjobesia „ucxoeli“ eqs-
petebis nacvlad Caiweros „mowveuli eqsperti“.
Sesabamisad, rekomendacias warmoadgens, raTa kanonis 
proeqtis me-15 muxlis me-3   nawili Camoyalibdes Semdegi 
redaqciiT:
3. mediaciis sferoSi damkvidrebuli saukeTeso praqtikis 
saqarTveloSi danergvisa da ganviTarebis xelSewyo-
bis mizniT, mediatorTa asociaciis saqmianobaSi sakon-
sultacio funqciiT SeiZleba aseve monawileoba miiRon 
mowveulma eqspertebma. 
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X. daskvna

mediacia, rogorc davis gadawyvetis alternatiuli sa-
Sualeba, efeqturi da warmatebulia, raTa konfliqtSi 
myofi mxareebis samarTlebrivi Sinaarsis sadavo sakiTxe-
bi gadawydes naklebi drois da finansebis danaxarjiT da 
mxareebs mieceT SesaZlebloba SeinarCunon erTmaneTis 
mimarT civiluri damokidebuleba, rac naSromis fargleb-
Si SedarebiTi kvlevis meTodis gamoyenebiT gamovlenili 
SedegebiT dasturdeba.
mniSvnelovania moxdes mediaciis swori formebis SemuSave-
ba da mxareeebs Soris SemaTanxmebeli procedurebis war-
moeba maTi gamoyenebiT ganxorcieldes, razec detaluri 
rekomendaciebi aris mocemuli naSromis mecxre TavSi. 
Catarebuli kvlevis da SemuSavebuli rekomendaciebis sa-
fuZvelze dabejiTebiT SeiZleba imis Tqma, rom mediacia 
unda daefuZnos Semdeg sam aucilebel princips:
a) nebayoflobiToba: maqsimalurad unda moxdes mediaciis 
nebayoflobiTobis mxardaWera/uzrunvelyofa, rac kanon-
mdeblobiT gaTvaliswinebuli savaldebulo mediaciis 
pirobebSic gulisxmobs SeTanxmebaze nebismieri formiT 
iZulebis dauSveblobas.
b) konfidencialuroba: gaizardos mediaciis konfiden-
cialurobis uzrunvelyofis garantiebi, mkafiod gani-
sazRvros misi SezRudvis safuZvlebi, rac iqneba media-
ciisadmi sazogadoebis ndobisa da mimarTvianobis zrdis  
ganmapirobebeli erT-erTi umTavresi mizezi.
g) mediaciis procesis subieqtebis saproceso garantiebi: 
umniSvnelovanesia sakanonmdeblo doneze garantirebul 
iqnes mediatoris saqmianobaSi Caurevlobis principi da 
uzrunvelyofili iyos procesis monawile subieqtebis 
saproceso garantiebi.
mniSvnelovania mediaciisadmi sasamarTlo xelisuflebis 
politikis gadaxedva da kanonmdeblobiT gaTvaliswinebu-

li mediacias daqvemdebarebuli saqmeTa CamonaTvalis 
mimarT savaldebulo mediaciis meqanizmis amoqmedeba. aR-
niSnuli gazrdis mediaciis gamoyenebis praqtikas da mo-
qalaqeebisa Tu advokatebis mxridan dainteresebis zrdis 
ganmapirobebeli gaxdeba. 
naSromSi gadmocemuli mosazrebebisa da rekomendaciebis 
gamoyenebiT moxdeba mediaciis, rogorc yoveldRiurad 
moxmarebaSi arsebuli samarTlebrivi institutis rang-
Si ayvana, rac misdami dainteresebis zrdis indikatori 
gaxdeba momxmarebelTa mxridan. msgavsi midgoma war-
moadgens winare naSromis erT-erT rekomendacias, razec 
dasabuTebuli msjeloba aris kidec mocemuli, Tumca aR-
niSnulis paralelurad erTi mxriv, sasamarTlo xelisu-
flebam da meore mxriv, kanonis miRebis stadiaze, sakanon-
mdeblo xelisuflebam unda uzrunvelyos yvela SesaZlo 
meqanizmi imisa, raTa mediacia mWidro kavSirSi iyos saad-
vokato profesiasTan, rac kvleviT dgindeba, rom evropis 
qveynebis magaliTze  warmoadgens mediaciis ganviTarebis 
mTavar faqtors da safuZvels.
mediaciam msoflios sxvadasxva qveynebis magaliTze 
warmatebiT daamtkica, rom is warmoadgens davis gadawyve-
tis efeqtur saSualebas da obieqturad imkvidrebs Tavs 
rogorc yvelaze moTxovnadi davis gadawyvetis alterna-
tiuli saSualeba, riTac kidev erTxel amarTlebs lordi 
filipsis1290 sityvebs, rom „davis gadawyvetis alternati-
uli saSualebebis ganviTarebas alternativa ar gaaCnia“1291 
da mokrZalebiT SeiZleba aRniSnuli mosazrebis im kuTxiT 
ganvrcoba, rom nebismieri swored dagegmili da gaazre-
buli reforma, romelic erTi mxriv,  eyrdnoba dagrovil 
saerTaSoriso gamocdilebas, xolo meore mxriv, asaxavs 
erovnul doneze arsebuli saWiroebebis swor Semecnebas, 
ganwirulia warmatebisTvis.
1290 Lord Nicholas Phillips, inglisisa da uelsis sasamarTloebis Tavmj-
domare.  
1291 Blackshaw I. S., TMC Asser Instituut (La Haye), Sport, Mediation and Arbitration, 
T.M.C. Asser Press, Hague, 2009, 241.
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