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womgdsbeab. nb. RA.Lawson & H.G.Schermers, Leading Cases of the European
Court of Human Rights, (sec.ed.) 1999, 33.47.

‘ ob. Soering v. the United Kingdom, judgment of 7 July 1989.
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obogopbo wumgdgdob bmambe Fgbmyegs 0Jbjds dehbyome
waemdmie  gdagbsdonm bibmasemydade” s, 95Tsbscpady,
T ybobgdnmo  babsbdanbaol bsbsdsbhommb bbowsb; depobas
ba%bmpdomem mamydsms dgbmuogel Igbabgd babgmdfonmb ImBogos
rmdobibimbo @ bagobss bigbma ggbmdmme bkabosb®o dobogeb
bigsegdpmm.

33 bagombndTn Jobaswe a5bhy393> odobogobspyos bsJebhm, hams
sgegbom  0Jbgl  Lobgmdfoqymb  dbborsb  s@adesbob  wmammgdoms
Ygbmgegzob wamadidmbommgdel dmbadsm 33dmygbgds s bofobem
abhghgbgdol oygeb dmdebgbgdem  dsmTo  wbsggydzme oo
aondibmmpdgme habggs, éob wmagmgdsbsg bsbgmdfeqmgde (dse
Imbob pgdmybodoqme) bBobae 3dmy3zgh eagesbe magh. dgmbyg 3bbog,
gb sxgomgdgemes ndobegel, hmd ydmybsdonme bmghgdeb bsymydo
asdmgromndob dJmby ebgm bLobgmdfoggmb, dmambon dagsmomace
baJsbmngomms, @aghdatmb osbal Lfmbo %00 — 365 wamydsms
QOOnbaooo 'aa%Qananb, at‘naaQ - bo%naaQnabboa oso;_]hababmas
domo gmboghmmoe adomabbydobs o gofmbabfmbgdob g¥om, g
wdbn3bgmmaabgbes mgdmybsdonmo mabgdampdgdeb biredjeme
023 4300bhgdabmgab.

F036T0 2@2dosbob wmamadngdobs o bbgs yobmboghe obdghgbgdeb
a0amabbgdob bogombo bfmbge 23 ymbdgJbhdos aabbamumme. d2bT0
AgbFogmamas badsbmmasbo Samabbob domfgzob 3¥gd0, ghmo dbéboag,
asdmbahaob magobmamgdabs s, dgmbg dbhog, bbgs Jobhma qapamgdgdh
ab bLaghom bagobm obyghgbadh (bmymbogss Jzgybob gébmgboyme
mP0Tbhmgdab, bobmgapmgdhoge mbonbmbmgdabs s Hghodmbanme
donoabmdob o339, 9Tgbbogmdabs s absTommab magewsb ayomgds,
Imbamobs o fblbmgmmdob a3, dsbnmdbopgmgdob s3tmbo-
&odobs s dongyghdmgdmmdeb ubbhabzgmymas) Imboeb. Foabdo gb
bsgombo aabbommmes spadesbob mamgdoms gghmdnme babadabarmmmb
ombobdbaogbgeeb bogygdzgm¥y; ygbdar, Igbfozmomos 2@adasbeb
wamgdims g3bmdaeme bobsdsbomab bidmbsdsbomm bLodobmsma,

95J3bomo sp2desbob mampdsms @y dohomam magabumamydsms pagzol
034 mdnmo dnsaasonob 30-10 31']5@0[.\ 3.)3(“;_]3536.:')01:‘5 Qadasfanéaaom.
3349090 pme mabyabgde gybebmds spadnibob vamgdoms gzhmdmme
bsbsdsropambs o areadasbol waymodams gzbemdmmo Jmdoboob
3207930 ommpdgdls s 39bhabgdgdl bsJdgqdty, bmdmade 3o6bommu-
@ras eadosbal namgdems esgzeb 23 bigbmsdmbabm obbdhmdgbdyob
>bbgdmdob dmgmo Ighompob 306do3mmmdaTa. Sbgme bsbytdmagoe
bobadsthmmmen 3@ ob Igbfagemad, Igbadamgdgmo gobams, 3233964300
o\‘n_ aa(‘oOm Loﬁanbn, ?aarpanan, o9 -Oob@glm JM%neoobn aaanbad)anb
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mogebnamndob agnmmdab gabhamgdob monao%a,:' >3350 obagy, bmd
reobadogadn magzgbobs, oy bmpméb 2agmgbsb Sbepgbms gzbmdmem
baaobmqobéna bnaéog?n analSQ.N‘-m JnQnQndvaéo, dﬂa@@ﬂég@o Ly
badobamgdboge (amempdgdo oghagonme sBbhob pebgomsbgdsty,
a>dmbsdaob  msgobaaymgdol  Eigymedol  bigbom  gabmdemeo
anQamaaanb Fv.\anua@obaba%a, dobo Q)O'ﬂ@mbob l:o.;sqa&oaanln )
pohgdmmadons  ymbpmoldob wbmb  dsmiblob badsbarmosbmdab
396bobmghatg.

32dmbahzob magobmmmadob wmompdob ob IbeTzbgmmds, bmdg-
mo@ dob osgobuasm y gImgbsdonm bibmpzimmgdida badsh-
omosbae gbo3gds, yome sbob 3:.34‘"'13010060'63@0 0dob smbodgbobs,
ébmd scpsdaabol n@mgdgdobs (bmaméb(y ,obmngomnho obdnhgbgdab™)
0o wbofobm ablnhgbgdob” (365020 gadngzbob Jobmdoma bobosme 533
©> gb Jdobmdommds Jdbob bogymdzgmmbs > Fobodohmdsb od ewgob
bahsbsdghiw, dmd ,abragepnde” s Lbofobhm® ebdkahgbgde 4
wbos (abhimzomyobmm, bmymbyy  a26ggbgdame, Oémaosomnbaaos
dmfy39homo s, doo mabha — bmymbg adohablohgdymme daboablbob
dimbyg (3bpdgdo, sbg — hmamb ,bofomabs” s ,dmpmmeb”, sbes —
wdghdmba” @2 ,bmpaob” johgambogdo dame ymabognboe aoagden. 9
(3bgdsms  eybowonme Bobssbhlo whooeghoysmopsignmes; obobe
gbhmodgmbgh dmoazgh 36 mbmoghnb p36:30bmdgdgh. ymagmagade

? 4mb3abaank ydmemgdgdab gammyende obdghdbgdapges ghn-ghne 3603byerm-
3560 Igmeees, badgmbsg ggbmdgme bsbadsbommm aaamnuaﬁaab. 0a0 dody3gds enba-
dognb @ 3bs bhagheygh, sb@mbogm Ignmeb. gh 0dsb BaBbagh, bmd ymbaghyeade -
imgabadgme ymbagddpde aoadnme obws eJbgb @msbsdnmbmgy @adnmgbsdageme g3-
t‘ln-}‘oqm ba‘naaQnaanh JMEODSLO?n > 2bs 0d phmnb JnE@aJhO?n, t‘ln@obau Jns-
320002 ogm gdnTaggdgme. BgdmombaIbym gmarpmsbh pheiw, gghadgme babadsh-
nma 3admegabgdb bbzs dgmmegdbsg, hmambnges: sghmbmdonbe 3b Igmehpdome
obdghdbghageal dgmmpgde, Igaabydal oagabmamgdeb sbhy, Jbndmbgonmmdal
3babndo > bby. (ob.F.Matscher, Method of interpretation of the Convention,
Jbgdoe e The European System for the Protection of Human Rights, edited by
R.Macdonald, F.Matscher & H.Petzold (Ed.). 1993. 33.75. ob. 53b3m3g Bydlinsk,
Juristische Methodenlehre und Rechtsbegrif. 1983, 33.28). 5J37 mbees snbadbmb,
4emd babadsbomab dbgugegbdgme bidabmsmmn dobomsse yobgobieynbns @
Fomrtgdon 0Tgnsmas Bmyse @ydgmydpde, hadmpdbsg bighem 3admygbydena ma-
6036mangds ajab (nb. Jacobs, The European Convention of Human Rights, 1975,
a3- 13). pomgg mgdss yembagbynnb nbghghdbgsgeeb bsgombnde bym g b gmodomo
badobmpmob Fgbabgd g96ob gmbznbpasbmsb 30dsbhmgdado (23 bagnmbby ob. Heribert
Golsong, Interpriting the European Convention on Human Rights Beyond the
Confines of the Vienna Convention on the Law of Treaties. yhgdpede The
European System for the Protection of Human Rights, edited by R.Macdonald,
F.Matscher & H.Petzol!d, (Ed.). 1993).
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nGQoaoQgc‘m oEOaéabnb (33 baa(‘vmn ba,ia&:n nEOaéabn'b Q"GG"I"
9fgmdb bgmb o dobhoon; pobe d9dho, gaod@oba oo ]geb, émid
ssdosbob pampdems igomads bighom yymomremgmdob bofeb-
b0 s pgdemybsdnnme bobmaspmgds fahdmymanbymes apsdesbol
mampdems agmmmdob 20659y, 23 egambobbobon, mommgpme
sesdnabob  wampdeb i3z, Gmpmby obmogompgbo  ebdghgle,
ndsgbanmae bighma bibmpspmgdhog obdghgbaesy Jpodmpds
asbgobommme.  bfmébge 23gmeb  [ohdmpands  madekhoblekgdam
0bdgbhgbmo 3:bdmbobazanb boJobhmgdsg s dobo bobhaqmy.

* %k ¥

OBE:') Oaﬂb '33[;.:503, avg “)001"‘!3 0350 %OQMOQEO?E‘SQH 36«16@330-

O“d“l“ ?ObobVaaan '30“""0"0@“ .\Qaaoasob ﬂg@o&awa ©s dobonse ms-
gobaamydsms sgzoeb gabmdgme 4mb3nboanb d5-10 dmbmom aomzos-
grobfabydmmo mamgds — gedmbsdyzob magobyamgda.

bssdnbm 30\@03030 3;3015)030[1 maaobﬂg@oboh ﬂ%éﬂﬁaagumgnb
33bbs ymmbgdum 36073bgmmdabs s 2JHmemmgbmdab, 59 mamgdeb
350'3353@«:3«1;\3;5 s dobe nEQnQnaoﬂbn BQGQBOQ.)G 303«13Q05a60
bdggogeyghmdabs s bmpegbo bobmygmgb yo330begds.

a2dmbadzob msgobmamads mgdmybsdogmo bsbmysmemydab gho-
gbm ndnsghab baghegbimas dohbggme, beagmen doba Bbubagmymes —
babempgommgdboge mgdmybshonmoe Jbmgbadob Fsbdsdgdon qnb-
Jgombohgdab bsbogmpbmm Jobmdom. gb eJowsb Fabdmeynds, émd
asdmbahzol mogabmgamgdob mbdage dgbgds, mbdoge wmedgohmzs
aoshbos. 030 bhymose wbogghbompboes magobe brbesmon. ogo ghe-
tohmmmoace do%sboy shob s baBumsmgdsg. oae by Isb@m mogobos-
330 boyggmg o mobhgdnmgdas, ahedge edagmbapmem bbzs mobg-
dmmmadams agzeb bagygmgbem 3%,

w3Bhab 203mbahzob” dmmbmgbomngds 0dsbgbdmbom sbabosmgdh
ae2302bb, hmamby dma¥bhmzby 2bbgdob. eze 20630bhm3gdnmes od
Aajdom, bmd ambyds swidasbol dnbydhogo dmbidmzabas, beme
9939(36930b Igbodmpdmmmds — Jymob 3360mggmre s@bedndo’. s]gmab
Pobdmmygds ,o@sdasbob dmbgdome wamgds magobmaymam gedmbadmb
mogabe sBho, &sbsy ambgds, bmpmbiwmsy 26 gbos grgdmegh ab,
Johbobmdb 3533sbhodgdal babom".! s3pbim, aedmbadzeb mazebwg-

obgymobgme  @&.ghbyebobs @ sdghaygme @&. Pad@bob BxdmsmbaIbmgere
3.‘3«.5;‘»33;3330 godnbgdgmes  Jasds GSMBnQaJob bhohonmob boappggab
0’0301)39@03.’ - @3‘7”0"4"0":’@” Jm@ndﬂ‘_{gén Jl‘naalmﬁ aafaanggqm 3@3173[00.
nd.  hadama spednsbol poemgdems migze ghmzboer @5 boghesIméobm
bsdstbarogm o (§. ymb gommnsb bgesidmbmdon), mdamabe, 2002, 35,244,
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gds dobmgbgdeb mgambgomeBogoob sqgomgdgme baTmammgdos;
33333 22dmbahzeb magobuamgds, bmpmb dnbjdoma we3mads,
07dbgds eggdebs s Fpbgoymndgdeb b dabdm bagmordag
wpodmboyzob”  dmbgdbhog dmmbmgbommgdab, sbedge  dome  Lbge
20303bgdobsmgob 2o%nabgdob, Jom J53dsbodgdeTe bbzoms obkiyg-
bgdab sbgmagg dpbgdhog dmobmgbampdab. sJgesbzy Fobidmpands
sadasbob wmaymadag, Igadymb bbgams Ygbgmpmgdgde Lsymmobab
dgbedndaggdmom. gb mbo phmoghmesyogdohgdnme dmmbmgbommyds
ssdosbobs Bgbsbedbagsre 2bbbs sdghoygmo ymbbdodmaoghe badsh.
cngmb (35«160@3: baaonaqoboaa - baE@mSB;: ,,afgaanosma biﬂ(‘)an@n
©23b6fdnbmb, Fmidgimemgds Imobrabmb, ©2dygombmb b buyma
Ansdghmb 3obdgh 56 As0dph, bmgosmygh gomsbhgdgdde ymgymoegob
dmogéoe bigomes bmmdy s vemalb 303mmabab sbogbres dmgmabgdab
326gomabndaty. 29 qammgdob hayamos, 23 wbabob habTmds, gb 0zoage,
b33 degbdme  spsdosbob  dmbgdob pghwm-ghmo y3gms¥y pob.
smdogghomgsbgdgmo sbdg]de. sbsmmpyonbar, ndob mamagds s mbako,
bbgobaab doomm zodmdfzgze 96 Tmodogmbydame ewgs, wembgbie
d60dgbgmmgabos bagmmadn dobage Ygbyrgmydndeb hidmgomodgde-
bamgob, bmdmaeb bogndzam¥Bgg gomodregds hagbe ybsbhe mgoedy-
39(3bgdaba.’

2dppboe, godmbodzob mogobumamgds sbho Ishdm mgomébgegno-
¥agyoal, 3édpm sadasbob ymggmibboge magobugame asbzemabgdob
sggemgdgme Gobadohmdas. diphad 3admbsdzob magabgamydob 3bo3-
3bgmmds dbmmm 23 sbdgi®adom abh sdmofuhgds. ghm-ghoe, Tgbad-
e y39maby 86033bgmmgabe sbdgitye Lfmbgm ob gsbmagm, bmd ogo
J933sb0d)ndab 39dmgmybab, dobe domfygeb baBumamgdss, Gab 3365353
ymggmagebo Ibmababe Fohdmnmagbgmes. bfmbge sdohmd 5dkhdgzesb
dabs OMO"T"‘O“"UQ boBUQQVogmgn. ba%maocgma&o'ﬂn 'UBQ"‘ M“)bgbna-
gb emggdebs s Igbyonmydgdeb dmubomoetde y3gmms 0d bajombesb
dodothmpdadn, bmdmgdaon doba ysbmbogho obdgbgbgdob bagbmb
doggneabgds odabsmgab, boms osbmb J53dsbodgdabs o Jbmabgbob
abom. bfmbge 2ok Fobdmpands a2dmbsdgob magobuaymmydol, dm-
30160 ba%naaQnoaboan osﬁaéabob hadnmbgah%a boﬂa(‘in andvabooaob,
egdmgbhodonmo  dhmagbgdob  asbzomabhgdeb, LaBmasmgdhnge
d0%bgdnb domfggeb, Fom Imboeb — o>sdoabol bz @mgdoems

nBbabygmygmaggeb bsdysmgdob Bgmgs. dsbgg gyogTobroynds 33 osge,
byamgdob habdmdob ba'an'af‘)mabao.

* Sanlon T. “Theory of Freedom of Expression”, 1972 (204). Logyzob
magobmeyemadab 36073bgmmdaty ob. s3bhgmag Redish M. "The Value of the Free
Speech” 130, U. 1982. 33. 59.
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3:;30‘150030[} maanl)-acaq'aanb baan, t‘ananﬂ'ne bafa(‘-)m nBOgt‘)abob
domfggob baTmammgdobs, 3obbsynombgden bsnmae ®ssbadgmgb 373-Ta

33 q@mgdob (bmdomds sd(3nmndds, zedmhgbomds dmmazafggdds

n@naa(‘) -ﬂasga@ ﬂmqabaa oo vaog:maa Bt‘uEanhao. dmgndbds,
bmdgmogg 233-0b wmBgbagba bobodobremmb dmbadaharmg oym, IgboboT-

6330 dghsgmmébs IgJdbs: ,oegsms mszabygasmo 3s%sbe". dobo sBhom,
wboembds 0hfdnbs, bmd baghom boggmab domfgzob bagygmgbm Eghbe
(65%300b3a hgdns — 5.3.) nEgem> Magebymome mbmaghmyagams ogm, 4...
39332baggdab bamggmgbm boBmde — gb athob badasbhm ymbymbgbmanbab
osgobmagar smaahgdamoe a%hab dgnngds” — mige 356.° dmgndbe y3g-
oty waba geiqabydame s dgmste Igbgonmydgdolb gedmmIdab
obforomdob Fabasmdmyy ardmmomms s doshbms, Gmd godmbaggeb
0s30bnmndob gbhmimgbna a'\.‘nf‘_m ob 0gm, bmd doggam dobegob dmJdg-
tegdob sbbo s gbsdmydmmds.’

oegoms hsbImdob brTadbmydomsb grdmmomms dhsbrgabog: ,d5m
3ob3 dmodmzgb hggbo Eidmyyormpdmads, bfdmem, bmd amboghgds
as0dsbizndes manmsaamaa'ﬁo. obobo séh 5ygbndmbgb ,Ggbhagb”
n3gobuaymadstg” domms s ,mog0byamgdab” 253565300606, hmamb(y
d0%a6b, obggg, emgmébg baFmamgdob; — (B2%p0bds hgdos — g.a.) ... dom
bfsdam, Gmd magebyamgds dgmboghgdeb gebampdas, bame 3:3350s-
mds yo — magobaamadobs; dam bighmpsn, bmd s%bmabgdob magabumea-
rds aygompdgme baBuamgdss dmmodyoynbo bodsbmmob smdemba-
hgbae > 32bs3bEamydrmem @3, bmd apgems hbdmds y3gmaty nubm
baTFnTo Igadmgds pobrgh, Homasb: 0T Fmdb hgdhgbasb, hgdhgbos —
bodgmgomb, bodgmgomeo yo 5dndbhgds bibgmidfonmb bodysbgb s
wbaghabmgdobsygb 3%s dbmmme msgabyegsem dbgmmmda®y 33an"."

b sbmgobo gubommydab s3:b50mpdma 3odmbaghgab magobyamg-
dob 360Bgbgmmdsbg Fobdmdsmygbmmdoma ydmybsdoob aqmbizambo-
épdabamgab. 3:b dabhogare s gbsbodbsgae sabadmms gb: Eydmyhs-
Gonmo ngomdlabmggmmds msdmyowgdamas 2dmidbhgggmms wbsbby,
s0bhomb obgmo Fobdmdsmagbmmgde, bmidmadon bovmygmgbme 30dmboe-
&300bgb doer Fnbgroummmpndndls o obhghgbgdl s, fobdmdsmagbgmms
-85.16"63 —a203mb m33056m0 3dmdbhggzmadab Jénbgaaabn.”

6 C.Opankosckud; P.Jlonaman; 3I.JleHtomcka - «Bepxoenbii Cyd CUIA o
lpaxdarcxkux npasax u ceobodax», win. «bera» (Monewa), 1997.

7 Gitlow v. New York - 1925; Abrahams v. United States; 250; 49: 616; 613
(1919), 33.630.

* Whitney v. California - 274.US. 357 - (1927), 33.176.

* (Whitney v. California, 271; US. 33.375). gb médapa mabadgmpds zsdmbaggel
@s30bmaampdobs 39-20 ba'a,jvasnb (0-008 fmgdT0 bodmprmmemg radyzombm 539-0b
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32dmbahzob magobummmadab sbgme mébdsge bgmgs, Amdgmog
mogredobggmie  93hmdsTa  hoabsbs o  bmdgmoyg  pdmaghgh

3bpmdgbhb Fobhdmaagboo g3hmdam J359bgdde 58 eagebuneympdel
oqoabaﬁnbamsob,w emgb  bogmggemosme  sbhab  dgzembgdgme.
doaamomare, sreadosbab wamydims gghmdnme badsérergmob (3bmdogme
bdggosmeb@gde m.3.3sb0bn, d.m'dmagmo s b.mbdboyo donmomngdnyb,
bmd  aadembsdhgob osgobaamgds ggbdbompb bmmb  sbhumadb
4dmbagbzoom gomgamabfobgduma mamgdydaeb anaa?o."

aodmbohzob mogebmamgdeb mbdsge bgmgom, dobo wboggh-
bagnumbmdab opgom astghgdmmes spsdasbeb mamadsms gzhmdgme
ombobdbmogbgrag. gb bigogob spodesbob wamgdoms gzbmdyme
babsdsborammbs oy gzbmdaymo ymdoboob g3gms 3.\5505380@;5 o
3§ y3gdomndersb, hmdgamoeg 32dmbaghgzol magobmamgdsb Fggbgds

s bomsg gb gompds mobgdampdoms 2ds o ed dnGg@onob
dmbafommys. ggbmdgmds babirdobonmmd zedmbaggob maaob-ﬂggaaab

wimos wgho-ghmo bodsbobm Fobadobmds mgdmybodogmo bsbmpa-
omgdeb dbmybgbobs @ menmyameo sceadasbob 3;5300‘;.}60305:0‘)3«1[}“.”

sbgmoe mbdsge bgmgs 336babmghogh Igbodadobo Ibmdmadsdyoyab
bdggngoypbmdab s, Fobmsb ghose, 63 dehomsce dogogmdydb,
df‘)oboén-ﬂaobba 0w bo:EQaAOGBB, 6m3@33om:0 baqadqaas‘g@mbb
>3303bob wMamagdoms gabhmdgmo bobidsbmme msgobe dm%agogdal

993 Toggdobsh Igbadsdobe bbzacabbgs 3bmdmmpdpdob sdgdaggdeb
ebnb. 26bsgnnbgdon djsnome jo gb msdmgomydamyds ol bajdgms
asbbommaabab gmebrgds, dmdgmeq Jgmoeb magobugmgdal dggbyds,
3obso@eb, wimsghgbse, bLfmébgre dbgbebs og Gomy- épom
3omTyndmmdob dagh magosbme gnbjgocb Fgbbuymgdon bryds
bo¥masemgdbogo  obdghgbel bagombgdby mos bo¥maamgdhoga

Immodoggh, bidshamgdhog sBhmgbgdabs @ ba®myrmgdhag (36mdaghgdsde.
bimbae sdedmd, boggbeg 1978 Fomb o3-0b  ymbabglbds donme 30
sb@oabadmsghedm baJdosbmdob Fgbabgd, bmigmen EIbssgmare s3bempdes >T-ab
dmaghmdnb Fobsomdmgy bydablaghe 360y, Vgabaabigmagma, Fobsbfoka Igabmdans
o dmbm@o 26Bhibzem FgJdbama yaemdo obgymbhdagganb 333635mpdab, 233b oo
agom@sge 3mdyzs. gobioboob ool sbaddamped pabippbaes, bmd b s)de
boymgymmsm 396229b 039302, harysb ob dodsbhagme eym od gamydeb Fobromimya,
bodgmeg  bidsbomaeshse omgmpdmes  bbga Domodpdeb @apgeb gmad@ess
b;'ﬂﬂaﬂ-oboqu (bo%a3b3s hgdnas — 5.3.) bfmbgre 33 sb3dmdnmabmme 23dab a%dm
dbgBoregbdabs s ymbabhgbob mdhsgmabmded 35306 Foagm Imboyn shhggbgde.

Y q3bmdsTn gadmbagzel megabagmgdab smeshgdobs @y @adyarrdydab nbOmt‘mah
Gabadpdaty 6:36md 0 yaemyg mage gdemabyds.

" D.G.Harris, M.O'Boyle, C.Warbrick, Law of the European Convention oh
Human Rights, Butterwarths, London, Dublin, Edinburg, 1995. 33.372.

2 Handyside v. the United Kingdom, judgment of 7 December 1976, Series A.
No 24 para 49. ’
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obynbogdob Bbpbzgmymas, phmdmebmesg b shbgdmdl
pgdmybhodomme babmaopmgds. bmymbg gghmdmmds bobadsberammd
gho-gha baddgby mageb 326hebndaTo (hag sboghbobgm sheb 5dmamd
godoebgdgma  babsdshamal bbzs a36habgdgdls ey aoaf33s-
Gomgd9de) dowmmoms, ,obhs dabm dbgbob 5]l 3dmzsbs g303bh3gmmb

sbgme obgmbdaggos s ewmypde, shsdge bombbag s]gb pgmmgds —
dJoommb  obobe"." 23 gmbdgmobgdon, go]®mdhogse, Gemmdob
bedsbos Eabdymo zodmbaghzob @magobymmgdeb, bmymb obrogepad
mamgdibs (abrogomund obhnhgbls), s 33dmbadhzob magobmamadab,
begmbg baghnm-batmysmmgdhog, bsfatrm abdghgbb Imbob.

2dazathae, admbahzol mogebyqmgds, cmamb(y obmogenbo
obthghgbo, 2ho dobh@m gopsfadzgmes babmyemmydhng ebdghgbgdmab,
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3:-130'333 05(5063b36mo5.

336013-9@30 dmsaoseooa Qooanso aaanbaoanb ""’3“["'{]‘3‘302’“[’
Qouﬁgmbob Loo&amm ga&a@obn. dmsaosonnb 33-1() 3\05@0[} l-gmo
3-05360 Uao@obamanb 0%60533@5@«5[} 3.:3015;030[.\ nogobomamgdab
bagodhen Bgmobmeymmgdab ﬁoﬁbaa@aQ ©> 5350@360301 ba%q3t‘1360|¢
dowmbnsgzsre. aaaf‘na 33«.63 3-35300 dobo QQ%QgQanL\ ?Obodgobgmaab
nngomobfobgdb. ondgs, 2J3g doqmomgdb 0d Jebmdgdh, bmigmas
2tbgdemdab 5dmbzggsden Igbmamze mabadzqd0s. yohdme, dogmongdl
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0d gobmbogh d0%bgdb, bmdgmms wobagagome zadmbodzob mogobuma-
mgds Igedmgds Ipebagemb s goengg mb sgEoagdgm dobmdab:
dg¥maezs gbes oymb Jebmbom a3mzsmobfabgdame s, 33:bmsbagy -
amomgdgmme egdmybsdemm bobmyammgdao.

39-2 3ybjdeb Igd¥myegyme ©adymgdgdo, bodgbaaqy obobo
asdmbadhzob  magobaamgdeb  gbompogob  aebamgdb  sfpbgdgh,
0dagebmnmim 39 gramgdob a3habdondb Fohdmawmaqbyb. 3bans, el
asdmbagob mogobuaymadolb bydebdoghe obgmo Ibmuwgs, dmdgmeg
d9-10 dgbmob 35-2 3nbihob dmmbmgbgdl b sydagmaemgdl, monT-
30%0mea. d53bhs3 magobmagae ob gabgdmpds, Ged 333sbhmmpdnmoe
b obgme gbmmegs hromgmpds, bmdgmo dg-10 dmbmob dg-2
Jnbjdob dmmbmgbgdb oydsgmaemgdl s 2k bbgoagedn, boes,
32dmbsBzol msgobmamgdol asbbaBmabam fabampdBe mimmmdob
dg0b0 334363055 ndogpbmumore.

dgmébg dbdog, 3baes obeg, bmd ymbzgbeob gdmangdgde, abgzy,
bogabh bgdobldogho bbgs badasbanmydboge bmbidgdo, obhgbdbgdyesh
dmomnbmgnb domo Jobisbhbob FBmbhom mibamagbse. 9 xnbjesb
spednabol wampdoms gzbmdmme bibidabomem  sbbummgdh.' 3a6
a2dmbadaol moz0bmaamgdabmsb mogegTdohgdam b23dngd%g domgdman
336habgdndls s a3mofyzotomgdgdde aebdabys ymbzgbzenh 39-10
dnbmob dobsshbe, asbnbds s misgmbybgds Gomygpnme eydamy-
380k, (3bgdgdabs oy Hghdabgdab 3db0Tgbgmmmds s Boboabbmdéoge
Adbamado. 33 3¥om 36 236bsBmghs, oy by ogmobbdgdmps domTo
ndmbzgbaonl a33930m”. sbgmo 336330 @ndqdeb smpomadmmds Fahdmep-
agdmms ymbggboab 35-10 dnbmTBo sk dobhm obgmo dsbharmams
dghobdgdsm  sdmbgumae  Ygampbgdema  (3bgdeb  30dmynbgdoceat,
heoambaogas — ,mpomgdgmoe pgdnghodonm ba¥mysemgdade”, sboa-
dge bbga (36pgdgdobs ms» dghdobgdeb shbgdmdomsb, bmimpdoy sk
?agabobow 053335[\ Foéanaansas > prima facie 330 3°“’d33‘ﬂ‘
mmdabsy anmobbdmdgh (dagsmomsc, ygsbmboe gamgsmabfobydumme™).
sradasbob wamgdoms 93hmdgmds onhabdbnogbyesd 16y dsb@m
Jnsdéao‘gqo ?nsoaél\naéoan Qoo:jobma: anasoaa aam, M‘nagq
dg0dndags o 3 zepbs sbaghmo dogamids, dbobgeda, ymbganyos
ny ghodghonlo 33 oy od Ygd¥mueggmo dnbmdob pigpnmmdol
Igbogzabgdmare. dogomomace, 393Bmeggme dobmdob = ,5memgdgmme
egdmghsdogm babmaammgdaBe” gbagabydmoe hadmagamads ,3F3039
babmpaemgdéboge bsJobmgdab” ymbygddo, bmdgmoeg, mogeb Ibkog,

'9 930m3gmds bsbsdsbammd danmans, bmd ymbagbaes ,amabsme abbdhoadgbdes”, dmlgmeg
3s03:rrebabydom (dspsmmomabmgal ob. Van der Mussele v. Belgium. 19831 frob 21
bmgddghin, H2.q 3mbide).
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wdpbodadobo s Laydsceba  bLagymdamob” sbbgdmdom g0bdob@a.
Jdmbggbgoob 35-10 dmbmoeb hgammbo Fnbasbbe s grdmbaghgeb
osgobmaymadolb bgsmeybo gat‘aa@abn 33“"“3'@@3"‘ babsdabhorgmmd sho
dsbhor bepooe 2363sbdndgdom, sbadge (b3 dmsgedes) magebe
aeafy3otomgdgdom bagbonbdym, hapgbsg gbmyegel gbs oy ob
Jobmds s dabmab ghmo ymbzgbgnob d5-10 dqbrroy mogpmsre 26
eIt m3gnmaE 3rdmsybaes.

305311:905 934 mdunme bsbsdsbnmmb dogh F93dbomoe anhabdbe-
gbns, dobo 3bgaaegbdgde ymbzgbgeol @gibEob mibidébs 9609-
abgmmgabe o bagomeegdgmms, sdodmd, bares, bhend godmbodygob
nogobmpangdob  Ig¥mpmgob bsgombgdeb sdmyzmpge n3bhmdnmo
Jmbagbgenlb 35-10 dmbmmab maysgdabgdym babidsbame dhaj@oyob
bombdobymme YbFozamob 2dm32bab gmobbimdees.

bagsrm o6 bbgs Jobmbogha obdghgbgdob wabsgagsre a2dembidgob
ns30bmamadob '33%@0&3"1’ ngdoghogo é2degbody  dobomace
dbmdmgdab dmo(3ezl:

— b opnmobbdnds Ibpnogeb od bs3 smemmgdgm dobhmdaTa,
bmdmmgdogy ymbzgbeeb dg-10 (1) dnbmdas domomgdamme;

= éob boTbagb pedmbsdzal »magobyaymydob bbgs Jdobms
gg@a336cnos ob bofobrm oGOa&al\oamaG badsromosbo adomabbgds
(32§ mbobFmbgds) oo bheogméb doomfggs oge;

- by qgithmbydo sbegbb 393@35.\5 g% yegob 3.\3;6-
m@ob-ﬂ@naob Bgqobgdahy.

58 3bhmdmndgdob 03w To35ds, mogab dbheg, 3nmobbdmdb 03 Iheb-
(3039dab, doamdgdonb, ymbznmEagdabs ey Iggabydob Jhochgbondydel
eofgbomgdon  bomotb, cmdmydlsg gabmdpmme babodathorgrem
32dmoggbydb 35-10 3nbmom p3mzsmabfebydame mamgdob IgBmyce-
gob 309sbmmydymadob Igasbydabsb.

Wimbge sdedhmd, Layamgs bsgoobos bsbodydm ha3mbomgame
abaomao:

1) b> sbob ymbggbzash 35-10 Inbmen esggob bagsbe s bmamboas
dobo mommmdab bighom qobymgdo; 16bgdmdb oy sbhs obgmo
waddmbadhyas, bmdgmBgeeg baghome 2h 3hgmegds ymbzgbeab 3g-
10 agbqnm 0%&0533@3«130@0 ©2(Q33%

2) hsb gmmmobbdmdl Ibmgmgob dobmds — ,aqgemmgdyeme
pgImghsdonm bibmpipmgdsa” (,necessary in the democratic
society") es> dobo mbo ymddmbgbdob - ,Rabggeb segompdmedabs"
(.necessity of the interference") s ,hobhggeb msbabmdeghgdob”
(sproportionality of the interference") 3ggqabgbdsbo;



3) bbb agmmoebblmdb  Ypbmumogol  debmds - ysbmbom
3;m3;@ob60506~ﬂ@n" (,,prescribed by LGW");

4) bo go3mmpbob bbb habgaob smomgdmmdobs o habggel
®:6>¥mdoghgdeb Igmalbgdgdby 0d bogadhm 56 bbgs yobmbagh obygbhgbms
bhomds, badgmos Eabsgagomag ardmbsdzob mogobmaymgds obmmegds;

5) bab badbagh prdmbahzob msgebygaymadebsgsb asbmymaygeme
,,31'-13;@3015;50 ) Sabgbnbaaabgnba" (.,duties and responsibilities")
> hagobas Johbynme oge mibrggnmire; bmymbos Idmyagdy-
mgds aadmbsdzob megobumampdob dmbmdyae padmygbgdob gdmbygag-
dobodo;

G) éab 33@0[)53013[) bgbbr)QovJémBob J&osgnao (principle Of
subsidiarity), 60:33@[\.:0 dnsaasooa aauat‘aaba; aémasgg baboqaﬁ‘ﬂ-
gaes ggabgdolb msgebuamagds (,national margin of apprecia-
tion"); bmpobass dobo gabymode gofem b gabom s bmpmb s0babyda
030 IgBmgob aodobamydmmmdob Tggabsgdaty;

7) bmymbos Joamigde (yomyggme bayghmgdobsede (3mme-
Gogob, dgdmJdgmgdel, ymdgbgoob); bmdgmoes ysbasm, oy bobdsce
g e bgghmpde;

8) o b@obmobhgdo godmaynbgds dobdgmenb dodabe; 306bbzag-
©gd> m 26> admynpgdnmads dbgbob, domggzebesbs, oy dopom-
33 ygdmmdsbosb dodsbmndsde;

9) s bdggogogs sbmagh moqsdsgenb b33q3b ©s bmamb brpgds
addmbohzol  magebuymmgdebs o hgdudegoob pamgdeb Imbob
mobgdamndoms ymbaymoe@eb dmfgbboagds.

10) ésb 6oTbogh ,abaB3gde ghodagyob” ymbagmpes; s b
323mmgbab skl Igbmomgob  pedrbmmpdgmmdab  Igmabgdaty
3°dmbahzob magobummmadon dmbabygdmg biydogidolb 6o 6d Jekob
30bomds, 3obygbs(y skob dodsbhogme yhodeys;

11) b5 236bbgsgndmmoe dopamdgdos msfgbgdyome, ghmo dbhag,
ogndobs > IpbgEnmgdgdel, dgmbyg dbbog — obgymbdseob ao3h-
aomgdeborab d0dobmgdsTa; hob boBbagh ,goidgdeb asedmpgds” s
wdgnebgdome  bggmmds"  (,Statement of facts". and ,value
Jjudgment");

12) bom padmabshgds babgmidfogmb dmbohonbo gomrepda-
a6 g0dmbahgeb magabmaymadabmab dodabmndade o bbgs.

Foabe yagms Bgdmhadmmgmaom bogombb ggbgds. dobmomas, ym-
3007 dompabb (3apmyg mago 3b aboyhago ob aansoaa, dopbd dom bama-
baem yboprgds 3J3» Esndmdomn 0d mdmaghgh dbmdmgdams sbsgme-
%ob bmb, bmdgmns dedsbmndaTog damo s]hnrmubmds s 3badzhy-

mads Q""&“d'ﬂ“""@ 3.\30’:3@05Qa. Qﬂ(‘)obﬂ@abamo 2ds o od dmsngna-
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Gob ehab godmbihzeb mogabmamadeb Igbmmwzebs o dobegeb déo-
nf‘mOaOob ansoaabob 3:;(3.:6333@0@330 od -5.336930 fsaj(bmt‘mba 09 bo-
wsblbob ymddmpyibmgéd gmabgdsb dmembmgh, bmdmadoy Igbadadob boj-
dgdo ﬁloéamﬁnsQUBa. domn 'ﬂbmnaﬁm‘iaa@aba ©s maboqsbremds J36ob od
baghom deOajbob, A3 mdbagz oy badabamgdhog aakgdmgdams od
bogbhom dm3gdmmmdab, bmigmoeg edmbazob  @szabggnmpdeb

Breyegob 26 dobegeb Jhombodgdob doboJgdeb aoesFygzodomgdab
336330bedgdlb. Fgbododobore, Bmpogbmo bsjombydeb ghomdsbgmabsyab

dmfyagdoo 336bommgs dgmdmgdgeme s sbsgmbogbmyma smdmhbo.
babroobab, gbs ow ab boyombgdo momimb aosBbmomos b adabgmnde,
¥mpogbmo domaabo 4o obgmes magobe sbbom, bmd sbaghae bbgs
bagombob 2099Jg3:90 omgdl dmbsfomgmdsb. dspamoemnse, ghmgbgen
bobgmdfogmams  Tggsbgdob  osgoboymmgdeb  gebamgdb (deb
bogobomggbs owm bagefhmagb) 3:6bobmzbagh ob beaghm, dedgmbsg
Ugbadadobo naodmbachaa doggqogbgds, ndsgrbergmare — 0d bogatom
abhgbgbos hamda, mdgmes b3z Igobryres ope. sdedmd,
653k mdob 03 bafomdTn, bmImpdoy gnbgds dmmogeab, dsbdgenab
sb bbgs bgynghmgdl, sbees gbhmgbamoe n3odbhagdol, bi¥mysmmgdhoge
Fobéogolb, dmbomab, dobnmibsofmmgdab sghmbadgdobs s dagygh-
degdmmdobs, o bbgs ysbmbagh obdgbglbgdemsb 333mbadzob magebuneg-
grgdob ymboymmol®ob bsgombgdhb, y3gmasb sggomgdgme asbes gbs-
3:dob  Laeyghmo bobgmdfogmms Fggabpdeb mogobymmadob ansh-
3@03"60 ab]laq'naa. Jobmdoma 30}5360.‘. 3“@“0"&‘0" badomﬁaa%g
aodmbohzob magobnymmgdobs s IJbgbob magebmamgdeb bsjembydlb
mbrob, gobrosb 3bhgbob bsjdosbmds wmdmsghgbse dmmodnyobs s
bobemgacompdhoge abgghgbob bbgs bagombadob 3299Jgdsb gdbsbanbgds;
obggg hmamby — Ibgbobs s @ogadsganh bayombydb Imbeb, gabiemab
oggedogomho  22b6absgdgdeb aoghgmgds bfmbgre dbgbob o6
dsbdgronnb bbgs bsdmamgdgdon bedyogmends.

bagombos mbmoghayserfadgnmmdsd, dgmbyg dbbhog, ebog 336s-
dobmds, bmd gzhmdumo babsdsbnmmb Bmpegbme gowefyzodemads
oy 33bhobgds sbhapghabogm sbhob dmbdmdome 62dbhmdTdo bbhymmosm
bbzomsbbgs hoynhbo ms aobbbzaggdam lLojombems omgbhbagen-
bsmgeb. Tgodmads omizsb, bmd Febsdrgdsby badbmidob sbjodyi-
dmboys s ymddmBogombo ©dnIsggds gho-ghooe 0d bobnymynagsbe
oym, ‘vmaogbau 3 smdab phmb §az:fymon.

2dsbmabagy, Mbes 3moboBbmb, hmd Foabo ob Fabdmamagbl by
> gmgmobimdagm sbamothb yzgms 03 mgmbonme o Ibs]@egmmmo
abdgidobs, 600 addmbodygob moaob\ggmgbabmos aoaoémaba?o Foh-
deroTmds. sbgme do%abo Ighobigtere 23d0(ogbe 0lbgdmps; b
dmagabas — sbhogmboghamo s Jomofgzime. 3bmdmgldams bodbsgmabs
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> bobommeb ridmggs gbma, ogbosg ghagme dmbmybogommea
a2dmygmggob  Jdobmdgdde, sTysbae  Igpdmpgdmore  dogehbego.
sdodymds(y doBba agebabgm 3333763300 dobhomamo ymbgddumsmumée
dmba¥bhgdabe, bmImgdog boggdgmam ogab bogsbm 26 bbzs doboms
mamgdgdeb mibogegee godmbodhzob msgobmgmadel Y5¥muegab,
993393360 boghma bybksme 23 megobmamgdeb mogmenmdab mabrdge-
bmzg ggheadygme bhobpab@gdob Igbabgd s Foba 3@05%3 fsdmagafos

yzgme%y noha bobbqbnbea-fago ob Sadgabaq Qaava'aaaoa-aqm
bsjombydo.

badsgogbmme, dg3n3ompe Foabo ,393373mebgd06s" bmpoghmo
obgme bsgombob 35Unigdom, bmdmpday Jgbadsdabe boyzmmyge dbmd-
mgdsdogob naha gibmm, 4nddmpibnh s Eebdsbiogh borzade
ro339bdadgdmps.

a)a-\q‘om)@:

dodmbommumeos dohmagbgdob mszobugmgdob omgebs s dsbmobd
ghose gsdmbidzol msgobagmgdeb smashgdobs s a9 zobgdeb
obdmbos 93bmdsTo. gb dodmbomgs dotbam obibsgres ks dobhdm
Jobmgbgdol msgobmampdob omgsbesb dodsbegdsTe psdmbaggeb
»agz0bmgympdob 39:%bgdsb, 3bdgee mebidgebegy g3bmdgme dopyma
dpdeb ab@mbogmo, brdsbarmadbogo oy sgommbugendo §6:3dmghg-
dob qygo Yabmdab, e Bmbeb, ,moz0bumopmadob” epabamadob
220bo%mgbobs s Bgebrogomysmybe ob bbgs Jobms obdghgbgdom
dobo ?aangoéagvammaob bodombgbgo. 6366@533300@3:’ dodm-
bom3ed ddIbdghs, hmd gabmdngmoe ymbagbes o Lhhabdabaab
babadobnmemb Ibggenbdme badsbasme gzbmdumo  J394965d0b
baat‘vmn dtﬂ@@géﬁ@ 02 boaat‘)mgabboa O&aqoooobbo D) 3030:(3:30-
mrgdsb gdgebgds d dob mmpeynd  asbgomsbgdab  Fabdeaeynbl
Qoamdé’aﬁnﬂb m)s)aaQ&’naa anmbnasaaol\ 63”33@0[}VOG060°’-

oo yhoemgds 2J3b mindmdome Ipmahgdon sbsmeBh.

993003°00" Tgatgdomn obdgiddo asdmazgyaemes gdmbadyaol
osgobgamadol msggmmdab qesbhamagde 339-bs s ysbaroolb ymbbeyo-
dogonbe  bidsbomabs o  s@idnsbol  qamadses  gzbmduyme
oghobdbamgbpocl dobgmgam; sahgmgy, Lbzamabbze (gbogghbomuébe
ow  bgaombamubo)  bighosdmbobm  bidobmmgdhoge  sidgdeb
dgbadadobo dgbangdo, hmdmado godmbochzob magebmamgdab dggbgda
(>@sdasbob  wgmgdems bagmggmese  gymabages (1948),
bsgbmoImboba Jojtho Immogoygmbo s bidmjsmalm wamydgdeb
dgbobgd (1966), spadansbeb mumgdams 2d3ghaymere ymbagbies (1965),
srpadasbob s Bammbob wamagdims sgboggmoe Jobdos (1986) s
dobomnama ﬂgqaaaanb 'aal\obab aaém&ob Jogdobob Job@os (2000).
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33000 396 s3psbgen rogebsmgeb oy sidpecoé o f.
nb333230 ambabrpo)ganb dbmdmgdab", bmdgmen gahmdsTo sadasbob
dobhomse gapmydoms bgbhmBo bsdo badsbormgdbogo lml.\(baaol\
(>@2302bob Ug@aaamo bedobomob bode fyobmb — pyzbmdgmeo
4mbggbgenb, gghmdob 453nbab badsbarmob, ghmgbnme brdsbomob oo
'aalnbaaolm o-g&onnjeoOBnb) masoabbgbmbab -ﬂdaa'aoégaaa > 33t
bném-ﬂgab Foanac‘mb badsbmmpdhogo gatyggnmmdobs oy wmemydims
o(330b 9539 Hosbmdab ngommbabbobom. 53 bagombob 309m ygmags, gbhoe
dbhag, banbdgbhgbm agm 0d Bmaswo Fabdmmygbob Igbsjdbgmare, oy
60:@-@6.\Q bmpmbo @333 s3am -ﬂ%égsaagdmgoqn 336@30@0
dmbzgb@eom  gemgimabfebgdmem wamgdgdb  gzbmdob 4°390bkob
bsdaoorgmob dnbprgom, bsdrgbamsy Fggbathggobyds dsbhermadbajey-
tmpdeb gabhmdgme babadabrorgmeb 30@3«13.\ boe‘nba'ﬂéaob babadsbrgrmb
doamdndh, dsor Immob 33dmbadgob magobyamgdeb beygbmTo; dgmébyg
dbhog, 03 mgsmbsbhnbomagy, Fobdaondmds v sty wmmmagdsdmbo-
mgdome aaaofasnl) av‘jcoqgagnaa 23 mbo gzhmdgme bsbadadrgnenb
bajaoosnanb 36@00[;'30 o 36(33Q-Q36o o b, 56 mbeo aaabuo@q)ab
o by (anscnaﬂ@aq) 93hmdyme bobsdobangmeb ombobooiyns
4dmb3g6(3nab bgm3gd zhgm bobgemdfogmes obge dmJ3gpday, hmad-
mrnde(, dJohmadob ng sbidohmsdobd, gghmdeb 43390t0b badobasemb
036 bmds. 53 bagombgdda 336k 303> @2 0d A3bogbgogdeb Igdygmds, ey
bsamygb dogoeb b>Jdg, dogmnab bobabpgdeme asdmeys b db@m
3341«13!3@0 dmsaosonnb bobdgdob 350'3353@«16.':[\: ©> bhagob gygo»
aobao"ébob@aQ, séb3dge 08 bageboyom ©by3bgdeb gobsypmgdmacesgy,
"y b Jﬁmbmaaa(bndo 3aBQobo aaovaaqv‘jc‘wn bojaéwaggmbomaob dobo
gaémdob  4o330bhTe a3gbmoabgdeb  Bydepy nbmosbe gzbhmdummo
J(‘HE'JOOO“JO(TO') 3 sbabgdmdal 306«1636'30.

@abaeos, 503«:6500@0 35«1'3350@016.\ dogsbo3ge >adosbab
-ﬂggabama g3bmdmmo  ymbggboob bsdsbmamTo QaadanQéaB-ﬂ@o
débabgodpdobs > domamdgdabade bsJsbmggmmb dnEbOoOanob:
(1995) s sbodyaobs s pedmbadhgel mszebuygmodeb Fgbsbyd
bsJsbrmggmmmb sBsgmo Jasnsol‘ (2004 ﬁ@ob 24 naSQIm) ?Dbaaaanbmbob
aaamdagaaab.

aaannqnangbo ma.\@ba%éobnm aaamdac_noaa dnmasbs
03396hg2s dmdmghgdab badsbmmgdhoge babymdFogmb Fgbsbgd, byemoe-
bygmpdsms asdnggboebs o dsme ghoeghoymbdbmmoab, s2dnsbob
ﬁggoboaob 36nmén®3¢-3@o ©3(330bs s bsdsbhergnob ﬁ%asaabmbnb
3bob(30dqdb. madaoyomsb gdmdpoebaby, b3Bbmdnb wmdbodgbymmgs-
bgbo dgmmpmmmpenbo baghwybos dmdmzbgds dmbgdome badabammabs
> ogbgdome wmaymadgdeb TFgbabgd; memyeb, aéhmogbob, dogmab,
bmbmbs ms bbgems monéoabo > 3.\53;5.}01@36@@41«1 oeyde, hend-



34

mgdo, msgeb dbhey, Bibrbbmmpdes ,bidshermosbo bodsbomal”
Absbgd sb@ogmbo dphompab qommbmgmbes (3ghsymody, dmmodmba,
sbobdmbgmg, @opabmbe, bybyys) Igbgepmodgdon. ggdgingdapéh
dbob(yndgdoe dohbgmmes, gbhwe dbbog ob, bmd osdesbab bogm-
3omesne smosbpdame 9gmgdgde s magebnamydgde fabdmace-
20696 fobpgem (bom B paser) 2 9bgbogh s@adesbyé mahgdgmadagdh,
> dgmébg dbkog, ob, bmd abobo IgdmBrumymes bbgoms geaymgdgdoms
> bpobrogempampbe, bifabm obdyhgbgdam. qdmsghgb mobgdymy-
3ndsp dohbgmmos bagmggmmam d9300mds, oagobwmampds, mobab-
fmbmdas o bodobmmosbmds, bmidgmems @obrdjgoebydmsme omafeb
o3bsdgebmgy bighosTmbabo ngdmds s dmdmeb gedmbadymmpdabag
Fobdmoygbl spadosbob wmaymgdsms byygbmTo pmgobsmgab ImIdgce
wboggbbsmumbe s bgaembyme bighmsImbobe badsbomydboga
3]dhgdo, dsm Imbob — s@sdasbob we@madoms s dobomsm mago-
begemgdams mageb ymbanbans. 23 mzgambs%hobom, dabmgdyme 0J6gds
oy godhyzom, bmd gzhmdgme ymbzgboob JIbgeddmems o ob
bymebygzgmgds, émdmomsy dmgme  gmbggbposs  333bJzsemygame,
hznbogob Fohdmsagbl o3 smgmob (oh@omb, bgrogob gmmbgbs ow
sdmbsgammb, Ahmdmonsy 6:9bmdTo Eaygbgdymoe boyombgde Tgbaz-
ragmos (os 303 Bhgdyme.

43mpzobab 233mypbgdamoes bbzsmsbbzs bipgesmabe dgmmo,
Johdmp, ob@mbonmoa, bebdgdab-bahbani®abagme, bnbdsgogme
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INTRODUCTION

Realization of individual rights has always carried the risk of
violation of common public interests as well as the rights and
interests of other persons. Therefore, except in rare cases (absolute
human rights which cannot be restricted under any circumstance),
the rights contemplated under the European Convention on Human
Rights and Fundamental Freedoms are never unconfined or
unlimited. They are limited to the extent necessary for normal
functioning of a democratic society. In other words, the greatest
gain of a democratic society - protection of human rights, without
which a democratic society cannot even be perceived due to its own
interests - are subject to certain restraints. Yes, rights are limited,
as it is inevitable; inevitable because life does give rise to the
conflicts of moral and legal values. Individual rights often come into
clash with common public interests or other individual rights.
Moreover, the freedom of an individual cannot even be imagined
without considering common, public, super-individual or other
persons’ interests. History has witnessed that the recognition of the
idea of freedom of an individual came along with the definition of
the confines of such freedom and they were confined with the other
rights and freedoms?®. The challenge of the conflict of values is that
it entails the clash between legally recognized, legitimate interests
and, therefore, both parties have at least the right to seek
protection and, at the same time have a more or less justified
expectation that he will be protected and not sacrificed to any other
interests that is as "legitimate” as his one. However, the way of the
dilemma of the conflict of values in a democratic society is only
one. This way is to achieve justice. As conflict of interests is
inevitable, it becomes necessary to harmonize such interests. This
can be made possible by achieving a fair balance between such
interests. In turn, “fairness of balance” depends on the appreciation
of the significance of conflicting interests and many other attending
circumstances. Achieving a fair balance between conflicting rights
and interests is most essential toward maintaining social peace and
harmony in a society and, consequently, ultimate concern, goal and
objective for those addressing the issue of conflict of values. It is

* As Lawson and Schermers point out, it would be extremely difficult to ever
consider rights to be absolute. Any human right may pull back when it comes
into conflict with other fundamental right. See R.A.Lawson & H.G.Schermers,
Leading Cases of the European Court of Human Rights, (sec. ed.) 1999, p.37.
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noteworthy that achieving a fair balance between conflicting
interests is recognized to be the core objective of the European
Convention on Human Rights and the activities of the European
Court?'.

Therefore, it is critical to determine what sort of balance the
European Court thinks is “fair’, what the balancing of conflicting
interests entails and how it is achieved. Examining the main
approaches, principles, criteria, concepts and standards developed
by the jurisprudence of the European Court, which it uses in favour
of legitimate interests in assessing the justification of restriction of
individual rights, will help us in finding out what the ways of
achieving a fair balance are; what kind of restriction of individual
rights in favour of public interests would be considered “necessary
in a democratic society” and, subsequently, tolerated by Strasbourg
Court, in general; when the government’s position on restricting
rights is dominant and when the common European standing is
binding upon it.

Getting a clear insight into these issues is also necessary to
prevent the government from abusing the powers to restrict human
rights and interfering in such rights unreasonably and unfairly by
claiming the need to safeguard public interests, to which states
(including democratic ones) often entitle themselves. On the other
hand, it is necessary to help the states with little democratic
experience to keep the right course - not by extreme restriction of
rights but, rather, by reasonably balancing them with public
interests, the objective that is critically important for a reliable
establishment of democratic values.

The book considers the issue of balancing human rights and
other legitimate interests within exactly this context. It highlights
the ways of achieving a fair balance, between the freedom of
expression on the one hand, and on the other hand, the rights of
other persons or common public interests (such as protection of
national security, territorial integrity or public safety, prevention of
disorder or crime, protection of health or morals, or maintaining the
authority and impartiality of the judiciary). This book considers this
matter based on the jurisprudence of the European Court of Human
Rights. In particular, book provides a deep insight into the
jurisprudence of the European Court of Human Rights developed in
connection with the application of Article 10 of the European
Convention on Human Rights and Fundamental Freedoms. The

! See Soerig v. the United Kingdom, judgment of 7 July 1989.
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conclusions made are based on the decisions and judgments of the
European Court of Human Rights and European Commission of
Human Rights on the cases, which have been considered ever since
this international instrument of human rights protection came into
existence. The study of such lengthy judicial practice made it
possible to identify not only the initial, following or most recent
positions on the extents of protection of the freedom of
expression? but also see in dynamics how the political, cultural or
legal changes occurring within the European legal system
influenced the development of iega! opinion, on the formation of
the common European approach to protection of the freedom of
expression, on identification the standards of its protection and on
determining the fairness of balance amid conflict of values.

The meaning that the right to freedom of expression has in a
free and democratic society prompts us to say that delineation
between the concepts of Human Rights (as "individual rights") and
“public interests” is conditional and this conditionality provides a
basis and precondition to support the idea that “individual” and
“public” interests can be seen neither as separate interests alienated
from each other, particularly as the concepts having conflicting
nature, nor as the categories of “part” and “whole” or “private" and
“common” in their classical sense. The legal implications of these

2 Evolutionary interpretation of the provisions of the Convention is one of the
most important methods employed by the European Court. It follows a
dynamic, not static, historic method. This means that the concepts used in the
Convention must be understood within the context of the modern European
democratic society, not within the context of the time, in which the
Convention was drafted. Along with the above method, the European Court
empiloys other methods as well such as autonomous or comparative
interpretation methods, margin of appreciation, principle of proportionality,
etc (see F.Matscher, Method of interpretation of the Convention in: The
European System for the Protection of Human Rights, edited by R.Macdonald,
F. Matscher & H.Petzold (Ed). 1993, p.75; see also Bydlinsk, Juristische
Methodenlehre und Rechtsbegrif, 1983, p.28). It should also be mentioned
that the Case Law of the European Court is basically causal and the general
provisions, which find a general application, are relatively rare (see Jacobs,
the European Convention on Human Rights, 1975, p. 15). The issues of
interpretation of the Convention in relation to Vienna Convention on the Law
of Treaties are a different topic (see Heribert Golsong, Interpreting the
European Convention on Human Rights Beyond the Confines of the Vienna
Convention on the Law of Treaties in: The European System for the Protection
of Human Rights, edited by R.Macdonald, F.Matscher & H.Petzold, (Ed.).
1993)).
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concepts are inextricably bound up with each other; they
encompass each other or result in each other. Protection of any
individual right promotes protection of a common public interest
and vice-versa. Moreover, it can be said that protection of human
rights is a precondition for common welfare and no democratic
society can be imagined without protection of Human Rights. In this
respect, protection of the rights of each individual can be seen as
an individual interest as well as a common public interest. This is
where the need for and a challenge of harmonizing conflicting
interests arise.

o ok

Now a few words why freedom of expression - the right under
Article 10 of the European Convention on Human Rights and
Fundamental Freedoms was chosen to study the above issue,

The motives are associated with the special importance and
topicality to secure freedom of expression, specificity and certain
challenges arising from the importance of this right and its
ontological nature.

Freedom of expression is recognized as one of the main
cornerstones of a democratic society and securing it - as a vital
precondition for successful operation of democratic process. It all
comes from the fact that freedom of expression has dual nature
and dual implication. It is completely universal in character. It is a
goal and a means at the same time. Not only is it an
independent and self-contained good and value but also the
best way of safeguarding other values.

On the one hand, freedom of expression is a sine qua non for
self-realization and overall and free development of a person.
On the other hand, it is a means of identifying and achieving the
truth, without which no progress can be imagined. That's why
freedom of expression is fought against in a totalitarian state. A
society must promote pluralism of ideas and views in respect of ail
the matters falling within the sphere of its legitimate interests in
order for it to keep the course of the truth and progress. This is
what the vision of freedom of expression as a means of securing
public debates on public interests, development of democratic
processes, achieving public goals, including safeguarding other
human rights is based on. It also is surrounded with a danger of
suppressing this freedom.



40

Such dual vision of freedom of expression that was a chief
argument in European countries for recognition®® of this freedom is
universally established today. It is held that freedom of expression
plays a central role in protecting the rights stipulated by the
Convention?.

The European jurisprudence of human rights is permeated with
the idea of the dual vision and universality of freedom of
expression.

Such dual vision determines the specificity of the subsequent
issue and, in addition, the main approaches, criteria and standards
espoused by the European Court of Human Rights in formulating its
positions on different problems. This approach is made most vividly
manifest in considering the cases related to the freedom of press,
as it is by discharging their function by the press or TV and radio
broadcasting that open public debates are secured on the issues of
public interests. As the European Court held in its judgment on one
of the cases (that has been cited’ a number of times in the
subsequent judgments and decisions of the European Court): “Not
only does the press have the task of imparting such information and
ideas: the public also has a right to receive them"*. This
formulation, in fact, puts an equation mark between freedom of
expression as the right of an individual (individual interest) and
freedom of expression as a common public interest.

Thus, freedom of expression as an individual interest is not
only bound up with public interests but at the same time serves
as a public interest as well. The dual implication of the right
entails its double value. Therefore, when freedom of expression
comes in a conflict of values with other interests, this factor must
be reckoned with. Consequently, it becomes clear that compared to
other rights, the need for restricting the individual right of double
value is more difficult to substantiate and requires a far “weightier
justification”.

On the other hand, the complexity of achieving a “fair balance”
is caused by the fact that because of its ontological nature
freedom of expression has a great potential to clash with other
interests, including the rights contemplated by the European

7 This book dedicates a separate chapter highlighting the recognition and
establishment of freedom of expression in Europe. See: chapter 1.

7 See D.G.Harris, M.O'Boyle, C.Warbrick, Law of the European Convention on
Human Rights, Butterwarths, London, Dublin, Edinburg, 1995. p.372.

» | ingens v. Austria, judgment of 8 July 1986, Series A. N 103, §41-42.
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Convention. Some “expressions” may even result in dangerous
social consequences. For instance, dissemination of the ideas
inciting to crime or other wrongdoing, calling for rebellion or
terrorist acts, conveying racial or religious hatred, may have
irreparable consequences. The danger becomes ever more
imminent when such ideas are spread through the media, as the
potential harm is increased because of a large auditorium of the
media. As D.G.Harris, M.O’Boyle, C.Warbrick states, the media is
“capable of the most egregious violations of other interests”*. No
doubt, the state must have the obligation to prevent such
consequences. This explains the sort of “paradox” that freedom of
expression that is hailed as a cornerstone of a democratic
society and a precondition for its development may itself
jeopardize public interests and thus can be restricted for its
protection2?. The special reference appearing in Article 10 of the
Convention to the respective “duties and responsibilities” of the
person exercising freedom of expression arises out of the
understanding that such reference in the Convention is made only
with reference to freedom of expression, not in relation to any other
rights, which may just as well be restricted in an attempt to
safeguard public or other legitimate interests.

Because of such specifics of the freedom of expression -
namely, its special importance in the normal operation of
democratic processes, on the one hand, and the on the other hand,
its ability to clash energetically with other interests, it becomes
ever more challenging to determine a fair balance when this
right comes in conflict with other values; it is complicated to
judge how justified it was the respondent state's intervention into
freedom of expression in an attempt to safeguard the relevant
public or other individual interests.

No doubt, the topicality of the issue arises from the vital role
that freedom of expression plays in a democratic society.

it is perfectly clear that after the long historical period of
totalitarianism, in which this freedom was utterly suppressed, the

s D.G.Harris, M.O'Boyle, C.Warbrick; ibid, p. 376.

¥ As Giovanni Bonello, judge of the ECtHR states “Not even our more
enlightened times admit a freedom of expression that knows no bounds... It
suffers limits and borders we cannot presume to cross in the name of total
liberty... Well-ordered society cannot avoid some limitaticns”. (See Giovanni
Bonello. Histories of Malta - Reflections and Rejections, Volume V, p.32,
2004),
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real provision of such freedom has assumed tremendous
significance towards successfully building a state governed by rule
of law in Georgia. However, “real provision” does not mean just
declaring the freedom under the constitution or laws. It entails the
creation of strong safeguards guarantying freedom of expression
that, in turn, encompasses several aspects. On the one hand, it
means the establishment of a real, healthy freedom devoid of
fear or certain expectation that for the views expressed one
may directly or indirectly be subjected to repression,
persecution, harassment or in any way hinder one’s success or
advancement on professional or public avenues. On the other
hand, it conveys the culture how to use freedom - voluntarily
and knowingly undertaking the duties and responsibilities,
which are integral of and inseparable from freedom. And all of
this is necessary to prevent the use of the greatest gain of
democracy (freedom of expression) to the detriment of itself.
No question, it is equally important to activate effective guarantees
to secure freedom of expression to prevent unjustified intervention
into this freedom as well as to provide effective remedy for
violations.

The issues of freedom of political speech and freedom of the
press are particularly topical. Due to the vital importance of free
exchange of ideas and dissemination information on the issues of
public concern, the European Court of Human Rights extremely
curtails the possibility to find such limitations justified, espouses
the highest standards and “compels” the national states to adhere
to such standards.

Irrespective of the real establishment of freedom of press (as
well as the media as a whole) in Georgia, there is no end to
unjustified interventions into the rights of the media in general and
of journalists in particular. On the other hand, the performance of
the Georgian journalists enjoying this freedom suffers from the lack
of “self-control” and “self-censure”. The cases of violation of
professional ethics and intervention into the rights of other
individuals and unjustified, gross encroachment upon the
reputation of others abound. The analysis of the relevant practice of
the European Court will enable them to realize when and under
what circumstances the media is vested with immeasurable (but
never absolute) freedom and when - relatively limited; the freedom
of criticism of who and what is almost unlimited and of who -
brought within certain confines.
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Amid the current threat of international terrorism, the role of
freedom of expression and that of the media are entirely special in
highlighting and fighting the crime of terrorism. The need for
immunity of journalists and protecting confidentiality of
journalistic sources takes on vital importance. It is urgent for
Georgia to effectively activate legislative and other guarantees and
instruments to this end in order to make sure that journalists are
able to effectively exercise their rights against the interested state’s
intervention into their rights.

In terms of protection of freedom of expression, although
reflecting modern international legal trends overall, the Georgian
legislation still leaves a lot to be desired, being partial and
inconsistent with the rest of the laws. There are gaps in effectively
remedying and undoing violated rights as well.

The subject matter of the book is interesting and topical in
terms of streamlining the legislation as well as in stressing the need
for judges and all those making decisions on human rights to
ensure effective protection of freedom of expression based on the
jurisprudence of the European Court of Human Rights even if
domestic laws are fraught with gaps in the area, and if there is a
conflict - reasonably balance such freedom with conflicting
interests.

* %

The Case-Law existing in connection with the application of
Article 10 of the Convention is interesting not only because of its
complexity but diversity as well. There are so many aspects,
nuances and specifics serving as the basis for a different approach.
This is the impact of the form, means and time of expression and
substance of the idea or information expressed on the extents of
their protection. Approach differs depending on what spheres the
ideas or information touch upon, what is the character and gravity
of violation, etc. Defamation cases as well as the cases related to
freedom of TV and radio broadcasting have their own specifics as
conflicts between freedom of speech and the state's right to license
a broadcasting abound. Such specifics and circumstances ali
influence the state's margin of appreciation and, ultimately, in
realization of freedom of expression, as to what kind of intervention
on the part of the state wili be regarded "necessary in a democratic
society” and the measure chosen - “proportionate” to the legitimate
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aim set, what criteria and standards of appreciation will be used,
etc.

At the same time, there is no doubt that getting a clear insight
into the above matters and choosing the right track will be
impossible without analyzing in detail the system of protection of
human rights with the use of international instruments, namely
what the principle of subsidiarity entails, on which the European
Convention is based and what is meant protection of human rights
and fundamental freedoms through the European Convention, and
by what the powers of the European Court of Human Rights in this
respect are expressed; where these powers are separated from the
corresponding powers of the Contracting States and what the
correlation of the system of protection of freedom of expression is
with the system of protection of the rights contemplated by the
other articles of the Convention.

Clearly, without studying and taking into account this
international legal interior, if not completely impossible, it will be
very difficult to get the right understanding of the issues of Article
10 of the Convention, providing more preconditions for making
erroneous, unreasonable and partial judgments on the main
question of the study.

Certain difficulties were presented by the specifics entailed by
the study of Case Law. Getting the sense of the approaches,
principles, doctrines and concepts elaborated by the European
Court in connection with freedom of expression necessarily
required the study, harmonization and analysis of the vast judicial
practice just to elicit and identify the problematic legal issues, to
say nothing about the analysis of such problems or about the need
to study related or other multiple genera! or special issues related
to the application of the Convention and getting insight into the
specifics of formation of case law as such.

This book is not a full or thorough analysis of all the
theoretical or practical aspects arising in connection with the
specifics of freedom of expression. Such a goal would be too
ambitious and, above all, unreasonable and unattainable. We
thought it impossible to address the multitude and complexity of
problems with one, even monographic work only. Therefore, we set
the goal to identify the main conceptual ideas, which serve as the
basis for restriction of freedom of expression in an attempt to
safeguard public interests or other individual rights, and thus create
an overall picture on the modern European standards for protection
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of this freedom, bringing to the fore the most inherent or least-
analyzed issues.

On the other hand, we attempted to “enrich” the book by
highlighting certain issues, which would help us to get a wider and
more holistic vision of the issues of this study.

For example:

The book overviews the history of recognition and
establishment of the idea of individual freedom together with
freedom of expression in Europe. This overview was intended not
only to see freedom of expression in relation to the idea of
individual freedom but also to get a better understanding of the
historical, legal and philosophical preconditions of the modern
European approaches, including the matters related to identification
of the limits of "freedom” and confining it with super-individual or
other individual interests. Retrospective review has shown that the
European Convention and the Case-Law of Strasbourg Court are
based on and are a logical development of the common cultural and
legal traditions and experience of the European countries, in
consideration of the modern requirements of democracy.

GCreat attention is given to comparative analysis.

We attempted to examine by comparison the confines of
protection of freedom of expression according to the US and
Canadian constitutional laws and the European jurisprudence; as
well as the relevant articles of the different (whether universal or
regional) legal acts concerning freedom of expression (Universal
Declaration of Human Rights, 1948), International Covenant on Civil
and Political Rights (1966), American Convention on Human Rights
(1965), African Charter of Human and People’s Rights (1986) and
Charter of Fundamental Rights of the European Union (2000).

We could not sidestep the problem of the so-called “three-fold
jurisdiction”, which is so topical today. The issue is related to the
co-existence of three human rights systems in Europe (three
sources of human rights law - the European Convention, the Law of
the European Union and national laws and respective jurisdictions),
giving rise to many challenges in terms of effectiveness of legal
certainty or protection of rights. The study of this issue was
interesting, on the one hand, to obtain the general understanding
of actually what protection is ensured for the rights contemplated
by the European Convention according to the Law of the European
Union, how the approaches of the European Court of Justice are
consistent with the approaches of Strasbourg Court, including in
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terms of freedom of expression; on the other hand, whether the
need to delineate powers arises or not in the course of operation of
the two European courts and whether the jurisdiction of the
European Court of Human Rights must extend or not (in principle)
to such acts of the High Contracting Parties of the Convention,
which directly or indirectly are based on the Law of the European
Union. Taking a closer look into these questions and identifying the
current trends in these respects has proven quite useful not only to
better understand the importance and role of the system of the
European Convention but also to arrive at the possible conclusions
as to what problems will be topical for Georgia after her accession
to the European Union.

No question, we attached special importance to the study of
the consistency between the principles and approaches
established in the European human rights law and the
Constitution of Georgia (1995) and the new Law of Georgia on
Freedom of Speech and Expression (June 24, 2004).

From the methodological point of view, the study is entirely
based on the idea of rule of law - the principles of separation and
mutual control of powers, Human Rights priority protection, and
supremacy of law. Proceeding from the subject matter, the chief
methodological cornerstone of the study is the doctrine of natural
law and natural rights; Lock’s, Grocious', Mill's, Russo's and others’
theories and enlightening ideas, which, in turn, are nurtured with
the viewpoints of the Antic philosophers (Heraclites, Plato, Aristotle,
Cicerone, Seneca) about the “law of equity". Fundamental
principles are, on the one hand, that universally recognized Human
Rights and Freedoms are inherent and supreme human values, and
on the other hand, that they are restricted with others’ rights and
super-individual, public interests. Core values are Universal Peace,
Freedom, Equality and Justice, the establishment of which is the
prime concern of the modern international community and the
expressions of which are the current universal and regional
international tegal acts in the sphere of Human Rights, including the
European Convention on Human Rights and Fundamental Freedoms.
In this respect, it would be right to say that the Preamble to the
European Convention and the spirit, which the entire Convention is
permeated, are the vantage point, from which the issues raised in
this study are analyzed and understood.
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