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Resume

There is presented research about special protective
measures for the participants in a criminal proceeding. I had
decided to work on this subject at the begining, because this
issue is not properly treated in Georgian legal literature.
According to the various countries example, there is
presented the origin and development history of this
program. There is examined which state agences provide this
program in various countries, what is the attitude of these
countries on a range of issues and etc. It is also discussed the
relevant chapters of the present and the past Code of
Criminal Procedure. When studing this issue, I found a lot of
new isntitutes which are also described in this work.

In recent years transnational organized crime has grown.
Criminal organizations are becoming stronger and more
diverse. They are engaging more and more frequently in
systematic forms of cooperation designed to further their
criminal activities. In the investigation and prosecution of
crime, particularly the more serious and complex forms of
organized crime, it is essential that witnesses, the
cornerstones for successful investigation and prosecution,
have trust in justice systems.

Witnesses and other participants of the proceeding need
to have the confidence to come forward to assist law

enforcement and prosecutorial authorities. They need to be
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assured that they will receive support and protection from
intimidation and the harm that criminal groups may seek to
inflict upon them in attempts to discourage or punish them
from cooperating.

The United Nations Convention against Transnational
Organized Crime and its Protocols call upon State Parties to
introduce appropriate measures to prevent witness
intimidation, coercion, corruption or bodily injury, and to
strengthen international cooperation in this regard.Often
though, even where such measures have been legislated,
implementation remains less than satisfactory and further
progress is needed particularly with regard to cross-border
cooperation especially regarding the change of identity and
relocation of at-risk witnesses.

Experience has shown that in witness protection there

are no easy solutions.
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annual report 2005-6”, available at www.publicsafety.gc.ca/abt/dpr/le/wp-

pa2005-6-en.asp.
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LAW ON THE PROTECTION PROGRAMME FOR
PARTICIPANTS IN CRIMINAL PROCEEDINGS

| INTRODUCTORY PROVISIONS
Article 1

This Law shall govern terms and procedures for
providing protection and assistance to participants in
criminal proceedings and their close persons who are
facing a danger to life, health, physical integrity, freedom
or property due to testifying or providing information
significant for the purpose of proving of a criminal
offence.

Article 2
The protection of persons specified in Article 1 hereof
shall be provided through the application of the

Protection Program.

The Protection Program shall comprise all measures
provided under this Law that are applied with the
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objective to protect the life, health, physical integrity,
freedom or property of the protected person.

Article 3

For the purpose of this Law the following terms shall
mean:

1) A participant in criminal proceedings
may be a suspect, defendant, witness-
collaborator,

witness, injured party, expert witness and expert
person;

2) Close person is a person for whom the
participant in ci\riminal proseedings demands to be

included in the Protection Program;

3) Protected preson is a person included in the
Protection Program.

Suspect, defendant, witnesscollaborator, witness,
injured party, expert withess and expert person shall
have the same meaning as provided in reelevant
provisions of the Criminal Procedure Code.
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Article 4

The Protection Program may be implemented, before,
during and after the effective conclusion of criminal
proceedings to the participants in criminal proccedings
and close persons.

Article 5

The Protection Program shall be implemented if the
participants in criminal proceedings and close persons
are facing danger to life, health, physical integrity,
freedom or property due to testifying or giving information
significant as evidence in criminal proceedings, and
without that testimony or information it would be
considerably more difficult or impossible to prove in
criminal proceedings the following criminal offences:

1)against the constitutional order and security;

2)  against humanity and other values protected by
international law;

organized crime.
Article 6

Government bodies and officials who provide and
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extend protection to participants in criminal proceedings
are oblige to conduct the proceedings and act with
exigency.

Information related to the Protection Program are
particularly confidential and constitute an official secret.
In addition to officials, such data may not be disclosed by
other persons to whom it becomes available. An official is
obliged to inform another person that such information
constitutes and official secret.

I COMPETENT AUTHORITIES
Commission for implementing of the Protection Program
Article 7

Decisions on inclusion, extension, suspension and
termination of the Protection Program shall be passed by
the Commission for implementing of the Witness
Protection Program (hereinafter “the Commission”),
comprising three members.

One member of the Commission shall be appointed
by the president of the Supreme Court of Serbia from the
ranks of judges of the Supreme Court of Serbia, the
second member shall be appointed by the Republic
Public Prosecutor from the ranks of his/her deputies, and
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the Head of the Protection Unit shall be a member of the
Commission by virtue of the post held.

Members of the Commission shall each have a
deputy, appointed by the President of the Supreme Court
of Serbia from the ranks of judges of the Supreme Court
of Serbia, i.e. by the Republic Public Prosecutor from the
ranks of deputy Republic Public Prosecutors.

The deputy Head of the Protection Unit shall deputize
also for the Head in the Commission By virtue of the post
held.

The Protection Unit shall perform such administrative
tasks as may be required by the Commission.

Article 8

Members of the Commission and deputies, except for
the Head of the Protection Unitand his/her deputy, shall
be appointed for a term of five years and may be
reappointed.

Article 9

The membership and deputymembership in the
Commission shall cease:
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1 upon termination of function of the judge of the
Supreme Court of Serbia or the deputy public
prosecutor;

2 upon termination of employment of the Head of
the Protection Unit and/or his/her deputy and/or the
transfer to another job;

3 at request of member or deputy;

4 for failure to comply with regulations on the
implementation of the Protection Programme;

5 upon expiry of the term of appointment.

Membership in the Commission of the Head of the
Protection Unit and/or his/her deputy may not cease at
personal request.

Article 10

The work of the Commission shall be managed by a
chairman. The chairman of the Commission shall be the
judge of the Supreme Court and in his/her absence,
his/her deputy.

The Commission shall take decisions at session by

majority vote. A member of the Commission filing the
request specified in Article 25, 31 or 34 of this Law may
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not participate in the decision taking.

Article 11
The Commission shall adopt its Rules of Procedure.

The Commssion shall submit an annual report on its
work to the relevant Committee of the National Assembly.

Protection Unit
Article 12

The Protection Unit is a specialised organisational unit
of the Ministry of Internal Affairs which shall implement
the Protection Program and perform other tasks in
accordance with this Law.

In  implementing the Protection Program the
Protection Unit shall provide the protected person with
the required economic, psychological, social and legal
assistance.

All government bodies, organisations and services are
obliged to render assistance to the Protection Unit, and at
the request thereof undertake activities within their
purview as required for implementing the Protection
Program.
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Article 13
The Minister of Internal Affairs shall pass a special act
on the internal organisation and job classification of the

Protection Unit.

The Minister of Internal Affairs shall appoint the head
of the Protection Unit, in accordance with law.

I PROTECTION PROGRAM
Protection measures
Article 14

Within the protection Program the following measures
shall be applied:

1) physical protection of persons and property;

2) change of place of residence or relocation to
another prison institution;

3) concealing of identity and ownership information;
4) change of identity.
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In the implementation of the Protection Program one
or more measures may be applied,where the measure of
change of identity may be applied only when the purpose
of the Protection Program can not be achieved otherwise.

The measures of physical protection of persons and
property, change of place of residence or relocation to
another prison institution and concealing of identity and
ownership information may be applied as exigent
measures in terms of Article 27 hereof.

Article 15

The decision determining the type of measure
specified in Article 14, paragraph 1, items 1 through 3
hereof shall be taken by the Protection Unit, and the
decision determining the measure specified in Article 14,
paragraph 1, item 4 hereof by the Commission following
the recommendation of the Protection Unit.

The Protection Unit shall autonomously implement
measures under Article 14, paragraph 1 hereof.
Implementing of these measures towards a protected
person in detention shall be instituted by the Protection
Unit in cooperation with the Ministry of Justice.

When measures specified in Article 14, paragraph 1
hereof cannot otherwise be applied, the
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Protection Unit may in undertaking tasks within its
purview conceal the identity of its members as well as
ownership data of items it is using in applying a particular
measure.

In implementing the measures under Article 14,
paragraph 1 hereof the Protection Unit shall provide
economic and social assistance to the protected person
untii  such time he/she becomes economically
independent. This assistance may not be higher than the
amount required to cover living costs and integrating the
protected person within the new social environment.

Article 16

Physical protection of person and property constitutes
prevention of unlawful endangerement of life, health,
physical integrity, freedom or property of the protected
person through use of physical/technical means.

Aticle 17

Change of residence constitutes the temporary or
permanent relocation of the protected person from the
place of permanent or temporary residence to a location
designated by the Protection Unit. Relocation to another
prison institution constitutes the transfer of a protected
person in detention from the current to another prison
institution determined by the Protection Unit in
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agreement with the Ministry of Justice.
Article 18

Concealing of identity and ownership information
comprises issuing and use of personal identity
documents or ownership documents of a protected
person in which the original data has been temporarily
altered.

The Protection Unit shall produce the document
specified in paragraph 1 of this Article . Implementing of
measures under paragraph 1 of this Article may not result
in change of

original data maintained in official records.
Article 19

In concluding legal transactions that may impact on
third parties, the protected person may use documents
specified in Article 18, paragraph 1 hereof with
agreement of the Protection Unit.

If the Protection Unit does not give an agreement for
conclusion of legal transactions referred to in paragraph 1
of this Article , the protected person may designate, with
the agreement of the Protection Unit, a proxy to conclude
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such transaction on his behalf.
Article 20

The measure of change of identity constitutes a
complete or partial change of personal data of the
protected person. This measure may also include the
measure of change of physical characteristics of the
protected person.

A change of identity may imapct on the rights and
obligations of the protected person only to the extent
necessary to apply the Protection Program and shall not
impact on obligations of the protected person towards
third parties.

After an identity change the Protection Unit shall
approve and supervise access to the original data of the
protected person. The Protection Unit shall supervise all
the status and other rights and obligations related to the
original identity of the protected person.

Article 21
In case the measure of change of identity has been
approved, the Protection Unit shall invite the protected

person to fulfill his/her due obligations towards third
persons.
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Following fulfilment of obligations referred to in
paragraph 1 of this Article , the relevant authority,
organization or service immediately issues personal ID
or document based on the data submitted by the
Protection Unit.

The procedure for issuing identity documents or other
documents shall not differ from the procedure for issuing
an original identity document or other documents. Data in
identity documents and documents may not be identical
with those of another person.

The relevant organ of the Ministry of Internal Affairs
shall after issuing the identity document or documents at
the request of the Protection Unit make a recordation in
the original data records of the protected person that the
Protection Unit must be notified in respect of all issues
related to identity.

Records of the relevant organ of the Ministry of
Internal Affairs shall be maintained so that the new
identity of the protected person can not be determined on
basis of original identity information.

Article 22

When concluding legal transaction of larger scope,
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the protected person may use identity and other
documents specified in Article 21, paragraph 2 hereof,
with consent of the Protection Unit.

The protected person may designate a proxy to
exercise rights and fulfill obligations transpiring from the
time prior to change of identity.

When becoming cognizant of the existence of an
obligation transpiting from the time prior to change of
identity, the Protection Unit shall invite the protected
person to meet such obligation through proxy. If the
protected person fails to do so, the Protection Unit shall
fulfill such obligation or proceed in accordance with
Article 34, paras 1 and 2 hereof.

Article 23

If the protected person is summoned to appear before
the court in the capacity of a person designated under
Article 3, paragraph 1, item 1) hereof for a criminal
offence committed prior to change of identity, the
protected person shall participate in the criminal
proceedings under his/her original identity.

In other proceedings before a court or other
government authority where use of original identity is
necessary, the protected person may participate only with
the consent of the Potection Unit. If the Protection Unit
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does not give approval, the protected person exercises
his/her rights in the proceedings through proxy.

If the protected person commits a felony after change
of identity, the Protection Unit informs the relevant public
prosecutor and the Commission.

In cases specified in paragraphs 1 and 2 of this Article
summoning of the protected person is done through the
Protection Unit, which shall ensure his/her appearance.

Article 24

Making and use of identity and other documents done
in accordance with this Law with the aim to conceal the
identity and ownership and change of identity of the
protected person shall not constitute a criminal offence.

The original identification and other documents of the

protected person shall be safeguarded by the Protection
Unit.

b) Entering the Protection Program

Article 25
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The relevant public prosecutor, investigative judge or
president of the court panel may, ex officio or at the
motion of a party in the criminal proceedings, submit a
request to the Commission to include a party in criminal
proceedings and close persons into the Protection
Program.

After effective conclusion of criminal proceedings, the
request specified in paragraph 1 of this Article may be
submitted also by the Protection Unit.

Article 26

The request for the application of the Protection
Program shall include:

1) information on the person for whom protection is
requested;

2) description and legal definition of the

criminal offence due to which protection is
requested;

3) assessment of the significance of testimony or
information for the proceedings,

4) circumstances indicating the risk faced
by the person for whom protection is
requested.
A questionnaire shall be attached to the application
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for entering the Protection Program on personal
information, material status, circle of close persons and
other data, which shall be filled by the person for whom
protection is requested.

Prior to taking of decision the Commission shall
request from the Protection Unit to submit within 15 days
an assessment on: 1) risk faced by the person for whom
protection is requested; 2) risk for the community if such
person enters the Protection Program; 3) medical status
of the person for whom protection is requested; 4)
required protection measures.

Article 27

If in the assessment of the relevant public prosecutor,
investigative judge or president of the chamber there is a
direct threat to life, health, integrity or property of the
party in criminal proceedings or close person, he/she
shall inform the Protection Unit of the need to take urgent
measures.

Head of the Protection Unit shall orders application of
urgent measures, with prior consent of the party in
criminal proceedings and/or close person. For a juvenile
or legally incompetent person the consent is given by a
legal representative.

Head of the Protection Unit shall promptly inform the
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Chairman of the Commission and the relevant public
prosecutor, investigative judge or president of the
chamber in respect of applied urgent measures.

Urgent measures shall be applied until the
Commission rules on the request for implementing the
Protection Program.

Article 28

After receiving the assessment from the Protection
Unit, the chairman of the Commission shall promptly, and
not later than three days, convene the Commission.

The Commission shall promptly, and not later than
eight days, pass a decision approving or rejecting the
application of the Protection Program. The Commission
shall immediately inform the applicant accordingly.

The decision of the Commission is final.

Article 29

Should the Commission approve the request for the
application of the Protection Program, it shall instruct the
Head of the Protection Unit to enter into Agreement on

implementing of the Protection Program with the person
whose protection is approved.

143



The Protection Program shall be applied as of the
day of conclusion of the Agreement. The application of
urgent measures shall last until the beginning of the
Protection Program.

The application of urgent measures shall cease
following the decision rejecting the request for the
implementation of the Protection Program.

Article 30

The Agreement on implementing of the Protection
Program shall contain:

1 Parties to the Agreement;

2 Statement of the protected person on voluntary
inclusion in the Protection Program,;

3 Statement of the protected person that the
data from the Questionnaire is true and if otherwise
the Agreement may be terminated,;

4 Obligation of the protected person: to comply with
the instructions of the Protection Unit during
implementation of the Protection Program; to inform the
Protection Unit about any change of circumstances which
could affect the application of the Protection Program; to
present his/her accounts, legal transactions, financial and
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other liabilities; to request consent from the Protection
Unit prior to concluding legal transactions of larger
scope; to undertake all necessary measures to achieve
financial independence until the end of the contract;

5 Obligations of the Protection Unit: to apply
protection measures only with necessary restrictions of
fundamental freedoms and rights of the protected
person; to determine the time period for and scope of
providing economic assistance to the protected person;
to provide the person with the necessary psychological,
social and legal assistance;

6 Duration of the Protection Program;

7 Terms and conditions for termination of the
Agreement;

8 A clause that the Agreement was drawn up in a

single copy and that it is kept with the Protection Unit
and available only to the Commission during the
application of the Program; that obligations deriving
from the Agreement are not justifiable; a statement of
the protected person that he/she understands the
contents of the Agreement and is aware of mutual
obligations,

9 The date of signing the Agreement and signatures
of the parties.
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If the protected person is a juvenile or legally
incompetent person, the Agreement shall be signed by
their legal representative or guardian.

Article 31

The relevant public prosecutor, investigative judge or
president of the panel may, ex officio or following the
proposal of the Protection Unit or the protected person
submit a request to the Commission for extension of the
Protection Program.

After effective conclusion of criminal proceedings, the
request specified in paragraph 1 of this Article may be
submitted also by the Protection Unit. The request for
extension of the Protection Program is submitted at latest
within 30 days before expiry of the time for which the
Contract on application of the Protection Program has
been concluded.

Provisions of Article s 28 and 29, paragraph 1 hereof
shall accordingly apply in deliberation of the request to
extend the Protection Program.

Article 32

The request to extend the Protection Program shall
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contain: 1) the designation of the decision on inclusion
in the Protection Program; 2) data of the protected
person; 3) description and statutory designation of the
felony due to which extension of

protection is requested; 4) circumstances indicating
continued presence of danger to the life of the protected
person;

Prior to deciding on the request, the Commission
shall request of the Protection Unit to submit within 15
days an assessment on: 1) the danger threat to the
protected person; 2) danger threat to the community in
the event of extension of the Protection Program; 3)
medical status of the protected person; 4) required
protection measures.

d) Suspension and Termination of the Protection
Program

Article 33

The Programme shall be suspended: 1) if the
requirement for protection no longer exists; 2) if during
application of the Protection Program criminal
proceedings are instituted against the protected person
for a felony that questions the justifiability of application of
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the Protection Program; 3) for reason specified in Article
30, paragraph 1, item 3 hereof;

4) if the protected person fails to fulfill his/her
obligations from the Agreement without justification and
thus compromises or frustrates application of the
Protection Program; 5) at the request of a foreign
government on whose territory the protected person is
resettled.

Article 34

The relevant public prosecutor, investigative judge or
president of the panel may ex officio or at the
recommendation of the Protection Unit submit to the
Commission a request to discontinue the Protection
Program.

The request referred to in paragraph 1 of this Article
may be also submitted by the Protection Unit after
effective conclusion of criminal proceedings.

Provisions of Article 28 hereof shall accordingly apply
in deliberation of the request to suspend the Protection

Program.

Article 35
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The request to suspend the Protection Program shall
contain:

1)  designation of the decision approving the
Protection Program;

2) data of the protected person;

3) description and statutory designation of

the felony due to which protection was
approved;

4) circumstances indicating existance of one of the
reasons specified in Article 33 hereof.

Depending on the reasons for requesting suspension
of the Protection Program, the following shall be attached
thereto: 1) Opinion of the protection Unit regarding the
existence of grounds specified in Article 33, items 1 and 4
hereof;

2) effective court decision on instituting criminal
proceedings against the protected person; 3)
questionnaire with data of the protected person; 4)
request of the foreign government.

Article 36

The Protection Program shall terminate:
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1 upon the expiry of the Agreement;

by death of the protected person

3 by statement of the protected person or legal
representative or guardian renouncing protection;
4 by issuing of decision on terminating the

Protection Program.

Article 37

The Protection Unit submits ex officio to the
Commission the request to terminate the Protection
Program.

The session of the Commission to decide on
termination of the Protection Program is convened
pursuant to Article 28, paragraph 1 hereof.

Article 38

The request to terminate the Protection Program shall
include:

1)  designation of the decision approving the
Protection Program;

2) data of the protected person;
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3) description and statutory designation of the felony
due to which protection was

approved;

Depending on the reasons for requesting termination
of the Protection Program, the following shall be attached
thereto: 1) Agreement on application of the Protection
Program or extension thereof; 2) Death certificate of the
protected person; 3) Statement of the protected person or
legal representative.

IV INTERNATIONAL COOPERATION
Article 39

International cooperation in  implementing the
Protection Program provided under this Law shall be
realized on basis of international agreement or reciprocity.
In conformity with the requirements specified in paragraph
1 of this Article , the Protection Unit: 1) submits an
application to the foreign government to accept the
protected person and apply measures specified in Article
14, paragraph 1 hereof; 2) proceeds pursuant to the
application of the foreign government to accept the
protected person and apply protection measures in the
Republic of Serbia.
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V RECORDS AND DATA PROTECTION
Article 40

The Protection Unit shall keep the following records:
1) Personal data of the protected person, his/her
residence, information related to the change or
concealing of identity and ownership data, as well as on
all other data of significance for

implementing the Protection Program; 2) Data from the
questionnaire specified in art. 26, paragraph 2 hereof; 3)
Concluded agreements on application and extension of
the Protection Program; 4) Protected Persons included
into the Protection Program pursuant to ratified
internationa

agreement or reciprocity; 5) Agreements given in
terms of art. 19, 22 paragraph 1, Article 23 paragraph 2
and Article 30, paragraph 1, item 4 hereof; 6) Persons
granted access to data related to the Protection Program
pursuant to Article 41, paragraph 1 hereof.

Article 41

The Head of the Protection Unit shall approve and
supervise access to data related to the Protection
Program. The Commission decides on declassification of
data under paragraph 1 of this Article . Data on the
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protected person whose identity has been changed shall
remain permanently in the records of the Protection Unit.

Article 42

Funds for implementing of this Law shall be provided
by the Republic of Serbia budget.

For their engagement in the Commission, members
and their deputies shall be entitled to special
compensation set by decree of the Republic of Serbia
Government.

VIl TRANSITIONAL AND FINAL PROVISIONS
Article 43

The Minister of Internal Affairs shall pass the act on
internal organization and job classification of the
Protection Unit and shall appoint the Head of the
Protection Unit within 45 days of coming into force of this
Law.

The Minister of Internal Affairs shall pass bylaws on
implementing the Protection Program and use of funds
specified in Article 42 paragraph 1 hereof within 45 days
of coming into force of this Law.
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Article 44

The Minister of Justice shall pass bylaws on
implementing the Protection Program in prison
institutions within 45 days of coming into force of this
Law.

Article 45

The relevant ministry shall pass bylaws related to
Article 21, paragraphs 2 and 3 hereof within 45 days of
coming into force of this Law.

Article 46

The Commission shall be established within 60 days
of coming into force of this Law.

The Commission shall pass its Rules of Procedure
within 30 days following its constitution.

Article 47

This Law shall come into force on January 1. 2006.
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United States of America Witness protection
legislation:

18 USC. 117

18 US.C. 224

18 US.C. 601

Victims of Trafficking and Violence Protection
Act (2000). 22 US.C. 7101. 28 October 2000.
Australia Witness Protection Act (1994). ActNo.
124. 18 October 1994.
Austria Federal law Gazette No. 105/1997. 19
August 1997.
Canada Witness Protection Programme Act. 1996,
c.1s.
Colombia Law No. 418/1997.
Germany Act to Harmonize the Protection of
Witnesses at Risk (2001). BGBI. 1.S. 3510. 11
December 2001.
Guatemala Law on the Protection of Trial
Participants and Persons involved in the

Administration of Criminal Justice. Decree No. 70—
96.

Indonesia Law on Witnesses and Victims Protection
(2002). June 2002.
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e Italy Law on the Protection of Witnesses and
Persons Cooperating with Justice. Law No. 82.

e 15 March 1991

e Jamaica The Justice Protection Act (2001). Act No.
23. 21 November 2001

e Kenya Witness Protection Bill (2006). 15 May
2006.

e Latvia Law on the Special Protection of Persons
(2005). 19 May 2005.

e Peru Law on Procedures Relating to the Grant in
Privileges for Effective Collaboration and on the
System of Protection for Collaborators, Injured
Parties, Witnesses and Experts.

e Slovakia Witness Protection Act (1998). Act No.
256/1998. 8 July 1998.

e South Africa Witness Protection Act (1998). Act No.
112. 19 November 1998. Witness

Protection and Services Bill (1998). B9-98,
1998.1%

12United Nations Office on Drugs and Crime Vienna, UNITED
NATIONS New York, 2008-Good Practices for the Protection of
Witnesses in Criminal Proceedings Involving Organized Crime g@3.
101-102
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United Nations Office on Drugs and Crime Vienna-
Good Practices for the Protection of Witnesses in

Criminal Proceedings Involving Organized Crime
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e Rome Statute Of The International Criminal Court

e Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power (General Assembly
resolution 40/34, annex)

e Guidelines on Justice in Matters involving Child
Victims and Witnesses of Crime (Council resolution
2005/20, annex)

e Implementation of the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse
of Power (Economic and Social Council resolution
1989/57)

e Plan of action for the implementation of the
Declaration of Basic Principles of Justice for Victims
of Crime and Abuse of Power (Council resolution
1998/21, annex)

e United Nations Convention against Corruption
(Assembly resolution 58/4, annex): entered into
force on 14 December 2005
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