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i 

winaTqma 
 

 

nebismieri saxelmwifosTvis mniSvnelovania, samarTalurTi-

erTobebis TiToeulma monawilem SeZlos uflebebis jerovani dacva 

da maTi praqtikaSi ganxorcieleba, rac adekvaturi samarTalwarmoe-

bis gareSe gamoricxulia. samarTalwarmoebis centraluri sakiTxi 

da misi ideis ganmsazRvreli instituti ki mtkicebaa. qarTuli 

mtkicebiTi samarTali TandaTan viTardeba da mis winaSe gamudmebiT 

axali gamowvevebia, romelTac jerovani analizi da damuSaveba 

sWirdebaT. 

`mtkicebiTi samarTlis aqtualuri sakiTxebi~ statiaTa krebu-

lia, romelic aerTianebs ivane javaxiSvilis saxelobis Tbilisis 

saxelmwifo universitetis iuridiuli fakultetis samagistro 

programis studentebis naSromebs. gamocemaSi warmodgenilia Tor-

nike amilaxvris, monika gabunias, mariam gaiparaSvilis, nino rusieS-

vilisa da nikoloz simoniSvilis statiebi. Tamamad SeiZleba iTqvas, 

TiToeuli maTgani mniSvnelovani samecniero Rirebulebis matarebe-

lia da maTSi moxmobili informaciis didi nawili qarTul enaze 

pirvelad qveyndeba.  

magistrantebis mier ganxorcielebuli kvleva namdvilad maRali 

donisaa da darwmunebuli var, am gamocemiT Zalian bevri dainter-

esebuli adamiani isargeblebs. imeds vitoveb, mtkicebiTi samarTlis 

sferoSi akademiuri saqmianoba farTo gasaqans hpovebs da kidev 

bevri gadawyvets, Seiswavlos am metad saintereso sferos aq-

tualuri sakiTxebi. 

da bolos, minda, madloba gadavuxado TiToeul avtors, rome-

lic seriozulad, pasuxismgeblobiT moekida saqmes. aseve, gan-

sakuTrebuli madloba ekuTvnis daviT batoniSvilis samarTlis in-

stituts, romelic gverdSi dagvidga da uzrunvelyo krebulis 

gamocema. imedia, am mimarTulebiT gamocemebi momavalSic gagr-

Zeldeba da kidev araerTi saintereso naSromi ixilavs dRis sinaT-

les. 

 

nunu kvantaliani 
 

samarTlis doqtori,  

profesori 
 

2015 wlis dekemberi, Tbilisi 
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Tornike amilaxvari 

 

mtkicebis tvirTi saerTo samarTlis qveynebSi 

 

I. Sesavali 

 

mtkicebis tvirTi sasamarTlo procesis umniSvnelovanesi prin-

cipia, romelic ganurCevlad samarTlis Tu sazogadoebis ganviTare-

bis etapisa, samarTlis sistemisa da filosofiisa, mainc samarTlis 

procesis arsebiT Semadgenel elementad rCeba. mtkicebis tvirTi 

procesis imperatiul moTxovnad miiCneva da didwilad masze da mis 

swor ganawilebazea damokidebuli samarTlebrivad sworad dasabu-

Tebuli gadawyvetilebis gamotana. mtkicebis tvirTs orgvari, fi-

losofiuri da samarTlebrivi sawyisi aqvs. misi erTiani da univer-

saluri cneba ar arsebobs, magram uzogades doneze SesaZlebelia 

erT winadadebaSi moqceva: `mtkiceba esaWiroeba mas, vinc sxvas 

raimes abralebs~1. miuxedavad zemoTqmulisa, sxvadasxva garemoSi 

mtkicebis procesma ganviTarebis gansxvavebuli etapebi ganvlo, gan-

sakuTrebiT es kontinenturi evropis da saerTo samarTlis siste-

maTa mtkicebis procesis Taviseburebebze iTqmis. winamdebare naSro-

mis mizani am ori samarTlebrivi sistemis, ufro konkretulad ki, 

didi britaneTisa da amerikis SeerTebuli Statebis mtkicebis pro-

cesis analizi da qarTul samarTalTan misi sinTezuri Sedarebaa. 

 

II. mtkicebis procesi didi britaneTis  

samoqalaqo saproceso samarTalSi 

 

did britaneTSi, rogorc saerTo samarTlis samSobloSi, mtkice-

bis procesi saukuneebis manZilze dagrovebuli mdidari sasamarTlo 

praqtikiTaa Camoyalibebuli. maT sakanonmdeblo sivrceSi ar moipo-

veba iseTi erTiani procesualuri kanoni, rogoric saqarTveloSi 

samoqalaqo saproceso kodeqsia. mtkicebis procesisTvis dadgenili 

                                                           
1 laT. semper necessitas probandi incumbit ei qui agit. 
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standartebi da misi ganmartebebi sxvadasxva periodis sasamarTlo 

gadawyvetilebebSia gabneuli. inglisur samarTlebriv mecnierebaSi 

mtkicebis tvirTis Teoriul kvlevas didi yuradReba ar eTmoba da 

arc misi sakanonmdeblo cneba moipoveba.2 Tumca, rogorc samarTlia-

nad SeniSnaven samarTlis mecnierebi,3 saerTo samarTlis kontinen-

turTan daaxloebam gamoiwvia is, rom dResdReobiT did britaneTSi 

sxvadasxva sakiTxze ufro aqtiurad iReben momwesrigebel aqtebs, 

vidre es adre xdeboda. swored amgvari aqtebia 1998 wels miRebu-

li „samoqalaqo samarTalwarmoebis wesebi~4 da 1995 wlis kanoni 

„samoqalaqo saqmeze mtkicebulebaTa Sesaxeb~5, romlebic britanuli 

sasamarTlos precedentebisa da gamocdilebis safuZvelzea Sedge-

nili. 

did britaneTSi mtkicebulebebisTvis dadgenilia gankuTvnadobisa 

da dasaSvebobis etapebi. mtkicebulebad miCneva yvela masala, rom-

lis gamoyenebac akrZaluli ar aris da romelic sasamarTlos ama 

Tu im faqtis arsebobaSi daarwmunebs, maT Soris iseTi mtkicebule-

bebi, romlebic SesaZloa qarTuli samoqalaqo procesisTvis gan-

kuTvnadi arc iyos. zogadad, gankuTvnadoba da dasaSveboba brita-

nuli samarTlis mixedviT Zalian hgavs qarTul ganmartebas. gan-

kuTvnadia is mtkicebuleba, romelic dasamtkicebel faqtsa da uSu-

alod am mtkicebulebas Soris kavSirs adgens, xolo dasaSveb mtki-

cebulebad miiCneva is, romelic mocemul saqmeze ar aris mopove-

buli kanondarRveviT da mas saqmisaTvis garkveuli mniSvneloba aqvs. 

didi britaneTis mtkicebis procesSi erTmaneTisgan ganasxvaveben 

mtkicebulebas da mtkicebulebis matarebels. mtkicebulebis mata-

reblad miiCneva mowme, dokumenti an nivTi, xolo mowmis mier mice-

muli Cveneba, dokumentis Sinaarsi, nivTis monacemebi, anu is infor-

macia, romlis sasamarTloSi gadmocemasac dadgenili wesiT uzrun-

                                                           
2 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 21. 
3 xubua g., samarTlis Teoria, Tbilisi, 2010, 219. 
4 Civil Procedural Rules, 1998. 
5 Civil Evidence Act, 1995. 
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velyofs mtkicebulebis matarebeli, TviT mtkicebulebaa. informa-

ciis matareblis mixedviT, zemoaRniSnuli sakanonmdeblo aqtebis 

safuZvelze gamoiyofa mtkicebulebaTa ramdenime saxe: 1. mowmeTa 

Cveneba, anu zepiri saxis mtkicebuleba; 2. werilobiTi mtkicebule-

ba; 3. eqspertizis daskvna; 4. nivTieri mtkicebuleba; 5. Hearsay, anu 

Cveneba sxvisi sityvebiT da 6. afideviti.6 garda CamoTvlilisa, 

mtkicebis procesSi, aseve, dasaSvebia sxvadasxva saxis mtkicebuleba, 

romelTa zogad kategoriaSi moqcevas „samoqalaqo saqmeze mtkice-

bulebaTa Sesaxeb~ kanoni ar axdens, esenia: gegmebis, fotoebisa da 

modelebis mtkicebulebad gamoyeneba, romlebic ar Sedis CamoTvli-

li mtkicebulebebis arcerT kategoriaSi; ucxour samarTalze das-

mul SekiTxvaze mopovebuli mtkicebuleba, sajaro da saxelmwifo 

dokumentebi, gamoqveynebuli naSromebi, Canawerebi, mindobili piris 

uflebamosilebis damadasturebeli dokumenti.7 CveulebaTa mixedviT, 

mosamarTles davis gadawyvetisas, aseve, SeuZlia pirTa reputacia, 

ojaxis tradiciebi miiRos mxedvelobaSi. 

gansakuTrebiT sainteresoa is mtkicebulebebi, romlebic brita-

nuli samarTlis Taviseburebas warmoadgens qarTul samarTalTan 

mimarTebiT. erT-erTi aseTi mtkicebulebaa Cveneba sxvisi sityvebiT, 

romelic calke kategoriad gamoiyofa da dasaSvebia mtkicebis pro-

cesSi. misi cneba Camoyalibebulia „samoqalaqo saqmeze mtkicebule-

baTa Sesaxeb~ kanonSi da miiCneva gancxadebad, romelic gakeTebulia 

sxva piris mier zepiri Cvenebis saxiT sasamarTloSi da ara mtkice-

bulebis pirvelwyaros mier.8 am dros piri gadmoscems ara im in-

formacias, romelsac is Tavad Seeswro an Tavad moipova, aramed 

imeorebs mtkicebulebis matareblisgan, anu pirvelwyarosgan mopo-

vebul informacias. Tavis mxriv, sxvisi sityvebiT Cveneba iyofa pir-

veli, meore da a.S. xelidan miRebul informaciad, anu mtkicebule-

bis ramdeni matarebelic arsebobda informaciis sasamarTlomde 

moRwevamde da es faqtori, TavisTavad, mosamarTlisTvis mtkicebu-

lebis sandoobis xarisxze metyvelebs. aucilebeli araa, rom in-

                                                           
6 Civil Procedure Rules, 1998, Art. 32.2; 32.15. 
7 iqve, Art. 33.6; 33.7; 33.8. 
8 Civil Evidence Act, 1995, muxli 1(2)(a). 
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formaciis pirvelwyaros sxva piri warmoadgendes, es SeiZleba iyos 

werilobiTi dokumentidan an sxva saxis mtkicebulebidan mopovebu-

li informacia. aRsaniSnavia, rom didi britaneTisgan gansxvavebiT, 

amerikis SeerTebuli Statebis rogorc sisxlis samarTlis, ise 

samoqalaqo procesSi, sxvisi sityvebiT Cveneba dauSvebeli mtkice-

bulebaa, garda iSviaTi gamonaklisi SemTxvevebisa. rac Seexeba sa-

qarTvelos, samoqalaqo procesisTvis aRniSnuli mtkicebulebis saxe 

ucnobia, Tumca saqarTvelos sisxlis samarTlis saproceso kodeqsi 

icnobs msgavsi mtkicebulebis saxes da mas irib Cvenebas uwodebs.9  

iribi Cveneba Sinaarsobrivad TiTqmis emTxveva sxvisi sityvebiT Cve-

nebas. maT Soris msgavsebaa im kuTxiTac, rom britanuli samarTlis 

mixedviT, aucilebelia, Cvenebis mimcemma pirma daadasturos sakuTa-

ri kompetenturoba im sakiTxTan dakavSirebiT, romelsac igi gad-

moscems.10 

afideviti (laT. affido - `vficav~) nebayoflobiTi, werilobiTi, 

ficiT dadasturebuli Cvenebaa, romelic Seicavs piris, anu depo-

nentis gancxadebas ama Tu im faqtTan dakavSirebiT da damowmebulia 

im piris mier, romelsac kanonis mixedviT Sesabamisi uflebamosile-

ba aqvs. aseTebad miCneulia notariusi da sxva msgavsi institutebi. 

britanuli kanonmdeblobis Tanaxmad, mtkicebulebis saxiT afidevi-

ti dasaSvebia im SemTxvevaSi, Tu igi mowmis Cvenebis damatebiT, an 

nacvlad miiReba. afidevitis formiT Cvenebis micemaze gadawyveti-

lebas sasamarTlo iRebs, an es xdeba mxareTa inicativiT.11 

saintereso da calke aRniSvnis Rirsia ucxour samarTalze mo-

povebuli mtkicebuleba, romelic mtkicebulebis saxedaa aRiarebu-

li didi britaneTis samoqalaqo saproceso samarTalSi.12 ucxour 

samarTalTan dakavSirebiT unda iTqvas, rom SesaZloa procesis mo-

nawiles surdes ucxouri samarTlis esa Tu is muxli ganmartos 

da romelime saqmeze misi mtkicebulebad darTva moindomos. es, ra 

Tqma unda, saqmis specifikidan gamomdinareobs. unda aRiniSnos, rom 

                                                           
9 saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxli 76. 
10 Civil Evidence Act, 1995, Art. 5(1). 
11 Civil Procedure Rules, 1998, Art. 31.15. 
12 iqve, Art. 33.7. 
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amgvari mtkicebulebis saxe axali sulac araa britanuli samar-

TlisTvis da mas mciredi saxecvlilebebiT iTvaliswinebda jer 

kidev gasuli saukunis dasawyisSi moqmedi kanonmdebloba da misTvis 

Sesabamis procedurebsac gansazRvravda.13 aRniSnuli mtkicebis kate-

goria Cveulebriv mtkicebulebad miiCneva, romelic, rogorc wesi, 

eqspertis mieraa warmodgenili da interpretirebuli. 1972 wlis 

`mtkicebulebaTa Sesaxeb aqti~ moiTxovs, rom ucxouri samarTali 

SeiZleba mtkicebulebad iqna interpretirebuli mxolod im piris 

mier, romelsac mocemul sferoSi Sesabamisi codna da gamocdileba 

aqvs, Tumca aucilebeli araa, rom mas hqondes iuridiuli inter-

pretatoris kvalifikacia/licenzia. aRsaniSnavia, rom aRniSnuli 

aqti ucxour samarTlad inglisisa da uelsis garda yvela sxva 

saxelmwifos samarTals miiCnevs.14 Tu inglisis samarTali raime 

kiTxvaze konkretul pasuxs ar Seicavs, ar awesrigebs romelime 

sakiTxs, SesaZloa, es sakiTxi gadawydes ucxouri samarTlis ga-

moyenebiT. aseve, dasaSvebia, rom am mtkicebulebis wyarod gamoyene-

bul iqnas ucxouri sasamarTlos gadawyvetileba. mxarem, romelic 

procesze amgvari mtkicebulebis warmodgenas apirebs, aucilebelia, 

winaswar ganacxados sasamarTloSi, raTa meore mxarem aRniSnulis 

Taobaze gaigos. mopovebuli interpretaciis, kvlevisa Tu gadawyve-

tilebis Sesaxeb moqmedebs prezumfcia, rom igi sworia, sanam sawi-

naaRmdego ar damtkicdeba. Tumca, aqve SevniSnavT, rom es prezumf-

cia ar moqmedebs im SemTxvevaSi, Tu meore mxarec analogiur sa-

kiTxze warmoadgens msgavs, magram sawinaaRmdego Sinaarsis mqone 

mtkicebulebas. aucilebelia, rom es mtkicebuleba damowmebuli 

iyos inglissa da uelsSi aRiarebuli saTanado wesiT.15 am mtkice-

bulebis dasaSvebobasa da gankuTvnadobis sakiTxs, iseve, rogorc 

kontr-mtkicebulebisas (Tu aseTi warmodgenila saqmeze), mxolod 

mosamarTle wyvets.16 

                                                           
13 Law Acertainment Act 1859; Evidence Act 1907. 
14 Civil Evidence Act 1972, Art. 4(2). 
15 Jasiewicz v. Jasiewicz [1962] 1 WLR 1426. 
16 Sime S., Kay M., French D., Blackstone's Civil Practice 2013: The Commentary, 

805. 
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bolo mtkicebulebis saxe, romelsac didi britaneTis mtkice-

bulebaTa saxeebis farglebSi mimovixilavT, esaa pirTa reputacia, 

ojaxis tradiciebi da a.S., rogorc mtkicebuleba. am mtkicebuleba-

Ta amomwuravi CamonaTvali dadgenili ar aris da kanoniT arcaa 

mowesrigebuli. isini CveulebaTa pirmSod miiCneva da saerTo samar-

Tlis qveynebisTvis damaxasiaTebeli mtkicebulebaa, saqarTvelosa da 

kontinenturi evropis samarTlis sxva qveynebisaTvis ki ucxoa. mas, 

zogadad, Character Evidence-s uwodeben, rasac qarTulad SeiZleba 

Seetyvisos pirovnuloba (xasiaTi), rogorc mtkicebuleba. mosamar-

Tleebi iTvaliswineben sxvadasxva faqtors piris pirovnulobis 

gansasazRvrad da adgenen igi e.w. Good Character-ia, Tu _ Bad Cha-

racter. maT, SesaZloa, rogorc mowmis Cvenebis, ise werilobiTi do-

kumentis saxe hqondeT, Tumca aucileblad unda metyvelebdnen pi-

ris xasiaTze. pirovnuloba da xasiaTi mxolod maSin miiReba mtki-

cebulebad, Tu saqmis faqtobrivi garemoebebi cxadyofen, rom igi 

relevanturia.17 miuxedavad imisa, rom am mtkicebulebis dasaSvebad 

mTavari testi gankuTvnadobaa, arsebobs saqmeTa kategoriebi, rom-

lebSic igi, rogorc wesi, dasaSvebia, mag., deliqtiT miyenebuli 

davis ganxilvisas mosamarTle mas iyenebs daudevrobis xarisxis 

gansasazRvrad, aseve, TviTdaxmarebis dros sxvisi nivTis dazianebi-

sas da sxv. Tumca britaneli mosamarTleebi eridebian pirovnulo-

bis testis mtkicebulebad gamoyenebas, raTa mxareebi araTanabar 

mdgomareobaSi ar Caayenon.18 miuxedavad amisa, sasamarTlo saqmeebze 

yofila SemTxvevebi, rodesac sxva kategoriis davazec gamoyenebula 

pirovnuloba, rogorc mtkicebuleba. samoqalaqo saqmeze hersti 

evansis winaaRmdeg,19 mopasuxes warmoadgenda sadazRvevo kompania da 

mosarCeles surda sadazRvevo polisidan gamomdinare Tanxa mieRo. 

sadazRvevo kompania amtkicebda, rom ziani mosarCelis msaxuris 

upatiosnebis Sedegad dadga. aqedan gamomdinare, sasamarTlom daad-

gina, rom msaxuris patiosneba iyo saqmis faqtobriv garemoebebTan 

                                                           
17 <http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-

the-role-it-plays-in-court-law-essay.php#ftn14> [10.08.2015] 
18 iqve. 
19 Hurst v. Evans, Court of Appeals. 

http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-the-role-it-plays-in-court-law-essay.php%23ftn14
http://www.lawteacher.net/free-law-essays/judicial-law/character-evidence-and-the-role-it-plays-in-court-law-essay.php%23ftn14
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SemxeblobaSi, kavSirSi da amis damadasturebeli mtkicebulebebi 

daSvebuli iqna, raTa sasamarTlos eCvenebina, rom msaxuri saeWvo 

xasiaTis, saeWvo pirovnebis mqone piri iyo. aRniSnuli, aseve, imis 

kargi magaliTia, rom ara mxolod mosarCelis an mopasuxis, aramed 

mesame piris xasiaTic ki SesaZloa faqtobriv garemoebad da mtkice-

bulebad iqnas miRebuli ama Tu im saqmeze. 

sayuradReboa, rom aSS-is TiTqmis yvela Statis samoqalaqo sa-

marTlis procesSi Character Evidence dauSvebeli mtkicebulebaa,20 

radgan miiCneva, rom usamarTloa, adamianis xasiaTi davadginoT da 

miviRoT mtkicebulebad, romelic efuZneba imis warmodgenas, Tu 

konkretul situaciaSi konkretuli pirovneba ratom moiqca ase.21 

Tumca zogierT StatSi garkveuli kategoriis davebze, sadac pi-

rovnulobas gansakuTrebuli mniSvneloba eniWeba, Character Evidence 

dasaSveb mtkicebulebad miiCneva, mag., daudevroba, daudevroba min-

dobili sakuTrebisa da davalebis dros, meurveobisa da mzrunve-

lobis gansazRvrisas, Svilebisas da sxv. 

  

III. mtkicebis tvirTis ganawileba da Taviseburebebi  

didi britaneTis samoqalaqo saproceso samarTalSi 

 

didi britaneTis sam iurisdiqciaSi (Crd. irlandia, inglisi, 

uelsi) samoqalaqo wesiT saqmeebis ganxilvisas ZiriTadad ori 

mtkicebis tvirTi, standarti arsebobs. pirveli maTgani kavSirSia 

materialuri samarTlis normebTan, xolo meore _ am tvirTis ma-

tarebel subieqtebTan. inglisuri kanonmdeblobis mixedviT, pirvel 

etapze mosarCelem unda warmoadginos mtkicebulebebi imisaTvis, 

rom mosamarTlem isini saqmis warmoebis dasawyebad sakmarisad CaT-

valos. britanuli samarTliT, mtkicebulebaTa Segroveba da gamoq-

veyneba dasaSvebia jer kidev saqmis warmoebis dawyebamde. mocemuli 

pirveli etapis warmatebiT gadalaxvis SemTxvevaSi, mosarCele ukve 

valdebulia daadasturos sarCelSi miTiTebuli faqtobrivi gare-

                                                           
20 Federal Rule of Evidence, 404. 
21 Pino v. Koelber, 389 So. 2d 1191, 1193 (Fla. Dist. Ct. App. 1980), ix. citireba: 

1 S. Gard, Jones on Evidence §4:34 (6th ed. 1972). 
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moebebi, anu ekisreba damtkicebis tvirTi.22 inglisuri proceduru-

li normebi, TiTqmis yvela saxis mtkicebulebis SemTxvevaSi, mka-

crad moiTxovs, rom mxarem maT warmodgenamde aucileblad unda 

acnobos amis Taobaze mowinaaRmdege mxaresa da sasamarTlos. es, 

ZiriTadad, saqmis mosamzadebel stadiaze xdeba. mxareebi cvlian 

mtkicebulebebs, rac xels uwyobs maT informirebulobas, amaRlebs 

procesis mimdinareobis xarisxs da sasamarTlos swori gadawyve-

tilebis miRebaSi exmareba. 

samoqalaqo saproceso samarTalSi moqmed mtkicebis standarts 

„albaTobaTa balanss~ uwodeben, romelsac britaneli mosamarTleebi 

gadawyvetilebebSi xSirad „ufro diax, vidre ara~-s (“more likely 

than not”) principiT iyeneben.23 mxaris mtkiceba mimarTuli unda iyos 

imaze, rom mis mier miTiTebuli faqtobrivi garemoebis WeSmariteba 

ufro savaraudoa, vidre umarTloba. aRniSnuli standarti dRes 

erTgvarovnadaa miCneuli didi britaneTis sasamarTlo praqtikaSi, 

Tumca es yovelTvis ase ar yofila. 2008 wlis lordTa palatis 

gadawyvetilebamde,24 sasamarTloebSi SeiniSneboda araerTgvarovani 

praqtika, maT Soris saapelacio sasamarTloc ganixilavda im azrs, 

rom arsebobda raRac Sualeduri, saSualo principi _ „Sewonadobis 

standarti~. Tumca lordTa palatam amgvari mosazrebebi uaryo da 

samoqalaqo saqmeebze daadgina mxolod erTi, ukve xsenebuli stan-

darti.25 

mtkicebis procesSi TiToeulma mxarem unda daamtkicos is gare-

moebebi, romlebzec Tavis moTxovnas afuZnebs. Tumca is, vinc raimes 

moiTxovs, yovelTvis araa valdebuli, amtkicos es. procesualurad, 

mosarCeles ekisreba mxolod im faqtebis mtkicebis tvirTi, rom-

lebzec mopasuxe ar daeTanxma. Tavis mxriv, mopasuxem aucileblad 

unda miuTiTos im garemoebebze, Tu ratom ar eTanxmeba ama Tu im 

                                                           
22 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 24. 
23 The balance of probabilities. 
24 Re B (A Child), lordTa palatis 2008 wlis gadawyvetileba, 35. 
25 iqve. 



9 

faqtebs. Sesabamisad, SesaZlebelia, rom martivad, Semdegi sityvebis 

gamoyenebiT naTlad gamoixatos mtkicebis tvirTi inglisis sapro-

ceso samarTalSi: amtkicebs is, visac ar surs davis wageba.26 mxares 

akisria mtkicebis tvirTi imdenad, ramdenadac sasamarTlos aranairi 

eWvi ar unda warmoeSvas, Tu vis sasargeblod gamoitanos gadawyve-

tileba. 

mtkicebis tvirTis modave mxareebze ganawileba warmodgeba, ro-

gorc sasamarTlos aqtiuri rolis SezRudvis winapiroba. igulisx-

meba „formaluri WeSmaritebis principi~, romlis danawesiT sasa-

marTlo samoqalaqo saqmeebze xelmZRvanelobs. sasamarTlo valde-

bulia, xeli Seuwyos mxareebs TanamSromlobaSi, sworad da samar-

Tlianad warmarTos procesi. amisaTvis mas aqvs sxvadasxva ufleba-

mosileba, romlebic metwilad qarTuli sasamarTlos uflebamosi-

lebebs emTxveva. Tumca am ukanasknelis principebisgan gansxvavebiT, 

britanuli sasamrTlo uflebamosilia, gaakontrolos mtkicebule-

baTa Segrovebis procesi da mxareebs mtkicebulebaTa warmodgenis 

xerxebze miTiTeba mosTxovos. es uflebamosileba ufro mkafiodaa 

gamoxatuli britanul kanonmdeblobaSi, vidre saqarTveloSi.27 

 

IV. mtkicebis procesi amerikis SeerTebuli  

Statebis samoqalaqo saproceso samarTalSi 

 

amerikis SeerTebul StatebSi, didi britaneTis msgavsad, samosa-

marTlo samarTalia gabatonebuli da iuridiul mecnierebaSi nakle-

bad moiZebneba mtkicebis procesze, mtkicebis tvirTsa, Tu mtkice-

bulebaTa gankuTvnadobasa da dasaSvebobaze raime fundamenturi mec-

nieruli kvleva. wlebis manZilze Camoyalibebuli kazuisturi sa-

marTlis safuZvelze aSS-ma 1975 wels moaxdina mtkicebis procesze 

erTiani sakanonmdeblo dokumentis Seqmna da mas „mtkicebulebebis 

                                                           
26 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 24. 
27 Civil Procedure Rules, 1998, Art. 32. 
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Sesaxeb federaluri wesebi~ uwoda.28 aRniSnuli wesebi mTeli aSS-

is masStabiT moqmedebs da mis safuZvelze sxvadasxva Statma saku-

Tari kanonmdebloba federalur wesebTan SesabamisobaSi moiyvana. 

aqve unda aRiniSnos, rom rogorc saerTo samarTlis qveynebSia mi-

Rebuli, aRniSnuli kanoni mainc saxelmZRvanelo xasiaTisaa da mo-

samarTleebs lavirebis xarisxi kvlavac maRali aqvT. 

mtkicebis procesis umniSvnelovanesi nawilia mtkicebulebebi da 

maTi klasifikacia. aSS-is mtkicebulebaTa mimoxilvamde, mizanSewo-

nilia jer mtkicebulebaTa niSnebze visaubroT. mtkicebulebebi aSS-

is saproceso samarTlis mixedviT unda iyos dasaSvebi, gankuTvnadi 

da sando. pirveli maTgani cnobilia rogorc qarTuli, ise brita-

nuli samarTlisTvis. calke niSani, romelic aSS-is mtkicebis pro-

cesSia gamoyofili da maT ganyenebul kategoriad ar icnobs qar-

Tuli samarTali, es aris mtkicebulebaTa sandooba. aseve, modifi-

cirebuli da sainteresoa gankuTvnadoba amerikuli samarTlis mix-

edviT. 

gankuTvnadoba aucilebeli, magram arasakmarisi niSania imisaTvis, 

rom mtkicebulebam kanonmdeblobis mier dawesebuli testi gaiaros. 

gankuTvnadi mtkicebulebis safuZvelze unda dadgindes garemoeba, 

romelsac konkretuli saqmisTvis arsebiTi mniSvneloba aqvs. SesaZ-

lebelia, mosamarTlem mtkicebuleba ama Tu im saqmeze gankuTvnadad 

ar CaTvalos, vinaidan igi arasamarTlianad winaswarganWvretadia, 

damabnevelia, emsaxureba samarTalwarmoebis gaumarTlebel dayovne-

bas, sasamarTloSi mikerZoebuli mtkicebulebebis warmodgenas da 

sxv.29 gansakuTrebiT es exeba im saqmeebs, romlebic ganixileba nafic 

msajulTa monawileobiT. am dros mosamarTlem SeiZleba mimarTos 

logikur silogizms, romliTac mtkicebulebis gankuTvnadoba mar-

tivad mowmdeba (Tu/maSin). sxvadasxva saxis mtkicebulebaze gan-

kuTvnadobis xarisxi sxvadasxvanairia. mag., erT-erT yvelaze maRal 

standarts uweseben eqspertizis daskvnas. Tumca amerikul iuri-

                                                           
28 Federal Rules of Evidence,1975. 
29 Federal Rule 403. 
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diul literaturaSi naxsenebia, rom mosamarTlis diskrecia mtki-

cebulebis gankuTvnadobasTan dakavSirebiT Zalze maRalia.30 

garda gankuTvnadobisa, calke aRniSvnis Rirsia sandooba, ro-

gorc mtkicebulebisTvis dadgenili aucilebeli barieri, testi.31 

imisaTvis, rom mtkicebulebis sandooba dadgindes, saWiroa, misma 

warmomdgenma mxarem miuTiTos wyaro, Tu saidan moipova igi. mag., 

Tu mxare mtkicebulebad warmoadgens mowmis Cvenebas, sasamarTlos 

unda ganumartos, Tu ratom aqvs mowmes sadavo sakiTxis Taobaze 

specialuri codna, anu ramdenad kompetenturia igi. werilobiT 

mtkicebulebaze man unda SeZlos avTenturobis testis daZleva da 

moeTxoveba, mtkicebulebis istoria sasamarTloSi warmoadginos, 

anu vin, rodis da ratom flobda mtkicebulebas. sandoobis testi 

gansakuTrebul mniSvnelobas iZens „sxvisi sityvebiT Cvenebisas~. 

rac Seexeba aSS-is samoqalaqo saproceso samarTalSi arsebul 

mtkicebulebebs, isini ZiriTadad didi britaneTis mtkicebis pro-

cesSi aRiarebul mtkicebulebebs emTxveva. gansakuTrebuli yuradRe-

ba eTmoba „sxvisi sityvebiT Cvenebas~, amitom misi ganxilva aSS-is 

samarTlis WrilSi mizanSewonilia. 

aSS-is mtkicebiTi samarTali ar aRiarebs mxolod sasamarTloSi 

gakeTebul gancxadebebs. gancxadebebis gakeTeba SesaZlebelia aseve 

sasamarTlos gareTac, romelic aRiarebis an sxva formaSi SeiZleba 

iqnas gakeTebuli.32 sxvisi sityvebiT CvenebaSi ar moiazreba mxolod 

zepiri Cvenebis saxiT gakeTebuli gancxadebebi, aramed werilobiTi 

gancxadebebi, anderZi, dRiuri, sxvadasxva xasiaTis piradi Canawere-

bi, anu is wyaroebi, romlebic sasamarTlo darbazSi araa gakeTebu-

li.33 garda amisa, aRsaniSnavia e.w. „ormagi sxvisi sityvebiT Cvene-

bac~, rac imas niSnavs, rom sasamarTlos gareT gakeTebuli gancxa-

debis Sinaarsi sxva sasamarTlos gareT gakeTebul gancxadebas 

efuZneba. 

                                                           
30 Kane M., Civil Procedure in a Nutshell, 7th edition, Thomson Reuters, 2013. 
31 Reliability of the Evidence. 
32 Out-of-court statement. 
33 Federal Rules of Evidence, 1975, Rule 801, 802, 803. 
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sxvisi sityvebiT Cvenebidan arsebobs ramdenime gamonaklisi, ro-

melTa Tanaxmad sxvisi sityvebiT CvenebaSi ar moiazreba:  

1. gancxadeba, romelic warmodgenilia im mxaris sawinaaRmdegod, 

vinc gancxadeba gaakeTa;  

2. ama Tu im movlenis aRwerisaa da interpretaciis Sesaxeb 

gancxadeba, romelic aucileblad unda gakeTdes spontanurad aRniS-

nuli movlenis damTavrebidan. aseve, SesaZlebelia aRniSnuli ganc-

xadeba uSualod Zlieri sulieri aRelvebis an Sokis momentSi keT-

debodes. am gamonaklisis amosavali idea isaa, rom gakeTebuli ganc-

xadeba spontanuri xasiaTisaa da amgvarad miRebuli Zlieri sulie-

ri aRelveba albaTobis didi xarisxiT mis falsifikacias gamoric-

xavs;34 

3. mowmis mier Canawerebis gamoyeneba. aq moiazreba is situacia, 

roca pirs, romelic sxvisi sityvebiT Cvenebas akeTebs, adre hqonda 

Sesabamisi codna, Tumca Cvenebis micemis etapze mas es codna dakar-

guli aqvs da iyenebs Canawers. aRniSnuli werilobiT an nivTier 

mtkicebulebad miiCneva;35 

4. statistikuri Canawerebi sajaro organoebis mier, romlebic 

exeba Sobadobas, gardacvalebas, qorwinebis registracias da sxv.36 

5. gancxadebebi, romlebic gadmocemulia minimum 20 wlis daZve-

lebis dokumentebSi, romelTa avTenturoba dadasturebulia da isi-

ni mopovebulia imgvari adgilidan, sadac Cveulebriv aseTi doku-

menti inaxeba.37 

aseve, arsebobs iseTi dokumentebi, romlebic TavisTavad avTen-

turia da maT Semdgomi gamokvleva ar esaWiroebaT, mag., notariusis 

mier damowmebuli Sinauruli dokumentebi, ucxouri sajaro doku-

mentebi, gazeTebi da perioduli gamocemebi, komerciuli dokumente-

bi da sxv. 

                                                           
34 iqve, 803. 
35 iqve, 803 (5). 
36 iqve, 804. 
37 iqve, 804 (16). 
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garda aRniSnulisa, sainteresoa, aseve, momakvdavis gancxadeba, 

rogorc mtkicebuleba.38 aSS-is mtkicebiTi samarTlis mixedviT, amg-

vari gancxadeba dasaSvebia rogorc „sxvisi sityvebiT Cveneba~, Tu 

gardaicvala deklaranti, misi gancxadeba Seexeba samoqalaqo saqmes, 

man gancxadeba gaakeTa im dros, rodesac misi sikvdili gardauvali 

iyo. Tumca es ar niSnavs, rom is aucileblad unda gardaicvalos, 

raTa mtkicebuleba sasamarTlosTvis dasaSvebi gaxdes.39 

 

V. mtkicebis tvirTis ganawileba da Taviseburebebi amerikis  

SeerTebuli Statebis samoqalaqo saproceso samarTalSi 

 

amerikis SeerTebuli Statebi SejibrebiTobis principis samSob-

lod iTvleba. Sesabamisad, gasakviri araa, rom mxareebs gansakuTre-

buli pasuxismgebloba ekisrebaT mtkicebulebaTa Segrovebis pro-

cesSi. didi britaneTis msgavsad, aSS-is samarTalSic mtkicebis ori 

standartia mocemuli: mtkicebulebaTa warmodgenis tvirTi da 

darwmunebis tvirTi. 

mtkicebulebaTa warmodgenis tvirTis40 Tanaxmad, mosarCelem un-

da miuTiTos Tavisi sasarCelo moTxovna da moaxdinos am sarCelis 

faqtobrivi garemoebebis demonstrireba. Tu konkretul saqmeSi 

mxare ar davobs faqtebis arsebobis Taobaze, maSin mtkicebulebaTa 

warmodgena aucilebeli ar aris. dava SeiZleba gadawydes mxareTa 

mier warmodgenili ganmartebiTa da advokatis moxsenebiT. mosamar-

Tle gansazRvravs romeli mxare waagebs davas im SemTxvevaSi, Tu 

konkretuli faqtis namdvilobis aRiarebisTvis sakmarisi da xaris-

xiani mtkicebuleba ar iqneba warmodgenili.41 

rac Seexeba darwmunebis tvirTs, igi ZiriTadad msajulebzea 

gaTvlili. mas xSirad daurwmuneblobis risksac uwodeben. mxare, 

                                                           
38 Dying declaration. 
39 Federal Rule of Evidence, 804 a(1-5). 
40 Burden of going forward. 
41 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 28. 
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romelic darwmunebis tvirTs atarebs, process waagebs, Tuki saqmis 

faqtobriv garemoebebSi mosamarTlisa da msajulebis darwmunebas 

ver SeZlebs.42 aSS-Si mtkicebis tvirTi gulisxmobs mxaris valde-

bulebas, yoveli faqti amtkicos mtkicebulebaTa SefasebiT, Zlieri 

da damajerebeli mtkicebulebiT, an gonivruli eWvis arsebobiT, 

rac kanoniTaa gaTvaliswinebuli. mtkicebis tvirTi da darwmunebis 

tvirTi ki sinonimur  cnebebadaa miCneuli.43 

zogadi wesis Tanaxmad, mxareebs ekisrebaT imis mtkiceba, rasac 

isini uTiTeben, garda im SemTxvevebisa, rodesac arsebobs specifi-

kuri materialuri urTierToba, romelic mtkicebis tvirTis 

gansxvavebulad ganawilebas moiTxovs. aRniSuli wesi qarTul sa-

proceso samarTalSic moqmedebs. aSS-is federaluri wesebi mtkice-

bis tvirTis ganawilebaSi mxolod zogadi principiT Semoifargleba 

da yoveli konkretuli saqmis gadawyvetisas mosamarTleebi mas Se-

sabamisad anawileben.44 

gansakuTrebiT sainteresoa aSS-Si moqmedi darwmunebis tvirTi, 

romelic reitingis mixedviT ganisazRvreba. ZiriTadad es im saqmeebs 

exeba, romlebzec nafici msajulebi ganixilaven davas, mag., deliq-

tiT miyenebuli zianis anazRaurebas. am dros davis gadawyvetisas 

iyeneben Skalas 0-dan 100%-is racioTi da gansazRvraven ramdenad 

marTali iyo mosarCele, an mopasuxe. 0 niSnavs, rom mosarCelis 

argumentacia sruliad mcdaria, xolo 100% niSnavs, rom mosarCe-

lis istoria srulad Seesabameba simarTles. deliqtebis SemTxveva-

Si es Skala metad specifikuria, am dros zianis anazRaurebis sa-

kiTxi wydeba imis mixedviT, Tu romeli mxaris qmedebiT ufroa ga-

mowveuli ziani. mag., SesaZloa es iyos 51%-49% mosarCelis sasar-

geblod an piriqiT. sxva sityvebiT, ramdenad maRalia damdgar zian-

Si dazaralebulis bralis xarisxi. yvela SemTxvevaSi, aucilebelia, 

rom minimum 50%-iani albaToba mainc arsebobdes imisaTvis, rom esa 

                                                           
42 iqve. 
43 Dwyer S.I., Presumptions and Burden of Proof, Loyola Law Review, Vol.21, 1975, 

389. 
44 ix., Baicker-McKee S., Janssen M. W., Corr B.J., Student’s Guide to the Federal 

Rules of Civil Procedure, 8th edition, 2005. 
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Tu is faqti mxaris mier dadasturdes. am procentul Skalas al-

baTobas uwodeben da igi preponderance of evidence-is, anu mtkicebu-

lebaTa Sepirispirebis, arsebiTi nawilia.45 

aRsaniSnavia, Tu ramdenadaa aSS-is sasamarTloebis mier dadgeni-

li standarti qarTul standartTan TanxvedraSi. erT-erT saqmeze 

mtkicebulebaTa Sefasebisas saqarTvelos uzenaesma sasamarTlom 

ganmarta, rom sasamarTlo sadavo garemoebaTa arseboba-ararsebobis 

dadgenisas individualurad da erTobliobaSi afasebs saqmeSi arse-

bul mtkicebulebebs, ris Sedegadac ayalibebs Tavis Sinagan rwmenas 

gamosakvlevi sakiTxis mimarT.
46
 aseve, saqarTvelos samoqalaqo sa-

proceso kodeqsis 105–e muxlis me-2 nawili sasamarTlos avalde-

bulebs warmodgenili mtkicebulebebis yovelmxriv, srul da obieq-

tur ganxilvas. am standartTa analizi cxadyofs, rom isini faqto-

brivad Zalian hgvanan aSS-Si mocemul standartebs, im gansxvavebiT, 

rom aSS-is mtkicebis procesi mtkicebulebaTa Sesafaseblad ufro 

mkafio da advilad aRqmad standartebs iyenebs. 

da bolos, mtkicebis tvirTze saubrisas calke unda gamoiyos 

samarTlebrivi prezumfciebi. prezumfcia vrceldeba im mxareze, 

romelsac damtkicebis tvirTi aqvs. prezumfciis mizania, mxareebs 

Seumsubuqos saqmesTan dakavSirebuli, Tumca Sedegze gavlenis 

momxdeni, mtkicebulebebis warmodgenis amocana. faqtobrivad, pre-

zumfcia miuTiTebs imaze, Tu vin waagebs process, Tu ar warmoad-

gens mtkicebulebas da amiT anawilebs kidec mxareTa Soris mtkice-

bis tvirTs.47 prezumfcia vrceldeba im mxareze, romelsac mtkice-

bis tvirTi awevs, sawinaaRmdegos dakisreba ki meore mxaris valde-

bulebaa. prezumfcia ar axdens mtkicebis tvirTis ramenairad ga-

daadgilebas daurwmuneblobis riskis kuTxiT, romelic procesis 

manZilze kvlav im mxareze rCeba, romelsac igi Tavdapirvelad dae-

                                                           
45 Schweizer M., The Civil Standard of Proof – What Is It, actually? Preprints of the 

Max Planck Institute for Research on Collective Goods, Bonn, 2013/12, 13-14. 
46 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 22 ianvris №as-589-896-09 ganCineba. 
47 Federal Rule of Evidence Article III, Presumptions in Civil Actions and Proceed-

ings, Rule 31. 
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kisra. aRsaniSnavia, rom maSinac ki, Tu mxare, mtkicebulebaTa war-

modgenis tvirTis farglebSi, prezumfciuli faqtis sawinaaRmdegod 

saTanado mtkicebulebas warmoadgens, prezumfcia mainc ar qarwyl-

deba, rogorc es xdeba e.w. “bursting bubble theory”-is mixedviT, igi 

mainc rCeba am mxaris sawinaaRmdegod.48 

mtkicebulebaTa prezumfciis konstruqcias avrceleben ara mxo-

lod faqtebis sferoze, aramed, aseve, samarTlis sferozec. mag., 

arsebobs prezumfcia, rom zogadi samarTali yvelgan erTnairia, 

sakanonmdeblo aqtebi Seesabameba konstitucias da a.S. es ki gu-

lisxmobs, rom konkretuli samoqalaqo saqmis ganxilvisas sasamar-

Tlos amosavali wertili swored es prezumfciuli mdgomareoba 

iqneba, Tu dainteresebuli mxare misi gamoyenebis sawinaaRmdego 

iuridiuli argumentacias ar warmoadgens.49 

 

VI. daskvna 

 

samoqalaqo samarTlis procesSi mtkicebis tvirTis roli mar-

Tlac ganuzomelia. Tu sasamarTlo mtkicebis tvirTs sworad gaa-

nawilebs es umeteswilad samarTlebrivad swori gadawyvetilebis 

miRebas ganapirobebs. sxvadasxva samarTlebrivi sistema mtkicebis 

processa da mis elementebs gansxvavebulad udgeba, Tumca ZiriTadi 

aspeqtebi mainc erTnairia. es cxadad gamoCnda aSS-sa da didi bri-

taneTis sistemaTa urTierTSedarebis Sedegad. saxelmwifos kul-

turuli, socialuri Tu politikuri faqtorebi zogadad samar-

Tlisa da mtkicebis procesis gansxvavebul midgomas gansazRvravs. 

aSS-is da didi britaneTis mtkicebis procesebs Soris gansxvavebebi 

mainc sayuradReboa. naSromSi gamoikveTa gansakuTrebiT saintereso 

da gansxvavebuli midgomebi, romlebic am ori erTi da imave siste-

                                                           
48 Notes of Advisory Committee on Proposed Rules on Rule 301, Presumptions in 

Civil Cases Generally. 
49 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi - didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni~, #4(27), 2010, 29. 
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mis, magram mainc sxvadasxva mtkicebis samarTlis mqone saxelmwifo-

Si SeiniSneba. 

saqarTvelos mtkicebiTi samarTali did britaneTsa da aSS-sTan 

SedarebiT naklebadaa ganviTarebuli. gansakuTrebiT es exeba mtkice-

bis erTiani da universaluri standartis ararsebobas, radgan saka-

nonmdeblo doneze igi sakmarisad detalurad mowesrigebuli araa, 

xolo sasamarTlo praqtikiT ki mainc zogadi, naklebad gamosadegi 

da bundovani standartia dadgenili. amitom sasurvelia, Tu Semd-

gomSi saqarTvelos samoqalaqo saproceso samarTalSi mtkicebis 

standarti dadgindeba da umjobesia, es samosamarTlo samarTliT 

ganxorcieldes. aseTi standarti iqneba amosavali wertili rogorc 

mxareebisTvis, ise mosamarTlisTvis da misi gamoyenebiT sasamarTlo 

bevrad naTlad da iolad gadawyvets davas. 
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monika gabunia 

 

mtkicebis tvirTis ZiriTadi maxasiaTeblebi 

da misi roli sadazRvevosamarTlebriv davaSi 

 

I. Sesavali 

 

samoqalaqosamarTlebrivi urTierTobebi da misi ganviTarebis xa-

risxi sazogadoebisa da saxelmwifos ekonomikuri ganviTarebis pir-

dapirproporciulia. rac ufro daxvewili da gamarTulia msgavsi 

urTierTobebi, arsebobs Sesabamisi praqtika, sakanonmdeblo mowe-

srigeba da iuristebic gaTviTcnobierebulebi arian, samoqalaqo 

brunva miT ufro stabiluria. maT Soris ki sadazRvevosamarTle-

briv urTierTobebs gansakuTrebulad gamorCeuli adgili ukavia. 

sadazRvevosamarTlebriv urTierTobebs didi xnis istoria aqvs, 

igi Sumerebidan me-19 saukunis germanul koncernebamde, 21-e sauku-

nis gigant korporaciebamde viTardeboda da sruliad axal samar-

Tlebriv reJimSi eqceoda. 1  Tanamedrove samyaroSi dazRveva sawar-

moebis, organizaciebis, fermerebis, moijareebisa da moqalaqeebis 

sakuTrebis yvela formis, Semosavlebisa da sxva interesebis dazR-

veuli dacvis sayovelTao universalur saSualebad gadaiqca.2 Sesa-

bamisad, dazRvevis rogorc samarTlebrivi, ise ekonomikuri roli 

Zalze didia. 

iseTi saxelmwifosaTvis, rogoric saqarTveloa, romelsac da-

savluri kursi aqvs aRebuli da biznesSic dasavluri Rirebulebe-

bis danergvas cdilobs, dazRveva sasicocxlod mniSvnelovania. ra 

Tqma unda, sxva bevri samoqalaqosamarTlebrivi institutis msgav-

sad, isic metad axalgazrdaa da faqtobrivad, qarTul samarTle-

brivsa Tu ekonomikur sivrceSi fexs axla ikidebs. miuxedavad amisa, 

saqarTvelos saerTo sasamarTloebs sadazRvevosamarTlebrivi saq-

meebis ganxilvisa da gadawyvetis kuTxiT sakmao gamocdileba dau-

                                                           
1 Степанова Т.В., Страховое Право Украины: Конспект лекций, 3-е изд., Одесса, 

2007, 14-15. 
2 <http://goo.gl/TSweXx> [29.04.2015] 
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grovdaT. garkveulwilad, SesaZlebelia saubari erTgvarovan praq-

tikasTan dakavSirebiTac. marTalia, bevri sakiTxi jerjerobiT sasa-

marTlos TvalTaxedvis arealSi fizikurad ar moqceula, Tumca 

amis perspeqtiva namdvilad arsebobs.  

samoqalaqo procesis erT-erTi yvelaze yuradsaRebi da metad 

delikaturi instituti mtkicebaa, gansakuTrebiT ki mtkicebis 

tvirTi, romlis ganzogadeba, standartizacia SesaZlebelia, Tumca 

TiToeuli dava, samarTlis mimarTuleba mas Tavis specifikas sZens 

da mxareTa pozicias gansakuTrebuls xdis. Zalze mniSvnelovania 

mtkicebis tvirTi dazRvevidan wamoWril samarTlebriv davebSi. 

dazRvevis xelSekrulebis Taviseburebani da samarTlebrivi buneba 

mas sruliad Tavisebur, gansxvavebul elfers aniWebs. rogorc wesi, 

sakiTxis mniSvneloba problemaTa arsebobasac ganapirobebs.  

naSromis mizania, Seiswavlos mtkicebis tvirTis, rogorc samo-

qalaqo procesis erT-erTi yvelaze fundamenturi institutis, sa-

marTlebrivi gageba da maxasiaTeblebi, gansakuTrebiT sadazRvevosa-

marTlebriv davebSi; sadazRvevo samarTlis sakiTxebze wamoWrili 

davebis Taviseburebebis gansazRvra da am TaviseburebaTa mtkicebiT 

procesze, saqmis gadawyvetis saboloo Sedegis gansazRvraze gavle-

nis moxdenis SesaZleblobani sadazRvevosamarTlebrivi davis Ti-

Toeul kategoriaSi. naSromSi gaanalizdeba is sasamarTlo praqtika, 

romelic saqarTvelos saerTo sasamarTloebma Seqmnes, gansakuTre-

biT ki, uzenaesi sasamarTlos gadawyvetilebebi, midgomebi da gan-

martebebi msgavsi tipis saqmeebze, ramac sistemis erTgvarovneba 

ganapirobes. Sefasdeba arsebuli praqtikis Zlieri da susti mxaree-

bi, problemebi da daisaxeba maTi gadaWris gzebi. 

naSromSi dasaxuli miznebis misaRwevad gamoyenebuli iqneba kom-

pleqsuri kvleva, romelic gaaerTianebs deskrifciuli, analitiku-

ri da SedarebiTsamarTlebrivi kvlevis meTodebs, raTa kvlevis Se-

degi daefuZnos maqsimalurad obieqtur, abstrahirebul da adekva-

tur samecniero midgomebsa da analizs. 

 

  



20 

II. mtkicebis tvirTi samoqalaqo procesSi 

1. mtkicebis tvirTis samarTlebrivi gageba 

1.1. mtkicebis tvirTis arsi da daniSnuleba 

 

mtkicebis tvirTi saproceso CarCoebSia moqceuli da is proce-

sis saerTo, fundamentur principebs efuZneba. mtkicebis tvirTis 

bunebasTan dakavSirebiT gansxvavebuli mosazrebebi arsebobs: 3 erTni 

mas piris uflebad ganixilaven – daasabuTos sakuTari moTxovna, 

meoreni – saprocesosamarTlebriv valdebulebad, mesameni ki, 

erTdroulad, rogorc uflebad, ise valdebulebad moiazreben. 4 

Tumca mtkicebis „valdebuleba“ samarTalSi valdebulebis klasikur 

gagebas ar gulisxmobs da igi mxaris procesualur movaleobasTanaa 

gaigivebuli5. 

iuridiul literaturaSi marTebuladaa miTiTebuli imis Sesaxeb, 

rom mtkicebis valdebulebisa da misi ganawilebis wesis samarTle-

brivi bunebis zusti amoxsna SeuZlebelia mxareTa Tanasworufle-

bianobisa da SejibrebiTobis principis gaTvaliswinebis gareSe. 6 

saqarTvelos samoqalaqo saproceso kodeqsis me-4 muxlSi es pozi-

cia mkafiodaa gamokveTili da aRniSnuli muxlis Tanaxmad, mxareebi 

Tavadve gansazRvraven, Tu romeli faqtebi unda daedos safuZvlad 

maT moTxovnebs, an romeli mtkicebulebebiT unda dadasturdes es 

faqtebi.7 SejibrebiTobis principidan gamomdinare, im mtkicebuleba-

Ta wardgena da mniSvnelovan faqtobriv garemoebaTa Taobaze miTi-

Teba da mtkiceba, romelic gadawyvetilebis misaRebaa aucilebeli, 

                                                           
3 mtkicebis tvirTis samarTlebriv bunebasTan dakavSirebiT da dawvrilebiT 

ix., Баулин О.В., Фильченко Д. Г., Доказательства и Доказывание в 

Гражданском Судопроиздводстве, Воронеж, 2006, 57-60. 
4  Парашенко В.В., Бремя Представления Доказательств в Гражданском 

Судопроиздводстве, Юридический Журнал, #2, 2007, 20. 
5 Баулин О.В., Фильченко Д. Г., Доказательства и Доказывание в Гражданском 

Судопроиздводстве, Воронеж, 2006, 57. 
6 Todria T., faqtobrivi garemoebebis mniSvneloba sakasacio sasamarTloSi, 

Tbilisi, 2011, 273. 
7  liluaSvili T., samoqalaqo saqmeTa warmoeba sasamarTloSi, Tbilisi, 

2001, 155. 
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procesis monawileebzea gadanawilebuli da mindobili.8 Sesabamisad, 

samoqalaqo procesSi sasamarTlo mtkiceba aris sasamarTlos, saqmis 

monawileTa da sxva subieqtebis saproceso samarTliT detalurad 

mowesrigebuli saqmianoba, romlis mizanic saqmisTvis mniSvnelovani 

faqtebis dadgenaa.9 

sasamarTlo davis saproceso Sedegi mTlianad procesis mona-

wile subieqtebis mtkicebiT saqmianobazea damokidebuli da swored 

amitom mtkicebis tvirTi warmogvidgeba, rogorc modave mxareTa 

Soris riskebis ganawileba, romelsac, upirvelesad, praqtikuli 

mniSvneloba aqvs. 10  mtkicebis gadanawileba imitomaa mniSvnelovani, 

rom, Tuki mxareebi ar waradgenen mtkicebulebebs da ar daamtkice-

ben sakuTar pozicias, sasamarTlo damoukideblad ver SeZlebs saq-

mis garemoebaTa dadgenas. 11  zogadad, mtkicebis tvirTi mosarCeles 

akisria, rac sruliad logikuria, radgan swored mosarCele iwyebs 

davas, Sesabamisad, manve unda amtkicos misi moTxovnis safuZvliano-

ba.12 

sasamarTlo mtkiceba imaSi mdgomareobs, rom jer unda gani-

sazRvros, Tu romel garemoebebs aqvT arsebiTi mniSvneloba, amisT-

vis ki saWiroa materialuri samarTlis normis hipoTeza da dispo-

zicia, romelzec moTxovnebi da Sesagebeli unda iqnes dafuZnebu-

                                                           
8  Носенко М.С., Бремя Доказывания в Арбитражном Процессе и 

Обоснованность Судебных Актов Арбитражного Суда в Свете Новелл АПК, 

Вестник Федерального Арбитражного Cуда Cеверо-Кавказского Округа, №3(9), 

2012, 100. 
9 qurdaZe S., samoqalaqo saqmeTa ganxilva pirveli instanciis sasamarTlo-

Si, Tbilisi, 2006, 337. 
10 gagua i., mtkicebis tvirTi samoqalaqo saproceso samarTalSi, Tbilisi, 

2013, 23. 
11  Носенко М.С., Бремя Доказывания в Арбитражном Процессе и 

Обоснованность Судебных Актов Арбитражного Суда в Свете Новелл АПК, 

Вестник Федерального Арбитражного суда Северо-Кавказского Округа №3(9), 

2012, 102. 
12  Парашенко В.В., Бремя Представления Доказательств в Гражданском 

Судопроиздводстве, Юридический Журнал, #2, 2007, 21 
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li. 13  Sesabamisad, mtkicebis tvirTi damokidebulia ara mxaris 

rolze procesSi, aramed moTxovnis safuZvelze.14  

zemoaRniSnulidan gamomdinare, aSkaraa, rom samoqalaqo saproce-

so samarTalSi mtkicebis tvirTi mxareTaTvis erT-erT umniSvnelo-

vanes institutia, romelzec uSualodaa damokidebuli darRveuli 

Tu sadavo uflebis gadawyvetis bedi, saproceso Sedegi. 

 

1.2. mtkicebis tvirTi samarTlebriv  geografiaSi 

1.2.1. kontinenturi evropis samarTlis midgoma 

 

samarTalwarmoebis Camoyalibeba saqmis irgvliv arsebuli faqto-

brivi garemoebebis marTebulobis an umarTebulobis Sesaxeb davis 

mixedviT xdeba. mtkicebis tvirTSi mtkicebulebaTa wardgenisa da 

garemoebaTa Taobaze mtkiceba, darwmuneba moiazreba. 15  germanul 

TeoriaSic damtkiceba mxareTa mier mtkicebulebaTa Segrovebis, 

wardgenisa da sasamarTlos mier am mtkicebulebaTa Sefasebisa da 

gamokvlevis process hqvia.16 

germanuli samoqalaqo saproceso kodeqsis Tanaxmad, mtkicebule-

baTa verifikacia garkveul faqtTan dakavSirebiT simarTlis dadge-

naa. 17  aRniSnulidan gamomdinare, damtkiceba niSnavs warmodgenili 

faqtis simarTleSi sasamarTlos darwmunebas, mosamarTle ki faq-

tobrivi garemoebebis simarTleSi mtkicebulebebze dayrdnobiT 

                                                           
13  qurdaZe S., samoqalaqo saqmeTa ganxilva pirveli instanciis sasamar-

TloSi, Tbilisi, 2006, 341. 

14 Smiti S., rihteri h., mosamarTlis mier gadawyvetilebis miRebis procesi 

samoqalaqo samarTalSi, 2013, 27. 
15  Парашенко В.В., Бремя Представления Доказательств в Гражданском 

Судопроиздводстве, Юридический Журнал, #2, 2007, 21. 
16  xoferia n., mtkicebulebaTa Teoria germaniis samoqalaqo saproceso sa-

marTalSi, wignSi: Tengiz liluaSvili 75, saiubileo krebuli, v. xrusta-

lis redaqtorobiT, Tbilisi, 2003, 340. 
17 Shmidt E., Beweislast in Zivilsachen – Funktionen und Verteilungsregeln, Jus, 

2003, Heft 10,1008. 
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rwmundeba.18 germanul samarTalwarmoebaSi sasamarTlo darwmunebaSi 

saboloo darwmuneba igulisxmeba, Tumca aucilebeli ar aris abso-

luturi sizuste, mTavaria, varaudis iseTi xarisxi, romelic sasa-

marTlos gansaxilvel saqmesTan dakavSirebiT eWvebs gaufantavs, 19 

radgan im SemTxvevaSi, Tuki sasamarTlo im daskvnamde ver miva, sa-

davo da amavdroulad, mniSvnelovani faqti namdvilia Tu aranamd-

vili, maSin is dilemis winaSe dgeba, – erTi mxriv, unda gadawyvi-

tos sadavo sakiTxi, Tumca, meore mxriv, amis gakeTebac ar SeuZlia, 

vinaidan warmodgenili mtkicebulebebiT faqts ver adgens. 20 aRniS-

nulidan, calsaxaa, rom mxarisTvis mtkicebis tvirTi, procesualu-

ri Sedegis TvalsazrisiT, Zalian mniSvnelovania da igi, erTgvarad, 

stimulis funqciasac asrulebs, radganac mxareebs aiZulebs, winas-

war gansazRvron pozicia, moiZion mtkicebulebebi da moemzadon 

procesisaTvis.21 amgvari poziciis pirveladi, logikuri axsna imaSi 

mdgomareobs, rom visac vinmesgan raime surs da iTxovs sadavo uf-

lebis aRdgenas, man unda SeZlos Tavisi samarTlebrivi poziciis 

gamyareba. winaaRmdeg SemTxvevaSi, mopasuxe mxare darCeboda imgvar 

poziciaSi, rom mas nebismieri moTxovnis ganeitraleba mouwevda. 22 

aqedan aSkaraa, rom mxare sakuTari SexedulebiT ganamtkicebs saqme-

Si miTiTebul faqtobriv garemoebebs. mtkicebis tvirTi nawildeba 

mxareebsa da procesSi monawile sxva pirebze, Tumca, miuxedavad 

imisa, rom sasamarTloze mtkicebis tvirTis dakisrebis sakiTxi 

                                                           
18 xoferia n., mtkicebulebaTa Teoria germaniis samoqalaqo saproceso sa-

marTalSi, wignSi: Tengiz liluaSvili 75, saiubileo krebuli, v. xrusta-

lis redaqtorobiT, Tbilisi, 2003, 340. 
19 iqve. 
20 Shmidt E., Beweislast in Zivilsachen – Funktionen und Verteilungsregeln, Jus, 

2003, Heft 10, 1009. 
21 Баулин О.В., Фильченко Д. Г., Доказательства и Доказывание в Гражданском 

Судопроиздводстве, Воронеж, 2006, 54. 
22 Shmidt E., Beweislast in Zivilsachen – Funktionen und Verteilungsregeln, Jus, 

2003, Heft 10, 1010. 
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dRemde sakamaToa, SeiZleba iTqvas, rom Tanamedrove, SejibrebiT 

procesSi sasamarTlo msgavs valdebulebas ar iziarebs23. 

miuxedavad imisa, rom mtkicebis tvirTi da mtkicebis sagani da-

vaSi mxareebs ekisrebaT, bolo sityva, rasakvirvelia, sasamarTlos 

eTqmis,24 man aucileblad unda miiRos gadawyvetileba da gadawyve-

tilebis miRebis es iZuleba konstituciiT garantirebuli 

marTlmsajulebis principidan gamomdinareobs, romelic, Tavis 

mxriv, TviTnebobis arganxorcielebasTanaa dakavSirebuli.25 mosamar-

Tlis an sasamarTlos amocana, sasamarTloze warmodgenili faqte-

bis WeSmaritebis sakiTxis dadgenisas, subieqturi Sefasebis far-

glebs scdeba, ufro metic, sasamarTlo rwmenas unda hqondes ob-

ieqturi safuZveli, romliTac mosamarTle an sasamarTlo gadawyve-

tilebis miRebisas ixelmZRvanelebs.26 

kontinentur evropaSi sasamarTlo mtkiceba ZiriTadad ori eta-

pisgan Sedgeba: 1. mtkicebulebebis warmodgena gansazRvruli mtkice-

bis saSualebebis daxmarebiT; 2. mtkicebulebis Segroveba, moZieba da 

Sefaseba.27 mtkicebulebaTa warmodgena mxareTa tvirTia, radgan yo-

veli mxare valdebulia daamtkicos is garemoeba, romelsac eyrdno-

ba. 28  germanuli saproceso kodeqsis Zveli redaqcia pirdapir mi-

uTiTebda, rom mosarCeles unda emtkicebina is, rasac moiTxovda, 

xolo mowinaaRmdege mxares aRniSnuli unda gaebaTilebina, Tumca 

                                                           
23 Баулин О.В., Фильченко Д. Г., Доказательства и Доказывание в Гражданском 

Судопроиздводстве, Воронеж, 2006,55. ix. citireba: Лилуашвили Т.А., 

Предмет Доказывания и Распределение Бремени Доказывания Между 

Сторонами в Советском Гражданском Процессе: Автореф. дис. канд. юрид. 

наук, М., 1961, С.11-12. 
24  xoferia n., mtkicebulebaTa Teoria germaniis samoqalaqo saproceso 

samarTalSi, wignSi: Tengiz liluaSvili 75, saiubileo krebuli, v. xrus-

talis redaqtorobiT, Tbilisi, 2003, 348. 
25 Shmidt E., Beweislast in Zivilsachen – Funktionen und Verteilungsregeln, Jus, 

2003, Heft 10, 1009. 
26  xoferia n., mtkicebulebaTa Teoria germaniis samoqalaqo saproceso 

samarTalSi, wignSi: Tengiz liluaSvili 75, saiubileo krebuli, v. xrus-

talis redaqtorobiT, Tbilisi, 2003, 348. 
27 iqve, 341. 
28 iqve. 
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moqmedi redaqciiT, es debuleba amoRebulia, vinaidan aRniSnuli 

isedac logikuri iyo da ganmartebas ar saWiroebda.29 

mtkicebis sagani SeiZleba iyos: 1. faqtebi; 2. cxovrebiseuli ga-

mocdilebidan gamomdinare debulebani; 3. ucxouri samarTlis nor-

mebi. mtkicebas is faqtebi eqvemdebareba, romelTac gadamwyveti 

mniSvneloba aqvT saqmisaTvis, anu mxolod is faqtebi, romelzec 

procesualuri Sedegi, sasamarTlos gadawyvetilebaa damokidebu-

li. 30  mxaris interesic xom zustad isaa, rom man warmodgenili 

faqtebiTa da mtkicebulebebiT, mosamarTle faqtobrivi garemoebebis 

WeSmaritebaSi daarwmunos, rac sabolood, procesis Sedegze aisax-

eba. 

 

1.2.2. angloamerikuli samarTlis midgoma 

 

inglisis, iseve, rogorc aSS-is samarTali mtkicebis tvirTis 

sakanonmdeblo gansazRvrebas ar icnobs da mtkicebis tvirTi sru-

liad gansxvavebuli cnebebiT moixsenieba. inglisSi sasamarTlo 

mtkiceba saqmeSi monawile dainteresebuli pirebis saqmianobas war-

moadgens, romelic mimarTulia mtkicebulebaTa Segrovebis, warmod-

genisa da gamokvlevisaken. 31 inglisur samarTlebriv literaturaSi 

ganasxvaveben darwmunebis, dasabuTebisa da mtkicebulebaTa warmod-

genis tvirTs. Tuki pirveli materialur samarTalzea damokidebu-

li, meore sruliad mxareebzea mindobili, romelTac dasabuTebis 

tvirTi akisriaT.32 ufro konkretulad, inglisur samarTalSi miRe-

bulia mtkicebis tvirTis Semdegi dayofa: 1. zogadi tvirTi (Gener-

al Burden) – mxareTa valdebuleba, raTa moigos procesi; 2. samar-

                                                           
29 Shmidt E., Beweislast in Zivilsachen – Funktionen und Verteilungsregeln, Jus, 

2003, Heft 10, 1010. 
30  xoferia n., mtkicebulebaTa Teoria germaniis samoqalaqo saproceso 

samarTalSi, wignSi: Tengiz liluaSvili 75, saiubileo krebuli, v., xrus-

talis redaqtorobiT, Tbilisi, 2003, 345. 
31 Lempert R.O, Saltzburg S.A., A Modern Approach to Evidence, Text, Problems, 

Transcripts and Cases, Sixth Edition, Minn, 1982, 148. 
32 Решетникова И.В., Доказательственное Право Англии и США, Екатеринбург, 

1997, 107. 
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Tlebrivi tvirTi (Legal Burden) – valdebuleba, daamtkicos davis 

sagani da 3. mtkicebulebiTi tvirTi (Evidential Burden) – tvirTi, 

romelic gansazRvravs wardgenili mtkicebulebebis sakmarisobas, 

raTa sasamarTlom  Sesabamisi gadawyvetileba miiRos.33 

inglisur samarTalwarmoebaSi mosarCele ori saxis bariers awy-

deba: dasawyisSi man unda warmoadginos sakmarisi mtkicebulebebi, 

winaaRmdeg SemTxvevaSi, mosamarTle samarTalwarmoebas Sewyvets, 

amis Semdeg ki mas mtkicebis tvirTi awevs, rac sarCelSi miTiTe-

buli faqtobrivi garemoebebis dadasturebaSi mdgomareobs.34 

rac Seexeba aSS-s, aq mtkicebiTi samarTali samarTlis calke 

dargia da mtkicebis tvirTis mniSvneloba amerikul samoqalaqo 

procesSi ganusazRvrelia, radgan, rogorc SejibrebiTobis princi-

pis tradiciul qveyanaSi, aq sasamarTlo mxolod mxareTa mier mi-

wodebul faqtebze, mtkicebebsa da mtkicebulebebze dayrdnobiT 

iRebs gadawyvetilebas.35 

mtkicebis tvirTTan dakavSirebiT amerikul samarTalSi SesaZle-

belia Semdegi cnebebi gamoiyos: 1. ardamtkicebis riski, an darwmu-

nebis, damtkicebis tvirTi da 2. mtkicebulebaTa wardgenis valde-

buleba – mtkicebis tvirTis gamyareba mtkicebulebiT, an mtkicebu-

lebaTa wardgenis tvirTi. 36  mtkicebis tvirTi gulisxmobs mxaris 

valdebulebas, yoveli faqti amtkicos mtkicebulebaTa SefasebiT, an 

Zlieri da damajerebeli mtkicebulebiT, an gonivruli eWvis arse-

bobiT, rac kanoniTaa gaTvaliswinebuli. mtkicebis tvirTi da darw-

munebis tvirTi ki sinonimuri, identuri cnebebia. 37  aRniSnulidan 

                                                           
33 Bojczuk W., Evidence, Textbook, 5-th ed., London, 1993, 53. 
34  gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni“, #4(27), 2010, 24, ix. citireba: Cross R., 

Wilkins N., Outline of the Law of Evidence, London, 1987, 27-28. 
35 Решетникова И.В., Доказательственное Право Англии и США, Екатеринбург, 

1997, 105. 
36 Fleming J., Jr., Burdens of Proof, Virginia Law Review, Vol.47, 1961, 51. 
37 Dwyer S.I., Presumptions and Burden of Proof, Loyola Law Review, Vol.21, 

1975, 389. 
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gamomdinare, aSkaraa, rom aSS-Si mtkicebis tvirTi moicavs mtkice-

bulebaTa warmodgenasa da rwmunebis tvirTsac.38 

saerTo samarTlis qveynebSi, ZiriTadad, mtkicebiTi saqmianoba 

mtkicebulebaTa Sesaxeb wesebis SemuSavebiskenaa mimarTuli da 

mtkicebuleba iseT niSnebs unda flobdes, rogoricaa gankuTvnadoba, 

dasaSveboba da sandooba.39 mtkicebis tvirTis ganawilebasTan dakav-

SirebiT sainteresoa is, rom sasamarTlo yovel davaSi gansazRvravs 

darwmunebis, mtkicebis tvirTis sakiTxs da amgvarad iRebs gadawey-

vetilebas TiToeul im sakiTxze, risi gadawyvetac nafic msajulebs 

ar xelewifebaT. anu sasamarTlo miuTiTebs, Tu ra unda gaakeTon im 

sakiTxebTan mimarTebiT, risi gadawyvetac maT ar SeuZliaT.40 aseve, 

mosamarTlis prerogativaa gansazRvros isic, Tu romeli mxare waa-

gebs davas im SemTxvevaSi, Tu konkretuli faqtis namdvilobis 

aRiarebisTvis sakmarisi da xarisxiani mtkicebuleba ar iqneba war-

modgenili.41 

angloamerikul samarTalSi, mtkicebis tvirTTan erTad, didi 

mniSvneloba prezumfciebs eniWeba. prezumfciis mizania, mxareebs 

Seumsubuqos saqmesTan dakavSirebuli, Tumca Sedegze gavlenis 

momxdeni mtkicebulebebis warmodgenis amocana. faqtobrivad, pre-

zumfcia miuTiTebs imaze, vin waagebs process, Tu ar warmoadgens 

mtkicebulebas. 42  prezumfcia vrceldeba im mxareze, romelsac 

mtkicebis tvirTi awevs, sawinaaRmdegos dakisreba ki meore mxaris 

                                                           
38 Решетникова И.В., Доказательственное Право Англии и США, Екатеринбург, 

1997, 105.  
39  gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni“, #4(27), 2010, 25, 26. 
40 Morgan E.M., Some Problems of Proof Under the Anglo-American System of 

Litigation, New York, 1956, 71. 
41  gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi _ didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, Jurn. 

„marTlmsajuleba da kanoni“, #4(27), 2010, 28. 
42  Решетникова И.В., Доказательственное Право Англии и США, 

Екатеринбург, 1997, 108. 



28 

valdebulebaa. 43 jamSi, inglisur samarTalSi xuTi saxis prezumf-

cias gamoyofen. 44  marTalia, amerikul samarTalSi prezumfciebis 

inglisuri samarTlis msgavsi gagebaa, Tumca garkveuli procesua-

luri gansxvavebebi TvalSisacemia.45 

zemoaRniSnuli msjelobidan aSkaraa, rom angloamerikuli samar-

Tlis midgoma samoqalaqo procesSi mtkicebis tvirTis sakiTxTan 

dakavSirebiT araerTgvarovani da specifikuria, Tumca am SemTxvevaS-

ic mtkicebis tvirTis mTavari idea SejibrebiTobis principis ga-

moxatulebaa da mxare sakuTari darRveuli Tu sadao uflebis aR-

sadgenad sasamarTlo procesze saTanadod momzadebuli unda 

warsdges. 

 

2. mtkicebis tvirTi qarTul samarTlebriv sinamdvileSi 

2.1. mtkicebis tvirTis sakanonmdeblo mowesrigeba 

 

mtkicebis tvirTis, rogorc sakanonmdeblo cnebis, gansazRvrebas 

saqarTvelos samoqalaqo saproceso kodeqsi ar iZleva. Teoriulad, 

mtkicebis tvirTi ver ganixileba, rogorc valdebuleba, romelic 

kanoniTaa dadgenili, radganac samoqalaqo saproceso kodeqsi misi 

SeusruleblobisTvis pirdapiri mniSvnelobiT sanqcias ar iTvalis-

winebs. praqtikaSi mtkicebis tvirTis arasaTanado realizeba pro-

cesis subieqtebis mimarT materialursamarTlebrivi TvalsazrisiT 

araxelsayreli da arasasurveli gadawyvetilebis miRebis winapiro-

baa.46 

saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxliT gan-

sazRvrulia mtkicebis tvirTis ganawilebis sakiTxi, romlis pir-

veli nawilis Tanaxmadac, TiToeulma mxarem unda daamtkicos is 

garemoebani, romlebzedac igi Tavis moTxovnebsa da Sesagebels 

                                                           
43 Federal Rules of Evidence, Article III, Presumptions in Civil Actions and Pro-

ceedings, Rule 31. 
44 dawvrilebiT ix., Решетникова И.В., Доказательственное Право Англии и 

США, Екатеринбург, 1997, 107-108. 
45 ix., iqve, 110. 
46 gagua i., mtkicebis tvirTi samoqalaqo saproceso samarTalSi, Tbilisi, 

2013, 23. 
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amyarebs 47 . mosarCelem unda amtkicos is garemoebebi, romlebzedac 

dafuZnebulia sasarCelo moTxovna, xolo mopasuxem _ garemoebebi, 

romlebsac Sesagebeli emyareba.48 aRniSnulidan gamomdinare, mtkice-

bis tvirTi mxareebs erTnairad ekisrebaT da maT Soris Tanabrad 

nawildeba, rac Seexeba konkretul miTiTebas, Tu romelma mxarem 

romeli faqtebi unda daamtkicos, es materialursamarTlebrivi 

normebiTaa gansazRvruli.49 mtkicebis tvirTis ganawileba procesis 

monawile im subieqtebze xdeba, romelTac iuridiuli interesi aqvT 

procesis Sedegis, gadawyvetilebis mimarT. mtkicebis tvirTis gana-

wilebisas erTi mxare, romelic garkveul faqtebs amtkicebs, Tavi-

sufldeba im faqtebis damtkicebisagan, romelic mopasuxem unda 

daamtkicos, an piriqiT.50 

mtkicebis procesSi, rasakvirvelia, gadamwyvet mniSvnelobas 

mtkicebulebebi iZenen da zogadad, mtkicebis cneba ganuyofladaa 

dakavSirebuli mtkicebulebebTan, radgan mxolod mtkicebulebebze 

dayrdnobiT da maT safuZvelze SeiZleba dadgindes saqmisTvis arse-

biTi da saWiro cnobebis Sesaxeb. 51 xolo imas, Tu romeli mtkice-

bulebebiT gaamyaron sakuTari mtkicebis tvirTi, saqarTvelos samo-

qalaqo saproceso kodeqsis me-4 muxlis pirveli nawilis Sesabami-

sad, mxareebi Tavad gansazRvraven. 52 rac Seexeba ssk-is 102-e mux-

lis mesame nawils, igi mtkicebulebaTa dasaSvebobis princips ad-

gens, romlis Tanaxmadac, zog SemTxvevaSi, dasaSvebia mxolod is 

mtkicebuleba, romelsac materialuri samarTlis Sesabamisi muxli 

moiTxovs. mag., samoqalaqo kodeqsis 183-e muxlis moTxovnebidan 

                                                           
47 saqarTvelos samoqalaqo saproceso kodeqsi, muxli 102.1. 
48  liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso ko-

deqsis komentari, Tbilisi, 2004, 196. 
49 iqve. 
50 gagua i., mtkicebis tvirTi samoqalaqo saproceso samarTalSi, Tbilisi, 

2013, 118.   
51  qurdaZe S., samoqalaqo saqmeTa ganxilva pirveli instanciis sasamar-

TloSi, Tbilisi, 2006, 340. 
52 samoqalaqo saproceso kodeqsi, muxli 4.1. 
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gamomdinare, uZravi nivTis SeZenis faqtis dasadastureblad SeiZle-

ba gamoyenebuli iqnes mxolod werilobiTi xelSekruleba53. 

amrigad, samoqalaqo procesSi didia mtkicebiTi saqmianobis ro-

li da daniSnuleba, vinaidan mxareebi saproceso da materialuri 

kanonmdeblobiT savaldebulo, dausabuTebeli poziciis arsebobam 

SesaZloa uarofiT Sedegebamde miiyvanos, rac mosarCelisTvis sar-

Celis dakmayofilebaze uaris TqmaSi, xolo mopasuxisTvis mis mi-

marT wardgenili moTxovnis srulad an nawilobriv dakmayofilebaSi 

SeiZleba gamoixatos.54 

 

2.2. mtkicebis tvirTi qarTul sasamarTlo praqtikaSi 

 

nebismieri samarTlebrivi institutis sakanonmdeblo mowesrige-

bas ganmsazRvreli mniSvneloba aqvs, Tumca erTia, ra weria kanonm-

deblobaSi da meore – rogor sruldeba is. yovel debulebasa da 

normas sWirdeba praqtikuli implementacia da Sesabamisi ganmarteba. 

miuxedavad imisa, rom qarTuli samarTali, maT Soris, samoqalaqo 

samarTali, kontinenturi evropis samarTlis ojaxis nawilia, rac 

sasamarTlo praqtikasTan mimarTebiT pozitiuri kanonmdeblobis 

upirobo upiratesobas ganapirobebs, sasamarTlo praqtika mainc 

udides rols asrulebs normis Sinaarsis dadgenaSi. marTalia, sasa-

marTlos gadawyvetileba pirdapiri moqmedebis, uSualo samarTlis 

wyaro araa, Tumca igi avsebs samarTlebriv sivrces da mis mTlia-

nobas ganapirobebs. Tanamedrove samyaroSi ki, sadac samarTlis 

ojaxebi intensiur zemoqmedebas ganicdian da TandaTan uaxlovdebian 

erTmaneTs, 55  kontinenturevropuli samarTlis qveynebi sasamarTlo 

gadawyvetilebaTa statussa da maT gamoyenebas srulebiT gansxvave-

bul mniSvnelobas aniWeben. 

                                                           
53  liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso ko-

deqsis komentari, Tbilisi, 2004, 197. 
54 gagua i., mtkicebis tvirTi samoqalaqo saproceso samarTalSi, Tbilisi, 

2013, 26. 
55 xubua g., samarTlis Teoria, Tbilisi, 2004, 219.   
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mas Semdeg, rac norma amoqmeddeba, igi aRar ekuTvnis kanonmde-

bels da logikurad, kanonmdebeli verc gansazRvravs mis WeSmarit 

mniSvnelobas. normis Sinaarsi iseTia, rogorac mas gamoiyeneben. ga-

moyeneba ki, am SemTxvevaSi, saerTo sasamarTloebzea mindobili. miT 

umetes, saqarTvelos uzenaesi sasamarTlos erT-erTi umTavresi 

funqcia swored adekvaturi midgomebis, relevanturi ganmartebebisa 

da erTgvarovani sasamarTlo praqtikis danergvaa56. 

mtkicebis tvirTTan dakavSirebiT qarTul saerTo sasamarTloebs 

sakmaod moculobiTi praqtika daugrovdaT. aqve aRsaniSnavia, rom 

uzenaesi sasamarTlos garda, aseve, Zalze sainteresoa saapelacio 

sasamarTloebis mosazrebebi, romlebic xSir SemTxvevaSi, ara mxo-

lod iTvaliswineben erTgvarovan praqtikas, aramed azusteben, avr-

coben da sruliad gansxvavebul, kidev ufro maRal standartze 

aaqvT esa Tu is sasamarTlo midgoma. 

erT-erT saqmeze Tbilisis saapelacio sasamarTlom ganmarta, 

rom samoqalaqo samarTalSi moqmedebs principi: “Affirmant, non ne-

gate, incumbit probation” – „mtkicebis tvirTi ekisreba mas, vinc amt-

kicebs da ara mas, vinc uaryofs“. Sesabamisad, am debulebidan ga-

momdinare, unda ganisazRvros, is, Tu vin ra unda amtkicos.“57 

saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis pir-

veli nawilis Tanaxmad, TiToeulma mxarem unda daamtkicos garemoe-

bani, romlebzedac igi amyarebs Tavis moTxovnebsa da Sesagebels, 

xolo amave muxlis mesame nawilis Tanaxmad, saqmis garemoebebi, 

romlebic kanonis Tanaxmad unda dadasturdes garkveuli saxis 

mtkicebulebebiT ar SeiZleba dadasturdes sxva saxis mtkicebule-

bebiT.58 swored aRniSnuli muxlebi miuTiTa saqarTvelos uzenaesma 

sasamarTlom erT-erT saqmeze da ganmarta, rom mtkicebis tvirTi 

mosarCeles ekisreboda, romelsac unda daemtkicebina is garemoebe-

bi, romlebic daadasturdebdnen, rom sadavo bina misi mSoblebis 

                                                           
56 ix., „saerTo sasamarTloebis Sesaxeb“ saqarTvelos organuli kanoni. 
57  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 

wlis 5 ivlisis #as-592-563-2013 ganCineba. 
58  saqarTvelos samoqalaqo saproceso kodeqsi, 102-e muxlis pirveli da 

me-3 nawili. 
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saxsrebiT iyo SeZenili da amisTvis garkveuli saxis mtkicebulebe-

bis wardgena iyo saWiro.59 

saqarTvelos uzenaesma sasamarTlom erT-erT saqmeze mniSvnelo-

vani ganmarteba daadgina sarCelis uzrunvelyofis RonisZiebis ga-

moyenebis aucileblobis mtkicebis tvirTTan dakavSirebiT. samoqa-

laqo saproceso kodeqsis 191-e muxlis pirveli nawiliT gaTvalis-

winebuli SemTxvevisas, uzrunvelyofis aucileblobis mtkicebis 

tvirTs uzenaesi sasamarTlo ganmcxadebels akisrebs, Tumca adgens, 

rom „sasamarTlos swored saqmis masalebisa da mxaris argumentebis 

analizis safuZvelze unda Seeqmnas dasabuTebuli varaudi imisa, 

rom uzrunvelyofil unda iqnas sarCeli. rac Seexeba mtkicebis 

standarts, dasaxelebuli norma gansazRvravs, rom mxarem unda mi-

uTiTos im savaraudo da mosalodnel xdomilebaze, rac realurad 

gadawyvetilebis aRsrulebisa Tu SeuZleblobis winapiroba gaxdeba, 

amasTan, aRniSnulis sworad gadawyvetis winapiroba swored uzrun-

velyofis RonisZiebis marTebulobis, mxareTa interesebis SesaZlo 

Selaxvisa da moTxovnis safuZvlianobis urTierTSejereba da er-

TobliobaSi ganxilva-gadawyvetaa.“ 60  mtkicebis standartTan dakav-

SirebiT saintereso ganmarteba aqvs Tbilisis saapelacio sasamar-

Tlos: saqarTvelos samoqalaqo samarTalsa da saproceso samar-

TalSi arsebobs mtkicebis tvirTis samarTliani da obieqturi gana-

wilebis standarti. aRniSnuli standartis Tanaxmad, mtkicebis 

tvirTi ganawilebul unda iqnes imgvarad, rom mosarCelesa da mopa-

suxes daekisroT im faqtebis damtkicebis tvirTi, romelTa mtkice-

ba maTTvis ufro martivi da obieqturad SesaZlebelia61. 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, samoqalaqo sa-

proceso kodeqsis 83-e muxliT amomwuravadaa reglamentirebuli 

mxaris saproceso uflebebi da aRniSnulia mis mier mtkicebulebaTa 

                                                           
59 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotre-

bis saqmeTa palatis 2006 wlis 8 seqtembris #as-33-489-06 gadawyvetile-

ba. 
60  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 2 noembris #as-1483-1493-2011 ganCineba.  
61  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2015 

wlis 13 ianvris #2b/5180-14 ganCineba. 
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wardgenis aucileblobis Taobaze. ufro metic, amave kodeqsis 102-e 

muxlis pirveli da me-3 nawilebiT gansazRvrulia mtkicebis stan-

darti da dadgenilia mxareTa Soris moTxovnis safuZvlianobis 

mtkicebis ganawilebis wesi. aRniSnuli miTiTebani emyareba mxareTa 

Tanasworobis princips, radganac SejibrebiTi samoqalaqo saproceso 

samarTlis farglebSi sasamarTlo mxolod mxaris mier warmodge-

nili mtkicebulebebis farglebSi adgens faqtebs da axdens maT sa-

marTlebriv Sefasebas. aRniSnulis gaTvaliswinebiT, im SemTxvevaSic, 

Tu mxare kanonis safuZvelzea gaTavisuflebuli sasamarTlo xarje-

bis gadaxdisagan, es swored modave subieqtis mtkicebis tvirTia, 

romelic valdebulia, utyuari mtkicebulebiT daadasturos sasa-

marTlos winaSe.62 

sesxis xelSekrulebidan gamomdinare davebSi mtkicebis tvirTTan 

dakavSirebiT sakasacio sasamarTlos didma palatam erT-erT saqmeze 

Semdegi ganmarteba gaakeTa: „samoqalaqo kodeqsis 429-e muxlis 

pirveli nawilis Tanaxmad, kreditori valdebulia movalis moTxov-

niT, Sesrulebis mTlianad an nawilobriv miRebis Sesaxeb gasces 

amis damadasturebeli dokumenti. valdebulebis Sesrulebis Taobaze 

davis SemTxvevaSi mtkicebis tvirTi ekisreba movales. man unda 

daamtkicos, rom vali gadaixada da amiT valdebuleba Sewyda. moce-

mul SemTxvevaSi kasatori kreditoria da igi kanonismieri valde-

buli pirisagan moiTxovs valdebulebis Sesrulebas“63.  

sainteresoa sakasacio palatis ganmarteba mxaris mier faqtobri-

vi garemoebis mtkicebis SeuZleblobasa da mtkicebis tvirTis Se-

brunebasTan dakavSirebiT. palatam ganmarta, rom mtkicebis tvirTis 

obieqturad da samarTlianad ganawilebis standarti mosarCelisa 

da mopasuxis mtkicebis saganSi Semavali garemoebebis wris gan-

sazRvras ganapirobebs, ra drosac mxedvelobaSi mxaris mier mtki-

cebis obieqturi ganxorcielebis SesaZlebloba miiReba. aRniSnul 

princips efuZneba dadebiTi movlenis mtkicebis valdebuleba nega-

                                                           
62  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 8 dekembris #as-1656-1644-2011 ganCineba. 
63  saqarTvelos uzenaesi sasamarTlos didi palatis gadawyvetilebebSi 

gamoyenebul normaTa ganmartebani, Tbilisi, 2008, 6. 
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tiuri movlenis mtkicebis SeuZleblobis gamo. SromiTsamarTlebri-

vi davebi mtkicebis tvirTis ganawilebis garkveuli TaviseburebiT 

xasiaTdeba, es gamomdinareobs mtkicebulebebis warmodgenis Tvalsa-

zrisiT damsaqmeblisa da dasaqmebulis araTanabari SesaZleblobebi-

dan. dasaqmebuli, romelic samsaxuridan ukanonod daTxovnis Tao-

baze apelirebda, ver daadasturebda misi samsaxuridan daTxovnis 

ukanonobas, vinaidan mosarCelis miTiTeba, rom igi ukanonod gaaTa-

visufles samsaxuridan, mtkicebis tvirTs abrunebs da damsaqmebels 

dasaqmebulis samsaxuridan marTlzomierad gaTavisuflebis mtkice-

bis valdebulebas akisrebs. es gamomdinareobs im principidan, rom 

damsaqmebels mtkicebiTi upiratesoba aqvs, mas SeuZlia sasamarTlos 

misTvis xelsayreli mtkicebulebebi warudginos imasTan dakavSire-

biT, rom muSakma SromiTi movaleobebi daarRvia. muSakis SesaZleb-

loba ki, am mxriv, obieqturad SezRudulia, radgan igi ver SeZlebs 

mtkicebulebebis wardgenas imis dasadastureblad, rom valdebule-

bas jerovnad asrulebda. Sesabamisad, am SemTxvevaSi, mopasuxea (da 

ara mosarCele) valdebuli, saTanado mtkicebulebebiT daadasturos 

xelSekrulebiT nakisri valdebulebebis darRvevis faqti.64 

zemoaRniSnuli ganmartebebidan SesaZlebelia iTqvas, rom saqarT-

velos saerTo sasamarTloebs mtkicebis tvirTTan dakavSirebiT sak-

maod mniSvnelovani ganmartebebi aqvT gakeTebuli. marTalia, Ti-

Toeuli dava specifikuria da SesaZlebelia romelime maTgani saer-

To konteqstSi ar Tavsdebodes, Tumca mtkicebis tvirTis sakvanZo 

sakiTxebTan dakavSirebiT midgoma adekvaturi da erTgvarovania. 

 

III. sadazRvevosamarTlebrivi davis Taviseburebani 

1. sadazRvevo xelSekrulebis gansakuTrebuloba 

 

zianis safrTxe adamianebs odiTganve afiqrebdaT da sxvadasxva 

dacviTi meqanizmis Seqmnisken mouwodebdaT.65 jer kidev Zveli berZ-

                                                           
64  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 16 seqtembris #2b/6870-13 gadawyvetileba. 
65  Степанова Т.В., Страховое Право Украины: Конспект лекций, 3-є изд., 

Одесса, 2007, 14. 
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nebi da finikielebi sazRvao gadazidvebSi zaralis Semcirebis miz-

niT dazRvevas iyenebdnen. pirveli sadazRvevo xelSekruleba ki 1347 

wels genuaSi daido.66 

saqarTvelos samoqalaqo kodeqsis 317-e muxlis pirveli nawilis 

pirveli winadadebis Tanaxmad, valdebulebis warmoSobis erT-erTi 

safuZveli xelSekrulebaa.67 xelSekruleba aris mravalmxrivi gari-

geba da Sesabamisad, masSi minimum ori piri mainc unda monawi-

leobdes, mxareTa mier urTierTmimarT gamovlenili neba ki Sesaba-

misobaSi unda iyos. aqedan gamomdinare, xelSekrulebiT daTqmuli 

pirobebis Sesrulebis SemTxvevaSi is samarTlebrivi Sedegi warmoi-

Soba, romelic xelSekrulebis mxareebma isurves.68 

saqarTvelos samoqalaqo kodeqsSi dazRvevis xelSekrulebas awe-

srigebs 799-858-e muxlebi. garda amisa, sadazRvevo urTierTobebi 

„dazRvevis Sesaxeb“ kanoniT aris mowesrigebuli. sadazRvevo ur-

TierToba SeiZleba iyos arasaxelSekrulebo (savaldebulo mxarisT-

vis) da saxelSekrulebo, romelic dazRvevis xelSekrulebis dade-

bis Taobaze mxareTa nebis gamoxatvis Semdeg warmoiSoba, anu ne-

bayoflobiTi dazRveva.69 

dazRvevis xelSekrulebis dadebamde mxareebi unda SeTanxmdnen 

dazRvevis interesisa da sagnis Sesaxeb, aseve, zustad unda gan-

sazRvron: dazRvevis riski, sadazRvevo sazRauris gamoangariSebis 

wesi, sadazRvevo Sesatanis igive premiis gadaxdis wesi.70 dazRvevis 

xelSekruleba ormxrivi, sasyidliani, realuri xelSekrulebaa da 

am xelSekrulebis mxareebs, erTi mxriv, damzRvevi, xolo, meore 

mxriv, mzRveveli warmoadgens.71  

                                                           
66 <https://goo.gl/2eQzkp> [27.04.2015]   
67 saqarTvelos samoqalaqo kodeqsi, 317.1. 
68 saxelSekrulebo samarTali, avtorTa koleqtivi, gamomcemloba meridia-

ni, 2014, 87. 
69 qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqti, Jurn. 

„marTlmsajuleba da kanoni“, #4(43), 2014, 85. 
70 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001, 8. 
71 iqve. 6. 
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dazRvevis, rogorc realuri xelSekrulebis, arsis gasarkvevad, 

Tbilisis saapelacio sasamarTlom saintereso ganmarteba gaakeTa, 

romlis Tanaxmadac, mxareTa ufleba-movaleobebi warmoiSoba mxo-

lod mzRvevelis mier gacemuli dazRvevis damadasturebeli sabuTis 

safuZvelze sadazRvevo Senatanis gadaxdis Semdeg, anu dazRvevis 

samarTlebrivi urTierTobis dawyeba marto dazRvevis xelSekrule-

bis dadebaze ki ar aris damokidebuli, aramed igi dakavSirebulia 

sadazRvevo premiis (sadazRevo Senatanis) gadaxdasTanac.72 

damzRvevi SeiZleba iyos rogorc fizikuri, ise iuridiuli piri, 

romelic azRvevs qonebas, sicocxles an janmrTelobas; xolo 

mzRveveli iuridiuli piria, romelsac sadazRevo saqmianobisTvis 

Sesabamisi licenzia aqvs. 73  mzRveveli Tavis Tavze iRebs risks, 

dazRvevis xelSekrulebis Tanaxmad da garkveuli sazRauriT for-

mirebuli Tanxis farglebSi anazRaurebs im zarals, romelic sa-

dazRvevo xelSekrulebiT gansazRvruli pirobebiT dadga sadazRve-

vo SemTxvevis dros.74 sakasacio sasamarTlos ganmartebiT, dazRveva 

keTilsindisierebasa da urTierTndobas efuZneba, Sesabamisad, 

damzRvevs evaleba, mzRvevels nebayoflobiT miawodos yvela is in-

formacia, ramac SeiZleba dazRvevis xelSekrulebis pirobebze gav-

lena moaxdinos.75 

rogorc zemoT aRiniSna, dazRvevis xelSekrulebis dadebamde, 

mxareebi dazRvevis sagansa da interesze unda SeTanxmdnen.76 sadazR-

vevo interesi mkveTrad unda gaimijnos dazRvevis sagnisagan. dazR-

vevis xelSekrulebis dadebisas, erT-erTi mTavari gasaTvaliswine-

beli faqtori  dazRvevis riskia. sadazRvevo SemTxveva dazRvevis 

                                                           
72  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 3 Tebervlis #as-85-81-2013 ganCineba.   
73 saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, tomi II, Tbili-

si, 2001, 107. 
74 qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqti, Jurn. 

„marTlmsajuleba da kanoni“, #4(43), 2014, 86. 
75  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 10 oqtombris #as-657-624-2014 ganCineba. 
76 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001, 8. 
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riskis realizaciis Sedegia. Sesabamisad, dazRvevis riski is 

safrTxea, romlisganac dazRveulia damzRvevis qoneba an pirovneba, 

amitom dazRvevis riski konkretulad unda iqnes miTiTebuli dazR-

vevis xelSekrulebaSi.77 

damzRvevisa da mzRvevelis garda, sadazRvevo xelSekrulebaSi 

SesaZlebelia figurirebdes mesame piri, anu dazRveuli, vis sasar-

geblodac ideba dazRveva. aRniSnuli mowesrigebulia samoqalaqo 

kodeqsis 836-838-e muxlebiT.  

rogorc msjelobidan irkveva, dazRvevis xelSekruleba sakmaod 

specifikuria da mxareebi, sanam xelSekrulebas dadeben, bevr faq-

torze unda dafiqrdnen. vinaidan dazRvevis xelSekrulebas sarisko 

xasiaTi aqvs, mzRvevelis amocanaa, winaswar Seafasos sadazRvevo 

xelSekrulebis dadebis riski, man unda icodes is informacia, rac 

sadazRvevo SemTxvevis dadgomasTanaa dakavSirebuli. damzRvevi ki 

unda dafiqrdes, ramdenad xelsayrelia misTvis dazRvevis xelSe-

krulebis dadeba, vinaidan SesaZlebelia mas ise mouwios sadazRvevo 

Sesatanis gadaxda, rom sadazRvevo SemTxveva xelSekrulebiT dadge-

nil vadaSi saerTod ar dadges. 

 

2. sadazRvevo interesi 

 

sadazRvevo interesi dazRvevis xelSekrulebis momwesrigebeli 

normebis ganuyofeli nawilia da sadazRvevo interesis moTxovnis 

daweseba obieqturma mizezebma ganapiroba. kanonmdebelma mizanSewo-

nilad miiCnia, damzRvevisaTvis dazRvevis obieqtis SenarCunebis 

uwyveti interesis moTxovna daewesebina, vinaidan arsebobda dazRve-

vis obieqtis ganzrax dazianebis motivacia da riskebi.78 

aucilebelia sadazRvevo interesis sadazRvevo dazRvevis obieq-

tisagan gamijvna. sadazRvevo interesi ar gulisxmobs mxolod uf-

lebas dazRvevis obieqtze an mis nawilze, is damzRvevsa da dazRve-

                                                           
77 iqve, 9. 
78 iremaSvili q., sadazRvevo interesis doqtrina da mis mimarT gamoTqmuli 

kritikis analizi, „samarTlis Jurnali“, #2, 2013, 57.  
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vis obieqts Soris mWidro kavSirs gamoxatavs. 79  sadazRvevo ur-

TierTobis obieqtia piris nebismieri qonebrivi an piradi araqone-

brivi interesi, romelic saqarTvelos kanonmdeblobas ar ewinaaRm-

degeba. 80 aseve, aRsaniSnavia, rom xSirad xdeba dazRvevis obieqtisa 

da dazRvevis sagnis cnebebis aRreva. dazRvevis sagani aris is, rac 

dazRveulia, xolo obieqti aris is, razec mimarTulia dazRveva81. 

sadazRvevo urTierTobebSi sadazRvevo interesi moraluri 

riskis Semcirebis umniSvnelovanes mizans emsaxureba. „moraluri 

riski dazRvevis xelSekrulebis dadebis Sedegad damzRvevis mxridan 

dazRvevis obieqtisadmi interesis Semcirebis an misi dakargvis 

safrTxea.“ 82 sadazRvevo interesTan dakavSirebiT problema warmoi-

Soba maSin, rodesac sadazRvevo interesi daikarga xelSekrulebis 

dadebis Semdeg, aseT dros gadamwyvetia sadazRvevo interesis arse-

bobis dadgena da sasamarTlom unda ganmartos, Tu riT gamoixateba 

xelSekrulebiT gansazRvruli samarTlebrivi sikeTisadmi damzRve-

vis interesi83.  

dazRvevis interesis dakargvasTan dakavSirebulia samoqalaqo 

kodeqsis 815-e muxlis meore nawili, romelic im SemTxvevas awe-

srigebs, roca damzRvevs daekargeba dazRvevis interesi da amis gamo 

SeiZleba dazRvevis xelSekruleba Sewydes, Tumca mzRvevels ufle-

ba aqvs moiTxovos sadazRvevo Sesatanis is nawili, romelic naki-

sri riskis xangrZlivobas Seesabameba.84 

aRniSnulTan dakavSirebiT, quTaisis saapelacio samarTlom gan-

marta, rom dazRvevis mimarT damzRvevis interesis dakargvis sakiT-

xis gasarkvevad mxareTa Soris dadebuli xelSekrulebis Sinaarsi 

                                                           
79 iqve, 58. 
80 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001, 8. 
81 qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqti, Jurn. 

„marTlmsajuleba da kanoni“, #4(43), 2014, 92. 
82 iremaSvili q., sadazRvevo interesis doqtrina da mis mimarT gamoTqmuli 

kritikis analizi, „samarTlis Jurnali“, #2, 2013, 58-59. 
83 iqve, 59. 
84 saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, tomi II, Tbili-

si, 2001, 135. 
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unda Sefasdes. xelSekrulebidan gasvla aris nebis gamovlena, ro-

melic samarTlebrivi urTierTobis Sewyvetiskenaa mimarTuli. samo-

qalaqo kodeqsis 50-e muxlis Sesabamisad, xelSekrulebidan gasvla 

calmxrivi nebis gamovlenaa, amave kodeqsis 51-e muxlis pirveli 

nawilis Tanaxmad ki, xelSekrulebidan gasvlis neba gamovlenilad 

CaiTvleboda, Tu igi miuvidoda damzRvevs. anu meore mxares auci-

leblad unda ecnobos dazRvevis interesis dakargvis Taobaze. wi-

naaRmdeg SemTxvevaSi am motiviT xelSekrulebis Sewyveta ar moxde-

ba.85 

zemoaRniSnulidan cxadia, rom sadazRvevo interesi dazRvevis 

xelSekrulebis umTavresi elementia da aucilebelia damzRvevs sa-

dazRvevo interesi hqondes, vinaidan misi ararsebobisas, xSir 

SemTxvevaSi, sadazRvevo xelSekrulebis Sewyvetaa mosalodneli. 

praqtikuli TvalsazrisiT ki, aseTi sadazRvevo davis SemTxvevaSi 

damzRvevs mouwevs ikisros mtkicebis tvirTi da amtkicos sadazR-

vevo interesis dakargvis faqti.  

 

3. mzRveveli, rogorc Zlieri kontrahenti 

 

„dazRvevis Sesaxeb“ saqarTvelos kanonis me-2 muxlis „g“ qve-

punqtis Tanaxmad, mzRveveli aris Sps-is an ss-is organizaciul-

samarTlebrivi formis iuridiuli piri, romelic sadazRvevo saq-

mianobis ganxorcielebisTvis Seiqmna da aRniSnuli kanoniT dadge-

nili wesiT aqvs dazRvevis Sesabamisi saxeobis ganxorcielebis li-

cenzia. 86  imisaTvis, rom dazRvevis xelSekruleba iyos namdvili, 

aucilebelia dazRvevis erT-erTi mTavari subieqti – mzRveveli, 

flobdes saxelmwifos mier gacemul Sesabamis nebarTvas. 87 rogorc 

zemoaRniSnulidan Cans, sadazRvevo urTierTobaSi mzRveveli mka-

crad gansazRvruli valdebuli piria, romelic Tavis Tavze iRebs 

                                                           
85  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 27 ivnisis #as-719-674-2010 ganCineba. 
86 „dazRvevis Sesaxeb“ saqarTvelos kanoni, muxli 22, „g“ qvepunqti. 
87 ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia 

l., saxelSekrulebo samarTali, Tbilisi, 2014, 106. 
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damzRvevis sadazRvevo risks, garda amisa, mzRveveli iRebs sadazR-

vevo premiebs, gansazRvravs zaralisa da zianis odenobas da axor-

cielebs sadazRvevo xelSekrulebiT nakisri valdebulebebis Se-

srulebas.88 

sadazRvevo urTierTobebSi kanonmdebeli mzRvevels, rogorc 

„Zlier kontrahents“, aqtiur rols aniWebs, rac misTvis garkveuli 

uflebebis gansazRvraSi gamoixateba. kerZod, Tbilisis saapelacio 

sasamarTlos ganmartebiT, sadazRvevo kompaniam es uflebebi keTil-

sindisierad unda gamoiyenos da ar unda Seqmnas damzRvevisaTvis 

uaresi pirobebi. mzRvevels keTilsindisierebis principi avaldebu-

lebs marTlzomierad gamoiyenos misTvis miniWebuli ufleba da sa-

dazRvevo premiis gadauxdelobis SemTvevaSi gaafrTxilos damzRvevi 

xelSekrulebis moSlis Taobaze da ar daelodos xelSekrulebis 

vadis gasvlas, raTa Semdeg sadazRvevo Sesatanis anazRaureba moiT-

xovos. xelSekrulebis moSlis sakiTxis dadgomis drosac, kanonmde-

beli iniciativas mzRvevels aniWebs, romelsac ufleba aqvs amis 

Sesaxeb damzRvevs acnobos.89 

Tbilisis saapelacio sasamarTlom msjelobisas gacilebiT meti 

gulisxmiereba da windaxeduloba daakisra mzRvevels, rogorc 

„Zlier kontrahents“ da ganmarta, im garemoebidan gamomdinare, rom 

riski, rac arauzrunvelyofili sakredito valdebulebebis dazRve-

vidan warmoiSva, sadazRvevo kompanias unda etarebina, vinaidan igi 

warmoadgenda mewarme iuridiul pirs da sadazRvevo saqmianoba misi 

saqmianobis erTaderTi sfero iyo.90 

msjelobidan calsaxaa, vinaidan mzRveli dazRvevis xelSekrule-

baSi Zlier mxares warmoadgens, mas gacilebiT meti windaxeduleba 

moeTxoveba dazRvevis sarisko xasiaTis mTel rig urTierTobebSi. 

 

                                                           
88 qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqti, Jurn. 

„marTlmsajuleba da kanoni“, #4(43), 2014, 85-86. 
89 Tbilisis saapelacio sasamarTlos 2012 wlis 21 noembris #2b/3080-12 

gadawyvetileba. 
90  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 

wlis 28 ianvris #as-1643-1540-2012 ganCineba. 



41 

4. regresis wesiT zianis anazRaureba 

 

dazRvevis xelSekruleba damzRvevma mzRvevelTan SeiZleba dados 

Tavisi saxeliT, magram im pirobiT, rom sadazRvevo SemTxvevis dad-

gomis Sedegad sadazRvevo sazRaurs mis nacvlad sxva piri mii-

Rebs.91 aseT xelSekrulebas sxva piris sasargeblod dadebul xel-

Sekrulebas uwodeben, subieqti ki dazRvevis xelSekrulebaSi ter-

min „dazRveuliT“ figurirebs. dazRveulis samarTlebriv mdgoma-

reobas awesrigebs ara mxolod samoqalaqo kodeqsis 836-838-e mux-

lebi, aramed valdebulebis zogadi nawilis 349-351-e muxlebi da 

aseve, „dazRvevis Sesaxeb“ kanonis me-10 da me-11 muxlebi.92 

mzRvevels mxolod maSin ekisreba valdebuleba, gadauxados 

damzRvevs dazRveulis sasargeblod, Tu damzRvevi daamtkicebs, rom 

dazRveuli piri eTanxmeba dazRvevis xelSekrulebas. am SemTxvevaSi 

mtkicebis tvirTi damzRvevs akisria, man unda amtkicos, rom mesame 

piri ar iyo winaaRmdegi, mis sasargeblod dadebuliyo dazRveva.93 

samoqalaqo kodeqsis 832-e muxli ormagi moTxovnis uflebis 

realizaciis gansxvavebul wess adgens, kerZod, miTiTebuli muxlis 

pirveli nawilis mixedviT, Tu damzRvevs SeuZlia zianis anazRaure-

bis Taobaze moTxovna wauyenos mesame pirs, maSin es moTxovna gada-

dis mzRvevelze, Tuki is damzRvevs zians unazRaurebs. Tu damzRve-

vi uars ityvis mesame piris mimarT Tavis moTxovnaze an misi moT-

xovnis uzrunvelyofis uflebaze, maSin mzRveveli Tavisufldeba 

zianis im odenobiT anazRaurebis movaleobisagan, ramdenic mas 

SeeZlo mieRo Tavisi xarjebis asanazRaureblad uflebis ganxor-

cielebasTan an moTxovnis wayenebasTan dakavSirebiT.94 

Tbilisis saapelacio sasamarTlos mosazrebiT, regresis wesiT 

moTxovnis dayenebis safuZvlianobis sakiTxis garkvevisas, upirvele-

sad, xazi unda gaesvas mxareTa Soris arsebul sadazRvevo urTier-

                                                           
91 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001, 49. 
92 iqve, 49, 51. 
93 iqve.   
94 saqarTvelos samoqalaqo kodeqsi, muxli 832.1. 



42 

Tobis saxesa da mis Taviseburebas. konkretul SemTxvevaSi mxareTa 

Soris sicocxlis dazRvevis xelSekrulebidan gamomdinare samar-

Tlebrivi urTierToba arsebobda. sasamarTlom miuTiTa sicocxlis 

dazRvevis samoqalaqo kodeqsiT mowesrigebul 844-857-e muxlebze, 

romlebic ar iTvaliswinebs sadazRvevo Tanxis gacemis Semdeg mesame 

piris mimarT zianis anazRaurebis Taobaze moTxovnis mzRvevelis 

sasargeblod regresis warmoSobis uflebas. regresis principi si-

cocxlis dazRvevis samarTlebriv urTierTobaze ar vrceldeba, 

Tavad am urTierTobebis Taviseburebidan gamomdinare, vinaidan ada-

mianis sicocxle sadazRvevo riskis ganxorcielebiT, anu dazRveu-

lis gardacvalebiT, damdgari Sedegi ar SeiZleba raime kompensa-

ciiT anazRaurdes, roca sruliad gansxvavebuli mdgomareobaa qone-

brivi saxis dazRvevis dros, – qonebrivi danakargi anazRaurdeba 

TanxaSi gamoxatuli ekvivalenturi RirebulebiT. rogorc sasamar-

Tlos msjelobidan ikveTeba, regresis warmoSobis ufleba mesame 

piris sasargeblod dadebuli dazRvevis xelSekrulebis dadebisas 

ganpirobebulia Tavad sadazRvevo urTierTobis Sinaarsidan gamomdi-

nare da igi yvela saxis sadazRvevo SemTxvevaze ar vrceldeba. aR-

niSnul saqmesTan dakavSirebiT sawinaaRmdego mosazreba hqonda saka-

sacio sasamarTlos da gadawyvetilebis samotivacio nawilSi mniSv-

nelovani ganmartebebi gaakeTa saqarTvelos samoqalaqo kodeqsis 

832-e muxlTan dakavSirebiT, romlis dawvrilebiTi ganxilvac na-

Sromis miznebs scildeba.95 

 

IV. mtkicebis tvirTi sadazRvevosamarTlebrivi  

davis sxvadasxva kategoriaSi 

1. piradi dazRveva 

 

piradi dazRveva saqarTvelos samoqalaqo kodeqsis 844-858-e 

muxlebiTa da „samedicino dazRvevis Sesaxeb“ saqarTvelos kanoniT, 

aseve, „parlamentis wevris sicocxlisa da janmrTelobis savalde-

bulo dazRvevisa da sapensio uzrunvelyofis Sesaxeb“ saqarTvelos 

                                                           
95 uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 17 Teber-

vlis #as-663-624-2011 gadawyvetileba. 
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kanoniT wesrigdeba. piradi dazRvevisas sadazRvevo interesi mWi-

drodaa dakavSirebuli damzRvevis pirovnebasTan, pirad dazRvevas 

mas swored aqedan gamomdinare uwodeben.96 

samoqalaqo kodeqsi piradi dazRvevis Semdeg saxeebs icnobs: 

janmrTelobis dazRveva; sicocxlis dazRveva; ubeduri SemTxvevis 

dazRveva. 97  piradi dazRevis dros sadazRvevo sazRauris gacema 

nawil-nawil xdeba da damzRvevi drois garkveuli periodis ganmav-

lobaSi dazRveviTaa uzrunvelyofili.98 

piradi dazRvevis erT-erTi umniSvnelovanesi saxea sicocxlis 

dazRveva, romlis ganviTarebac me-17 saukunis Sua periodidan 

daiwyo da mas mWidrod dasaxlebuli qalaqebis zrdam Seuwyo xeli, 

radgan did qalaqebSi daavadebebis, epidemiis gavrceleba, xolo 

mWidrod dasaxlebul ubnebSi xanZris gaCenis sixSire Zalian maRa-

li iyo. Sesabamisad, sicocxlis dazRvevis warmoSoba mosaxleobis 

dacvis saWiroebam ganapiroba.99 

sicocxlis dazRvevis xelSekrulebiT, damzRvevma SeiZleba, ro-

gorc sakuTari, aseve, sxva piris sicocxlec daazRvios. sicocxlis 

dazRvevis xelSekruleba, rogorc wesi, xangrZlivi periodiT ideba 

da dazRvevis xelSekrulebis stabilurobas uzrunvelyofs. 100  si-

cocxlis dazRvevis obieqti damzRvevis (dazRveuli piris) qonebri-

vi interesia, rac materialuri uzrunvelyofiT an sargeblis mimRe-

bis gansazRvrul doneze mdgomareobis SenarCunebaSi gamoixateba. 101 

adamianis sicocxle fasdaudebelia da ra Tqma unda, Zneli warmo-

sadgenia, romelime sadazRvevo kompanias SeeZlos daadginos adamia-

nis sicocxlis dakargvisTvis kompensaciis saxiT „ekvivalenturi“ 

                                                           
96 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-
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si, 2001, 167. 
98 iqve. 
99 <http://goo.gl/YXSbm2> [05.05.2015] 
100 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001,58. 
101 qecbaia e., dazRvevis samarTalurTierTobis subieqtebi da obieqti, Jurn. 

„marTlmsajuleba da kanoni“, #4(43), 2014, 92. 
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Tanxa, Sesabamisad, sicocxlis dazRveva nebismieri SeTanxmebuli 

TanxiT xorcieldeba. damzRvevi mzRvevels uxdis SeTanxmebul sa-

dazRvevo Tanxas, premias, misi gardacvalebis SemTxvevaSi ki, 

damzRvevis memkvidreebi iReben sicocxlis dazRvevis xelSekrule-

biT gansazRvrul konkretul Tanxas. Sesabamisad, sicocxlis dazR-

veva dazRveulisTvis dagrovebis saSualebaa. aRsaniSnavia, rom mxo-

lod piradi saxis dazRvevas SeiZleba hqondes dagrovebiTi xasia-

Ti.102 

praqtikuli TvalsazrisiT, sicocxlis dazRvevis dros sadazR-

vevo SemTxvevis dadgomisas, sadazRvevo SemTxvevis SefasebisTvis, 

anu im garemoebis dasadgenad, rom sadazRvevo riski ganxorciele-

bulad da sadazRvevo SemTxveva damdgarad CaiTvalos, mniSvnelova-

nia, Tu ramdenad inarCunebs sadazRvevo SemTxveva damoukideblobas 

Tavad dazRveulis nebisagan. sadazRvevo SemTxveva absoluturad 

damoukidebeli unda iyos dazRveulis qmedebisagan. sicocxlis 

dazRvevis dros gamoricxuli unda iyos rogorc damzRvevis, ise 

sargeblis mimRebis Careva da xelSewyoba sadazRvevo SemTxvevis 

dadgomaSi.103 

erT-erT saqmeze warmodgenili xelSekrulebis danarTis Tanax-

mad, mzRveveli sadazRvevo SemTxvevis anazRaurebisgan Tavisuflde-

beboda im SemTxvevaSi, Tuki dazRveulis gardacvaleba gamowveuli 

iqneboda: dazRveulis TviTmkvlelobiT, an misi mcdelobiT, dazR-

veulis mier danaSaulebrivi qmedebis CadeniT, satransporto saSu-

alebis alkoholis an narkotikuli da sxva toqsikuri nivTierebis 

zegavlenis qveS yofnis dros marTvisas an dazRveulis saomar moq-

medebebSi monawileobiT. anu mzRveveli adgenda im sagamonakliso 

SemTxvevebs, rodesac mas sadazRvevo SemTxvevisas (dazRveulis gar-

dacvalebisas) ar eqneboda sadazRvevo Tanxis anazRaurebis valde-

buleba. aRniSnul saqmeze Tbilisis Tbilisis saapelacio sasamar-

Tlom ganmarta, rom samoqalaqo procesi SejibrebiTobis principzea 

agebuli da TiToeulma mxarem unda daamtkicos garemoebebi, rom-

                                                           
102 <http://goo.gl/YXSbm2> [05.05.2015] 
103  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 10 seqtembris #as-755-811-2011 gadawyvetileba.  
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lebzedac isini TavianT moTxovnebsa da Sesagebels amyareben. amde-

nad, dasaxelebuli xelSekruleba sadazRvevo SemTxvevis dadgomisas 

dazRveul mxares avaldebulebda, sxva dokumentebTan erTad mzRve-

velisTvis gardacvalebis mizezis Sesaxeb cnoba waredgina – samedi-

cino saeqsperto dawesebulebis daskvna, xolo mzRveveli Tavi-

sufldeboda anazRaurebis valdebulebisagan, Tuki aRniSnuli da-

narTiT gaTvaliswinebul sagamonakliso SemTxvevas eqneboda adgili. 

saapelacio sasamarTlom am konkretul saqmeze miiCnia, rom sasa-

marTloSi davis ganxilvis SemTxvevaSic ki (mocemul saqmeSi mosar-

Cele arauflebamosil pirs warmoadgenda) mtkicebis tvirTi gana-

wildeboda Semdegnairad: mosarCeles unda daedasturebina, rom man 

kompanias warudgina xelSekrulebiT gaTvaliswinebuli dokumentebi, 

xolo im garemoebis damadasturebeli mtkicebuleba, rom mosarCe-

lis mier wardgenil dokumentebSi miTiTebuli garemoebebi gane-

kuTvneboda iseT sagamonakliso SemTxvevas, rac mzRvevelis valde-

bulebas gamoricxavda da rac, Sesabamisad, sadazRvevo Tanxis ana-

zRaurebisgan gaTavisuflebaSi iqneboda gamoxatuli, mopasuxes – 

mzRvevels ekisreboda.104 

rac Seexeba janmrTelobis dazRvevas, dazRvevis xelSekrulebis 

dadebisTvis damzRvevi valdebulia mzRvevels miawodos informacia 

janmrTelobis mdgomareobis, mimdinare daavadebebis, Catarebuli 

mkurnalobisa da miRebuli medikamentebis Sesaxeb. janmrTelobis 

dazRvevisas, aRniSnuli informaciis miwodeba aucilebelia, vinaidan 

mzRvevelma unda SeZlos, gansazRvros da Seafasos xelSekrulebis 

dadebis riski da iseTi safrTxis arsebobis SemTxvevaSi, rac mzRve-

velis, rogorc mewarme subieqtis, interess ar Seesabameba, mzRve-

vels SeuZlia uari Tqvas janmrTelobis dazRvevis xelSekrulebis 

dadebaze, an daazRvios damzRvevi SedarebiT ufro maRali sapremio 

SenataniT.105 

                                                           
104  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 3 oqtombris ganCineba #as-824-876-2011. 
105 mowoneliZe n., Tanamedrove biomedicinis roli sadazRvevo samarTalSi, 

„samarTlis Jurnali“, #2, 2013, 120. 



46 

rasakvirvelia, aRniSnuli informaciis miwodebis valdebuleba 

garkveul farglebs saWiroebs, vinaidan informaciis mopovebisas, 

aseve, gasaTvaliswinebelia potenciuri dazRveulis interesebi da 

konstituciiT garantirebuli ZiriTadi uflebebi. yoveli aseTi 

informaciis mopovebisas individualurad unda Sefasdes da dad-

gindes misi mopovebis aucilebloba.106 

2008-2012 wlebSi saqarTvelos sadazRvevo bazarze saqmianobis 

mkveTri zrda aRiniSna, ris safuZvelsac, erTgvarad, dazRvevis sax-

elmwifo programis dawyeba warmoadgenda. 107 dResdReobiT ki, sayo-

velTao jandacvis programis farglebSi, mosaxleobis umravlesobaa 

dazRveuli. 

Tbilisis saapelacio sasamarTlom erT-erT saqmeze, romelic 

swored saxelmwifo programis farglebSi dazRveuli beneficiare-

bisTvis gaweuli samedicino momsaxurebis, anu sadazRvevo Tanxis 

anazRaurebas Seexeboda, mtkicebis tvirTi sadazRvevo kompanias daa-

kisra da ganmarta, rom im pirobebSi, rodesac udavod iyo dadas-

turebuli sadazRvevo kompaniis mier saangariSgebo dokumentaciis 

miRebis faqti, im garemoebis mtkicebis tvirTi, rom miRebuli do-

kumentacia iyo naklovani da ar Seesabameboda saqarTvelos mTavro-

bis dadgenilebis moTxovnebs, Tavad sadazRvevo kompanias ekisrebo-

da, vinaidan saangariSgebo dokumentebis inspeqtireba da urTierT-

Sedarebis aqtis gaformeba swored mzRvevelis movaleobas warmoad-

genda.108 

rac Seexeba ubeduri SemTxvevis dazRvevas, dazRvevis obieqti 

SesaZlebelia iyos piris sicocxle an janmrTeloba. sadazRvevo 

SemTxveva ki damzRvevisaTvis travmis miyeneba, motexiloba, SemTxve-

viTi mowamvla da a.S. SeiZleba iyos, rac dazRvevis xelSekruleba-

Si konkretulad ar aris miTiTebuli.109 

                                                           
106 iqve, 123. 
107 <http://goo.gl/3cVvIi> [11.05.2015] 
108  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2014 

wlis 23 seqtembris #2b/246-14 ganCineba.    
109 ciskaZe m., nebayoflobiTi dazRvevis samarTlebrivi regulireba, Tbili-

si, 2001, 63. 
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2. qonebis dazRveva 

 

zianis dazRveva, rasakvirvelia, qonebis dazRvevasac moicavs. es 

ukanaskneli uzrunvelyofs qonebis mesakuTrisTvis qonebrivi inte-

resis darRveviT miyenebuli zianis anazRaurebas. Sesabamisad, Tu 

dazRvevis obieqti nebismieri saxis qonebaa, qonebis dazRvevis xel-

Sekruleba ideba.110 

zianis dazRvevis xelSekrulebaSi, konkretulad ki qonebis 

dazRvevisas, dazRvevis obieqti SeiZleba iyos nebismieri saxis qone-

ba, mag., Senoba-nageboba, satransporto saSualeba, investicia da a.S. 

qonebrivi interesis darRvevis SemTxvevaSi ziani fuladi formiT 

unda anazRaurdes da dauSvebelia sadazRvevo kompaniam ziani natu-

riT aanazRauros.111 

qonebis dazRvevis garkveul Taviseburebas adgens samoqalaqo 

kodeqsis 823-e muxli, romelic dispoziciuri xasiaTisaa da zianis 

dazRvevis SemTxvevaSi mxareebi SeiZleba iseT sadazRvevo Tanxaze 

SeTanxmdnen, romelic qonebis Rirebulebaze gacilebiT naklebia.112 

praqtikaSi xSiria davebi, romlebic avtosatransporto SemTxve-

vis Sedegad dazRveuli avtomobilis dazianebis Sedegad warmoiqmne-

ba. erT-erT saqmeze  saavtomobilo dazRvevis xelSekrulebaSi gan-

sazRvruli iyo sadazRvevo riskebi (standartuli gamonaklisebi), 

romelTa arsebobis SemTxvevaSic mzRveveli sadazRvevo anazRaurebis 

gadaxdisagan Tavisufldeboda. erT-erT aseT SemTxvevad gan-

sazRvruli iyo sadazRvevo SemTxvevis mZRolis braliT gamowveva. 

aRniSnuli sadazRvevo SemTxvevis dros mZRolma ver uzrunvelyo 

sagzao moZraobis usafrTxoebis wesebis dacva. Tbilisis saapelacio 

sasamarTlom damzRvevis qmedeba ar Seafasa, rogorc mZRolis uxeSi 

gaufrTxilebloba da gamoricxa im sadazRvevo riskebis arseboba, 

rodesac mzRveveli sadazRvevo anazRaurebisgan Tavisufldeboda. 

sakasacio sasamarTlom saapelacio sasamarTlos miTiTeba gaiziara 

                                                           
110 iqve, 36. 
111 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, wigni II, Tbili-

si, 2001, 140. 
112 iqve, 143-144. 
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da aRniSna, rom brali SefasebiTi kategoriaa da TiToeul saqmeze 

mosamarTlem unda daadginos misi arseboba an xarisxi, romlis Se-

fasebac saqmeSi warmodgenil mtkicebulebebs unda emyarebodes. saka-

sacio sasamarTlos ganmartebiT, saqmeSi warmodgenili mtkicebule-

bebiT piriqiT ikveTeboda, rom sadazRvevo SemTxveva damzRvevis 

uxeSi gaufrTxileblobis gamo moxda da ziani anazRaurebas mzRve-

velis mxridan ar eqvemdebareboda. am SemTxvevaSi damzRvevs unda 

emtkicebina, rom aRniSnuli sadazRvevo SemTxveva misi braliT ar 

iyo gamowveuli, risi dadasturebac, sakasacio palatis azriT, man 

ver SeZlo.113 

sxva msgavsi tipis saqmeze, Tbilisis saapelacio sasamarTlos 

mosazrebiT, pirveli instanciis mier arasworad iqna gaziarebuli 

mosarCelis miTiTeba imis Sesaxeb, rom avtosagzao SemTxveva sabu-

ravis gaskdomam gamoiwvia. aRniSnuli faqti mosarCelis ganmartebis 

garda sxva mtkicebulebiT ar dasturdeboda da im pirobebSic ki, 

roca mopasuxe mas uaryofs, mxolod mosarCelis ganmarteba faqto-

brivi garemobis dasadastureblad sakmarisi mtkicebuleba araa. aqe-

dan gamomdinare, mosarCelis mtkicebis tvirTi im faqtobrivi gare-

moebis mtkicebaa, rom sadazRvevo SemTxveva avtomobilis saburavis 

gaskdomam gamoiwvia.114 

sadazRvevo kompaniam erT-erT saqmeze sarCeli ar cno da gan-

marta, rom dazRvevis pirobebis Sesabamisad, damzRvevi valdebuli 

iyo waredgina nebismieri dokumenti, romelic dazRveuli avtomo-

bilis marTvisas misi sifxizlis faqts daadasturebda. vinaidan man 

es ver SeZlo, damzRvevi ar iyo valdebuli xarjebi aenazRaurebina. 

xelSekrulebis am pirobebidan gamomdinare, damzRvevi valdebuli 

iyo negatiuri garemoeba emtkicebina, kerZod, is, rom igi ar imyo-

feboda alkoholis an narkotikuli nivTierebis zegavlenis qveS. 

Tbilisis Tbilisis saapelacio sasamarTlom ganmarta, rom samoqa-

laqo samarTalSi moqmedebs principi: „mtkicebis tvirTi ekisreba 

                                                           
113  naWyebia a., samoqalaqosamarTlebrivi normebis ganmartebebi uzenaesi 

sasamarTlos praqtikaSi (2000-2013), Tbilisi, 2014, 222-223. 
114  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 17 maisis #as-477-451-2012 ganCineba. 



49 

mas, vinc amtkicebs da ara mas, vinc uaryofs“. Sesabamisad, unda 

ganisazRvros, Tu vin ra unda amtkicos. saapelacio palatam miiCnia, 

rom mocemul SemTxvevaSi dauSvebelia, am principis sapirispirod, 

mtkicebis tvirTis mosarCeleze gadakisreba, rogorc amas xelSe-

krulebaSi arsebuli Canaweris Sesabamisad mopasuxe moiTxovda. sa-

kiTxi iseT negatiur garemoebas Seexeboda, rac, sadazRvevo 

SemTxvevis Sedegad warmoqmnili viTarebis gaTvaliswinebiT, mopa-

suxes unda emtkicebina, xolo xelSekrulebaSi arsebuli zemoaR-

niSnuli Canaweri mtkicebulebis wardgenis valdebulebasTan mimar-

TebiT sityvasityviT ar unda ganimartos.115 

am mosazrebas Tbilisis saapelacio sasamarTlo saqarTvelos sa-

moqalaqo kodeqsiT ganmtkicebul saxelSekrulebo samarTlianobis 

principze afuZnebs, kerZod, samoqalaqo kodeqsis 325-e muxlis pir-

veli nawilis Tanaxmad, Tu valdebulebis Sesrulebis pirobebi unda 

ganisazRvros xelSekrulebis erT-erTi mxaris an mesame piris mier, 

maSin saeWvoobisas ivaraudeba, rom amgvari gansazRvra unda moxdes 

samarTlianobis safuZvelze. gansaxilvel SemTxvevaSi, mxareTa So-

ris dadebuli xelSekrulebis mixedviT ar aris gamonaklisi dawe-

sebuli damzRvevis mimarT mtkicebis tvirTis SemsubuqebasTan mi-

marTebiT, anu am xelSekrulebis teqstis Sesabamisad ivaraudeba, 

rom damzRvevi nebismier SemTxvevaSi valdebulia, warudginos 

mzRvevels im garemobis damadasturebeli dokumenti, rom igi fxi-

zeli iyo. saapelacio sasamarTlos mosazrebiT, damzRvevisTvis amg-

vari valdebulebis gansazRvra yovelgvari gonivruli gansjisa da 

keTilsindisierad qcevis standarts scildeba, radgan savsebiT Se-

saZlebelia, sadazRvevo SemTxvevis dadgomisas piri iseT mdgomareo-

baSi imyofebodes, rom Sesabamisi mtkicebulebis mopoveba obieqtu-

rad SeuZlebeli iyos. palatam miiCnia, rom xelSekrulebaSi arse-

buli mtkicebis tvirTis ganawilebis Sesaxeb Canaweri swored sa-

marTlianobis safuZvelze unda ganimartos. amgvari ganmarteba iw-

                                                           
115  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 

wlis 5 ivlisis #as-592-563-2013 ganCineba. 
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vevs mtkicebis tvirTis Sebrunebasa da mopasuxe mxarisaTvis mis 

gadakisrebas.116 

mocemuli msjelobidan naTelia, rom sadazRvevo davaSi mtkice-

bis tvirTi „msubuqi“ namdvilad ar aris, vinaidan mxares, romelsac 

garkveuli faqtobrivi garemoebis mtkiceba uwevs, saqmeSi Sesabamisi 

mtkicebulebac unda warmoadginos, rac zemoaRniSnul SemTxvevebze 

dayrdnobiT, SeiZleba iTqvas, rom xSirad garTulebuli an obieq-

turad SeuZlebelia.  

piradi dazRvevis SemTxvevisas warmoqmnil davaSi ki mTavar gan-

mapirobebeli faqtori isaa, rom sadazRvevo SemTxveva absoluturad 

damoukidebeli unda iyos dazRveulis qmedebisagan. sicocxlis 

dazRvevis dros unda gamoiricxos rogorc damzRvevis, ise sargeb-

lis mimRebis Careva da xelSewyoba sadazRvevo SemTxvevis dadgoma-

Si.  

 

V. daskvna 

 

samoqalaqo samarTalwarmoebaSi, romelic SejibrebiTobisa da 

dispoziciurobis principebzea damyarebuli, mtkicebis process gan-

sakuTrebiT mniSvnelovani da gadamwyveti roli aqvs. mtkicebis 

tvirTi mxaris is procesualuri movaleobaa, romlis sworad gaa-

zrebisa da Sesabamisi mtkicebulebebis wardgenis SemTxvevaSi, darR-

veuli Tu sadavo uflebis aRdgenisa da sasurveli saproceso Sede-

gis miRebis albaToba matulobs. mxaris sasarCelo moTxovna mate-

rialursamarTlebriv safuZvlebs emyareba, Sesabamisad, samarTlis 

TiToeuli dargi, yoveli konkretuli dava, mtkicebis tvirTsa da 

mxareTa pozicias Tavis specifikas aniWebs.  

saqarTvelo, kontinenturi samarTlis ojaxis sxva wevrTa msgav-

sad, iziarebs mtkicebis tvirTis standartisa da ganawilebis Ca-

moyalibebul principebs, xolo angloamerikuli samarTlis midgoma 

mtkicebis tvirTTan dakavSirebiT araerTgvarovani da gansxvavebu-

lia. miuxedavad amisa, mtkicebis tvirTisa da mtkicebiTi saqmiano-

                                                           
116 iqve. 
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bis idea erTia – mxare sasamarTlo procesze saTanadod momzade-

buli unda warsdges, raTa SeZlos faqtobrivi garemoebebis dadas-

tureba warmodgenili mtkicebulebebiT da procesSi gamarjvebuli 

mxaris statusi miiRos. 

sadazRvevo samarTlisa da sadazRvevo biznesis ganviTareba sa-

dazRvevo urTierTobebSi monawile mxareTa urTierTvaldebulebebis 

Sesrulebazea damokidebuli. saqarTveloSi sadazRvevo samarTali 

jer kidev ganviTarebis gzazea, Tumca Tanamedrove tendencia iqiTke-

naa mimarTuli, rom am „produqtis“ biznesis srulyofa aucileb-

lobac kia.  

sadazRvevo urTierTobebi sarisko xasiaTs atarebs, Sesabamisad, 

xelSekrulebis orive mxares unda hqondes gaanalizebuli is Sede-

gebi, rac SeiZleba sadazRvevo SemTxvevis dadgomiT (an piriqiT) 

iyos gamowveuli. erTi mxriv, mzRvevelma unda SeZlos sadazRvevo 

riskis swori Sefaseba, Tu ramdenadaa misTvis, rogorc mewarme sub-

ieqtisTvis, xelsayreli xelSekrulebis dadeba, meore mxriv, sa-

dazRvevo SemTxvevis dadgomisas, damzRvevi ar unda aRmoCndes iseT 

mdgomareobaSi, rom man ver SeZlos zianis saxiT sadazRvevo Tanxis 

miReba.  

mzRveveli sadazRvevo urTierTobebSi „Zlier kontrahentad“ 

warmodgeba da xSir SemTxvevaSi am mdgomareobas borotadac ki iye-

neben. qarTul praqtikaSi xSirad damzRvevs xelSekrulebiT imgvari 

faqtobrivi garemoebis mtkicebis tvirTi ekisreba, risi obieqturad 

damtkiceba SeuZlebelic kia. sasamarTlo calsaxad aRniSnavs, rom 

aseT dros mzRveveli arakeTilsindisierad da aragulisxmierad 

iqceva, radgan amiT igi, faqtobrivad, damzRvevs mtkicebis tvirTs 

saxelSekrulebo, materialursamarTlebriv valdebulebad usaxavs, 

rac mcdari midgomaa.   

kvlevis Sedegad SeiZleba iTqvas, rom saqarTvelos sasamarTloe-

bis midgoma sadazRvevosamarTlebriv davebSi mtkicebis tvirTis 

standartsa da ganawilebasTan dakavSirebiT erTgvarovania. sasamar-

Tlo cdilobs daamkvidros rogorc zogadi standarti, ise gan-

sazRvros sadazRvevosamarTlebrivi davis SemTxvevis specifika. sam-

wuxarod, sadazRvevo saqmianobis praqtika ver Tanxvdeba sasamar-
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Tlo praqtikas, xSiria damzRvevis mimarT mtkicebis tvirTis daki-

srebis araracionaluri da araadekvaturi SemTxvevebi. amasTan, 

problema Tavad sadazRvevo saqmianobaSicaa, vinaidan mzRveveli kom-

paniebi xSirad arakeTilsindisierad moqmedeben, rac saqarTveloSi 

arsebuli informaciis naklebobis fonze, damzRvevebs Zalian mZime 

mdgomareobaSi ayenebs: umravlesobas warmodgena ara aqvs uflebis 

dacvasa da zianis anazRaurebis miRebis realur SesaZleblobebze. 

amis gamo qarTuli sasamarTlo praqtika jerjerobiT sadazRvevo 

urTierTobaTa yvela saxis davas ar icnobs. 

aucilebelia mzRvevel kompaniebs daekisroT keTilsindisierebisa 

da gulisxmierebis darRvevisaTvis Sesabamisi pasuxismgebloba, amas-

Tan, mniSvnelovania, sasamarTlom mkafiod daadginos, rom mtkicebis 

tvirTi procesualuri movaleobaa da ar SeiZleba igi damzRvevis 

interesebis sawinaaRmdegod iqnas gamoyenebuli. aqve aRsaniSnavia, 

rom unda ganisazRvros damzRvevis valdebulebac, srulad da ke-

Tilsindisierad miawodos informacia mzRvevels, winaaRmdeg 

SemTxvevaSi, aman SeiZleba sadazRvevo biznesis krizisic ki gamoiw-

vios. da bolos, saxelmwifom unda gaataros Sesabamisi RonisZiebe-

bi, raTa TiToeulma adamianma icodes sakuTari uflebebis Sesaxeb, 

rom yvelas aqvs ufleba, sakuTari uflebebis dasacavad mimarTos 

sasamarTlos da sadazRvevosamarTlebrivi urTierTobebis Sedegad 

warmoSobili davebi, am mxriv, gamonaklisi araa. 
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mariam gaiparaSvili 

 

mtkicebis tvirTis ganawileba  

genderuli niSniT diskriminaciisas  

SromiTsamarTlebriv urTierTobaSi 

 

I. Sesavali 

 

2014 wlis maisSi „diskriminaciis yvela formis aRmofxvris Se-

saxeb“ kanonis miRebiT saqarTvelos parlamentma diskriminaciasTan 

brZola saxelmwifos prioritetad aRiara, vinaidan diskriminaci-

isgan Tavisufali garemos Camoyalibebis, demokratiuli sa-

zogadoebis normaluri funqcionirebisa da gansxvavebuli jgufebis 

mimarT tolerantulad ganwyobili sazogadoebis formirebis wina-

pirobaa.  

kanonmdebelma mtkicebis tvirTi daakisra diskriminaciis sava-

raudo Camdens, Tumca dRes arsebuli mowesrigeba srulad ver 

uzrunvelyofs diskriminaciis msxverplTa dacvas da sakanonmdeblo 

xarvezebis gamo diskriminaciasTan brZolisa Tu uflebis dacvis 

meqanizmebi ar aris qmediTi. 

winamdebare naSromis mizania diskriminaciasTan dakavSirebul da-

vebSi mtkicebis tvirTis ganawilebis momwesrigebeli normebis ana-

lizi, skananomdeblo xarvezebis  da saerTaSoriso praqtikis mimox-

ilva. 

 

II. saqarTvelos kanonmdeblobaSi arsebuli mowesrigeba da xarvezebi 

1. novacia saqarTvelos samoqalaqo saproceso kanonmdeblobaSi 

 

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonisa da 

misi Tanmdevi sakanonmdeblo cvlilebebis, maT Soris, samoqalaqo 

saproceso kodeqsSi gatarebuli cvlilebebis (ssk-is XLIV
9 Tavi) 

Semdeg, saxelmwifom SemoiRo diskriminaciis winaaRmdeg brZolis 

meqanizmebi, romlebic kerZo pirebisa da administraciuli organoe-

bis mxridan diskriminaciuli mopyrobis Cadenis SemTxvevaSi samoqa-
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laqo wesiT zianis anazRaurebisa da diskriminaciis Sedegebis aR-

mofxvris SesaZleblobas iTvaliswinebs. saproceso kanonmdeblobis 

novacias zogadisgan gansxvavebuli, mtkicebis tvirTis ganawilebis 

axali wesia. kerZod, kodeqsis 3633-e muxli adgens, rom sarCelis 

Setanisas pirma sasamarTlos unda warudginos faqtebi da Sesabami-

si mtkicebulebebi, romlebic diskriminaciuli qmedebis ganxorcie-

lebis varaudis safuZvels iZleva, ris Semdegac mopasuxes ekisreba 

imis mtkicebis tvirTi, rom diskriminacia ar ganxorcielebula. 

miuxedavad imisa, rom mtkicebis tvirTis amgvari ganawileba winga-

dadgmuli nabijia da msxverpls sasamarTlos winaSe sakuTari po-

ziciebis dacvas uadvilebs, sakanonmdeblo badeSi arsebobs bevri 

iseTi xarvezi, romelic uflebis efeqtur dacvas SeuZlebels xdis.  

im mizniT, rom diskriminaciis msxverpli Tavis uflebebSi 

aRdges da miyenebuli materialuri da moraluri zianis anazRaure-

bis ufleba hqondes, saqarTvelos samoqalaqo saproceso kodeqsis 

3632-e muxlma gaiTvaliswina piris ufleba, mimarTos sasamarTlos 

sarCeliT im garemoebasTan dakavSirebiT, romelic mas diskriminaci-

ulad miaCnia, 3 Tvis ganmavlobaSi mas Semdeg, rac am pirma gaigo an 

unda gaego aRniSnuli garemoebis Sesaxeb. saqarTvelos Sromis ko-

deqsis 38-e muxlis me-7 punqtis Tanaxmad, dasaqmebuls ufleba aqvs, 

30 kalendaruli dRis vadaSi sasamarTloSi gaasaCivros damsaqmeb-

lis gadawyvetileba SromiTi xelSekrulebis Sewyvetis Sesaxeb.  

mocemul SemTxvevaSi Cndeba kiTxva, Tu dasaqmebuli amtkicebs, 

rom misi gaTavisufleba moxda diskriminaciuli safuZvliT ramden 

xanSi unda Seitanos man sarCeli sasamarTloSi. saqarTvelos samo-

qalaqo kodeqsis me-2 muxlis me-2 nawilis mixedviT, erTi da imave 

donis samarTlis normaTa koliziis dros gamoiyeneba specialuri 

da ufro axali kanoni. gansaxilvel SemTxvevaSi saproceso kanonis 

danawesi ufro axalia, Tumca Sromis kanoni aris organuli kanoni 

da is saqarTvelos saproceso kodeqsTan SedarebiT normatiuli 

aqtebis ierarqiaSi ufro maRla dgas. 1 Sesabamisad, Tu dasaqmebuli 

miiCnevs, rom misi gaTavisufleba diskriminaciuli motiviT moxda 

                                                           
1 `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7 muxli. 
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da surs, xelSekrulebis Sewyveta gaasaCivros, man unda Seitanos 

sarCeli 30 kalendaruli dRis vadaSi. xolo, Tu surs diskrimina-

ciis faqtis dadgena mas sarCelis SetanisaTvis samTviani vada aqvs. 

samoqalaqo saproceso kodeqsis 3631-e muxlis Tanaxmad, diskri-

minaciasTan dakavSirebuli sarCeli SeiZleba ganxilul iqnes XLIV
9 

TaviT dadgenili wesiT, Tu kodeqsiT sxva ram ar aris gaTvaliswi-

nebuli. msgavsi Canaweri azrs ukargavs am TavSi arsebul gansxvave-

buli danawesebis arsebobas, Tuki misi gamoyeneba ar moxdeba. dasax-

elebuli Tavi mxareebs Soris mtkicebis tvirTis gansxvavebul ga-

danawilebas adgens, vidre es aris gaTvaliswinebuli saproceso 

kodeqsis sxva TavebiT. dasaxelebuli norma ar unda iyos gagebuli 

ise, rom kodeqsis sxva normebi iqnes gamoyenebuli davis im nawil-

Si, sadac es Tavi gansxvavebul wess adgens, winaaRmdeg SemTxvevaSi, 

am Tavis arsebobas azri ekargeba. 

 

2. mtkicebis sagani da moraluri zianis anazRaurebis kriteriumebi 

diskriminaciasTan dakavSirebul saqmeebSi 

 

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos 

kanonis me-10 muxlis mixedviT, diskriminaciis msxverpls aqvs mo-

raluri zianis anazRaurebis moTxovnis ufleba. 

diskriminaciasTan dakavSirebiT saqarTvelos sasamarTlo praqti-

ka sakmaod mwiria da Sesabamisad, ar arsebobs SeTanxmebuli krite-

riumi, ris mixedviT unda ixelmZRvanelos mosamarTlem diskrimina-

ciis SemTxvevaSi moraluri zianis odenobis Sefasebisas. saproceso 

kanonmdeblobaSi, aseve, araa miTiTeba imis Taobaze, Tu vis ekisreba 

mtkicebis tvirTi moraluri zianis nawilSi. saerTaSoriso praqti-

kis gaTvaliswinebiT, mosarCelem unda amtkicos, rom diskrimianciis 

gamo mas sulieri tanjva miadga.2  

saqarTvelos uzenaesi sasamarTlos rekomendaciebis mixedviT, 

moraluri zianis anazRaurebas sami funqcia akisria: daakmayofilos 

dazaralebuli, zemoqmedeba moaxdinos zianis mimyenebelze da Tavi-

                                                           
2 liCi f., rogor mivmarToT adamianis uflebaTa evropul sasamarTlos, me-

3 gamocema, Tbilisi, 2013, 51. 
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dan aicilos sxva pirebis mier pirovnuli uflebebis xelyofa. 3 

moraluri ziani aris fizikuri da fsiqologiuri tanjva, romelsac 

piri uflebaTa xelyofis gamo ganicdis. sasamarTlom diskrimina-

ciis saqmeebze moraluri zianis odenobis dadgenisas unda 

ixelmZRvanelos Semdegi kriteriumebiT: 1. anazRaureba unda iyos 

gonivruli da samarTliani, rom man SeZlos zianiT gamowveuli 

tkivilis Semsubuqeba; 2. moraluri zianis dakisrebas gasakicxi da 

prevenciuli datvirTvac unda hqondes; 3. sasamarTlom mxedveloba-

Si unda miiRos dazarelebulisa da diskriminaciis Camdenis damoki-

debuleba momxdarisadmi; 4. kompensaciis gansazRvris dros gaTva-

liswinebuli unda iyos mopasuxis qonebrivi mdgomareoba.4 

 

3. winasaxelSekrulebo urTierToba da vakansiis  

gamavrceleblebis pasuxismgebloba 

 

winasaxelSekrulebo urTierTobaSi diskriminacia SromiTi ba-

zris did problemaa. 2010 wlidan 2014 wlis oqtombramde jobs.ge-

s saitze sul 71 360 gancxadeba dafiqsirda. aRniSnul bazebze 

mdedrobiT sqesze orientirebuli enis gamoyeneba vakansiebis 10.01%-

is SemTxvevaSi Cans, xolo mamakacze orientirebuli ena – 24.02%-

is SemTxvevaSi. ufro konkretulad, jobs.ge-s bazaze sityva „mamaka-

ci“-s gamoyeneba 1088-jer dafiqsirda, amasTan, fraza „sasiamovno 

garegnoba“ 1589 gancxadebaSi, sityva „stabilurs“ 780 ganacxadi 

Seicavs, xolo sityva „qalbatonis“ gamoyenebis 607 SemTxveva da-

fiqsirda.5 

zemoT  motanili kvleva garkveuli tendeciebis gamokveTis Se-

saZleblobas iZleva. kerZod, ZiriTad SemTxvevaSi damsaqmeblebis 

mier diskriminaciis msxverplni mdedrobiTi sqesis warmomadgenlebi 

                                                           
3  rekomendaciebi samoqalaqo samarTlis sasamarTlo praqtikis problema-

tur sakiTxebze, 2007, 69-71,  

ix., <http://www.supremecourt.ge/files/upload-file/pdf/samoqrek.pdf> [15.08.2015] 
4 Sead., liCi f., rogor mivmarToT adamianis uflebaTa evropul sasamar-

Tlos, me-3 gamocema, Tbilisi, 2013, 566. 
5  genderuli diskriminacia SromiT urTierTobebSi, 2014, 18, ix., 

<http://tanastsoroba.ge/ka/publications/2> [15.08.2015] 

http://www.supremecourt.ge/files/upload-file/pdf/samoqrek.pdf
http://tanastsoroba.ge/ka/publications/2
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xdebian, Tumca garkveul SemTvevaSi diskriminaciuli midgoma ikve-

Teba mamakacebis mimarTac. xSirad damsaqmebeli iTxovs, kandidats 

hqodnes „sasiamovno garegnoba“ an gamoirCeodes „stabilurobiT“. es 

kriteriumebi naTeli magaliTia imis sailustraciod, rom damsaq-

meblebi kandidatebs ar arCeven racionaluri da swori kriteriume-

biT.  

saqarTvelos Sromis kodeqsis awesrigebs saqarTvelos terito-

riaze SromiT da mis Tandmev urTierTobebs. amave kodeqsis me-2 

muxlis pirveli nawilis mixedviT, SromiTi urTierToba aris da-

saqmebulis mier damsaqmeblisaTvis samuSaos Sesruleba. me-3 nawi-

lisi mixedviT ki, SromiT da winasaxelSekrulebo urTierTobebSi 

nebismieri saxis diskriminacia akrZalulia. imave muxlis me-4 nawi-

lis mixedviT, diskriminaciad CaiTvleba piris pirdapir an arapir-

dapir Seviwroeba, romelic miznad isaxavs an iwvevs misTvis damaSi-

nebeli, mtruli, damamcirebeli, Rirsebis Semlaxveli an Seuracx-

myofeli garemos Seqmnas, anda pirisTvis iseTi pirobebis Seqmna, 

romlebic pirdapir an arapirdapir auaresebs mis mdgomareobas ana-

logiur pirobebSi myof sxva pirTan SedarebiT. me-5 nawiliT, dis-

kriminaciad ar CaiTvleba pirTa gansxvavebis aucilebloba, romelic 

gamomdinareobs samuSaos arsidan, specifikidan an misi Sesrulebis 

pirobebidan, emsaxureba kanonieri miznis miRwevas da aris misi miR-

wevis Tanazomieri da aucilebeli saSualeba. 

Tu potenciuri damsaqmebeli vakansiis Sesaxeb ganacxads akeTebs 

onlainportalis meSveobiT, yalibdeba urTierToba, romelSic mona-

wileobs sami subieqti da maT erTmaneTis winaSe gansxvavebuli mo-

valeobebi akisriaT: 

_ damsaqmebelsa da kandidatebs Soris arsebobs winasaxelSekru-

lebo urTierToba. damsaqmebeli diskriminaciuli frazeologiis 

Semcveli ganacxadebis gamoqveynebiT ki arRvevs Sromis kodeqsis me-

2 muxlis me-3 nawilis danawess, Tu uTanasworo mopyroba ar aris 

gamarTlebuli samuSaos specifikidan gamomdinare.  

_ onlainportalsa da damsaqmeblebs Soris ideba momsaxurebis 

xelSkruleba, romelic wesrigdeba saqarTvelos samoqalaqo kodeq-

siT da masze vrceldeba mxareTa kerZo avtonomia. am saxelSekru-
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lebo urTierTobaSi monawileobs mxolod portali da damsaqmebe-

li. 

_ onlainportalsa da samsaxuris maZieblebs Soris urTierToba 

amovardnilia SromiTsamarTlebrivi sivrcidan.  

SromiTi urTierToba arsebobs damsaqmebels da dasaqmebuls So-

ris, portali ki aris Sualeduri rgoli, romelzec ver gavrcel-

deba Sromis kodeqsis regulaciebi. onlain portali, momcemul 

SemTxevvaSi, warmoadgens damxmare instruments, romlis meSveobiTac 

myardeba winasaxelSekrulebo urTierToba damsaqmebelsa da samsax-

uris maZieblebs Soris. ILO-s rekomendaciebic awesebs zogad akr-

Zalvas diskriminaciul gancxadebebze da es akrZalva ar exeba mxo-

lod damsaqmeblebs.6 

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonis me-2 

muxlis me-5 punqtis Sesabamisad, ikrZaleba diskriminaciis xelSe-

wyoba, rasac realurad onlainportalebi axorcieleben, magram es 

debuleba diskriminaciis msxverplisTvis dacvis sakmarisi saSualeba 

araa. uflebis efeqturi dacvis meqanizms qmnis saqarTvelos samo-

qalaqo saproceso kodeqsis norma, romliTac gawerilia aseT saqme-

Si monawile mxareebi. kerZod, saqarTvelos samoqalaqo saproceso 

kodeqsis 3632-e muxlis pirveli nawilis Tanaxmad, sasamarTloSi 

sarCelis Setana SeuZlia nebismier pirs, romelic Tavs diskrimina-

ciis msxverplad miiCnevs, im piris/dawesebulebis winaaRmdeg, ro-

melmac, misi varaudiT, mis mimarT diskriminacia ganaxorciela. gan-

saxilvel SemTxvevaSi vebportali Tavad ar axorcielebs diskrimi-

nacias, is xels uwyobs diskrimianciis ganxorcielebas da Sesabami-

sad, samarTalwarmoebis subieqtic ver iqneba. aqedan gamomdinare, 

vebportals, miuxedavad imisa, rom is diskriminacias xels uwyobs, 

ver daekisreba pasuxismgebloba samarTalwarmoebis gziT. 

sazogadoebaSi isedac Rrmadaa gamjdari azri, rom qali unda 

iyos ojaxSi da Semoifarglebodes mxolod meuRlesa da Svilebze 

                                                           
6 ILO, ABC of Women Workers’ Rights and Gender Equality, 2000, 16, ix., 

<http://www.ilo.org/wcmsp5/groups/public/---dgreports/---

gender/documents/publication/wcms_087314.pdf> [15.08.2015] 

http://www.ilo.org/wcmsp5/groups/public/---dgreports/---gender/documents/publication/wcms_087314.pdf
http://www.ilo.org/wcmsp5/groups/public/---dgreports/---gender/documents/publication/wcms_087314.pdf
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zrunviT, xolo mamakaci uzrunvelyofs ojaxs materialurad.7 ro-

gorc kvlevis Sedegebi aCvenebs, gamokiTxulTa 50% miiCnevs, rom 

zogadad mamakacs ufro sWirdeba samsaxuri.8 problemaa qalTa dawi-

naurebis, ekonomikur ganviTarebaSi Tanabari monawileobisa da saTa-

nado anazRaurebis sakiTxi. qalebis dabalanazRaurebad Tanamdebo-

baze yofna ganpirobebulia dasaqmebis adgilze e.w. „SuSis Weris“ 

arsebobiT, rac maT karierul winsvlas aferxebs.9 kvlevis Sedegebma 

cxadhyo, rom xSiria qalTa mimarT diskriminaciis SemTxvevebi wina-

saxelSekrulebo urTierTobebSi, rodesac qorwinebis statusis 

mixedviT, SesaZlo orsulobis, mSobiarobisa da bavSvis movlis Sve-

bulebisagan Tavis asarideblad qals dasaqmebaze uars eubnebian.10 

mniSvnelovania SromiT urTierTobebSi Tanasworobis dacva, rad-

gan erTi mxare, meoresTan SedarebiT, „Zlieri mxarea“ da uflebis 

borotad gamoyenebis albaTobac ufro maRalia.11 qalisa da mamakacis 

Tanasworoba ki ver iqneba daculi, Tuki damsaqmeblis mier arsebu-

li vakansiis Sesaxeb ganacxads romelime sqesis gaumarTlebeli 

upiratesoba daedeba safuZvlad.12 

sqesTa Soris Tasaworobis ufleba vrceldeba winasaxelSekru-

                                                           
7  Sead., aSS-is uzenaesma sasamarTlom gaauqma norma, romelic mxolod 

qmrebs da ara colebs avaldebulebda, gadaexadaT alimenti ganqorwinebis 

Semdeg. sasamarTlom CaTvala, rom amgvari danawesi Tavad avrcelebs 

stereotipul varauds, rom colebi qmrebze finansurad damokidebulebi 

arian, magram qmrebi SeuZlebelia finansurad damokidebulebi iyvnen 

colebze. ix., Orr v. Orr, 440 U.S 268 (1979) 
8  sazogadoebrivi damokdiebulebebi genderul Tanasworobaze politikasa 

da biznesSi, 2013, 39, ix., 

<http://www.ge.undp.org/content/dam/georgia/docs/publications/GE_UNDP_Gender

_Research_GEO.pdf > [15.08.2015] 
9  `saqarTveloSi adamianis uflebaTa da TavisuflebaTa dacvis 

mdgomareobis Sesaxeb~ saqarTvelos saxalxo damcvelis 2013 wlis 

angariSi, 495 da 497, ix., <http://www.ombudsman.ge/uploads/other/1/1563.pdf> 

[15.08.2015] 
10 iqve, 497. 
11  saqarTvelos Sromis kanonmdeblobis analizi _ dasaqmebis adgilze 

sqesis niSnis mixedviT diskriminacia da misi samarTlebrivi Sedegebi, 2014, 

7, ix., <http://gyla.ge/uploads/publications/kvleva-GEO.pdf> [15.08.2015] 
12 iqve, 18. 

http://www.ombudsman.ge/uploads/other/1/1563.pdf
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lebo urTierTobebis etapze. 13 kandidatis mier gakeTebuli ganacxa-

di vakansiaze unda ganixilebodes diskriminaciis gareSe 14 da vakan-

siis gancxadeba ar unda Seicavdes diskriminaciul frazeologias.15 

1979 wlis 18 dekembers gaeros generalurma asambleam miiRo qalTa 

diskriminaciis yvela formis aRmofxvris konvencia, romlis pream-

bulis mixedviT, qalTa diskriminacia arRvevs Tanasworobisa da 

adamianis Rirsebis uflebebs. Sesabamisad, naTelia, rom diskrimina-

ciuli frazeologizmebiT vakansiebis gamoqveyneba Rirsebis Semlax-

velia. 

diskriminaciuli frazeologiis Semcvel gancxadebaTa sixSire 

da misi sajaro xasiaTi, xels uwyobs sqesis niSniT diskriminaci-

uli midgomis gaRrmavebas, popularizacias uwevs saukuneebis gan-

mavlobaSi damkvidrebul genderul stereotipebs da aadvilebs maT 

gadacemas.16 

naTelia, rom diskriminaciuli niSnis Semcveli ganacxadis gamoq-

veyneba unda aikrZalos, kanditatTa SerCeva ki unda emyarebodes 

Semdeg kriteriumebs _ kvalifikacia, gamocdileba da kompetentu-

roba.17 

                                                           
13 ILO, General Survey, 2012, §§753, 754, ix.,  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meeting

document/wcms_174846.pdf> [15.08.2015] 
14 ILO, General Survey, 1996, §§82, 83, ix.,  

<http://www.ilo.org/public/libdoc/ilo/P/09661/09661%281996-83-4B%29.pdf> 

[15.08.2015] 
15 ILO, ABC of Women Workers’ Rights and Gender Equality, 2000, 15-17, ix., 

<http://www.ilo.org/wcmsp5/groups/public/---dgreports/---

gender/documents/publication/wcms_087314.pdf> [15.08.2015] 
16 magaliTad, aSS-is uzenaesma sasamarTlom ganmarta, rom damsaqmeblebis 

mier gancxadebaSi sqesis niSniT diskriminaciuli moTxovnebis gamoyeneba da 

gazeTebis mier amgvari gancxadebis gamoqveyneba aris kanonsawinaaRmdego 

qmedeba, radgan sqesis niSniT diferencirebuli gancxadebebi saSualebas 

aZlevs damsaqmebels gamoxatos da gaavrcelos genderuli niSniT upira-

tesobebi. ix., Pittsubrgh Press v. Pittsburgh Commission on Human Relations, 413 

U.S. 376 (1973) 
17  Ecri General Policy Recommendation no.14 on Combating Racism and Racial 

Discrimination in Employment, 22, ix.,  

<http://www.coe.int/t/dghl/monitoring/ecri/activities/GPR/EN/Recommendation_N14

/e-GPR%2014%20-%20A4.pdf> [15.08.2015] 

http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf


61 

4. saqarTvelos Sromis kodeqsSi arsebuli xarvezebi 

4.1. diskriminaciis definiciis farglebi 

 

„diskriminaciis yvela  formis  aRmofxvris  Sesaxeb“ saqarTve-

los kanonis me-2 muxlis me-2 punqtis Sesabamisad, pirdapiri dis-

kriminacia aris iseTi mopyroba an pirobebis Seqmna, romelic pirs  

saqarTvelos kanonmdeblobiT dadgenili uflebebiT sargeblobisas 

aRniSnuli kanonis pirveli muxliT gaTvaliswinebuli romelime  

niSnis gamo araxelsayrel mdgomareobaSi ayenebs analogiur piro-

bebSi myof sxva pirebTan SedarebiT an Tanabar mdgomareobaSi ayenebs  

arsebiTad uTanasworo pirobebSi myof pirebs. imave muxlis me-3  

punqtis Sesabamisad, iribi diskriminacia aris iseTi mdgomareoba,  

rodesac formiT neitraluri da arsiT diskriminaciuli debuleba, 

kriteriumi an praqtika pirs xsenebuli kanonis pirveli muxliT  

gaTvaliswinebuli romelime niSnis gamo araxelsayrel mdgomareoba-

Si ayenebs analogiur pirobebSi myof sxva pirebTan SedarebiT an 

Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo pirobebSi myof 

pirebs. 

saqarTvelos Sromis kodeqsis me-2 muxlis me-4 nawilis mixed-

viT, diskriminaciad CaiTvleba piris pirdapir an arapirdapir Sevi-

wroeba, romelic miznad isaxavs an iwvevs misTvis damaSinebeli, 

mtruli, damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli 

garemos Seqmnas, anda pirisTvis iseTi pirobebis Seqmna, romlebic 

pirdapir an arapirdapir auaresebs mis mdgomareobas analogiur pi-

robebSi myof sxva pirTan SedarebiT. 

saqarTvelos Sromis kodeqsis zemoT dasaxelebuli normis pir-

veli alternativa diskriminaciis konkretul formas _ Seviwrove-

bas gulisxmobs, xolo meore alternativa ki iribi diskriminaciis 

definiciaa. kanonmdebeli diskriminaciad miiCnevs piris Seviwrovebas 

an iseTi pirobebis Seqmnas, rac auaresebs mis mdgomareobas. msgavsi 

gansazRvreba aviwrovebs diskriminaciis farglebs da diskriminaciis 

dasadgenad sakmarisad miiCnevs araxelsayreli pirobebis Seqmnas. 

msgavsi ganmarteba ki bevrad aviwroebs antidiskriminaciuli kanonm-

deblobiT dadgenil diskriminaciis farglebs. am kanonebs Soris 
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koliziis dros Sromis kanons mieniWeba upiratesoba, rac SesaZloa 

ar iyos gamarTlebuli.  

saerTaSorisod aRiarebuli praqtikis mixedviT, Seviwroeba 

gansxvavdeba pirdapiri diskriminaciisagan, magaliTad, saWiro ar 

aris komparatoris moZebna.18 Tu kanonmdebeli pirvel alternativa-

Si Seviwroebas gulisxmobda, saWiroa am definiciisa da winapirobe-

bis ukeT dakonkreteba. 19  Tu pirvel alternativaSi Seviwroebis 

nacvlad pirdapiri diskriminacia igulisxmeba, misi definicia ar 

Seesabameba saerTaSoriso standartiT dadgenil winapirobebs.20 

 

4.2. orsuli dasaqmebulis diskriminacia 

 

saqarTvelos Sromis kodeqsis 37-e muxlis me-3 nawilis „g“ qve-

punqtis mixedviT, dauSvebelia SromiTi xelSekrulebis Sewyveta 

dasaqmebuli qalis mier Tavisi orsulobis Sesaxeb damsaqmeblisTvis 

Setyobinebidan, garda 37-e muxlis pirveli nawilis „b“ da „e“ qve-

punqtebiT gaTvaliswinebuli safuZvlebisa, romlebic SromiTi xel-

Sekrulebis vadis gasvlasa da dasaqmebulis mier Tanamdebo-

bis/samuSaos sakuTari nebiT, werilobiTi gancxadebis safuZvelze 

datovebas gulisxmobs. 

Zalian xSirad diskriminaciuli mopyroba samsaxuridan gaTavi-

suflebiT vlindeba.21 ILO Tavis rekomendaciebSi xazs usvams: gansa-

                                                           
18 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, 

evropis kavSiris ZiriTad uflebaTa saagento adamianis uflebaTa evropuli 

sasamarTlo _ evropis sabWo, Tbilisi, 2013, 36. 
19 ix., direqtiva `rasobrivi Tanasworobis Sesaxeb~, muxli 2(3); direqtiva 

`dasaqmebisas Tanabari mopyrobis Sesaxeb~, muxli 2(3); direqtiva `gende-

ruli saqonlisa da servisebis Sesaxeb~, muxli 2(c); direqtiva `genderuli 

Tanasworobis Sesaxeb~ (ganaxlebuli), muxli 2(1)(c). 
20 saxelmZRvanelo diskriminaciis akrZalvis evropuli samarTlis Sesaxeb, 

evropis kavSiris ZiriTad uflebaTa saagento adamianis uflebaTa evropuli 

sasamarTlo _ evropis sabWo, Tbilisi, 2013, 26. 
21 ILO, General Survey on the Fundamental Conventions Concerning Rights at Work 

in Light of the ILO, 2008, P.784 ix.,  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meeting

document/wcms_174846.pdf> [15.08.2015] 

http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf


63 

kuTrebuli mniSvneloba aqvs imas, rom qals mieces saSualeba, ga-

naxorcielon Tavisi erT-erTi funqcia _ dedoba, sazogadoebisgan 

marginalizaciis gareSe.22 zemoT moyvanili danawesidan gamomdinare, 

naTelia, rom qalTa uflebebi araa sakmarisad daculi, radgan 

gavrcelebuli praqtikiT, qalebs moklevadian xelSekrulebebs ude-

ben, maTi orsulobis SemTxvevaSi ki xelSekrulebebis ganaxleba ar 

xdeba. Sesabamisad, miuxedavad imisa, rom am SemTxvevaSi diskrimina-

cia akrZalulia, misi ganxorcieleba kanonSi arsebuli xarvezis 

gamo SesaZlebelia. orsuli dasaqmebuli, romelsac xelSekruleba 

ar gaugrZeles, samsaxurSi aRdgenas/vadis gagrZelebas ver moiT-

xovs. 

xSiria zewola orsul qalebze, rac gancxadebis iZulebiT an 

motyuebiT daweraSi gamoixateba. win gadadgmuli nabijia saqarTve-

los uzenaesi sasamarTlos ganmarteba, romlis mixedviTac, orsu-

lobis periodSi qalis organizmSi mimdinare cvlilebebis gamo au-

cilebelia misi nebis namdvilobis gamokvleva yovel konkretul 

SemTxvevaSi. orsuli qalis nebis gamovlenis namdviloba saWiroebs 

sruliad specifikur gamokvlevas, Tu ra garemoebebiTaa gamowveuli 

samsaxuridan gaTavisuflebis survili, ra Sedegebis momtania es 

misTvis, bavSvis interesebisaTvis, srulad acnobierebs Tu ara nebis 

gamovlenis Sedegad miRebuli gadawyvetilebis Sedegebs. orsuli 

qalis an meZuZuri dedis nebis gamovlena ar gansxvavdeba qmeduna-

riani piris nebis gamovlenisgan. orsul qalTa samarTlebrivi dac-

vis gansakuTrebuli standarti saprocesosamarTlebrivi Tvalsazri-

siT unda gamovlindes mtkicebis tvirTis specifikuri gadanawile-

biT da orsuli qalis nebis gamovlenis namdvilobis gamorkveva 

marTlwesrigis keTilsindisierebis standarts unda daukavSiron.23 

 

                                                           
22 ILO, General Survey on the Fundamental Conventions Concerning Rights at Work 

in Light of the ILO, 2008, P.838, ix.,  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meeting

document/wcms_174846.pdf> [15.08.2015] 
23 saqarTvelos uzenaesi sasamarTlos 2014 wlis 14 Tebervlis #bs-463-

451(k-13) gadawyvetileba. 

http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_174846.pdf
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III. mxareTa Soris mtkicebis tvirTis ganawileba  

SromiTsamarTlebriv urTierTobaSi diskriminaciis dros 

 

SromiTi davis ganxilvisas sasamarTlo afasebs, dairRva Tu ara 

mxareTa uflebebi ama Tu im samarTlebrivi aqtis Tu moqmedebis 

ganxorcielebis Sedegad, darRveulia Tu ara mxareTa Tanasworobis 

principi, adgili xom ar aqvs diskriminaciis faqts.24 

me-14 muxli Tanasworobis universaluri sakonstitucio norma-

principia, romelic adamianebis samarTlebrivi dacvis Tanabari pi-

robebis garantirebas gulisxmobs. kanonis winaSe Tanasworobis 

uzrunvelyofis xarisxi saxelmwifoSi demokratiisa da adamianis 

uflebebis upiratesobiT SezRuduli samarTlis uzenaesobis xaris-

xis SefasebisaTvis obieqturi kriteriumia. amdenad, es principi 

demokratiuli da samarTlebrivi saxelmwifos rogorc safuZveli, 

ise mizania. 25  diskriminaciis akrZalva saxelmwifosgan moiTxovs, 

rom mis mier dadgenili nebismieri mowesrigeba Seesabamebodes Ta-

nasworobis ZiriTad arss _ arsebiTad Tanasworebs moepyras Tanas-

worad da piriqiT.26 

diskriminaciis faqtis dasadgenad, sasamarTlom unda Caataros 

testi, romelsac iyenebs adamianis uflebaTa evropuli sasamarTlo 

diskriminaciis dadgenisas da romelic moicavs Semdeg winapirobebs: 

1. mosarCeles xeli unda eSlebodes kanoniT daculi uflebiT sar-

geblobaSi; 2. arsebiTad Tanaswori pirebis mimarT gansxvavebuli 

mopyrobis an arsebiTad araTanaswori pirebis mimarT Tanaswori mo-

pyrobis Semowmeba; 3. qmedebis legitimuri mizani; 4. gamoyenebuli 

saSualebis mizanTa proporciuloba.  

 

                                                           
24 saqarTvelos uzenaesi sasamarTlos 2012 wlis 22 ivnisis №as-750-704-

2012 gadawyvetileba. 
25 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 

#1/1/493 gadawyvetileba saqmeze` `moqalaqeTa politikuri gaerTianebebi: 

`axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ saqarTve-

los parlamentis winaaRmdeg~, II, 1. 
26 iqve, II, 4. 
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1. kanoniT daculi ufleba 

 

am etapze mtkicebis tvirTi aris mosarCeleze, romelmac sasa-

marTlos unda uCvenos, rom mopasuxis qmedebam mas xeli SeuSala 

saqarTvelos kanonmdeblobiT daculi uflebiT sargeblobaSi. uf-

lebis aRiareba azrs dakargavs masze Tanabari wvdomis SesaZleblo-

bis gareSe. adamianebisTvis sasicocxlod mniSvnelovania gancda, rom 

maT samarTlianad epyrobian.27 

saqarTvelos konstituciis 36-e muxlis me-3 punqtis Tanaxmad, 

dedaTa da bavSvTa uflebebi daculia kanoniT. konstitucia am nor-

miT dedaTa da bavSvTa uflebebis gansakuTrebuli dacvis saWiroe-

bas aRiarebs. am samarTlebrivi sikeTeebis mometebuli dacvis saWi-

roebaze saerTaSoriso aqtebic miuTiTeben. `evropis socialuri 

qartiis~ me-8 muxlis me-2 punqtis Tanaxmad, orsulobisa da bavSvis 

gaCenis Semdeg dasaqmebul qalTa uflebis efeqturad ganxorciele-

bis mizniT, xelmomwerma saxelmwifoebma ikisres valdebuleba, uka-

nonod miiCnion damsaqmeblis mier qalisaTvis samsaxuridan daTxov-

nis Sesaxeb gadawyvetileba, qalis mier fexmZimobis Sesaxeb damsaq-

meblisaTvis informaciis miwodebidan dekretuli Svebulebis da-

srulebamde periodis ganmavlobaSi an qalisaTvis samsaxuridan daT-

xovnis Sesaxeb Setyobinebis gadacema am periodis amowurvisas. mar-

Talia, aRniSnuli norma saqarTvelos parlamentis mier ratifici-

rebuli ar aris, Tumca „evropis socialur qartiasTan“ mierTebiT 

saqarTvelom ikisra iseTi pirobebis uzrunvelyofis valdebuleba, 

romlebic SesaZlebels gaxdis qartiiT gaTvaliswinebuli rigi 

uflebebisa da principebis efeqtur ganxorcielebas. amasTan, 

,,adamianis uflebaTa sayovelTao deklaraciis“ 28 25-e muxlis me-2 

                                                           
27 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 11 aprilis 

№1/1/539 gadawyvetileba saqmeze, `saqarTvelos moqalaqe besik adamia 

saqarTvelos parlamentis winaaRmdeg~, II, 2; saqarTvelos sakonstitucio 

sasamarTlos 2013 wlis 11 ivnisis #1/3/534 gadawyvetileba saqmezez 

`saqarTvelos moqalaqe tristan mamagulaSvili saqarTvelos parlamentis 

winaaRmdeg~, II, 3; 
28 ratificirebulia saqarTvelos uzenaesi sabWos 15.09.1991w. dadgenile-

biT. 
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punqtis Tanaxmad, dedoba da Cvili bavSvis asaki iZleva gansakuTre-

buli mzrunvelobiTa da daxmarebiT sargeblobis uflebas. 

Sromis ufleba pirdapir ar aris gaTvaliswinebuli adamianis 

uflebaTa da TavisuflebaTa dacvis evropuli konvenciiT, Tumca 

evropulma sasamarTlom araerTgzis ganacxada, rom piradi cxovre-

bis ufleba moicavs profesiuli da komerciuli aqtivobebis gan-

xorcielebis uflebasac. `Zalze SezRuduli iqneboda [piradi cxo-

vrebis] cnebis `Sida wriT~ Semofargvla, romelSic individs SeiZ-

leba hqondes sakuTari survilisamebr arCeuli Tavisi cxovreba da 

misgan gamoricxavdes gare samyaros, romelic ar Sedis am wreSi. 

piradi cxovrebis pativiscema aseve unda moicavdes, garkeveul far-

glebSi, sxva adamianebTan urTierTobis damyarebisa da ganviTarebis 

uflebas. amasTan, aranairi principuli mizezi ar arsebobs, rom 

`piradi cxovreba~ miviCnioT rogorc profesiuli Tu komerciuli 

aqtivobebis ganxorcielebis gamomricxvelad. adamianTa umravlesobas 

gare samyarosTan urTierTobis gamyarebis maqsimaluri SesaZleblo-

ba, swored, muSaobis dros aqvs~.29 

 

2. arsebiTad Tanaswori pirebis mimarT gansxvavebuli  

mopyrobis an arsebiTad araTanaswori pirebis  

mimarT Tanaswori mopyrobis Semowmeba 

 

Tanasworobis idea emsaxureba SesaZleblobebis Tanasworobis 

uzrunvelyofas, anu ama Tu im sferoSi adamianebis TviTrealiza-

ciisTvis erTnairi SesaZleblobebis garantirebas, Tanabari Sansebi 

iqneba Tu ara Tanabrad gamoyenebuli, damokidebulia konkretuli 

pirebis unarebze. 30 aSkara unda iyos arsebiTad Tanaswori pirebis 

mimarT gansxvavebuli mopyroba (an arsebiTad araTanaswori pirebis 

                                                           
29 Niemietz v. Germany, App. no. 13710/88, 16/12/1992, Para. 29. 
30 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 

#1/1/493 gadawyvetileba saqmeze, `moqalaqeTa politikuri gaerTianebebi; 

`axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ saqarTve-

los parlamentis winaaRmdeg~, II, 1. 
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mimarT Tanaswori mopyroba) ama Tu im niSnis safuZvelze, uflebe-

biT daculi sferoebis mixedviT.31 

diferencirebuli mopyrobisas erTmaneTisgan unda ganvasxvavoT 

diskriminaciuli diferenciacia da obieqturi garemoebebiT ganpiro-

bebuli diferenciacia. gansxvavebuli mopyroba TviTmizani ar unda 

iyos, diskriminacia aris mxolod TviTmiznuri, gaumarTlebeli di-

ferenciacia.32 

SemTxveva, rodesac orsuli qali acxadebs, rom is disrkimina-

ciis msxverpli gaxda, gamoirCeva iseTi TaviseburebiT, rac mas yve-

la danarCeni SemTxvevisgan gansxvavebs. kerZod, evropaSi didi xnis 

danergili praqtikaa: Tu sasamarTlo daaskvnis, rom orsul qals 

Seelaxa uflebebi, radgan is iyo orsulad, sasamarTlo uflebis 

dadgenis etapze wyvets testis Semowmebas 33 da adgens diskrimina-

cias. is aRar gadadis Sedarebis etapze, radgan orsuli qalis 

mdgomareoba imdenad gansxvavebulia, rom mas Sesadarebeli piri ver 

moeZebneba da am SemTxvevaSi gansxvavebul mopyrobas legitimuri 

mizani ar gaaCnia. Sesabamisad, sxva pirebTan Sedarebis gareSe, sasa-

marTlo miiCnevs, rom sqesobrivi niSniT pirdapiri diskriminaciis 

msxverli qali gaxda.34 

  

  

                                                           
31 iqve, II, 2; saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 

dekembris #1/1/477 gadawyvetileba saqmeze, `saqarTvelos saxalxo damc-

veli saqarTvelos parlamentis winaaRmdeg~, II, 69. 
32 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris 

#1/1/493 gadawyvetileba saqmeze, `moqalaqeTa politikuri gaerTianebebi; 

`axali memarjveneebi~ da `saqarTvelos konservatiuli partia~ saqarTve-

los parlamentis winaaRmdeg~, II, 5. 
33 am etapze mosarCelezea mtkicebis tvirTi, aCvenos sasamarTlos mtkice-

bulebebi, romelic disrkiminaciis varaudis safuZvels iZleva da daasabu-

Tos gansxvavebuli mopyroba massa da msgavs mdgomareobaSi myof pirebs 

Soris.  Fredin v. Sweden (No. 1), App. no. 12033/86, 18/02/1991, Paras. 60-61. 
34  ECJ, Dekker v. Stichting Vormingscentrum voor Jong Volwassenen (VJV-

Centrum) Plus, Case C-177/88 [1990] ECR I-3941, 8 November 1990; ECJ, Webb v. 

EMO Air Cargo (UK) Ltd, Case C-32/93 [1994] ECR I-3567, 14 July 1994. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{
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3. legitimuri mizani 

 

saqarTveloSi damkvidrebulia praqtika, romlis mixedviTac, sam-

saxuridan gaTavisuflebis diskriminaciul safuZvels damsaqmeblebi 

reorganizaciis sababiT faraven. Tumca reorganizacia damsaqmebels 

dasaqmebulis samsaxuridan gaTavisuflebis safuZvlebis mtkicebis 

tvirTisgan ar aTavisuflebs,35 miT ufro, Tu reorganizacias Sta-

tebis Semcireba ar mohyolia. mtkicebis tvirTis obieqturi da sa-

marTliani gadanawilebis Sedegad, damsaqmebelma unda amtkicos da-

saqmebulis samsaxuridan gaTavisuflebis marTlzomiereba, ra dro-

sac, pirvel yovlisa, unda gamoiricxos damsaqmeblis mxridan dis-

kriminacia. am mizniT damsaqmeblis mier martooden reorganizaciaze 

apelireba diskriminacias ar gamoricxavs. 

saqarTvelos uzenaesma sasamarTlom daadgina standarti, romlis 

mixedviTac, piris samsaxuridan gaTavisuflebisas, aucileblad unda 

Semowmdes, aRniSnuls safuZvlad xom ar daedo Sromis kodeqsis me-

2 muxliT diskriminaciulad miCneuli romelime garemoeba. amasTan, 

am SemTxvevaSi mtkicebis tvirTi damsaqmebels ekisreba, kerZod, Tu 

dasaqmebuli uTiTebs, rom masTan SromiTi urTierTobis Sewyveta 

diskriminaciuli qmedeba iyo, swored damsaqmebelma unda amtkicos 

sakuTari nebis gamovlenis marTlzomiereba da gaTavisuflebis ara-

diskriminaciuli safuZvlis arseboba.36 

mas Semdeg, rac ganmcxadebeli daumtkicebs sasamarTlos, rom mas 

gansxvavebulad moepyrnen, mtkicebis tvirTi ukve mopasuxeze gada-

dis, romelsac uwevs imis mtkiceba, rom es gansxvavebuli mopyroba 

gamarTlebuli iyo. arapirdapiri diskriminaciis drosac mtkicebis 

tvirTi mopasuxeze gadadis, radgan saqmeebi iseT faqtebs moicavs, 

rom mtkicebis tvirTis argadanacvlebam SeiZleba mosarCelis mier 

arapirdapiri diskriminaciis dausabuTebloba gamowvios.37 

                                                           
35 Tbilisis saapelacio sasamarTlos 2013 wlis 3 dekembris №2b/4238-13 

gadawyvetileba. 
36 saqarTvelos uzenaesi sasamarTlos 2011 wlis 1 dekembris #as-343-327-

2011 ganCineba. 
37 Horváth and Kiss v. Hungary, App. No  11146/11, 29/04/2013, Para. 108. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{
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4. proporciuloba 

 

sakasacio sasamarTlom ganmarta, rom demokratiul sazoga-

doebaSi ar arsebobs imgvari sajaro interesi, sajaro mizani, rom-

lis misaRwevad gamarTlebuli iyos adamianis uflebebisa da Tavi-

suflebebis Selaxva, ignorireba. sazogadoebis interesebis ganxor-

cieleba sazogadoebis wevrebis (Tundac erTi wevris) uflebebis 

Selaxvis xarjze Tanamedrove epoqisaTvis Seuferebeli, dromoWmu-

li midgomaa.38 

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, mxolod 

gansakuTrebulma garemoebebma SeiZleba gaamarTlos sqesis niSniT 

gansxvavebuli mopyroba. 39  Sesabamisad, ganxvavebuli mopyroba da 

kandidatebis/dasaqmebulebis arasaxarbielo pirobebSi Cayeneba mxo-

lod im SemTxvevaSi CaiTvleba gamarTlebulad, Tu igi gamomdina-

reobs samuSaos arsidan, specifikidan an misi Sesrulebis pirobebi-

dan, emsaxureba kanonieri miznis miRwevas da aris misi miRwevis 

Tanazomieri da aucilebeli saSualeba. 

 

IV. saxalxo damcvelis roli mtkicebis procesSi 

1. saqarTvelos saxalxo damcveli 

 

`diskriminaciis yvela formis aRmofxvris Sesaxeb~ kanonma Ta-

nasworobis uzrunvelyofaze zedamxedvelobis funqcia saxalxo 

damcvels mianiWa. kanonma gaiTvaliswina meqanizmi, rac saxalxo 

damcvels Tanasworobis uzrunvelyofaSi daexmareba, kerZod, dis-

kriminaciis faqtebis Seswavla, morigebis procedura, rekomendacie-

bisa da zogadi winadadebis gacemis ufleba rogorc kerZo, ise sa-

jaro pirebis mimarT.   

pirma, romelic saqarTvelos saxalxo damcvels gancxade-

biT/saCivriT mimarTavs, unda miuTiTos da waradginos is faqtebi da 

mtkicebulebebi, romlebic diskriminaciuli qmedebis ganxorcielebis 

                                                           
38 saqarTvelos uzenaesi sasamarTlos 2014 wlis 14 Tebervlis #bs-463-

451(k-13) gadawyvetileba. 
39 Schuler-Zgraggen v. Switzerland, App. no. 14518/89 , 24/06/1993, Para. 67 
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varaudis safuZvels iZleva da unda waradginos Sesabamisi masalebi. 

amis Semdeg savaraudo diskriminaciuli qmedebis ganmaxorcielebel 

pirs ekisreba imis mtkicebis tvirTi, rom diskriminacia ar ganxor-

cielebula. Tu saxalxo damcveli daadgens diskriminaciis faqts, 

igi gascems rekomendacias. Tu dazaralebuls surs zianis anazRau-

reba, amisaTvis man sasamarTlos unda mimarTos da saxalxo damcve-

lis mier gacemuli rekomendacia waradginos mtkicebulebad imis 

dasadastureblad, rom diskriminacias namdvilad hqonda adgili.  

Tu dazaralebuls sasamarTlo wesiT uflebis dacvis samTviani 

vada ar ewureba, amasTan, ar aqvs sakmarisi mtkicebulebebi diskri-

minaciis faqtis dasadastureblad, mas urCevnia jer saxalxo damc-

vels mimarTos. es upiratesoba SesaZloa imaSi mdgomareobs, rom 

saxalxo damcvels, kanonidan gamomdinare, aqtiuri funqcia aqvs 

miniWebuli saqmis faqtobrivi garemoebebis Seswavlis aspeqtSi da 

igi saqmis garemoebebisTvis saWiro masalas mxareTagan dmaoukideb-

lad gamoiTxovs. mas ufleba aqvs, aqtiurad moipovos mtkicebule-

bebi, magaliTad, saxalxo damcveli uflebamosilia, nebismieri admi-

nistraciuli organodan (maT Soris prokuraturis, sagamoZiebo da 

sasamarTlo organodan) moiTxovos nebismieri informacia.  

arsebobs sxvadasxva samarTlebrivi xarvezi, romelic diskrimi-

naciis msxverpls xels uSlis darRveuli uflebebis aRdgenaSi.  

„diskriminaciis yvela formis aRmofxvris Sesaxeb“ saqarTvelos 

kanonis me-8 muxlis me-4 punqtis mixedviT, nebismieri administra-

ciuli, saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTve-

lobis organo (maT Soris, prokuraturis, sagamoZiebo, sasamarTlo 

organo) valdebulia saqmis ganxilvasTan dakavSirebuli masala, 

sabuTi, axsna-ganmarteba da sxva informacia kanoniT dadgenili we-

sebis dacviT gadasces saqarTvelos saxalxo damcvels moTxovnidan 

10 kalendaruli dRis vadaSi. imave muxlis Sesabamisad, informaciis 

miReba kerZo pirisgan mxolod nebayoflobiTaa SesaZlebeli.  

kanonSi ar arsebobs berketi, erTgvari iZulebis meqanizmi, rom-

lis meSveobiTac kerZo samarTlis iuridiuli da fizikuri pirebis-

gan moxdeba saqmis ganxilvasTan dakavSirebuli masalis, sabuTis, 

axsna-ganmartebisa da sxva informaciis  miReba da arc maT winaaRm-
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deg gamotanili gadawyvetilebas aqvs savaldebulo Zala. saWiroa, 

gaviziaroT sxva qveynebis praqtika da meti uflebamosileba mieni-

Wos saxalxo damcvelis aparats, rogorc mtkicebulebis mopovebaSi, 

aseve misi gadawyvetileba iyos Sesasruleblad savaldebulo yve-

lasTvis. 

 

2. sxva qveynebis praqtika Tanasworobis organos  

uflebamosilebis farglebTan dakavSirebiT 

 

norvegiaSi ombudsmenis uflebamosileba sakmaod farToa, kerZod, 

rogorc sajaro, ise kerZo pirebsa da organizaciebs aqvT valde-

buleba, miawodon informacia ombudsmens im SemTxvevaSic ki, Tu 

pirs aqvs konfidencialurad informaciis Senaxvis valdebuleba.40 

`Tanasworobis Sesaxeb~ moldovis kanonis Sesabamisad, diskrimi-

naciis winaaRmdeg brZolisa da Tanasworobis uzrunvelyofis val-

debuleba daekisra Tanasworobis sabWos, romelic aRniSnuli kano-

nis safuZvelze Seiqmna.41 saCivris ganxilvisas sabWos ufleba aqvs 

gamoiTxovos nebismieri monacemi an informacia im pirebisgan, ro-

melTac savaraudod Caidines diskriminaciuli aqti.42 

tribunali aris saxelmwifo organo, romelic funqcionirebs in-

glisSi, uelssa da SotlandiaSi. dacvis mxare, tribunalis mier 

saCivris formis gagzavnidan 28 dRis vadaSi,  valdebulia warudgi-

nos dasaqmebis tribunals sarCelze pasuxi (dadgenili formiT). 

mopasuxes ara aqvs ufleba, monawileoba miiRos saqmis ganxilvaSi, 

Tu is dasaqmebis tribunals ar warudgens pasuxs sarCelze an misi 

pasuxi dauSveblad iqneba cnobili.43 

                                                           
40 <http://www.ldo.no/rotnode/Dine-rettigheter/Gangen-i-en-klagesak2/Gangen-i-en-

klagesak_/> [15.08.2015] 
41 `Tanasworobis Sesaxeb~ moldovis kanoni, muxli 10–11,  

ix., <http://www.lawyer-moldova.com/2012/10/law-on-equal.html> [15.08.2015] 
42 iqve, muxli 15. 
43 Making a Claim to an Employment Tribunal, ix.,  

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/30627

3/employment-tribunal-making-claim-t420.pdf> [15.08.2015] 

http://www.ldo.no/rotnode/Dine-rettigheter/Gangen-i-en-klagesak2/Gangen-i-en-klagesak_/
http://www.ldo.no/rotnode/Dine-rettigheter/Gangen-i-en-klagesak2/Gangen-i-en-klagesak_/
http://www.lawyer-moldova.com/2012/10/law-on-equal.html
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Tanasworobis tribunali aris irlandiis mTavrobis mier operi-

rebuli kvazisamarTlebrivi instituti, romelic irlandiis Tanas-

worobis kanonmdeblobis Sesabamisad ganixilavs savaraudo diskrimi-

naciis SemTxvevebs 44 . gamoZieba aris kvazisamarTlebrivi procesi, 

romelsac xelmZRvanelobs Tanasworobis tribunalis oficeri. igi 

erToblivi mosmenis (mosmenebis) mowyobamde ganixilavs orive mxa-

ris wardginebas. oficers aqvs farTo uflebamosileba, gamoiTxovos 

informacia sxvadasxva dawesebulebisgan, moiwvios mesame mxare (eqs-

pertebi) da a.S. tribunalis gadawyvetileba sabolooa da Sesasru-

leblad savaldebulo. im SemTxvevaSi, Tu tribunalma daakmayofila 

diskriminaciis saCivari, mosarCeles SeiZleba mieniWos kompensaciis 

moTxovnis ufleba. 

 

V. daskvna 

 

naSromSi gamoikveTa is standartebi da kriteriumebi, romelTa 

mixedviTac mosamarTleebma diskriminaciasTan dakavSirebuli saqmeebi 

unda Seafason da Sesabamisad, rogor unda gadaanawilon mtkicebis 

tvirTi mxareebs Soris.  

saqarTvelos kanonmdeblobaSi arsebobs bevri xarvezi, romelTa 

gamosworebac saWiroa, raTa diskrimianciis msxverplma SeZlos Ta-

visi uflebebis dacva efeqturad. saWiroa saqarTvelos Sromis ko-

deqsSi, samoqalaqo saproceso kodeqssa da `diskriminaciis yvela 

formis aRmofxvris Sesaxeb~ kanonSi cvlilebebis Setana.  

 

                                                           
44 Tanasworobis tribunalis Sesaxeb sruli informacia ix., 

<http://www.citizensinformation.ie/en/employment/enforcement_and_redress/equalit

y_tribunal.html> [15.08.2015] 

http://www.citizensinformation.ie/en/employment/enforcement_and_redress/equality_tribunal.html
http://www.citizensinformation.ie/en/employment/enforcement_and_redress/equality_tribunal.html
http://www.citizensinformation.ie/en/employment/enforcement_and_redress/equality_tribunal.html
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nino rusieSvili 

 

mtkicebis tvirTi  

inteleqtualursamarTlebriv davaSi 

 

I. Sesavali 

 

inteleqtualuri sakuTrebis dacva Zalian aqtualuria Taname-

drove msoflioSi. garda imisa, rom igi adamianis ZiriTadi ufle-

baa 1  da aqedan gamomdinare, misi dacvis uzrunvelyofa ukve did 

mniSvnelobas iZens, is, aseve, qveynis ganviTarebis donis erT-erT 

maCvenebeli, misi politikuri da ekonomikuri winsvlis garantia. 

inteleqtualuri sakuTrebis ufleba saqarTvelos konstituciiTac 

aris daculi. konstituciis 23-e muxlis 1-li punqtis Tanaxmad, 

inteleqtualuri sakuTreba xelSeuvalia. aRniSnuli uflebis sa-

nivTosamarTlebrivi sakuTrebisgan gancalkevebiT mowesrigebis au-

cilebloba misma specifikurobam da Taviseburebebma ganapiroba. ma-

galiTad, inteleqtualuri Semoqmedebis Sedegi, masTan dakavSire-

buli piradi araqonebrivi uflebebis droiT SeuzRudavi Tvisebis 

gamo, upatrono nivTad verasdros iqceva, Sesabamisad, dauflebiTa 

da xandazmulobiTi flobiT masze sanivTo xasiaTis absoluturi 

uflebebi ar warmoiSoba. 2  amitom aRniSnuli uflebebi sanivTosa-

marTlebriv wesrigs ver daeqvemdebareba. rac Seexeba inteleqtua-

lur qonebriv uflebebs (gansakuTrebul uflebebs, anu sakuTriv 

inteleqtualur sakuTrebas 3), isinic sanivTosamarTlebrivisgan aR-

niSnuli uflebebis mopovebis wesiT gansxvavdebian. miuxedavad samo-

qalaqo kodeqsis 149-e muxlisa, romelic yvela im nivTs, romelic 

uZravi ar aris, moZrav nivTad acxadebs, inteleqtualuri sakuTre-

bis obieqtebi calsaxad am wess ver daeqvemdebareba da zogi moZra-

                                                           
1 adamianis uflebaTa sayovelTao deklaraciis 27-e muxli. 
2 ZamukaSvili d., inteleqtualur uflebaTa samarTali, Tbilisi, 2012, 

12. 
3 iqve, 13. 
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vad unda CavTvaloT, zogi _ uZravad. 4 magaliTad, samrewvelo sa-

kuTrebas uZravi nivTebis msgavs reJims uqvemdebareben da uflebis 

warmoSoba damokidebulia specialur sajaro reestrSi Setanasa da 

gamoqveynebaze, roca xelovnebas mikuTvnebuli qmnilebebi moZravi 

nivTebis samarTlebrivi reJimis msgavs wesrigsaa daqvemdebarebuli.5 

swored amitom konstituciam ganamtkica sakuTrebis ori saxe: 

Cveulebrivi  sakuTreba (sanivTosamarTliseuli) da misgan calke 

mdgomi inteleqtualuri sakuTreba 6 , romelic vrceldeba adamianis 

gonebis nayofze, inteleqtualur qmnilebebze da iyofa or nawilad: 

„saavtoro uflebad“ da „samrewvelo sakuTrebad“7. misi dacva xor-

cieldeba rogorc saqarTvelos kanonmdeblobiT, aseve, saqarTveloSi 

ratificirebuli saerTaSoriso konvenciebiT. igi moicavs im ufle-

bebs, romlebic exeba: 1. literaturul, mxatvrul da samecniero 

nawarmoebebs; 2. msaxiobTa Sesrulebebs, fonogramebsa da saeTero 

mauwyeblobis programebs; 3. gamogonebebs adamianis saqmianobis yvela 

sferoSi; 4. samecniero aRmoCenebs; 5. samrewvelo nimuSebs(dizains); 

6. sasaqonlo da momsaxurebis niSnebs, safirmo saxelwodebebsa da 

sxva komerciul aRniSvnebs; 7. arakeTilindisieri konkurenciisgan 

dacvasa da samrewvelo, samecniero, literaturul an mxatvrul 

sferoSi inteleqtualuri saqmianobis sxva Sedegs. 8  inteleqtualu-

ri sakuTrebis obieqtebis aseTi mravalferovnebisa da specifikuro-

bis gamo, sainteresoa, yovel konkretul SemTxvevaSi, uflebis sasa-

marTloSi dacvisas, rogor xdeba mtkicebis tvirTis ganawileba. 

statiaSi swored am sakiTxs ganvixilavT. 

 

  

                                                           
4 iqve, 16. 
5 iqve. 
6 iqve, 13. 
7  saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos mo-

qalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas 

redaqtorobiT, Tbilisi, 2013, 237. 
8 iqve. 
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II. mtkicebis tvirTis ganawilebis zogadi wesi 

 

samoqalaqo saproceso samarTalSi arsebobs mtkicebis tvirTis 

samarTliani da obieqturi ganawilebis standarti. aRniSnuli stan-

dartis Tanaxmad, mtkicebis tvirTi unda ganawildes imgvarad, rom 

mosarCelesa da mopasuxes daekisroT im faqtebis damtkiceba, ro-

melTa mtkiceba maTTvis ufro martivi da obieqturad SesaZlebe-

lia.9 saqarTvelos samoqalaqo saproceso kodeqsSi mtkicebis sagan-

sa (ra unda damtkicdes) da mtkicebis tvirTs (romelma mxarem un-

da amtkicos) 102-e muxli gansazRvravs. am muxlis Tanaxmad, Ti-

Toeulma mxarem unda daamtkicos garemoebani, romlebzedac igi Ta-

vis moTxovnebsa da Sesagebels amyarebs. Sesabamisad, mtkicebis sa-

gans Seadgenen faqtebi, romlebzec mosarCele da mopasuxe amyareben 

TavianT sasarCelo moTxovnebsa da sarCelis winaaRmdeg mimarTul 

Sesagebels. 10 kidev ufro mkafiod es pozicia gamokveTilia samoqa-

laqo saproceso kodeqsis me-4 muxlis pirvel nawilSi, romlis 

Tanaxmadac, mxareebi TviTonve gansazRvraven, Tu romeli faqtebi 

unda daedos safuZvlad maT moTxovnebs an romeli mtkicebulebebiT 

unda dadasturdes es faqtebi. 11 amdenad, mtkicebis tvirTi erTnai-

rad ekisrebaT mxareebs da Tanabrad gadanawildeba maT Soris. 12   

is, Tu romelma mxarem romeli faqtebi unda daamtkicos, ufro 

zustad gansazRvrulia materialur samarTalSi – yoveli konkre-

tuli samarTlebrivi urTierTobisaTvis – Sesabamisi urTierTobis 

momwesrigebel normebSi. amitom SegviZlia gamovyoT is ZiriTadi 

sakanonmdeblo aqtebi, romelTa safuZvelzec SesaZlebelia inte-

leqtualursamarTlebriv davaSi mtkicebis tvirTis ganawilebis 

sakiTxis gadawyveta. esenia: saqarTvelos kanoni „saavtoro da mo-

mijnave uflebebis Sesaxeb“;  „saqarTvelos sapatento kanoni“; sa-

                                                           
9 saqarTvelos uzenaesi sasamarTlos 2011 wlis 15 seqtembris #as-711-

670-2011 ganCineba. 
10 liluaSvili T., samoqalaqo saproceso kodeqsis komentari, Tbilisi, 

2007, 200. 
11 iqve, 201. 
12 iqve, 202. 
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qarTvelos kanonebi _ „sasaqonlo niSnebis Sesaxeb“; „saqonlis ad-

gilwarmoSobis, dasaxelebisa da geografiuli aRniSvnis Sesaxeb“; 

„dizainis Sesaxeb“; „cxovelTa da mcenareTa axali jiSebis Sesaxeb“; 

„integraluri mikrosqemis topologiis Sesaxeb“. aRniSnuli saka-

nonmdeblo aqtebi zog SemTxvevaSi srulyofilad ar aregulireben 

mtkicebis tvirTis ganawilebas. amis aucilebloba arc arsebobs, 

roca sasamarTlos saproceso kodeqsis 102-e muxlis swori gan-

martebiTac SeuZlia movaleobebi mxareebs Soris samarTlianad ga-

daanawilos. Tu materialuri normis safuZvelze ver ganisazRvreba 

konkretuli faqtis mtkicebis tvirTi inteleqtualursamarTlebriv 

davaSi, aRniSnul sakiTxs sasamarTlo wyvets ssk-is 102-e muxlze 

dayrdnobiT. amasTan, am muxlis gamoyeneba unda moxdes arsebuli 

faqtobrivi garemoebebis analizisa da mtkicebis tvirTis ganawile-

bis zemoTxsenebuli stantartis safuZvelze. 

 

III. mtkicebis tvirTis ganawileba  

materialursamarTlebrivi normebis safuZvelze 

 

mtkicebis tvirTis ganawilebas arsebiTi materialursamarTle-

brivi mniSvneloba aqvs, vinaidan mxaris mier am saproceso movaleo-

bis Seusruleblobas an arajerovnad ganxorcielebas amave mxari-

saTvis uaryofiTi, araxelsayreli Sedegi moyveba. 13 swored amitom 

materialuri samarTali adgens mtkicebis tvirTis ganawilebis 

standarts da rogorc saavtoro uflebasTan, ise  samrewvelo sa-

kuTrebasTan dakavSirebuli davisas, SeiZleba iTqvas, afrTxilebs da 

aswavlis uflebis mflobelebs, rogor daasabuTon TavianTi moT-

xovnebi Tu Sesagebeli ise, rom SesaZlebeli iyos maTi dakmayofi-

leba. amgvarad miiRweva kanonmdeblis mizani, uzrunvelyos inte-

leqtualuri sakuTrebis dacva.  

 

  

                                                           
13 saqarTvelos uzenaesi sasamarTlos 2010 wlis 25 maisis #as-1268-

1526-09 ganCineba. 
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1. saavtoro uflebasTan dakavSirebuli dava 

 

inteleqtualuri sakuTrebis erT-erT nawilad saavtoro ufle-

bis gamoyofisas, masSi saavtoro uflebis momijnave uflebebsac 

moiazreben. am uflebebTan dakavSirebul davaSi mtkicebis tvirTis 

ganawilebis sakiTxis gadasawyvetad saproceso kodeqsTan erTad 

unda gamoviyenoT „saavtoro da momijnave uflebebis Sesaxeb“ sa-

qarTvelos kanoni, romlis mowesrigebis sferoa: im saavtoro qone-

briv da pirad araqonebriv uflebebTan dakavSirebuli urTierTobe-

bi, romlebic warmoiSoba mecnierebis, literaturisa da xelovnebis 

nawarmoebTa Seqmnisas da gamoyenebisas (saavtoro uflebebi); Semsru-

leblis, fonogramis, videogramis damamzadeblisa da mauwyeblobis 

organizaciis saavtoro uflebebis momijnave uflebebTan dakavSire-

bul urTierTobebi; monacemTa bazis damamzadeblis uflebebTan da-

kavSirebul urTierTobebi.14  

„saavtoro da momijnave uflebebis Sesaxeb“ saqarTvelos kanonSi 

mtkicebis tvirTis pirdapiri (sityvieri) gansazRvra mocemulia 

mxolod 65-e muxlSi, romelic qonebrivi uflebebis koleqtiur 

safuZvelze mmarTveli organizaciis uflebebs gansazRvravs da ad-

gens: sawinaaRmdegos damtkicebamde ivaraudeba, rom yvela nawarmoebi 

an momijnave uflebis obieqti, romelic sajarod sruldeba, gadai-

cema eTeriT, kabeliT, an sazogadoebisaTvis sxvagvarad xelmisawv-

domi xdeba, agreTve CarTulia gadacemaSi, fonogramasa da videogra-

maSi, Sedis Sesabamisi koleqtiuri marTvis organizaciis reper-

tuarSi.15 mtkicebis tvirTi ekisreba mosargebles. sxva SemTxvevebSi 

mxolod ssk-is 102-e muxlis pirvel nawilTan kavSirSi da kanonis 

sistemuri da logikuri analizis safuZvelze SegviZlia davaskvnaT, 

Tu vis akisria mtkicebis movaleoba. am meTods mimarTavs mtkicebis 

tvirTis samarTliani da obieqturi ganawilebisas sasamarTlo. ma-

galiTad, „saavtoro da momijnave uflebebis Sesaxeb“ kanonSi pir-

dapir ar aris miTiTebuli, vis ekireba mtkiceba, rom warmoadgens 

                                                           
14  ix., `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanonis 

pirveli muxli.  
15 iqve, 65-e muxlis me-3 punqti. 
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videogramis damamzadebels, Tumca mtkicebis tvirTi SesaZlebelia 

dadgindes normis Sinaarsidan gamomdinare. erT-erT gadawyvetileba-

Si uzenaesi sasamarTlo miuTiTebs kanonis me-4 muxlis „T“ qve-

punqtze da ganmartavs, rom aRniSnuli muxliT dadgenilia, Tu vin 

ivaraudeba videogramis damamzadeblad sawinaaRmdegos dadasture-

bamde. Sesabamisad, videogramis damamzadeblis identificireba da 

sarwmunod dadastureba mowinaaRmdege mxaris mtkicebis tvirTs 

warmoadgens. 16  aRniSnuli ganmartebis safuZvelze SegviZlia da-

vaskvnaT, rom sxva msgavs SemTxvevebSic, roca kanoni awesebs pre-

zumfcias, sawinaaRmdegos damtkiceba mowinaaRmdege mxaris tvirTs 

warmoadgens. aseTi SemTxvevebi exeba: fonogramis damamzadebels(me–4 

muxlis „q“ qvepuntqti); avtors/saavtoro uflebis mflobels (ro-

melic aseTad miTiTebulia „saqpatentSi“ deponirebis damadasture-

bel mowmobaSi 17 da aseve, pirs, romelic saTanado wesiT aRniSnu-

lia, rogorc avtori nawarmoebis originalze an aslze. igive wesi 

moqmedebs, aseve, nawarmoebis fsevdonimiT gamoqveynebisas, Tu avtori 

am fsevdonimiT sayovelTaod cnobilia 18 . amasTan, roca nawarmoebi 

qveyndeba fsevdonimiT (garda im SemTxvevisa, rodesac avtori am 

fsevdonimiT sayovelTaod cnobilia) an anonimurad, gamomcemeli, 

romlis saxeli an dasaxelebac saTanado wesiT aRniSnulia nawar-

moebze, iTvleba avtoris warmomadgenlad, Tu ar arsebobs sawi-

naaRmdego dasabuTeba 19 . inteleqtualuri sakuTrebis prezumfciiT 

dacvis aRniSnuli wesi moqmedebs ara marto saavtoro uflebebTan, 

aramed samrewvelo sakuTrebasTan dakavSirebiTac. mtkicebis tvir-

Tis ganawilebis aRniSnuli wesi srul SesabamisobaSia  bernis 1886 

wlis „literaturisa da xelovnebis nawarmoebebis dacvis Sesaxeb“ 

konvenciasTan. inteleqtualuri Semoqmedebis Sedegze uflebis 

mflobels mtkicebis tvirTis amgvari regulireba avaldebulebs, 

                                                           
16  saqarTvelos uzenaesi sasamarTlos 2011 wlis 12 oqtombris #as-

977-1011-2011 ganCineba. 
17  `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanonis me-91 

muxli. 
18 iqve, me-10 muxli. 
19 iqve, me–10 muxlis `b~ qvepunqti. 
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damtkicebuli hqondes Tavisi uflebebi imdenad mainc, rom moxdes 

masze zemoTxsenebuli prezumfciebis gavrceleba. rom ara aRniSnu-

li valdebuleba, Cemi azriT, SeuZlebeli iqneboda inteleqtualuri 

sakuTrebis dacvis maRali standartis daweseba da Tavad uflebis 

mflobelTa interesebis dacva.  

 

2. samrewvelo sakuTrebasTan dakavSirebuli dava 

 

samrewvelo sakuTreba uZravi nivTebis dacvis reJimis msgavs we-

srigs eqvemdebareba da gansakuTrebuli uflebis mopovebisaTvis au-

cilebelia misi daregistrireba specialur sajaro reestrSi. Sesa-

bamisad, registraciis Semdeg maszec, rogorc registrirebul saav-

toro uflebebze, gavrceldeba prezumfcia. amdenad, SegviZlia da-

vaskvnaT, rom prezumfciiTaa daculi gansakuTrebuli uflebis 

mflobeli dizainze (romlis dacvac xdeba „saavtoro da momijnave 

uflebebis Sesaxeb kanonis safuZvelze, Tu igi daregistrirebuli 

ar aris „saqpatentSi); adgilwarmoSobis dasaxelebasa da geografi-

uli aRniSvnaze; integraluri mikrosqemis topologiaze; sasaqonlo 

niSanze; gamogonebasa Tu cxovelis an/da mcenaris axal jiSze. sa-

mrewvelo sakuTrebis dacvisas gansakuTrebuli mniSvneloba eniWeba 

registraciis faqts mTel msoflioSi. sakmaod gaxmaurebul saqmea 

dava Cinur kompania Proview-sa da Apple-s Soris.PProview amtkiceb-

da, rom saxeli “i-Pad” man gacilebiT adre, 2000 wels daaregi-

strira, ris gamoc, Apple, Cinuri kanonmdeblobis Tanaxmad, iZule-

buli iyo Tavisi produqcia CineTis regionebis gayidvidan amoeRo. 

davis mogvareba da CineTis bazarze “i-Pad”-is dabruneba Apple-ma 

mxolod 60 milioni aSS dolaris gadaxdis Semdgom moaxerxa.  

samrewvelo sakuTrebaze uflebebis dacvis erT-erT saxe arake-

Tilsindisieri konkurenciis aRkveTaa. komerciuli saidumloebis 

dacvas gansakuTrebiT did mniSvnelobas amerikuli samarTali ani-

Webs. rac Seexeba kontinenturi evropis qveynebs, magaliTad, germa-

niaSi, igi inteleqtualuri sakuTrebis obieqtad ganixileba, magram 

mxolod im SemTxvevaSi, Tu arakeTilsindisieri konkurenciis aRk-

veTis sakiTxi dgeba. amasTan, sawarmoo-komerciul saidumloebas 
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inteleqtualuri sakuTrebis „geradac“ (“Stiefkind”) moixsenieben da 

dacvisas iseTive mniSvnelobas aniWeben, rogorsac qonebas. amitom 

aRniSnuli sakiTxi germaniaSi deliqturi samarTlis wesebiT we-

srigdeba.20 qarTul samarTalSi komerciuli saidumloebis, nou-haus 

dacva xorcieldeba samoqalaqo kodeqsiTa (1105-e muxlis me-2 na-

wili) da samrewvelo sakuTrebis Sesaxeb sxva sakanonmdeblo aqte-

biT. Tumca, ZiriTadi norma, romelic komerciuli saidumloebis 

dacvisas gamoiyeneba, isev 1105-e muxlia. aRniSnuli muxlis pirveli 

nawili mtkicebis tvirTsac exeba da mas akisrebs mewarmes, romel-

mac gansakuTrebuli ufleba am informaciaze unda daadasturos 

„misi saidumlod SenaxvisTvis gaweuli aucilebeli da sakmarisi 

RonisZiebiT“. amasTan, nou-hau unda warmoadgendes „gansakuTrebuli 

mniSvnelobis teqnologiur, organizaciul an komerciul informa-

cias“, Tumca imas, rom informacia namdvilad aseTia, mewarme ar 

amtkicebs. aRniSnul Sefasebas akeTebs sasamarTlo warmodgenili 

informaciis safuZvelze. rogorc, magaliTad, saavtoro uflebis 

obieqtis gansazRvrisas sasamarTlo Tavad asabuTebs, aris Tu ara 

warmodgenili obieqti „saavtoro da momijnave uflebebis Sesaxeb“ 

saqarTvelos kanoniT daculi. amisTvis mas SeuZlia moiwvios Sesa-

bamisi mecnier-specialistebi an saWiroebis SemTxvevaSi daniSnos 

eqspertiza mecnier-specialistTa monawileobiT.21 amdenad, mtkicebis 

tvirTi mewarmes SesaZlebeli daekisros gaweuli RonisZiebebis na-

wilSi. zianis anazRaurebis moTxovnisas man unda amtkicos miyene-

buli zianis dadgomis faqti da zianis odenobac.  
 

III. inteleqtualuri sakuTrebis uflebis dacva,  

zianis anazRaureba da kompensacia 
 

inteleqtualuri sakuTrebis uflebis darRvevisas, darRvevis ne-

bismieri saxis SemTxvevaSi, aRniSnul faqts amtkicebs misi mflo-

                                                           
20 McGuire, Joachim, Künzel, Weber: Der Schutz durch Rechte des Geistigen 

Eigentums und durch das Recht des unlauteren Wettbewerbs (Q215), GRUR Int 

2010, 829. 
21 saqarTvelos uzenaesi sasamarTlos 2009 wlis 13 noembris ganCineba 

#as-470-782-09. 
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beli, dazaralebuli. mtkicebis tvirTis amgvari ganawileba sulac 

ar niSnavs imas, rom mopasuxe WeSmaritebasTan ufro axlos mdgom 

mxared ganixileba. 22 igi ganpirobebulia mtkicebis tvirTis obieq-

turi da samarTliani ganawilebis wesiT, romelic saproceso ko-

deqsis 102-e muxlis 1-li nawilidan gamomdinareobs da romlis 

mixedviTac, TiToeulma mxarem unda daamtkicos garemoebani, rom-

lebzedac igi Tavis moTxovnebsa da Sesagebels amyarebs. Tumca, 

swored aRniSnuli wesis safuZvelzea SesaZlebeli, sasamarTlom 

mopasuxesac daakisros uflebis darRvevis sawinaaRmdego poziciis 

gamamyarebeli garemoebebis mtkicebis tvirTi. amis magaliTi gvxvdeba 

uzenaesi sasamarTlos gadawyvetilebaSi, sadac dava exeboda mopa-

suxis, televiziis mier Targmanis arasworad Sesrulebas, ris Sede-

gadac, arasworad iqna gaxmovanebuli seriali da mosarCelis (sce-

naristis) gvari wakiTxuli – Sesabamisad, dairRva misi saavtoro 

ufleba. ssk-is 102-e muxlis pirvel nawilze dayrdnobiT sasamar-

Tlom daadgina, rom mocemul SemTxvevaSi mtkicebis movaleoba 

hqonda mopasuxes, romelic SesagebelSi eyrdnoboda faqts Targma-

nis sworad Sesrulebis Sesaxeb.23  

sakmaod rTulad regulirebad sakiTxs warmoadgens inteleqtu-

aluri sakuTrebis dacva internetSi, amitom arc mtkicebis tvirTis 

ganawileba iqneba Sesabamis davaSi martivi. uzenaesi sasamarTlos 

praqtika am TemasTan dakavSirebiT TiTqmis ar arsebobs. erTaderTi 

gadawyvetileba, romelic internetSi inteleqtualuri sakuTrebis 

obieqtis dacvas exeba, miRebulia 2000 wels. aRniSnuli gadawyve-

tileba exeba konfliqts domeinis gamoyenebis dros – sxvis sax-

elze registrirebuli sasaqonlo niSnisa da domeinis damTxvevisas. 

sasamarTlom davis gadawyvetisas arsebiTad miiCnia registraciis 

mizani da dro. igi daeyrdno samrewvelo sakuTrebis dacvis parizis 

konveciis me-10 bis muxls (arakeTilsindisieri konkurencia) da 

ganmarta, rom domeinuri saxelisa da sasaqonlo niSnis gamoyenebis 

marTlzomiereba Sefasebul unda iqnes saqmiani brunvis tradiciebi-

                                                           
22 Benkard, Patentgesetz, 10. Aufl., 2006, Rn 114-116a. 
23  saqarTvelos uzenaesi sasamarTlos 2010 wlis 26 oqtombris 

#as-353-329-2010 gadawvetileba. 
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sa da uflebis ganxorcielebis marTlzomieri sazRvrebis gaTvalis-

winebiT. 24  aRniSnuli TvalsazrisiT, aramarTlzomierad unda iqnes 

miCneuli, arakeTilsindisieri konkurenciis mizniT internetSi do-

meinad daregistrirdes niSani, romelic ukve arsebuli garkveuli 

reputaciis mqone sasaqonlo niSnis identuri an msgavsia. aseve, ara-

marTlzomierad unda iqnes miCneuli ukve daregistrirebuli domei-

nuri saxelis sxva piris mier sasaqonlo niSnad registracia da 

SemdegSi sasaqonlo niSanze gansakuTrebuli uflebis safuZvelze 

domeinis gamoyenebis akrZalva. 25  Cemi azriT, sasamarTlom sworad 

gansazRvra is faqtebi, romlebic mxareebs unda emtkicebinaT da ris 

safuZvelzec SegviZlia ganvsazRvroT, rogor iqneboda mtkicebis 

tvirTi samarTlianad ganawilebuli: TiToeulma mxarem unda amtki-

cos registraciis faqti da mizani. amasTan, davis gadawyvetisas 

didi mniSvneloba mieniWeba registraciis dros. rac Seexeba saav-

toro uflebebis darRvevas internetis gamoyenebiT, Cemi azriT, am 

SemTxvevaSic, 102-e muxlis safuZvelze, Tanabrad unda gadana-

wildes mtkicebis tvirTi, vinaidan, Tu mosarCele uflebis dacvi-

sas eyrdnoba uflebis darRvevis faqts, Sesagebeli mTlianad im 

garemoebazea agebuli, rom araviTar darRvevas mopasuxis mxridan 

adgili ar hqonia da amasTanave, mosarCelisaTvis zedmetad mZime 

tvirTi iqneba imis damtkicebis davaleba, Tu konkretulad vis mier 

moxda uflebis darRveva. man unda miuTiTos uflebis damrRvev sa-

varaudo pirze, romelsac SesaZlebloba eqneboda uflebis damrRve-

vi qmedebebi ganexorcielebina. aRniSnuli piri aris im internet 

kavSiris mflobeli, romlis gamoyenebiTac moxda uflebis darRveva. 

imis gaTvaliswinebiT, rom xSir SemTxvevaSi, SesaZlebelia, mflo-

belis garda sxva pirebsac hqondeT masTan wvdoma, aucilebelia 

mtkicebis tvirTi mopasuxesac daekisros, raTa mosarCeles gaua-

dvildes darRveuli uflebis aRdgena da dacva. am mxriv, saintere-

so praqtika aqvs germaniis uzenaes sasamarTlos. saavtoro uflebis 

internetis saSualebiT darRvevis SemTxvevaSi, igi savaraudo 

                                                           
24 saqarTvelos uzenaesi sasamarTlos 2000 wlis 11 oqtombris #3k/589 

gadawyvetileba. 
25  
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damrRvevsac akirebs mtkicebis tvirTs da metic, avaldebulebs, 

Tavad daasaxelos is pirebi, visac SeeZloT misi internet kavSiriT 

esargeblaT. aRniSnuli mtkiceba saWiroa maSin, roca uflebis 

darRvevis momentSi sakmarisad ar iyo daculi internet kavSiri an 

mflobelis mier misi sxva pirTaTvis ganzrax daTmoba moxda. 26   

SeiZleba iTqvas, mopasuxis mtkicebis tvirTi, sakuTari pasuxism-

geblobis gamosaricxad Tu Sesamsubuqeblad, uflebis darRvevis 

faqtis gamoZiebasa da sxva savaraudo damrRvevi pirebis gamovlena-

sac gulisxmobs. 

zianis miyenebis faqtisa da gancdili zianis odenobis mtkicebis 

tvirTTan dakavSirebiT gamonaklisebi ar gvxvdeba da igi 102-e 

muxlis 1-li nawilis safuZvelze mosarCeles ekisreba. aRniSnuli 

sakiTxis gadawyvetisas mniSvnelovania „saavtoro da momijnave uf-

lebebis Sesaxeb“ saqarTvelos kanonis 59-e muxlic, romlis Tanax-

mad, saavtoro, momijnave da monacemTa bazis damamzadeblis uflebe-

bis dacva iTvaliswinebs am uflebebis mflobelTa SesaZleblobas, 

moiTxovon zianis anazRaureba Semosavlis CaTvliT; zianis anazRau-

rebis nacvlad im Semosavlis CamorTmeva, romelic damrRvevma miiRo 

maTi uflebebis darRvevis Sedegad; zianis anazRaurebisa da Semo-

savlis CamorTmevis nacvlad kompensaciis gadaxda, romlis odenoba-

sac gansazRvravs sasamarTlo. amasTan, kompensacia ar unda iyos 

darRveuli uflebis kanonierad gamoyenebis SemTxvevaSi uflebis 

mflobelis mier misaRebi fuladi anazRaurebis aTmag odenobaze 

naklebi. Sesabamisi safuZvlis arsebobisas, saavtoro uflebis 

mflobels SeuZlia moiTxovos rogorc materialuri, ise moraluri 

zianis anazRaurebac. moralur zianTan dakavSirebiT saapelacio sa-

samarTlos araerTxel gaukeTebia vrceli ganmarteba. misi ganmarte-

biT, moraluri ziani SeiZleba mdgomareobdes fizikur tkivilSi, 

romelic dakavSirebulia janmrTelobisaTvis zianis an sxvagvari 

vnebis miyenebasTan. fizikuri da zneobrivi tanjvis xasiaTi unda 

Sefasdes zianis miyenebis faqtobrivi garemoebebis, aseve, dazarale-

bulis individualuri Taviseburebebis (magaliTad, asaki, fizikuri 

                                                           
26 Bundesgerichtshof, Urteil vom 08.01.2014, AZ: I ZR 169/12. 
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mdgomareoba), agreTve sxva garemoebaTa gaTvaliswinebiT, romlebic 

adasturebs, Tu ra simZimis tanjva gadaitana dazaralebulma. kom-

pensaciis moculoba ki unda ganisazRvros travmis, janmrTelobis 

sxva dazianebis simZimis xarisxidan da sxva garemoebebidan gamomdi-

nare, romlebic adastureben dazaralebulis mier gadatanil fizi-

kur da zneobriv tanjvas. anazRaurebis odenobis gansazRvra xdeba 

agreTve zianis mimyeneblis qonebrivi mdgomareobis, dazaralebulis 

bralis xarisxis da sxva konkretul garemoebaTa gaTvaliswinebiT.27 

amdenad, dazaralebulis mier mxolod imis miTiTeba, rom man Zlie-

ri sulieri tkivili ganicada misi uflebis darRvevis gamo, aRniS-

nuli faqtis damadasturebeli garemoebebis gareSe (an sawinaaRmde-

go garemoebiT), dausabuTeblad miiCneva da ver iqneba moraluri 

zianis anazRaurebis safuZveli.28 rac Seexeba kompensacias, saapela-

cio sasamarTlo erT-erT gadawyvetilebaSi 29  aRniSnavs, rom 59-e 

uxlis 1-li nawilis „e“ qvepunqti kanonSi Caiwera 2005 wlis 3 

ivnisis #1585 kanonis safuZvelze da misi ZiriTadi mizani iyo 

uflebis mflobelis gaTavisufleba zianis odenobis mtkicebis 

tvirTisagan, ris gamoc termini „ziani“ Seicvala terminiT „kompen-

sacia“. am normam, „saxelmwifo baJis Sesaxeb“ saqarTvelos kanonis 

im debulebasTan erTad, romliTac saavtoro uflebebidan gamomdi-

nare davebze mosarCeleebi saxelmwifo baJis gadaxdisagan Tavi-

sufldebian, Seqmna noyieri niadagi imisaTvis, rom aseTma mosarCe-

leebma astronomiuli Tanxebis moTxovniT mimarTon sasamarTloebs 

da gaasaCivron sasamarTlos aqtebi samive instanciiT. Tumca, sasa-

marTlo praqtikam danerga midgoma imis Sesaxeb, rom 59-e muxliT 

gansazRvruli rogorc ziani, ise kompensacia unda aiTvalos ara 

mosarCelis mosazrebebidan (vinaidan mas amis mtkiceba ar evaleba) 

                                                           
27  Tbilisis saapelacio sasamarTlos 2013 wlis 2 ivlisis #2b/805-13 

ganCineba.  
28  saqarTvelos uzenaesi sasamarTlos 2009 wlis 13 noembris ganCineba 

#as-470-782-09. 
29 Tbilisis saapelacio sasamarTlos 2013 wlis 2 ivlisis #2b/805-13 

ganCineba. 
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gamomdinare, aramed kanonis danawesisa30 da saqmis faqtobrivi gare-

moebebis gaTvaliswinebiT. amasTan, zianis (qonebrivi da araqonebri-

vi) anazRaureba da kompensaciis gadaxda erTmaneTisgan gansxvavebu-

li moTxovnebia da erTmaneTis damoukideblad SeiZleba arsebobd-

nen. 31 mniSvnelovania, rom 59-e muxlis 1-li punqtis „e“ qvepunqti 

braleuli moqmedebis elementis arsebobas ar iTvaliswinebs. amde-

nad, kompensaciis moTxovnisas uflebis mflobels mtkicebis tvirTi 

ar akisria.  

 

IV. daskvna 

 

inteleqtualursamarTlebriv davaSi mtkicebis tvirTis ganawi-

leba xdeba rogorc materialuri, ise saproceso kanonmdeblobis 

safuZvelze. nebismier SemTxvevaSi, miuxedavad imisa, inteleqtua-

luri uflebebis ra tipis darRvevaa, inteleqtualuri sakuTrebis 

uflebis romeli obieqtis dacva xdeba da romeli samoqalaqosamar-

Tlebrivi norma gansazRvravs mtkicebis tvirTs, misi obieqturi da 

samarTliani ganawilebis pirobebSi, aucilebelia moxdes saqarTve-

los samoqalaqo saproceso kodeqsis 102-e muxlis 1-li nawilis 

marTebuli ganmarteba. es ki gulisxmobs, rom TiToeulma mxarem 

unda daamtkicos garemoebani, romlebzedac igi Tavis moTxovnebsa 

da Sesagebels amyarebs. amasTan, TiToeul mxares unda daekisros im 

faqtebis damtkiceba, romelTa mtkiceba misTvis ufro martivi da 

obieqturad SesaZlebelia, vidre mowinaaRmdege mxarisTvis. aRniS-

nuli wesis ugulebelyofa daarRvevda SejibrebiTobis princips, 

romlis Tanaxmadac, mxareebi sargebloben Tanabari uflebebiTa da 

SesaZleblobebiT, daasabuTon TavianTi moTxovnebi, uaryon an gaa-

qarwylon meore mxaris mier wamoyenebuli moTxovnebi, mosazrebebi 

Tu mtkicebulebebi. amdenad, mtkicebis tvirTis sworad ganawilebas 

inteleqtualursamarTlebriv davaSi arsebiTi mniSvneloba aqvs sa-

                                                           
30  „uflebis kanonierad gamoyenebis SemTxvevaSi uflebis mflobelis mier 

misaRebi fuladi Tanxis aTmagi odenobiT“. 
31  saqarTvelos uzenaesi sasamarTlos 2011 wlis 14 ivnisis #as-280-

264-2011 ganCineba. 
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marTliani sasamarTlo gadawyvetilebis miRebisTvis da mis gareSe 

inteleqtualuri sakuTrebis dacvis verc erTi garantia srulyo-

fili ver iqneba. 
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nikoloz simoniSvili  

 

mtkicebis standarti piradi araqonebrivi 

uflebebis dacvisa da sityvisa da gamoxatvis 

Tavisuflebis konkurenciisas 

 

I. Sesavali 

 

qarTul sasamarTlo praqtikaSi xSiria dava Rirsebis, pativisa 

da saqmiani reputaciis Semlaxveli cnobebis uaryofasTan da maTgan 

gamowveuli materialuri Tu aramaterialuri zianis anazRaurebas-

Tan dakavSirebiT. aseT dros, piradi araqonebrivi uflebebis sapi-

rispirod dgas saqarTvelos konstituciiTa da saerTaSoriso Se-

TanxmebebiT garantirebuli piris sityvisa da gamoxatvis Tavisuf-

leba. 

„is, rom amgvari urTierTsapirispiro ineteresebi SeiZleba arse-

bobdes, romelTa prioritetulobazec mudmivi diskusia mimdina-

reobs, gasakviri ar aris.“1 sasamarTlom unda daadginos, Tu ramde-

nad hqonda adgili piris araqonebrivi uflebebis Selaxvas da arse-

bobs Tu ara gamoxatvis Tavisuflebis SezRudvis legitimuri miza-

ni sxvaTa uflebebis dasacavad. amisaTvis sasamarTlom, saqarTvelos 

kanonmdeblobiT dadgenili wesiT, mxareTa Soris mtkicebis tvirTis 

swori da samarTliani gadanawilebis pirobebSi unda gansazRvros 

mosarCelisa da mopasuxis mtkicebis saganSi Semavali faqtobrivi 

garemoebebi da amis Sedegad kanonieri gadawyvetileba miiRos. 

1997 wlis 25 noembers ZalaSi Sesuli saqarTvelos samoqalaqo 

kodeqsiT samoqalaqo brunvis umniSvnelovanes Rirebulebad piris 

araqonebrivi uflebebi ganisazRvra da maTi dacvis samarTlebrivi 

meqanizmebi iqna reglamentirebuli. 2004 wlis 24 ivniss saqarTve-

los parlamentma miiRo kanoni „sityvisa da gamoxatvis Tavisufle-

bis Sesaxeb“, romliTac axleburad Camoyalibda samoqalaqo kodeq-

sis midgomebi mxareTa Soris gavrcelebuli faqtebis usworobis 

Taobaze mtkicebis tvirTis gadanawilebasTan dakavSirebiT. parale-

                                                           
1 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. Aktualisierte Aufl., 2010, 2/47 ff. 
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lurad Seicvala sasamarTlo praqtikac da ucxouri da saerTaSo-

riso sasamarTloebis standarts ufro dauaxlovda, magram amave 

cvlilebebiT mosarCele mxaris mtkicebis tvirTi damZimda da rig 

sakiTxebSi praqtikulad SeuZlebelic ki gaxda. 

winamdebare naSromis mizania, gaanalizdes piradi araqonebrivi 

uflebebisa da sityvisa da gamoxatvis TavisuflebaTa adgili samo-

qalaqo kanonmdeblobaSi da maTi urTierTmimarTeba am uflebaTa 

koliziisas. naSromSi mniSvnelovani adgili daeTmoba sasamarTlo 

davis ganxilvisas mtkicebis tvirTis gadanawilebis warsul da 

dRes arsebul sakanonmdeblo mowesrigebas, Sefasebuli da gakriti-

kebulia qarTuli, ucxouri da saerTaSoriso kanonmdeblobisa da 

sasamarTloebis midgomebi piradi araqonebrivi uflebebis dacvisa 

da sityvisa da gamoxatvis Tavisuflebis konkurenciis davaSi mtki-

cebis tvirTis gadanawilebasTan dakavSirebiT. 

 

II. piradi araqonebrivi uflebebis dacva kanonmdeblobaSi 

 

pirovnuli uflebebi pirovnebis arsebobidan gamomdinareobs, es 

samarTlebrivi kategoria pirovnebasTan yvelaze axlos dgas da 

masTan ganuyoflad aris dakavSirebuli. is yvela adamians ekuTvnis 

miuxedavad misi asakisa, warmomavlobisa, erovnebisa, rasisa Tu sxva. 

„pirovnuli uflebis sakanonmdeblo regulacia metad zogadi xa-

siaTisaa, magram droTa ganmavlobaSi moxda misi konkretizacia saka-

nonmdeblo cvlilebebis, iuridiuli doqtrinisa da sasamarTlo 

praqtikis mier.“2  

„adamianis Rirseba yvela ZiriTadi uflebis safuZvelia. adamianis 

uflebaTa bunebiTi warmoSobis aRiareba swored adamianis Rirsebis 

aRiarebas gulisxmobs. adamians rom Rirseba aqvs, amitomac gaaCnia 

sicocxlis, Tavisuflebis, Tanasworobis, bednierebis da Rirseuli 

sicocxlis uflebebi. swored adamianis RirsebaSi Zevs uflebaTa 

legitimurobis safuZveli. SemTxveviTi ar aris, rom adamianis uf-

lebaTa araerT universalur Tu regionul saerTaSorisosamarTle-

                                                           
2 iqve, 2/46 ff. 
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briv aqtSi adamianis Rirsebas specifikuri, sruliad gamorCeuli 

roli aqvs mikuTvnebuli adamianis uflebaTa Soris. adamianis uf-

lebaTa sayovelTao deklaraciis preambulis pirvelive debulebaSi 

gacxadebulia, rom deklaracia eyrdnoba „adamianis xelSeuvali, 

Tanaarsi Rirsebis, Tanasworobisa da ganuyofeli uflebebis aRiare-

bas~. adamianis „pativi~, Tavisi SinaarsiTa da faseulobiT, gansxva-

vebulia adamianis Rirsebisagan. „pativi~ gulisxmobs sazogadoebis 

mxridan adamianis moraluri Tu sxva kriteriumebiT Sefasebas. `ada-

mianis Rirseba~, rogorc faseuloba, mniSvnelovnad aRemateba „pati-

vis~ uflebas, romelic, faqtobrivad, sazogadoebis TvalSi adamia-

nis reputaciis dacvas gulisxmobs.“3  

dRevandel informaciul sazogadeobaSi am bunebiT uflebas gan-

sakuTrebuli mniSvneloba eniWeba. piradi sferos dacvis survili 

igrZnoba yvelgan da swored am survilma ganapiroba sakanonmdeblo 

doneze pirovnuli uflebis dacvis saWiroeba: is sferoebi, romleb-

ic adamianis individualobas gansazRvraven gansakuTrebuli dacvisa 

da yuradRebis Rirsia. 

„pirovnulobis ufleba adaminis arsebasTan yvelaze axlos dgas 

da is dakavSirebulia mzard TviTSegnebasTan da cxovrebis Tavi-

suflad warmarTvasTan. maTi Rirebuleba ganisazRvreba, erTi mxriv, 

sazogadoebrivi SexedulebebiT da meore mxriv, CveulebebiTa da 

moraliT. am TvalsazrisiT, pirovnuli uflebebi arc bunebiTi uf-

lebebia da arc pozitiuri samarTliT gadacemuli, is adamianis 

CamoyalibebaSi monawileobs da individualobas am SemTxvevaSi cen-

traluri adgili ukavia.“4  

germanul iuridiul literaturaSi tradiciulad ganasxvaveben 

Sinagan da garegan, aseve subieqtur da obieqtur Rirsebas. piris 

Sinagan Rirsebaa piris Rirsebis TviTSegrZneba, yuradReba sakuTari 

Tavisa da TviTgamosaxulebis mimarT. piris garegani Rirseba aris 

piris mimarT arsebuli Sexedulebebi da reputacia, danaxuli sazo-

                                                           
3 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqala-

qeoba. adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas redaqto-

robiT, Tbilisi, 2013, 107. 
4 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 200. 
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gadeobis mier, anu is Tu rogor aRiqmeba piri sxvisi TvaliT. Rir-

sebis mniSvnelobis dasadgenad Sinagani da garegani Rirsebis arsis 

garkvevas centraluri adgili ukavia. Rirsebisa da Sexedulebebis 

diferencireba damaxasiaTebelia kontinenturi evropis samarTlisaT-

vis, romlisgan gansxvavebiT, angloamerikul samarTalSi gabatone-

bulia mosazreba, rom Rirseba sxvebis mxridan piris aRqmas moi-

cavs.5 subieqtur da obieqtur Rirsebas Soris gansxvaveba imaSi 

mdgomareobs, rom subieqturi Rirseba aRwers piris SesaZleblobas, 

(Sinagani da garegani) Rirseba ganisazRvros TviT am piris mier, 

xolo obieqturis dros ki igi obieqturi damkvirveblis TvaliT 

fasdeba.6 subieqtur da obieqtur Rirsebas umetesad darRvevis xa-

siaTi da Semadgenloba ganapirobebs7. 

sayovelTao enobrivi da socialur-samecniero definiciis Tanax-

mad, Rirseba aris pirovnebis situaciuri qcevis sulieri da Cveu-

lebiTi Sefasebisa da cxovrebis stilis erToblioba.8 amisgan 

gansxvavebiT, iuridiul literaturaSi udavod miCneulia, rom Rir-

sebis Sinaarsi adamianis dabadebidanve ar momdinareobs9. 

saqarTvelos uzenaesi sasamarTlo ganmartavs, rom pirovnebis 

Rirseba warmoadgens im Rirebulebas, romlis Sefasebis unari  

TviT am pirs aqvs da romelic sakuTari moraluri Tvisebebis, sa-

zogadoebisadmi pasuxismgeblobis, sakuTari sazogadoebrivi mniSvne-

lobis Sefasebas moicavs. pativi warmoadgens im RirebulebaTa Tvi-

sebas, romelic pirovnebis obieqturi sazogadoebrivi Sefasebaa.10 

samoqalaqo kodeqsis me-18 muxlis kidev erTi makvalificirebeli 

niSania saqmiani reputacia. „saqmiani reputaciis qveS igulisxmeba 

sazogadoebis mier piris profesiuli Tu sxva saqmiani Tvisebebis 

Sefaseba. profesia aris xeloba, saqmianoba, specialoba, romelsac 

                                                           
5 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 203, ix. citireba: Kötz, 

Rechtsvergeleichung, 705. 
6 Hirsch H., Ehre und Beleidigung, 1967, 15 f. 
7 Peifer K., Individualität im Zivilrecht, Tübingen, 2001, 203. 
8 iqve, 201. 
9 Hubmann, Persönlichkeitsrecht, Böhlau Verlag, 1953, 291. 
10 saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivlisis #as-1174-

1319-08 ganCineba. 
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garkveuli momzadeba sWirdeba da romliTac adamiani Tavs irCens, 

xolo saqmiani Tvisebebi, romelsac saqmiani reputacia gulisxmobs, 

gaaCniaT maT, vinc monawileobs ekonomikur (komerciul) saqmianoba-

Si.“11 

cxadia, sajaro samarTals pirovnul uflebaSi Carevis winaaRm-

deg Zlieri iaraRi aqvs. amis saCveneblad, sakmarisia, mivuTiToT 

Tundac sisxlis samarTlis danaSaulebis Semadgenlobebze, romleb-

ic adamianis Rirsebas, Tavisuflebas anda janmrTelobasa da sicoc-

xles icaven. magram rogor SeiZleba davicvaT pirovnuli araqone-

brivi uflebebi samoqalaqosamarTlebrivi saSualebebiT? „amisaTvis, 

piris gankargulebaSi uflebis dacvis instrumentebis mTeli nakre-

bia.“12 „pirvel rigSi, unda davasaxeloT damrRvevis bralisagan da-

moukidebeli samarTlebrivi saSualebebi. amgvarad, Semdgomi darRve-

vebis Tavidan asacileblad SesaZlebelia aRiZras sarCeli Carevis 

akrZalvis moTxovniT, xolo ukve momxrari darRvevis SemTxvevaSi, 

misi aRmofxvris moTxovniT. meore rigSi ki piradi araqonebrivi 

uflebebis braleulad darRvevis SemTxvevaSi, damrRvevi valdebulia 

aanazRauros ziani.“13 „gamomdinare iqidan, rom adamianis pativi da 

Rirseba absoluturad dacul sikeTeTa ricxvs ganekuTvneba, ufle-

baSelaxul pirs SeuZlia damrRvevis bralisagan damoukideblad,14 

misgan moiTxovos uflebis darRvevis akrZalva amgvari safrTxis 

SemdgomSi arsebobis SemTxvevaSi (momavalSi msgavsi gamonaTqvamebis 

akrZalvis mizniT), an moiTxovos ukve gavrcelebulis uaryofa.“15 

germanuli samoqalaqo kanonmdeblobis mixedviT, daculia mxo-

lod pirovnulobis calkeuli aspeqtebi da samoqalaqo kodeqsiT ar 

aris gansazRvruli yovlismomcveli zogadi pirovnuli ufleba. 

Tumca mcdaria mosazreba, rom zogadi pirovnuli ufleba ver moi-

cavda im SemTxvevas, rodesac pirs aramaterialuri zianis fuladi 

                                                           
11 saqarTvelos uzenaesi sasamarTlos 2001 wlis 18 ivlisis #3k/376-01 

gadawyvetileba. 
12 Zeiler, Persönlichkeitsschutz, 1998. 
13 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/50 ff. 
14 Koziol, Haftpflichtrecht II 177. 
15 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/56 ff. 
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saxiT anazRaureba unda moeTxova. „miuxedavad teqnikuri SesaZleb-

lobebis zrdisa, zogadma pirovnulma uflebam ar dauSva piradul 

sferoSi SeRwevis saSualeba. samosamarTlo samarTlis ganviTarebis 

Sedegad, ZiriTadi kanonis 1.I (adamianis Rirseba) da 2.I muxlebze 

dayrdnobiT, federalurma uzenaesma sasamarTlom Seqmna zogadi pi-

rovnuli uflebis gamoyenebis SesaZlebloba (BGH 13, 334).“16 

avstriis kanonmdeblobis mixedviT, im SemTxvevaSi, Tu mediis sa-

SualebiT (radio, presa, televizia) gavrcelebuli cnoba piris 

Sesaxeb Seuracxmyofel an cilismwameblur informacias Seicavs, 

mediis dawesebulebis (gamomcemlobis) mflobeli, misi bralis miux-

edavad, valdebulia aanazRauros ziani maqsimum 50 000 evros ode-

nobiT. uaryofis moTxovnis SemTxvevaSi ki mediasaSualebis mflo-

beli valdebulia yovelgvari sasyidlis gareSe uzrunvelyos sawi-

naaRmdego cnobebis gamoqveynaba. es gamomdinareobs iqidan, rom „pi-

radi araqonebrivi uflebebis Selaxva kvalificiur sajaroobaSi 

ufro metad eqceva yuradRebis qveS da uflebadarRveuli pirisaT-

vis ufro metad arasasiamovnoa. am gamkacrebuli regulaciebis ukan 

zogadprevenciuli mosazrebebi dgas“17. 

es sfero gansakuTrebiT sensitiuria maSin, rodesac saqme sis-

xlissamarTlebriv devnasa da sagamoZiebo moqmedebebs exeba. pirs 

danaSaulis Cadena arasworad iSviaTad SeiZleba dabraldes. es sa-

kiTxi gansakuTrebiT aqtualuri xdeba maSin, rodesac presaSi war-

marTuli gansjis Semdeg am piris mimarT gamamarTlebeli ganaCeni 

gamova. avstriis mediis kanonis me-10 paragrafis Tanaxmad, „aseT 

SemTxvevaSi, gamarTlebul pirs ufleba aqvs miiRos yovelgvari 

cnoba, romelic mis Sesaxeb mediis saSualebiT gavrcelda da rea-

bilitaciis Semdeg sajarod, imave formiT moiTxovos gavrcelebuli 

informaciis uarofa da gamamarTlebeli ganaCenis Sesaxeb sazoga-

doebis informireba~ (MedG §10). aseve dauSvebelia, msjavrdebuli 

piri gaxdes sazogadoebrivi gansjis obieqti imis gamo, rom gamoce-

ma sensaciuri gamodges. am pirs ufleba aqvs moiTxovos zianis ana-

zRaureba mis Sesaxeb uaryofiTi cnobebis gavrcelebis gamo, rode-

                                                           
16 Köhler H., BGB AT, 31. Aufl., München 2007, 258. 
17 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/57 ff. 
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sac piradi monacemebis gamoqveynebiT misi kanonieri interesi Sei-

laxa da amasTan, am monacemebis publikaciis damajerebeli interesi 

ar arsebobs. „aqve sagulisxmoa isic, rom daculi unda iyos udana-

Saulobis prezumcia: is vinc jer ar gasamarTlebula, ar SeiZleba 

arsebiTad gamtyunebulad miviCnioT.“18  

rogorc cnobilia, samoqalaqo kodeqsis me-18 muxli piradi ara-

qonebrivi uflebebis ricxvSi moiazrebs piris uflebasac sakuTar 

gamosaxulebaze. aRniSnuli, pirvel yovlisa, fotografiebs, nax-

atebsa da fotomontaJebs exeba.19 msgavs moTxovnebs adgens saavto-

ro uflebebis Sesaxeb kanonmdebloba piris uflebaze sakuTar gamo-

saxulebasTan dakavSirebiT.20 piris Tanxmobis gareSe dauSvebelia 

ara mxolod misi gamosaxulebis gamoqveyneba, aramed misi sajarod 

akrZalvac. amgvari barieri gamoiyeneba mxolod „Cveulebrivi moqa-

laqeebisaTvis“. rac Seexeba cnobil pirovnebebs, aseT SemTxvevaSi, 

Sefaseba unda moxdes informaciisa da cnobebis miRebis interesTan 

SedarebiT. sabolood, es sakiTxi damokidebulia imaze, suraTze 

gamosaxuli piri gamosaxulebis gavrcelebis Semdeg darCa Tu ara 

daucveli, gaxda Tu ara xelmisawvdomi misi piradi cxovreba cno-

bili pirTa farTo wrisTvis an misi suraTi gaurkveveli, Rirsebis 

Semlaxveli saxiT iqna warmoCenili.21   

saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 nawiliT 

daculia piris pativi, Rirseba da saqmiani reputacia, romelTa 

darRvevis SemTxvevaSic, sasamarTlos meSveobiT, kanonmdeblobiT 

dadgenili wesiT, pirs SeuZlia Tavisi pirovnuli uflebebi xelyo-

fisagan daicvas. 

samoqalaqo kodeqsis me-18 muxlis me-3 nawili pirad araqonebriv 

uflebaTa dacvis samoqalaqosamarTlebrivi saSualebaa, romlis Ta-

naxmadac, Tu piris pativis, Rirsebis, saqmiani reputaciis an piradi 

                                                           
18 iqve. 
19 OGH ÖBl 1995, 233. 
20 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/58 ff.; 

SeadareT: saqarTvelos uzenaesi sasamarTlos 2013 wlis 8 noembris #as-

370-352-2013 ganCineba. 
21 OGH SZ 64/89. 



94 

cxovrebis saidumloebis Semlaxveli cnobebi gavrcelebulia maso-

brivi informaciis saSualebebiT, maSin maTi uaryofac amave saSua-

lebebiT unda moxdes. Tu amgvar monacemebs Seicavs organizaciis 

mier gacemuli sabuTi, maSin es sabuTi unda Seicvalos da amis Se-

saxeb ecnobos dainteresebul pirebs. im SemTxvevaSi ki, Tu xelyofa 

moxda braleulad, pirs, amave muxlis me-6 punqtis Tanaxmad, SeuZ-

lia araqonebrivi zianis anazRaurebac moiTxovos. 

zemoTqmulidan gamomdinare, SeiZleba iTqvas, rom qarTuli da 

kontinenturi evropis samarTali adamianis pirad araqonebriv uf-

lebebs gansakuTrebul mniSvnelobas aniWebs da Sesabamisad, maTi 

dacvis samarTlebriv meqanizmebsac ganamtkicebs. icavs ra, samoqala-

qo kodeqsi piris pativs, Rirsebas da saqmian reputacias, imis Se-

saZleblobas uSvebs, rom man sasamarTlo wesiT moiTxovos Tavisi 

araqonebrivi uflebebis dacva darRvevis aRkveTisa da araqonebrivi 

zianis anazRaurebis moTxovnis gziT. 

 

III. sityvisa da gamoxatvis Tavisufleba,  

rogorc samoqalaqosamarTlebrivi kategoria 

 

gamoxatvis Tavisufleba sajarosamarTlebrivi kategoriaa da sa-

qarTvelos konstituciis 24-e muxlSi aris ganmtkicebuli. aRniS-

nuli muxlis pirveli punqtis Tanaxmad, yovel adamians aqvs ufle-

ba Tavisuflad miiRos da gaavrcelos informacia, gamoTqvas da 

gaavrcelos Tavisi azri zepirad, werilobiT an sxvagvari saSuale-

biT. „gamoxatvis Tavisufleba universaluri Rirebulebis ZiriTadi 

uflebaa, romelic safuZvlad udevs sxva uflebebs. igi demokrati-

uli sazogadoebis srulfasovnad funqcionirebis aucilebeli piro-

baa. am uflebisTvis ar arsebobs viwronacionaluri saxelmwifoe-

brivi farglebi da Tavisi zenacionaluri bunebiT moicavs yvela 

adamians Tavisi moqalaqeobis miuxedavad.“22 es ufleba samoqalaqo 

kanonmdeblobaSi 2004 wlis 24 ivniss miRebul „sityvisa da gamox-

                                                           
22 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqala-

qeoba. adamianis ZiriTadi uflebani da Tavisuflebani, p. turavas redaqto-

robiT, Tbilisi, 2013, 253. 
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atvis Tavisuflebis Sesaxeb“ saqarTvelos kanonSi aisaxa da gamox-

atvis Tavisuflebis cnebaSi faqtisa da azris elementebi gamokveTa.  

„uflebiT dacul sferos miekuTvneba azris Sexedulebebis ga-

moTqma. azri arsobrivad farTod unda gavigoT. igi moicavs Sefase-

biT msjelobebs (gamonaTqvamebs) da „faqtobriv garemoebebs~ („faq-

tebs~), roca isini azris Camoyalibebis winapirobas warmoadgenen.“23 

„faqtSi“ igulisxmeba namdvilad, realurad momxdari an arsebuli 

garemoebebi da sagnebi. „faqtebi aris is garemoebebi, romelTa gada-

mowmebac obieqturad SesaZlebelia.“24 „azris“ cnebis qveS igulisx-

meba nebismieri SefasebiTi gamonaTqvami, romelic Sedgeba gansjis, 

damokidebulebisa da Sefasebis elementebisagan da romlis marTe-

buloba Tu mcdaroba mTlianad pirad warmodgenebzea damokidebuli. 

azri Seicavs ara marto SefasebiT, aramed agreTve faqtobriv ele-

mentebsac. amitom gamonaTqvamebSi Tavs iyris rogorc SefasebiTi, 

aseve faqtobrivi elementebi. azri xSirad eyrdnoba faqtebs, faqte-

bi ki azris safuZvelia, romelic adasturebs an uaryofs mas. aR-

niSnulis gamo, azris Tavisuflebis ZiriTadi uflebiT dacvis qveS 

mTliani gamonaTqvami eqceva.“25 

„sityva „azri“ farTod ganmartebisas gulisxmobs gansjas, damo-

kidebulebasa Tu Sefasebas, romlis siswore Tu mcdaroba damokide-

bulia mTlianad individze, mis subieqtur damokidebulebaze. faqte-

bi ki, Cveulebriv, moklebulia subieqtur damokidebulebas, igi ob-

ieqturi garemoebebidan gamomdinareobs, anu Cven gvaqvs imis SesaZ-

lebloba, rom faqti SevamowmoT da vnaxoT, is realurad arsebobda 

Tu ara. swored amitom, faqtebis gadamowmeba da misi namdvilobas-

Tan Sesabamisobis dadgena SesaZlebelia.“26 

                                                           
23 zoiZe b., saqarTvelos konstituciis komentari, Tbilisi, 2013, 253, ix. 

citireba: Jarss/Pieroth. Grundgesetz für die Bundesrepublik Deutschland. Kommen-

tar, 5. Auflage, München, 2000, 173.  
24

 OGH SZ 50/11. 
25 saqarTvelos uzenaesi sasamarTlos 2003 wlis 24 aprilis #3k-1240-02 

gadawyvetileba. 
26 saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis #as-1278-

1298-2011 gadawyvetileba. 



96 

gamoxatvis Tavisuflebis amgvar dayofas didi praqtikuli mniSv-

neloba aqvs, radgan „mosazrebis (SefasebiTi msjelobis) faqtebiT 

damtkiceba SeuZlebelia, amitom arc is SeiZleba, rom vinmes am mo-

sazrebis sisworis damtkiceba daevalos. SefasebiTi msjelobis si-

marTlis damtkiceba gadauWreli amocanaa. faqtis arsi SeiZleba 

demonstrirebul iqnes, magram SefasebiTi msjelobis simarTle ar 

SeiZleba mtkicebis sagani iyos.“27 „xSir SemTxvevaSi, azrebi da 

faqtebi erTmaneTs mWidrod ukavSirdebian da maTi gamijvna rTulia. 

es ganpirobebulia imiT, rom gamoTqmis orive forma iSviaTad 

gvxvdeba sufTa saxiT.“28 

gamoxatvis Tavisuflebis amgvari gageba gaiziara „sityvisa da 

gamoxatvis Tavisuflebis“ Sesaxeb kanonmac. kanonis 1-li muxlis 

„b“ qvepunqtis Tanaxmad, azri aris SefasebiTi msjeloba, Tvalsa-

zrisi, komentari, agreTve nebismieri saxiT iseTi Sexedulebis ga-

moxatva, romelic asaxavs romelime pirovnebis, movlenis an sagnis 

mimarT damokidebulebas da ar Seicavs dadasturebad an uaryofad 

faqts. kanonis amgvar midgomas is praqtikuli mniSvneloba aqvs, rom 

me-4 muxlis 1-li punqtis Tanaxmad, azri daculia absoluturi 

privilegiiT da aravis evaleba sakuTari mosazrebebisa da Sexedu-

lebebis mtkicebis valdebuleba. kanoni uSvebs imis SesaZleblobas, 

rom dawesdes sityvisa da gamoxatvis Tavisuflebaze Sinaarsobrivi 

mowesrigeba im SemTxvevebSi, Tu adgili aqvs ciliswamebas, uxamso-

bas,29 pirispir Seuracxyofas, danaSaulis Cadenisken mowodebas, 

muqaras an arsebobs saSiSroeba imisa, rom gaxmaurdeba personalu-

ri, komerciuli an saxelmwifo saidumloeba30. 

                                                           
27 Lingens v. Austria, [ECtHR], App. no. 9815/82, 8.07.1986, Para.45. 
28 saqarTvelos uzenaesi sasamarTlos 2012 wlis 20 Tebervlis #as-1278-

1298-2011 gadawyvetileba. 
29 „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis 

pirveli muxlis „v“ qvepunqtis Tanaxmad, uxamsoba ganmartebulia, rogorc 

gancxadeba, romelsac ara aqvs politikuri, kulturuli, saganmanaTleblo 

an samecniero Rirebuleba da romelic uxeSad laxavs sazogadoebaSi sayo-

velTaod damkvidrebul eTikur normebs. 
30 „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-

9 muxlis pirveli punqti. 
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sityvisa da gamoxatvis Tavisuflebis amgvari farTo gageba gark-

veulwilad akninebs pativisa da Rirsebis mniSvnelobas, radgan ka-

nonmdeblobiT mosazrebebis absoluturi dacva maSin, rodesac faq-

tebisa da mosazrebebis gamijvna Zalian rTulia, praqtikulad 

SeuZlebels xdis mosarCelis mxridan sakuTari uflebebis dacvas 

manamde, sanam is ar daadasturebs, rom adgili hqonda „sityvisa da 

gamoxatvis Tavisuflebis Sesaxeb“ kanonis me-9 muxlis pirveli 

punqtiT gaTvaliswinebul SemTxvevas. aqve unda gamovyoT SemTxveva, 

rodesac mosazreba emyareba faqts, ra drosac gamoTqmuli azri ar 

unda moeqces imave dacvis standartSi, rogorc es sufTa saxiT 

gamoxatuli mosazrebis SemTxvevaSia, radgan aseT viTarebaSi arse-

bobs namdvili faqtebis damaxinjebis saSiSroeba.      

 

IV. mtkicebis problemebi piradi araqonebrivi uflebebis dacvisa da 

sityvisa da gamoxatvis Tavisuflebis konkurenciisas 

 

saqarTvelos konstitucia me-17 muxlSi, erTi mxriv, ganamtki-

cebs adamianis pativisa da Rirsebis xelSeuvalobas, rogorc abso-

lutur uflebas, xolo, meore mxriv ki, 24-e muxlSi sakonstitu-

cio mniSvnelobas aniWebs sityvisa da gamoxatvis Tavisuflebas, 

romelic amave muxlis me-4 punqtis Tanaxmad, SeiZleba SeizRudos, 

Tu es aucilebelia sxvaTa uflebebis dasacavad. zemoT aRniSnuli 

magaliTidan Cans, rom es ori ufleba xSirad ikveTeba da erTmaneT-

Tan koliziaSi modian. aseT SemTxvevaSi, erT mxares dgas piris 

iseTi araqonebrivi uflebebi, rogoricaa pativi, Rirseba da saqmiani 

reputacia, xolo meore mxares ki _ piris ufleba isargeblos si-

tyvisa da gamoxatvis TavisuflebiT. amis magaliTad iuridiul li-

teraturaSi motanilia cxovelTa uflebebis damcveli organizaciis 

“PETA”-s saqme. maT erT-erT sagazeTo gamocemaSi dabeWdes sakon-

centracio banakSi myofi adamianebis Sokismomgvreli suraTebi sa-

TauriT _ „holokosti Tqvens TefSebze“. isini ganasaxierebdnen 

cxovelebis mimarT sastiki mopyrobis scenebs. uzenaesi sasamar-

Tlos palatam ver dainaxa Careva ebraelbebis RirsebaSi da aRniSna, 

rom cxovelTa uflebebis dacvis legitimuri miznidan gamomdinare, 
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Rirsebis uflebasTan SedarebiT, azris gamoxatvis Tavisufleba 

dacvis upirates Rirsad iqna miCneuli31. 

uflebaTa koliziisas sagulisxmoa ara mxolod uflebaSi Care-

vis materialuri Sinaarsis gansazRvra da amis mixedviT misi legi-

timurobis dadgena, aramed aranakleb mniSvnelovania Sedegamde mi-

saRwevi procesualuri gzac. aRniSnulis qveS igulisxmeba im saka-

nonmdeblo mowesrigebis Sinaarsis swori Sefaseba, romelic im 

faqtebisa da garemobebis dadgenas gansazRvravs, romlebic sarCelis 

sagans, mtkicebulebaTa wres Seadgenen da romlebsac mosarCele da 

mopasuxe uTiTeben sabolood, maT safuZvelze mtkicebis mxareTa 

Soris gadanawilebas. 2004 wlis 24 ivnisis sakanonmdeblo cvli-

lebebis Sedegad mtkicebis tvirTi faqtebis usworobasTan da faq-

tebisa da mosazrebebis gamijvnasTan dakavSirebiT gadavida mosarCe-

leze, ramac SedarebiT gaarTula misi procesualuri mdgomareoba.      

 

1. mtkicebis saganSi Semavali faqtebi da mtkicebulebebi 

 

„mtkicebis sagans Seadgenen is faqtebi, romelbzedac mosarCele 

da mopasuxe amyareben TavianT sasarCelo moTxovnebsa da sarCelis 

winaaRmdeg mimarTul Sesagebels.“32 mocemul SemTxvevaSi sarCeli 

safuZvliania, Tu saxezea Semdegi kumulaciuri pirobebi: 1. Tu mo-

sarCele sasamarTloSi daamtkicebs, rom mopasuxis gancxadeba Sei-

cavs arsebiTad mcdar faqts uSualod mosarCelis Sesaxeb; 2. am 

gancxadebiT mosarCeles ziani miadga; 3. gancxadebuli faqtis mcda-

roba mopasuxisaTvis winaswar iyo cnobili an mopasuxem gamoiCina 

aSkara da uxeSi daudevroba, ramac gamoiwvia arsebiTad mcdari 

faqtis Semcveli gancxadebis gavrceleba.33 

                                                           
31 Bydlinski P., Bürgerliches Recht Bd 1 AT, 5. aktualisierte Aufl., 2010, 2/47 ff, ix. 

citireba: JBl, 2007, 574. 
32 liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso ko-

deqsis komentarebi, meore Sesworebuli da gadamuSavebuli gamocema, Tbi-

lisi, 2007, 200. 
33 saqarTvelos uzenaesi sasamarTlos 2008 wlis 16 maisis #as-810-1129-

07 ganCineba. 
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germanul iuridiul literaturaSi ganasxvaveben mkacr da Tavi-

sufal mtkicebulebebs. mkacr mtkicebasTan saqme gvaqvs maSin, rode-

sac garemoeba ar SeiZleba dadasturdes imisgan gansxvavebuli mtki-

cebulebiT, vidre es saproceso kanonmdeblobiTaa gaTvaliswinebu-

li. rac Seexeba Tavisufal mtkicebas, igi kanoniT dadgenili mtki-

cebulebebis ricxviT ar aris Semofargluli.34 „mtkicebulebaTa 

Sefaseba gamomdinareobs iqedan, Tu ramdenad  relevanturia isini 

saqmisadmi. aRniSnulidan gamonaklisia is SemTxveva, rodesac maga-

liTad, mtkicebuleba warmodgenilia zogadi pirovnuli uflebis 

darRvevasTan dakavSirebiT da ZiriTadi uflebis dacvis interesi 

mtkicebulebaTa gamoyenebis interess aRemateba.“35 aseT SemTxvevaSi, 

mtkicebulebaTa Sefaseba mimdinareobs Tavisufali mtkicebis piro-

bebSi da dasaSvebia nebismieri saxis mtkicebuleba. „sxva SemTxveveb-

Si mtkicebulebaTa Sefaseba xdeba Cveulebrivi mtkicebis procesis 

mixedviT.“36 

saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis me-2 

nawilis Tanaxmad, im garemoebaTa damtkiceba, romelsac emyareba 

moTxovna Tu Sesagebeli, SeiZleba TviT mxareTa (mesame pirTa) axs-

na-ganmartebiT, mowmeTa CvenebebiT, werilobiTi Tu nivTieri mtkice-

bulebebiTa da eqspertizis daskvniT. „amave muxlis me-3 nawilis 

gaTvaliswinebiT, kanoniT ar aris dadgenili, rom pativis, Rirsebis, 

reputaciis Selaxvis faqtebi unda dadasturdes konkretuli mtki-

cebulebebiT; amdenad, aRniSnuli Rirebulebebis Selaxvis faqti 

SeiZleba dadasturdes nebismieri zemoT CamoTvlili mtkicebuleba-

Ta saxeebis meSveobiT, maT Soris, TviT mosarCelis axsna-

ganmartebiTac. am SemTxvevaSi yuradReba unda gavamaxviloT imaze, 

rom mxareTa axsna-ganmartebis is nawili warmoadgens mtkicebule-

bas, romelic saqmis sworad gadawyvetisaTvis mniSvnelobis mqone 

garemoebis arseboba ararsebobas adasturebs. amasTan, mxareTa axsna-

ganmartebebi unda Sefasdes sxva mtkicebulebebTan erTobliobaSi, 

                                                           
34 Lüke W., Zivilprozessrecht, 10. Aufl., München, 2011, 259 ff. 
35 BVerfG NJW 2002, 3619; Münch-Komm/Prütting §284Rn, 64 ff. 
36 Lüke W., Zivilprozessrecht, 10. Aufl., München, 2011, 267ff. 
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ra drosac gasaTvaliswinebelia konkretuli samarTalurTierTobis 

specifika.“37 

qarTuli kanonmdebloba piradi araqonebrivi uflebebis dacvas-

Tan dakavSirebul davebSi germanuli saproceso kanonmdeblobis 

msgavsia da mtkicebulebaTa winaswar dadgenili wriT ar aris Se-

mofargluli. mosarCeles ufleba aqvs sarCelSi miTiTebuli faqto-

brivi garemoebebi daafuZnos saproceso kodeqsiT gaTvaliswinebul 

nebismier mtkicebulebas, radgan arc materialuri da arc saproce-

so kanonmdebloba aseTi saxis davebSi ar iTvaliswinebs specialuri 

mtkicebulebis arsebobis aucileblobas.   

 

2. mtkicebis tvirTis gadanawilebis problemebi 

 

2004 wlis 24 ivniss saqarTvelos parlamentma miiRo „sityvisa 

da gamoxatvis Tavisuflebis Sesaxeb“ kanoni, romliTac dadginda 

axali mtkicebis tvirTis gadanawilebis standarti. amis paralelu-

rad, cvlilebebi Sevida saqarTvelos samoqalaqo kodeqsis me-18 

muxlis meore nawilSi, romlis Zveli redaqciac adgenda dRevande-

lisagan radikalurad gansxvavebul mtkicebis tvirTis gadanawile-

bas da romelic ar Seesabameboda im mtkicebiT standarts, romelic 

dadgenili iyo adamianis uflebaTa evropuli sasamarTlosa da ucxo 

qveynis sasamarTloebis mier. 

sakanonmdeblo cvlilebebis Sedegad Seicvala Zveli sasamarTlo 

praqtikac, romelic xSir SemTxvevaSi mtkicebis tvirTis araswor 

balanss adgenda da win gadaidga nabiji sasamarTlo praqtikis samo-

qalaqo saproceso kodeqsis 102-e muxlis danawesTan, aseve saerTa-

Soriso mtkicebiT standartebTanac SesabamisobaSi moyvanis sakiTx-

Si. Tumca magram sityvisa da gamoxatvis Tavisuflebis dacvis pa-

ralelurad, piradi araqonebrivi uflebebis dacva mtkicebis Tval-

sazrisiT arsebiTad garTulda.      

 

  

                                                           
37 saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivlisis #as-1174-

1319-08 ganCineba. 



101 

2.1. mtkicebis tvirTis gadanawileba  

qarTuli kanonmdeblobis mixedviT 

 

2004 wlis 24 ivniss, „sityvisa da gamoxatvis Tavisuflebis 

Sesaxeb“ kanonis amoqmedebis paralelurad cvlileba Sevida samoqa-

laqo kodeqsis me-18 muxlis me-2 nawilSi, romlis Zveli redaqcia 

adgenda, rom pirs ufleba aqvs sasamarTlos meSveobiT moiTxovos 

im cnobebis uaryofa, romlebic laxavs mis pativs, Rirsebas, piradi 

cxovrebis saidumloebas, pirad xelSeuxeblobas an saqmian reputa-

cias, Tu am cnobebis gamavrcelebeli ar daamtkicebs, rom isini 

sinamdviles Seesabameba. igive wesi gamoiyeneba faqtobrivi monaceme-

bis arasrulad gamoqveynebisaTvis, Tuki amiT ilaxeba piris pativi, 

Rirseba an saqmiani reputacia.38 Zveli sakanonmdeblo mowesrigeba 

mtkicebis tvirTs calsaxad mis gamvrcelebels (mopasuxes) aki-

srebda, mas unda emtkicebina, rom mis mier gavrcelebuli cnobebi 

mosarCelis Taobaze iyo swori, sinamdvilesTan Sesabamisi da es 

cnobebi Sesabamisi mtkicebulebebiT gaemyarebina. cxadia, amgvari 

mowesrigeba SesabamisobaSi ar iyo saqarTvelos samoqalaqo sapro-

ceso kodeqsis 102-e muxlis pirveli nawilis moTxovnebTan, rom-

lis Tanaxmadac, yovelma mxarem unda amtkicos is faqtebi da gare-

mobebi, romlebzedac Tavis sasarCelo moTxovnas amyarebs. am stan-

dartiT sworedac mosarCelem unda amtkicos cnobebis mcdaroba da 

ara misma gamvrcelebelma. 

2004 wlis 24 ivniss ganxorcielebuli sakanonmdeblo cvlile-

bebis Sedegad,39 saqarTvelos samoqalaqo kodeqsis 18-e muxlis 

meore nawili Camoyalibda Semdegnairad: pirs ufleba aqvs sasamar-

Tlos meSveobiT, kanoniT dadgenili wesiT daicvas sakuTari pativi, 

Rirseba, piradi cxovrebis saidumloeba, piradi xelSeuxebloba an 

saqmiani reputacia Selaxvisagan. samoqalaqo kodeqsidan amoRebul 

iqna mtkicebis tvirTze miTiTeba da igi sruliad gansxvavebuli 

                                                           
38 saqarTvelos samoqalaqo kodeqsis me-18 muxlis meore nawilis 2004 

wlis 26 ivnisis sakanonmdeblo cvlilebebamde arsebuli redaqcia ix., 

<https://matsne.gov.ge/ka/document/view/31702?publication=0> [2.05.2015] 
39 <https://matsne.gov.ge/ka/document/view/33220#> [02.05.2015] 
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SinaarsiT gadavida „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ 

kanonis me-7 muxlSi. aRniSnuli muxlis pirveli punqtis Tanaxmad, 

am kanoniT aRiarebuli da daculi uflebebis nebismieri SezRudva 

utyuar mtkicebulebebs unda emyarebodes. amave muxlis me-2 punqtis 

Tanaxmad ki, am kanoniT aRiarebuli da daculi uflebebis SezRud-

visas yovelgvari eWvi, romelic kanoniT dadgenili wesiT ver da-

dasturdeba, am uflebebis SezRudvis sawinaaRmdegod unda gada-

wydes. aRniSnulidan gamomdinare, axali mtkicebiTi standartiT, 

mosarCele valdebuli gaxda, gavrcelebuli faqtebis usworoba 

utyuari mtkicebulebebiT emtkicebina.  

kanonis es norma, romlis Tanaxmadac, mtkicebis tvirTi Zveli 

mowesrigebisgan gasxvavebiT, Sebrunebulia mosarCelisaken, erTi 

mxriv, qmnis sityvis da gamoxatvis Tavisuflebis mniSvnelovan ga-

rantias, Tumca, meore mxriv, piradi araqonebrivi uflebebis dacvas 

arTulebs. „Tu adre moqmedi saqarTvelos samoqalaqo kodeqsis me-

18 muxlis mixedviT, mopasuxe iyo valdebuli, emtkicebina gavrce-

lebuli cnobebis sinamdvile, axali kanonis Tanaxmad, es wesi Se-

brunebulia da axla mosarCelea valdebuli, amtkicos mis mimarT 

gavrcelebuli cnobebis sinamdvilesTan Seusabamoba. aRsaniSnavia, 

rom msgavsi sakanonmdeblo normebi ZiriTadad dasavlur, gansaku-

TrebiT ki aSS-s samarTlebriv sistemaSia damkvidrebuli.“40 „sity-

visa da gamoxatvis Tavisuflebis Sesaxeb“ kanonis mixedviT, yovelg-

vari eWvi, romelic arsebobs sasamarTloSi saqmis ganxilvisas, unda 

gadawydes sityvis Tavisuflebis SezRudvis sawinaaRmdegod. „eWvi 

SeiZleba exebodes mraval sakiTxs, maT Soris: a) kerZo an sajaro 

piris statusis miniWebis sakiTxs; b) sazogadoebrivi yuradRebis an 

cnobismoyvareobis statusis miniWebis sakiTxs; g) azris an faqtis 

statusis miniWebis sakiTxs.“41 swored am ukanasknelma gaxada mo-

sarCelis pozicia mtkicebis procesSi gansakuTrebiT rTuli, rame-

Tu azrisa da faqtis gansxvaveba xSirad Zalian rTulia, xolo mo-

sarCelis piradi araqonebrivi ufleba ki daucveli rCeba. 

                                                           
40 kotetiSvili i., gamoxatvis Tavisufleba, t.2, gamoxatvis Tavisufleba 

saqarTveloSi, Tbilisi, 2005, 20. 
41 iqve, 32. 
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mtkicebis tvirTis gadanawilebis es midgoma gaziarebulia kano-

nis me-13 muxlSic, romelic arsebiTad mcdari faqtis Semcveli da 

pirisTvis zianis mimyenebeli, misi saxelis gamtexi gancxadebis 

gavrcelebisaTvis pasuxismgeblobas awesebs. miTiTebuli normis Ta-

naxmad, pirs samoqalaqosamarTlebrivi pasuxismgebloba ekisreba ker-

Zo piris ciliswamebisaTvis, Tu mosarCele sasamarTloSi daamtki-

cebs, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 

uSualod mosarCelis Sesaxeb da am gancxadebiT mosarCeles ziani 

miadga. normis Sinaarsidan gamomdinare, mosarCeles SeiZleba mou-

wios iseTi faqtebis ararsebobis mtkiceba, romelic saerTod arc 

arsebobda, aseTi kuTxiT faqtebis damtkiceba ki faqtobrivad mtki-

cebis tvirTisaTvis Tavis garTmevas gamoricxavs. 

sagulisxmoa me-7 muxlis me-7 punqti, romlis Tanaxmadac, im 

SemTxvevaSi, Tu mopasuxe ar gaamxels im wyaros, saidanac man faq-

tebis gavrcelebisas ixelmZRvanela, es ar aris misi sawinaaRmdego 

gadawyvetilebis miRebis safuZveli. mocemuli norma mizanSewonilia 

ganvixiloT samoqalaqo saproceso kodeqsis 136-e muxlis me-5 na-

wilTan mimarTebiT. Tu werilobiTi mtkicebulebis wardgenaze ara-

sapatio mizeziT uars ambobs erT-erTi mxare, romelic ar uaryofs, 

rom mtkicebuleba mis xelTaa, sasamarTlos SeuZlia mtkicebulebis 

gamoTxovis Sesaxeb Suamdgomlobis aRmZvreli piri gaaTavisuflos 

im faqtis mtkicebis tvirTisagan, romelic am mtkicebulebiT unda 

daedasturebina da aseTi tvirTi gadaakisros mxares, romelic uars 

mbobs werilobiTi mtkicebulebis wardgenaze. vfiqrob, marTalia, 

mopasuxis mier informaciis wyaros gamxelaze uari ar aris avto-

maturad misi sawinaaRmdego gadawyvetilebis gamotanis safuZveli, 

magram mosarCelis mier aRniSnuli saproceso uflebis gamoyenebisa 

da mtkicebulebis mopasuxisagan gamoTxovis SemTxvevaSi, igi sasa-

marTlos davalebiT valebuli xdeba, aRniSnuli mtkicebuleba war-

moadginos, xolo warmoudgenlobis SemTxvevaSi, es faqti dadastu-

rebulad miiCneva da mopasuxes am faqtis sisworis mtkiceba daeva-

leba. 
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2.2. mtkicebis standarti qarTuli, ucxouri da  

saerTaSoriso sasamarTloebis praqtikaSi 

2.2.1. qarTuli sasamarTlo praqtika 

 

piradi araqonebrivi uflebebis dacvis sakiTxebTan dakavSirebiT, 

qarTuli sasamarTlo praqtika arc Tu ise mwiria. vxvdebiT gadawy-

vetilebebsac, romlebSic mtkicebis tvirTis gadanawilebasTan da-

kavSirebuli sakiTxebi ganmartebulia. am kuTxiT mniSvnelovania 

sasamarTlo praqtikis gaanalizeba 2004 wlis 24 ivnisis sakanonm-

deblo cvlilebebamde da mis Semdeg. 

„adamianis uflebaTa evropis konvenciisa da gansakuTrebiT evro-

puli sasamarTlos precedentuli samarTlis gamoyenebis Tvalsa-

zrisiT, Zalze mniSvnelovania Tbilisis saolqo sasamarTlos 2002 

wlis 3 ivlisis gadawyvetileba, romelic exeba v. asaTianis sar-

Cels samauwyeblo kompania „rusTavi-2-is“, gadacema „60 wuTis“ 

wamyvanis a. gogiCaiSvilisa da i. kereseliZis winaaRmdeg. mosarCele 

v.asaTianis sarCelis mixedviT, 2001 wlis 1 aprils samauwyeblo 

kompania „rusTavi-2“-ma da a. gogiCaiSvilma gadacema „60 wuTis“ 

meSveobiT sajarod gaavrceles mosarCelis pativis, Rirsebisa da 

saqmiani reputaciis Semlaxveli informacia. mosarCelis azriT, mo-

pasuxeebma: i. kereseliZem da gadacemis avtorma a. gogiCaiSvilma 

gadacemaSi mosarCele daadanaSaules ori adamianis mkvlelobaSi, 

ucxo qveynis specsamsaxurebTan TanamSromlobasa da saxelmwifo 

kreditis aramiznobrivad gamoyofaSi.“42 

„...precedentis gamoyenebiT saolqo sasamarTlom aseve aRniSna, 

rom: „...kereseliZis mier gavrcelebuli yvela gancxadeba cnobebia 

faqtebis Sesaxeb, romelsac sWirdeba mtkiceba. sinamdvilesTan Sesa-

bamisobis mtkicebis tvirTi ki imave lingensis saqmeze dadgenili 

standartiT da saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 

punqtis Sesabamisad ekisreba mis gamavrcelebels... saolqo sasamar-

Tlom gadawyvetilebaSi miuTiTa, rom „mopasuxeTa mier gavrcele-

                                                           
42 korkelia k., adaminis uflebaTa evropuli sasamarTlos precedentuli 

samarTlis roli saqarTvelos sasamarTloebis praqtikaSi, adaminis ufle-

baTa dacva erovnul da saerTaSoriso samarTalSi, Tbilisi, 2002, 90. 
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buli cnobebi faqtebis Sesaxeb aSkarad laxavs valeri asaTianis 

pativs, Rirsebasa da saqmian reputacias, vinaidan isini Seicaven 

mtkicebas mosarCelis mier kanonis, moralis normebis darRvevisa da 

uRirsi saqcielis Cadenis Sesaxeb, rac imaSi gamoixateba, rom mopa-

suxeebma v.asaTians brali dasdes umZimes danaSaulTa - ritualuri 

mkvlelobis, ucxo qveynis spec-samsaxurebTan TanamSromlobis, Ta-

namdebobis borotad gamoyenebisa da uflebamosilebis gadametebaSi. 

mopasuxeebma verc erTi mtkicebulebiT ver uzrunvelyves maTi ver-

siis sinamdvilesTan Sesabamisobis damtkiceba.~ saolqo sasamarTlom 

aRniSna, rom „rusTavi-2-isa“ da Jurnalist a. gogiCaiSvilis mier 

„tendenciurad iqna gaSuqebuli irakli kereseliZis zemoaRniSnuli 

versia, rac imaSi gamoixateba, rom a. gogiCaiSvilma cnobebs Tavisi 

daskvnebiT SesZina damajerebloba da sazogadoebas miawoda rogorc 

utyuari da dadasturebuli faqtebi, riTac Selaxa valeri asaTia-

nis pativi, Rirseba da saqmiani reputacia.~43 

saolqo sasamarTlom evropuli sasamarTlos gadawyvetilebis 

(`lingensi avstriis winaaRmdeg~) safuZvelze aRniSna, rom v. asa-

Tianis mimarT gakeTebuli gancxadebebi, sasamarTlos azriT, „...aris 

cnobebi faqtebis Sesaxeb, rac damtkicebas eqvemdebareba da romlis 

sinamdvilesTan Sesabamisobis mtkicebis valdebuleba adamianis uf-

lebaTa evropuli sasamarTlos mier lingensis saqmeze dadgenili 

standartis mixedviT, ekisreba mis gamavrcelebels.“ saolqo sasa-

marTlom aseve miuTiTa, rom „dasaxelebuli precedentis mixedviT: 

„Jurnalistebi aseT SemTxvevaSi ver gaeqcevian sasamarTlos mier 

damnaSaved cnobas, Tuki isini ver daamtkiceben TavianTi gancxadebe-

bis simarTles.“44 

saolqo sasamarTlo Tavis gadawyvetilebaSi daeyrdno ara mxo-

lod saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 nawilis45 

moTxovnebs, aramed ganacxada isic, rom mtkicebis tvirTis dakisre-

bas cnobebis gamvrceleblisaTvis, iTvaliswinebda adamianis ufleba-

                                                           
43 iqve, 91. 
44 iqve, 92. 
45 igulisxmeba 2004 wlis 24 ivnisamde arsebuli sakanonmdeblo mowesri-

geba. 
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Ta evropuli sasamarTlos praqtikac (`lingensi avstriis winaaRm-

deg~). aRsaniSnavia, rom saolqo sasamarTlos amgvari Sefaseba ada-

minis uflebaTa evropuli sasamarTlos miTiTebul gadawyvetile-

basTan dakavSirebiT arasworia. miTiRebul davaSi saqmis arsi mdgo-

mareobda imaSi, rom lingensma, romelic venis erT-erTi gazeTis 

Jurnalisti iyo, 1975 wlis oqtomberSi, avstriis mTavari arCevne-

bis Semdeg gamoaqveyna ori statia, sadac akritikebda arCevnebSi 

gamarjvebul federalur kancler bruno kraiskis. kritika exeboda 

kancleris gadawyvetilebas, koalicia Seeqmna im partiasTan, romel-

sac nacisturi warsulis mqone adamiani xelmZRvanelobda. statiaSi 

mxilebuli iyo kancleris mier yofili nacistebisaTvis sistematu-

ri politikuri Tanadgomis gawevis mcdelobac. kancleris saCivris 

safuZvelze, avstriis sasamarTloebma es gancxadebebi Seuracxmyof-

lad miiCnies da Jurnalisti 15 000 SilingiT daajarimes avstriis 

sisxlis samarTlis kodeqsis 111-e paragrafis46 safuZvelze. amave 

paragrafis me-3 punqtiT dadgenili standartiT, romelic faqtebis 

sisworis mtkicebis tvirTs mis gamvrcelebels akisrebda, erovnul-

ma sasamarTloebma gadawyvites, rom Jurnalistma ver SeZlo daemt-

kicebina Tavisi braldebis simarTle. „adamianis uflebaTa evropul-

ma sasamarTlom aRniSnul saqmeSi daadgina konvenciis me-10 muxlis 

darRveva da ganmarta, rom avstriis sasamarTloebis midgoma mcdari 

iyo, radgan mosazrebis (SefasebiTi msjelobis) faqtebiT damtkiceba 

SeuZlebelia; amitom, arc is SeiZleba, rom vinmes am mosazrebebis 

sisworis damtkiceba daevalos.“47 „avstriis sasamarTloebis midgo-

ma faqtebis sizustis mtkicebasTan da gamoxatvis kavSirebiT sasa-

marTlom arasworad miiCnia. sasamarTlom xazgasmiT aRniSna 

,,faqtebsa~ da `SefasebiT msjelobebs~ Soris arsebuli gansxvaveba 

da dasZina, rom ,,SefasebiTi msjelobis~ simarTlis damtkiceba ga-

                                                           
46 „nebismieri piri, romelic mesame pirs brals sdebs misi Tanamdebobrivi 

mdgomareobisaTvis Seuferebeli formiT an damokidebulebiT, pativisa da 

Rirsebis sawinaaRmdego moqmedebiT an iseTi formiT, romelic Seuracxyofs 

an amcirebs mas sazogadoebis winaSe, isjeba Tavisuflebis aRkveTiT ara 

umetes eqvsi Tvisa an jarimiT.“ 
47 Lingens v. Austria, [ECtHR], App.no. 9815/82, 8.07.1986, Para.45. 
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dauWreli amocanaa.“48 aRniSnulidan gamomdinare, sasamarTlom lin-

gensis gancxadebebi miiCnia mosazrebebad da amdenad, maTi sinamdvi-

lesTan Sesabamisobis damtkicebis sakiTxic lingenss ar daakisra. 

saolqo sasamarTlos miTiTeba mtkicebis tvirTis amgvar gadanawi-

lebaze arasworia imdenad, ramdenadac gamvrceleblisaTvis mis daki-

srebas iTvaliswinebda erovnuli kanonmdebloba, kerZod ki sisxlis 

samarTlis kodeqsi da adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebaSi arc ki yofila sasamarTlos mier gakeTebuli Se-

faseba imis Taobaze, rom gavrcelebuli cnobebis siswore gamvrce-

lebels unda emtkicebina. amasTan, dauSvebeli iyo avstriis sisxlis 

samarTlis kodeqsiT gaTvaliswinebuli mtkicebis tvirTis gadana-

wilebis samoqalaqo saproceso kodeqsiT dadgenil mtkicebis 

tvirTTan gaigiveba. „marTalia, garkveul SemTxvevebSi, samoqalaqo 

pasuxismgeblobis dakisrebis winapirobebsa da sisxlissamarTlebri-

vi pasuxismgeblobis dakisrebis safuZvlebs Soris SesaZloa Tanxve-

dra arsebobdes, magram gansaxilvel saqmeSi moTxovna zianis ana-

zRaurebaze samoqalaqo samarTlis principebiT unda ganxiluliyo“ 

... „pasuxismgeblobis sakiTxis gadawyveta damoukidebel samarTle-

briv Sefasebas moiTxovda im kriteriumebisa da mtkicebis standar-

tis safuZvelze, rac gansxvavdeboda sisxlissamarTlebrivi pasux-

ismgeblobis dakisrebisas gamosayenebeli kriteriumebisa da stan-

dartebisagan.“49 saolqo sasamarTlos mxridan araswori iyo sis-

xlis samarTlis SemadgenlobiT dadgenili mtkicebis standartis 

samoqalaqo procesSi gadmotana da maTi erTmaneTTan gaigiveba. 

sakanonmdeblo cvlilebebis Semdeg, Seicvala sasamarTlo praq-

tikac da uzenaesi sasamarTlos precedentebSi vxvdebiT, rom „sity-

visa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoniT 

mtkicebis tvirTi ekisreba mosarCeles, mosarCelea valdebulia 

amtkicos, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 

                                                           
48 iqve, Para.46. 
49

 Ringvold v. Norway,[ECtHR], App. no. 34964/97, 11.02.2003, Para.38; abesaZe d., 

danaSauliT miyenebuli zianis anazRaurebis wesi samoqalaqo saproceso 

samarTalSi _ erovnuli praqtika da saerTaSoriso gamocdileba, stunden-

turi samarTlebrivi Jurnali, Tbilisi, 2014, 17. 
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mis Sesaxeb, am gancxadebiT mas miadga ziani da mopasuxe braleulad 

moqmedebda.“50 

 

2.2.2. adaminis uflebaTa evropuli sasamarTlos praqtika 

 

adamianis uflebaTa evropuli sasamarTlos mier ganxilul saq-

meTa Soris, romlebic sityvisa da gamoxatvis Tavisuflebisa da 

piradi araqonebrivi uflebebis konkurencias exeboda, zemoTnaxsenebi 

lingensis saqmeze miRebuli gadawyvetileba erT-erTi umniSvnelova-

nesia. garda amisa, yuradsaRebia evropuli sasamarTlos kidev ram-

denime gadawyvetileba, romlebSic saubaria mtkicebis tvirTis gada-

nawilebis sakiTxebze. 

am mxriv, sainteresoa gadawyvetileba saqmeze `torgeir tor-

geirsoni islandiis winaaRmdeg~. torgeir torgeisonma presaSi gaa-

keTa gancxadeba, romelic islandiaSi gavrcelebul policiur sim-

xeces exeboda. man policiis oficrebi „uniformian mxecebs“ Seada-

ra. policiis qcevebi daxasiaTebuli iyo, rogorc daSinebiTi, uka-

nono, daudevari da uniWo. erovnul sasamarTloebSi mister tor-

geisoni damnaSaved cnes policiis im wevrebis ciliswamebisTvis, 

romlebic sadavo gamonaTqvamSi calsaxad identificirebulebi ar 

iyvnen da mosarCeles jarimis gadaxda daakisres. evropulma sasa-

marTlom miiCnia, rom am SemTxvevaSi simarTlis moTxovna iqneboda 

aragonivruli, SeuZlebelic ki da ganacxada, rom presa TiTqmis 

verafers ver dabeWdavda, Tuki mas mxolod sruliad damtkicebuli 

faqtebis gamoqveynebas mosTxovdnen. sasamarTlos azriT, mosarCele 

aRmoCnda aragonivruli da SesaZloa, gadauWreli amocanis winaSe 

maSin, rodesac mas sakuTari gancxadebebis sisworis damtkiceba daa-

vales.51 

mtkicebis tvirTis gadanawilebasTan dakavSirebiT sagulisxmoa 

aseve adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 

                                                           
50 saqarTvelos uzenaesi sasamarTlos 2008 wlis 16 maisis #as-810-1129-

07 ganCineba. 
51 Thorgeir Thorgeirson v. Iceland, [ECtHR], App.no. 13778/88, 25.06.1992, Pa-

ra.62. 
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saqmeze “Bergens Tidende” norvegiis winaaRmdeg~. yoveldRiurma ga-

zeTma “Bergens Tidende”-m gamoaqveyna masalaTa seria eqimis mier 

klinikaSi Catarebul warumatebel plastikur operaciebze. amasTan, 

zogierT maTgans Tan axlda dokumenturi fotomasala. norvegiis 

uzenaesma sasamarTlom “Bergens Tidende” damnaSaved cno saxelis 

gamtexi cnobebis gavrcelebaSi, ramdenadac statiebSi moyvanili 

mravali mtkicebuleba sasamarTlom dausabuTeblad miiCnia. momCiva-

nis mier faqtebis mtkicebis tvirTTan dakavSirebiT evropulma sa-

samarTlom aRniSna, rom ,,aucilebelia, arsebobdes gansakuTrebuli 

mizezebi, vidre gazeTi gaTavisufldeba misi Cveuli movaleobisagan 

- daadasturos im faqtobrivi gancxadebebis namdviloba, romelic 

Sinaarsobrivad saxelis gamtexs warmoadgens. imis garkvevisas, Tu 

ramdenad arsebobda aRniSnuli mizezebi, unda Sefasdes gancxadebe-

bis buneba da xasiaTi, agreTve, unda ganisazRvros, ramdenad sarwmu-

noa gazeTis wyaroebi aRniSnul sakiTxTan dakavSirebiT“.52 sasamar-

Tlom miiCnia, rom momCivans ar gadaumowmebia misi wyaroebis namd-

viloba statiebis gamocemamde. am saqmis ganxilvisas adamianis uf-

lebaTa evropis sasamarTlom mxedvelobaSi miiRo is faqti, rom 

sadavo statiaTa seriaSi aRwerili iyo konkretuli SemTxvevebi, 

romlebic efuZneboda im adamianebis gamocdilebas, romelTa kosme-

tikuri operaciebi warumatebeli aRmoCnda. es Zalze mniSvnelovani 

problemaa adamianis janmrTelobis dacvis TvalsazrisiT, amitom, 

sazogadoebrivi interesis gaTvaliswinebiT, msgavsi masalis gamoq-

veyneba gamarTlebulia. sasamarTlom mxedvelobaSi miiRo isic, rom 

SesaZloa, Jurnalisturi eTikis dacvis TvalsazrisiT, Jurnaliste-

bi arasakmarisad koreqtulad moqmedeben, magram sasamarTlo 

daeyrdno samarTlebrivi normebis standartul midgomas, romlis 

Tanaxmadac, „arc erT sasamarTlos ar SeuZlia ukarnaxos Jurnal-

ists, rogori meTodebi gamoiyenos movlenebis aRwerisas“53. 

 

  

                                                           
52 Bergens Tidende v. Norway, [ECtHR], App.no. 26132/95, 2.05.2000, Para.51. 
53 iqve, Para.53. 
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2.2.3. aSS-is sasamarTlo praqtika 

 

„sityvisa da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos ka-

noni warmoadgens amerikul samarTalSi gabatonebul models.54 ami-

tom mizanSewonilia im qveynis precedentuli samarTlis mimoxilva, 

saidanac safuZvels iRebs qarTuli kanoni. 

mtkicebis standartTan mimarTebiT mniSvnelovania aSS-is uzenaesi 

sasamarTlos 1931 wlis gadawyvetileba saqmeze `nairi minesotas 

winaaRmdeg~.55 miTiTebul saqmeSi henepinis olqis prokurorma da 

SemdgomSi gubernatorma _ floid olsonma sasamarTloSi uCivla 

gazeTs _ “Saturday Press”, minesotas StatSi moqmedi im kanonis sa-

fuZvelze, romliTac wesrigis darRvevad miiCnevda „boroti, skan-

daluri da cilismwamebluri“ gazeTebisa da publikaciebis gamoce-

mas. kanonis teqstSi ewera, rom yvela pirs, romelic sazogadoe-

brivi wesrigis amgvar damrRvevad iqneba miCneuli, gazeTisa Tu 

publikaciis gamocema aekrZaleba. sarCelSi, romelic olsonma sasa-

marTloSi Seitana, aRniSnuli iyo Semdegi: gazeTSi gamoqveynebuli 

cnobebiT, samarTaldamcav organoebsa da moxeleebs ar SeswevdaT 

unari, gamoevlinaT da daesajaT saTamaSo biznesSi, alkoholis kon-

trabandasa da reketul saqmianobaSi CarTuli pirebi, romlebic 

ebraeli gangsteris mfarvelobiT sargeblobdnen. minesotaSi moqmedi 

kanonmdeblobis Tanaxmad, sajaro moxeleebs SeuZliaT, sasamarTlo-

Si uCivlon gamomcemlebs skandaluri da cilismwamebluri sagamom-

cemlo saqmianobisaTvis, gansakuTrebiT, Tu es gamocema sajaro mox-

eleebis mier Cadenil gadacdomebze, samsaxurebriv gulgrilobaze 

saubrobs. Tu gamomcemeli an mesakuTre mosamarTles ar warudgens 

mtkicebulebebs, romliTac igi daamtkicebs, rom publikacia swor 

informacias Seicavs da gamoqveynebulia keTili ganzraxviT da ga-

marTlebuli miznebiT, mis mier gazeTis Semdgomi gamocema dasjadia, 

ramdenadac sasamarTlos upativcemulobad aris miCneuli. uzenaesma 

sasamarTlom daadgina, rom mtkicebis tvirTis amgvari dakisreba 

                                                           
54 kotetiSvili i., gamoxatvis Tavisufleba t.2, gamoxatvis Tavisufleba 

saqarTveloSi, Tbilisi, 2005, 54. 
55 Near v. Minnesota, 283 U.S. 697. 
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presaze warmoadgens misi Tavisuflebis im garantiebis darRvevas, 

romlebic meToTxmete SesworebiT aris aRiarebuli da vrceldeba 

Statebze. swored es aris cenzuris arsi.56 

aSS-is sasamarTlo praqtikaSi am kuTxiT precedentul gadawyve-

tilebadaa miCneuli “New York Times” salivanis winaaRmdeg~.57 am 

saqmeSi alabamas StatSi arCeuli sami komisaridan erT-erTma, sali-

vanma, sasamarTloSi sarCeli Seitana gazeT “New York Times”-is 

winaaRmdeg, romelmac gamoaqveyna gancxadeba. mosarCelem es gancxa-

deba cilismwameblurad miiCnia, radgan misi ramdenime fragmenti 

Seicavda araswor faqts da exeboda policiis qmedebas studentebis 

mier samoqalaqo uflebebis dasacavad gamarTul demonstraciaze. 

salivani davobda, rom sareklamo gancxadebaSi moyvanili faqtebi, 

romelSic konkretul pirze ar iyo saubari, sinamdvileSi, mas ex-

eboda, radgan policiis departamentis zedamxedveloba swored misi 

movaleoba iyo. uzenaesma sasamarTlom aRniSna, rom pirveli Seswo-

rebis intepretaciis Sedegad miRebuli garantiebi ganuxrelad ua-

ryofs gamonaklisis dawesebas simarTlis testisaTvis, gansakuTre-

biT ki iseTs, romelic simarTlis mtkicebis tvirTs gamvrcelebels 

akisrebs.58 

 

V. daskvna 

 

saqarTvelos konstituciis me-17 muxliT pirovnebis pativi da 

Rirseba daculia absoluturi privilegiiT, samoqalaqo kodeqsi ki 

piris pirad araqonebriv uflebebs maTi Sinaarsis gaTvaliswinebiT 

samoqalaqo brunvis umniSvnelovanes obieqtad miiCnevs da dacvis 

sakanonmdeblo reglamentirebasac axdens. amis sapirwoned dgas sxva 

piris sityvisa da gamoxatvis Tavisufleba, romelic ZiriTad uf-

                                                           
56 oqruaSvili m., kotetiSvili i., gamoxatvis Tavisufleba, t.1, gamoxatvis 

Tavisufleba aSS-sa da evropaSi, Tbilisi, 2005, 168. 
57 New York Times Co. v. Sullivan, 376 U.S. 254. 
58 oqruaSvili m., kotetiSvili i., gamoxatvis Tavisufleba, t.1, gamoxatvis 

Tavisufleba aSS-sa da evropaSi, Tbilisi, 2005, 177. 
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lebaTa ricxvs ganekuTvneba da konstituciiTa da „sityvisa da ga-

moxatvis Tavisuflebis Sesaxeb“ kanoniTaa daculi. 

am ori umniSvnelovanesi uflebis dacvisas samarTliani balansis 

uzrunvelsayofad saWiro iyo maTi konkurenciis pirobebSi, sasa-

marTlos mier romelime uflebis SezRudvis legitimuri miznis 

dasadgenad mtkicebis sagnis sworad gansazRvra da swori sakanonm-

deblo regulaciebis pirobebSi mxareTa Soris mtkicebis tvirTis 

sworad gadanawileba. am mizniT 2004 wlis 24 ivniss ganxorcielda 

sakanonmdeblo cvlilebebi da miRebul iqna axali kanoni „sityvisa 

da gamoxatvis Tavisuflebis“ Sesaxeb, romliTac kanonmdebelma 

mtkicebis tvirTis gadanawilebis manamde arsebul wesze uari Tqva 

da is mopasuxisagan (misi gamvrceleblisagan) mosarCeleze (uarmyo-

felze) gadaitana, riTac Seuqmna sityvisa da gamoxatvis Tavisuf-

lebas ufro meti instituciuri garantia. amiT qarTuli kanonm-

debloba ufro metad dauaxlovda im standartebs, romlebic sazR-

vargareTis qveynebSia miRebuli. 

cxadia, rom pirs ar unda daevalos mis mier gavrcelebuli mo-

sazrebebis sisworis mtkicebis tvirTi, magram adamianis Rirseba, 

rogorc absoluturad garantirebuli ufleba, dacvis ukeTes meqa-

nizms moiTxovs. xolo vinaidan sityvisa da gamoxatvis Tavisufleba 

absolutur ufleba araa, piris mier gamoTqmuli mosazrebebic 

SeiZleba SeizRudos sxva pirTa uflebebis dacvis uzrunvelsayo-

fad. am kuTxiT kanonis midgoma, romliTac faqtebisa da mosazrebe-

bis gamijvnis mtkicebis tvirTis mTlianad mosarCeles ekisreba, 

faqtobrivad SeuZlebels xdis sasamarTlo procesis warmatebiT 

dasrulebis SesaZleblobas, radgan TiTqmis dauZleveli amocanaa 

imis mtkiceba, Tu ra formiT gamoxata pirma Tavisi ufleba, _ 

azris Tu faqtis saxiT. 

sakanonmdeblo cvlilebebma mtkicebis tvirTi faqtebis usworo-

basTan dakavSirebiT daakisra mosarCeles da amiT igi SesabamisobaSi 

movida samoqalaqo saproceso kodeqsis 102-e muxlis pirveli na-

wilis danawesTan, Tumca mosazrebebis absoluturi privilegiiT 

dacviT da azrisa da faqtis gamijvnis mtkicebis tvirTis uflebis 
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SezRudvis iniciatorze dakisrebiT, piris piradi araqonebrivi uf-

lebebi dacvis efeqturi saSualebebis gareSe darCa. 


