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kerZo cxovrebisa da saadvokato saidumloebis  

samoqalaqosamarTlebrivi dacva 

 

mixeil biWia 

 

Sesavali 

 

kerZo cxovrebis dacva aqtualuria rogorc Teoriuli, ise praqtikuli TvalsazrisiT. aR-

niSnuls isic adasturebs, rom es problema ar yofila qarTul iuridiul literaturaSi spe-

cialuri kvlevis sagani. amasTan, araa mkveTrad gansazRvruli kerZo cxovrebis sferoebi, rac 

garkveul bundovanebas iwvevs. amitom, upirveles yovlisa, dasadgenia kerZo cxovrebis cnebis 

moculoba, raTa gairkves mxareebi, romlebsac SeiZleba kerZo sfero moicavdes. swored am ga-

gebiT, sainteresoa, Tu ra mimarTeba arsebobs kerZo cxovrebasa da saadvokato saidumloebas 

Soris, Tumca aRniSnulis warmosaCenad saadvokato saidumloebis sferoebic unda ganisazRvros. 

aseve, marTalia, kerZo cxovrebisa da saadvokato saidumloebis dacvis gansaxilvelad aucile-

belia am sakiTxis saprocesosamarTlebrivi aspeqtebic dagvWirdes, magram am kvlevaSi ZiriTadi 

aqcentebi kerZo cxovrebisa da saadvokato saidumloebis samoqalaqosamarTlebriv dacvaze ga-

keTdeba. es gansakuTrebiT sainteresoa, Tu saqarTvelos samoqalaqo kanonmdebloba iqneba Ses-

wavlili adamianis uflebaTa evropuli konvenciis me-8 muxlTan da zogadad evropul samar-

TalTan mWidro kavSirSi. amdenad, problemis am WrilSi dayeneba Teoriul da praqtikul dat-

virTvas atarebs. 

kvlevis mizania saadvokato saidumloebisa da kerZo cxovrebis mxareebis gansazRvra; maT So-

ris mimarTebebis gamokveTa saqarTvelos kanonmdeblobisa da adamianis uflebaTa evropuli kon-

venciis ganxilvis safuZvelze. aseve, kerZo sferosa da saadvokato saidumloebis samoqala-

qosamarTlebrivi dacvis Cveneba. aq mizanSewonilia problemis ganxilva pasuxismgeblobis safuZ-

velTa WrilSi, raTa gaimijnos konkretuli samarTlebrivi moTxovnebi.  

zemoT warmodgenili problemebi Seswavlili unda iyos sociologiuri, SedarebiTsamarTle-

brivi, normatiul-dogmaturi, analizisa da sinTezis Tu sxva meTodebis gamoyenebiT, rac Temis 

irgvliv arsebuli mosazrebebis fonze mokrZalebuli winadadebebis warmodgenis saSualebasac 

mogvcems. 

 

1. kerZo cxovreba 

 

rogorc aRiniSna, kerZo sferosa da saadvokato saidumloebas Soris mimarTebebis gamosakve-

Tad aucilebelia, upirveles yovlisa, am sikeTeebis Seswavla. TviT kerZo cxovrebis arsis gan-

sazRvra sajaro cxovrebis cnebis dadgenas ukavSirdeba, vinaidan sajaro sferos definirebis 

Semdeg kerZo cxovrebis Sinaarsic gairkveva.1 termini “public“ gamoiyeneba saxalxos, sajaros, 

sazogadod cnobili movlenebis Tu sajaro pirebis aRsaniSnavad. igi `kerZos~ antonimia.2 amitom, 

farTo gagebiT, sajaro da sazogadoebrivi sferoebi identuri mniSvnelobisaa da maT aerTianebs 

                                                 
 samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis 

mowveuli leqtori, Tbilisis saswavlo universitetis asocirebuli profesori. 
1 sajarooba ganisazRvreba ZiriTadad kerZo cxovrebis sapirispirod. Lesch W., Medienethik zwischen öffentlichem und 

Privatem, Im  Zoom K&M Nr. 11, Juli 1998, 40.  

<http://www.medienheft.ch/uploads/media/11_ZOOM_KM_08_Walter_Lesch_Medienethik.pdf> [06.04.2011]. 
2 Oxford, Advanced Learner’s Dictionary, 2002, 1022-1023. 

http://www.medienheft.ch/uploads/media/11_ZOOM_KM_08_Walter_Lesch_Medienethik.pdf
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gansazRvruli sajaro funqcia. Tumca, viwro gagebiT, sajaro cxovreba, savaraudod, rogorc 

saxelisuflo, ise arasaxelisuflo interesebisTvis saqmianobas unda exebodes.   

rac Seexeba kerZo cxovrebas, qarTuli enis ganmartebiTi leqsikonis mixedviT, terminSi `ker-

Zo~ moiazreba piris kuTvnili, is, rasac ara aqvs saxelmwifoebrivi an sazogadoebrivi xasiaTi, 

rac dakavSirebulia calkeuli pirovnebis moqmedebasTan, sakuTrebasTan, is, rac TviTon pirovne-

bas exeba, piradi.3 amdenad, piradia is, rac mxolod erT pirs exeba, aris erTi piris interese-

bis Sesabamisi, pirovnuli, personaluri, kerZod, individualuri.4 amasTan, oqsfordis leqsiko-

nis Tanaxmad, `kerZo cxovrebaSi~ moiazreba: (1) sajaro interesisgan ganmartoebulad cxovreba; 

(2) kerZo an faruli adgili; kerZo oTaxebi; (3) arasajaro;5 (4) kerZo sakiTxi, saidumloeba; 

piradi saqme an urTierTobebi. seqsualuri organoebi; (5) intimuri urTierTobebi; (6) adgilis 

TviTon arCeva.6 Sesabamisad, kerZo da piradi sferoebs Soris gvarisa da saxis damokidebuleba 

arsebobs.7 amasTan, ramdenime kerZo xasiaTis aspeqtisa da piradi sferos sinTezi qmnis axal 

movlenas kerZo sferos saxiT,8 romelic piradi cxovrebis Sinaarss ar emTxveva. yvela piradi 

aris kerZo, magram ara piriqiT, Tumca, amis gaTvaliswinebiT, zogierT konteqstSi SeiZleba ker-

Zo Caenacvlos pirads. 

dRevandel epoqaSi xSirad wamoiWreba sajaro da kerZo sferoTa sazRvrebis problema. is, 

faqtobrivad, exeba individsa da sazogadoebas Soris urTierTmimarTebis dadgenas, rac `me~-sa da 

`Cven~-s Soris balansis povnas gulisxmobs.9 saqme isaa, rom sajarooba qmnis kerZo cxovrebis 

aucileblobas. maT Soris iseTive mimarTebaa, rogoricaa marjvena da marcxena xels an poziciasa 

da opozicias Soris.10 dRes sajaro da kerZo sferoebs Soris balansi xSirad irRveva, vinaidan 

Cveulebriv `uneblie~ saqcieli ganixileba im gagebiT, rom pirebi garSemomyofT acnoben sakuTar 

gancdebs da am formiT aSiSvleben emociebs.11   

amdenad, kerZo sferod unda ganixilebodes is, rac araa sajaro12 da gamoixateba arasajaro 

sawyisebze agebuli urTierTobis TavisuflebaSi,13 sadac pirebis an socialuri institutebis 

mxridan Careva dauSvebelia14 da SesaZlebelia sakuTari Sexedulebisamebr moqmedeba15 da ekonomi-

kur sferoSi pirovnebis ganviTareba.16 amdenad, kerZo cxovrebis cnebis moculoba didia17 da 

moicavs saojaxo cxovrebas, romelic mowesrigebulia saojaxo samarTliT, saidumlo informa-

                                                 
3 qarTuli enis ganmartebiTi leqsikoni, t. IV, Tbilisi, 1955, 1149. 
4 qarTuli enis ganmartebiTi leqsikoni, t. VI, Tbilisi, 1960, 192. 
5 Oxford, Advanced  learner’s  Dictionary, 2002, 1006 
6 Oxford English Dictionary 1989, 515. ix,. Siegetsleitner A., Forschungsinstitut für Angewandte Ethik, Forschungsberichte und 

Mitteilungen (herausgegeben von Siegetsleitner A. und Neumaier O.), Heft 29, Salzburg, 2002, 22, <http://www.uni-

salzburg.at/pls/portal/docs/1/467581.PDF> [11.09.09] 
7 baqraZe k., logika, Tbilisi, 1946, 49-50. 
8 sinTezis Sesaxeb ix. avaliani s., Teoriuli filosofia, Tbilisi, 2007, 40-41. 
9 eliasi n., civilizaciis procesis Sesaxeb, sociogenetikuri da fsiqogenetikuri gamokvlevebi, w. I, i. wereTlis 

Targmani, Tbilisi, 2005, 14-40. 
10 Demirovic A., Hegemonie und das Paradox von privat und öffentlich, Dienstag, 02. März 2004 um 00:00 Uhr – Aktualisierts 

Montag, 01.  März 2010 um 22:22 Uhr, 10, <http://www.pumuck.de/projekte-a-veranstaltungsreihen/2010-veranstaltungsreihe-zu-

neoliberaler-hegemonie-und-aneignungsformen/147-hegemonie-und-das-paradox-von-privat-und-oeffentlich-.pdf>    [06.04.2011] 
11 Сеннет Р., Падение публичного человека, Перевод с английского /Перевод О. Исаева, Е. Рудницкая, Вл. Софронов, К. 

Чухрукидзе. М., 2002, 33. 
12 kerZo SeiZleba sajarod iqces. ix., Lesch W., Medienethik zwischen öffentlichem und Privatem, Im Zoom   K&M Nr. 11, Juli 

1998, 45. <http://www.medienheft.ch/uploads/media/11_ZOOM_KM_08_Walter_Lesch_Medienethik.pdf>  [06.04.2011]. 
13 Петрухин И., Личная жизнь: пределы вмешательства, М., 1989, 7-8. 
14 Pauer-Studer H., Privatheit: “Ein ambivalenter, aber unverzichtbarer Wert,” 3. <http://www.oeaw.ac.at/ita/privconf/pauer-

studer.pdf> [10.09.10]. 
15 <http://www.dkmotion.at/these/privatheit_oeffentlichkeit_david_koehlmeier.pdf> [25.01.2010]. 
16 aramaterialuri uflebebis Sinaarsi moicavs qonebriv elementebs. ix., Wasserburg K., Der Schutz der Persönlichkeit im 

Recht der Medien, Heidelberg, 1988, 53. 
17 rac ufro mcirea cnebis niSnebi, miT ufro didia am cnebis moculoba. baqraZe k., logika, Tbilisi, 1946, 45. 

http://www.uni-salzburg.at/pls/portal/docs/1/467581.PDF
http://www.uni-salzburg.at/pls/portal/docs/1/467581.PDF
http://www.pumuck.de/projekte-a-veranstaltungsreihen/2010-veranstaltungsreihe-zu-neoliberaler-hegemonie-und-aneignungsformen/147-hegemonie-und-das-paradox-von-privat-und-oeffentlich-.pdf
http://www.pumuck.de/projekte-a-veranstaltungsreihen/2010-veranstaltungsreihe-zu-neoliberaler-hegemonie-und-aneignungsformen/147-hegemonie-und-das-paradox-von-privat-und-oeffentlich-.pdf
http://www.medienheft.ch/uploads/media/11_ZOOM_KM_08_Walter_Lesch_Medienethik.pdf
http://www.oeaw.ac.at/ita/privconf/pauer-studer.pdf
http://www.oeaw.ac.at/ita/privconf/pauer-studer.pdf
http://www.dkmotion.at/these/privatheit_oeffentlichkeit_david_koehlmeier.pdf
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ciis dacvas frenSaizingisa da davalebis xelSekrulebebSi... aseve, pirad saidumloebas gane-

kuTvneba piris ojaxuri mdgomareoba, materialuri da aramaterialuri qonebrivi mdgomareoba.18 

amasTan, kerZo cxovrebis xelSeuxeblobas sakuTrebasTan mWidro kavSirSic ganixilaven.19 kerZo 

samarTlisTvis mniSvnelovania samarTlianobis aRdgena20 da kerZo cxovrebis xelyofisas moral-

uri zianis reparaciac yovelTvis kompensaciuri xasiaTisaa.21 am gagebiT, kerZo sfero moiazrebs 

qonebriv momentsac, rac kerZo cxovrebaze kerZosamarTlebrivi mowesrigebis gavrcelebas adas-

turebs.  

 

2. saadvokato saidumloeba 

 

kvlevis miznebidan gamomdinare, aucilebelia, aseve, saadvokato saidumloebis sferoebis dad-

gena. dasawyisSive unda aRiniSnos, rom saadvokato saidumloeba xSirad gamoiyeneba profesiul 

saidumloebasTan mWidro kavSirSi. arada, saadvokato saidumloeba rodi SeiZleba ganixilebodes, 

rogorc mxolod klientis monopoliuri sfero; saqme isaa, rom saadvokato saidumloeba exeba 

yvelafers, rac advokatma sakuTari profesiuli saqmianobisas miiRo.22 Tumca saadvokato da 

profesiuli saidumloeba ori sxvadasxva saidumlo sferoa. profesiuli saidumloeba vrceldeba 

aramxolod advokatebze, aramed sxvebzec.23 Sesabamisad, profesiuli saidumloeba gacilebiT 

farToa, vidre saadvokato saidumloeba, vinaidan is erT-erTi profesiuli saidumloebaa.  

rac Seexeba saadvokato saidumloebas, is logikurad saadvokato saqmianobas ukavSirdeba. 

TviT saadvokato saqmianobaSi igulisxmeba advokatis mier iuridiuli rCevis micema pirisTvis, 

romelmac mas daxmarebisTvis mimarTa; klientis warmomadgenloba sakonstitucio davis, sisxlis, 

samoqalaqo an administraciuli samarTlis saqmeze sasamarTloSi, arbitraJSi, dakavebis, mokvle-

visa da gamoZiebis organoebSi, mesame piris mimarT samarTlebrivi dokumentebis momzadeba da 

klientis saxeliT nebismieri dokumentaciis wardgena; iseTi iuridiuli daxmarebis gaweva, rome-

lic mesame piris winaSe warmomadgenlobas ar ukavSirdeba.24 amdenad, saadvokato saidumloebac 

am sferoebs exeba.  

amasTan, saadvokato saidumloebis dacva sainteresoa im TvalsazrisiT, rom SeiZleba Seexos 

komunikaciis saSualebebsac (el-fosta), vinaidan swored maTi daxmarebiT SeiZleba gaigzavnos 

garkveuli konfidencialuri informacia. aRniSnuli kerZo sferos xelyofis safrTxes qmnis.25 

es problema or moments ukavSirdeba: a) korespondenciebis moZraobisa da b) advokatTan ur-

TierTobisas monacemTa (zogadad saidumloebis) dacvas.26 Sesabamisad, SeiZleba interesTa kon-

fliqtic warmoiSvas. Tumca ndobaze agebuli urTierToba SeiZleba Zalze mgrZnobiare sferoebs 

Seexos da amitom saadvokato saidumloeba gacilebiT maRla mdgomia sikeTea, vidre monacemTa 

                                                 
18 ZnelaSvili z., sagadasaxado saidumloebis zogierTi samarTlebrivi aspeqti, Jurn. `marTlmsajuleba~, #2, 2008, 

116. 
19 prince Alabert v. Strange, I McN. & G. 25 (1849),  Abernethy v. Hatchinson, 3L.J.Ch. 209 (1825); oqruaSvili m., piradi 

cxovrebis xelSeuxebloba, Tbilisi, Tavisuflebis instituti, 2008, 17-18. 
20 Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, 2002, 68. 
21 niniZe T., moraluri ziani samoqalaqo samarTalSi, `sabWoTa samarTali~, #2, 1978, 54. 
22 Aufsichtsbehörde über die Rechtsanwälte,  2001.06.12.  (AR 01 3) Entscheidung. 
23 Niggli M. A., Unterstehen dem Berufsgeheimnis nach Art. 321 StGB auch Unternehmensjuristen? (Eine Verteidigung des materiel-

len Strafrechts gegen die Freunde des Verfassungs rechts, zugleich eine Antwort auf Pfeifer), JurnalSi: `Anwalts Revue 

Del’Avocat”, 8/2006, 279. 
24 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II ssm, 20/06/2001, me-2 muxli. 
25 Hilgard M. C., Kein Anwaltsgeheimnis für den Schriftverkehr zwischen Unternehmen und Unternehmensjuristen, in: “CH-D Wir-

schaft”, 4/2008, 15-16. 
26 Hoffet F., Der Schutz des Anwaltsgeheimnisses im Verfahrensrecht des Bundes, Thema/Question Du Jour,  Anwalts Revue 

Del’Avocat, 5/2012,  226. 
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dacva.27 saqme isaa, rom advokati ver ganixilavs saadvokato saidumloebas, rogorc mxolod 

monacemTa dacvis uflebas. advokati unda eridos, monacemTa dacvis uflebis farTo interpre-

taciiT Seqmnas konfliqturi situaciebi, romlebSic man unda gadawyvitos, Seesabameba Tu ara 

klientis monacemTa dacvis uflebiT uzrunvelyofil interesebs monacemebi, romlebic mesame 

pirebs (da ara klients) Seexeba. am konfliqtis gansamuxtad unda aRiniSnos, rom is monacemebi, 

romlebic saadvokato saidumloebis sagani araa (magaliTad, TanamSromlisa da mimwodeblis mo-

nacemebi), ukavSirdeba monacemTa dacvis zogad uflebas. aq araa aucilebeli, dadgindes monacem-

Ta dacvis uflebamosileba.28  

advokatebi zrunaven profesiuli saidumloebis dacvaze damxmare pirebis daxmarebiTac.29 Se-

sabamisad, saadvokato saidumloebaSi unda moiazrebodes is cnobebic, romlebic saadvokato saq-

mianobis ganxorcielebisas am pirebma miiRes. amdenad, am profesiul saidumloebaSi igulisxmeba 

yvelaferi (faqti, dokumenti), rac advokats gaandes klientTan misi saqmianobis safuZvelze.30 

aseve, aRsaniSnavia, rom konfidencialurobis xelyofaa advokatis mier axsna-ganmartebaSi klien-

tis mimarT Camoyalibebuli Sefasebebi, rac profesiuli saqmianobisas miRebul informacias 

efuZneba, vinaidan am saxis Sefasebebma SeiZleba klientis saidumlo sfero Selaxos.31  

iuridiuli daxmarebis zemoaRniSnuli saxeebi moicavs (garda warmomadgenlobisa) sxva saxis 

iuridiul daxmarebasac. amitomac, logikuria, rom saadvokato saidumloebaSi gaerTiandes cnobe-

bi, romlebic advokatma mimndobisgan miiRo (garda warmomadgenlobisa). saadvokato saidumloeba 

aris sxvadasxva saxis cnoba, romelTa codnac aucilebelia advokatis mier iuridiuli daxmare-

bis aRmosaCenad. Sesabamisad, saadvokato saidumloebis dasacavad mizanSewonilia, rom saadvoka-

to saidumloeba farTod iyos interpretirebuli, raTa man moicvas klientisgan advokatisTvis 

micemuli cnobebi, romelTa gavrceleba klientisTvis arasasurvelia.32  

 

3. ra mimarTeba arsebobs kerZo cxovrebasa da saadvokato saidumloebas Soris? 

 

gamoiyofa saidumloebis sxvadasxva saxe: saeqimo, saadvokato, mimoweris, Svilad ayvanis da 

sxva saidumloebani. am formiT kerZo sfero SeiZleba ganixilebodes, rogorc saidumloebaTa 

erToblioba. kerZo cxovrebis arsis asaxsnelad erT-erTi umniSvnelovanesi aspeqtia saidum-

loeba, magram srulad ver amowuravs mas. am mimarTebiT ganasxvaveben pirad (rac aravisTvis gain-

doba) da profesiul saidumloebas (Tu gansazRvruli profesiis warmomadgenlebs gaandoben rai-

mes uflebaTa da kanonier interesTa dasacavad). piradi saidumloebaa Semoqmedebisa da urTier-

Tobis, saojaxo da intimuri urTierTobebis, sacxovreblis, mimoweris, piradi qaRaldebis, sa-

fosto-satelegrafo korespondenciebisa da satelefono saubrebis saidumloeba. profesiuli sa-

idumloebaa samedicino, sasamarTlo dacvis, aRsarebis, Svilad ayvanis, sagamoZiebo saqmianobis, 

sanotaro moqmedebaTa da samoqalaqo mdgomareobis Camweri aqtebis saidumloeba.33 amasTan, gar-

kveuli piradi uflebebis (saadvokato saidumloebis dacvis uflebis34) warmoSobis safuZveli 

                                                 
27 KG: Anwaltsgeheimnis stärker als Datenschutz, in: “Anwaltsblatt”, Herausgeber Busse F., Jahrgang  60, 11/2010, 802-803. 
28 BRAO-Novellierung, Vorschläge des DAV zur Änderung der Bundesrechtsanwaltsordnung (Stand: 30. August 2006), Entwurf 

einer Änderung der Bundesrechtsanwaltsordnung Textvorschlag, in: AnwBl 11/2006, 740. 
29 Hoffet F., Der Schutz des Anwaltsgeheimnisses im Verfahrensrecht des Bundes, Thema/Question Du Jour,  Anwalts Revue 

Del’Avocat, 5/2012, 224; saadvokato da sabanko saidumloebebis erTmaneTisgan gamijvnis Sesaxeb ix., Müller T., Das Ge-

heimnis um das Bankkundengeheimnis, in: Jusletter 3 Mai, 2010, 8. 
30 Beschluss der Aufsichtskommission über die Rechtsanwälte vom 2. September 2004, 4-5. 
31 aRniSnulTan dakavSirebiT ix. ssip `saqarTvelos advokatTa asociaciis~ eTikis komisiis 2011 wlis 9 ivlisis ga-

dawyvetileba (#029/11). 
32 Красавчикова Л., Личная жизнь граждан под охраной закона, М., 1983,  153-154. 
33 Петрухин И., Личная жизнь: пределы вмешательства, М., 1989, 13-14 
34 CikvaSvili S., pasuxismgebloba moraluri zianisTvis, Tbilisi, 2003, 8-9 
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SeiZleba iyos garigeba35, romliTac yvela arsebiTi pirobaa gaTvaliswinebuli. swored saadvo-

kato saidumloebaSia advokatis sapasuxismgeblo pozicia samarTlebrivad gamyarebuli. advokatma 

unda daicvas saadvokato saidumloeba nebismier pirTan dakavSirebiT,36 rac absoluturi ufle-

bis arss asaxavs, vinaidan absoluturia uflebebi, `romlebic SeiZleba Seilaxos nebismieri pi-

ris mier da amitom daculia nebismieri pirisgan~37. es uflebebi warmoiSoba maT mesakuTre su-

bieqtTan erTad samarTlebrivi urTierTobis gareT.38 saadvokato saidumloebis dacvis movaleo-

ba ganixileba advokatis saqmianobis zneobriv sawyisad.39 amave dros, kerZo cxovrebisa da saad-

vokato saidumloebis dacvis uflebebi, miuxedavad imisa, rom isini samarTlebrivi urTierTobis 

gareTaa, iuridiuli faqtis ZaliT samarTlebriv `samoss~ iZens da samoqalaqosamarTlebriv ur-

TierTobaSi Cveulebrivi obieqtebia.  

aseve, unda iTqvas, rom aq advokatebi arian uflebamosili pirebi, romlebic TavianT ufleba-

mosilebis mimcem pirebTan urTierTobisas erTgulni (sando) unda iyvnen. amitom, advokatis uf-

lebamosilebaSi ZiriTadia uflebamosilebis mimcemi piris interesTa dacva.40 aRniSnuli urTier-

Tobidan gamomdinareobs advokatis movaleoba, daicvas klientis saidumlo. es movaleoba unda 

ganixilebodes sakuTari klientebisadmi erTgulebis movaleobis gansakuTrebul gamovlinebad.41 

aRniSnuli ukavSirdeba rwmunebulis movaleobas, miawodos marwmunebels aucilebeli informa-

cia, xolo moTxovnis SemTxvevaSi _ gadasces davalebis Sesrulebis Sesaxeb cnobebi da Sesru-

lebis Semdeg _ Caabaros angariSi.42  

Sesabamisad, daculia is saidumloeba, romelic mimndobma advokats gaando mandatis urTier-

Tobis farglebSi.43 amasTan, mimowerisas iqmneba saadvokato saidumloebis xelyofis safrTxe. es 

SeiZleba Seexos mgrZnobiare, delikatur Temebs.44 amitom advokatma maqsimalurad unda daicvas 

konfidencialuroba.45 

swored saidumlos Senaxvidan gamomdinare, unda zrunavdes advokati mimndobis imunitetis 

uzrunvelyofasa da dacvaze. aq saqme or ZiriTad aspeqts exeba: a) saadvokato imunitetsa da b) 

mesame pirTaTvis saadvokato saidumloebis xelmisawvdomobas samarTlebrivad dasaSvebi safuZ-

vlebiT.46 amasTan, iuridiuli konsultaciis dros sxva klientebi rom ar gadaiqcnen procesis 

Tanamonawileebad, advokatma garkveuli pirobebi unda Seqmnas.47 amasTan, mowinaaRmdege mxareTa 

advokatebs ar unda miuwvdebodeT xeli erTmaneTis informaciaze; is, rom isini muSaoben erT 

                                                 
35 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II ssm, 20/06/2001, me-19 muxlis 1-li punqti. 
36 Rioult Jean-Luc, Vock Mauela B., Schumacher Gr. K., Jokl J.,  Sichere E-Mail Kommunikation bei Rioult & Partner Rech-

tsanwälte/Anleitung zur Benutzung des Secure Messaging von PrivaSphere,n 1-3, <http://www.anwalt-

zh.ch/pdf/Securemail_infobrief.pdf> [05.02.2013]. 
37 Братусь С., Иоффе О., Гражданское право, М., «Знание»,  1967, 41; kobaxiZe a., samoqalaqo samarTali, zogadi nawili, 

I., Tbilisi, 2001, 100. 
38 Prediger E. J., Die Grundlagen des Eigentumsrechts, misi naSromi ixileT internetgverdze: 

<http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf> [07.05.10]. 
39 Красавчикова Л., Личная жизнь граждан под охраной закона, М., «Юрид. Лит-ра», 1983,  152. saadvokato eTikaze, ar 

gaavrcelos mimndobis saidumloeba, romelic advokats gaandes ndobis safuZvelze, ix., Бойков А., Этические нормы 

деятельности советского адвоката, «Советская юстиция», №10, 1966, 16. 
40 saqarTvelos samoqalaqo kodeqsi (SemdgomSi _ ssk), #786-IIs, 26/06/1997, 709-e muxli; Bundesgericht, II. 

zivilrechtliche Abteilung, Urteil vom 15. September 2009 (4A_15/2009) (privatrecht), Das Anwaltgeheimnis nach dem Tode des 

Klienten, mit Bemerkungen von Prof. Dr. iur. Fargnoli I.,  3. 
41  Aufsichtsbehörde über die Rechtsanwälte,  2001.06.12.  (AR 01 3) Entscheidung. 
42 ssk, #786-IIs, 26/06/1997, 713-e muxlis 1-li nawili. 
43 Beschluss der Aufsichtskommission über die Rechtsanwälte vom 2. September 2004, 4-5. 
44 Hilgard M. C., Kein Anwaltsgeheimnis für den Schriftverkehr zwischen Unternehmen und Unternehmensjuristen, in: “CH-D Wir-

schaft”, 4/2008,  15-16. 
45 ssk, #786-IIs, 26/06/1997, 714-e muxlis 1-li nawili. 
46 Пилипенко Ю., Основные направления исследования адвокатской тайни,   Часопис Академії адвокатури України, №2, 

2009, 22-24, <http://www.nbuv.gov.ua/e-journals/Chaau/2009-1/09pysiat.pdf> [06.02.10]. 
47 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, 1975, 110-111. 

http://www.anwalt-zh.ch/pdf/Securemail_infobrief.pdf
http://www.anwalt-zh.ch/pdf/Securemail_infobrief.pdf
http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf
http://www.nbuv.gov.ua/e-journals/Chaau/2009-1/09pysiat.pdf
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SenobaSi, ar ganixileba konfidencialurobis darRvevad. am principis xelyofis dasamtkiceblad 

aucilebelia, mxarem minimum mainc daadasturos am saxis informaciis gadacema an gandoba misi 

advokatisTvis.48 es pirobebic sabolood saidumlos Senaxvis movaleobis49 uzrunvelyofas em-

saxureba, rac kerZo cxovrebis dacvis winapirobacaa, vinaidan Seicavs konfidencialurobis xe-

lyofis safrTxes, xolo saidumloebis dacvis SemTxvevaSi kerZo sferoc uzrunvelyofilia.  

aq, praqtikulad, saqme SeiZleba interesTa konfliqtsac Seexos, ris Taobazec advokatma 

klients unda Seatyobinos. interesTa konfliqti warmoiSoba, Tu advokatis mier ganxorciele-

bul warmomadgenlobaze arsebiT da uaryofiT gavlenas axdens advokatis piradi interesi an 

klientis, yofili klientis an mesame piris interesi. amasTan, advokatma ar unda daamyaros ise-

Ti urTierToba, romelic klientis interesTa dacvas safrTxes Seuqmnis. Tumca Tu aseTi urTi-

erToba ukve arsebobs, advokatma Tavi unda aaridos interesTa konfliqtis SemTxvevebs.50 advo-

katma yofili klientisgan miRebuli konfidencialuri informacia SemdegSi mis winaaRmdeg ar 

unda gamoiyenos da aicilos konfidencialuri informaciis gamJRavnebis safrTxis Seqmna. esaa 

safrTxe, romelic SeiZleba uaryofiTad aisaxos yofili klientis an arsebuli klientis inte-

resebze. saadvokato saqmianobis ganxorcielebisas advokatma Tanabari xarisxiT unda daicvas 

klientis interesebis prioritetuloba da konfidencialuroba51.  

aRniSnulma, SesaZloa, dRis wesrigSi daayenos kerZo sferos dacvis aucilebloba.52 amitomac 

saadvokato saidumloeba ganixileba, rogorc kerZo cxovrebis dacvis uflebis garkveuli aspeq-

ti.53 es ukanaskneli, Tavis mxriv, ukavSirdeba uflebas TviTgamorkvevaze, vinaidan saadvokato 

saidumloeba SeiZleba moiazrebdes pirovnuli cnobebis gauvrceleblobis uflebas. amitomac aR-

niSnuli movlena saidumloebis dacvaze garkveuli gamoxatulebaa, refleqsuri reaqciaa.54  

amasTan, saadvokato saidumloebis dacvis gamo warmoSobili kerZosamarTlebrivi urTierTobis 

erT-erTi subieqti SeiZleba iyos advokati, anu Tavisufali profesiis piri, romelic emorCile-

ba kanonsa da profesiuli eTikis normebs da gawevrianebulia saqarTvelos advokatTa asocia-

ciaSi.55 klienti aris piri, romlis interesebsac icavs advokati. saadvokato saqmianobis erT-

erT ZiriTad principad aRiarebulia advokatis mier profesiuli saidumloebis dacva.56 ka-

nonmdebelma es sikeTe kerZosamarTlebrivad ganamtkica saidumloebis Senaxvis valdebulebaSi57, 

romlis Sesrulebac daefuZna keTilsindisierebis princips.58 Sesabamisad, moyvanili pirebi arian 

                                                 
48 ssip `saqarTvelos advokatTa asociaciis~ eTikis komisiis 2010 wlis 15 dekembris gadawyvetileba (#086/10). 
49 ssk, #786-IIs, 26/06/1997, 714-e muxli. 
50 ssip `saqarTvelos advokatTa asociaciis~ eTikis komisiis 2011 wlis 3 ivnisis gadawyvetileba (#022/11); saqar-

Tvelos uzenaesma sasamarTlom am sakiTxis samarTlebrivad sworad gadawyvetis gamo ZalaSi datova disciplinuri pa-

suxismgeblobis formad gafrTxilebis gamoyenebis Sesaxeb eTikis komisiis gadawyvetileba. ix. saqarTvelos uzenaesi 

sasamarTlos sadisciplino palatis 2011 wlis 22 ivlisis gadawyvetileba (#ds-S/7-11). 
51 ssip `saqarTvelos advokatTa asociaciis~ eTikis komisiis 2011 wlis 14 ivnisis gadawyvetileba (#092/10), ssk, 

#786-IIs, 26/06/1997, 714-e muxlis 1-li nawili. 
52 Rioult Jean-Luc, Vock Mauela B., Schumacher Gr. K., Jokl J., Sichere E-Mail Kommunikation bei Rioult & Partner Rech-

tsanwälte/ Anleitung zur Benutzung des Secure Messaging von PrivaSphere, 1-3, ix.: <http://www.anwalt-

zh.ch/pdf/Securemail_infobrief.pdf>  [05.02.2013]. 
53 Spielmann D., Das anwaltliche Berufsgeheimnis in der Rechtsprechung des EGMR, Ӧsterreichisches Anwaltsblatt 2010/07-08, 

346-355. 
54 Härtig N., Anwaltsgeheimnis: Schutz vor dem Datenschutz, Der Beschluss des Kammersgerichs vom 20.8.2010, in: AnwBl 1/2011, 

50-51. 
55 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II ssm, 20/06/2001, 1-li muxlis me-2 punqti. 
56 iqve, me-3 muxlis `z~ punqti. 
57 ssk, #786-IIs, 26/06/1997, 713-e muxli. 
58 iqve, me-8 muxlis me-3 nawili. 

http://www.anwalt-zh.ch/pdf/Securemail_infobrief.pdf
http://www.anwalt-zh.ch/pdf/Securemail_infobrief.pdf
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Tanasworobisa da kerZo avtonomiis principebze59 agebuli urTierTobis Cveulebrivi subieqtebi, 

romelTa Tavisufleba izRudeba xelSekrulebisa da kanonismieri akrZalvebiT60.  

advokati eqvemdebareba profesiul saidumloebas yvelafer imis Sesaxeb, rac mas klientTan 

saqmianobis safuZvelze gaandes. Tumca saadvokato saidumloebis dacvaze advokatebi zrunaven 

damxmare pirebis meSveobiTac.61 maT wreSi Sedis advokatis TanaSemwe da staJiori. amitom maTac 

evalebaT profesiuli saidumloebis dacva, gasuli drois miuxedavad da klientis Tanxmobis ga-

reSe ar unda gaavrcelon saadvokato saqmianobis ganxorcielebisas misgan miRebuli informa-

cia.62 rac SeexebaT pirebs, romlebic advokats saadvokato saqmianobis ganxorcielebisas arai-

uridiul sakiTxebSi exmarebian, aqac arsebobs saadvokato saidumloebis gavrcelebis safrTxe da 

saWiroebs regulirebas. am pirebs ganekuTvneba mdivani, damlagebeli.63 konfidencialobis dacvis 

movaleoba, aseve, unda gavrceldes saadvokato biuroSi momuSave buRalterze.64  

amasTan, kerZo cxovrebis dacvis mizniT unda gaimijnos warmomadgeneli da advokati. samoqa-

laqo saproceso kodeqsis 93-e muxlis Tanaxmad, mxareebs SeuZliaT sasamarTloSi saqme awarmo-

on piradad an warmomadgenlis meSveobiT.65 pirebs, romelTac advokatTa testireba ar gauvliaT 

da arc testirebis gavlis damadasturebeli mowmoba aqvT, SeuZliaT monawileoba miiRon mxo-

lod pirveli instanciis sasamarTloebSi (da ara saapelacio da sakasacio instanciebis sasa-

marTloebSi). Tumca aqedan gamonaklisia amave normiT gaTvaliswinebuli saxelmwifo xeli-

suflebis, adgilobrivi TviTmmarTvelobis organosa da organizaciebis TanamSromlebis monawi-

leoba am organoTa da organizaciaTa saqmeebze.66 amave dros, advokatebma da organoTa iuris-

tebma (iuriskonsulti) unda gaakeTon yvelaferi, rac maT ZaluZT, raTa dacvis Zlieri meqanizmi 

Seuqmnan saadvokato saidumloebas da gaafarToon is. amitom aRiniSna iuridiul literaturaSi, 

rom aucilebelia sawarmos iuristebis (iuriskonsultis) profesiuli saidumloeba saka-

nonmdeblo gziT mowesrigdes.67 saqme isaa, rom profesiuli saidumloeba vrceldeba aramxolod 

advokatebze, aramed sxva iuristebzec, romelTa samarTlebrivi mdgomareobac gansxvavebulia ad-

vokatebTan SedarebiT. Sesabamisad, profesiul saidumloebas eqvemdebarebian, aseve, sawarmoTa 

iuristebi.68 amitom `advokatTa Sesaxeb~ kanons miRma arsebul iurists unda daevalos konfi-

dencialurobis dacva maTi profesiuli eTikis kodeqsiT. amasTan, maT Cveulebriv unda daicvan 

samoqalaqo kanonmdeblobiT dadgenili wesebi.69   

zemoganxilulidan gamomdinare, advokatsa da klients Soris arsebuli specifikuri ur-

TierToba unda efuZnebodes ndobas; advokatsa (saidumlos damcveli) da klients (saidumlos 

mflobeli) Soris ndobis gareSe warmoSobili urTierToba ar ganixileba samarTlebriv kon-

sultaciad da arc uflebis ganxorcielebad. amitomac saadvokato saidumloeba ukavSirdeba 

                                                 
59 iqve, 1-li muxli da me-10 muxlis me-2 nawili. 
60 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 85-89. 
61 Hoffet F., Der Schutz des Anwaltsgeheimnisses im Verfahrensrecht des Bundes, Thema/Question Du Jour, Anwalts Revue 

Del’Avocat, 5/2012, 224; saadvokato da sabanko saidumloebebis erTmaneTisgan gamijvnis Sesaxeb ix., Müller T., Das 

Geheimnis um das Bankkundengeheimnis, in: Jusletter 3 Mai, 2010, 8. 
62 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II_ssm, 20/06/2001, me-16 muxlis 1-li, me-3 da me-4 

punqtebi, me-17 muxlis me-2 da me-3 punqtebi, me-7 muxlis 1-li punqtis `a~ da `b~ qvepunqtebi. 
63 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, 1975, 109-110. 
64 Дробышевсая Т., Личные неимущественные права граждан и их гражданско-правовая защита, Красноярск, 2001, 78. 
65 liluaSvili T., saqarTvelos samoqalaqo saproceso kodeqsis komentari, Tbilisi, 2004, 176-177. 
66 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II_ssm, 20/06/2001, me-40 muxlis me-4 punqti. 
67 Pfeifer M., Art. 321 StGB als Grundlage eines uneingeschränkten Anwaltsgeheimnisses – mit Ausführungen zu einem 

Berufgeheimnis von Unternehmensjuristen, eine Replik auf Niggli, JurnalSi: `Anwalts Revue Del’Avocat”,  9/2006,  331-337. 
68 Niggli M. A., Unterstehen dem Berufsgeheimnis nach Art. 321 StGB auch Unternehmensjuristen? (Eine Verteidigung des materiel-

len Strafrechts gegen die Freunde des Verfassungs rechts, zugleich eine Antwort auf Pfeifer), JurnalSi `Anwalts Revue 

Del’Avocat”, 8/2006,  279-280. 
69 ssk, #786-IIs, 26/06/1997, 709-723-e muxlebi. 
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pirdapir garantias, aramxolod gqondes ufleba, aramed miiRo ufleba.70 amasTan, advokati, erTi 

mxriv, mosarCeles unda exmarebodes, xolo, meore mxriv, zogadad sasamarTlo praqtikisa da 

WeSmaritebis dadgenis samsaxurSi unda iyos. cxadia, advokati araa valdebuli, Seatyobinos sa-

samarTlos Tavisi klientis mdgomareobis damamZimebeli garemoebebi. advokatma unda moaxsenos 

sasamarTlos mxolod is, rac Tavisi klientis sasargeblod metyvelebs. upirveles yovlisa, ad-

vokati icavs klientis interesebs, rac elementaruli profesiuli movaleobaa.71  

gansxvavebulia saadvokato saidumloebis dacva evropis qveynebSi. germanul samarTalSi ga-

nasxvaveben advokatis saidumloebis Senaxvis eTikur movaleobas, kerZo saidumloebis sisxlissa-

marTlebriv deliqtsa da advokatis saproceso uflebas, daicvas saidumloeba. samive institu-

tis saerTo niSania, uzrunvelyos konfidencialuroba mimndobis mier gandobili informaciis 

(saidumloebis) dacvis WrilSi.72 inglisur samarTalSi gamoyofen saadvokato saidumloebas 

saidumlos dacvis movaleobisa (Lewyers Confidence) da saidumloebis dacvis uflebis (Legal Pro-

fessional Privilege) gziT. aq saadvokato saidumloebis daculi sikeTea advokatTan klientis komu-

nikaciisas mimndobis moTxovna konfidencialobaze. Sesabamisad, uflebamosili piria ara advoka-

ti, aramed mimndobi. germanuli samarTlisagan gansxvavebiT, inglisuri saidumloebis dacvis 

ufleba moicavs aramarto komunikacias advokatTan, aramed advokatis mier iuridiuli konsul-

taciis funqcias. konceptualurad, saadvokato saidumloeba vlindeba ori formiT: konsulta-

ciis dros miRebuli informaciis gauxmaureblobis uflebasa da saproceso uflebaSi. Tumca 

safrangeTSi saadvokato saidumloeba asocirdeba advokatis saqmianobis ganxorcielebisas sajaro 

interesis dacvasTan. amasTan, amave problemas exeba adamianis uflebaTa evropuli konvenciis me-6 

muxlis 1-li abzacis 1-li winadadeba da samoqalaqo da politikuri uflebebis Sesaxeb saerTa-

Soriso paqtis me-14 muxlis 1-li abzacis 1-li winadadeba. advokatis ufleba saadvokato sai-

dumloebaze moicavs, aseve, advokatsa da mimndobs Soris werilobiT da zepir Setyobinebebs. 

aqve, sagulisxmoa advokatis ufleba, uari Tqvas saidumloebis gacemaze,73 rac saproceso samar-

TliTacaa aRiarebuli.  

saqme isaa, rom saerTaSoriso xelSekrulebebi saqarTvelosTvis mniSvnelovania, vinaidan maT 

upiratesi iuridiuli aqvs Sidasaxelmwifoebrivi normatiuli aqtebis mimarT, Tu ar ewinaaRmde-

geba saqarTvelos konstitucias, konstituciur SeTanxmebas.74 amasTan, `normatiuli aqtebis Se-

saxeb~ kanonis me-7 muxlis 1-li punqti da `saqarTvelos saerTaSoriso xelSekrulebebis Sesa-

xeb~ kanonis me-6 muxlis 1-li punqti saqarTvelos saerTaSoriso xelSekrulebas ganixilavs 

saqarTvelos kanonmdeblobis ganuyofel nawilad. 

aRsaniSnavia, rom saadvokato saidumloebis xelyofam SeiZleba kerZo cxovreba Selaxos. ada-

mianis uflebaTa evropuli sasamarTlos praqtikis mixedviT, saadvokato saidumloebasa da kerZo 

cxovrebas Soris SeiZleba mWidro kavSiri arsebobdes. mocemul SemTxvevaSi saqme SeiZleba Seex-

os sacxovreblis, korespondenciebis dacvas, advokatis Sexvedras klientTan winaaRmdegobebis 

gareSe. Sesabamisad, SesaZlebelia, kerZo sferos interpretaciis (evrokonvenciis me-8 muxli) 

safuZvelze saadvokato saidumloebis Selaxvam gamoiwvios kerZo cxovrebis xelyofa.75 

                                                 
70 Hoffet F., Seckler D., Vom Anwaltsgeheimnis zum “Legal Privilege”, in: SJZ, 101 (2005), Nr. 14, 334. 
71 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, Rüegger Verlag, 1975, 
176-177, 211-212. 
72 Wolf Chr./ Hasenstab S., Die grenzübrschreitenden Schutz des Anwaltsgeheimnisses in Europa, Kollisionsrechtliche Überlegungen 

anlässlich der EuGH-Rechtssache Akzo Akcros, in: Brak-Mitt. 4/2010, 151. 
73 iqve, 151-154, 155-157. 
74 saqarTvelos konstitucia, 24/08/1995, me-6 muxlis me-2 punqti. 
75 Spielmann D., Das anwaltliche Berufsgeheimnis in der Rechstprechung des EGMR, in: AnwaltsBlatt, Jahrgang  60, 6/2010, 373-

380; am sakiTxebTan dakavSirebiT ix. Niemietz v. Germany, 16/12/1992, Wieser Bicos Beteiligungen GmbH  v.  Austria, 

16/10/2007, Tamosius  v.  UK,  19/09/2002. 
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saadvokato saidumloebis dacvis xangrZlivobac ukavSirdeba rogorc TviT am profesiuli 

saidumloebis, ise kerZo sferos xelyofis safrTxes. ssk-is 714-e muxlis me-2 nawiliT 

ganmtkicebulia, rom faqtebis gauxmaureblobis movaleoba grZeldeba saxelSekrulebo urTier-

Tobis damTavrebis Semdegac. is advokatma unda daicvas gasuli drois miuxedavad.76 xelSekru-

leba wydeba marwmuneblis gardacvalebiT, Tu sxva ram araa SeTanxmebuli. amdenad, sxva SeTanx-

mebisas SeiZleba davalebis xelSekruleba ar moiSalos da amitom arc mindobiloba uqmdeba. am 

SemTxvevaSi gardacvlil davalebis mimcems enacvleba misi memkvidre, romelsac SeuZlia xelSe-

krulebis moSla, rac unda acnobos rwmunebuls. xelSekruleba rwmunebulisTvis gagrZelebulad 

CaiTvleba, vidre rwmunebuls ar ecnobeba xelSekrulebis Sewyvetis safuZvlebi.77 Tu davalebis 

xelSekruleba wydeba marwmuneblis gardacvalebis gamo, xelSekruleba gagrZelebulad CaiTvleba 

mxolod im SemTxvevaSi, Tu xelSekrulebis aRsrulebis dayovneba memkvidres zianis miyenebis 

safrTxes uqmnis, memkvidre ki ar iRebs aucilebel zomebs.78 

problemaa, Tu ramdenad aqvT memkvidreebs mamkvidreblis warmodgenis uflebamosileba, vinai-

dan isini ar arian saidumlos mflobelebi, xolo uaRresad personaluri uflebebi ar SeiZleba 

memkvidreobiT gadavides.79 Tumca saidumlos dacvis movaleoba farToa da klientTa gardac-

valebis Semdegac grZeldeba.80 saadvokato saidumloeba klientis memkvidreebTan dakavSirebiTac 

moqmedebs da advokats SeuZlia (da advokati movalea) maTTan urTierTobaSi saidumlos dacvis 

movaleoba daimowmos. amasTan, saadvokato saidumloeba mesame pirebTan dakavSirebiT SeuzRuda-

vadaa dasacavi, Sesabamisad, memkvidreebTan urTierTobis drosac.81 Tumca angariSis Cabarebis Se-

saxeb saxelSekrulebo ufleba ZiriTadad saxelSekrulebo urTierTobis Semdegac ganagrZobs 

arsebobas da gadadis srulad memkvidreebze. am gagebiT, TiToeuli uflebamosili piri (damcve-

li) davalebis mimcemis mimarT angariSvaldebuli iqneboda; aseve, damcveli movalea, daicvas man-

dati mesame pirebisgan, Tu misTvis mindobili informaciis gansajaroeba uaryofiT zegavlenas 

moaxdenda SemkveTze.82 amdenad, saadvokato saqmianobis jerovani Sesruleba da marTlwesrigis 

dacva damoukideblobis principis safuZvelze advokatsa da klients Soris ndobaze agebuli 

urTierTobisa Tu saadvokato saidumloebis uzrunvelyofis winapirobaa83.  

saqme isaa, rom Rirsebis dacvis gziT SesaZlebelia gardacvlilis saadvokato saidumloebis 

dacva. amasTan, Rirsebis dacva konstituciur rangSi ayvanili principia, romelsac ar SeiZleba 

romelime qvemdgomi kanoniT (`sityvisa da gamoxatvis Sesaxeb~ kanoni) gansazRvruli debuleba 

ewinaaRmdegebodes. aRniSnuls logikurad ukavSirdeba kerZo cxovreba. mniSvnelovania gardac-

vlilis xsovnis dacvac, romelic esoden organuli da imanenturia Cveni realobisTvis.84 amas-

                                                 
76 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II_ssm, 20/06/2001, me-7 muxlis 1-li punqtis `a~ da `b~ 

punqtebi; advokatisTvis gandobili informaciis dacvis movaleobis Sesaxeb ix., Münch H., Der Schutz des Einzelnen vor 

Presseveröffentlichungen durch den Deutschen Presserat und die britische Press Complaints Commision, Eine Untersuchung zur 

Spruchpraxis unter besonderer Berücksichtigung des zivilrechtlichen Rechtsschutzes der Privatsphäre (Dissertation), Konstanz, 2001, 

51, ix. internetgverdze: <www.buskeismus.de/literatur/privatsphaere-muebcg.pdf>    [10.07.09]; ix. Boner W., Aktuelle Entwick-

lungen im Anwaltsrecht, Weiterbildungsveranstaltung des Aergauschen Anwaltsverbandes AAV vom 24. September 2009, 6. 
77 ssk, #786-IIs, 26/06/1997, 721-e muxlis me-3 nawili. 
78 iqve, me-2 nawili, saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2006 

wlis 8 seqtembris ganCineba (#as-39-486-06). 
79 Künzle H. R., Interessenkollision im Erbrecht: Willensvollstrecker, Notar, Anwalt, SJZ 108/2012,  1, 4-5. 
80 Dorjee-Good A., Das Anwaltsgeheimnis ist auch gegenüber den Erben des Klienten zu wahren (BGE  135 III  597), Successio  

Heft Nr. 4/2010,  301. 
81 Bundesgericht, II. zivilrechtliche Abteilung, Urteil vom 15. September 2009 (4A_15/2009) (privatrecht), Das Anwaltgeheimnis nach 

dem Tode des Klienten, mit Bemerkungen von Prof. Dr. iur. I. Fargnoli,  6. 
82 Dorjee-Good A., Das Anwaltsgeheimnis ist auch gegenüber den Erben des Klienten zu wahren (BGE  135 III 597), Successio Heft 

Nr. 4/2010, 300. 
83 iqve, 301; aseve, ix., Boner W., Aktuelle Entwicklungen im Anwaltsrecht, Weiterbildungsveranstaltung des Aergauschen An-

waltsverbandes AAV vom 24. September 2009, 16. 
84 biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, Tbilisi, 2012, 247-259. 

http://www.buskeismus.de/literatur/privatsphaere-muebcg.pdf
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Tan, saadvokato saidumloebaSi SeiZleba kerZo sfero gamovlindes. amitom zemoaRniSnuli as-

peqtebma SeiZleba kerZo cxovreba Selaxos an misi xelyofis safrTxe Seqmnas. amdenad, saadvo-

kato saidumloebis dacvis efeqturi formebisa da garantiebis Camoyalibeba kerZo sferos dac-

vis erT-erTi safuZvelia. 

 

4. pasuxismgebloba kerZo cxovrebisa da saadvokato saidumloebis xelyofisTvis 

 

Tu advokati ar icavs saadvokato saidumloebas da profesiuli eTikis kodeqss, maSin SeiZ-

leba mis mimarT dadges disciplinuri pasuxismgebloba.85 advokatis mimarT gamosayenebeli dis-

ciplinuri saxdelis saxeebia: gafrTxileba, saadvokato saqmianobis uflebis CamorTmeva 6 Tvi-

dan 3 wlamde; saqarTvelos advokatTa asociaciis wevrobis Sewyveta.86 amasTan, advokatTa aso-

ciaciis wevrobis Sewyvetis erT-erTi safuZvelia advokatis mimarT kanonier ZalaSi Sesuli sa-

samarTlos gamamtyunebeli ganaCeni ganzraxi danaSaulis CadenisTvis.87 advokats samarTaldarRve-

vis CadenisTvis ekisreba pasuxismgebloba saqarTvelos kanonmdeblobiT dadgenili saerTo we-

siT.88 Tu Cadenili qmedeba danaSaulis niSnebs Seicavs, SeiZleba dadges deliqturi pasuxismgeb-

loba an samoqalaqo da sisxlissamarTlebrivi pasuxismgebloba erTad. amasTan, SesaZlebelia we-

sebis darRvevisTvis sisxlissamarTlebrivi da disciplinaruli sanqciebis kumulaciurad gamoye-

neba89.  

kerZo cxovrebis dacvis miznebidan gamomdinare, gansakuTrebiT mniSvnelovania saadvokato sai-

dumloebis xelyofisTvis samoqalaqo pasuxismgeblobis ganxilva, rac disciplinuri pasuxismgeb-

lobisgan gansxvavdeba. saqme isaa, rom saadvokato saidumloebis dacvis uflebis, rogorc ab-

soluturi uflebis SelaxviT, deliqturi urTierToba warmoiSoba.90 am urTierTobis subieqtebad 

gvevlineba dazaralebuli _ kreditori (rogorc fizikuri, ise iuridiuli piri) da zianis mimyene-

beli _ movale, romelic SeiZleba iyos mxolod deliqtunariani piri. Tumca ssk-is 992-e muxliT 

zianis anazRaurebis moTxovna gulisxmobs garkveul garemoebaTa struqturas, saxeldobr, unda ar-

sebobdes pasuxismgeblobis ramdenime winapiroba. maT ganekuTvneba qmedebis Semadgenloba, marTlwina-

aRmdegoba, samarTaldarRvevisTvis pasuxisgebis movaleoba/braleuloba, ziani, pasuxismgeblobis ga-

momwvevi mizezobrioba, samarTlebrivi Sedegebi: zianis anazRaureba, pasuxismgeblobis gamoricxva da 

Semcireba.91 upirveles yovlisa, arasaTanado praqtikis warmoebisTvis zianis miyenebis SemTxveva-

Si advokats (warmomadgenels) SeiZleba daekisros samoqalaqo pasuxismgebloba. magaliTad, advo-

kati daaxloebiT aTi wlis ganmavlobaSi eweoda saadvokato saqmianobas da saguldagulod icav-

da klientis informacias. Tumca erTxel advokatis oTaxis keTilmouwyoblobis gamo advokatma 

klientis Sesaxeb monacemebi (maT Soris, intimuri informaciis Semcveli mtkicebulebebi) droe-

biT Seitana sxva advokatis oTaxSi, romelSic sxva klientebic Sediodnen. advokatis samuSao 

oTaxSi ramdenimejer klientebis marto datovebis gamo isini gaecnen saidumlo informacias. maT 

es informacia gamoiyenes TviT saidumlos mflobelis winaaRmdeg, ris gamoc damcvelma es saqme 

                                                 
85 saqarTvelos kanoni `advokatTa Sesaxeb~, #976-IIs, #5036-II_ssm, 20/06/2001, 32-e muxli 1-li punqtis `a~ da `b~ 

punqtebi. 
86 iqve 34-e muxli 1-li da me-2 punqtebi. 
87 iqve, 213-e muxlis 1-li punqtis `d~ punqti. 
88 iqve, 36-e muxli. 
89 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, Rüegger Verlag, 1975, 
176-188. sisxlis saproceso samarTalSi saadvokato saidumloebis dacvis samarTlebriv aspeqtebze ix. mefariSvili g., 

cxovreba da kanoni, me-2 Sevsebuli gamocema, Tbilisi, 2008, 206-219. 
90 ssk, #786-IIs, 26/06/1997, 317-e muxlis 1-li nawili da 992-1008-e muxlebi. 
91 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 190-192; 
ix. Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Auflage, Grasberg bei Bremen, 2006, 203-205. 
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waago. aRniSnulma TavisTavad gamoiwvia ziani, romelic SeiZleba qonebrivi an/da araqonebrivi 

xasiaTis iyos.  

ssk-is 992-e muxliT dadgenili valdebulebis warmosaSobad, upirveles yovlisa, unda arsebob-

des qmedebis Semadgenloba, romelic sam komponents moicavs: samarTlebrivi sikeTis xelyofas, ada-

mianis moqmedebiT qmedebis Semadgenlobis ganxorcielebasa da mizezobriobas, romelic valdebulebis 

safuZvelia. aq saqme SeiZleba Seexos ssk-is me-18 da 992-e muxlebiT daculi samarTlebrivi sikeTis 

an uflebis xelyofas, Tu pirovnuli uflebebi Seilaxa. kanoniT amomwuravadaa warmodgenili samar-

Tlebrivi sikeTeebi. Sesabamisad, ar SeiZleba maTi analogiiT gafarToeba. aRniSnul normaSi uflebe-

bi moqniladaa mocemuli da araa amomwuravi, kerZod, kanoniT dasaxelebulia sakuTreba da `danarCe-

ni uflebebi~, romlebic, sakuTrebis msgavsad, absoluturi xasiaTisaa. `danarCen uflebad~ moixseni-

eben zogad pirovnul uflebas.92 is pirovnul uflebebs ukavSirdeba da zogadad, kerZo sferos ga-

movlenis formebsac SeiZleba Seexos. amasTan, qonebrivi ziani anazRaurdeba mxolod im pirovnuli 

sikeTeebis Selaxvisas, romlebic ssk-is me-18 muxlSia CamoTvlili.93 aseve, mniSvnelovania, ga-

farTovdes saqarTvelos konstituciiT gaTvaliswinebuli sakuTari pirovnebis ganviTarebis Ta-

visufleba94, romelSic erT-erT uflebad moiazreba zogadi pirovnuli ufleba. mas ukavSirdeba 

kerZo cxovrebis dacvis uflebac, romlis xelyofac SeiZleba gamoiwvios saadvokato saidum-

loebis Selaxvam. Sesabamisad, aq SemTxvevebis mixedviT SesaZlebelia ssk-is me-18 muxliT dadge-

nili moTxovnebis dayeneba. Tumca aseve mniSvnelovania ssk-is 992-e muxli, romelic ssk-is me-18 

muxliT pirdapir gauTvaliswinebel sikeTeTa dacvis saSualebas iZleva. zianis miyenebisTvis sa-

moqalaqo pasuxismgebloba dgeba, Tu kumulaciurad arsebobs ziani, qmedebis marTlwinaaRmdegoba, 

am qmedebasa da zians Soris mizezobrivi kavSiri da brali (`generaluri deliqti~).95  

saadvokato saidumloebis darRveviT SeiZleba kerZo cxovreba Seilaxos, romelic warmoSobs zi-

ans, anu fizikuri Tu iuridiuli piris uflebis an keTildReobis Semcirebas, ganadgurebas. samar-

TaldarRvevis materialuri Sedegi, Tu mas aqvs RirebulebiTi forma, civilistikaSi qonebrivi zia-

nia,96 winaaRmdeg SemTxvevaSi, is araqonebrivi xasiaTisaa.97 amasTan, pirovnebisTvis zianis miyeneba-

sac SeiZleba hqondes qonebrivi xasiaTi98 an drois gansazRvrul monakveTSi ziani mxolod ara-

qonebrivi xasiaTis iyos da Semdeg SeiZinos man qonebrivi saxe.99 Sesabamisad, aramaterialuri 

ziani wminda fizikuri an fsiqikuri tanjvaa, Tumca SeiZleba iyos aramxolod araqonebrivi, ara-

med qonebrivi sikeTis xelyofis Sedegic.100  

                                                 
92 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen,  2003, 190, 193; 
ix. Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Auflage, Grasberg bei Bremen, 2006, 203. 
93 saqarTvelos samoqalaqo kodeqsis komentari (red. l. Wanturia), w. I, Tb., 2002, 70, 71. 
94 saqarTvelos konstitucia, 24/08/1995, me-16 muxli. 
95 Sengelia r., deliqturi valdebulebebi samoqalaqo samarTalSi, Tsu-is iuridiuli fakultetis 80 wlisTavisadmi 

miZRvnil saiubileo krebulSi: `saxelmwifosa da samarTlis aqtualuri problemebi~ (red. r. Sengelia), Tbilisi, 

2003, 184. 
96 saqarTvelos samoqalaqo kodeqsis komentari (red. l. Wanturia), w. me-4, t. me-2, Tbilisi, 2001, 378-381. 
97 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 192; ix. 
Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Auflage, Grasberg bei Bremen, 2006, 205. 
98 Sengelia r., qonebrivi ziani da misi anazRaurebis valdebuleba, Tbilisi, 1991, 3; samoqalaqosamarTlebrivi pasu-

xismgeblobis niSnebze ix. zoiZe b., samoqalaqo samarTlebrivi pasuxismgeblobis cnebisTvis, saqarTvelos ssr mecnie-

rebaTa akademiis `macne~, ekonomikisa da samarTlis seria, #3, 1985, 85-95. 
99 niniZe T., moraluri ziani samoqalaqo samarTalSi, Jurn. `sabWoTa samarTali~, #2, 1978, 45, 54-55. 
100 Беляцкинь С., Возмещение морального (неимушественного) вреда, в Еженедельном юридическом газете «Право», 

воскресенье 24 июля, 1911, №29, 1614-1615; ix. Зейц А., Возмещение морального вреда по советскому праву, в журнале 

«Еженедельник советской юстиции», 1927, №47, 1465; aseve ix. Hütte F./ Helborn M., Schuldrecht Allgemeiner Teil, 3. Aufl., 

Bremsen, 2005, 342. 
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ssk-is 992-e muxliT saadvokato saidumloebis xelyofis gamo zianis anazRaurebis valdebulebis 

warmosaSobad unda arsebobdes qmedebis marTlwinaaRmdegoba.101 saadvokato saidumloeba SeiZleba 

Seilaxos rogorc moqmedebiT, ise umoqmedobiT (qmedeba). Tumca valdebulebis warmosaSobad ar aqvs 

mniSvneloba, qmedebis Semadgenloba umoqmedobiT ganxorcielda Tu moqmedebiT.102 amasTan, aramar-

Tlzomierma moqmedebam SeiZleba xelyos sxvadasxva normiT daculi piris konkretuli ufle-

ba,103 kerZod, saadvokato saidumloebis dacvis ufleba, romlis Selaxvam SeiZleba kerZo cxo-

vrebis xelyofa gamoiwvios. marTlwinaaRdmegoba SeiZleba moicavdes piradi sferodan monacemebis 

unebarTvod gavrcelebasa Tu arakanonieri gziT miRebas. Tumca, aqve unda gairkves, aris Tu ara 

garemoebebi (Tanxmoba, sajaro interesi, sazogadoebrivi daintereseba), romlebic samoqalaqosa-

marTlebriv pasuxismgeblobas gamoricxavs.104 

rogorc iTqva, saadvokato biuroebSi unda iyos saTanado pirobebi, raTa mesame pirebs ar 

hqondeT klientis saidumlo cnobebis gacnobis saSualeba,105 advokatma ar unda Seuqmnas saf-

rTxe klientis interesebsa da saidumloebis dacvas. advokati unda zrunavdes mimndobis imuni-

tetis uzrunvelyofasa da dacvaze.106 aRniSnuli wesebis darRveva miuTiTebs advokatis mar-

TlsawinaaRmdego qmedebaze, romelmac SeiZleba braleulobisas deliqturi pasuxismgebloba ga-

moiwvios.107  

saadvokato pasuxismgeblobis SelaxvisTvis ssk-is 992-e muxliT dadgenili pasuxismgeblobis da-

sakisreblad aucilebelia mizezobriobis Seswavla, ese igi, swored marTlsawinaaRmdego qmedebis 

ganxorcielebis adekvaturi Sedegi unda iyos mocemuli ziani. amdenad, pasuxismgeblobis warmosa-

Sobad saadvokato saidumloebis xelyofasa da zians Soris adekvaturi mizezobrivi kavSiri unda 

arsebobdes.108  

praqtikasTan yvelaze axlos mdgomi pirdapiri da arapirdapiri mizezobrivi kavSiris Teoriis 

mixedviT, mizezobrivi kavSiri aris obieqturi kavSiri, romelic adamianis cnobierebisa da nebis-

gan damoukideblad arsebobs. qmedebasa da Sedegs Soris mizezobrivi kavSiris sakiTxi, praqtiku-

lad, dgeba mxolod im SemTxvevaSi, Tu samarTaldarRveva mTavrdeba marTlsawinaaRmdego SedegiT 

an Tu amgvari Sedegis dadgomis konkretuli safrTxe Seiqmna.109 amasTan, Tu moqmedebasa da 

saadvokato saidumloebis xelyofas Soris kavSiri mxolod araarsebiTia da ziani gamowveulia 

sxva mizezebiT, maSin mocemul SemTxvevaSi qonebrivi pasuxismgebloba ar dadgeba.110  

Tumca saadvokato saidumloebis xelyofis gamo SeiZleba warmoiSvas araqonebrivi ziani, ro-

melTan dakavSirebiTac gamoiyeneba aramaterialuri zianis arsebobis prezumfcia. ese igi, mar-

TlsawinaaRmdego qmedebis CadeniT ivaraudeba, rom pirs araqonebrivi ziani miadga (vidre amis sa-

winaaRmdego damtkicdeba). aqedan gamonaklisi SeiZleba Seexos fsiqikurad daavadebul pirs, vina-

                                                 
101 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 191; ix. 
Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 4. Auflage, Grasberg bei Bremen, 2006, 204; aseve 
aRniSnulze ix. Perger T., Ehrenshutz von Soldaten in Deutschland und anderen Staaten, Köln, (TUP-Productions) (Dissertation), 

2003, 84, <http://ub.unibw-muenchen.de/dissertationen/ediss/perger-tilmann/inhalt.pdf> [10.09.10]. 
102 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Aufl., Grasberg bei Bremen, 2003, 190-191. 
103 Sengelia r., qonebrivi ziani da misi anazRaurebis valdebuleba, Tbilisi, 1991, 4. 
104 aRniSnulis Sesaxeb ix., Münch H., Der Schutz des Einzelnen vor Presseveröffentliihungen durch den Deutschen Presserat und 

die britische Press Complaints Commision, Eine Untersuchung zur Spruchpraxis unter besonderer Berücksichtigung des 

zivilrechtlichen Rechtsschutzes der Privatsphäre (Dissertation), Konstanz, 2001, 124-126. 
105 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, 1975, 110-111. 
106 Пилипенко Ю., Основные направления исследования адвокатской тайни,   Часопис Академії адвокатури України, №2, 

2009, 22-24, <http://www.nbuv.gov.ua/e-journals/Chaau/2009-1/09pysiat.pdf> [06.02.10].  
107 ssk, #786-IIs, 26/06/1997, 992-e muxli. 
108 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 192. 
109 naWyebia g., sisxlis samarTali, zogadi nawili, Tb., 2011, 264-265. 
110 Sengelia r., qonebrivi ziani da misi anazRaurebis valdebuleba, Tbilisi, 1991, 5. 

http://ub.unibw-muenchen.de/dissertationen/ediss/perger-tilmann/inhalt.pdf
http://www.nbuv.gov.ua/e-journals/Chaau/2009-1/09pysiat.pdf
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idan mas ar ZaluZs sakuTari uflebebis Selaxvisa da fizikuri Tu sulieri tanjvis ararsebo-

bis gacnobiereba.111  

saadvokato saidumloebis SelaxvisTvis pasuxismgeblobis dasakisreblad gansasazRvria, aseve, bra-

leulobis safuZvelze pasuxismgeblobis aRebis movaleoba. aq unda gairkves, Seswevs Tu ara pirs 

unari, agos pasuxi sakuTari qonebiT, anu sakmarisia Tu ara piris qoneba zianis asanazRaureblad, 

rac mis qonebriv mdgomareobas exeba. aRniSnuli ukavSirdeba piris braleulobas _ igi ganzrax moq-

medebda Tu gaufrTxileblobiT.112  

amdenad, zogadi wesis mixedviT, saadvokato saidumloebis xelyofisTvis samoqalaqo pasuxis-

mgebloba rogorc qonebrivi, ise araqonebrivi zianisTvis dadgeba zianis, marTlwinaaRmdegobis, 

mizezobrivi kavSirisa da bralis erTdroulad arsebobis SemTxvevaSi (ssk-is 992-e muxli). Se-

sabamisad, civilistikaSi gamoiyeneba zianis mimyeneblis braleulobis prezumfciis principi, 

romlis Tanaxmad, zianis mimyenebeli miiCneva braleulad, Tu is bralis ararsebobis moments ar 

daamtkicebs. amitomaa, rom mtkicebis tvirTi mxareebs Soris unda gadanawildes.113    

amasTan, civilistikaSi icnoben aqedan gamonaklis wessac, rodesac aramaterialuri zianisTvis 

SeiZleba pasuxismgebloba dadges bralis gareSec. araqonebrivi zianisTvis bralis gareSe samoqa-

laqosamarTlebrivi pasuxismgebloba dadgeba, Tu ziani miadga fizikuri piris sicocxles an jan-

mrTelobas mometebuli safrTxis wyaroTi; aseve, sisxlissamarTlebriv pasuxisgebaSi ukanono mi-

cemis, dakavebis an mis mimarT administraciuli saxdelis ukanono Sefardebis dros; pativis, 

Rirsebis Tu saxelis xelmyofi cnobebis gavrcelebis da sxva SemTxvevebSi.114 aq aramaterialuri 

zianisTvis pasuxismgebloba ekisreba ara TviT zianis mimyenebels, aramed subieqtebs, romlebic, 

kanonis ZaliT, iReben sakuTar Tavze materialur pasuxismgeblobas zianis mimyeneblis mier ga-

mowveuli zaralisTvis. magaliTad, Tu saxelmwifo mosamsaxuris ukanono qmedebas mohyva araqo-

nebrivi ziani, zianisTvis pasuxs agebs saxelmwifo; Tu sinamdvilesTan Seusabamo informacia gav-

rcelda, ramac gamoiwvia kerZo sferos xelyofa, aramaterialuri zianisTvis pasuxismgebelia ma-

sobrivi informaciis saSualebebi.115 Tumca piradi cxovrebis braleuli Selaxvis SemTxvevaSi sa-

jaro mosamsaxureebi saxelmwifosTan erTad solidarulad ageben pasuxs. amasTan, saxelmwifo 

organos (Tanamdebobis piris) braleulobis prezumfcia yovelTvis arsebobs da saxelmwifo xe-

lisuflebis organo pasuxismgeblobisagan gaTavisufldeba, Tu bralis ararsebobas daamtki-

cebs.116 zemoaRniSnuli ukavSirdeba ssk-is 413-e muxls, romliTac aramaterialuri ziani anazRa-

urdeba sxeulis dazianebis an janmrTelobisTvis vnebis miyenebis dros. es norma ssk-is 1005-e 

muxlTan erTad unda ganixilebodes. amasTan, saxelmwifos pasuxismgeblobis sakiTxi deliqturi 

valdebulebebis safuZvelze unda gadawydes.117  

bralis gareSe pasuxismgeblobis dros negatiuri pasuxismgebloba misi pozitiuri aspeqtisgan 

mowyvetilia da igi sxva ramea, vidre pasuxismgebloba. zianis miyenebidan warmoSobil samoqala-

                                                 
111 barabaZe n., moraluri zianis anazRaurebis uflebis warmoSobis safuZvlebi, Jurn. `adamiani da konstitucia~, #3, 

2005, 69-71. 
112 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 192; 
bralis formebis (ganzraxva da gaufrTxilebloba) Sesaxeb ix. Schlechtriem P., Schuldrecht Allgemeiner Teil, 5., neubearbei-

tete Aufl., Tübingen, 2003, 169-173. gaufrTxileblobasTan dakavSirebiT ix., Hütte F./ Helborn M., Schuldrecht Allgemeiner 

Teil, 3. Aufl., Bremsen, 2005, 204, 206-207. 
113 saqarTvelos samoqalaqo kodeqsis komentari, (red. l. Wanturia), me-4, t. me-2, Tb., 2001, 378-387. 
114 barabaZe n., moraluri zianis anazRaurebis uflebis warmoSobis safuZvlebi, `adamiani da konstitucia~, #3, 2005, 

72-73. 
115 axvlediani z., valdebulebiTi samarTali, Tbilisi, 1999, 73-74. 
116 barabaZe n., moraluri ziani da misi anazRaurebis problema, Tbilisi, 2012, 196. 
117 Schmidt R., Schuldrecht Besonderer Teil  II _ Gesetzliche Schuldverhältnisse, 1. Auflage, Grasberg bei Bremen, 2003, 167; ix. 

Medicus D., Schuldrecht I, Allgemeiner Teil, Ein Studienbuch, 13., neubearbeitete Aufl., München, 2002, 271; ix., Hütte F. / 

Helborn M., Schuldrecht Allgemeiner Teil, 3. Aufl., Bremsen, 2005, 371. 
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qosamarTlebriv urTierTobaSi upasuxismgeblobis cneba gamodgeba absoluturi uflebis mimarT, 

romlis darRvevac warmoSobs deliqtur valdebulebas. amdenad, deliqtur valdebulebas win 

uswrebs absoluturi samarTlebrivi urTierToba da zianic aq dgeba. am SemTxvevaSi axali val-

debuleba warmoiSoba. arasaxelSekrulebo valdebulebisagan gansxvavebiT, saxelSekrulebo urTi-

erTobaSi arsebobs pasuxismgeblobis pozitiuri aspeqti, vinaidan saxelSekrulebo valdebulebis 

darRvevisas axali saxelSekrulebo valdebuleba ar warmoiSoba da mxare am valdebulebis Ses-

rulebas pasuxismgeblobiT unda moekidos.118 

klientis saidumlo sfero Seilaxeba, Tu fiduciuri urTierTobis safuZvelze klientis sai-

dumloebis Sesaxeb gagebul cnobebs advokati mesame pirebs gadascems an maTTvis xelmisawvdoms 

gaxdis. amiT advokati arRvevs, aseve, davalebis xelSekrulebaSi gansazRvrul sandoobis movale-

obas.119 amitom davalebis xelSekrulebis Seusruleblobisas klients SeuZlia valdebulebiTi 

samarTlis normebiT xelmZRvaneloba.120 Tumca aq, albaT, ufro qonebrivi interesis dakmayofi-

leba unda moiazrebodes. 

marTalia, aucilebelia zemoT CamoTvlili wesebis dacva, raTa Tavidan iqnes acilebuli saad-

vokato saidumloebis (da Sesabamisad, kerZo cxovrebis) Selaxva an xelyofis safrTxe, Tumca 

aqedan gamonaklisi wesebic daSvebulia. saxeldobr, saidumlos mflobelis (klientis) an saad-

vokato saqmianobaze sameTvalyureo organos werilobiTi Tanxmobis arsebobisas saidumloebis 

gamJRavneba araa dasjadi.121 amasTan, advokatTa profesiuli eTikis kodeqsiT, Tu advokatis mier 

informaciis gamJRavneba aucilebelia mis mimarT wayenebuli braldebisagan Tavis dasacavad. 

aseve, Tu mimndobis (an mesame pirebis) piradi (intimuri) cxovrebis) Sesaxeb cnobebi advokatma 

Seityo kanonieri gziT ara TviT klientisagan (an TviT klientisgan), maSin advokats SeuZlia am 

cnobebis gamoyeneba misi dacvis qveS myofi piris pasuxismgeblobis Semsubuqebis mizniT.122 amave 

dros, klientis interesebis prioritetulobis principis mixedviT, advokatma yovelTvis unda 

imoqmedos klientis interesebidan gamomdinare da daayenos isini pirad da sxva pirebis intere-

sebze maRla.123  

 

5. kerZo cxovrebisa da saadvokato saidumloebis xelyofidan warmoSobili moTxovnebi 

 

samoqalaqosamarTlebrivi urTierTobis monawileebs (advokatebsac) SeuZliaT ganaxorcielon 

kanoniT aukrZalavi, maT Soris, kanoniT pirdapir gauTvaliswinebeli nebismieri moqmedeba,124 

Tumca esec garkveul farglebSia moqceuli. Tu zemoT dasaxelebuli normebis Selaxvam gamoiw-

via braleulad klientis saidumloebis xelyofa, advokati pasuxs agebs samoqalaqosamarTlebri-

vi wesiT. 

rogorc Cans, saadvokato saidumloebis safuZveli SeiZleba iyos garigeba. Sesabamisad, val-

debulebiTi urTierTobis farglebSi miyenebuli ziani unda ganixilebodes saxelSekrulebo 

moTxovnis winapirobad da sakiTxi unda dadges TviT SefardebiTi urTierTobis specifikis gaT-

valiswinebiT. Sesabamisad, saxelSekrulebo moTxovna ukavSirdeba ara absoluturi uflebis, 

aramed SefardebiTi uflebis Selaxvas.  

                                                 
118 naWyebia g., brali, rogorc socialuri filosofiis kategoria, Tbilisi, 2001, 272-273, 173. 
119 ssk, #786-IIs, 26/06/1997, 709-723-e muxlebi.   
120 Meiss R. Von, Die persönliche Geheimsphäre und deren Schutz im prozessuallen Verfahren, Diesenhofen, 1975, 188-189. 
121 iqve, 179; aseve, ix. Beschluss der Aufsichtskommission über die Rechtsanwälte vom 2. September 2004, 4-5. 
122 Красавчикова Л., Личная жизнь граждан под охраной закона, М., 1983, 155. 
123 ssip `saqarTvelos advokatTa asociaciis~ advokatTa profesiuli eTikis kodeqsi, 15/04/2006, me-3, me-4 da me-5 

muxlebi. 
124 ssk, #786-IIs, 26/06/1997, me-10 muxlis me-2 nawili. 
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aseve sagulisxmoa, rom saadvokato saidumloebis dacvis ufleba (kerZo cxovrebis dacvis 

uflebis msgavsad) absoluturi uflebaa, romlis xelyofac warmoSobs deliqtur valdebule-

bas. amdenad, gasarkvevia, saadvokato saidumloebis xelyofa saxelSekrulebo xasiaTisaa Tu ara-

saxelSekrulebo (deliqturi). Sesabamisad, Tu saadvokato saidumloebis darRvevas mohyva kerZo 

cxovrebis Selaxva, cxadia, zianis xasiaTis garkveva kerZo sferos dacvasac moemsaxureba. es 

problema ramdenime winapirobis dadgenas ukavSirdeba. samarTlebrivi moTxovnebis dros aRsaniS-

navia mtkicebis tvirTis sakiTxi. saqme isaa, rom saxelSekrulebo moTxovnis dros movalem unda 

amtkicos, rom valdebulebis Seusrulebloba ganpirobebulia gare faqtorebiT da brali mas am 

zianis dadgomaSi ar miuZRvis. rac Seexeba arasaxelSekrulebo moTxovnas, aq dazaralebuls eki-

sreba mopasuxis braleulobis mtkicebis tvirTi.125  

amasTan, gasarkvevia moTxovnaTa xandazmulobis sakiTxic. ssk-is 130-e muxlis Tanaxmad, sax-

elSekrulebo xandazmulobis vadis aTvla iwyeba im droidan, roca pirma Seityo an unda Seetyo 

uflebis xelyofis Sesaxeb. amitom saxelSekrulebo moTxovna SeiZleba xandazmuli iyos. Tumca 

am SemTxvevaSi SeiZleba arasaxelSekrulebo moTxovna iyos namdvili, radgan zianis anazRaurebis 

moTxovnis uflebis samwliani vada aiTvleba im momentidan, roca dazaralebulma Seityo zianis 

an zianis anazRaurebaze valdebuli piris Sesaxeb.126 amave dros, mxedvelobaSia misaRebi zogadi 

da specialuri normis miznebi. aqve unda dadgindes, aRmoCndeba Tu ara erT-erTi mxare, meore 

mxaresTan SedarebiT, gacilebiT cud mdgomareobaSi. gasaTvaliswinebelia samarTalSefardebis 

gamartivebis sakiTxic.127  

samarTlis Sefardebis procesSi mosamarTle SeboWili araa miTiTebuli samarTlebrivi sa-

fuZvliT; ra Tqma unda, upiratesoba unda mieniWos moTxovnis im safuZvels, romlis winapiro-

bebis dadgena yvelaze swrafad da iolad aris SesaZlebeli. aseve, unda ganisazRvros, romeli 

moTxovnis safuZvlis gamoyeneba gamoiwvevs yvelaze mcire saproceso xarjebs.128 Sesabamisad, ze-

moT dasaxelebuli pirobebis mixedviT, unda dadgindes moTxovnis is samarTlebrivi safuZveli, 

romlis Sedegic ekonomikuri da samarTlebrivi TvalsazrisiT yvelaze ufro Seesabameba moTxov-

nis mizans.129   

                                                 
125 dundua m., deliqturi pasuxismgeblobisa da saxelSekrulebo pasuxismgeblobis Tanafardoba, `samarTlis Jurna-

li~, #1, 2009, 56. 
126 ssk, #786-IIs, 26/06/1997, 1008-e muxli. 
127 CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, Tbilisi, 2011, 187; ix., Thost  P., Die Anwendungs des 

§ 477 BGB auf Mangelfogeschäden (Dissertation), Hamburg, 2000, 131-133. 
128 boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis meTodika, Tbilisi, 2004, 

44. 
129 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2005 wlis 4 martis 

ganCineba (#as-973-1208-04). 
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Civil Legal Protection of Private Life and Advocatory Secret 

 

Michael Bichia

  

 

Protection of the private lives is urgent from theoretical and practical point of view. The mentioned is 

proved with the fact that there is no sharp bounder between the private lives, which causes certain opacity 

too. Therefore, first of all, there is a capacity of concept of private life to be defined, to make those 

parties vivid, which may involve the private sector. In this sense, it is interesting what kind of reference 

exists between the private life and advocatory secret. However, in order to detect the reference between 

the mentioned benefits, it is necessary to define the spheres of advocatory secret. In addition, this 

problem has never been specially researched in Georgian legal literature before. Also, it is right that if we 

want to discuss protection of private life and advocatory secret, procedural legal aspects of the mentioned 

issues will be needed, but in this research mainly civil legal protection of private life and advocatory 

secret will be highlighted. The mentioned is especially interesting if we foresee the issue, that Georgian 

civil legislation would be researched in a close connection with 8th article of European Convention of 

Human Rights and General European Law. Thus, submission of problem in this context has a theoretical 

and practical nature.  

The goal of the research is determination of the spheres of advocatory secret and private life, 

highlighting the reference between them on the basis of discussing Georgian legislation and European 

Convention of Human Rights. Also, the goal of the research is promoting civil legal protection of 

advocatory secret and private life. Accordingly, it is reasonable to discuss the problem on the basis of 

responsibility, in order to divide the specific legal demands.   

Above stated problems should be studied by using the sociological, comparative legal, normative-

dogmatic, analyze and synthesis and others methods, which will give us opportunity to imagine the 

modest proposals, foreseen the background of existed ideas.  

As the research made it clear, professional secret has a broad character. It includes other persons 

together with the advocates. Advocatory secret is one of the aspects of professional secret and includes 

the information given to the advocate in the frameworks of the mandate. That’s why, in order to protect 

the advocatory secret, it is advisable to make the advocatory secret as broadly interpreted, to protect the 

information given to the advocate by the trustier, spreading of which is not desirable for the client. This 

information may reveal the private sphere. Accordingly, violation of advocatory secret may violate the 

private life. That means, broad interpretation of advocatory secret is a precondition to protect the private 

sphere. At the same time, the peculiarities of this relationship (fiduciary relationship between the parties 

of the secret; specification of ethic norms; complex object), discussed above, highlights the relation 

between the advocatory secret and private sphere.  

As for the parties of the advocatory secret, among them are advocates first of all. However, they care 

for protection of their professional secrets with the help of other persons. These individuals are the 

lawyer's assistant and intern, who are also in charge of professional secret protection by law. “The law 

about advocates” does not apply to the persons, who are not registered advocates at the association of 

advocates, but they are the lawyers. It is important for them to establish their professional code of ethics. 

However, the Criminal Code - Article 714 of the duty to protect the secret applies to the mentioned 

persons, which is entailed by assignment of contract. That’s why the client can operate according to the 

norms of obligatory law in the case of failure to comply with the assignment contract. In addition, it is 
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true that personal rights are not transferred by inheritance, but heirs should be able to protect the 

inheritance rights here, despite the termination of the obligation, as protection of advocatory secret is not 

limited in time. 

As for the other supporters, foreseeing the specification of advocatory secret, it is recommended to use 

the term “duty of confidentiality”. Cleaner, accountant, secretary and others should be discussed in such 

context.  

Advocate (representative) can be imposed of civil liability in the case of harmful effect of improper 

practice. According to the CC 992 article, the advocate will be imposed of civil liability for the damage, 

if there is damage, causal connection and cumulative fault. In addition, the violation is legitimated by the 

written consent of the secret owner (client) or supervisory authority of advocacy, public interest, and the 

moment of avoiding prosecution for themselves. Accordingly, in given circumstances civil liability is 

excluded.  

Together with that, the requirements for the issue of competition can be created by encroachment of 

advocatory secret. In the given case, one should foresee the peculiarities of comparative and absolute 

relation, the nature of damage, the burden of proof, the issue of remoteness, equality and fairness of the 

parties, simplification of correct imposing, procedural costs. Also, the mentioned can refer to 

infringement of private life. Accordingly, the problem of competition of legal requirements is connected 

with the violation of private sphere. In order to highlight the relation between the advocatory secret and 

private life, it is necessary to study the practice of European Court of Human Rights, which will finally 

support the private sphere as well as protection of advocatory secret on the national level.  
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mediaciis samarTlebrivi perspeqtiva mcire da dominant  

aqcionerTa urTierTbalansis SenarCunebis konteqstSi 

 

ana ToxaZe 
 

Sesavali 
 

neoliberalizmis konceptualuri analizis safuZvelze dgindeba misi miswrafeba Tavisufali 

bazrisa da biznesis saxelmwifos `mzrunvelobisagan~ gaTavisuflebisaken. swored am moZRvrebis 

bazisze ganxorcielda transnacionaluri korporaciebis formireba globalur bazrebze. maTi 

dominant subieqtebad qcevisa da farTo masStabebiT momsaxurebis warmoebis saxelmZRvanelo  

principebia: `kerZo sakuTrebis uzenaesoba; Semosavlebis gazrdis primati; Tavisufali konkuren-

cia bazrebis mosazidad; iafi nedleulisa da Sromis gamoyeneba; mudmivi eqspansia da investicia~, 

kapitalis dagrovebisa da mozidvis mizniT.1 `transnacionaluri korporaciuli warmonaqmnebi 

msoflioSi ekonomikur klimats ganapirobeben. maTi qonebrivi mdgomareoba zog SemTxvevaSi did 

gavlenas axdens Sida Tu gare saxelmwifoebriv ekonomikur wesrigze~.2 aqedan gamomdinare, kor-

poraciebis Semosavlianoba qveyanaSi arsebul ekonomikur Tu sazogadoebis materialur-

socialur mdgomareobas gansazRvravs. ekonomikuri urTierTobebis stagnacia, degradacia Tu, 

piriqiT, stimulireba, kombinirebulad makavSirebeli elementia, romelic samarTlis garkveul 

dargebTan urTierTTanxvedras ganicdis. Sesabamisad, martivi da amavdroulad, naTelia konver-

genciis danaxva, romelic ekonomikisa da samarTlis elementebs erT wertilSi uyris Tavs. yo-

velive aman ki gamoiwvia biznes Tu korporaciuli davebis gadaWris ufro rafinirebuli meTo-

dis formireba, romlis meSveobiT mxareTa uflebaTa dacvis uzrunvelyofisa da drois ekono-

miis maqsimizaciis TvalsazrisiT, martivi meqanizmi Camoyalibda. globalur doneze moqmedi kor-

poraciebi marTlmsajulebis oficialuri sistemis gamoyenebas amjobineben _ transnacionaluri 

kerZo arbitraJis momsaxurebas, romelic ufro efeqtiani meqanizmiT gamoirCeva da amavdroulad, 

xels uwyobs korporaciuli renomes, bazarze avtoritetis SenarCunebas.3  

warmodgenili naSromi moicavs sakorporacio samarTlis erT-erTi mniSvnelovani aspeqtis – 

partnioruli urTierTobis mowesrigebas da koloboraciis SenarCunebis problemis gadaWras 

mediaciis institutis gamoyenebiT. SedarebiTsamarTlebrivi kvleva daeyrdnoba ori ZiriTadi seg-

mentis ganxilva-analizs: a) komerciuli mediaciis samarTlebrivi perspeqtiva partnioruli 

konfliqtebis mogvarebis konteqstSi; b) aqcionerTa uflebebis dacvis garantiebis uzrunvelyo-

fa. 

 

1. komerciuli mediaciis samarTlebrivi perspeqtiva partnioruli konfliqtebis mogvarebis 

konteqstSi 
 

marTlmsajulebis instituti orientirebulia aramxolod erTi individis uflebebis dacvaze, 

aramed qveyanaSi arsebuli sazogadoebrivi urTierTobebis mTeli sistemisaTvis dacvis garante-

                                                           
 samarTlis bakalavri, daviT batoniSvilis samarTlis institutis samecniero TanaSemwe. 
1 bregvaZe l., organizaciis Teoriis safuZvlebi: socialuri moZRvreba korporaciuli sistemebis Sesaxeb, wignSi: 

`Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi~, Tbilisi, 2009, 57-60. 
2 burduli i., Tanamedrove qarTuli sakorporacio samarTali (mokle mimoxilva), wignSi: `roman Sengelaia 70 sai-

ubileo krebuli samarTlis problemebi~, Tbilisi, 2012, 225. 
3 bregvaZe l., organizaciis Teoriis safuZvlebi: socialuri moZRvreba korporaciuli sistemebis Sesaxeb, wignSi: 

`Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi~, mT red.: elizbaraSvili n., Tbilisi, 

2009, 57-60. 
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bis uzrunvelyofaze.4 pasuxismgeblobis ganmsazRvreli normebis meSveobiT uflebis Semlaxveli 

qmedebis sanqcireba xdeba. iuridiuli konfliqtis dros mxareebi Tanasworuflebianni arian ur-

TierTobebSi, Sesabamisad, davis gadawyveta mxareTa erToblivi ZalisxmeviT an sasamarTlo wesiT 

xdeba.5 bolo aTwleulis ganmavlobaSi mediacia mniSvnelovan institutad miiCneva.6 qveTavis mi-

zans warmoadgens komerciuli mediaciis, rogorc Sida korporaciuli davis mogvarebis optima-

luri saSualebis, misi rolisa da saqarTveloSi ganviTarebis perspeqtivis determinireba. 

 `kargi korporaciuli marTvis upiratesoba ikargeba, Tu Tqven ar gaqvT davis gadawyvetis 

kargi saSualeba~.7 mediaciis procesi mesame, neitraluri piris meSveobiT warimarTeba, romelic 

exmareba mxareebs daafiqsiron sakuTari poziciebi, xolo garemoebebis Sefasebis safuZvelze Ca-

moayalibon davis gadaWris variantebi.8 es aris procesi, romelic mimdinareobs molaparakebisa 

da garkveulwilad, kompromisebze wasvlis safuZvelze.9 kompaniebsa Tu korporaciebSi araerTi 

dava warmoiSoba iseT sakiTxebze, romelTa momwesrigebeli normebi moqmedi kanonmdeblobiT, 

korporaciuli marTvis kodeqsiT Tu sazogadoebis Sida aqtebiT gaTvaliswinebuli ar aris.10 

komerciuli (biznes) mediacia samarTlebriv sakiTxebze msjelobas ver ugulebelyofs, Tumca 

SesamCnevia misi miswrafeba komerciuli da sargebelze orientirebuli midgomebis Camoyalibebi-

saken; Sesabamisad, `konfliqtis iuridiuli aspeqtebi ukana planze inacvlebs~11.  

mediaciis xibli swored is gaxlavT, rom am procesis mimdinareoba raime saxis valdebulebe-

biT Tu SezRudvebiT ar xasiaTdeba.12 mxareTa lavirebis diapazoni maTive interesebze dayrdno-

biT ganisazRvreba. mxolod amiT ar amoiwureba mediaciis dadebiT mxareTa speqtri. mediacia 

drois maqsimaluri ekonomiis SemTxvevaSic ki davis instituciuri gziT gadaWris saSualebaa. 

misi mdgradoba, popularoba da saqarTveloSi ganviTarebis perspeqtiva am institutis dadebiTi 

maxasiaTeblebis pirdapirproporciulia. procesi maSin iwyeba, rodesac mxareebi amisTvis mzad 

arian.13 molaparakebaze mzadyofna da morigeba mniSvnelovani pasaJia, ramdenadac Tu mxareTa po-

ziciebs Soris arsebobs aSkara disbalansi, ADR14 ar gamoiyeneba.15  

mediaciis dadebiTi niSnebia:16  

a) droisa da xarjebis dazogva _ saqmis ganxilva ar aris droSi gawelili, rac savsebiT 

dasaSvebia sasamarTlos an arbitraJis SemTxvevaSi.17 es ki korporaciisaTvis SeiZleba 

                                                           
4 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, 2012, 20, cit.: Боннер А.Т., 

Правосудие как вид государственной деятельности., М., 1973, 3. 
5 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, 2012, 19. samarTlis subieqtis 

samoqalaqo uflebebisa da kanonieri interesis daxvis formebis Sesaxeb ix. iqve: 17-20.   
6 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 2nd ed., US, 2007, 1. 
7 janjalia b., mediacia – sasamarTloSi korporaciuli davis ganxilvis alternativa, Jur.: biznesi da kanonmdebloba 

#10, Tbilisi, 2009.   
8 Trachte-Huber E.,  Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 8.  
9  iqve, 8. 
10 janjalia b., mediacia – sasamarTloSi korporaciuli davis ganxilvis alternativa, Jur.: biznesi da kanonmdebloba 

#10, Tbilisi, 2009.   
11 ix.: cercvaZe g., mediacia, Tbilisi, 2010, 148.  
12 iqve, 55. 
13 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 10. 
14 aSS-Si davebis alternatiuli gadawyveta, romelic moiazrebs yvela formas garda sasamarTlo procesisa. ix.: 

cercvaZe g., mediacia, Tbilisi, 2010, 35. procedura, romelic moiazrebs davis gadawyvetas sasamarTlos Carevis ga-

reSe, rac gaxlavT erT-erTi amxsneli mizezi Tu ratom uaryves tradiciuli meTodiT saqmeTa ganxilva. “In the late 

1980s and early 1990s, many people became increasingly concerned that the traditional method of resolving legal disputes in the Unit-

ed States, through conventional litigation, had become too expensive, too slow, and too cumbersome for many civil lawsuits (cases 

between private parties). This concern led to the growing use of ways other than litigation to resolve disputes. These other methods are 

commonly known collectively as alternative dispute resolution (ADR).” ix. eleqtronul misamarTze:  
http://www.legal-dictionary.thefreedictionary.com/alternative+dispute+resolution , [03.12.12]. 
15 cercvaZe g., mediacia, Tbilisi, 2010, 57. 
16 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 10-12. 
17 Poor G., The corporate Council’s Guide to Mediation, Chicago, 2010, 6, 10-11. 

http://www.legal-dictionary.thefreedictionary.com/alternative+dispute+resolution
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kontrproduqtiuli aRmoCndes maSin, rodesac igi kritikul mdgomareobaSi imyofeba da kon-

fliqtis swraf mogvarebas saWiroebs. 

b) konfidencialuroba18 _ mediaciis sakiTxebTan mimarTebiT mediatoris dumilis movaleobiT 

aRWurvas uzrunvelyofs.19 Tumca esec SeTanxmebis sagani gaxlavT.20 es segmenti sakmaod mimzid-

veli unda iyos korporaciebisaTvis, ramdenadac sasamarTlos meSveobiT saqmis ganxilva, SesaZ-

loa, momavalSi araerTi insinuaciisa Tu `Woris~ generirebis wyarod iqces (as “the dispute be-

comes a matter of public record”
21

), rac sawarmos reputaciaze uaryofiTad imoqmedebs, gansakuTre-

biT ki, investorTa mozidvis konteqstSi.  

g) mediaciis meSveobiT xdeba biznesurTierTobebis SenarCuneba _ sazogadoebaSi partniorTa 

urTierTTanmxvedri nebis arseboba, samewarmeo saqmianobis rentabelurad ganxorcielebis mizni-

dan gamomdinare, saxelmZRvanelo principad mowmdeba da ZiriTad movaleobad aris aRiarebuli. 

misi Canacvleba ki ubralod ar moiZebneba. swored kolaboraciis maRali xarisxi uzrunvelyofs 

mewarme subieqtis xangrZliv arsebobas. sasamarTlo wesiT davis ganxilva partnioruli ur-

TierTobebis SenarCunebis imeds naklebad iZleva.22 mediaciiT, rogorc konfliqtis menejmentis 

umaRlesi formiT23 ki, piriqiT, SeiZleba gaZlierdes biznes urTierTobebi.24 miT umetes, rom 

mediaciis SemTxvevaSi ar arsebobs gamarjvebuli an damarcxebuli.25  

zemoTqmuli ar uaryofs mediaciis meore, uaryofiT mxares. gansakuTrebul yuradRebas ki 

konfidencialurobis sakiTxi iqcevs. `davis gadawyvetis alternatiuli formebis saWiroeba qar-

Tul samarTlebriv sinamdvileSi eWvis qveS ar dgas.~26 marTalia, sasamarTloebis `gantvirTva~ 

saWiroa, magram qarTuli sakorporacio samarTali samewarmeo davebis siWarbiT maincdamainc ga-

nebivrebuli ar aris. konfidencialurobis dacva (rogorc mediaciis erT-erTi dadebiTi Tviseba), 

miuxedavad imisa, rom es ukanasknelic mxareTa SeTaxnmebis sagans warmoadgens, sasamarTlo 

praqtikaze arcTu ise dadebiTad aisaxeba, ramdenadac yvela amjobinebs am upiratesobiT sargeb-

lobas. magram mainc, `Tu saxelmwifos mier sasamarTlo sistemis reformirebasTan erTad ga-

dadgmuli iqneba nabijebi davis gadawyvets damoukidebeli da efeqturi alternatiuli saSuale-

bebis (iseTi, rogorc arbitraJi da mediaciaa) gansaviTarebelad, es xels Seuwyobs ufro sta-

biluri da liberaluri samewarmeo garemos damkvidrebas saqarTveloSi~27. 
 

2. mcire da dominant aqcionerTa kolaboraciis xarisxis gansazRvra 
 

sazogadoebis dasafuZneblad28 mogebis miRebis29 mizniT motivirebuli, ori an meti piris 

mier erTiani safirmo saxelwodebis qveS samewarmeo saqmianobis ganxorcielebis mizniT mxolod 

                                                           
18 cercvaZe g., mediacia, Tbilisi, 2010, 48-55. 
19 iqve, 48. 
20 “[u]nless otherwise agreed by the parties, all information relating to the conciliation proceedings shall be kept confidential.” ix.: 

Poor G., The corporate Council’s Guide to Mediation, Chicago, 2010, 7, cit.: UNCITRAL Model Law, Article 9, ix. Semdeg mis.: 

http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/ml-conc-e.pdf. 
21 Poor G., The corporate Council’s Guide to Mediation, Chicago, 2010, 6. 
22 iqve, 8-9. 
23 cercvaZe g., mediacia, Tbilisi, 2010, 141. “structured conflict-management policy”,  ix.: Poor G., The corporate Council’s 

Guide to Mediation, Chicago, 2010, 5. 
24 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 10. 
25 “Mediation, by contrast, allows the disputing parties a chance to structure a “win-win” settlement for both sides, thus possibly pre-

serving a business relationship.” Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 

2nd ed., US, 2007, 9, 11, 97, 101.  
26 cercvaZe g., mediacia, Tbilisi, 2010, 121. 
27 janjalia b., mediacia – sasamarTloSi korporaciuli davis ganxilvis alternativa, Jur.: biznesi da kanonmdebloba 

#10, Tbilisi, 2009.   
28 `sawarmos Seqmna~ gulisxmobs rogorc mis pirvelad, aseve mis Seqmnas reorganizaciis mizniTac, `daarsebaSi~ moia-

zreba mxolod pirveli, anu ara reorganizaciis gziT Seqmna. qoqraSvili q., samewarmeo samarTali, Tbilisi, 2007, 

162. sazogadoebis dafuZnebis Sesaxeb ufro vrclad, burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 
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urTierTTanmxvedri nebis30 gamovlenaa saWiro.31 savaldebulo komponentia damfuZnebel parn-

tiorTa mier gaerTianebul qonebaze sazogadoebisaTvis sakuTrebis uflebis gadacema, romlis 

ganxorcieleba Sesatanis Setanis gziT,32 rogorc Sida dafinansebis saSualebiT,33 miiRweva. Se-

satanis Setanis garigebis34 meSveobiT piri aRiWurveba `monawileobiTsamarTlebrivi~35 uflebiT, 

rac sazogadoebaSi partnioris statuss aniWebs, ris safuZvelzec igi aRiWurveba qonebrivi da 

araqonebrivi uflebebiT. momdevno qveTavebi miznad isaxavs am uflebaTa dacvis saSualebebis de-

terminirebas, rac, Tavis mxriv, uzrunvelyofs Semdegis ganvsazRvras _ ramdenad aris SesaZle-

beli, mediaciis instituti uflebis dacvis funqciis mqone meqanizmad iqnes gagebuli, rogorc 

konfliqturi situaciis eskalaciisgan daRwevisa da maTi mSvidobiani mogvarebis erT-erTi saSu-

aleba.  

 

2.1. kanonis winaSe Tanasworobis mniSvneloba partniorul urTierTobaSi  

 

wesdeba36 da sadamfuZneblo dokumenti aris: a) SeTanxmeba partniorebs Soris da b) xelSe-

kruleba sazogadoebasa da partniorebs Soris.37 sazogadoebaSi yvela partniors sakuTari wi-

lis Sesabamisi uflebebi Tu movaleobebi aqvs.38 `mewarmeTa Sesaxeb~ saqarTvelos kanoniT39 gaT-

valiswinebulia sazogadoebis partnioris uflebebi, romelTa SezRudva dauSvebelia40 da ar 

eqvemdebareba sazogadoebis xelSekrulebiT41 mowesrigebas. Tumca bolo periodSi ganxorciele-

bulma cvlilebebma, sawesdebo avtonomiis egidiT regulirebadi normebis siWarbem, ama Tu im 

sakiTxTa mowesrigeba partniorTa dispoziciaSi moaqcia, amgvari upiratesoba ki SeboWilia impe-

ratiuli xasiaTis mqone normebiT.  

                                                                                                                                                                                                   
2010, 391_405, 421_458; Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 24_30. Schnee-

man A., The Law of Corporations and Other Business Organizations, 5th ed., New York, 2010, 281-334. 
29 rogorc erT-erTi maxasiaTebeli elementi samewarmeo saqmianobisa. samarTlebrivi safuZveli: `mewarmeTa Sesaxeb~ 

saqarTvelos kanonis 1-li muxlis me-2 punqti. 
30 sazogadoebis dafuZneba aris samoqalaqosamarTlebrivi garigeba, romlis dadebisTvisac aucilebelia yvela monawi-

lis nebis gamoxatva da konsesusis arseboba am nebaTa Soris. ix.: Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis 

komentari, Tbilisi, 2002, 30;  Bevans R. N., Business Organizations and Corporate Law, New York, 2007, 19.  
31 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 399. 
32 Sesatanis Setanis valdebulebis Sesaxeb ix.: burduli i., Sesatanis ganuxorcieleblobis samarTlebrivi Sedegi: 

utopiuri Sexeduleba ss-dan partnioris garicxvis Sesaxeb, `samarTlis Jurnali~, #: 1 – 2, Tbilisi, 2010, 20-22. 
33 “Internal Financing”-is terminiT cnobili. es ukanaskneli xasiaTdeba upiratesobiT – ufro swrafad, operatiulad 

moizideba Tanxebi. ix.: Schulz M., Wasmeier O., The law of Bussiness Organizations, Berlin, Heidelberg, 2012,  53. 
34  burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 178_212. 
35 burduli i., Sesatanis ganuxorcieleblobis samarTlebrivi Sedegi: utopiuri Sexeduleba ss-dan partnioris ga-

ricxvis Sesaxeb, `samarTlis Jurnali~, #: 1 – 2, Tbilisi, 2010, 21. 
36 “Bylaw” (inglisurad),  mas asave sazogadoebis xelSekrulebasac uwodeben. ix.: burduli i., saaqcio samarTlis 

safuZvlebi, tomi I, Tbilisi, 2010, 398; wesebis formalur da materialur gagebasTan dakavSirebiT ix.: iqve, 400, 

sqolio 28,.  
37 QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4th ed., Lon-

don, 2010, 88. 
38 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 68. 
39 2012 wlis mdgomareobiT. 
40 am koncefciis matarebelia `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-9 punqti, rogorc Tanaswo-

ruflebianobis ganmsazRvreli modusi. ix.: burduli i., savaldebulo satendero SeTavazeba. aqciaTa savalebulo 

gayidva:  aqciiT miniWebuli uflebis borotad gamoyeneba Tu kapitalis bazris ganviTarebis aucilebeli winapiroba?! 

Jurnali: `marTlmsajuleba~, #:2, Tbilisi, 2007, sqolio 26, 13. 
41 igul.: wesdeba. sazogadoebis xelSekurleba emsaxureba sazogadoebis organizebul mowyobas, mmarTvel organoTa 

Seqmnasa da maTi kompetenciis gansazRvras, mokled, Sida organizaciuli sakiTxebis mowesrigebas. ix.: burduli i., 

saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 171, 401. wesdeba, rogorc partniorTa erTiani nebis gamomxat-

veli SeTanxmeba, aris kerZosamarTlebrivi garigeba korporaciulsamarTlebrivi elementebiT, `romelic damyarebulia 

kerZo avtonomiisa da nebis gamovlenis sayovelTaod aRiarebul principebze.~ ix.: burduli i., qonebrivi urTierToba 

saaqcio sazogadoebaSi, Tbilisi, 2008, 50.  sazogadoebis am ZiriTad samarTlebriv dokuments zogierTi avtori sa-

zogadoebis `konstituciadac~ ki moixseniebs. ix.: liluaSvili g., SezRuduli pasuxismgeblobis sazogadoeba, Tbili-

si, 2005, 103. 
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parntiorTa uflebebi da maTi dacvis saSualebebi urTierTdamokidebulni arian.42 `umcireso-

baSi myofi aqcionerebis uflebebis dacva Tanamedrove saaqcio samarTlis erT-erTi mniSvnelova-

ni problemaa~ da ganpirobebulia imiT, rom umravlesobaSi myofTa mier minoritari aqcioneris 

interesebi iqna ignorirebuli.43 dominant da umciresobaSi myof aqcionerTa Soris martivi Se-

samCnevia daZabuloba, gansakuTrebiT ki maSin, rodesac aqciaTa sakontrolo raodenobis mqone 

partniors aqvs SesaZlebloba, saerTo krebis kenWisyris Sedegze gadamwyveti zegavlena moaxdi-

nos.44 sistemis swored es uaryofiTi mxare gaxda minoritaris uflebebis dacviTi meqanizmebis 

formirebis daCqarebis gamomwvevi faqtori.45 winaaRmdegobis gawevis SeuZleblobis gamo, sakuTar 

interesTa prizmidan gamomdinare, maJoritar aqcionerebma SesaZlebelia miiRon iseTi gadawyve-

tileba, romelic umciresobaSi myofTa uflebebs arsebiTad laxavs.46  

 

2.2. mediacia sazogadoebis interesebis dacvis WrilSi 

 

aqcionerTa uflebis dacvis samarTlebrivi berketi maTTvis miniWebuli araqonebrivi, indivi-

dualuri, TanammarTvelobiTi uflebebidan gamomdinareobs. sazogadoebis wevrobis uflebaSi 

moiazreba aqciiT uzrunvelyofili mmarTvelobiTi _ araqonebrivi uflebebi,47 romelTa rangs 

gasaCivrebis uflebac ganekuTvneba. mizani erTia _ dominanturi mdgomareobis sazogadoebis sa-

zianod gamoyenebis akrZalva.48 swored aq iZens ganmartebas derivatiuli sarCelis49 arsic, ro-

melic aqcioners sazogadoebis interesebis dasacavad saerTo krebaze miRebuli gadawyvetilebis 

gasaCivrebis SesaZleblobas aZlevs.50 Tumca arsebobs `momparavi aqcionerebis~51 mier gasaCivre-

bis uflebis borotad gamoyenebis precedentic. aseT SemTxvevaSi dazaralebuli dominanti aq-

cioneri ufro gamodis, vidre umciresobaSi myofi. gamodis, rom mas (e.i. minoritars) eZleva 

Sansi, yovel wvrilman sakiTxze idavos, rac garda imisa, rom sasamarTloTa gadatvirTvas ga-

moiwvevs, safrTxes Seuqmnis sazogadoebis normalur funqcionirebas.52 amgvarad vualizeburi 

qmedebiT ziani isev sazogadoebas adgeba, rac dominat partniorTa interesebSi namdvilad ar Se-

dis. Tu ra miiCneva sazogadoebis interesebis saziano qmedebad, es yovel konkretul SemTxvevaSi 

                                                           
42 QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4th ed., Lon-

don, 2010, 2. 
43 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 351. 
44 Armour J., Hansmann H., Agency Problems, Legal Stratagies, and Enforesment, Harward Law School Johj M. Olin Center for Law, 

Economics and Business Discussion, Paper Series, Paper 631, Cambridge 2009, 8. `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 

muxlis, me-8 punqti; 53-e muxlis me-4 punqti. 
45 Kline C., Protecting Minority Shareholders in Close Corporations: Modeling Czech Investor Protections on German and Unites 

States Law, 23 B.C. Int’l &Comp. L. Rev. 229, 2000, 231. 
46 iqve: 251. 
47 burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 2008, 177. 
48 lazaraSvili l., mcire aqcioneris cneba. mcire aqcionerTa da dominat aqcionerTa uflebaTa urTierTmimarTeba 

qarTul saaqcio samarTalSi, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, mT 

red.: elizbaraSvili n., Tbilisi, 2008, 414. 
49 “Derivative Suit”. ix.: QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and 

Procedure, 4th ed., London, 2010, 29-32. 
50 es aris arapirdapiri sarCeli, romelic amerikuli sakorporacio samarTlis pirmSo gaxlavT. motivi amgavri in-

stitutis Seqmnisa iyo is, rom amerikuli sakorporacio samarTali ar icnobs sameTvalyureo sabWos arss, rogorc 

gamgeobis makontrolebel organos. ix.: Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgbeloba sakor-

poracio samarTalSi, Tbilisi, 2006, 425-430. aseve, ix.: jureli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 

2010, 175-176.  
51 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyeneba da misi gavlena sakorporacio samarTle-

brivi urTierTobebis ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), wignSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, mT red.: elizbaraSvili n., Tbilisi, 2009, 264. 
52 qiria a., sakorporacio samarTlis sistema saqarTveloSi, wignSi: sakorporacio samarTlis krebuli, tomi I, mTava-

ri red.: burduli i., Tbilisi, 2011, 54. 
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saqmis garemoebebis Sefasebis Sedegad unda dadgindes.53 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 

me-3 muxlis me-8 punqtis Sinaarsobrivi gaSuqebis safuZvelze, zianis anazRaurebis moTxovnis 

figura, subieqti sazogadoebaa, romelic (e.i. zianis anazRaurebis moTxovna) SeiZleba warmoiS-

vas umciresobaSi myof aqcionerTa mier ganxorcielebul qmedebaTa Sesabamisad.54 gamosavals ki: 

a) korporaciuli marTvis eqspertTa jgufis55 gadawyvetilebaSic unda veZioT _ igulisxmeba 

mcire aqcionerTa specialuri Semowmebis ufleba;56 b) amerikuli sakorporacio samarTlis 

praqtikis gaTvaliswinebiT mivagnoT _ moiazreba bordis SigniT Seqmnili specialuri komisia, 

e.w. “Special Litigation Committees”
57

.   

Zieba-mignebis procesi, ucxo kanonmdeblobiT gaTvaliswinebuli institutebis asaxva naciona-

lur kanonSi, SesaZloa, did xarjebTan iyos dakavSirebuli, droSi gaiwelos. aqedan gamomdi-

nare, komerciuli mediacia did rols Seasrulebs amgavri konfliqturi situaciebis mogvarebasa 

da rig sakiTxebTan mimarTebiT disonansis, SeuTanxmeblobis konsesusis miRweviT CanacvlebaSi.   

 

daskvna 

 

komerciul iuridiul pirTa evoluciam, maT farTomasStabian sistemebad formirebam ganapi-

roba tendencia, romelic mimarTulia davebis ufro martivi saSualebiT, amavdroulad, insti-

tuciuri gziT gadaWrisaken. swored aman ganapiroba davis gadawyvetis alternatiuli saSuale-

bis, saarbirtaJo institutis, mediaciis, popularizacia da dinamikuri ganviTarebis procesi. 

droTa ganmavlobaSi mediacia ufro metad gaaqtiurdeba, rac misi mecnieruli kuTxiT Seswavlis 

SesaZleblobas ufro metad mogvcems.  

saboloo jamSi, qarTul Tanamedrove realobaSi komerciuli mediacia gaamarTlebs molodins 

da mizani SeinarCunebs Tavis substancias: a) Sida partnioruli urTierTobebis SenarCuneba, rac 

mcire da dominant aqcionerTa ufleba-movaleobebis dabalansebaSi, harmonizebaSi gamoixateba; b) 

konfliqturi situaciebis mogvareba, sawarmoTa rentabelurobisa da permanentuli winsvlis 

gaxangrZlivebiT; g) mewarme subieqtTa avtoritetis, renomes SenarCuneba, rac xels Seuwyobs  

axali investiciebis  mozidvasa da qonebrivi klimatis gaumjobesebas. 

 

                                                           
53 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tb., 2002, gv. 30.   
54 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyeneba da misi gavlena sakorporacio samarTle-

brivi urTierTobebis ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), wignSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, mT red.: elizbaraSvili n., Tbilisi, 2009, 264-272. 
55 2001 seqtemberSi Seiqmna eqspertTa jgufi, romelTa mier SemuSavebul iqna angariSi, romelic SemdgomSi safuZ-

vlad daedo 2003 wlis 21 maisi evropis TanamegobrobaTa komisiis mier mirebul `evropis kavSirSi sakorporacio 

samarTlis modernizaciisa da korporaciuli marTvis gaumjobesebis gegma~. moqmedebis gegmis mizans warmoadgenda aq-

cionerTa uflebebis dacva da am konteqstSi xelmZRvanelTa pasuxismgeblobis gazrda. ix.: Wanturia l., evropis kav-

Siris moqmedebis gegma, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, mT red.: 

elizbaraSvili n., Tbilisi, 2009, 523; eqspertTa jgufis Semadgenloba: Jose Maria Garrido Garcia, Klaus J. Hopt, Jonathan 

Rickford, Guido Rossi, Jan Schars Christensen, Joelle Simon. ix.: Wanturia l., korporaciuli marTva da xelmZRvanelTa 

pasuxismgbeloba sakorporacio samarTalSi, Tbilisi, 2006, 25-29. 
56 Wanturia l., evropis kavSiris moqmedebis gegma, wignSi: Tanamedrove sakorporacio samarTlis Teoriuli da praq-

tikuli sakiTxebi, mT red.: elizbaraSvili n., Tbilisi, 2009, 523. 
57 “Special Litigation Committees” gaxlavT amerikuli sakorporacio samarTlis pirmSo. es aris specialuri komisia, 

romelic bordis SigniT iqmneba im direqtorebisagan, romelTac gasaCivrebul garigebasTan an gadawyvetilebasTan kav-

Siri ar aqvT; ikvleven aqcioneris pretenziebis dasabuTebulobas, Tu ramdenad Sedis korporaciis interesebSi arse-

buli sarCeli, romelic korporaciis saxeliT unda iyos wardgenili. ix.: Wanturia l., korporaciuli marTva da 

xelmZRvanelTa pasuxismgbeloba sakorporacio samarTalSi, Tbilisi, 2006, 421. 
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Legal Perspectives of Mediation in the Terms of Maintaining Balance  

Between Majority and Minority Shareholders  

 

Ana Tokhadze

 

 

The article outlines quite complex issue in corporate law and it's solvency by using an institute of 

mediation. In other words, research is conducted to define how mediation can apply to the issue such as 

sustaining relationship between shareholders. Within the framework of the research two main statements 

are discussed: a) Determination legal perspectives of mediation in the context of rectifying conflicts be-

tween entity's members; b) Establishment of commercial mediation in the meaning of defensive tool for 

shareholders. The key goal of study is to clarify how stability between members of corporation can be 

achieved by using the institute of commercial mediation.  

In 1980-90s, in the United States, people concerned flexibility of the traditional method of resolving 

legal disputes and deduced, that it had become too expensive, too slow, and too cumbersome for many 

cases between private parties.1 During the last decades, mediation has become an essential part of resolv-

ing legal disputes.2 Good corporate governance will be useless without an appropriate ADR.3 Mediation 

is carried on the basis of negotiation,4 which is a precondition of the whole process. The profit of this 

institute is, that it promotes abrogation of tension and supports harmonizing impaired relations between 

parties. Economy of time, expenses, verifying confidentiality ― all these are deemed as benefits of med-

iation.5 "Unless otherwise agreed by the parties, all information relating to the conciliation proceedings 

shall be kept confidential"6 ― that's quite impressive. So, it is meant to be a shelter for corporations, 

business entities, in order to preserve reputation and popularity even during settling disputes. However, 

litigation won't be a matter of public record and segment of confidentiality can be seen as a drawback of 

mediation, especially for the researches, which are conducted on the analysis of practice. “Mediation, by 

contrast, allows the disputing parties a chance to structure a “win-win” settlement for both sides, thus 

possibly preserving a business relationship”7 ― as a result, business relationships are definitely pro-

tected. 

In corporate law both, majority and minority shareholders are ought to operate in the best interest of 

entity. This is a consequence of a contract8, which is formed between shareholders and corporations.9  

The immediate cause of abovementioned is a duty of loyalty, which cannot be breached by any of mem-

bers of corporation. Firstly, this provides an empowerment of the entity shielding, an enlargement of fi-

nancial welfare of corporation. Secondly, it does substantiate equal treatment of shareholders. "A majori-

ty position should not be carte blanche for a majority shareholder"10 and there is a need to enable protec-

                                                           
 Bachelor of Law, Research Assistant at Prince David Institute for Law. 
1 "This concern led to the growing use of ways other than litigation to resolve disputes. These other methods are commonly known collec-

tively as alternative dispute resolution (ADR)." See next link:  

http://www.legal-dictionary.thefreedictionary.com/alternative+dispute+resolution (Date of check: 03.12.12) 
2 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 1. 
3 Janjalia B., Mediation ― Alternative of disputing corporate lawsuits in courts, journal: Business and Law № 10, Tbilisi, 2009. 
4 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 2nd ed., US, 2007, 8. Tsertsvadze G., 

Mediation, A form of Alternative Dispute Resolution (General Review), Tbilisi, 2010, 57. 
5 ibid, 48-55, 57. 
6 Poor G., The corporate Council’s Guide to Mediation, Chicago, 2010, 7, cit.: UNCITRAL Model Law, Article 9, cit.: 

http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/ml-conc-e.pdf. 
7 Trachte-Huber E.,  Huber S., Mediation And Negotiation Reaching Agreement in Law and Business,  2nd ed., US, 2007, 9, 11, 97, 101.  
8 Here contract is meant as a "bylaw" and "association of incorporation". 
9 QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4th ed., London, 

2010, 88. 
10 C., Protecting Minority Shareholders in Close Corporations: Modeling Czech Investor Protections on German and Unites States Law, 23 

B.C. Int’l &Comp. L. Rev. 229, 2000, 239. 

http://www.legal-dictionary.thefreedictionary.com/alternative+dispute+resolution
http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/ml-conc-e.pdf.
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tion of minority shareholders from any kind of oppression. But sometimes, minority shareholders are 

acting indecent way by using defensive remedies against majorities and corporations. Derivative Suit11 

or just a right to litigate should be utilized fairly for self-defense and in order to protect interests of enti-

ty. Otherwise, misuse of the rights may affect stagnation of business, generate a motionlessness of cash 

flow and even provoke insolvency. In contrast to the Georgia in US, there are "Special Litigation Com-

mittees", who decide whether the litigation should be or must not be proceed in the name of corpora-

tion.12  

In the end of result, on the basis of study, it is concluded, that commercial mediation will justify all 

hopes and be quite useful in Georgian reality. On one hand, it will diminish possibility of misapplication 

of rights and on the other, provide protection of shareholders from any kind of domineering actions. In 

addition, business relationships will be balanced and kept in the long terms by forming a negotiation be-

tween shareholders, which is a rudimentary of successful existence of any business organization. 

                                                           
11 QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4th ed., London, 

2010, 29-32. 
12 Chanturia L., Corporate Governance and Liability of Directors in Corporate Law, Tbilisi, 2006, 421. 
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xelmZRvanelobisa da kontrolis uflebamosilebebi saaqcio  

sazogadoebaSi qarTuli sakorporacio samarTlis mixedviT 

 

arCil cercvaZe 

 

Sesavali 

 

„korporaciuli marTva“ msoflio samarTlebriv sivrceSi axlad damkvidrebuli terminia1. 

cneba `sawarmos kontroli~ franguli “le Gouverment de l`enterprose” da amerikul-inglisuri “cor-

porate governance”–is germanuli Sesatyvisia.2 igi gansakuTrebiT aqtualuri gaxda msoflioSi 

araerTxel momxdari finansuri krizisisa da skandalis Semdeg. amis erT-erTi mizezi susti 

korporaciuli marTva iyo.3 McKinsey-is 2002 wlis kvlevis mixedviT, gamokiTxul investorTa 

45%- ma aRniSna, rom finansur informaciasTan erTad korporaciul marTvas Tanabar mniSvnelo-

bas aniWebs.4 kargi korporaciuli marTva xels uwyobs korporaciis gamWvirvalobasa da angariS-

valdebulebas, uzrunvelyofs Sesabamisobas adgilobriv kanonmdeblobasTan da saukeTeso saerTa-

Soriso praqtikasTan, karg dagegmvasa da Sida auditis sistemebs, optimizebul danaxarjebsa da 

adekvatur sakadro politikas.5 ratom aris korporaciuli marTva mwvave sakiTxi dRes? erT-

erTi mosazrebis Tanaxmad, yovelive gamowveulia gasuli 2 dekadis ganmavlobaSi msoflioSi 

mimdinare privatizaciis procesebiT, sapensio fondebis reformebiT, 1998 wlis aRmosavleT 

aziis krizisiTa da bolo wlebSi aSS-Si momxdari finansuri skandalebiT.6 swored am mizezebis 

gamo, dRis wesrigSi dadga msxvil korporaciebSi gamarTuli marTvis sitemis normatiuli mowe-

srigeba, rac, garkveulwilad, finansuri krizisebis prevenciis berkets warmoadgens da stabi-

luri ekonomikuri ganviTarebis winapirobas qmnis. 

saqarTvelos samarTlebriv sivrceSi korporaciuli marTva bolo ramdenime wlis ganmavloba-

Si gansakuTrebiT problemuri Temaa. is yvela ganviTarebuli marTlwesrigis mier aris mowesri-

gebuli, Tumca, miuxedavad amisa, am terminis erTmniSvnelovani ganmarteba ar arsebobs. rogorc 

ekonomikuri TanamSromlobisa da ganviTarebis organizaciis mier SemuSavebul korporaciuli 

marTvis principebSia aRniSnuli, korporaciuli marTva uzrunvelyofs kompaniis strategiul 

marTvasa da efeqtur monitorings.7 yvela qveyana Taviseburad gansazRvravs mis Sinaarss.8 erT-

erTi ganmartebiT, es aris sistema, romelic kompaniis marTvisa da kontrolisTvis gamoiyeneba.9 

harvardis biznesskolis profesoris, andrei Sleiferis da Cikagos universitetis profesoris, 

robert viSnis saerTo ganmartebiT, `korporaciuli marTva~ – aris sistema, romelic ikvlevs im 

gzebs, risi meSveobiTac korporaciis investorebi iqmnian garantiebs, rom maTi investiciis Sede-

                                                           
 samarTlis magistri, daviT batoniSvilis samarTlis institutis mecnier-TanamSromeli. 
1 hopti k.,  korporaciuli marTva evropaSi: regulirebis axali modeli da `rbili samarTali~, samarTlis Jurnali, 

#1, 2009, 229. 
2 iqve. 
3 mewarmeTa Sesaxeb kanonis mosamarTleTa rekomendaciebi, saqarTvelos uzenaesi sasamarTlo, Tbilisi, 2008, 2. 
4 iqve, 10.  
5 iqve, 71-72. 
6 Becht M., Bolton P., Ruell A., Corporate governance and control, European corporate governance institute, working paper series in 

finance,  2002, 4. <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=343461> [25.04.2012]. 
7 Principles of Corporate Governance, Organization for Economic Co-operation and Development, 2004, 6. 

<http://www.oecd.org/corporate/ca/corporategovernanceprinciples/31557724.pdf> [20.04.2012].  
8 korporaciuli marTvis kodeqsi, saqarTvelos bankTa asociacia, 2009, 2, saqarTvelos bankTa asociaciis oficialu-

ri veb-gverdi: <http://abg.org.ge/Admin1280837677.php> [05.05.2012]. 
9 mewarmeTa Sesaxeb kanonis mosamarTleTa rekomendaciebi, saqarTvelos uzenaesi sasamarTlo, Tbilisi, 2008, 3. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=343461
http://www.oecd.org/corporate/ca/corporategovernanceprinciples/31557724.pdf
http://abg.org.ge/Admin1280837677.php
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gad isini mogebas miiReben.10 aRniSnul mosazrebaze dayrdnobiT, evropis fasiani qaRaldebis di-

lerTa asociaciis mier miRebul korporaciuli marTvis principebsa da rekomendaciebSi naTqva-

mia, rom korporaciuli marTvis amosavali wertilia korporaciis aqcionerTa winaSe pasuxism-

geblobis formebis dadgena, rameTu aRmasrulebeli organo ar SeiZleba pasuxismgebeli iyos 

yvela dainteresebuli piris winaSe.11 araerTgvarovani ganmartebebisa da azrTa sxvadasxvaobis 

miuxedavad, mainc SesaZlebelia korporaciuli marTvis Sinaarsidan arsebiTi elementebis gamoyo-

fa, konkratulad ki: xelmZRvaneloba da kontroli. es ori erTmaneTisgan gansxvavebuli cnebaa 

da korporaciuli marTvis ucvlel elementebs warmoadgens, romlis meSveobiTac xdeba korpo-

raciis SigniT sxvadasxva organosa da dainteresebul pirebs Soris interesTa konfliqtisa da 

urTierTobis mowesrigeba.  

statiis kvlevis mizania korporaciuli marTvis problemebis – konkretulad ki xelmZRvane-

lobisa da kontrolis uflebaTa regulirebis meqanizmebis Taobaze arsebuli qarTuli kanonm-

deblobis analizi; agreTve, gaanilizdes korporaciis organoTa Soris urTierToba, ramdenad 

xarveziania kanonis mowesrigeba, ra problemebs iwvevs igi praqtikaSi,  ra gzebiT SeiZleba am 

xarvezebis aRmofxvra da ramdenad sasargeblo iqneba es qarTuli sakorporacio kanonmdeblobisa 

da sasamarTlo praqtikisTvis.  

saqarTvelos sakorporacio kanonmdebloba, konkretulad, `mewarmeTa Sesaxeb~ saqarTvelos ka-

noni, Seicavs muxlebs korporaciuli marTvis Sesaxeb. Tumca, aRsaniSnavia, rom kanonis  mowe-

srigeba sakmaod bundovani da orazrovania. `mewarmeTa Sesaxeb~ kanonSi arsebuli xarvezebi gau-

gebrobas da aRrevas qmnis korporaciaTa SigniT, xSiria xelmZRvanelobisa da kontrolis ufle-

bebis matarebel organoTa urTierTgadafarva da qaoturi regulireba. amave dros, aRsaniSnavia, 

rom Tavad sakorporacio samarTlebrivi urTierTobebis ganviTarebis dinamika Sesabamis sakanonm-

deblo mowesrigebas moiTxovs. kanoni unda mihyvebodes korporaciuli urTierTobebis ganviTare-

bis temps da pasuxobdes yvela im gamowvevas, romelic SeiZleba ekonomikurma ganviTarebam moi-

tanos. Sesabamisad, mniSvnelovania xelmZRvanelobisa da kontrolis meqanizmebis problemebis 

kvleva da misi sakanonmdeblo daxvewa. swored zemoaRniSnulidan gamomdinare, aqtualuria am 

sakiTxis Seswavla, im pirobebSi, roca ganviTarebuli samarTlis sistemebma Zalian didi pro-

gresi ganicades. am sakiTxis mowesrigebis kuTxiT saqarTveloc aucileblad unda ayves am temps 

da fexi aubas yvela im cvlilebas, rac msoflioSi xdeba. garda amisa, sakiTxis kvleva saWiroa 

imis gamoc, rom xelmZRvanelobisa da kontrolis uflebaTa swori regulireba avtomaturad 

xels Seuwyobs marTebuli korporaciuli menejmentis damkvidrebasAkorporaciebSi, rac, Tavis 

mxriv, qveynis ekonomikuri ganviTarebis winapirobaa.12 sakiTxi aqtualuria saerTaSoriso kuTxi-

Tac, iqidan gamomdinare, rom msoflios masStabiT daaxloebiT 40 qveyanam Seqmna axali korpo-

raciuli marTvis sistema da miRebuli iqna 100-ze meti korporaciuli marTvis kodeqsi.13 

naSromi  fokusirebuli iqneba saqarTvelos kanonmdeblobis – kerZod, `mewarmeTa Sesaxeb~ sa-

qarTvelos kanonis kvlevaze, problemebis aRmoCenasa da maTi gadaWris gzebis Ziebaze. kvlevis 

procesSi gamoyenebuli iqneba sxvadasxva meTodi, romelic dagvexmareba sakiTxis ukeT gaanalize-

basa da dasaxuli miznis miRwevaSi. naSromSi SevecdebiT, ganvixiloT saerTaSorisosamarTlebri-

vi praqtika, movaxdinoT SedarebiTsamarTlebrivi analizi, rameTu arsebobs Zalian bevri qveyana 

da samarTlebrivi sistema, romelmac am sakiTxSi ganviTarebis maRal dones miaRwia da maTi ma-

                                                           
10 Goergen M., What Do We Know about Different Systems of Corporate Governance, <http://heinonline.org>  [21.05. 2012].  
11 European Association of Security Dealers (EASD) – Corporate Governance – Principles and recommendations, 2000, 

<http://www.ecgi.org/codes/documents/easd_cg_pr.pdf>, [21.04.2012].  
12 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

111. 
13 korporaciuli marTvis saxelmZRvanelo, Tbilisi, 2010, 18.  

http://heinonline.org/
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galiTi bevr rameSi sasargeblo iqneba saqarTvelosTvis, rac xels Seuwyobs qarTuli dogmati-

kis Camoyalibebas sakorporacio samarTlis prizmaSi. 

 

1. korporaciuli marTvis sistemaTa saxeebi 

1.1. erTsafexuriani sistema 

 

Tanamedrove samarTlebriv sistemebSi korporaciuli marTvis sxvadasxva meTodia Camoyalibe-

buli. maT Soris, ZiriTadi gansxvavebebi xelmZRvanelobisa da kontrolis funqciebs Soris ur-

TierTmimarTebasa da sxvadasxva organos Soris maT gadanawilebas efuZneba. erTmaneTisgan radi-

kalurad gansxvavebulia saerTo samarTlisa da kontinentur evropuli samarTlis sistemebis 

midgoma. `germania da didi britaneTi warmoadgens im sxvadasxva sistemis paradigmebs, romelSic 

mmarTveli direqtorebis kontrolis uflebamosileba Tavmoyrilia an gancalkevebulad mdgomi 

sameTvalyureo sabWos xelSi, an aris direqtorTa sabWos damatebiTi amocana.~14 frankfurtisa 

da londonis safondo birJebze ganTavsebuli umsxvilesi korporaciebis finansuri moRvaweoba 

bolo 400 wlis ganmavlobaSi naTlad adasturebs, rom orive sistema warmatebulad funqcioni-

rebs. SeuZlebelia, romelime maTgans upiratesoba mianiWo.15 

korporaciuli marTvis erT-erTi cnobili forma aris erTsafexuriani sistema, romelsac 

aseve xSirad moixsenieben rogorc unitarul an monistur sistemad. erTsafexuriani sistemis 

yvelaze naTeli magaliTia didi britaneTis da aSS-s sakorporacio samarTali. am sistemis mTa-

vari damaxasiaTebeli niSania xelmZRvanelobisa da kontrolis funqciebis erTi organos xelSi 

Tavmoyra;16 korporaciuli marTvis ori erTmaneTisgan gansxvavebuli elementi _ xelmZRvaneloba 

da kontroli _ erTi organos, direqtorTa sabWos mier xorciledeba. aRsaniSnavia, rom aSS-s 

kanonmdeblobis mixedviT, (romelic, aseve, erTsafexurian models ganekuTvneba) direqtorTa sab-

Wo – bordi, erTaderTi savaldebulo organoa, romelic unda hqondes korporacias. igi ar ga-

nasxvavebs erTmaneTisgan bordsa da sameTvalyureo sabWos.17 

did britaneTSi arsebobs mxolod bordi, romelic aRmasrulebel da araaRmasrulebel di-

reqtorebs moicavs da airCeva partniorTa krebis mier.18 partniorebs, aseve, aqvT ufleba  ga-

daayenon maT mier arCeuli direqtori.19 korporaciis yoveldRiur saqmianobas bordi warmarTavs 

da is iRebs gadawyvetilebas mmarTvelobis reorganizebis Sesaxeb. partniorebs da kreditorebs 

Zalze SezRuduli uflebebi gaaCniaT, rom gavlena moaxdinon bordis gadawyvetilebebze da isic 

gansakuTrebul, rTul finansur situaciaSi, rodesac aSkaraa, rom bordis gadawyvetilebebi am-

Zimebs korporaciis viTarebas.20 aSS-s sakorporacio samarTalSi bordi ar miiCneva aqcionerTa 

warmomadgenlad, igi damoukidebeli organoa, romelic ar emorCileba aqcionerTa miTiTebebs. 

bordis muSaobiT ukmayofileba ar aZlevs aqcionerebs misTvis miTiTebis uflebas.21 

bordis SemadgenlobaSi, Tavis mxriv, gamoiyofa ori tipis direqtorebi, esenia – Sida direq-

torebi da mowveuli direqtorebi, romlebic ar arian korporaciis TanamSromlebi (Inside direc-

                                                           
14 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 427, 

<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012].  
15 iqve, 427. 
16 Hopt K., Leyens P., Board Models in Europe, Working Paper, N18/2004, 11. 
17 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

115.  
18 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 435, 
<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012].  
19 UK, Companies Act, Art. 303, < http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_20060046_en.pdf>, [10.05.2012]. 
20 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 435, 
<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012].  
21 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

111. 
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tors, Outside directors).22 did britaneTSi maT moixsenieben rogorc aRmasrulebel da araaRmasru-

lebel direqtorebs (Executive and Non-executive directors).23 Sida direqtorebi Tavidan bolomde 

CarTulebi arian korporaciis yoveldRiur marTvaSi da amave dros, finansurad damokidebulni 

arian korporaciaze, isini korporaciis TanamSromlebi arian, romlebsac korporacia xelfass 

uxdis, ris gamoc, isini valdebulni arian mTeli dro korporacias miuZRvnan.24 gare direqto-

rebi ki mowveul pirebs warmoadgenen, romlebic korporaciasTan finansur damokidebulebaSi ar 

imyofebian. araaRmasrulebeli direqtorebi ar miiCnevian korporaciis TanamSromlebad da dakave-

bulni arian korporaciis ZiriTadi strategiisa da mniSvnelovani gadawyvetilebebis monitorin-

giT.25 britaneTis korporaciuli marTvis kodeqsis mixedviT, araaRmasrulebeli direqtorebis 

mTavari funqciaa, detalurad gaakontrolos aRmasrulebel direqtorTa moqmedebebi, Seafasos 

riskebi da monitoringi gauwios yoveldRiur  menejments. amasTan, isini wyveten aRmasrulebel 

direqtorTa saTanado anazRaurebis sakiTxs da gadamwyveti mniSvneloba aqvT aRmasrulebel di-

reqtorTa daniSvnisa da gaTavisuflebis sakiTxSi.26 did britaneTSi mimdinareobda msjeloba 

araaRmasrulebel direqtorTa zust funqciebze, konkretulad ki imaze, Tu riT gansxvavdeba 

aRmasrulebeli da araaRmasrulebeli direqtorebis saqmianoba? britaneTis korporaciuli marT-

vis gaerTianebuli kodeqsi ambobs, rom araaRmasrulebeli direqtorebi konstruqciulad unda 

ekamaTon aRmasrulebel direqtorebs da daexmaron maT xelsayreli strategiis CamoyalibebaSi; 

maT guldasmiT unda gaakritikon menejmentis moqmedebebi da monitoringi gauwion mas.27 sabo-

lood, SegviZlia gamovyoT araaRmasrulebel direqtorTa ori ZiriTadi funqcia korporaciebSi, 

esenia: aRmasrulebeli direqtorebis kontroli da korporaciisTvis yvelaze mniSvnelovan gada-

wyvetilebebSi monawileobis miReba da daxmareba.28 

aSS-s sakorporacio samarTali, agreTve, icnobs e.w. `gare direqtorebs~, romlebic biznes da 

finansur damokidebulebaSi imyofebian korporaciasTan, maTSi moiazrebian investorebi, konsul-

tantebi, iuristebi da momxmareblebi.29 direqtorebi, romlebic garedan arin mowveulni da ar 

arian finansur kavSirSi korporaciasTan, ZiriTadad warmoadgenen saxelganTqmul profesorebs, 

avtoritetul da gamocdil mmarTvelebs.30 maTi daintereseba mdgomareobs imaSi, rom prestiJu-

lad miiCneva did korporaciebSi araaRmasrulebel direqtirad muSaoba, Tundac anazRaurebis 

gareSe.31 niu-iorkis safondo birJaze daSvebul korporaciaTa saxelmZRvaneloSi miTiTebulia, 

rom `direqtori ar miiCneva damoukideblad manam, sanam direqtorTa sabWo dazustebiT ar 

daamtkicebs, rom direqtors ar aqvs araviTari materialuri urTierToba korporaciasTan~32 qve-

moT ki dakonkretebulia, rom materialuri urTierToba SeiZleba gulisxmobdes komerciul, in-

dustriul, sabanko, sakonsultacio, samarTlebriv, sabuRaltro, saqvelmoqmedo da ojaxur ur-

TierTobebs.33 sainteresoa is faqti, rom niu-iorkis safondo birJa mowveul direqtorTa da-

moukideblobisTvis xelSemSlel faqtorad ar miiCnevs Tavad am korporaciaSi aqciebis flobas, 

                                                           
22 iqve, 115. 
23 UK Combined Code of Corporate Governance, Sec A. 
24Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006,  

116. 
25 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 436, 
<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf> [04.05.2012].  
26 UK Combined Code of Corporate Governance, art. B.2.1 D.2.1.,< http://www.frc.org.uk/corporate/ukcgcode.cfm>, [10.05.2012]. 
27 iqve, Sec, A.1 . 
28 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 436, 

<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf> [04.05.2012].  
29 Cary Collins M., Atul K,. Saxena and James W., Wansley Journal of Financial and Strategic Decisions, 1996, 2 

<http://www.studyfinance.com/jfsd/v09n2.html#collins> [30.04.2012]. 
30 iqve, 2. 
31 iqve, 2. 
32 New Yourk Stock Exchange Listed Company Manual, 2004, Sec. 303, A.02. (a) <http://nysemanual.nyse.com/lcm/>, [23.04.2012]. 
33 iqve. 
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ramdenadac mTavari yuradReba menejmentisgan da ara korporaciisgan damoukideblobas eniWeba.34 

did britaneTSi araaRmasrulebeli direqtoris damoukideblobis Semaferxebel garemoebebad ise-

Ti faqtorebi miiCneva, rogoricaa, 5 wliani samuSao kontraqti korporaciasTan, axlo saojaxo 

kavSirebi aqcionerebTan, korporaciis direqtoroba gasuli 9 wlis ganmavlobaSi da a.S.35 

kidev erTi Tavisebureba, rac monistur models axasiaTebs aris is, rom bordi sakuTari uf-

lebamosilebis delegirebis mizniT qmnis menejerTa specialur organos, romlebic uSualod 

arian pasuxismgebelni bordis mier miRebuli gadawyvetilebis aRsrulebaze. delaveris sakorpo-

racio samarTlis mixedviT, bords SeuZlia Seqmnas erTi an meti komiteti, romelSic minimum 

erTi direqtori Seva. komitetebma SeiZleba ganaxorcielon direqtorebis uflebamosileba im 

doniT, ra doniTac mas amis uflebamosilebas mianiWebs Tavad direqtori.36 erTaderTi risi de-

legirebac komitetebze akrZalulia, aqcionerebis winaSe sxvadasxva dokumentebis damtkiceba an 

korporaciis normatiul aqtebSi cvlilebis Setanaa.37 rogorc wesi, menejerTa saTaveSi dgas 

ufrosi aRmasrulebeli oficeri (Chief Executive Officer).38 menejerebi xelmZRvaneloben korpora-

ciis yoveldRiur saqmianobas, maT akisriaT igive movaleobebi, rac bordis wevrebs.39 es niSani 

erT-erTi ganmasxvavebelia orsafexuriani dualisturi sistemisgan, sadac gamgeobasa da sameTva-

lyureo sabWos sakuTari uflebamosilebebis delegireba ekrZaleba.40 amavdroulad, es niSani 

gvaZlevs kidev erT gansxvavebas aRmasrulebel da araaRmasrulebel direqtorebs Soris, radgan 

mxolod aRmasrulebel direqtorebs hyavT mmarTveli menejerebi, romlebsac delegirebuli aqvT 

maTi funqciebi, araaRmasrulebeli direqtorebis funqciebis delegireba ki ar xdeba.41 ufro 

metic, didi britaneTis korporaciuli marTvis kodeqsi savaldebulod miiCnevs, rom werilobi-

Ti formiT mkveTrad iyos gayofili pasuxismgebloba direqtorTa sabWosa da aRmasrulebel 

oficrebs Soris.42 amasTan, dauSvebelia direqtorTa sabWosa da aRmasrulebel oficrebSi erTi 

da imave piris arseboba, ufro metic, mTavar aRmasrulebel oficers mxolod gansakuTrebul 

SemTxvevaSi aqvs ufleba, gadainacvlos direqtorTa sabWos Tavmjdomaris Tanamdebobaze. (msxvil 

aqcionerTa Tanxmobis SemTxvevaSi)43  

 

1.2. orsafexuriani sistema 

 

dualisturi, igive orsafexuriani sistema Camoyalibda da ganviTarda germaniaSi. misTvis da-

maxasiaTebelia xelmZRvanelobisa da kontrolis organoTa mkveTri gamijvna. Sesabamisad, gamij-

nulia is organoebi, romlebic am funqciebs axorcieleben. amave dros, am organoebs Soris ar 

arsebobs ierarqiuli damokidebuleba, anu isini Tanabari donis organoebi arian.44 evropasa da 

germaniaSi or organos Soris am aucilebel fundamentur  amocanaTa ganawilebas as welze meti 

                                                           
34 iqve. 
35  Hopt K., Leyens P., Board Models in Europe, Working Paper, N°18/2004, 12. 
36  Delaware General Corporate Law, subchapter IV, § 141,c (2). 
37 iqve, subchapter IV, § 141,c (2).  
38 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

119. 
39 iqve, 119. 
40 iqve, 114.  
41 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 437, 
<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf> [04.05.2012].  
42 UK Combined Code of Corporate Governance, art. A2. 
43 iqve, art. A3.1. 
44 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

126. 
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xnis istoria aqvs.45 germaniis garda, am sistemas miekuTvneba iaponiac.46 sainteresoa, rom 1980 

wlidan moyolebuli, gansakuTrebiT, 1990-iani wlebis pirvel naxevarSi germania da iaponia miC-

neuli iyvnen samagaliTo ekonomikuri mowyobis qveynebad, vinaidan am qveynebSi msxvili finansuri 

korporaciebis mmarTveloba stabiluri iyo, rac SesaZlebels xdida xangrZlivvadian investi-

ciebs47. dResdReobiT, mdgomareoba Seicvala da warmatebuli ekonomikuri mowyobis qveynebad aSS 

da didi britaneTi miiCneva.48 

orsafexuriani sistemis yvelaze naTeli magaliTia germania. germanuli sakorporporacio 

sistema, tradiciulad, detalurad aris reglamentirebuli kanoniT.49 germaniis saaqcio sazoga-

doebebis Sesaxeb aqtSi naTqvamia, rom yvela saaqcio sazogadoeba valdebulia hyavdes ori orga-

no: mmarTveli (Vorstand) da sameTvalyureo (Aufsichtsrat).50 sameTvalyureo sabWos da direqtor-

Ta sabWos uflebebi kanonmdeblobiT mkveTrad gamijnulia. sameTvalyureo sabWos bevri funqcia 

ekisreba, Tumca maT Soris mTavari direqtorTa sabWos zedamxedveloba da kontrolia. sameTva-

lyureo sabWom zedamxedveloba unda gauwios direqtorTa sabWos, agreTve, SeuZlia Seamowmos 

finansuri da buRaltruli wignebi.51 menejmentis uflebamosileba ar SeiZleba gadaeces sameTva-

lyureo sabWos.52 bolo wlebis sasamarTlo praqtika aCvenebs, rom sameTvalyureo sabWos yve-

laze mniSvnelovan funqciad kontroli rCeba.53  mniSvnelovania, rom germaniis korporaciuli 

marTvis kodeqsiT, sameTvalyureo sabWos amocanaa direqtorTa sabWosTvis regularulad rCeve-

bis micema,54 xolo korporaciisTvis fundamenturi gadawyvetilebis miRebisas, isini savaldebu-

lo wesiT unda iyvnen CarTulni am procesSi. konsultireba sameTvalyureo sabWos erT-erTi 

mniSvnelovani funqciaa. gansakuTrebiT mniSvnelovania sameTvlyureo sabWos ufleba _ daicvas 

korporaciis interesebi sasamarTloSi direqtorTa winaaRmdeg sarCelis Setanisa da saqmis war-

moebis gziT.55 

sameTvalyureo sabWos funqciaa, daniSnos korporaciis pirveli direqtorTa sabWo56, agreTve, 

moaxdinos direqtorTa sabWos Semdgomi kompleqtacia da gaTavisufleba.57 gamgeobis wevri imav-

droulad ar SeiZleba iyos sameTvalyuro sabWos wevri da piriqiT.58 Tumca germaniaSi damkvi-

drebuli tradiciis mixedviT, yofili direqtorebi uflebamosilebis vadis amowurvis Semdeg, 

sameTvalyureo sabWoSi ikaveben adgils.59 sameTvalyureo sabWos dakompleqtebis sakiTxic de-

taluradaa gawerili kanonmdeblobiT. kerZod, igi kompleqtdeba aqcionerebis pirdapiri da 

sxvadasxva SemTxvevaSi korporaciis TanamSromelTa warmomadgenlebisgan.60 es ukanaskneli damax-

asiaTebelia germanuli samarTlisTvis da gulisxmobs Tanamonawileobis princips (Co-

                                                           
45   hopti k.,  korporaciuli marTva evropaSi: regulirebis axali modeli da `rbili samarTali~, samarTlis Jur-

nali, #1, 2009. 
46 Global Debate on the Superiority of Corporate Governance Systems, 408 <http://heinonline.org> [21.04.2012]. 
47 Goergen M, What do we know about different systems of corporate governance? 2007, 

<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=981531> [21.04.2012].  
48 iqve, 3. 
49 Hopt K., Leyens P., Board Models in Europe, Working Paper, N°18/2004, 4. 
50 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 432, 

<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012]. 
51 German Stock Corporation Act §.111.1.2. 
52 iqve, §111.1.2. 
53 Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 433, 

<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012].  
54 German Code of Corporate Governance Art. 3.2. 
55 German Stock Corporation Act. §112.1 <(http://www.nortonrosefulbright.com/files/german-stock-corporation-act-2010-english-

translation-pdf-59656.pdf)> [21.04.2012]. 
56 iqve, §30, 1. 
57 iqve §84, 1.84.3 
58 iqve, §105.1 
59 Hopt K., Leyens P., Board Models in Europe, Working Paper, N18/2004, 5. 
60 German Stock Corporation Act, §96.  
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determination).61 muSa-mosamsaxureTa gavlena sameTvalyureo sabWoSi gamoixateba maTi warmomadg-

nelis gagzavniT, romelic xmis uflebiTaa aRWurvili.62 anglo-amerikul sivrceSi muSa-

mosamsaxureTa mxridan Tanamonawileobis ufleba praqtikis da gansakuTrebiT, ekonomikuri Teo-

riis mxridan uaryofil iqna.63 sameTvalyureo sabWos funqciebze saubrisas, bolo dros gamoik-

veTa tendencia am organos `rbil~ funqciebzec, magaliTad, gundurobis SenarCuneba organoebs 

Soris, gansakuTrebulad rTul da problemur situaciebSi viTarebis ganmuxtva da dabalanseba.64 

direqtorTa sabWo mTavari aRmasrulebeli organoa, romelic pirdapir pasuxismgebelia kor-

poraciis yoveldRiur menejmentze.65 igi sazogadoebis umaRlesi warmomadgenelia mesame pirebTan 

urTierTobaSi.66 kanonSi miTiTebulia, rom ar SeiZleba SeizRudos direqtorTa warmomadgenlo-

biTi uflebamosileba.67 direqtorTa sabWo gamoscems normatiul aqtebs, romliTac korporaciis 

SigniT urTieTobebs aregulirebs.68 direqtorTa sabWosa da sameTvalyureo sabWos Soris ar 

arsebobs ierarqiuli damokidebuleba; igi ar aris valdebuli, daemorCilos aqcionerTa an sa-

meTvalyureo sabWos wevrTa miTiTebebs; is sakuTari pasuxismgeblobis farglebSi moqmedebs.69 

miuxedavad imisa, rom samTvalyureo sabWo axorcielebs mis kontrols da zedamxedvelobas, gam-

geoba mainc damoukidebelia.70 gamgeoba uflebamosilia, ar daemorCilos arc aqconerebis da arc 

sameTvalyureo sabWos wevrebis miTiTebebs gadawyvetilebis miRebisas.71 ra Tqma unda, arsebobs 

sakiTxebi, romlebic SeiZleba gadawydes mxolod sameTvalyureo sabWos TanxmobiT, magram 

umravles sakiTxze pasuxismgebloba gamgeobas ekisreba.72 miuxedavad imisa, rom sameTvalyuro 

sabWo niSnavs da iwvevs gamgeobis wevrebs, mas ar aqvs sakiTxis damoukideblad inicirebis uf-

leba.73AaRsaniSnavia, rom sameTvalyureo sabWos ufleba aqvs, periodulobiT gamoiTxovos infor-

macia, rasac Seesabameba gamgeobis valdebuleba, rom gasces igi.74 

Tavis mxriv, sainteresoa, Tu ramdenad mizanSewonilia, rom sameTvalyureo sabWo niSnavs da 

aTavisuflebs gamgeobis wevrebs. orsafexurian sistemaSi es ufleba aqcionerTa saerTo krebisgan 

delegirebuli aqvs swored sameTvalyureo sabWos.75 Cemi azriT, arsebobs SesaZlebloba, rom 

sameTvalyureo sabWo met-naklebad subieqturi iyos Tavis mier daniSnul da SerCeul direqto-

rebTan. Sesabamisad, ufro meti gamWvirvaloba iqneba miRweuli, Tuki sameTvalyureo sabWo aq-

cionerebis krebis mier daniSnul direqtorebs gaakontrolebs, romelTa mimarTac subieqturi 

damokidebuleba minimumamde iqneba dayvanili.  

   

   

                                                           
61  Jungmann C.,  The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 2006, 434, 

<http://www.jura.uni-muenchen.de/fakultaet/lehrstuehle/eidenmueller/_dokumente/ecil/jungmann_2006.pdf > [04.05.2012]. 
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63 iqve, 233. 
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67 iqve, §82.1.   
68 iqve, §77.2. 
69 Jungmann C., The Effectiveness of Corporate Governance in One-tier and Two-tier Board Systems; 434. 
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2. xelmZRvaneloba da kontroli, rogorc korporatiuli marTvis sistemis Semadgeneli ele-

menti 

2.1. direqtor(at)i, rogorc xelmZRvanelobaze uflebamosili piri (organo) 

 

rogorc cnobilia, direqtorTa sabWos funqciebi gansxvavebulad aris warmodgenili sxva-

dasxva qveyanaSi. mocemul TavSi yuradReba gamaxvildeba uSualod im problemur sakiTxebze, rac 

dakavSirebulia direqtorTa sabWos uflebamosilebebTan. 

saerTo samarTlis qveynebSi direqtorati warmoadgens korporaciis mTavar mmarTvel organos, 

romelic airCeva aqcionerebis mier, aqcionerTa krebaze. direqtorebi pasuxismgeblebi arian kor-

poraciis yoveldRiur marTvaze da axdenen uflebamosilebaTa delegirebas oficrebze.76 korpo-

raciis wesdebiT SeiZleba dawesdes SezRudvebi imasTan dakavSirebiT, Tu vin SeiZleba iyo di-

reqtori. agreTve, wesdeba gansazRvravs direqtoris moxsnis pirobebsac.77 direqtorTa sabWo 

pasuxismgebelia menejmentze, oficrebis saqmianobis monitoringsa da mniSvnelovani biznesgadawy-

vetilebebis miRebaze.78   

kontinenturi evropis qveynebSi gamgeoba korporaciis xelmZRvaneli organoa, romelic kor-

poraciis yoveldRiur saqmianobas uZRveba da misi umaRlesi warmomadgenelia mesame pirebTan 

urTierTobaSi.79 orsafexuriani sistemis direqtorTa sabWo gansxvavebuli uflebamosilebebis 

matarebelia. kontinentur evropaSi bordi, rogorc wesi, imdenad mZlavri uflebamosilebebiT 

araa aRWurvili, rogorc es saerTo samarTlis qveynebSi xdeba. Tuki davubrundebiT korporaci-

uli marTvis 2 ZiriTad elements _ xelmZRvanelobasa da kontrols, evropuli bordi aris 

xelmZRvanelobis ganmaxorcielebeli organo, romelic mTlianad Camocilebulia kontrolis 

uflebamosilebisagan. germaniis saaqcio sazogadoebaTa Sesaxeb kanoni iTvaliswinebs sameTvalyu-

reo sabWos arsebobas, romelic gancalkevebuladaa pasuxismgebeli gamgeobis saqmianobis monito-

ringze.80 

aSS-Si aqcionerebs Zalian mcire gavlena aqvT direqtorebze, erTaderTi berketi, riTac 

SeuZliaT gavlena moaxdinon maTze (garda imisa, rom maTi arCevis an gadarCevis ufleba aqvT), 

aris korporaciis Sida normatiuli aqtebis miRebis ufleba, riTac isini aiZuleben direqto-

rebs, daemorCilon maT nebas.81 

sainteresoa miTiTebis uflebis sakiTxi. aSS-Si direqtorebs wesdebiT aqvT miniWebuli ufle-

bamosileba, rom korporaciis yvelaze mniSvnelovani gadawyvetilebebi mxolod sakuTari pasux-

ismgeblobis farglebSi miiRon da ar daemorCilon Tundac aqcionerTa miTiTebas.82 Tuki direq-

torebi ar moqmedeben ise, rogorc aqcionerebi miiCneven umjobesad, maSin aqcionerebs SeuZliaT, 

es direqtori gadairCion da daniSnon axali. gavlenis moxdenis sxva samarTlebrivi berketi ar 

arsebobs.83 msgavsadve xdeba germaniaSic, gamgeobas evaleba, sakuTari pasuxismgeblobis fargleb-

Si, gauZRves korporaciis saqmianobas, rac imas niSnavs, rom mas ar evaleba, daemorCiolos aq-

cionerTa an Tundac sameTvalyureo sabWos miTiTebebs.84 ase rom, bordi absoluturad damouki-

                                                           
76 Bevans N.R., Business Organizations and Corporate Law, 2007, New York, 220. 
77 iqve, 221. 
78 iqve, 222. 
79 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

127. 
80 German Stock Corporation Act, §111.1. 
81 Delaware General Corporate Law, subchapter IV, § 5 141(a). 
82 Schneeman A. The law of Corporations and Other Business Organizations, 2010, New York, 338. 
83 iqve, 338. 
84 German Stock Corporation Act, §76, 1. 
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debelia gadawyvetilebis miRebaSi, bordis gadawyvetilebis namdvilobis erTaderTi winapirobaa 

sxdomis Catarebis formaluri procedurebis dacva.85 D 

saerTo samarTlis qveynebSi, daxurul korporaciebSi, rogorc wesi, gadawyvetilebis miRebasa 

da aRsrulebas Tavad bordi axdens.86 Tumca Ria korporaciebSi iqmneba komitetebi, romlebzec 

uflebamosilebaTa delegireba xorcieldeba. wesdebiT, direqtorebs ufleba eZlevaT, Seqmnan ko-

mitetebi da maTze uflebamosilebebis delegireba moaxdinon. direqtorebs yoveldRiur menej-

mentSi CarTuloba pirdapir ar evalebaT.87 statistikis mixedviT, msxvili korporaciebis tipu-

ri direqtorebi korporaciis marTvas TveSi 17 saaTs uTmoben.88 direqtorebs komitetebis 

xelmZRvanelebisadmi (oficrebisadmi) aqvT miTiTebis ufleba, gansxvavebiT aqcionerebisgan, rom-

lebsac ar aqvT direqtorTa mimarT miTiTebis gacemis ufleba.89 Tumca direqtorebs pasuxism-

geblobis sxvebze delegirebis ufleba ar gaaCniaT; maT mudmivad unda moaxdinon korporaciis 

marTvis monitoringi. garda amisa, bizneskorporaciebis modeluri kanoni adgens sakiTxebs, ro-

melTa delegireba ar SeiZleba, esenia: ZiriTadi biznesgegmebi, korporaciis Sida kontrolis 

efeqturoba, finansuri deklaraciebi, bordis wevrTa Sromis anazRaureba da a.S.90 

direqtorebs, Tavis mxriv, yvela gadawyvetilebis damoukideblad miReba ar SeuZliaT da zo-

gierT SemTxvevaSi saWiroa aqcionerTa Tanxmoba, magaliTad, iseT sakiTxebze, romlebic wesdebaSi 

cvlilebis Setanas, korporaciis likvidacias, Sewymas an SeerTebas exeba.91 orsafexuriani sis-

temis mimdevar qveynebSi gamgeobas da sameTvalyureo sabWos ekrZaleba uflebamosilebaTa dele-

gireba92.   

direqtorebi gansakuTrebiT sando reputaciis pirovnebebi unda iyvnen. maTzea mindobili ua-

mravi aqcioneris qoneba. Sesabamisad, xSirad, rodesac arsebobs didi finansuri skandalebi an 

direqtorTa mier arakeTilsindisieri saqcieli, problema mdgomareobs ara romelime sistemis an 

meTodis naklSi an arasrulyofilebaSi, aramed korporaciis mmarTvel pirovnebaTa arakeTilsin-

disierebaSi. problema is aris, rom adamianebi xSirad iqcevian arakeTilsindisierad, miT umetes, 

roca amis cduneba didia. yvela direqtori an makontrolebeli Tanamdebobis piri rom bolomde 

keTilsindisierad asrulebdes Tavis movaleobebs da ar arRvevdes koporaciis erTgulebis mo-

valeobas, maSin korporaciuli marTva saerTod ar iqneboda problemuri sakiTxi da amdeni Teo-

riis arsebobac ar gaxdeboda saWiro. saqme isaa, rom adamianebi ar arian idealurni da xSirad 

aris cduneba, rom korporaciis interesebTan SedarebiT, TavianT pirads mianiWon upiratesoba, 

miT umetes, roca saqme did finansur korporaciebs exeba, romelTa brunvac miliardobiT do-

lars Seadgens. am dros didi Sansia, rom adamianebi, romlebic ganageben am didi finansebis beds, 

moiqcnen arakeTilsindisierad da maqinaciebis gziT azaralon kompania. vinaidan cduneba didia, 

absoluturad yvela qveynis kanonmdebloba korporaciis maRali Tanamdebobis pirebs akisrebs e.w. 

fiduciur valdebulebebs.93 fiduciuri movaleobebi direqtorebs korporaciis mimarT akisrebs 

3 ZiriTad movaleobas: gulmodgineoba, erTguleba da keTilsindisiereba. 

gulmodgineobis movaleoba gulisxmobs, rom direqtorma unda gamoiCinos sakmarisi yuradReba 

korporaciis saqmeebisadmi. is, Tu ra igulisxmeba `sakmaris yuradRebaSi~, unda dadgindes yovel 

                                                           
85 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

114. 
86 iqve, 114. 
87 iqve, 114. 
88 Bevans N.R, Business Crganizations and Corporate Law, 2007, New York , 220. 
89 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

114. 
90 Bevans N.R, Business organizations and Corporate law, 2007, New York , 222. 
91 Schneeman A. The law of Corporations and Other Business Organizations, 2010, New York, 340. 
92 German Stock Corporation act, §111. 5. 
93 `mewarmeTa Sesaxeb kanoni~, muxli 56 muxlis me-4 punqti. 
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konkretul SemTxvevaSi.94 modeluri kanonis mixedviT, ganmartebulia, direqtori unda uTmobdes 

imden yuradRebas korporaciis saqmeebs, ramdensac analogiur poziciaSi myofi saSualo monaceme-

bis mqone adamiani dauTmobda. teqnikuri TvalsazrisiT, direqtorebis es movaleoba izomeba Sem-

degi kriteriumebiT: eswreba Tu ara direqtori bordisa da komitetis Sexvedrebs, iTxovs Tu 

ara Sesabamisi komitetebidan gadawyvetilebis misaRebad saWiro saTanado informacias, iRebs Tu 

ara monawileobas ganxilvebSi, axorcielebs Tu ara delegirebuli uflebamosilebebis Sesrule-

bis monitorings.95 

erTgulebis movaleoba direqtorebs avalebs, yovel konkretul SemTxvevaSi, gadawyvetilebis 

miRebisas korporaciis interesebis saukeTesod imoqmedon. gansakuTrebiT im SemTxvevebSi, roca 

arsebobs potenciuri interesTa konfliqti, direqtors ekrZaleba gadawyvetilebis miRebis pro-

cesSi CarTva. garda amisa, igi valdebulia, winaswarve ganacxados yvela SesaZlo kavSiris Sesax-

eb, ramac SeiZleba interesTa konfliqti gamoiwvios.96 

keTilsindisierebis movaleoba moiTxovs maqsimalur patiosnebas movaleobebis Sesrulebisas. 

direqtori yoveli gadawyvetilebis miRebisas unda iyos maqsimalurad keTilsindisieri korpo-

raciis interesebis winaSe. man piradi interesebi korporaciis interesebze win ar unda daaye-

nos.97 SesaZlebelia, rom korporaciisTvis wamgebiani gadawyvetileba miRebuli iqnes keTilsin-

disierad, Tuki direqtorma sakiTxi safuZvlianad Seiswavla, yvela SesaZlo RonisZieba ganaxor-

ciela da Rrmad swamda gadawyvetilebis sisworis, maSinac ki, Tu es gadawyvetileba wamgebiani 

aRmoCndeba, direqtoris pasuxismgebloba mainc ar dgeba.98  

aRniSnuli sakiTxi dakavSirebulia e.w `samewarmeo gansjis wesTan~, romelic iuridiuli 

standartia da romelic piradi pasuxismgeblobisagan icavs direqtorebs im SemTxvevaSi, Tuki 

saTanado kriteriumebis dacviT miiRes biznesgadawyvetileba, romelic SemdegSi warumatebeli 

aRmoCnda. biznessaqmianoba Tavis TavSi did risks Seicavs, _ ama Tu im midgomam SeiZleba ar gaa-

marTlos, ris gamoc usamarTlo iqneboda direqtorTaTvis pasuxismgeblobis dakisreba.99 

xelmZRvanels, rogorc samewarmeo sazogadoebis erT-erT mTavar moqmed pirs, sazogadoebis sax-

eliT da sasargeblod, garkveul saqmianobaTa ganxorcielebis Tavisufleba unda hqondes. Tumca 

am moqmedebaTa ganxorcielebis wesi garkveul standartebs unda akmayofilebdes.100 biznesis 

warmoebis dros, mniSvnelovania, pirma gariskos, uamisod warmateba ver miiRweva, amitom goni-

vruli riskisTvis piris dasja araswori iqneboda.101 samewarmeo gansjis wesi mxolod bordis 

mier miRebul gadawyvetilebebze vrceldeba, igi eqskluziurad direqtorebs icavs (e.i anu sa-

meTvalyureo  sabWos wevrebze, partniorebze samewarmeo gansjis wesi “business judgement rule” 

ar vrceldeba. es wesi icavs mxolod direqtorebs, romlebic iReben samewarmeo gadawyvetile-

bebs,).102  

germaniis saaqcio sazogadoebebis Sesaxeb aqtSi miTiTebulia, rom `movaleobis darRveva ar 

arsebobs, Tu gamgeobis wevrs samewarmeo gadawyvetilebis miRebisas gonivrulad SeeZlo evarau-

da, rom igi saTanado informaciis safuZvelze sazogadoebis sakeTildReod moqmedebda~.103 

                                                           
94 ALI, Principles of Corporate Governance, §4.01. 
95 iqve. 
96 iqve. 
97 iqve. 
98 iqve. 
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102 iqve. 
103 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 
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qarTul kanonmdeblobaSi gamoyofili ar aris direqtorTa fiduciuri movaleobebis sakiTxi, 

Tumca konkretul muxlebSi moxseniebulia. kerZod, `mewarmeTa Sesaxeb~ kanonis me-9 muxlis Ta-

naxmad, `direqtorebi da sameTvalyureo sabWos wevrebi sazogadoebis saqmeebs unda gauZRvnen 

keTilsindisierad; kerZod, zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da analo-

giur pirobebSi myofi Cveulebrivi, saRad moazrovne piri da moqmedebdnen im rwmeniT, rom maTi 

es moqmedeba yvelaze xelsayrelia sazogadoebisaTvis~104. aseve, sainteresoa, kanonis 56-e mux-

lic, romlis mixedviTac, `direqtorebma keTilsindisierad da gulmodgined unda Seasrulon 

dakisrebuli amocanebi~105. kanoni am movaleobebs mxolod saaqcio sazogadoebis direqtorebs 

uwesebs da arafers ambobs Sps-s direqtorebze. upriani iqneboda, Tuki kanoni msgavs movaleo-

bebs dauwesebda yvela sxva tipis sazogadoebebs.106 saqarTvelos kanoni `fasiani qaRaldebis ba-

zris Sesaxeb~, aseve, direqtorTa movaleobebis sakiTxs exeba da ambobs, rom direqtorebi unda 

moqmedebdnen keTilsindisierad, zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da 

analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri, moqmedebdnen im rwmeniT, rom 

maTi es moqmedeba yvelaze ukeTesia sawarmosa da misi fasiani qaRaldebis mflobelTa interese-

bisaTvis.107 `mewarmeTa Sesaxeb~ kanonis msgavsad, es kanonic am moTxovnas uwesebs mxolod im 

sazogadoebebs, romelTa aqciebic ganTavsebulia safondo birJebze.108 samewarmeo gansjis wesi, 

rogorc aseTi, qarTul sakorporacio samarTalSi ar arsebobs. `mewarmeTa Sesaxeb~ kanoni sau-

brobs mxolod keTilsindisierebis movaleobaze ise, rom ar gamoyofs erTmaneTisgan gulmodgi-

neobisa da erTgulebis movaleobebs. imisaTvis, rom samewarmeo gadawyvetilebis wesi CvenTan 

kargad ganviTardes, saWiroa, kanonSi zustad Camoyalibdes misi ganmarteba da moqmedebis pirobe-

bi.109 saqarTvelos uzenaesi sasamarTlo direqtorTa mier sazogadoebis marTvis Taobaze erT-

erT gadawyvetilebaSi aRniSnavs, rom direqtorebs unda hqondeT maTze dakisrebuli pasuxism-

geblobebis adeqvaturi uflebamosilebebi.110 

 

2.2. zedamxedvelobaze (kontrolze) uflebamosili organo  

2.2.1. sameTvalyureo sabWo _ orsafexuriani sistema 

 

orsafexuriani modelis mimdevar qveynebSi sameTvalyureo sabWos ZiriTadi funqciaa gamgeobis 

wevrTa daniSvna da gaTavisufleba. am bolo dros, mas garkveuli rbili funqciebi daemata, ro-

goricaa, interesTa dabalanseba direqtorebsa da aqcionerebs Soris, komunikaciaSi daxmareba da 

savaraudo interesTa konfliqtis Tavidan acileba.111 sameTvalyureo sabWo monitorings uwevs 

menejments, mas ar SeuZlia pirdapir CaerTos korporaciis menejmentSi, Tumca SeuZlia konkre-

tuli aqtebis gamocema da agreTve, wesdebiT SeiZleba ganisazRvros sakiTxebi, romlebzec saWi-

ro iqneba sameTvalyureo sabWos wevrTa Tanxmoba112. korporaciaSi sameTvalyureo sabWos rea-

luri roli didwilad damokidebulia Tavad korporaciis zomaze. sameTvalyureo sabWos erT-

erTi mniSvnelovani ufleba is aris, rom mas Seaqvs direqtorTa winaaRmdeg sarCeli sasamar-

TloSi. 

                                                           
104 `mewarmeTa Sesaxeb kanoni~, muxli 9.6. 
105 `mewarmeTa Sesaxeb kanoni~, muxli 56.  
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108 maisuraZe d., samewarmeo gansjis wesis ganmartebisTvis, samarTlis Jurnali,N#1-2, 2010, 112. 
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111 Hopt K., Leyens P., Board Models in Europe, Working Paper, N°18/2004, 5. 
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sameTvalyureo sabWos nebismier dros SeuZlia gamgeobisgan korporaciis finansuri mdgoma-

reobis Sesaxeb informacia moiTxovos. Tu gamgeoba miiCnevs, rom sameTvalyureo sabWos romelime 

wevri ar akmayofilebs saTanado kriteriumebs, mas SeuZlia korporaciis JurnalSi gamoaqveynos. 

amasTan, unda miuTiTos Sesabamisi kruteriumebi da Tavisi azris dasabuTeba.113 germaniis kanoni 

pirdapir krZalavs sameTvalyureo sabWoSi im piris arCevas, vinc ukve aris amave korporaciis 

gamgeobis wevri.114 agreTve, dauSvebelia gamgeobis wevris moadgileobac da sxva qvemdgomi Tanam-

debobebis dakaveba.115 

am kuTxiT, sainteresoa qarTuli sakanonmdeblo sinamdvile. `mewarmeTa Sesaxeb~ saqarTvelos 

kanonSi araerTi saintereso da SeiZleba, xarveziani mowesrigebac ki aris implementirebuli, 

amitomac sayuradReboa maTi ganxilva. kanonis mixedviT, Tu korporaciaSi ar iarsebebs sameTva-

lyureo sabWo, maSin misi uflebamosilebebi sxvadasxva organoze unda gadanawildes.116 es muxli 

dasaSvebad miiCnevs faqts, rom korporacias sameTvalyureo sabWo ar hyavdes. am SemTxvevaSi ka-

nonmdebloba farTo sawesdebo avtonomias awesebs da SesaZleblobas aZlevs korporacias, Tavad 

gadawyvitos, Tu rogor moxdeba sameTvalyureo sabWos funqciaTa aRsruleba.  

qarTuli kanonmdeblobiT erTi saintereso detalia dadgenili, romelic sameTvalyureo sab-

Wos dakompleqtebas Seexeba, kerZod, Tu sameTvalyureo sabWos wevri nebayoflobiT gadis we-

vrobidan, maSin mis adgilze sasamarTlo axals niSnavs gasvlidan 6 Tvis vadaSi, erT-erTi aq-

cioneris, sameTvalyureo sabWos wevris an direqtoris gancxadebis safuZvelze.117 es erTob 

saintereso da amave dros, sakamaTo detalia, igi SeiZleba ganxilul iqnes, rogorc marTvisa da 

kontrolis uflebaTa aRreva da eWvqveS daayenos direqtoris gancxadebiT daniSnuli sameTva-

lyureo sabWos wevris damoukidebloba direqtorTa saqmianobis kontrolisas.  

kidev erTi sakamaTo sakiTxi, rac kanonSi gvxvdeba isaa, rom kanoni dasaSvebad miiCnevs sameT-

valyureo sabWos wevrad direqtoris daniSvnas, Tumca iqve miuTiTebs, rom sameTvalyureo sab-

Wos wevrTa umravlesoba ar SeiZleba iyos direqtorebi118, riTac TiTqos abalansebs mdgomareo-

bas. erTi Tavisebureba rac kanons axasiaTebs, aris is, rom SesaZlebelia direqtorTa sabWos 

uflebamosilebebis sameTvalyureo sabWosTvis gadacema.119 

 

2.2.2. erTsafexuriani sistema _ partniorTa kreba (direqtorTa sabWos uflebamosilebebTan 

mimarTebiT) 

 

partniorTa kreba erTsafexuriani sistemis mimdevar qveynebSi direqtorTa sabWos mTavari ma-

kontrolebeli organoa. partniorebs direqtorTa sabWosTan mimarTebiT ramdenime ZiriTadi uf-

leba aqvT: direqtorTa arCeva/gadarCevis ufleba, korporaciis normatiuli aqtebis miRebis uf-

leba da korporaciis interesebis dasacavad direqtorTa winaaRmdeg sarCelis Setanis ufleba. 

iqedan gamomdinare, rom aqcionerebi korporaciis yoveldRiuri menejmentisagan Zalian daSore-

bulni arian, maT mcire berketi aqvT saimisod, rom gavlena moaxdinon marTvaze da rogorme Ta-

vianTi neba savaldebulo gaxadon direqtorebisTvis, romlebic uSualod marTaven korporacias. 

am kuTxiT, maT xelSi erT-erTi yvelaze mZlavri berketia normatiuli aqtebis miRebis ufleba-

mosileba. delaveris sakorporacio samarTalSi aqcionerebs miniWebuli aqvT uflebamosileba, 
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miiRon iseTi normatiuli aqtic, romelic korporaciis yoveldRiur saqmianobas, direqtorTa an 

sxva dasaqmebulTa uflebebs exeba.120 

aSS-Si dRemde mimdinareobs debatebi, Tu romeli organoa ufro metad mZlavri korporacia-

Si.121 rogorc ukve aRiniSna, aqcionerebs ar gaaCniaT direqtorebisadmi miTiTebis micemis ufle-

ba, vinaidan direqtorebi sakuTari pasuxismgeblobis farglebSi moqmedeben. direqtorTa sabWosa 

da partniorTa krebas Soris ar arsebobs subordinaciuli damokidebuleba, orive Tanabar ie-

rarqiul doneze imyofebian. Tuki sakiTxi imgvarad dadgeba, romeli organo ufro Zlieria, ma-

Sin, ra Tqma unda, Tavisi uflebamosilebebiT partniorTa kreba ufro Zlieria, vinaidan partni-

orebi korporaciisTvis fundamentur gadawyvetilebebs iReben, magaliTad, rogoricaa _ direq-

torTa sabWos arCeva. partniorebi wyveten, Tu vis mier unda imarTebodes korporacia. partni-

orebi arian korporaciis wilis mflobelebi da amitom gasakviri arc aris maTi gansakuTrebuli 

uflebamosileba. meore mxriv, ra Tqma unda, partniorTa es uflebamosileba ar zRudavs TavianT 

qmedebebSi direqtorebs, romlebsac uzarmazari pasuxismgebloba akisriaT da Tavian qmedebebSi 

Tavisufalni arian, Sesabamisad, pasuxismgebelnic. direqtorTa uflebamosileba, aseve, gadamwyve-

ti mniSvnelobisaa, radgan isini gansazRvraven korporaciis bedsa da warmatebas. amave dros, 

partniorebs ar gaaCniaT direqtorebze momentaluri gavlenis moxdenis berketi im SemTxvevisT-

vis, rodesac direqtorTa gadawyvetileba kategoriulad miuRebelia partniorebisTvis.  

`mewarmeTa Sesaxeb~ saqarTvelos kanoni gansxvavebulad awesrigebs partniorTa uflebebs di-

reqtorTan mimarT. rac Seexeba direqtorTa arCeva an gadarCevis sakiTxs, rogorc zemoT ukve 

aRvniSneT, es ufleba calsaxad ar arsebobs. zog SemTxvevaSi kanoni iTvaliswinebs sameTvalyu-

reo sabWos savaldebulo wesiT arsebobas da am dros sameTvalyureo sabWo niSnavs da aTavi-

suflebs direqtorebs, xolo Tavad partniorTa kreba uflebamosilia airCios an gadairCios 

sameTvalyureo sabWos wevri.122 ase rom, am SemTxvevaSi partniorTa krebis gavlena direqto-

rebze iribia da igi sameTvalyureo sabWos SuamavlobiT xorcieldeba. am dros aqcionerebs ar 

aqvT ufleba, Tavidan moicilon arasasurveli direqtori, vinaidan direqtorTa sabWos Semad-

genlobis cvlileba mxolod sameTvalyureo sabWos kompetenciaa.123 am SemTxvevaSi partniorebi 

ufro sust mdgomareobaSi imyofebian, vidre es aSS-Si xdeba, Tan, Tu gaviTvaliswinebT imasac, 

rom kanoni dasaSvebad miiCnevs direqtorebis Tanadroul wevrobas sameTvalyureo sabWoSi da 

direqtorebis gancxadebiT sameTvalyureo sabWos wevris daniSvnas, maSin Zneli warmosadgenia, 

ramdenad SeZleben partniorebi maTTvis arasasurveli direqtorebis Tavidan mocilebas. 

rac Seexeba iseT SemTxvevebs, roca sameTvalyureo sabWos arseboba savaldebulo ar aris, ma-

Sin rTuli gasarkvevia, Tu rogor unda moxdes direqtorTa sabWos dakompleqteba. amaze kanoni 

ar saubrobs da aseTi SemTxvevebi wesdebam unda moawesrigos. savaraudod, aseT dros sameTva-

lyureo sabWos funqciebs partniorTa kreba SeiTavsebs. 

aqcionerebis kidev erTi mniSvnelovani ufleba normatiuli aqtebis miRebaa. `mewarmeTa Sesax-

eb~ kanoni aqcionerTa krebis uflebebze saubrisas pirdapir miuTiTebs, rom aqcionerebs ufleba 

aqvT miiRon cvlilebebi wesdebaSi.124 kanoni arafers ambobs wesdebidan gamomdinare miRebul 

normatiul aqtebze, Sesabamisad, ivaraudeba, rom es sakiTxi unda mowesrigdes Tavad wesdebiT. 

ase rom, es ufleba qarTul samarTalSi garantirebulia aqcionerTaTvis. 

mniSvnelovania aqcionerTa uflebis sakiTxi direqtorebis winaaRmdeg sasamarTloSi sarCelis 

SetanasTan dakavSirebiT. qarTuli kanonmdebloba amaze pirdapir arafers ambobs. kanonis 54-e 

                                                           
120 Delaware General Corporate Law, §109. 
121 Bruner C.M, Shareholder Bylaws and the Delaware Corporation, 2009, 269,  

<http://trace.tennessee.edu/cgi/viewcontent.cgi?article=1142&context=transactions>, [21.04.2012]. 
122 `mewarmeTa Sesaxeb kanoni~, muxli 54.6. 
123 iqve, muxli 55.7. 
124 iqve, muxli 54.6. 

http://trace.tennessee.edu/cgi/viewcontent.cgi?article=1142&context=transactions


arCil cercvaZe, xelmZRvaneloba da kontroli 

43 

muxlis me-6 punqtis `k~ qvepunqtis Tanaxmad, aqcionerTa kreba uflebamosilia `miiRos gadawy-

vetilebebi sameTvalyureo sabWosa da direqtorebis winaaRmdeg sasamarTlo procesSi monawi-

leobis Sesaxeb, am procesisTvis warmomadgenlis daniSvnis CaTvliT~.125 am muxlSi kanoni pirda-

pir ar amaxvilebs yuradRebas calke aRebul aqcioneris uflebaze, rom iCivlos sasamarTloSi. 

bevri rame swored imazea damokidebuli, Tu rogor movaxdenT am muxlis interpretacias. Cemi 

azriT, aq saubaria zogadad sasamarTlo procesSi monawileobis Sesaxeb, amitom umjobesi iqne-

boda, Tuki kanonmdebloba calke, detalurad moawesrigebda aqcioneris sasamarTloSi sarCelis 

wardgenis uflebas (direqtoris winaaRmdeg). Sesabamisad, mizanSewonili iqneboda kanoniT aqcio-

nerTaTvis direqtorTa samewarmeo gadawyvetilebis gasaCivrebis uflebis miniWebac.126 Tavis 

mxriv, samewarmeo gadawyvetilebis wesis arseboba direqtorTa interesebis dacvis mtkice garan-

ti iqneba, im SemTxvevebSi roca aqcionerebi gaasaCivreben maT mier miRebul samewarmeo gadawyve-

tilebas.  

 

2.3. xelmZRvanelobisa da kontrolis uflebamosilebebis gamijvna 

 

rogorc SesavalSi aRvniSneT, korporaciuli marTvis araerTi ganmarteba arsebobs127. amave 

dros, ar arsebobs misi sayovelTaod aRiarebuli da dadgenili definicia. Tumca met-naklebad 

yvela Tanxmdeba imaze, rom korporaciuli marTvas aqvs ori mTavari elementi: 1) marTva 

(xelmZvaneloba, aRsruleba) da 2) kontroli (zedamxedveloba, meTvalyureoba).128 korporaci-

uli marTva es aris sistema kompaniis marTvisa da kontrolisTvis.129 mocemul TavSi vimsje-

lebT im konretul detalebsa da saproblemo sakiTxebze, rac dakavSirebulia marTvisa da kon-

trolis uflebaTa gamijvnis mniSvnelobasTan,Aaseve, SevexebiT monisturi da dualisturi siste-

mebis Taviseburebebs am gamijvnasTan dakavSirebiT; ra konkretuli dadebiTi da uaryofiTi mxare 

aqvs TiToeul maTgans.  

Tavis mxriv, arcerTi sistema ar aris bolomde uaryofiTi an dadebiTi, rasac isic adastu-

rebs, rom orive maTgani didi xnis ganmavlobaSi warmatebulad funqcionirebs sxvadasxva qveyana-

Si.130 ver vityviT, rom esa Tu is sistema bolomde idealuria, an rom is yvela qveyanaSi amar-

Tlebs. Cven mxolod is SegviZlia davaskvnaT, rom konkretuli sistema SeiZleba iyos ukeTesi da 

gamosadegi ama Tu im qveynis kanonmdeblobisTvis misi tradiciebisa da praqtikis gaTvaliswine-

biT.A  

korporaciuli marTvis mTavari problema ara romelime sistemis arasrulyofilebaSi, aramed 

korporaciis mmarTvel pirovnebaTa arakeTilsindisierebaSi mdgomareobs. problema is aris, rom 

korporaciis Tanamdebobis pirebi xSirad iqcevian arakeTilsindisierad, miT umetes, roca amis 

cduneba didia. absoluturad yvela qveynis kanonmdebloba korporaciis maRali Tanamdebobis pi-

rebs akisrebs e.w. fiduciur valdebulebebs.131 am problemis Tavidan acilebis yvelaze kargi 

saSualebaa balansi sxvadasxva uflebis ganmaxorcielebel organoebs Soris, rac rTulad misaR-

wevia. arakeTilsindisieri adamianebi mudam iarsebeben da amas veranairi modeli ver aRkveTs, 

mTavaria, korporaciuli marTvis sistema ar iyos arakeTilsindisieri saqcielis xelSemwyobi, 

balansi mniSvnelovania swored imisTvis, rom mmarTvelebs amgvari qmedebis saSualeba ar misces 

                                                           
125 iqve, muxli 54.6. 
126 maisuraZe d., samewarmeo gansjis wesis ganmartebisTvis, samarTlis Jurnali,N1-2, 2010, 
127 Wanturia l. korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

111. 
128 sba - korporaciuli marTvis kodeqsi, 2. 
129 mosamarTleTa rekomendaciebi da masalebi,  saqarTvelos uzenaesi sasamarTlo, 9. 
130 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, Tbilisi, 2006, 

15. 
131 `mewarmeTa Sesaxeb kanoni~, muxli 56.4. 
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an aseTis SemTxvevaSi arsebobdes organo, romlis pirdapiri interesi da kompetencia iqneba 

msgavsi faqtis aRkveTa. msoflios araerTi finansuri skandali (Lehman Brothers, Parmalat) gamow-

veuli iyo swored imiT, rom aRmasrulebeli da makontrolebeli funqcia eqceoda erTi da imave 

pirovnebis xelSi, anu darRveuli iyo balansi, ramac konretul pirvebs misca SesaZlebloba,  

sakuTari piradi interesi wina planze wamoewiaT korporaciis interesTa daCagvris xarjze.132 

monisturi da dualisturi sistema, Tavis mxriv, xelmZRvanelobisa da kontrolis uflebamo-

silebebs Soris balansis damyarebisken miiltvis, ukeTesi korporaciuli marTvis uzrunvelyo-

fis mizniT. erT-erTi mTavari argumenti, ris gamoc monisturi sistema warmatebiT funqcioni-

rebs isaa, rom bordis wevri araaRmasrulebeli direqtorebi yoveldRiur urTierTobaSi imyofe-

bian aRmasrulebel direqtorebTan da saSualeba aqvT, yoveldRiurad akontrolon direqtorTa 

saqmianoba, Tvalyuri adevnon korporaciis yoveldRiur menemjents. maT iolad miuwvdebaT xeli 

yvela saxis informaciaze, rac direqtorTa saqmianobis Sesafasebladaa saWiro. es faqtori 

ufro aiolebs kontrols, rameTu kontrolis erT-erTi mTavari winapiroba swori informaciis 

flobaa. araaRmasrulebel direqtorebs, oficialuri informaciis garda, agreTve, uSualo in-

formacia aqvT direqtorTa pirad da saqmian unar-Cvevebze, romelsac isini kompaniis yovel-

dRiur menejmentSi avlenen, rac saSualebas iZleva, rom ufro farTod da obieqturad Seafason 

maTi saqmianoba. xSirad, Sefaseba, romelic mxolod angariSebisa da dokumentebisgan miRebul 

informacias efuZneba, SeiZleba SecdomaSi Semyvani an arasakmarisi iyos. ramdenadac kargia es 

faqtori, imdenadve safrTxis Semcvelia, vinaidan, roca araaRmasrulebeli direqtorebi aRma-

srulebel direqtorebTan yoveldRiur urTierTobaSi imyofebian, arsebobs imis riski, rom maT 

Soris piradi urTierTobebis Camoyalibebis xarjze damalon esa Tu is mniSvnelovani informacia 

an arasaTanadod Seafason mdgomareoba. amave dros, uaryofiTi faqtoria isic, rom aRmasrule-

beli direqtorebi ganicdian yoveldRiur kontrols araaRmasrulebeli direqtorebisgan. aman 

SeiZleba damoukideblobis xarisxi Seamciros, rac cudad aisaxeba maT mier warmatebuli biznes-

gadawyvetilebebis miRebaze.133 Tumca ori funqciis Tavmoyra erT organoSi amcirebs biurokra-

tiul procedurebs da gadawyvetilebis miReba ufro swrafad da martivad xdeba. 

sapirispirod, roca korporaciaSi arsebobs mkveTrad gamijnuli ori organo, romelTa ufle-

bebia cal-calke xelmZRvaneloba da kontroli, pozitiuri faqtoria is, rom direqtorTa sab-

Wos damoukideblobis ufro maRali xarisxi aqvs. ra Tqma unda, arsebobs iseTi sakiTxebi, rom-

lebic direqtorTa sabWom sameTvalyureo sabWos unda SeuTanxmos, magram, miuxedavad amisa, di-

reqtorTa faqtobrivi damoukidebloba mainc maRalia. amave dros, es ori organo ierarqiulad 

Tanabar doneze imyofeba. maRali faqtobrivi damoukideblobis pirobebSi izrdeba warmatebuli 

biznesgadawyvetilebebis miRebis SesaZlebloba, Tumca matulobs imis Sansic, rom direqtori 

arakeTilsindisierad moiqces da fiduciuri valdebulebebi daarRvios. amasTan, rodesac sameT-

valyureo sabWos wevrebi raRac periodulobiT akontroleben direqtorebs da ara yoveldRiur 

reJimSi, izrdeba subieqtivizmis gamoricxvis Sansi. meore mxriv, roca sameTvalyureo sabWo 

distancirebulia direqtorTa sabWosgan, maT naklebi informacia aqvT Sida samzareulos Sesaxeb, 

direqtorTa piradi da saqmiani unar-Cvevebis Sesaxeb, ramac SeiZleba uaryofiTi gavlena iqonios 

direqtorebis Sefasebisas. amis gamo xSirad sameTvalyureo sabWos gadawyvetilebebi SeiZleba 

efuZnebodes mxolod furclebis, angariSebisa da dokumentebisgan miRebul informacias.  

 

 

 

                                                           
132 mosamarTleTa rekomendaciebi da masalebi, saqarTvelos uzenaesi sasamarTlo, 20. 
133 Journal of Financial and Strategic Decisions, 1. 
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2.2.3. uflebamosilebaTa aRreva da Tanxvedra 

 

is meTodi, romelic qarTulma kanonmdeblobam airCia, Sereul models ganekuTvneba, rac imas 

niSnavs, rom kanoni saSualebas utovebs korporacias, yavdes sameTvalyureo sabWo an misi ufle-

bamosilebebi gadanawildes sxva organoebze. odnav gaugebaria is faqti, rom im SemTxvevebSi, 

rodesac kanoni savaldebulod miiCnevs sameTvalyureo sabWos arsebobas saaqcio sazogadoeba-

Si134, kanonmdeblobaSi SegviZlia amovikiTxoT iseTi normebi, romelic garkveulwilad aRrevas 

iwvevs am or midgomas Soris.  

erT-erTi saintereso detali sameTvalyureo sabWos dakompleqtebas Seexeba: `Tu wevris gas-

vlidan 6 Tvis ganmavlobaSi ar airCa sameTvalyureo sabWos axali wevri, maSin sasamarTlos 

sazogadoebis iuridiuli misamarTis mixedviT SeuZlia erT-erTi aqcioneris, sameTvalyureo sab-

Wos wevris an direqtoris ganacxadiT daniSnos axali wevri, Tu wesdebiT sxva ram ar aris 

gaTvaliswinebuli~135. es sakiTxi mniSvnelovania imdenad, ramdenadac kanoni dasaSvebad miiCnevs 

garkveul SemTxvevebSi sameTvalyureo sabWos wevri dainiSnos direqtoris gancxadebis safuZ-

velze, rac, Cemi azriT, xelmZRvanelobisa da kontrolis funqciebs Soris aRrevas warmoadgens, 

radgan sameTvalyureo sabWos wevri, romelic direqtoris gancxadebiT iniSneba, ver uzrunve-

lyofs obieqturobis saTanado dones direqtorebis Sefasebisas.  

kidev erTi sakamaTo sakiTxia direqtorTa CarTuloba sameTvalyureo sabWoSi, kerZod, `mewar-

meTa Sesaxeb~ kanonis 55-e muxlis mixedviT, `sameTvalyureo sabWos wevri SeiZleba iyos nebis-

mieri piri. wesdebiT SeiZleba ganisazRvros, rom sameTvalyureo sabWos wevri (wevrebi) iyos am 

saaqcio sazogadoebis direqtori (direqtorebi)“. am muxlis pirveli punqtiT gansazRvrul 

SemTxvevebSi sameTvalyureo sabWoSi direqtorebi ar SeiZleba warmoadgendnen umravlesobas”136 

marTalia, kanoni iqve miuTiTebs, rom aseTi direqtorebi ar SeiZleba iyvnen umravlesobaSi, ma-

gram, amis miuxedavad, es Canaweri xarveziania da kontrolisa da xelmZRvanelobis funqciebs 

Soris aRrevas warmoadgens. igive SeiZleba iTqvas kanonis Canawerze, romlis mixedviTac, direq-

torTa funqciebi SeiZleba gadaeces sameTvalyureo sabWos.137  

 

3. „rbili“ samarTlis roli korporaciuli marTvis ganxorcielebaSi 

3.1 korporaciuli marTvis kodeqsebis saerTaSoriso gamocdileba 

 

korporaciuli marTvis kodeqsebi Tanamedrove sakorporacio samarTalSi Zalian did rols 

asrulebs. xSirad, swored korporaciuli marTvis kodeqsia mniSvnelovani siaxlis iniciatori. 

Sesabamisad, Cveni TemisTvis korporaciuli marTvis kodeqsi sayuradReboa imdenad, ramdenadac 

Zalian xSirad igi aris cvlilebebis wyaro. xSirad roca kanonmdebloba xaveziania da arasaTa-

nadod awesrigebs sakiTxs, korporaciuli marTvis kodeqsi dokumentia, romelic zustad asaxavs 

bazarze moTamaSe korporaciebis interesebs. Tuki gadavxedavT britaneTis korporaciuli marTvis 

kodeqss, eTgo-s (ekonomikuri TanamSromlobisa da ganviTarebis organizacia e.w. OECD) korpo-

raciuli marTvis principebs da saqarTvelos bankTa asociaciis mier miRebuli korporaciuli 

marTvis kodeqss, davinaxavT, swored aq aris mkveTrad gamoxatuli marTvisa da kontrolis ga-

mijvnis problemis sakiTxi. zogadad, korporaciuli marTvis kodeqsis mniSvneloba didia, vinai-

dan zustad asaxavs korporaciebis Sida samzareulos da sawarmos marTvis ukeTes gzebs gvisax-

avs. 
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am sakiTxis mniSvnelobis xazgasasmelad isic sakmarisia, rom ukanaskneli 10 wlis ganmavlo-

baSi msofios masStabiT 100-ze meti kodeqsi daiwera 40 sxvadasxva qveyanasa da regionSi.138 

dResdReobiT yvela ganviTarebuli samarTlis mqoneqveyanaSi miRebulia korporaciuli marTvis 

kodeqsebi. igi TviTregulirebis meqanizmia, romlis meSveobiTac korporaciebi Tavad adgenen qce-

vis wesebs; gaaCnia nebayoflobiT xasiaTi da efuZneba princips `daemorCile an ganmarte~; es uka-

naskneli gulisxmobs, rom korporacias yvela wesisadmi morCileba ar evaleba, mas SeuZlia re-

gulirebis sxva gza moZebnos, magram am SemTxvevaSi, igi valdebulia, ganmartos, ratom ar emor-

Cileba kodeqsiT dadgenil wess. 

kodeqsis Seqmnis iniciatori anglo-amerikuli samarTlis sistema iyo da swored iqidan gavr-

celda mTels evropaSi. erTi SexedviT, SeiZleba vifiqroT, rom misi samarTlebrivi mniSvneloba 

arcTu ise didia, radgan ar atarebs savaldebulo xasiaTs. Kodeqsi, rogorc wesi, adgens stan-

dartuli saxis rekomendaciebs sawarmos marTvisa da kontrolisTvis. Tumca imis mtkiceba, rom 

am wesebs ar aqvT faqtobrivi an sxvagvarad moqmedebis Zala, usafuZvlo iqneboda.139 Tavis 

mxriv, kodeqsis miReba da moqmedeba qveynis maRal samarTalganviTarebis doneze miuTiTebs.140 

korporaciuli marTvis kodeqsi rac SeiZleba mokle, moqnili da daxewili unda iyos, met-

naklebad morgebuli yvela tipis korporacias.141 kodeqsis mniSvnelobis xazgasasmelad kargi 

magaliTia avstriis korporaciuli marTvis kodeqsi, romelsac sasamarTlo iyenebs gamgeobis an 

sameTvalyureo sabWos winaaRmdeg wardgenili sarCelis an auditorTa pasuxismgeblobis sakiTxis 

ganxilvisas.142 samecniero literaturaSi saubaria imazec, rom korporaciuli marTvis kodeqsis 

Sesrulebis uaryofa iuridiulad SeiZleba ganxiluli iqnes rogorc arakeTilsindisieri konku-

rencia da am safuZvelze sanqciac daekisros subieqts.143 korporaciuli marTvis kodeqsi kor-

poraciis saqmianobis gamWvirvaleobasa da sajaroobas uzrunvelyofs. 

 

3.2. korporaciuli marTvis kodeqsebi saqarTveloSi 

 

saqarTveloSi korporaciuli marTvis kodeqsebis moqmedebis praqtikas arcTu ise didi xnis 

istoria aqvs. jerjerobiT moqmedebs mxolod erTi korporaciuli marTvis kodeqsi, romelic 

2009 wlis 23 seqtembers iqna miRebuli saqarTvelos sabanko asociaciis mier da romelsac 

ukve 11 banki SeuerTda. igi efuZneba princips `daemorCile an ganmarte~144 da iTvaliswinebs eT-

go-s da bazelis korporaciuli marTvis principebs da yvela mniSvnelovan sakiTxs moicavs, maT 

Soris, mmarTvel organoebs da Sida kontrolis sistemas. yvela banki, romelic SeuerTda am 

kodeqss, valdebulia, weliwadSi erTxel warmoadginos angariSi kodeqsis Sesrulebis Taobaze 

da ganmartos, Tu ratom ar eTanxmeba mas im SemTxvevaSi, roca banki gverds uvlis kodeqsis mo-

wesrigebas. 

korporaciuli marTvis kodeqsis miRebiT kompania adasturebs, rom surs demonstraciulad 

warmarTos da daamkvidros korporaciuli marTvis sanimuSo praqtika. igi kargi berketia inves-

torTa mosazidad.145 saqarTvelos sabanko asociaciis mier miRebuli korporaciuli marTvis ko-

deqsi sakmaod maRali donisaa da man sakmaod bevri siaxle Semoitana qarTul realobaSi, moawe-

sriga bevri iseTi sakiTxi, rac sakanonmdeblo mowesrigebis miRma iyo datovebuli. ufro kon-

                                                           
138 korporaciuli marTvis saxelmZRvanelo, 18. 
139 hopti k., korporaciuli marTva evropaSi: regulirebis axali modeli da `rbili samarTali~, samarTlis Jurnali, 
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140 iqve, 36. 
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145 iqve,  46. 
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kretulad, rac xelmZRvanelobisa da kontrolis funqciaTa gamijvnas Seexeba, magaliTad, kodeq-

sis mixedviT, dadgenilia, rom `sameTvalyureo sabWoSi warmodgenilni unda iqnan damoukidebeli 

wevrebic da daculi iqnas adekvaturi balansi sameTvalyureo sabWoSi aqcionerTa warmomadgen-

lebsa da sabWos damoukidebel wevrebs Soris, raTa Tavidan iqnas acilebuli konkretuli we-

vris an wevrTa mcire jgufis, aseve romelime aqcioneris an aqcionerTa jgufis mier ama Tu im 

sakiTxze gadawyvetilebis miRebisas araadekvaturad didi zegavlenis moxdena~.146 aseve, kodeqsSi 

saubaria sameTvalyureo sabWoSi direqtorTa warmomadgenlobis Taobaze, `aucilebelia, bankis 

wesdebiTa da Sida debulebebiT mkafiod iqnas gamijnuli sameTvalyureo sabWos aRmasrulebel 

da araaRmasrulebel wevrTa ufleba-movaleobebi da pasuxismgebloba~147.  

sameTvalyureo sabWos araaRmasrulebelma wevrebma mniSvnelovani roli unda iTamaSon aRma-

srulebeli organoebis saqmianobis zedamxedvelobaSi, maTi angariSebis damtkicebasa da saqmiano-

bis SefasebaSi. sameTvalyureo sabWoSi warmodgenil aRmasrulebel wevrebs SeuZliaT monawi-

leoba miiRon bankis zogad strategiasa da saqmianobasTan dakavSirebuli proceduruli Tu sxva 

mniSvnelovani sakiTxebis ganxilvaSi. kodeqsSi mkafiodaa dafiqsirebuli, rom saWiroa am funq-

ciaTa swori gamijvna, da sagulisxmoa, rom amiT kidev erTxel xdeba misi mniSvnelobis xazgasma.  

kidev erTi mniSvnelovani sakiTxi, razec kodeqsSi gamaxvilebulia yuradReba, kontrolis Si-

da da gare meqanizmebia. kodeqsis mixedviT, `sameTvalyureo sabWoSi bankebi qmnian, sul mcire, 

auditis da riskebis marTvis komitetebs. Sereuli sameTvalyureo sabWos SemTxvevaSi, auditis 

komitetis wevrebi unda iyvnen sabWos mxolod araaRmasrulebeli wevrebi. sxva komitetebis 

SemTxvevaSi, araaRmasrulebeli wevrebi unda warmoadgendnen komitetis wevrTa umravlesobas.  

komitetebSi unda Sediodnen sameTvalyureo sabWos sul mcire erTi damoukidebeli wevri. sameT-

valyureo sabWos Tavmjdomare SeiZleba iyos komitetis wevri, magram ara misi Tavmjdomare. sa-

Wiroebis SemTxvevaSi, komitetebs SeuZliaT rCevisa da informaciis misaRebad, damoukidebeli 

eqspertis mowvevac~148. 

sameTvalyureo sabWos swori zedamxedvelobisTvis sakmarisi informacia sWirdeba, amitomac 

gamgeoba valdebulia, es informacia miawodos.149 aseve, weliwadSi erTxel gamgeoba valdebulia, 

moaxsenos sameTvalyureo sabWos mimdinare saqmeebi150. organoebs Soris balanisis dacvisTvis, 

mniSvnelovania, rom direqtorebs ar gaaCndeT fundamenturi gadawyvetilebebis sameTvalyureo 

sabWosgan damoukideblad miiRebis SesaZlebloba.151 gamgeoba yovelTvis sakiTxebis iniciatoria, 

xolo sameTvalyureo sabWo _ am iniciativebis ganmxilveli.152 aRsaniSnavia, rom kodeqsi sameT-

valyureo sabWos aniWebs vetos uflebas gamgeobis iseT gadawyvetilebaze, romelic exeba kor-

poraciis fundamentur interesebs153. 

Sejamebis saxiT SegviZlia vTqvaT, rom saqarTvelos sabanko asociaciis mier miRebuli kor-

poraciuli marTvis kodeqsi sakmaod mniSvnelovani dokumentia, romelic bevr sakiTxSi ufro 

Tanamedrove standartebs iTvaliswinebs, vidre kanoni da raRac sakiTxebSi avsebs kidec kanonis 

xarvezebs. rTulia winaswar imis Tqma, Tu ramdenad warmatebulad gagrZeldeba am kodeqsis moq-

medeba da ramdenad gaiTvaliswineben mas bankebi da sxva korporaciebi, Tumca imis Tqma ukve 

namdvilad SeiZleba, rom es kodeqsi wingadadgmuli nabijia.  

  

                                                           
146 sba - korporaciuli marTvis kodeqsi, muxli 4.3. 
147 iqve, muxli 4.2.3. 
148 iqve, muxli 6.2.3. 
149 iqve 2.1. 
150 iqve 2.3. 
151 iqve 3.1. 
152 iqve 3.2. 
153 iqve 3.4. 
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daskvna 

 

rogorc ukve aRiniSna, korporaciuli  marTvis idealuri sistema ar arsebobs. Cven SegviZlia 

mxolod is, rom SevarCioT sistema, romelic met-naklebad gamarTlebulia konkretul garemosa 

da pirobebSi, vidre sxva alternativa da ufro meti dadebiTi mxare aqvs vidre uaryofiTi. 

statiaSi SevexeT dResdReobiT msoflios sxvadasxva qveyanaSi moqmed sistemebs, romlebsac, 

aseve, aqvvT Tavisi dadebiTi da uaryofiTi faqtorebi. 2008 wlis dekemberSi `mewarmeTa Sesaxeb~ 

kanonSi ganxorcielebuli cvlilebebis Sedegad saqarTveloSi hibriduli sistema damkvidrda da 

korporaciebs SesaZlebloba miecaT, Tavad airCion maTTvis sasurveli modeli.  

mosamarTleTa rekomendaciebSi xazgasmiTaa aRniSnuli, rom kargi korporaciuli marTvis 

TvalsazrisiT, aucilebelia, gaiyos mmarTveloba da kontroli.154 korporaciuli marTvis saer-

TaSoriso da erovnuli kodeqsebis umetesobis rekomendaciiT, sameTvalyureo sabWo unda Sedge-

bodes araaRmasrulebel wevrTa umravlesobisagan, romlebic sabWos Semateben gare perspeqtivas 

da gadawyvetilebis miukerZoeblobas, damatebiT gare gamocdilebas da codnas, sasargeblo kon-

taqtebs.155 germaniaSi sabWos araumetes ori yofili wevri SeiZleba iyos sameTvalyureo sabWos 

wevri, raTa damoukidebeli zedamxedvelobis ganxorcieleba uzrunvelyos. evrokavSiris qveynebis 

umravlesobaSi araaRmasrulebeli direqtorebi, rogorc wesi, zedamxedvelobas uweven kompaniis 

safinanso da strategiul gadawyvetilebebs.156 

`mewarmeTa Sesaxeb~ saqarTvelos kanonis erT-erTi Tavisebureba is aris, rom igi farTo sa-

wesdebo avtonomias amkvidrebs. bevri problemuri sakiTxi, romelzec Cven visaubreT swored 

imitom arsebobs, rom mas kanoni saerTod ar awesrigebs. sakiTxavia, ramdenad misaRebia msgavsi 

xarisxis sawesdebo avtonomia. Cemi azriT, im pirobebSi, roca saqarTveloSi araTu korporaci-

uli, aramed, zogadad, samarTlebriv-ekonomikuri kultura ganviTarebis etapzea, upriani iqnebo-

da, saxelmwifos mxridan samarTlis gziT odnav ufro meti mowesrigebis arseboba. Tavisuflebis 

maRali xarisxi, ra Tqma unda, kargia, magram, Tu bazris moTamaSeebma ar ician misi sworad ga-

moyeneba, maSin SeiZleba ukuSedegi miviRoT. Sesabamisad, vfiqrob, ukeTesia zemoT mocemuli re-

komendaciebis gaTvaliswineba. kanonmdeblobis dasaxvewad, agreTve, saintereso iqneba evropis 

kavSiris sakorporaciosamarTlebrivi direqtivebis gaTvaliswineba, romlebic SeiZleba qarTuli 

sakorporacio samarTlis axali kodifikaciisTvis safuZvelic ki gaxdes.157 

                                                           
154 mosamarTleTa rekomendaciebi da masalebi, 20. 
155 korporaciuli marTvis saxelmZRvanelo, 66. 
156 iqve, 67. 
157 Wanturia l, Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 448. 
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The Management and Control Systems of Corporations in Georgian Corporate Legislation 

 

Archil Tsertsvadze

 

 

The corporate governance issue has become extremely important in the nearest past, especially after 

several worldwide financial scandals around transnational corporations. One of the main reasons of them 

was weak corporate governance. The corporate governance systems facilitate transparency and 

accountability of corporations, provide compliance with national and international regulations, provide 

for better planning and internal auditing, and improved management. Good corporate governance is 

efficient instrument to avoid financial and economic crisis and support sustainable economic 

development. That is why all big corporations across the world try to adopt best corporate governance 

practice. There is no uniform definition to that term. Out of several alternative definitions there are some, 

which say that this is the system which provides strategic management and effective monitoring. Others 

determine it as the system of researching the methods by which investors of corporation guarantee their 

profit. All countries have their own definition of corporate governance. Despite many discrepancies in 

them, two basic elements can be narrowed down from the content, they are as follows:  Management 

and Control. These are two different terms that are responsible for the balance and cooperation of 

internal structures of corporation. 

The article discusses relevant problems and questions regarding corporate governance, the history and 

basic characteristics of two major corporate governance systems, their application process, the national 

corporate legislation of Georgia, existing corporate governance codes and other “soft regulations”. The 

research is done through comparative analysis, case law study, exploring the experience of other 

countries and transnational corporations as well as landmark cases in the history of corporations.  

After the amendments in the law on entrepreneurs in 2008, new approach has been proposed. If earlier 

edition of the law was known with its detailed legal regulations, the new amendments significantly 

enlarged the autonomy of the members in corporation to govern on their own. The state transferred all 

their rights to the corporations who are now running on the basis of “self-regulation”.  The corporations 

are empowered to define themselves the desired model of management either two-tier or one-tier system. 

The regulation of corporate governance by the national law is ultimately vague. The law on 

entrepreneurs is frequently overlapping the management and control instruments within the corporations, 

and establishes chaotic regulation of different structures of company. The article N55 – establishes the 

right of the board of directors to participate in the election of the supervisory board. As well as the right 

of the director to be member of supervisory board simultaneously. The supervisory board is entitled to act 

on behalf of the board of directors in certain cases. Several other parts of the law cause overlap and 

misunderstanding of management and control bodies in line. Where is the verge between those two basic 

functions of corporate governance?  Is this the part of good corporate governance to put two different 

functions in one corporate body? Shall this foster the better economic performance of corporations?   

The basic part of the research will be addressed to the existing loopholes and significant legal 

deficiencies of the law regarding the corporate governance. The article shall identify the missing or 

invalid regulations and try to propose  possible alternative solutions to the problem, based on the 

comparative analysis and the best corporate governance practice as well as the Georgian case law and 

general principles and traditions of Georgian corporate and civil law.  This is controversial, whether 

Georgian corporations, with their very poor and young business traditions are ready for self regulation. 

Maybe the law has to be more detailed and strict to shape the effective way of regulation and 

development of entrepreneurs? What is the model pattern for Georgian economic and legal reality? The 
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research shall explore these problematic questions and propose recommendations for legislative 

improvements.    

The dynamics of the development of corporate law improving is very fast and Georgian legislation has 

to follow up to the newest updates. The legislation should be improved upon every new challenge posed 

by recent world free market economy. Therefore improvement to the regulation of management and 

control instruments are crucially important. If established the clear line between the functions of 

management and control systems, automatically economic performance of corporations will be improved. 

The article will stress out the role of “soft law” and corporate governance codes in the business 

entities. More than 100 corporate governance codes have been adopted in more than 40 countries of the 

world – that highlights the importance of that issue. In many cases, the corporate codes have caused 

important legislative improvements. Frequently are far ahead to the local legal provisions as they more 

effectively reflect the interests of corporations. Recently the association of commercial banks in Georgia 

signed the agreement on the adoption of uniform corporate governance code. The research will outline 

the importance of that code for Georgian corporations, relationship with legislation and possible 

amendments and recommendation to legislation from soft law. 
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kerZo da administraciuli xelSekrulebebis  

gamijvnis problema tenderis magaliTze 

 

liana giorgaZe 

 

Sesavali 

 

xelSekruleba mniSvnelovan rols TamaSobs samoqalaqo sazogadoebaSi1. igi samarTlebrivi 

urTierTobebis yvelaze gavrcelebuli da moqnili saxea da mxareTa Soris miRweuli SeTanxmebis 

Sedegad maTi Tavisufali nebis gamovlenas warmoadgens. xelSekrulebaze saubrisas ZiriTadad 

kerZosamarTlebriv garigebas moiazreben, Tumca Tavisi miznidan da Sinaarsidan gamomdinare xel-

Sekruleba SesaZloa iyos, rogorc koordinaciuli _ kerZo nebis avtonomiasa2 da Tanasworo-

baze dafuZnebuli kerZosamarTlebrivi, ise subordinaciuli, anu erTi mxaris (saxelmwifos) do-

minanturi mdgomareobiT gamyarebuli administraciulsamarTlebrivi (sajaro) xelSekruleba. 

kerZo da administraciul xelSekrulebebs Soris pirvel gansxvavebad gamoyofen imas, rom admi-

nistraciul xelSekrulebaSi erT-erTi mxare yovelTvis saxelmwifoa (administraciuli orga-

no); aseve, administraciul xelSekrulebas yovelTvis sajarosamarTlebrivi mizani aqvs3. erTi 

SexedviT arsebuli gamijvnis aSkara xazis miuxedavad, Tanamedrove samarTlebriv mecnierebasa da 

praqtikaSic mainc sadavoa kerZo da administraciuli xelSekrulebebis gamijvnis sakiTxi. amas 

ganapirobebs, rogorc sakanonmdeblo normis sakmaod arazusti definicia, ise mimdinare qarTul 

sasamarTlo praqtikaSi arsebuli xarvezebi. 

kerZo da administraciuli xelSekrulebebis gamijvnis Tema sakmaod vrcelia. arsebobs mTeli 

rigi sferoebi da sakiTxebi, romelTa mimarTebiTac SesaZlebelia daisvas sakiTxi _ xelSekru-

leba, romlis erT-erTi mxarea administraciuli organo, calsaxad administraciulia, Tu Se-

saZloa, saqme gvqondes administraciuli organos mier dadebul kerZosamarTlebriv xelSekru-

lebasTan? winamdebare statiis farglebSi tenderis, anu saxelmwifo Sesyidvebis magaliTze 

moxdeba kerZo da administraciuli xelSekrulebebis gamijvnis sakiTxis ganxilva, vinaidan ten-

deris SemTxveva gamijvnis kriteriumis kargad warmoCenis saSualebas iZleva. 

Tanamedrove iuridiuli mecnierebisa da sasamarTlo praqtikis ganviTarebam moiTxova is, rom 

kerZo da administraciuli xelSekrulebebi ufro naTlad iyos gamijnuli. amas upirvelesad 

saprocesosamarTlebrivi mniSvneloba aqvs4, radgan uwyebrivi qvemdebareobisa da gansjadobis gan-

sazRvra swored xelSekrulebis samarTlebriv bunebazea damokidebuli. aq dgeba obieqturobisa 

da efeqturobis sakiTxi – kerZosamarTlebrivi xelSekrulebebis dros dava ganixileba samoqa-

laqo sasamarTloebis mier, xolo administraciul xelSekrulebebTan dakavSirebul davebs ga-

nixilavs administraciuli sasamarTlo5. Sesabamisad, Tu ver gavmijnavT kerZo da administra-

ciul xelSekrulebebs, SesaZloa, Sedegad miviRoT is, rom arauflebamosilma organom an sasa-

marTlom ganixilos konkretuli dava. 

mniSvnelovania SevexoT tenderis sakiTxs, rac naklebad Seswavlilia Tanamedrove qarTul 

iuridiul mecnierebaSi. ar arsebobs erTiani samarTlebrivi midgoma tenderis samarTlebriv bu-

nebasTan dakavSirebiT (Teoriul da praqtikul doneze). misi samarTlebrivi bunebis gamorkveva 

                                                           
 samarTlis magistri, doqtoranti (Tsu), daviT batoniSvilis samarTlis institutis mecnier-TanamSromeli. 
1 Khalifah A., Administrative Contracts and Arbitration in Light of the Kuwaiti Law of Judicial Arbitration No. 11 of 1995, 40. 
2 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi 2011, 2. 
3 turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 95. 
4 iqve. 
5 Grzesiok-Horosz A., Horosz P., Contracts in Public Administration, 2011, 26. 
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da tenderSi gamarjvebul kandidatTan dadebuli xelSekrulebis arsis, miznisa da Sinaarsi ga-

geba dagvexmareba, davasabuToT, Tu romel samarTlebriv xelSekrulebasTan gvaqvs saqme konkre-

tul SemTxvevaSi.  

dasaxuli miznis misaRwevad winamdebare naSromSi zogadad mimoxiluli iqneba kerZo da admi-

nistraciuli xelSekrulebebis gamijvnis Teoriuli da praqtikuli aspeqtebi, saubari Seexeba 

tenderis, rogorc saxelmwifo Sesyidvebis samarTlebriv bunebas da konkretul magaliTze, ten-

derSi gamarjvebul kandidatTan dadebuli xelSekrulebis samarTlebrivi bunebis gamorkvevas. 

gamoyenebuli iqneba analizisa da induqciis meTodi. 

 

1. kerZo da administraciuli xelSekrulebebis gamijvnis Teoriuli da praqtikuli aspeqtebi 

 

kerZo da administraciuli xelSekrulebebis gamijvnas aqvs, rogorc Teoriuli, ise praqti-

kuli mniSvneloba, Tumca xelSekrulebebis doneze gamijvnis sirTule gamowveulia, upirvele-

sad, kerZo da sajaro samarTlis gamijvnis mTeli rigi problemuri aspeqtebiT, radgan kerZo da 

sajaro, ufro ki administraciuli samarTali, imdenad axlos arian erTmaneTTan, gansakuTrebiT, 

praqtikis doneze, rom maT gadakveTis uamravi saerTo wertili aqvT. swored es arTulebs xSir 

SemTxvevaSi kerZo da sajarosamarTlebrivi institutebis erTmaneTisgan gansxvavebas, risi naTe-

li magaliTia kerZo da administraciuli xelSekrulebebis gamijvnis problema. 

 

1.1. kerZo da sajarosamarTlebrivi urTierTobebis gamijvnis zogadi mimoxilva 

 

kerZo da sajarosamarTlebrivi urTierTobebis gamijvnis sakiTxi, erTi SexedviT, Teoriulad 

aqtualuri problema ar aris. mecnierebma mkafiod moaxdines samarTlis dayofa kerZo da sajaro 

samarTlad6. miuxedavad amisa, maTi erTmaneTisgan gamijvna mainc garkveul sirTuleebs iwvevs. es 

gamowveulia imiT, rom `kerZo da sajaro samarTali ar arian erTmaneTisgan izolirebulni~7.  

yvelaze kargad kerZo da sajaro samarTlis gamijvnis aucileblobis sakiTxi da probleba 

Cans praqtikaSi, gansakuTrebiT, saproceso samarTalSi, gansjadobis dadgenasTan mimarTebiT. ro-

desac saqme exeba davas, romelic, erTi SexedviT, ganekuTvneba kerZo samarTals, Tumca mas sa-

jarosamarTlebrivi niSnebic axasiaTebs, an piriqiT, gadamwyveti mniSvneloba aqvs zust gamijv-

nas, raTa ar moxdes arauflebamosili sasamarTlos mier araswori samarTlebrivi normebis ga-

moyenebiT davis ganxilva da gadawyveta, rac, Tavis mxriv, samarTlebriv Sedegs ukanonos xdis 

da sasamarTlo gadawyvetilebis gauqmebis safuZvelic SeiZleba gaxdes8. aranakleb mniSvnelovania 

sajaro da kerZosamarTlebrivi urTierTobebis gamijvna sasamarTlomde warmoebis etapze. 

mecnierebaSi kerZo da sajarosamarTlebrivi urTierTobebis gamijvnisas sam ZiriTad Teorias 

eyrdnobian,. esenia: interesebis, subordinaciis da subieqtebis Teoria. gamoyofen, aseve, specia-

luri samarTlis Teoriasac, romelic istoriulad subieqtebis Teoriidan ganviTarda9. 

interesTa Teoriis mixedviT, mniSvneloba eniWeba imas, Tu visi interesebis sasargeblod xde-

ba mowesrigeba, vis interesebs eniWeba upiratesoba konkretuli normis moqmedebisas.10 `samar-

Tlis norma, romelic mxolod an didwilad sajaro interesebis dacvas emsaxureba, miekuTvneba 

sajaro samarTals, xolo is norma, romelic calkeul pirTa kerZo interesebs icavs, aris ker-

                                                           
6 xubua g., samarTlis Teoria, Tbilisi, 2004, 207. 
7 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 7. 
8 gegenava d., samSeneblo samarTali da misi samarTlebrivi buneba, samarTlis Jurnali `sarCevi~, #1(2), 2011, 25. 
9 xubua g., samarTlis Teoria, Tbilisi, 2004; Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011; 

turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010. 
10 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 9. 



liana giorgaZe, kerZo da administraciuli xelSekruleba 

 

53 

Zo-samarTlebrivi norma~11. interesTa Teorias Tavisi naklovanebebi aqvs, rac arTulebs mis ga-

moyenebas kerZo da sajaro samarTlis gamijvnaSi. problema imaSia, rom calsaxad ar SeiZleba 

iTqvas, norma kerZo interesebs icavs Tu sajaros. arsebobs mTeli rigi normebi, romlebic 

erTdroulad emsaxureba rogorc kerZo, ise sajaro interesebis dacvas da maTi miznis dadgena 

erTmniSvnelovnad SeuZlebelia12. amasTan, xSiria saxelmwifo organoebis mier sajarosamarTle-

briv institutebTan erTad kerZosamarTlebrivi institutebis gamoyeneba, rogorc kerZo pirebs 

SeuZliaT kerZo samarTlis formebis gamoyenebiT daicvan sajaro interesebi13. rogorc vxedavT, 

interesTa Teoria ar iZleva gamijvnis naTel kriteriums, ris gamoc mas praqtikaSi iSviTad iye-

neben14. 

subordinaciis Teoria gulisxmobs, rom `sajaro samarTali aris maSin, rodesac samarTalur-

TierTobas aqvs urTierTdaqvemdebarebuli xasiaTi. kerZo-samarTlebrivi urTierToba ki xasiaTde-

ba rogorc Tanasworuflebian subieqtebs Soris damyarebuli urTierToba~15. subordinaciis 

Teoriasac aqvs Tavisi naklovanebebi, rac ar iZleva imis saSualebas, rom mxolod es Teoria 

daedos wyalgamyofad kerZo da sajaro samarTlebrivi uerTierTobebis gamijvnas.  

specialuri samarTlis Teorias win uZRvis subieqtebis Teoria, romlis mixedviTac, samarTa-

li kerZo da sajaro samarTlad iyofa imis mixedviT, Tu ra samarTlebrivi statusi aqvs samar-

TalurTierTobis monawileebs. Tu urTierTobaSi erT-erTi mxare saxelmwifoa, maSin es sajaro-

samarTlebrivi urTierTobaa, xolo Tu mxare, Tundac igive, saxelmwifo organo, urTierTobaSi 

gamodis, rogorc kerZo piri, maSin saqme gvaqvs kerZosamarTlebriv urTierTobasTan.  

specialuri samarTlis Teoriam yvelaze metad moikida fexi da gabatonebulad iqca. am Teo-

riis mTavari upiratesoba isaa, rom igi aqcents akeTebs urTierTobaSi subieqtis funqciur dat-

virTvaze, rac absoluturad misaRebi da gamarTlebulia. Tu saxelmwifo samarTlebriv urTier-

TobaSi sajarosamarTlebriv funqcias asrulebs da misi mizani sajaro urTierTobis mowesrige-

baa, imoqmedebs sajaro samarTlis normebi da urTierTobac sajarosamarTlebrivia. kerZo ur-

TierTobebSi ki saxelmwifoc gamodis, rogorc kerZo piri, Tanasworobis principis dacviT da 

es urTierToba kerZo samarTlis normebiT wesrigdeba. es Teoriac ver xsnis srulad kerZo da 

sajaro samarTals Soris gamijvnis problemas16, Tumca igi, albaT, yvelaze metad gamosadegi da 

naTelia am sakiTxSi. 

 

1.2. kerZo da administraciuli xelSekrulebebis gamijvna 

 

kerZo da administraciuli xelSekrulebebis gamijvnis arsebiTi kriteriumebi ZiriTadad 

emTxveva kerZo da sajarosamarTlebrivi urTierTobebis gamijvnis elementebs. aqac arsebobs ga-

mijvnis sxvadasxva Teoria da principi, Tumca xelSekrulebis, rogorc zogadi cnebis arsidan 

gamomdinare, arsebobs gamijvnis specifikuri elementebi. kerZo da administraciuli xelSekru-

lebebis gamijvnisas gamoyofen ZiriTadad administraciul organos, rogorc erT-erT mxares da 

xelSekrulebis dadebis sajarosamarTlebriv mizans17. pirveli elementi, calke aRebuli, ar iZ-

                                                           
11 turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 23. 
12 iqve, 23. 
13 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 9. 
14 xubua g., samarTlis Teoria, 2004, Tbilisi, 210. 
15 turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 23. 
16 xubua g., samarTlis Teoria, Tbilisi 2004, 211. 
17 frangul administraciul samarTalSi administraciuli xelSekrulebis maxasiaTeblebis ufro vrceli CamonaTva-

lia. Tumca, mTavar maxasiaTebleblad, aqac, miiCneva administraciuli organo, rogorc xelSekrulebis mxare da saja-

ro interesis sasargeblod moqmedeba. ix., Pascariu Liana-Teodora, The Distintion of the Administrative Contract from the other 
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leva sakmaris safuZvels xelSekrulebis samarTlebrivi bunebis dasadgenad. amitom saWiroa maTi 

kompleqsurad ganxilva. 

 

1.2.1. administraciuli organo, rogorc erT-erTi mxare 

 

administraciuli xelSekrulebis legaluri definiciis Tanaxmad, administraciul xelSekru-

lebas debs administraciuli organo, anu administraciuli organo warmoadgens samarTalur-

TierTobis erT-erT aucilebel mxares. `administraciuli xelSekruleba – administraciuli 

organos mier sajaro uflebamosilebis ganxorcielebis mizniT fizikur an iuridiul pirTan, 

agreTve sxva administraciul organosTan dadebuli samoqalosamarTlebrivi xelSekruleba~18. 

arsebobs mosazreba, rom `garigebis administraciuli bunebis mimaniSnebelia garigebis savalde-

bulo subieqti – administraciuli organo da garigeba misi monawileobiT erTmniSvnelovnad 

unda miviCnioT administraciulad~19. es mosazreba arc ise myaria, radgan am SemTxvevaSi axal  

problemas wamoWris Tavad administraciuli organos ganmarteba, kerZod `administraciuli or-

gano – yvela saxelmwifo an adgilobrivi TviTmmarTvelobis organo an dawesebuleba, sajaro 

samarTlis iuridiuli piri (garda politikuri da religiuri gaerTianebebisa), agreTve nebis-

mieri sxva piri, romelic saqarTvelos kanonmdeblobis safuZvelze axorcielebs sajaro samar-

Tlebriv uflebamosilebebs~20. rogorc vxedavT, administraciuli xelSekrulebis mxare SeiZle-

ba iyvnen pirebi (fizikuric da iuridiulic), `romlebic ar arian saxelmwifo organoTa siste-

mis subieqtebi, magram kanonmdeblobis safuZvelze axorcieleben sajaro samarTlebriv ufleba-

mosilebebs da mis CarCoebSi deben administraciul xelSekrulebas~21. amasTan, kerZo pirebis 

mier sajaro uflebamosilebebis ganxorcieleba `iseTi saxiT da saSualebebiT da ise kargad un-

da xdebodes, rom saxelmwifos arc saWiroeba da arc survili ar unda gauCndes, es amocana 

TviTon Seasrulos~22. 

naTelia, rom mxolod administraciuli organo ar aris erTmniSvenlovani da aucilebeli 

subieqti – mxare administraciul xelSekrulebaSi. sruliad SesaZlebelia, rom administraci-

uli xelSekruleba daidos kerZo pirebs Soris, iseve, rogorc administraciul organosac 

SeuZlia dados kerZosamarTlebrivi xelSekruleba23. amitom mxolod subieqtis mixedviT gamijv-

na ar gamodgeba kerZo da administraciuli xelSekrulebebis gamijvnisaTvis. 

                                                                                                                                                                                                   
Types of Contracts, Fascicle of the Faculty of Economics and Public Administration, Romania, Vol. 10, Special Number, 2010, 408-

409. 
18 saqarTvelos zogadi administraciuli kodeqsi, me-2 muxlis pirveli nawilis `z~ qvepunqti. 
19 kopaleiSvili m., administraciuli garigeba, 2003, 24. 
20 saqarTvelos zogadi administraciuli kodeqsi, me-2 muxlis pirveli nawilis `a~ qvepunqti. 
21 turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 95. SeniSvna: kerZo 

pirebis mier administraciuli xelSekrulebis dadebis magaliTia samSeneblo samarTalSi moqmedi servitutis xelSe-

kruleba. kerZod, saqarTvelos mTavrobis #57 dadgenilebis (2009 wlis 24 marti) me-11 muxli awesrigebs miwis 

nakveTze servitutis xelSekrulebis dadebas kerZo pirebs, am SemTxvevaSi mezobel (momijnave miwis nakveTebis mflo-

belebs) Soris da es xelSekruleba iTvleba administraciul xelSekrulebad, radgan swored maszea pirdapir da 

uSualod damokidebuli SemdgomSi mSeneblobis nebarTvis gacema, rac Tavis mxriv warmoadgens administraciul aqts 

da sajarosamarTlebriv urTierTobas. Sesabamisad, erTmaneTTan kavSirSi myofi ori samarTlebrivi urTierToba (xel-

Sekrulebis dadeba da mSeneblobis nebarTvis gacema) aqcevs kerZo pirebs Soris dadebul xelSekrulebas administra-

ciulsamarTlebrivad. 
22 turava p., adamianis ZiriTadi uflebani da Tavisuflebani, rogorc privatizaciis procesis farglebi, statiaTa 

krebuli, Tbilisi, 2011, 233. 
23 imave franguli samarTlis mixedviT, administraciuli organos mier dadebuli kerZosamarTlebrivi xelSekruleba 

administraciuli xelSekrulebisgan gansxvavdeba ori ZiriTadi niSniT: is ar aris damokidebuli sajaro uflebamosi-

lebaze da Sesabamisad ar emsaxureba sajaro interess da meore, igi ar Seicavs zedmet pirobebs da administraciuli 

organo moqmedebs, rogorc mesakuTre (kerZo piri). ix., Pascariu Liana-Teodora, The Distinction of the Administrative Con-

tract from the other Types of Contracts, Fascicle of the Faculty of Economics and Public Administration,  Romania, Vol. 10, Special 

Number, 2010, 408. 
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1.2.2. sajaro mizani, rogorc gamijvnis kriteriumi 

 

administraciuli xelSekrulebis sakanonmdeblo definiciaSi xazgasmulia, rom administraci-

uli xelSekruleba ideba sajaro uflebamosilebis ganxorcielebis mizniT. swored es aris is 

mTavari xelCasaWidi elementi, rac gvaZlevs kerZo da administraciuli xelSekrulebebis ga-

mijvnis saSualebas. Tumca aqac saWiroa yuradReba, radgan calsaxad imis Tqma, aris Tu ara kon-

kretuli SemTxveva sajaro uflebamosilebis ganxorcieleba, arc ise ioli gamosarkvevia. 

sajaro uflebamosilebis ganxorcielebaze saubrisas yuradReba eqceva imas, ramdenadaa samar-

Tlebrivi qmedeba ganxorcielebuli sajaro miznis misaRwevad. Tumca ras warmoadgens Tavad gan-

sazRvreba `sajaro mizani~ es arc iuridiul doqtrinaSi, arc kanonmdeblobaSi da miT ufro, 

arc praqtikaSi ar aris mkafiod Camoyalibebuli. Sesabamisad, yovel konkretul SemTxvevaSi in-

dividualurad unda dadgindes, arsebobda Tu ara sajaro miznis misaRwevad ganxorcielebuli 

sajaro uflebamosileba.   

`sajaro mizani~ farTo interpretaciis saSualebas iZleva. Tanamedrove saxelmwifo aparatis 

ganviTareba sul ufro met axal sajarosamarTlebriv urTierTobas warmoSobs. Sesabamisad, ar 

iqneboda marTebuli, `sajaro miznis~ raime CarCoSi moqceva da SezRudva. imisaTvis, rom gavi-

goT, ra aris konkretul situaciaSi administraciuli organos sajaro mizani, unda CavixedoT 

mis funqciebSi (uflebamosilebebSi), rac gawerilia im normatiul aqtebSi, riTac wesrigdeba 

administraciuli organos saqmianoba. funqciebis gacnoba da gaazreba gvaZlevs naTel warmodge-

nas organos `sajaro mizanze~ da Sesabamisad, sajaro uflebamosilebis ganxorcielabze, `xolo 

im SemTxvevaSi, rodesac administraciuli organos miniWebuli aqvs diskreciuli uflebamosile-

ba, SearCios yvelaze misaRebi saqmianobis forma, misi neba gansazRvravs saqmianobis formis 

(xelSekrulebis) samarTlebriv bunebas (saqmianobis samarTlebrivi formis arCevanis Tavisufle-

ba)~24. 

`sajaro mizanTan~ gaigivebulia `sajaro amocanebi~. zusti iuridiuli gansazRvrebis Camoya-

libeba aqac SeuZlebelia, Tumca unda iTqvas, rom `amocanebis, romelTa Sesrulebazec sajaro 

interesi arsebobs, aris, pirvel rigSi, sajaro amocanebi~25. `es iseTi amocanebia, romlis Se-

srulebazec sazogadoeba arsebiTad aris dainteresebuli, miuxedavad imisa, moxdeba misi Sesru-

leba saxelmwifo organoebis mier Tu kerZo pirebis mxridan~26. `sajaro mizani~ yvelaze kargad 

mijnavs kerZo da administraciul xelSekrulebas. aucilebelia yuradReba mieqces xelSekrule-

bis sagans, razec ideba xelSekruleba27. swored am ori elementis kompleqsurad ganxilva gvaZ-

levs saSualebas, rom administraciuli xelSekrulebis arss CavwvdeT da gavmijnoT igi sxva 

xelSekrulebebisgan, rac konkretuli magaliTebis ganxilvisas ukeT gamoCndeba. 

 

2. tenderis samarTlebrivi buneba 

 

tenderi, igive saxelmwifo Sesyidvebi, naklebad Seswavlili sferoa Tanamedrove qarTul sa-

marTlebriv mecnierebaSi. amitom mokled SevexebiT misi arsisa da etapebis ganxilvas, romelTa-

gan meore etapi aris swored mniSvnelovani da sayuradRebo gansaxilveli Temis miznebisTvis. 

 

                                                           
24 turava p., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 95. 
25 turava p., adamianis ZiriTadi uflebani da Tavisuflebani, rogorc privatizaciis procesis farglebi, statiaTa 

krebuli, Tbilisi, 2011, 233. 
26 iqve. 
27 Singh M.P., German Administrative Law in Common Law Perspective, 2001, 94. 
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2.1. tenderis arsi 

 

tenderis arsisa da samarTlebrivi bunebis gamosarkvevad unda daveyrdnoT `saxelmwifo Se-

syidvebis Sesaxeb~ saqarTvelos kanons. kanonis terminTa ganmartebebi gvaZlevs `saxelmwifo Se-

syidvis~ cnebis ganmartebas, kerZod: `saxelmwifo Sesyidva – am kanoniT dadgenil SemTxvevebSi 

eleqtronuli an sxva saSualebebis gamoyenebiT Semsyidveli organizaciis mier nebismieri saqon-

lis, momsaxurebisa da samSeneblo samuSaos Sesyidva...~28. amave qvepunqtSi miTiTebulia is sax-

srebi, riTac xorcieldeba saxelmwifo Sesyidvebi. es aris saxelmwifo biujetis (aseve, afxaze-

Tisa da aWaris avtonomiuri respublikebis biujetebis), adgilobrivi TviTmmarTvelobis biuje-

tis, maT dafinansebaze myofi organizaciebisa da dawesebulebebis, sabiujeto organizaciebis, 

ssip-ebis, aip-ebis – umaRlesi saganmanaTleblo dawesebulebebis mier mopovebuli saxelmwifo 

grantebisa da kreditebis saxiT miRebuli saxsrebi, agreTve, saxelmwifo garantiiT miRebuli 

sakredito da sainvesticio, aip – umaRlesi saganmanaTleblo dawesebulebebisa da misi ganviTa-

rebis fondis, aseve ssip-is saxsrebi, agreTve, im sawarmos saxsrebi, romlis aqciaTa an wilis 

50%-s flobs saxelmwifo29. rogorc am normis analizidan Cans, saxelmwifo Sesyidvebi xor-

cieldeba yovelTvis saxelmwifo saxsrebiT, anu im finansebiT, romelsac akontrolebs saxelm-

wifo.  

imisaTvis, rom davadginoT saxelmwifo Sesyidvebis samarTlebrivi buneba, sakmarisia, CavxedoT 

kanonis mizans, romlis Tanaxmadac, `kanonis mizania: a) saxelmwifo SesyidvebisaTvis gankuTvnili 

fuladi saxsrebis racionaluri xarjvis uzrunvelyofa; b) saxelmwifo saWiroebisaTvis auci-

lebeli saqonlis warmoebis, momsaxurebis gawevisa da samSeneblo samuSaos Sesrulebis sferoSi 

jansaRi konkurenciis ganviTareba; g) saxelmwifo Sesyidvebis ganxorcielebisas Sesyidvebis mo-

nawileTa mimarT samarTliani da aradiskriminaciuli midgomis uzrunvelyofa; e) saxelmwifo 

Sesyidvebis erTiani eleqtroniuli sistemis Seqmna da mis mimarT sazogadoebis ndobis Camoyali-

beba~30. rogorc vxedavT, kanonis mizania, kontroli daawesos saxelmwifo biujetis saxsrebis 

swor xarjvaze, raTa ar moxdes maTi araracionaluri xarjva, ramac SesaZloa mniSvnelovani 

ziani miayenos qveynis ekonomikas. aseve, tenderi xels uwyobs jansaRi konkurenciis Camoyalibe-

bas `saxelmwifo saWiroebisaTvis aucilebel~ saqmianobaSi, raTa ar moxdes tenderis monawileTa 

diskriminacia da maTdami usamarTlo mopyroba, yvelas hqondes Tanabari SesaZlebloba, monawi-

leoba miiRos tenderSi. saxelmwifo Sesyidvebisadmi sazogadoebis ndomis amaRleba mniSvnelovani 

mizania demokratiuli sazogadoebis ganviTarebisTvis, radgan sazogadoebisTvis gamWvirvale unda 

iyos saxelmwifo biujetis saxsrebis gaxarjvis procesi, vinaidan sazogadoeba Tavad iRebs mona-

wileobas biujetis formirebaSi. 

zemoT moyvanili msjelobidan SeiZleba im daskvnis gakeTeba, rom tenderi, anu saxelmwifo 

Sesyidva aris saqonlis an momsaxurebis saxelmwifo Sesyidvebis ganxorcielebis erT-erTi saSu-

aleba da Tavisi arsiTa da samarTlebrivi bunebiT warmoadgens sajarosamarTlebriv instituts, 

radgan misi mizania saxelmwifosa da sajaro interesebis dacva. tenderis procesi, misi dawyebi-

dan damTavrebamde, mTlianad sajaro procesia da informacia mis Sesaxeb sajaroa. tenderis ga-

mocxadeba aris xelSekrulebis dadebis winare etapi da es safexuri unda iqnes ganxiluli 

swored sajaro samarTlis kuTxiT31. 

    

                                                           
28 saqarTvelos kanoni `saxelmwifo Sesyidvebis Sesaxeb~, me-3 muxlis pirveli punqtis `a~ qvepunqti. 
29 iqve, me-3 muxlis pirveli punqtis `a.a – a.T~ qvepunqtebi. 
30 iqve, me-2 muxli.  
31 Shalev G., Administrative Contracts, 1979, 477. 
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2.2. tenderis I etapi – tenderis gamocxadeba 

 

tenderis etapebad dayofas gansaxilveli Temis farglebSi pirobiTi datvirTva aqvs. etapebad 

dayofiT xazi unda gaesvas tenderSi ori sxvadasxva urTierTobis gamoyofas. oretapiani sax-

elmwifo Sesyidvis (tenderis) instituts kanoni calke iTvaliswinebs32. 

kanonis Tanaxmad, saxelmwifo Sesyidvebi ZiriTadad xorcieldeba eleqtronuli tenderis an 

gamartivebuli eleqtronuli tenderis saSualebiT33. tenderis pirveli etapis pirveli nabiji 

aris satendero komisiis Seqmna. kanonis me-11 muxlis pirveli prima muxlis Tanaxmad, komisias 

qmnis Semsyidveli organizaciis xelmZRvaneli,. rogorc wesi, komisiis wevrebad iniSnebian am 

organizaciis xelmZRvaneli pirebi. saWiroebis SemTxvevaSi komisiis gadawyvetilebiT konsul-

tantad an eqspertad SesaZloa miwveul iqnen Sesabamisi dargis specialistebi, romlebsac eZle-

vaT saTaTbiro xmis ufleba34.  

 meore nabijia gancxadeba eleqtronuli tenderis Sesaxeb. satendero komisia eleqtronuli 

tenderis Sesaxeb gancxadebasa da satendero dokumentacias qarTul enaze aTavsebs saxelmwifo 

Sesyidvebis erTian eleqtronul sistemaSi. gancxadebas eniWeba unikaluri nomeri, ris Semdega-

dac igi iTvleba oficialurad gamoqveynebulad35. es informacia sajaroa da xelmisawvdomia 

yvela dainteresebuli pirisaTvis. 

satendero komisia gansazRvravs sakvalifikacio monacemebs da adgens satendero dokumenta-

cias. satendero dokumentacia dgindeba kanonqvemdebare normatiuli aqtiT dadgenili wesis Se-

sabamisad. amasTan, dokumentacia unda Seicavdes sakvalifikacio monacemebs, Sesasyidi saqonlis 

raodenobas, samuSaos an momsaxurebis moculobas, saqonlis miwodebis, samuSaos Sesrulebis an 

momsaxurebis gawevis vadas, adgilsa da formas, Sesyidvis obieqtis teqnikur da xarisxobriv 

aRweras, xelSekrulebis aucilebel pirobebs, romlebic Semsyidveli organizaciisTvis winaswar 

aris cnobili, xelSekrulebis forma, uzrunvelyofis saSualebebi da a.S36. rac Seexeba sakva-

lifikacio monacemebs, kanonis me-13 muxlis Tanaxmad, es aris moTxovnebi, romlebsac unda ak-

mayofilebdnen pretendentebi da am moTxovnebs adgens Semsyidveli organizacia yoveli konkre-

tuli SesyidvisaTvis. amasTan, kanoni akeTebs daTqmas, rom sakvalifikacio moTxovnebi unda iyos 

samarTliani da aradiskriminaciuli, xels unda uwyobdes jansaRi konkurenciis damkvidrebas. es 

pirdapir kavSirSia da gamomdinareobs am kanonis miznidan37. 

am procedurebis Semdeg iwyeba pretendentebis mier eleqtronuli sistemis saSualebiT sa-

tendero winadadebebis warmodgena. proceduruli detaluri sakiTxebi dgindeba kanonqvemdebare 

normatiuli aqtiT, razec miTiTebas akeTebs Tavad kanoni. satendero komisiis mier yvela pro-

ceduris dacviT xdeba pretendentTa satendero winadadebebis ganxilva da gamarjvebulad Seir-

Ceva is pretendenti, romelic yvelaze metad akmayofilebs sakvalifikacio moTxovnebs. kanonis 

151-e muxlis me-10 punqtis Tanaxmad, `satendero komisia eleqtronul tenderSi gamarjvebuli 

pretendentis Sesaxeb gadawyvetilebas iRebs kanonqvemdebare normatiuli aqtiT dadgenili wesis 

Sesabamisad~. gamarjvebulis gamovlenis Semdeg dgeba masTan xelSekrulebis gaformebis sakiTxi. 

tenderis pirveli etapi aris sajaro, emsaxureba sajaro miznebisa da interesebis ganxor-

cielebas da amdenad, eqceva sajarosamarTlebrivi mowesrigebis qveS. Tumca arsebobs mosazreba, 

rom tenderi, misi gamocxadebidan xelSekrulebis dadebis CaTvliT warmoadgens orive – sajaro 

                                                           
32 saqarTvelos kanoni `saxelmwifo Sesyidvebis Sesaxeb~, me-203 muxli. 
33 iqve, me-101 muxli. 
34 iqve, me-11 muxlis me-5 punqti. 
35 iqve, me-121 muxli pirveli-2 punqtebi. 
36 iqve, me-121 muxli me-5 punqti. 
37 iqve, me-2 muxli `b~da `g~ punqtebi. 
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da kerZo samarTlis sferos da tenderTan dakavSirebuli sakiTxebis mimarT samoqalaqo sasamar-

Tloa gansjadi 38. 

 

2.3. tenderis II etapi – gamarjvebul kandidatTan xelSekrulebis dadeba 

 

gamarjvebuli pretendentis satendero winadadebiT gansazRvruli pirobebis safuZvelze, ga-

marjvebul pretendentsa da Semsyidvel organizacias Soris ideba xelSekruleba saxelmwifo 

Sesyidvis Sesaxeb39. terminTa ganmartebidan gamomdinare, pretendenti am kanonis miznebisTvis 

aris `piri, romelmac saxelmwifo Sesyidvis proceduraSi monawileobis mizniT gadaixada safa-

suri~40, xolo mimwodebeli aris `piri, romelmac Semsyidvel organizaciasTan dado xelSekru-

leba saxelmwifo Sesyidvis Sesaxeb~41. xelSekrulebis aucilebeli pirobebi ganisazRvreba ka-

nonqvemdebare normatiuli aqtiT da amave aqtiT ganisazRvreba xelSekrulebis Secvlis pirobebi. 

aRsaniSnavia, rom satendero komisias ar aqvs ufleba gamarTos molaparakeba tenderSi mona-

wileobis msurvelTan da pretendentTan, garda kanonqvemdebare normatiuli aqtiT gaTvaliswine-

buli SemTxvevebisa42.  

saxelmwifo Sesyidvebis Sesaxeb xelSekruleba ideba werilobiTi formiT. amasTan, xelSekru-

lebis Sesrulebis uzrunvelyofis mizniT SesaZloa gamoyenebul iqnes xelSekrulebis Sesrule-

bis garantiis an dazRvevis moTxovna, rac, aseve, dgindeba kanonqvemdebare normatiuli aqtiT. 

dauSvebelia mimwodebelTan dadebuli xelSekrulebis pirobebis Secvla, Tu am cvlilebis Sede-

gad Semsyidveli organizaciisTvis izrdeba xelSekrulebis Rirebuleba an uaresdeba xelSekru-

lebis pirobebi43. Tuki moxdeba gamarjvebuli pretendentis diskvalifikacia an igi uars ityvis 

xelSekrulebis dadebaze, Semsyidvel organizacias ufleba aqvs, ganixilos saukeTeso fasis 

mqone momdevno pretendentis satendero winadadeba44. Sesabamisad, Tuki es ukanaskneli daakmayo-

filebs sakvalifikacio moTxovnebs, Semsyidveli organizacia masTan gaaformebs saxelmwifo Se-

syidvebis Sesaxeb xelSekrulebas. tenderSi gamarjvebul pretendentTan dadebuli saxelmwifo 

Sesyidvebis Sesaxeb xelSekruleba qveyndeba saxelmwifo Sesyidvebis erTian eleqtronul siste-

maSi kanonqvemdebare normatiuli aqtiT dadgenil vadebsa da wesiT. 

rogorc vxedavT, tenderi misi dawyebidan damTavrebamde, xelSekrulebis gaformebis CaTvliT, 

aris sajaro da gamWvirvale, rac aixsneba am institutis mizniT. tenderis sajarosamarTlebrivi 

institutoba avtomaturad ar niSnavs imas, rom mis Sedegad pretendentTan dadebuli xelSe-

krulebac calsaxad sajarosamarTlebrivi xasiaTisaa (administraciuli xelSekruleba). ufro 

metic, tenderis Catarebis TiToeuli etapi, samarTlebrivi TvalsazrisiT, SesaZloa Semdegnai-

rad Sefasdes: tenderis gamocxadeba aris `mowveva ofertze~, romlis saSualebiTac administra-

ciuli organo acxadebs survils, Sevides saxelSekrulebo urTierTobaSi nebismier dainterese-

bul pirTan. dainteresebuli mxaris survili da Sesabamisi gancxadeba tenderSi monawileobis 

Sesaxeb CaiTvleba `ofertad~, xolo administraciuli organos gadawyvetileba, yvela pirobis 

da wesis (proceduris) dacviT tenderSi gamarjvebul kandidatTan dados xelSekruleba, war-

moadgens ukve `aqcepts~45. amdenad, amas individualuri Sefaseba sWirdeba. 

 

                                                           
38 Shalev G., Administrative Contracts, 1979, 478. 
39 saqarTvelos kanoni `saxelmwifo Sesyidvebis Sesaxb~, me-161 muxlis pirveli punqti. 
40 iqve, me-3 muxlis pirveli punqtis `i1~ qvepunqti. 
41 iqve, `k~ qvepunqti. 
42 iqve, me-181 muxli. 
43 iqve, 21-e muxli. 
44 iqve, me-161 muxlis me-2 punqti. 
45 Shalev G., Administrative Contracts, 1979, 478. 
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3. tenderSi gamarjvebul kandidatTan dadebuli xelSekrulebis samarTlebrivi buneba 

 

rogorc aRiniSna, is garemoeba, rom tenderi sajarosamarTlebrivi institutia, ar niSnavs im-

as, rom xelSekrulebac aucileblad sajarosamarTlebrivi unda iyos. amis dadgenas, upirveles 

yovlisa, saprocesosamarTlebrivi mniSvneloba aqvs, radgan arc ise iSviaTia, rom tenderis Se-

degebi xdeba sadavo. Sesabamisad, Tu dava exeba Tavad tenderis dros Semsyidveli organizaciis 

mxridan raime qmedebis gasaCivrebas, amisTvis kanonSi arsebobs Canaweri, romlis Tanaxmadac, Se-

syidvaSi monawileobis msurvels an pretendnets SeuZlia gaasaCivros es qmedebebi Semsyidvel 

organizaciaSi an saagentoSi (erTjeradi gasaCivreba), an sasamarTloSi, Tu mas miaCnia, rom 

dairRva kanoniT dadgenili wesebi an/da Seilaxa misi uflebebi. Tuki sadao gaxdeba Tavad xel-

Sekruleba, romelic or mxares Soris daido (Semsyidvel organizaciasa da gamarjvebul pre-

tendents, mimwodebels Soris), am SemTxvevaSi sasicocxlo mniSvneloba aqvs imis dadgenas, Tu 

romeli saxis xelSekrulebasTan gvaqvs saqme, raTa dadgindes uflebamosili, gansjadi sasamar-

Tlo. 

 

3.1. kerZo Tu administraciuli xelSekruleba? 

 

imisaTvis, rom am kiTxvas gaeces pasuxi, unda davadginoT ori faqti. pirveli, esaa admini-

straciuli organos, am SemTxvevaSi konkretulad im Semsyidveli organos funqciuri uflebamo-

silebebi da saqmianobis miznebi, romelic acxadebs tenders da Sesabamisad, debs xelSekrulebas; 

da meore, Tavad xelSekrulebis dadebis mizani da Sinaarsi, ra mizniT ideba es xelSekruleba 

da raze ideba? emsaxureba Tu ara is uSualod administraciuli organos saqmianobis ganxor-

cielebas da misi kanoniT dadgenili funqciebis Sesrulebas? pirvelis naxva da Semowmeba Se-

saZlebelia Tavad administraciuli organos funqciebis momwesrigebel normatiul aqtSi. xolo 

meores gamorkveva xdeba uSualod xelSekrulebis Seswavlis safuZvelze. 

Tu administraciuli organos mier tenderis safuZvelze ganxorcielebuli saxelmwifo Se-

syidvis mizani aris am administraciuli organos mTavari funqciis, mTavari sajaro miznis, sa-

jaro amocanis Sesruleba, anu tenderis Sedegad gamarjvebul pretendentTan dadebuli xelSe-

kruleba emsaxureba swored am miznisa da amocanis miRwevas, maSin es xelSekruleba aris saja-

rosamarTlebrivi – administraciuli xelSekruleba. xolo Tu es xelSekruleba ar emsaxureba 

am miznis miRwevas da igi ideba administraciuli organos kerZo interesebis ganxorcielebis 

mizniT (rogorc aRiniSna, administraciul organos aqvs ufleba samarTlebriv urTierTobebSi 

gamovides, rogorc kerZo piri da dados kerZosamarTlebrivi garigebebi46), rac dakavSirebulia 

mis organizaciul saqmianobasTan, maSin saqme gvaqvs Cveulebriv kerZosamarTlebriv xelSekrule-

basTan, rogorc or kerZo Tanasworuflebian subieqts Soris dadebul xelSekrulebasTan. 

zogjer amtkiceben, rom aRmasrulebeli xelisuflebis organoebi (am SemTxvevaSi, administra-

ciuli organoebi), deben rig xelSekrulebebs, romlebic maTi mmarTvelobiTi funqciebisa da 

amocanebis realizaciis saSualebas warmoadgenen. amis magaliTad mohyavT inventarisa da teqnikis 

SeZenis Sesaxeb xelSekrulebebi, e.i. tipuri kerZosamarTlebrivi xelSekrulebebi. naTelia, rom 

araviTari kavSiri aRmasrulebeli xelisuflebis realizaciis samarTlebriv formebTan am xel-

Sekrulebebs ar aqvT, radganac mmarTveli subieqti ar gamodis, rogorc mmarTvelobiTi ufleba-

mosilebebis matarebeli. Tumca aq sxva ramac aris sayuradRebo – aseTi saxis xelSekrulebebi 

damxmare xasiaTs atarebs organos ZiriTadi mmarTvelobiTi saqmianobisaTvis. kerZosamarTlebrivi 

                                                           
46 turava n., wkeplaZe n., zogadi administraciuli samarTlis saxelmZRvanelo, Tbilisi, 2010, 95-96. 
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xelSekrulebebidan SesaZloa warmoiSvas administraciuli xasiaTis samarTlebrivi Sedegebi (mag., 

administraciuli jarima gadazidvis xelSekrulebis darRvevisaTvis), magram es ar aqcevs warmo-

Sobil urTierTobebs da Tavad xelSekrulebas administraciulsamarTlebrivad47. amrigad, Tuki 

tenderi gamocxadebulia iseTi saxis obieqtis SesaZenad, romelic ar emsaxureba uSualod admi-

nistraciuli organos funqciebisa da sajaro amocanebis ganxorcielebas, tenderSi gamarjvebul 

pretendentTan daideba kerZosamarTlebrivi xelSekruleba (inventaris, kompiuteruli teqnikis, 

sakancelario nivTebis da a.S SeZenis Sesaxeb xelSekruleba). Tuki tenderi cxaddeba iseTi ob-

ieqtis SesaZenad an samuSaoebis gansaxorcieleblad, romelic uSualod aris organos funqcia an 

pirdapir kavSirSia masTan, maSin saqme gvaqvs administraciul xelSekrulebasTan (magaliTad, Tu 

soflis meurneobis saministro konkretuli sasoflo-sameurneo samuSaoebis SesrulebisaTvis 

acxadebs tenders specialuri teqnikis, mag., traqtorebis an sxv. SeZenaze da debs xelSekrule-

bas tenderSi gamarjvebul pretendentTan; Tavdacvis saministro acxadebs tenders samxedro 

teqnikis/iaraRis SesaZenad48 da sxv.). 

faqti erTia, rom yoveli konkretuli SemTxveva unda Sefasdes individualurad da mxolod 

amis Semdeg unda dadgindes, esa Tu is xelSekruleba administraciulsamarTlebrivia, Tu _ ker-

ZosamarTlebrivi. calsaxa midgoma ar SeiZleba arsebobdes da sasamarTloSic Sesabamisi gansja-

dobis mixedviT unda xdebodes sadavo xelSekrulebis ganxilva. 

 

3.2. qarTuli sasamarTlo praqtikis mimoxilva  

 

qarTuli sasamarTlo praqtika arc ise mdidaria tenderebisa da maT safuZvelze dadebuli 

xelSekrulebebis davebis ganxilvis mxriv. Tumca arsebuli praqtikis Sefaseba saSualebas mogv-

cems, saerTo warmodgena SeviqmnaT, Tu ra mimarTulebiT da tendenciiT viTardeba igi. tenderis, 

rogorc Semsyidveli organizaciis mier ganxorcielebuli qmedebis dros arsebuli darRvevebis 

Sesaxeb warmoSobil davebs, rogorc ukve aRiniSna, ganixilavs Semsyidvel organizaciaSi specia-

lurad amisTvis Seqmnili sabWo, saagento an sasamarTlo. isic iTqva, rom tenderi Tavisi arsiT 

aris sajarosamarTlebrivi instituti. Sesabamisad, uSualod tenderTan dakavSirebul davebs 

ganixilavs administraciuli sasamarTlo, rogorc organos mier ganxorcielebuli sajaro sa-

marTlebrivi qmedeba. 

rac Seexeba tenderis Sedegad gamarjvebul pretendentTan dadebul xelSekrulebas, mimdinare 

qarTul sasamarTlo praqtikaSi am xelSekrulebebTan dakavSirebul davebs ganixilavs samoqala-

qo saqmeTa sasamarTlo. Tuki gadavxedavT uzenaesi sasamarTlos gadawyvetilebebs, saqmeTa abso-

luturi umravlesoba ganxilulia swored kerZo samarTlebrivi davebis farglebSi.  

uzenaesi sasamarTlos 2010 wlis 5 martis gadawyvetileba, romelic gamotanilia ekonomiku-

ri ganviTarebis saministrosa da Sps `eds~-s Soris warmoSobil davaze, ganixila samoqalaqo 

saqmeTa palatam. saministros gamocxadebuli hqonda tenderi, romelSic gaimarjva Sps-m da maT 

Soris daido lizingis xelSekruleba xe-tyis damamuSavebeli manqana-danadgarebis gadacemis Tao-

baze. es manqana-danadgarebi saministros gadaeca CineTis mTavrobis mier megobrobis niSnad gada-

cemuli grantis farglebSi. davis sagans warmoadgenda nivTis gauaresebiT gamowveuli zianis 

anazRaureba, nivTis dabruneba, fuladi valdebulebis Sesruleba49. Tumca gansaxilvel SemTxve-

vaSi davis sagani nakleb sainteresoa. sayuradReboa faqti, ramdenad sworad iqna Sefasebuli 

xelSekruleba da ganixila Tu ara igi gansajdma sasamarTlom? 

                                                           
47 Алехин А.П., Кармолицкий А.А., Козлов Ю.М., Административное Право Российской Федерации, 1997, 245. 
48 SeniSvna: amis safuZvelia saqarTvelos prezidentis 2004 wlis 5 aprilis brZanebuleba #119, saqarTvelso Tav-

dacvis saministros debulebis damtkicebis Sesaxeb, kerZod, me-2 muxlis me-2 punqtis `v~ qvepunqti. 
49 uzenaesi sasamarTlos gadawyvetileba #ss-661-967-09, samoqalaqo saqmeTa palata, 2010 wlis 5 marti. 
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vinaidan saqmis faqtobrivi garemoebebidan ikveTeba, rom administraciulma organom, am 

SemTxvevaSi, saministrom, aRniSnuli manqana-danadgarebi miiRo CineTis mTavrobisgan grantis far-

glebSi, es samarTlebrivi urTierToba unda miviCnioT sajarosamarTlebrivad, radgan aq wina 

planzea wamoweuli sajaro interesebi, kerZod,, or saxelmwifos Soris arsebuli megobruli 

urTierTobebi, saqarTvelos saxelmwifos interesi, grantis farglebSi mieRo xe-tyis gadamamu-

Savebeli manqana-danadgarebi, rac xels Suewyobda satyeo meurneobis ganviTarebas, rogorc sax-

elmwifos erT-erTi sajaro amocanis ganxorcielebas. saministrom gamoacxada tenderi, romlis 

safuZvelzec gamoavlina gamarjvebuli da masTan dado lizingis xelSekruleba, rac Tavis TavSi 

gulisxmobda Sps-sTvis am manqana-danadgarebis gadacemas sargeblobaSi, raTa am ukanasknels 

moexdina xe-tyis gadamuSaveba. amis sanacvlod Sps-s unda gadaexada Sesabamisi salizingo sagnis 

Rirebuleba. es wminda saxis samoqalaqo samarTlebrivi xelSekrulebaa da kerZosamarTlebrivi 

normebiT wesrigdeba. xelSekrulebis Sinaarsi da mxareTa Soris warmoSobili urTierTobebi 

aranair kavSirSi ar aris sajaro amocanebis ganxorcielebasTan, es or Tanaswor mxares Soris 

dadebuli xelSekrulebaa. Sesabamisad, igi ganixila samoqalaqo saqmeTa sasamarTlom sruliad 

marTebulad.  

uzenaesi sasamarTlos 2010 wlis 14 aprilis gadawyvetileba exeba davas Sps `inJteqservissa~ 

da Sps `saqarTvelos rkinigzas~ Soris. am ukanasknelma gamoacxada tenderi sarkinigzo relsebis 

Sesyidvis Taobaze, romelSic Sps `inJteqservisma~ gaimarjva da Sesabamisad, maT Soris saxelm-

wifo Sesyidvebis Sesaxeb xelSekruleba daido. davis sagani exeboda valdebulebebis Seusru-

leblobas da pirgasamtexlos ukan dabrunebis moTxovnas50, Tumca kvlavac aq gavamaxvilebT yu-

radRebas Tavad xelSekrulebis samarTlebriv bunebaze da gansjad sasamarTloze. 

upirveles yovlisa, unda aRiniSnos, rom Sps `saqarTvelos rkinigza~ aris saxelmwifos mier 

dafuZnebuli kerZo samarTlis iuridiuli piri (saxelmwifo flobs aqciebis 50%-ze mets), ro-

melic delegirebis safuZvelze axorcielebs sajaro uflebamosilebas, sajaro amocanas, rac 

dakavSirebulia saqarTvelos sarkinigzo sistemis Seqmna, mowyoba, ganivTarebasa da mgzavrebis 

usafrTxod gadayvanasTan, tvirTis gadazidvasTan da sxv. naTelia, rom es sajaro amocana da 

sajaro mizania, romelic saxelmwifom, misi efeqturad ganxorcielebis mizniT, gadasca kerZo 

pirs. Tumca es ar niSnavs imas, rom amis gamo man dakarga Tavisi sajarosamarTlebrivi xasiaTi. 

Tavad xelSekrulebis Sinaarssa da mizans rom CavuRrmavdeT, sarkinigzo relsebis Sesyidvis 

mizniT dadebuli xelSekruleba, maSin, rodesac relsebis gamarTuloba warmoadgens swored mTa-

vari amocanis (sarkinigzo infrastruqturis mowyoba, mgzavrebis usafrTxo gadayvana/tvirTis 

gadazidva) ganxorcielebis mTavar saSualebas, ramdenad aris kerZosamarTlebrivi? Tavad orga-

nos (am SemTxvevaSi, Sps `saqarTvelos rkinigza~, romelic gamodis, rogorc administraciuli 

organo) funqciebisa da xelSekrulebis Sinaarsisa da miznis analizis Sedegad SeiZleba iTqvas, 

rom saxelmwifo Sesyidvebis Sesaxeb dadebuli xelSekruleba sarkinigzo relsebis Sesyidvis 

Taobaze aris administraciuli xelSekruleba, radgan igi dadebulia administraciuli organos 

mier sajaro uflebamosilebis ganxorcielebis mizniT, am sajaro amocanis Sesrulebis mizniT. 

mgzavrTa usafrTxo gadayvana sarkinigzo transportiT, aseve, saTanado infrastruqturis mowyo-

ba ki namdvilad warmoadgens sajaro mizansa da interess. Sesabamisad, es dava unda ganexila ad-

ministraciul da ara samoqalaqo saqmeTa sasamarTlos. 

sasamarTlo praqtika erTgvarovania da ZiriTadad midis im gziT, rom yvela xelSekruleba, 

romelic dadebulia tenderis safuZvelze, ganixileba samoqalaqo wesiT. es umetes SemTxvevaSi 

                                                           
50 uzenaesi sasamarTlos gadawyvetileba #as-156-148-2010, samoqalaqo saqmeTa palata, 2010 wlis 14 aprili. 
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sworia, Tavad xelSekrulebis Sinaarsidan gamomdinare51, magram, rig SemTxvevebSi, saWiroa ufro 

meti yuradRebis gamaxvileba sadavo xelSekrulebis Sinaarsze.  

 

daskvna 

 

kerZo da administraciuli xelSekrulebebis gamijvnis sakiTxi praqtikaSi kvlavac rCeba erT-

erT aqtualur problemad. miuxedavad TeoriaSi arsebuli gamijvnis kriteriumebisa, romelTagan 

yvelaze gamosadegad subieqtebisa da specialuri samarTlis Teoriebi rCeba, praqtikaSi mainc 

warmoiSoba sxvadasxva sirTuleebi.  

rogorc sasamarTlo praqtikis mimoxilvam aCvena, sakmaod problemuria xelSekrulebis samar-

Tlebrivi bunebis dadgena. es, albaT, imiTac aixsneba, rom jerjerobiT saqarTveloSi ar aris 

gamyarebuli sajaro valdebulebiTi urTierTobebi, rac imas gulisxmobs, rom sajaro urTier-

TobebSic arsebobs Cveulebrivi valdebulebebi, romlebic mxareebma unda Seasrulon, miuxedavad 

maTi samarTlebrivi statusisa, iqneba es administraciuli organo Tu kerZo piri. administraci-

uli xelSekrulebac, miuxedavad misi sajarosamarTlebrivi bunebisa, orive mxarisaTvis warmo-

Sobs valdebulebebs. saqarTveloSi valdebulebiTi urTierTobebi ki, samwuxarod, mxolod ker-

ZosamarTlebrivi urTierTobebis Semadgenel nawilad miiCneva, rac arasworia. 

winamdebare naSromSi ganxiluli iyo kerZo da administraciuli xelSekrulebebis gamijvna 

tenderis magaliTze. konkretuli magaliTebis moyvaniT ufro naTeli gaxda, ramdenad didi yu-

radReba unda mieniWos konkretul garemoebebs. kerZod, a) aucilebelia yoveli konkretuli 

SemTxvevis, xelSekrulebis individualuri ganxilva, radgan ar SeiZleba calsaxa poziciisa da 

midgomis arseboba. mTavari gammijvneli elementi aris `sajaro mizani~, rac metad farTo cnebaa 

da yovel konkretul SemTxvevaSi individualur midgomas saWiroebs; b) aucilebelia admini-

straciuli organos, rogorc xelSekrulebis erT-erTi mxaris funqciebis gamorkveva da aqedan 

misi sajaro amocanebisa da sajaro uflebamosilebebis dadgena, raTa miviRoT administraciuli 

xelSekrulebic cnebis kidev erTi mTavari elementi _ `sajaro uflebamosilebis ganxorciele-

bis mizniT~; g) gadamwyveti mniSvneloba eniWeba, aseve, Tavad xelSekrulebis Sinaarsisa da miz-

nis gamorkvevas, ramdenad aris es xelSekruleba swored im saganze da im mizniT dadebuli, rac 

emsaxureba sajaro uflebamosilebisa da sajaro miznis ganxorcielebas? am elementebis kom-

pleqsuri gamorkveviT SegviZlia davadginoT xelSekrulebis samarTlebrivi buneba da Sesabami-

sad, davadginoT uflebamosili sasamarTlo. 

                                                           
51 SeniSvna: garda amisa, Tavad administraciuli xelSekrulebis definiciaSi arsebuli Canaweri `samoqalaqosamarTle-

brivi xelSekruleba~ iZleva amis safuZvels. 
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Problem of Distinguishing of Private and Administrative  

Contracts on Example of Public Tender 

 

Liana Giorgadze

 

 

The present paper is about the actual problem, such as practical aspects of distinguishing private and 

administrative law treaties and it is examined according to the public tender example. 

Treaty has a great role in civil society. It‟s the most well-known and flexible variety of legal relations 

and performs parties‟ free-will manifest, which is based on their agreement. There can be private or 

administrative law contracts. The main distinction between them, on the one hand, is that, one part of 

administrative contract always is administrative agency; on the other hand, administrative contract always 

has a public law goal. But in modern law doctrine as well as in practice, distinction between private and 

public law treaties is arguable. It‟s conditioned by uncertain definition of legal norm and by current gaps 

in Georgian court practice. 

In this paper the main element of distinction between public and private law is discussed, also 

doctrinal theories. According to this, private and administrative treaties are distinguished from each other 

and main line between them is “public goal”. It is not easy to talk about the meaning of “public goal, 

because there are no other legal or theoretical definitions. It‟s quite broad issue and has many varieties of 

interpretation. That‟s why, the individual discussion of each case is necessary, besides it is important to 

mark the existence of the public goal. This issue has procedural legal importance, because the wrong 

estimation of contract can cause an illegal court decision, that‟s the main reason for the decision 

abolition. 

Because of various administrative contracts, to make clear the distinction criterion, there is chosen the 

example of contracts, made as a result of public tender. 

First of all, the meaning of the public tender should be explained. According to Georgian law, this is 

the action of state agency, which has a purpose to buy any material or any service. As far as, The state 

agency implements it, by using a state budget, the whole process shall be public and transparent, because 

it runs public authority and there are high public interests.  So, we can say, that the legality of tender is 

public legal institution according to its entire content: starting from the declaration of the tender, up to 

holding it and announcing its results. Accordingly, the issues, connected with the part of tender, referring 

actually to the tender procedure (declaring and holding the tender), are the subjects of the administrative 

law amenability. The point differs in the case of provisions (agreement) which are made by winner 

candidates of the tender. 

The fact, that the tender is the public legal institution, doesn„t indicate , that treaties are   public legal 

as well. Furthermore, mostly, such kinds of treaties belong to the private law. An administrative board, 

which hold state purchase on the base of tender, in the case if the main purpose of this purchase is to 

make the main role  of the administrative board, of main public purpose, to achieve the main public aim, 

that means, that, the treaty, between the winner applicants, is made for the purpose of achieving this aim 

and issue, is such case, this treaty will be public legal- administrative treaty. But if, this treaty doesn‟t aim 

achieving this purpose, and it is signed for the purpose of implementing private interests of administrative 

board (as mentioned above, the administrative board is able to be an individual in the legal relations and 

is able to sign private legal treaties,) that is connected with its organizational business, than we will get 

common private legal treaty, made between two private subject with equal rights. 
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 In this case, Georgian court practice is equable and takes a direction that the treaties, signed on the 

base of the tender is discussed by the civil court, whilst in most cases, it refers to the administrative treaty 

that should have been discussed by administrative court. 

In the article (report) abovementioned issues are discussed in detail and the author‟s conclusion and 

suggestions about the research are emphasized. 
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  arasaTanado mopyrobis akrZalva saqarTvelos materialuri da 

saproceso sisxlissamarTlebrivi kanonmdeblobis mixedviT da 

misi Sesabamisoba saerTaSoriso standartebTan 

 

giorgi burjanaZe 

 

Sesavali 

 

mravali saukunisNganmavlobaSi wameba sxvadasxva kanonmdeblobiT iyo mowesrigebuli. bevri 

norma iZleoda wamebis gamoyenebis SesaZleblobas sisxlis samarTlis procesSi. kacobriobis 

ganviTarebis paralelurad, nel-nela gamoikveTa wamebis, rogorc erT–erTi araciviluri meTo-

dis Seusabamoba Tanamedrove moTxovnebTan. meore msoflio omis periodma naTlad warmoaCina 

adamianis Rirsebis mniSvneloba da saerTaSoriso sazogadoeba RirebulebaTa wesrigis gadafase-

baze daafiqra. 

dRevandeli mdgomarebiT, adamianis Rirseba warmoadgens aramxolod moralur imperativs, 

aramed samarTlebriv umaRles kategorias, romelsac mravali qveynis konstitucia, umaRles sa-

samarTloTa gadawyvetilebebi, saerTaSoriso SeTanxmebebi da sazedamxedvelo organoebi aRiare-

ben. misi saSualebiT arasaTanado mopyroba warmoadgens akrZalul qmedebas, romelic adamianis 

uflebaTa samarTlis erT–erTi mniSvnelovani garantiaa. mas aqvs Jus Cogens statusi da saerTa-

Soriso CveulebiTi samarTlis pirdapiri moqmedebis ZaliT aRsrulebas eqvemdebareba nebismieri 

individis mier saxelmwifoTa winaaRmdeg Sesabamisi procedurebiT. saerTaSoriso da SedarebiT-

samarTlebrivi praqtikiT aramxolod akrZalulia Rirsebis Semlaxavi nebismieri mopyroba, 

aramed aucilebelia masze myisieri reagireba – magaliTad, qmedebis dasjadad gamocxadeba da am 

kanonmdeblobis aRsruleba, rac zogadprevenciul mizans emsaxureba.   

saqarTvelo, romelic axalgazrda demokratiul qveyanas warmoadgens, am mxriv saintereso ma-

galiTia. ocwliani damoukideblobis ganmavlobaSi mravali samarTlebrivi novacia dainerga, maT 

Soris, arasaTanado mopyrobis akrZalvis Sesaxeb saerTaSoriso samarTlebrivi dokumentebis ra-

tificireba, sisxlis samarTalSi Sesabamisi akrZalvebi Semovida da sxva mniSvnelovani sakiTxe-

bis implementacia ganxorcielda. amis miuxedavad, 2012 wlis Semodgomaze gamoqveynebuli cixis 

videokadrebi kidev erTxel adastureben im faqts, rom arasaTanado mopyrobis faqtebi saqarT-

velos Tanamedrove realobisTvis ar iyo ucxo da farTomasStabiani xasiaTi hqonda. sainteresoa 

imis dadgena, Tu ra roli miuZRvis  zogadad zemoaRniSnulSi qveyanaSi arasaTanado mopyrobis 

akrZalvis materialuri da proceduruli samarTlebrivi kanonmdeblobis arasrulyofilebas. 

statiis mizania, gaanalizos saqarTvelos sisxlissamarTlebrivi kanonmdeblobis standarti 

wamebis, arasaTanado da Rirsebis Semlaxveli mopyrobis WrilSi. SevafasebT imas, Tu ramdenad 

daculia Jus Cogens akrZalva saqarTvelos materialursamarTlebriv kanonmdeblobaSi da ramda-

nadaa uzrunvelyofili dazaralebulTa interesebis dacvis proceduruli garantiebi. naSromis 

pirveli nawili daeTmoba arasaTanado mopyrobis saerTaSoriso standartis indetificirebas. 

Semdeg warmodgenili iqneba zemoaRniSnulTan saqarTvelos materialursamarTlebrivi kanonmdeb-

lobis Tavsebadobis sakiTxi da bolos, proceduruli aspeqtebis Sesabamisoba arsebul standar-

tebTan.  

                                                      
 samarTlis magistri, doqtoranti (Tsu), aRmosavleT evropis universitetis asistent-profesori. 
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1. arasaTanado mopyrobis akrZalvis saerTaSoriso standarti materialur sisxlissamarTle-

briv WrilSi 

 

adamianis uflebaTa samarTlis erT–erTi monapovaria wamebis an sxva araadamianuri mopyrobis 

imperatiuli akrZalva. saerTaSoriso samarTali krZalavs amgvar qmdebas da individs aniWebs 

rogorc darRveuli uflebis aRdgenis SesaZleblobas, ise saxelmwifosgan amgvari qmedebis sis-

xlissamarTlebrivi akrZalvis moTxovnis uflebas. zogadad, adamianis uflebaTa samarTali ar 

moqmedeben in abstracto wesiT, rac gamoricxavs uflebis pozitiuri Sinaarsis safuZvelze qmede-

bis dasjadobas. 1 wameba, araadamianuri an Rirsebis Semlaxveli mopyrobis akrZalva, sicocxlis 

ufleba, trefikingi, ojaxuri Zaladoba, iZulebiTi Sroma am wesidan gamonaklisia da adamianis 

uflebaTa samarTali am SemTxvevaSi ufro meti doziT iZleva uflebis dacvis SesaZleblobas.2   

arasaTanado mopyroba Sedgeba sami SesaZlo alternativisgan – wameba, arasaTanado da Rirse-

bis Semlaxveli mopyroba.  

wamebis definicia yvelaze srulyofiladaa warmodgenili gaerTianebuli erebis organizaciis 

„wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobis an sasjelis wi-

naaRmdeg“ konvenciaSi (SemdgomSi „gaeros konvencia“). am saerTaSoriso dokumentis pirveli 

muxlis mixedviT, gansazRvrulia wameba: am konvenciis miznebisTvis termini „wameba“ niSnavs ne-

bismier qmedebas, romliTac mZime fizikuri an fsiqologiuri tkivili an tanjva ganzrax miadga 

pirs im mizniT, rom misgan an mesame pirisagan miRebul iqnas informacia an aRiareba, misi dasja 

im  qmedebisTvis, romelic man an mesame pirma Caidina an eWvmitanilia mis CadenaSi, misi an mesame 

piris daSinebiT an iZulebiT an nebismieri saxis diskriminaciaze dafuZnebuli mizeziT, roca 

aseTi tkivili an tanjva miyenebulia an waqezebiT an TanxmobiT an Tanamdebobis piris usityvo 

TanxmobiT an sxva piris mier, romelic moqmedebda rogorc oficialuri piri. 

wamebis am definiciaSi gamokveTilia ramdenime niSani: 1. igi xorcieldeba moqmedebiT an umoq-

medobiT; 2. es qmedeba msxverplSi iwvevs: a) mZime fizikur an fsiqologiur tkivils; b) mZime 

fizikur an fsiqologiur tanjvas; 3. qmedeba subieqturad xorcieldeba mxolod ganzrax; 

4. qmedeba miznad isaxavs: a) msxverplisgan an mesame pirisgan informaciis  an aRiarebis miRebas; 

b) piris dasjas mis mier Cadenili an savaraudod Cadenili qmedebisTvis; g) msxverplis an mesame 

piris daSinebas an iZulebas; 5. qmedeba xorcieldeba nebismieri saxis diskriminaciis motiviT. 

garda amisa, wamebis saerTaSorisosamarTlebrivi definicia gansazRvravs wamebis akrZalvis 

sisxlissamarTlebrivi urTierTobis subieqts. amgvarad miiCneva qmedeba, romelic Cadenilia: 1. 

Tanamdebobis piris mier uSualod; 2. Tanamdebobis piris waqezebiT; 3. Tanamdebobis piris Tanx-

mobiT; 4. sxva piris mier, magram Tanamdebobis piris usityvo TanxmobiT; 5. sxva piris mier, ro-

melic moqmedebda oficialuri kompetenciis farglebSi.  

damnaSaved miiCneva yvela is piri, romelmac icoda an SeiZleba scodnoda, rom xorcieldebo-

da piris wameba an sxva saxis arasaTanado mopyroba. aseT pirTa Soris SeiZleba aRmoCndnen po-

liciis ganyofilebis ufrosebi da maTi moadgileebi, patimrebis zedamxedveli oficrebi, eqimebi 

an samedicino personali da aseve, sapatimro dawesebulebis sxva oficrebi da TanamSromlebic. 

igive reJimi vrceldeba prokurorebze da mosamarTleebze, an sapatimro dawesebulebaTa Semmow-

mebel pirebze, Tu maT Segnebulad ugulebelyves an ar miaqcies yuradReba, rom maT mier Sesa-

mowmebel dawesebulebaSi xdeba patimarTa wameba an maTdami Rirsebis Semlaxveli mopyroba, an 

                                                      
1 inter alia, adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 12 Tebervlis ganCineba saqmeze Perez v. 

France, par 70. 
2 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2010 wlis 7 ianvris ganCineba saqmeze Rantsev v. Cyprus and Rus-

sia; adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2009 wlis 9 ivnisis ganCineba saqmeze Opuz v. Turkey. 
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imave meTodebs iyeneben maT winaSe warmodgenil adamianebze.3 arasaTanado mopyrobisTvis SeiZleba 

saxelmwifos daekisros pasuxismgebloba, Tuki kanonmdeblobiT ar iqneba gaTvaliswinebuli val-

debuleba, romlis mixedviTac, akrZaluli iqneba amgvari qmedebebis Sewynareba.4 aRniSnuls dama-

tebiT xazs usvams evrosabWos wamebis prevenciis komitetic.5  

adamianis uflebaTa evropuli sasamarTlo wamebis ganmartebisas, aseve, iyenebs gaeros konven-

cias „wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobis an sasjelis 

winaaRmdeg“ da masSi warmodgenil definicias. 6  adamianis uflebaTa evropuli sasamarTlo ar 

axdens diferencirebas wamebis, adamianuri da Rirsebis Semlaxveli mopyrobis mimarT da erTian 

definicias iyenebs arasaTanado mopyrobis mimarT: „arasaTanado mopyroba moicavs minimum iseT 

qmedebas, romelic ganzrax iwvevs sastik fsiqikur an fizikur tkivils, romelic konkretul 

SemTxvevaSi gaumarTlebelia“7 . magram sasamarTlo ar uaryofs im diferencirebas, romelic kon-

venciis me-3 muxlSia da mijnavs erTmaneTisgan arasaTanado mopyrobis samive gansxvavebul 

SemTxvevas. evropuli instituciebi eyrdnobian, aseve, gaerTianebuli erebis organizaciis 1975 

wlis (3452) deklaracias, romelic warmoadgens wamebis definiciis sawyis niSnuls:8   

wameba warmoadgens sastiki, araadamianuri da damamcirebeli mopyrobis da sasjelis damamZime-

bel da ganzrax formas. adamianis uflebaTa evropuli sasamarTlo qmedebis wamebad miCnevisas 

mxedvelobaSi iRebs Sedegs, romelic mZime zianSi gamoixateba. 9  damatebiTi moTxovnaa wamebis 

mizani, romelic mas sxva saxis arasaTanado mopyrobisgan gamoarCevs.10   

adamianis uflebaTa evropuli sasamarTlo erTmaneTisgan asxvavebs wamebas araadamianuri da 

damamcirebeli mopyrobisgan. am SemTxvevaSi miznis arseboba ar aris aucilebeli.11 araadamianuri 

mopyrobis Sedegi unda iyos realuri janmrTelobis dazianeba an intensiuri fizikuri an fsiqi-

kuri ziani.12 araadamianuri mopyrobis SemTxvevaSi msxverpls warmoeSoba SiSis, daucvelobis an 

arasrulfasovnebis gancda da aRniSnuli misTvis damamcirebelia.13 adamianis uflebaTa evropuli 

sasamarTlo iyenebs de minis wess, romlis mixedviTac, qmedeba warmoadgens evrokonvenciis mesame 

muxliT moculs, Tuki miiRweva sisastikis minimaluri zRvari. arasaTanado mopyroba maSinaa, 

Tuki konkretuli qmedeba aRemateboda legitimuri, gonivruli RonisZiebisTvis dasaSvebi mopy-

robis zRvars.14 

gaeros konvenciis meore muxli adgens, rom wamebas ar aqvs gamarTleba da arcerT SemTxveva-

Si ar SeiZleba misi gamoyeneba, saxelmwifo aparatis Sesustebisa da SesaZlo areulobis masSta-

bis miuxedavad. amasTan, amave muxlis mesame paragrafi Seicavs imperatiul danawess, romlis mix-

edviTac, zemdgomi Tanamdebobis piris an saxelmwifo organos brZaneba ar CaiTvleba wamebis ga-

                                                      
3 fouli k., wamebis dasamarcxeblad (Targmani, 2005, saqarTvelos saxalxo damcvelis biblioTeka), 139–140. 
4 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 1997 wlis 29 aprilis ganCineba saqmeze, H.L.R v. France. 
5 CPT–is moxseneba albaneTSi 2003 wlis 13–dan 18 ivlisamde ganxorcielebul vizitTan dakavSirebiT, CPT/Inf (2006) 
22, par 38. 
6 Vermeulen B., `Freedom from Torture and other Inhuman or Degrading Treatment or Punishment, ‘Theory and Practice of the Euro-

pean Convention on Human Rights’, eds Pieter van Dijk, Fried van Hoof , Arjen van Rijn, Leo Zwaak (4th edn, Intersentia, 2006) 407. 
7 adamianis uflebaTa evropuli komisiis [ECtHR] 1969 wlis 5 noembris moxseneba, The Greek Case, 186. 
8 Jacobs, White and Ovey, ‘The European Convention on Human Rights’ (5th edn, OUP, 2010) 170. 
9 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 1978 wlis ganCineba saqmeze, Ireland v. UK, par 167; adamianis 
uflebaTa evropuli sasamarTlos [ECtHR] 1996 wlis 18 dekembris ganCineba saqmeze, Aksoy v. Turkey,  par 63. 
10 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2000 wlis 27 ivnisis ganCineba saqmeze, Salman v. Turkey, par 
114. 
11 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2000 wlis 6 aprilis ganCineba saqmeze, Labita v. Italy, par 120. 
12 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 1999 wlis 16 dekembris ganCineba saqmeze, T & V v. UK, par  
71. 
13 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2006 wlis 11 ivlisis ganCineba saqmeze, Jalloh v. Germany, par 
68. 
14 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2003 wlis 12 martis ganCineba saqmeze, Ocalan v. Turkey, par. 
212–213. 
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marTlebad. amavdroulad, damatebiT aucilebelia, kanonmdeblobaSi arsebobdes Sesabamisi garan-

tiebi im pirisTvis, romelic uars ganacxadebs amgvari brZanebis Sesrulebaze, raTa ar moxdes 

misi dasja Sesabamisi kanonmdeblobiT.15  

gaeros konvencia ar warmoadgens TviTaRsrulebad saerTaSoriso dokuments da masSi warmod-

genili debulebebi eqvemdebarebian implementacias Sida samarTalSi. amis erT-erTi dasturia 

meoTxe muxli, romelic imperatiulad adgens: TiToeulma monawile saxelmwifom unda uzrunve-

lyos, rom wamebis yvela aqti danaSaulad iTvlebodes am konkretuli saxelmwifos sisxlis 

samarTlis kanonmdeblobiT. igive unda gavrceldes wamebis mcdelobasa da sxva iseT qmedebaze, 

romelic warmoadgens wamebaSi monawileobas an Tanamonawileobas da ganxorcielebulia nebismie-

ri piris mier. amave muxlis meore punqti damatebiT xazs usvams amgvari qmedebebis simZimes da 

moiTxovs sasjelebis gansazRvras maTi saSiSroebis xarisxis gaTvaliswinebiT.  

zogadad, SedarebiTsamarTlebriv sivrceSi arasaTanado mopyrobis akrZalvis sisxlissamar-

Tlebrivi debulebis implementaciis ori midgoma arsebobs: 16 1. moxda axali debulebebis Semo-

tana erovnul samarTalSi; 2. ganxorcielda Zveli debulebebis modificireba, an SesaZleblad 

iqna miCneuli arsebuli normebis farglebSi sisxlissamarTlebrivi devnis ganxorcielebis Se-

saZlebloba.  

gaeros konvencia moiTxovs saxelmwifoTa mxridan Sesabamisi iurisdiqciis gavrcelebas dana-

Saulebze (teritoriulobis principi, 17 aqtiuri18 da pasiuri moqalaqeobis 19 principebi). dama-

tebiT, gansazRvrulia e.w. „monacvleobiTi marTlmsajulebis“ ganxorcielebis aucilebloba, ro-

melic gulisxmobs sakuTari iurisdiqciis gavrcelebas im pirebze, romlebic imyofebian maTi 

efeqturi kontrolis qveS da isini ar gadascemen maT sxva saxelmwifos. gadaucemlobis mizezi 

sxvagvari SeiZleba iyos, magram am dros aucilebelia, iurisdiqciis ganxorcielebis SesaZleb-

loba. es principi cnobilia laTinuri maqsimiT – aut dedere, aut judicare.20 misi mizania, ar dauS-

vas wamebis faqtebis dausjelad datoveba arcerT saxelmwifoSi.  

evrosabWos wamebis prevenciis komitetis da adamianis uflebaTa evropuli sasamarTlos 

praqtikiT dadginda, aseve, sasjelis simkacris principi arasaTanado mopyrobisTvis msjavrdebul 

pirTa mimarT. aRniSnulis mizania amgvari qmedebis zogadi da individualuri prevencia. arasaTa-

nado mopyrobis Tavidan acileba SeuZlebeli iqneboda, Tu adekvaturi da mkacri sasjeli ar 

iqneboda gamoyenebuli erovnul sasamarTloTa mier.21 adamianis uflebaTa evropuli sasamarTlo 

evrokonvenciis darRvevad miiCnevs iseT SemTxvevebs, rodesac arasaTanado mopyrobis CamdenisTvis 

aSkarad disproporciuli sasjelis Sefardeba xdeba.22 sasamarTlo yuradRebas aqcevs sasjele-

bis adekvaturobas dadgenil braldebasTan Sesabamisobis TvalsazrisiT.23   

adamianis uflebaTa evropuli sasamarTlo damatebiT moiTxovs, rom wamebis dasja ganxor-

cieldes Sesabamisi muxlebis safuZvelze da ara araadekvaturi, moCvenebiTi da fiqciuri 

                                                      
15 gaerTianebuli erebis organizaciis adamianis uflebaTa komitetis meoce zogadi komentari, 1992 wlis 10 marti, 

par 13. 
16 Marchesi A., ‘Implementing the UN Convention Definition of Torture in National Criminal Law (with Reference to the Special 

Case of Italy)’, Journal of International Criminal Justice 6 (2008), 195-214. 
17 gaeros konvenciis me–5 muxlis pirveli paragrafis a qvepunqti. 
18 iqve, me–5 muxlis pirveli paragrafis b  qvepunqti. 
19 iqve, me–5 muxlis pirveli paragrafis c  qvepunqti. 
20 R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, ‘An Indroduction to International Criminal Law and Procedure’ (1st edn, CUP, 

2007).  
21  CPT-is aqtivobebis Sesaxeb me–14 zogadi moxseneba, CPT/inf (2004) 28, par 44. 
22 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2008 wlis 8 aprilis ganCineba saqmeze, Ali and Ayse Duran v. 

Turkey, par 66. 
23 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2006 wlis 16 oqtombris ganCineba saqmeze, Okkali v. Turkey, 
par 71. 
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marTlmsajulebis farglebSi.24 magaliTad, es gulisxmobs iseT SemTxvevebs, roca piris msjavr-

deba xdeba sisxlis samarTlis kodeqsis im debulebis safuZvelze, romelic krZalavs „TviTne-

bur qmedebas“ da realurad Cadenilia arasaTanado mopyroba.  

aRsaniSnavia, rom evropis sabWos adamianis uflebaTa da fundamentur TavisuflebaTa evropu-

li konvenciis me-3 muxliT dadgenili akrZalva, aseve, gulisxmobs konvenciis amave debulebis 

sawinaaRmdego qmedebaTa gamo msjavrdebul pirTa mimarT amnistiis gamoyenebas. 25 igive midgoma 

aqvs gaeros wamebis sawinaaRmdego komitetsac.26 adamianis uflebaTa evropul sasamarTlos da-

matebiTi moTxovna aqvs, rom Sefardebuli sasjelis mimarT ar iqnas gamoyenebuli pirobiT va-

daze adre gaTavisuflebis SesaZlebloba, radgan am SemTxvevaSi sasjelis efeqturoba knindeba.27 

miuxedavad imisa, rom aRniSnuli moTxovna sasamarTlos mxolod konvenciis meore muxlTan da-

kavSirebiT aqvs dadgenili, misi moqmedeba srulad vrceldeba, aseve, evrokonvenciis mesame 

muxlzec, radgan saxelmwifos pozitiursamarTlebrivi standartebi, am mxriv, metwilad erTnai-

ria. 

 

2. arasaTanado mopyrobis akrZalvis saerTaSoriso standarti sisxlis samarTlis procesis 

WrilSi 

 

arasaTanado mopyrobis akrZalva dakargavda Tavis funqcias da mniSvnelobas, rom ar arse-

bobdes Sesabamisi saproceso garantiebi, rac, saboloo jamSi, imis SesaZleblobas iZleva, rom 

uzrunvelyofil iqnas yvela faqtis saTanado gamoZieba, braleul pirTa pasuxisgebaSi micema da 

samarTliani sasjelis Sefardeba. aRniSnuli warmoadgens arasaTanado mopyrobis akrZalvis po-

zitiursamarTlebriv aspeqts. Sesabamisad, nebismier dazaralebuls, romelsac miaCnia, rom ara-

saTanado mopyrobis msxverpli gaxda, aqvs uflebaTa raRac proceduruli minimumi, romelic mas 

aZlevs SesaZleblobas, moiTxovos Sesabamisi iurisdiqciis saxelmwifosgan garkveuli qmedebebi, 

sxvadasxva standartis dacviT.  

pirvel etapze, pirs aqvs ufleba, dasabuTebuli saCivriT mimarTos uflebamosil organoebs, 

romlebic valdebulni arian, daiwyon gamoZieba aRniSnuli faqtebis garSemo. gamoZiebis forma-

luri dawyeba aucilebeli moTxovnaa da adamianis uflebaTa evropul sasamarTlos araerTxel 

miuTiTebia aRniSnulze. 28  gaeros konvenciac aRniSnul mowesrigebas Seicavs. 29  mesame muxli, 

calke aRebuli, Seicavs mxolod gamoZiebis da piris sisxlissamarTlebrivi devnis sakiTxs, Se-

saZlo kompensacia me-13 muxlis WrilSi ganixileba.30  

arasaTanado mopyrobis erT–erTi saintereso moTxovnaa is, rom gamoZiebis farglebSi proku-

rorma an mosamarTlem SeZlon Sesabamisi RonisZiebebis ganxorcieleba, raTa miRweul iqnas Sesa-

bamis mtkicebulebaTa warmodgena, danaSaulebrivi faqtis indikaciis SemTxvevaSi (e.w. „inkvizi-

uroba“).31   

                                                      
24  CPT-is moxseneba albaneTSi 2005 wlis 23 maisidan 3 ivnisamde ganxorcielebul vizitTan dakavSirebiT, CPT/inf 
(2006) 24, par 54. 
25 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 2 noembris ganCineba saqmeze, Yaman v. Turkey, par 
55. 
26 gaeros wamebis sawinaaRmdego komitetis zogadi komentari #2, CAT/C/GC/2 par 5. 
27 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2011 wlis 16 aprilis ganCineba saqmeze, Enukidze and Girgvliani 

v. Georgia, par 273–4. 
28 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2005 wlis 5 aprilis ganCineba saqmeze, Afanasyev v. Russia, 
par 69 
29 me-13 muxli. 
30 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 20 aprilis ganCineba saqmeze, Buldan v. Turkey, par 
105. 
31 CTP-s aqtivobasTan dakavSirebuli me–14 zogadi moxseneba, CTP/Inf (2004) 28, par 28. 
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gamoZiebis dawyebisas ar aris aucilebeli saqmis srulad identificireba an konkretuli zia-

nis zusti odenobis dadgena. 32 arc zogadad zianis masStabia gamoZiebis dawyebis safuZveli.33 

adamianis uflebaTa evropuli sasamarTlo moiTxovs gansakuTrebuli yuradRebis gamaxvilebas 

diskriminaciuli SemTxvevebis mimarT.34  

arasaTanado mopyrobasTan dakavSirebuli gamoZiebis Sewyvetis an mis aRZvraze uaris Tqmis 

gadawyvetileba SesaZloa, gamotanil iqnes mxolod damoukidebeli da kompetenturi xelisufle-

bis organos mier, yvela Sesabamisi faqtis safuZvliani da swrafi ganxilvis Semdeg. aseTi gada-

wyvetilebebi unda deqvemdebaros Sesabamis gadamowmebas da maTi gasaCivreba SesaZlebeli unda 

iyos sasamarTlo gadasinjvis proceduris meSveobiT.35  

saerTaSoriso standartebi gansakuTrebul yuradRebas aqceven im faqts, Tu vis mier xdeba 

Sesabamisi gamoZiebis Catareba. aseT pirebs moeTxovebaT damoukidebloba da miukerZoebloba im 

pirisgan, vinc eWvmitanilia arasaTanado mopyrobis ganxorcielebaSi.36 aRniSnuli ndobis mopove-

bis safuZvelia zogadad gamoZiebis procesis mimarT. 37 damoukidebloba gulisxmobs pirTa rea-

luri da praqtikuli kavSirebis arqonas da ar Semoifargleba Teoriuli, ierarqiuli da in-

stituciuri kavSirebisgan damoukidebeli sistemiT. miukerZoebloba gulisxmobs Sesabamis pirTa 

interesis arqonas konkretuli gamoZiebis mimarT da aseve, imas, rom piri ar unda iyos mowme 

konkretul saqmeSi.38   

adamianis uflebaTa evropul sasamarTlos damatebiT aqvs gansazRvruli valdebuleba, ganax-

orcielos arasaTanado mopyrobis gamoZieba garkveuli standartebis dacviT. aRniSnuli mraval-

waxnagovani valdebulebaa da moicavs farTo speqtris moTxovnebs, romlebic qvemoT iqneba war-

modgenili: 

 xelisuflebis organoebma unda gaataron yvela RonisZieba, romlebic uzrunvelyofen zed-

miwevniTi gamoZiebis Catarebas, rac gulisxmobs savaraudo msxverplTa detaluri Cvenebebis, 

TviTmxilvelebis axsna-ganmartebebis, sasamarTlo samedicino dokumentaciis Segrovebas, romleb-

ic zustad gadmoscemen momxdar faqts da xelyofis mizezebs;39  

 arasaTanado mopyrobis saqmeebi unda iyos daCqarebuli, efeqturobis maqsimalurad gaTva-

liswinebiT.40 nivTier da sxva saxis mtkicebulebaTa Sesagroveblad mniSvnelovania, drois mcire 

periodi danaSaulebriv xelyofas da gamoZiebas Soris. am SemTxvevaSi, SesaZlebeli xdeba Sesaba-

misi sisxlissamarTlebrivi devnis ganxorcieleba piris mimarT;41 

 sagamoZiebo organoebs unda hqondeT gamoZiebis warmarTvis sruli kompetencia, samarTle-

brivi da praqtikuli barierebisgan damoukideblad;42  

                                                      
32 gaerTianebuli erebis organizaciis adamianis uflebaTa komitetis #2 zogadi komentari CAT/C/GC/2, par 3. 
33 Reidy A., The Prohibition of Torture. A Guide to the Implementation of Article 3 of the European Convention on Human Rights’ 

(Council Of Europe, 2002). 
34 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2007 wlis 26 ivlisis gadawyvetileba saqmeze, Cobzaru v. Ro-

mania, par 97. 
35 E. Svanidze, Effective Investigation of Ill-treatment Guidelines on European Standards (Council of Europe, 2009) 51. 
36  adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2007 wlis 15 maisis gadawyvetileba saqmeze, Ramsahai and 

others v. the Netherlands, par 62–63. 
37 stambolis oqmi, 74-e muxli.  
38 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2009 wlis 8 ianvris ganCineba saqmeze, Barabanshchikov v. Rus-

sia, par 48. 
39 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 3 ivnisis ganCineba saqmeze, Bati and Others v. Turkey, 
par 142. 
40 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2006 wlis 26 ianvris ganCineba saqmeze, Mikheev v. Russia, par 
109. 
41 iqve, par 113. 
42 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2001 wlis 4 maisis ganCineba saqmeze, Hugh Jordan v. UK, par 
135. 
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 gamoZiebis egidiT unda iyos SesaZlebeli SesaZlo eWvmitanil pirTa mimarT Tanamdebobrivi 

uflebamosilebis droebiT SeCereba, raTa ar ganxorcieldes Sesabamisi xelSeSla am procesSi.43  

arasaTanado mopyrobis SesaZlo Camden pirTa mimarT samarTalwarmoeba unda warimarTos im-

gvarad, rom ar iqnas daSvebuli im saxis proceduruli darRvevebi, rac SemdgomSi SeuZlebels 

xdis samarTalwarmoebas braleul pirTa mimarT.44  

efeqturi gamoZiebis farglebSi gansakuTrebuli mniSvneloba da yuradReba eniWeba dazarale-

bulis procesSi monawileobas. aRniSnuli imis erT-erTi garantiaa, rom procesi gamWvirvale 

iqneba da Tavad msxverpli moaxdens samarTalwarmoebis skrinings misi sandoobis Tvalsazri-

siT. 45 aRniSnuli vrceldeba rogorc gamoZiebis mimdinareobaze, ise mis Sedegebze. gansakuTre-

buli saqmeebis SemTxvevaSic gamWvirvaleobac Sesabamisi, maRali xarisxis unda iyos.46  

arasaTanado mopyrobis msxverpli an misi warmomadgeneli sagamoZiebo moqmedebebSi im mocu-

lobiT unda iyvnen CarTulni, rac aucilebelia maTi samarTlebrivi interesebis warmosaCenad da 

dasacavad. Sesabamisi saWiroebisas dazaralebuls konkretuli sagamoZiebo moqmedebis ganxor-

cielebis mTxovnisa da monawileobis ufleba unda hqondes.47 msxverpls realurad unda ecnobos 

informacia imis Sesaxeb, Tu ra moqmedebebi xorcieldeba gamoZiebis farglebSi.48 aucileblobis 

SemTxvevaSi, maT samarTlebrivi daxmareba unda gaewioT da SeeZloT, gaasaCivron sagamoZiebo or-

ganoTa qmedebebi an umoqmedobebi sajaro da SejibrebiT proncipze damyarebuli samarTalwarmoe-

bis meSveobiT.49   

 

3. arasaTanado mopyrobis Sesaxeb saqarTvelos materialuri sisxlissamarTlebrivi kanonm-

deblobis Sesabamisoba saerTaSoriso standartebTan 

 

saqarTvelos sisxlis samarTlis kodeqsi Seicavs pirdapir debulebas wamebis akrZalvis Se-

saxeb. kerZod, 1441-e muxlis pirveli nawili gansazRvravs wamebis Semdeg definicias: wameba, ese 

igi pirisaTvis, misi axlo naTesavisaTvis an masze materialurad an sxvagvarad damokidebuli 

pirisaTvis iseTi pirobebis Seqmna an iseTi mopyroba, romelic Tavisi xasiaTiT, intensivobiT an 

xangrZlivobiT iwvevs Zlier fizikur tkivils an fsiqikur an moralur tanjvas da romlis mi-

zania informaciis, mtkicebulebis an aRiarebis miReba, piris daSineba an iZuleba anda piris 

dasja mis an mesame piris mier Cadenili an savaraudod Cadenili qmedebisaTvis 

amave muxlis meore nawili dasjadad acxadebs imave qmedebis Cadenas moxelis an masTan gaTa-

nabrebuli piris mier, samsaxureobrivi mdgomareobis gamoyenebiT, araerTgzis, ori an meti piris 

mimarT, jgufurad, damnaSavisaTvis winaswari SecnobiT orsuli qalis, arasrulwlovnis, dakave-

buli an sxvagvarad TavisuflebaSezRuduli, umweo mdgomareobaSi myofi anda damnaSaveze mate-

rialurad an sxvagvarad damokidebuli piris mimarT, SekveTiT, mZevlad xelSi CagdebasTan dakav-

SirebiT. damatebiT, dasjadia 1441-e muxlis pirveli nawiliT gansazRvruli qmedebis Cadena ada-

mianTa Tanasworuflebianobis darRveviT, maTi rasis, kanis feris, enis, sqesis, religiisadmi da-

                                                      
43 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2005 wlis 13 dekembris ganCineba saqmeze, Bekos and Koutropou-

los v. Greece, par 54. 
44 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2008 wlis 24 ianvris ganCineba saqmeze, Maslova and Nalbandov 

v. Russia, par 95. 
45 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 3 ivnisis ganCineba saqmeze, Bati and Others v. Turkey, 
par 137. 
46 CTP-s aqtivobasTan dakavSirebuli me–14 zogadi moxseneba, CTP/Inf (2004) 28, par 28. 
47 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2004 wlis 24 ivlisis ganCineba saqmeze, Slimani v. France, par 
49. 
48  adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2006 wlis 23 Tebervlis ganCineba saqmeze, Ognyanova and 

Choban v. Bulgaria, par 115. 
49 adamianis uflebaTa evropuli sasamarTlos [ECtHR] 2007 wlis 18 ianvris ganCineba saqmeze, Chitayev and Chitayev v. 

Russia, par 165. 
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mokidebulebis, aRmsareblobis, politikuri an sxva Sexedulebebis, erovnuli, eTnikuri, socia-

luri kuTvnilebis, warmoSobis, sacxovrebeli adgilis, qonebrivi an wodebrivi mdgomareobis 

gamo. mesame nawili dasjadad acxadebs wamebis Cadenas organizebuli jgufis mier. 

saqarTvelos sisxlis samarTlis kodeqsis aRniSnuli debuleba daemata 2005 wlis 23 ivniss. 

igi garkveulwilad srulyofilad warmoaCens wamebis definicias, romelic gaeros konvenciiT 

aris gansazRvruli, rac pozitiur nabijad unda Sefasdes. miuxedavad amisa, aRniSnuli mainc 

Seicavs garkveul xarvezs, ramac, saboloo jamSi, SeiZleba saqarTvelos saerTaSoriso valde-

bulebaTa darRveva da samomavlo samarTalSefardebis problema ganapirobos.  

gaeros konvencia Seicavs wamebis definicias, romelic gansazRvravs danaSaulis Semadgenlo-

bas, adgens danaSaulis Semadgenlobis Sinaarss, romelsac unda Seesabamebodes erovnul samar-

TalSi inkorporirebuli an arsebuli yvela debuleba. wevrma saxelmwifoebma Sida samarTliT 

unda SeZlon yvela arsebuli qmedebis dasjadobis uzrunvelyofa erovnul doneze, raTa wamebis 

yvela SesaZlo faqti Tavidan iqnas acilebuli.  

 wamebis konvenciur-sakanonmdeblo Semadgenlobis definiciis obieqturi mxare (actus reus) ga-

moixateba qmedebaSi, romelic Tavis TavSi moicavs moqmedebas an umoqmedobas. Sedegic gan-

sazRvrulia konvenciiT da mZime fizikur an fsiqologiur tkivils an tanjvas gulisxmobs. 

saerTaSoriso samarTliT, aseve, dazustebulia is miznebi, romlebic, zogadad, damaxasiaTebelia 

wamebis danaSaulis SemadgenlobisTvis. kerZod qmedeba miznad unda isaxavdes: a) msxverplisgan 

an mesame pirisgan informaciis an aRiarebis miRebas; b) piris dasjas mis mier Cadenili an sava-

raudod Cadenili qmedebisTvis; g) msxverplis an mesame piris daSinebas an iZulebas.  

amis garda, gaeros konvencia adgens damatebiT kriteriums, romelic zemoaRniSnuli subieq-

turi elementebis alternativis saxiT moqmedebs da SeiZleba pasuxismgeblobis safuZveli 

gaxdes Sesabamisi qmedebis da Sedegis Tanadrouli arsebobis pirobebSi. aseTia nebismieri saxis 

diskriminaciaze dafuZnebuli wameba. anu wameba SeiZleba Cadenil iqnas, roca arsebobs Sesabamisi 

qmedeba, romelic ganxorcielda zemoaRniSnuli miznebiT an diskriminaciiT. e.i. diskriminaciis 

motivi warmoadgens alternativas zogadad wamebis miznisTvis. calke aRebuli, diskriminaciuli 

motivi (obieqturi mxaris da subieqtur mxaris sxva niSnebTan erTad) danaSaulad miCnevis sa-

fuZvelia, zemoaRniSnuli sami numerus clausus principze gansazRvruli miznis gareSe. aRniSnuli 

gziTve axdenen TavianT kanonmdeblobebSi normebis inkorporirebas sxvadasxva qveynebic.50  

saqarTvelos sisxlis samarTlis kodeqsis debuleba am mxriv ramdenime mizezis gamo xarve-

ziania:  

 wamebis Semadgenlobis ganxorcielebis alternativad ar aris gaTvaliswinebuli diskrimi-

nacia, rac SeuZlebels xdis pasuxismgeblobas amgvari qmedebis dadgomis SemTxvevaSi;  

 aman SeiZleba warmoSvas damatebiTi problemebi saerTaSoriso sisxlissamarTlebrivi Tanam-

Sromlobisas, rodesac bevri moqmedeba dakavSirebulia mxolod da mxolod Txovnis mimReb da 

gamgzavn saxelmwifoebSi danaSaulTa ormag kriminalizaciasTan. 

erTi SexedviT, aRniSnuli daZleulia 1441-e muxlis meore nawilis „v“ qvepunqtiT, romelic 

wamebis Cadenas dasjadad acxadebs: adamianTa Tanasworuflebianobis darRveviT, maTi rasis, kanis 

feris, enis, sqesis, religiisadmi damokidebulebis, aRmsareblobis, politikuri an sxva Sexedu-

lebebis, erovnuli, eTnikuri, socialuri kuTvnilebis, warmoSobis, sacxovrebeli adgilis, qone-

brivi an wodebrivi mdgomareobis gamo. 

sagulisxmoa, rom am SemTxvevaSi, es debuleba ufro met problemas qmnis, vidre konvenciiT 

nakisr valdebulebebs asrulebs. upirveles yovlisa, igi 1441-e muxlSi gansazRvruli dispozi-

                                                      
50  magaliTad, kanadis sisxlis samarTlis kodeqsis 269.1.2 muxli. xelmisawvdomia veb–gverdze: 

<http://yourlaws.ca/criminal-code-canada/2691-torture> [20.12.2012] 
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ciis ganxorcielebis Semdeg moqmedebs. anu amis mixedviT rom moxdes msjavrdeba, aucilebelia, 

pirma Caidinos qmedeba, romelic iwvevs Sesabamis Sedegs da aRniSnuls Tan axldes Sesabamisi 

mizani. am yvelafers Tu daemateba diskriminaciuli mizanic, maSin saxeze iqneba pasuxismgeblobac 

„v“ qvepunqtiT. diskriminaciis arsebobisas wamebis ganxorcieleba saqarTvelos kanonmdeblobis 

mixedviT SesaZlebelia mxolod da mxolod maSin, roca igi arsebobs Sesabamisi miznebis para-

lelurad ganxorcielebul qmedebebTan erTad, rac gaeros konvenciis moTxovnis sawinaaRmdegoa 

da ar aris masTan SesabamisobaSi.51   

sisxlis samarTlis kodeqsis 1441-e muxlis meore nawilis „v“ qvepunqti, aseve, qmnis damate-

biT problemas, rodesac igi diskriminaciis intra vires safuZvlebs adgens. gaeros konvencia pir-

dapir adgens, rom wameba SeiZleba ganxorcieldes diskriminaciis nebismieri safuZvlis arsebobi-

sas, maSin, roca saqarTvelos parlamentis midgoma ufro viwroa da ar Seesabameba mis moTxov-

nebs. sasamarTlo interpretaciis gziTac rom moxdes normis sxvagvarad ganmarteba, aRniSnuli 

mainc problemuri iqneba da nebismier SemTxvevaSi, aucilebelad warmoiSoba problema, kvalifi-

kaciis SeuZleblobis TvalsazrisiT. magaliTad, Tuki xdeba piris mimarT imgvari qmedebis gan-

xorcieleba, romelic mis fsiqologiur da fsiqikur xelyofas iwvevs sistematurad da aRniS-

nulis safuZvelia piris aratradiciuli seqsualuri orientacia, gamoiricxeba dasjadoba wame-

bis muxliT, rac dauSvebelia da unda gamoswordes.   

rogorc zemoT iqna warmoCenili, materialursamarTlebrivi TvalsazrisiT, wamebis an sxva 

araadamianuri mopyrobis akrZalvis paralelurad unda arsebobdes Sesabamis pirTa mimarT am da-

naSaulis Sesaxeb cnobebis Setyobinebis valdebuleba, sxvadasxva uwyebebisTvis. anu Sesabamisi 

uflebamosili pirebis mxridan arasaTanado mopyrobis Seutyobinebloba unda daeqvemdebaros sa-

pasuxo reagirebas, romelic damatebiTi prevenciis sagani iqneba. saWiroa, dawesdes garkveuli 

akrZalvebi, romlebic uzrunvelyofen Sesabamis pirTa dasjadobas danaSaulSi daxmarebis gamo. 

aRniSnulis kriminalizacias gaeros konvencia pirdapir moiTxovs.  

pirvel SemTxvevaSi, romelic exeba danaSaulis Semadgenlobis Cadenis Sesaxeb informaciis 

Seutyobineblobas, saqarTvelos kanonmdeblobaSi problema, garkveulwilad, arsebobs. wamebis 

muqara52 da araadamianuri an Rirsebis Semlaxavi mopyrobis martivi Semadgenloba (1443-e muxlis 

pirveli nawili) ar eqvemdebareba savaldebulo Setyobinebas. saqarTvelos sisxlis samarTlis 

kodeqsis 376–e muxlis mixedviT, dasjadia piris qmedeba, roca xdeba mZime an gansakuTrebiT 

mZime danaSaulis momzadebis an Cadenis Sesaxeb informaciis Seutyobinebloba. sxva SemTxvevaSi, 

dasjadoba gamoiricxeba. Sesabamisad, pasuxismgebloba ar daekisrebaT pirebs, romlebmac wamebis 

muqaris an araadamianuri an Rirsebis Semlaxavi mopyrobis Sesaxeb informacia ar Seatyobines 

Sesabamis uwyebebs.  

am wesidan gamosavlad SeiZleba miviCnioT doqtrinis mosazreba, romlis mixedviTac, dana-

SaulSi Tanamonawileobis (daxmarebis) msgavsi xarisxis kavSiri arsebobs amsrulebels da sxva 

pirs Soris, romelic ar atyobinebs Sesabamis uwyebebs Cadenili danaSaulis Sesaxeb informacias 

                                                      
51 qarTul iuridiul literaturaSi arsebobs mosazreba, rom 1441–e muxlis „v“ qvepunqtiT msjavrdebisas ar moqme-

deben pirvel nawilSi ganaszRvruli miznebi. lekveiSvili m., muxli 1441, tyeSeliaZe g., sisxlis samarTlis zogadi 

nawili (meridiani, 2006, wigni I) 211. samwuxarod ar aris warmodgenili detaluri dasabuTeba aRniSnulisa da mxo-

lod da mxolod erTi winadadebiTa aRniSnuli avtoris mosazreba warmodgenili. maSin roca, saqarTvelos sisxlis 

samarTlis kodeqsi pirdapir adgens, rom 1441–e muxlis meore nawilis „v“ qvepunqtiT msjavrdebisTvis aucilebelia 

amave muxlis pirvel nawilSi gansazRvruli „qmedebis“ Cadena. qmedeba am SemTxvevaSi moicavs srul dispozicias da 

arcerT SemTxvevaSi ar aris gamarTlebuli mizniT determinirebuli danaSaulebi vaqcioT aseTis armqoned, motiviT 

gansazRvruli makvalificirebeli garemoebis arsebobisas.   
52 wamebis muqara adamianis uflebaTa evropuli sasamarTlos mier mier Sefasda, rogorc evrokvenciis me–3 muxlis 

sawinaaRmdego qmedeba da romelic saWiroebs zustad igive garantiebs, rac warmodgenil iqna zemoT saxelmwifoTa 

pozitiur–samarTlebrivi valdebulebebis TvalsazrisiT. ixileT, adamianis uflebaTa evropuli sasamarTlos [ECHR] 
2010 wlis 1 ivnisis ganCineba saqmeze Gafgen v. Germany, par 101–8.   
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da aqvs Sesabamisi samarTlebrivi garantis funqcia. zemoaRniSnul problemur SemTxvevebSi Se-

saZlebelia pasuxismgebloba saqarTvelos sisxlis samarTlis kodeqsis mixedviT, magram 376–e 

muxlis mxolod im nawilSi, romelic exeba danaSaulis momzadebas da ara Cadenas. amavdroulad, 

sagulisxmoa, rom aRniSnuli Teoria ar aris myarad fiqsirebuli da damkvidrebuli praqtika ar 

SeiZleba problemis mogvarebad ganvixiloT. aRniSnuli mecnieruli mosazreba garkveulwilad 

ugulebelyofs sisxlis samarTlis kodeqsis me-16 muxlis meore nawiliT gansazRvrul princips 

_ lex specialis derogat, lex generalis, radgan, Cemi azriT, 376–e muxli warmoadgens konkretul nor-

mas sisxlissamarTlebrivi dacvis obieqtis specifikurobidan gamomdinare, rac gamoricxavs das-

jadobas zogadi nawilis debulebebis kombinirebiT. 53 sakiTxisadmi interesis miuxedavad, am na-

Sromis farglebSi ar movaxdenT mis damatebiT komentirebas.  

aseve, aRsaniSnavia, rom saqarTvelos sisxlis samarTlis kodeqsi ar Seicavs „mimnebeblobis“ 

dasjis zogad debulebas54 da Sesabamisad, gamoiricxeba Teoriuli pasuxismgeblobac ki zemoaR-

niSnuli problemuri muxlebiT, roca danaSauli ukve dasrulebulia (376-e muxlis SemTxveva, 

roca danaSaulis Semadgenloba Cadenilia ukve).  

zemoT warmodgenili standartebi naTlad miuTiTeben, rom arasaTanado mopyrobis akrZalvis 

sakanonmdeblo definicia unda Seesabamebodes saerTaSoriso debulebebs da ar unda iZleodes 

imis SesaZleblobas, rom zogadad kolizia warmoiqmnas moqmed normebs Soris. kolizia, rogorc 

aseTi, ar warmoSobs problemas da igi SeiZleba samarTalSi arsebul dasaSveb xarvezadac miviC-

nioT, romelic samosamarTlo samarTliT gamoswordeba. Tumca, rodesac saqme exeba sisxlis sa-

marTlis normebs, romlebic saerTaSoriso valdebulebebidan gamomdinare normebs warmoadgenen, 

SeiZleba Semdegi saxis problemuri situaciebi warmoiSvas:  

 normaSefardeba ganxorcieldes diskriminaciulad – igiveobrivi tipis qmedebaTa Camdenebi 

SeiZleba gansxvavebulad (mkacrad/msubuqad) daisajon; 

 samarTalSefardebisas normaTa koliziam SeiZleba, saboloo jamSi, gamoiwvios sakanonm-

deblo bundovaneba, rac, Tavis mxriv, samomavlod SesaZloa piris pasuxismgeblobisgan gaTavi-

suflebis safuZveli gaxdes (Lex Certa principi);  

 gansxvavebul debulebebs SeiZleba sxvadasxva, masTan dakavSirebuli fakultaturi norma 

ukavSirdnebodes, ris Sedegadac kvlav diskriminaciuli SemTxveva gveqneba.55   

saqarTvelos sisxlis samarTlis kodeqsi wamebis danaSaulis Semadgenlobis paralelurad, 

Seicavs debulebas, romelic am ukanasknelTan koliziuria: 56 sicocxlisaTvis an janmrTelobi-

saTvis saSiSi ZaladobiT anda aseTi Zaladobis gamoyenebis muqariT.... moxelis an masTan gaTana-

brebuli piris mier ..., motyuebiT, SantaJiT an sxva ukanono qmedebiT piris iZuleba ganmartebis 

an Cvenebis micemisaTvis anda eqspertisa¬ – daskvnis micemisaTvis.  

aRniSnuli muxli pirdapir koliziaSi modis saqarTvelos sisxlis samarTlis kodeqsis 1441-

e muxlTan. SeuZlebelia imis zusti dadgena, Tu rodis unda iqnas gamoyenebuli aRniSnuli da 

rodis _ wamebis definicia. orive maTgani Seicavs identur Semadgenlobas da gramatikul-

semantikuri saxecvlilebisa da formulirebis diferencirebuli xasiaTis garda, araferia 

gansxvaveba. aRniSnulma sakmaod seriozuli problemebi SeiZleba warmoSvas kvalifikaciasTan da 

                                                      
53 turava m., sisxlis samarTali zogadi nawilis mimoxilva (me–8 gamocema, bona kauza, 2010) 273 ff; aseve, mWedliS-

vili-hedrixi q., sisxlis samarTali zogadi nawili danaSaulis gamovlinebis calkeuli formebi (meridiani, 2011) 239 
ff. 
54 wereTeli T., sisxlis samarTlis problemebi (meridiani, 2007, II tomi) 339. 
55 magaliTad saqarTvelos sisxlis samarTlis kodeqsis 1443–e muxlis Semdgom arsebul SeniSvnaSi miTiTebulia, rom 

sisxlissamarTlebrivi xandazmulobis vadebi ar vrceldeba wamebis, wamebis muqaris, aradamianuri da Rirsebis Semlax-

avi mopyrobis danaSaulebis SemTxvevaSi. Tuki, romelime sxva muxliT daiwyeba piris sisxlissamarTlebrivi devna, 

Sedegad misi qmedeba daisjeba ufro lmobierad vidre sxva SemTxveevbi. 
56 335–e muxlis meore nawilis `a“ qvepunqti. 
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adamianis uflebaTa samarTlis implementaciasTan dakavSirebiT. Sesabamisad, aucilebelia gamos-

woreba da 335-e muxlis meore nawilis „a“ qvepunqtis gauqmeba. araerT saerTaSoriso da adgi-

lobriv adamianis uflebaTa dacvis organizacias aRuniSnavs saqarTveloSi am problemis Sesaxeb. 

umetes SemTxvevaSi, gamoZiebebi arasaTanado mopyrobis faqtebze iwyeba da grZeldeba Sesabamisi 

samoxeleo danaSaulis SemadgenlobebiT, rac ar warmoadgens swor midgomas da gaumarTleblad 

lmobieri damokidebulebaa sakiTxisadmi, akrZalvis masStaburobidan da Taviseburebidan gamomdi-

nare.  

gaeros konvenciis arasaTanado mopyrobis akrZalvis imperatiuli danawesi moiTxovs imas, rom 

piri ar gaTavisufldes pasuxismgeblobisgan, roca igi zemoaRniSnul qmedebas Cadis zemdgomis 

brZanebis safuZvelze.57 danawesi sakmaod imperatiulia da miznad isaxavs imgvari qmedebebis Ta-

vidan acilebas, roca piri danaSauls sCadis sxva qvemdgomi piris meSveobiT. saqarTvelos ka-

nonmdebloba, am mxriv, garkveul xarvezs Seicavs. kerZod, „samxedro mosamsaxuris statusis Se-

saxeb“ saqarTvelos kanonis me-20 muxlis mexuTe punqtis Sesabamisad, kanonsawinaaRmdego brZane-

bis Sesrulebis SemTxvevaSi pasuxismgebloba ekisreba brZanebis gamcems. amgvari mowesrigeba sak-

maod problemuri iqneba im SemTxvevaSi, Tuki samxedro meTauri pirs arasaTanado mopyrobis gan-

xorcielebas ubrZanebs. ra Tqma unda, brZanebis gamcemi daeqvemdebareba pasuxismgeblobas, magram 

qmedebis uSualo Camdeni darCeba pasuxismgeblobis gareSe da mas aRniSnul garantias sZens ze-

moxsenebuli saqarTvelos kanoni, romelic am SemTxvevaSi sisxlis samarTlis blanketur normas 

warmoadgens. 

kidev erTi problema, romelic arsebobs wamebasTan mimarTebiT, aris wamebis muqaris defini-

cia, romelic xarveziania da Seicavs meTodologiurad araswor Sinaarss. normis mixedviT, isje-

ba wamebis pirobebis Seqmnis, mopyrobis an dasjis muqara. am SemTxvevaSi, aRsaniSnavia, rom wame-

bis danaSaulis Semadgenlobis definiciis mixedviT, „dasja“ warmoadgens subieqturi mxaris 

elements da muqaris Cadenisas SeuZlebelia misi ganxorcieleba. anu es aris sakanonmdeblo xar-

vezi, romelic, calke aRebuli, ar qmnis SeuTavseblobas saerTaSoriso valdebulebebTan, magram 

mainc umjobesia misi gamosworeba da cvlileba kanonmdeblobis srulyofisTvis.  

qarTul iuridiul literaturaSi gamoTqmulia mosazreba, rom arasaTanado mopyrobis 

amkrZalavi sisxlissamarTlebrivi kanonmdebloba Seicavs farTo debulebebs, romlebic arTule-

ben kvalifikacias. 58 am SemTxvevaSi qarTuli kanonmdeblobis sasargeblod unda aRiniSnos, rom 

aRniSnuli gamarTlebulia imis gamo, rom moxdes wamebis yvela samomavlo faqtis aRkveTa efeq-

turi sisxlissamarTlebrivi pasuxismgeblobis gziT. aseTi danaSaulebis SemTxvevaSi moqmedebs 

Ejusdem Generis principi, romelic uzrunvelyofs farTo Sinaarsis cnebebis da klauzulebis 

daviwroebasa da samosamarTlo samarTlis meSveobiT sajaro da kerZo interesebis dabalanse-

bas.59  

 

4. arasaTanado mopyrobis Sesaxeb saqarTvelos saproceso sisxlissamarTlebrivi kanonmdeb-

lobis Sesabamisoba saerTaSoriso standartebTan 

 

saqarTvelos kanonmdebloba garkveuli odenobiT Seicavs xarvezebs wamebis akrZalvis proce-

durulsamarTlebrivi aspeqtis TvalsazrisiTac, rac warmodgenili iqneba qvemoT.  

pirveli problema, romelic saqarTvelos realobaSi arsebobs da garkveulwiladac, aqtua-

luria, e.w. inkviziciurobis valdebulebis arSesrulebaa, Sesabamisi saproceso uflebamosilebis 

mqone pirTa mier. Tuki mosamarTlis winaSe iqneba piri warmodgenili, romelsac etyoba arasaTa-

                                                      
57 gaeros konvenciis meore muxlis mesame paragrafi. 
58 tyeSeliaZe g. (red), sisxlis samarTlis zogadi nawili (meridiani, 2006, wigni I) 201–217. 
59 Hallevy G., A Modern Treatise on the Principle of Legality in Criminal Law (Springer-Verlag Berlin Heidelberg, 2010) 156. 
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nado mopyrobis niSnebi, mas unda daekisros valdebuleba, acnobos aRniSnulis Sesaxeb Sesabamis 

uwyebebs da daakisros maT gamoZiebis valdebuleba. saqarTvelos sinamdvileSi, arsebuli praqti-

ka amis sawinaaRmdegoa da sxvadasxva organizacia aRniSnulis Secvlas iTxovs.60   

saqarTvelos sisxlis samarTlis axali saproceso kodeqsi dazaralebulis institutis mi-

marT aSkarad araloialuria da orientirs iRebs SejibrebiT marTlmsajulebaze. am fonze daza-

ralebulis statusis nivelirebis tendencia aRiniSneba. gansakuTrebiT sainteresoa es midgoma 

arasaTanado mopyrobis Sesaxeb kanonmdeblobasTan mimarTebiT. adamianis uflebaTa standartebiT, 

romlebic zemoT iqna warmodgenili, arasaTanado mopyrobis msxverpls unda hqondes imis garan-

tia, rom igi SeZlebs misi saCivris Sesaxeb miRebuli gadawyvetilebis Sedegze zemoqmedebas da 

gasaCivrebas. amis sapirispirod, saqarTvelos kanonmdebloba Seicavs or SemTxvevas, romelic 

problemur situacias qmnis dazaralebulTan mimarTebiT: 

 roca dazaralebuli mimarTavs saCivriT sagamoZiebo organoebs arasaTanado mopyrobis faq-

tebis garSemo da es ukanasknelni miiCneven, rom saxeze ar aris danaSaulis Semadgenlobis sava-

raudo niSnebi;  

 rodesac dazaralebuli mimarTavs sagamoZiebo organoebs, daiwyeba gamoZieba, magram igi Se-

wydeba Semdgom anda xdeba misi gaWianureba da araefeqturad warmarTva.  

pirvel SemTxvevas saqarTvelos 2009 wlis sisxlis samarTlis saproceso kodeqsi sagamoZie-

bo organoTa diskreciis sagnad miiCnevs da masze mxolod erTjeradi saprokuroro gasaCivrebis 

SesaZlebloba arsebobs. 61  sasamarTlo am procesSi ar monawileobs da arasaTanado mopyrobis 

savaraudo msxverpls ar aqvs imis ufleba, rom sasamarTlos winaSe daamtkicos mis saCivarSi 

warmodgenili faqtebi prima facie doneze affirmanti incumbit probatio principis Sesabamisad. 

analogiur mdgomareobasTan gvaqvs saqme, rodesac gamoZieba konkretuli saCivris safuZvelze 

iwyeba. am SemTxvevaSi, dazaralebuli darCenilia sruliad uuflebod da procesSi mas aqvs 

mxolod da mxolod pasiuri roli. misi uflebebi ZiriTadad informaciul xasiaTs atareben62  

da SeuZlebeli xdeba gamoZiebis Sewyvetis SemTxvevaSi misi sasamarTloSi gasaCivreba da sawi-

naaRmdegos dasabuTeba.63 damatebiT, aRsaniSnavia, rom sagamoZiebo moqmedebebis Catareba mxolod 

sisxlis samarTlis saqmis mxareebis (braldeba da braldebuli) prerogativaa. aRniSnuli ar 

aZlevs dazaralebuls imis SesaZleblobas, rom moaxdinos sasamarTlos efeqturi gamoyeneba im 

SemTxvevebSi, rodesac sagamoZiebo organoebi ar iZieben arasaTanado mopyrobis faqtebs da ar 

aqceven Sesabamis yuradRebas mniSvnelovan garemoebebs. dazaralebuls unda hqondes imis sruli 

SesaZlebloba, mimarTos sasamarTlos da moiTxovos mowmeTa dakiTxva, eqspertizis Catareba, 

sxvadasxva informaciis gamoTxova an moqmedebebis ganxorcieleba, raTa misi arasaTanado mopyro-

bis faqti iqnas gamoZiebuli.64 am gziT, aseve, SesaZlebeli unda iyos, gamoZiebisas miukerZoeb-

lobis an damoukideblobis Sesabamisobis Semowmebac, raTa miRweul iqnas procesSi saTanado, 

jerovani procedurebis ganxorcieleba. sasamarTlo kontroli am SemTxvevaSi imis garanti iqne-

ba, rom ar moxdeba dazaralebulis interesebis ugulebelyofa da adamianis uflebaTa samarTlis 

standartebi efeqturad ganxorciledeba. 

                                                      
60xuciSvili e., savaraudo politikuri motivaciis mqone sisxlis samarTlis da administraciul samarTaldarRvevaTa 

saqmeebis samarTlebrivi analizi (saia, 2012, nawili II). 
61 mutatis mutandis, sisxlis samarTlis saproceso kodeqsis 100–e da 101–e muxlebi. 
62 sisxlis samarTlis saproceso kodeqsis 56–58–e muxlebi.  
63 sisxlis samarTlis saproceso kodeqsis 106–e muxlis pirveli nawili. 
64 adamianis uflebaTa evropulma sasamarTlom [ECtHR] gansakuTrebuli xazi gausva gamoZiebis damoukideblobis da 

miukerZoeblobis princips saqarTvelos konteqstSi 2011 wlis 16 aprilis ganCinebaSi saqmeze, Enukidze and Girgvliani 

v. Georgia. aRniSnuli warmoadgens imis ilustracias, rom am sferoze sasamarTlo kontroli metad aucilebelia da 

yvela SemTxvevaSi unda ganxorcieldes, raTa samomavlod acilebul iqnas analogiuri SemTxvevebi da saxelmwifosTvis 

dakisrebuli pasuxismgebloba prevenciulad implementirdes erovnul samarTalSi da saerTo sasamarTloTa samarTal-

warmoebis praqtikaSi. 
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dRevandeli kanonmdeblobis mixedviT, sisxlis samarTlis saqmis gamoZiebis vada mibmulia 

sisxlissamarTlebrivi devnis xandazmulobis vadebze (arasaTanado mopyrobis SemTxvevaSi aseTi 

vada ar arsebobs). am fonze gansakuTrebiT mniSvnelovania is, rom gamomZieblebs daekisroT val-

debuleba, gamoZieba maqsimalurad SemWidroebul vadebSi ganaxorcielon, raTa uzrunvelyofil 

iqnas arasaTanado mopyrobis saqmeTa maqsimalurad mcire vadebSi ganxilva, radgan am SemTxvevaSi 

myisieri da zedmiwevniTi gamoZieba jerovani Sedegis dadgomis winapirobaa. gamoZiebis swrafad 

arwarmarTvis SemTxvevaSi unda arsebobdes aRniSnulis sasamarTloSi gasaCivrebis SesaZlebloba.  

arasaTanado mopyrobis saboloo sakiTxia sajaro rezonansis mqone saqmeebis gamoZiebisas 

gamWvirvaleobis dacva. aRniSnuli aucilebeli da mniSvnelovani komponentia gamoZiebis warsa-

marTavad. am SemTxvevaSi aucileblad unda arsebobdes SesaZlebloba, rom sxvadasxva organizacia 

iyos CarTuli gamoZiebis gamWvirvaleobis uzrunvelsayofad. magaliTad, iseT SemTxvevaSi, ro-

melic saqarTvelos cixeebSi dafiqsirda, aucilebelia, gamWvirvaleobis damatebiTi elementebis 

Semotana. am SemTxvevaSi saqarTvelos kanonmdebloba unda Seicavdes garkveul meqanizmebs, rom-

liTac gamoZiebas damatebiTi Riaobis valdebuleba daekisreba. dReis mdgomareobiT, gamoZieba 

mxolod misi keTili nebis Sesabamisad amJRavnebs informacias da arcerT sxva uwyebas, magali-

Tad, saxalxo damcvelsac ki, ar aqvs ufleba, miiRos informacia gamoZiebis farglebSi ganxor-

cielebul qmedebaTa Sesaxeb an ganaxorcielos masze monitoringi.65 

   

daskvna 

 

zemoaRniSnuli naSromi warmoaCens ramdenime problemur aspeqts, romelic saqarTvelos mate-

rialur da saproceso sisxlissamarTlebriv kanonmdeblobaSi arsebobs, arasaTanado mopyrobis 

saerTaSoriso standartTan Sesabamisobis TvalsazrisiT.  

identificirebul iqna ramdenime saintereso sakiTxi, romelic gansakuTrebul yuradRebas 

ipyrobs _ arasaTanado mopyrobis akrZalvis sisxlissamarTlebrivi debulebebi ar aris srulyo-

fili da ar Seesabameba saerTaSorisosamarTlebriv debulebebs; saprocesosamarTlebrivi Tvalsa-

zrisiT, arsebobs problemebi savaraudo dazaralebulis statusTan dakavSirebiT, ar arsebobs 

sasamarTlo kontroli, araadamianuri da Rirsebis Semlaxavi mopyrobis SemTxvevaSi ar arsebobs 

sagamoZiebo organoTaTvis Setyobinebis valdebuleba. aRniSnulis paralelurad, warmoCinda 

sxvadasxva problema, romlebic sxva faqtorebTan fakultaturad an erTianad, kumulaciurad 

iwveven arasaTanado mopyrobis faqtebis gamoZiebis xelSeSlas da braleul pirTa sisxlissamar-

Tlebriv pasuxisgebaSi micemas.  

2004 wlis Semdeg saqarTvelom mniSvnelovani progresi ganicada arasaTanado mopyrobis akr-

Zalvisa da Sesabamisi gamoZiebis warmarTvis TvalsazrisiT. cvlilebebi da damatebebi ganxor-

cielda kanonmdeblobaSi, Seicvala da daixvewa Sesabamis organoTa praqtikac, magram aman saerTo 

suraTi mainc ver gamoaswora. 2012 wels saqarTvelos mTliani mosaxleoba darwmunda, rom ara-

saTanado mopyroba kvlav Zalian didi problemaa saqarTvelos realobaSi da TanamedroveobaSi. 

Sors varT im azrisgan, rom mxolod kanonmdeblobis problemebi warmoadgenen zemoaRniSnulis 

erTaderT mizezs, magram aucileblad unda aRiniSnos, rom mkacri prevenciuli RonisZiebebis 

pirobebSi ufro metad iqneboda SesaZlebeli arasaTanado mopyrobis faqtebis Tavidan acileba.  

arasaTanado mopyroba mxolod maSin iqneba srulyofilad minimizebuli, rodesac kanonmdeb-

loba iqneba gamarTuli, saerTaSoriso standartebis Sesabamisi, romelic akrZalavs amgvar qmede-

bebs da daadgens efeqturi gamoZiebis valdebulebas. am pirobebSi SesaZlo danaSaulis Camdenebi 

dainaxaven, rom mkacri da adekvaturi pasuxi arsebobs danaSaulis CamdenTa mimarT da es maT 

                                                      
65 saqarTvelos organuli kanonis „saqarTvelos saxalxo damcvelis Sesaxeb“ Sesabamisad, saxalxo damcvels sisxlis 

samarTlis saqmis masalebis gacnobis ufleba aqvs mxolod samarTalwarmoebis dasrulebis Semdeg. 
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samomavlo qmedebebs minimumamde daiyvans. dausjeloba da ganukiTxaoba yvelaze metad ganapiro-

bebs arasaTanado mopyrobis gavrcelebas. nebismieri sistemis Riaoba da danaSaulis Setyobinebis 

faqtis dasjadad gamocxadeba iqneba damatebiTi elementi, romelic samomavlod uzrunvelyofs 

arasaTanado mopyrobis Tavidan acilebas.  

arasaTanado mopyrobis akrZalva dResdReobiT nebismieri saxelmwifos minimaluri moTxovnaa. 

ar SeiZleba visaubroT civilizebul erze, rodesac qveyanaSi wamebis an aradamianuri da Rirse-

bisSemlaxavi mopyrobis problemaa. es yvelaferi ufro metad usvams xazs arasaTanado mopyrobis 

kanonmdeblobis srulyofis da saerTaSoriso standartebTan gaTanabrebis valdebulebis uzrun-

velyofis aucileblobas.  
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Prohibition of Ill-Treatment under Substantive and Procedural  

Criminal Law of Georgia and Its Compatibility with International Standards   

 

Giorgi Burjanadze

 

 

This article summarizes international standards about prohibition of ill-treatment that have binding 

legal effect on Georgia. The practice of European Court of Human Rights, text and general comments of 

the Convention against Torture (CAT) and relevant Council of Europe Committee for the Prevention of 

Torture standards are primary targets in this article. It analyzes core provisions of Georgian Criminal Law 

and Procedure and concentrates on the compatibility of the legislation with the above mention sources, 

which provide mandatory regulations for the respective Contracting States, including Georgia.  

The first part of the article provides respective standards that are related to the substantive Criminal 

Law provisions. It includes – Criminalization of the Crime of Torture, Inhuman and Degrading Treatment 

or Punishment, definition of ill-treatment, modes of criminal liability, principle of aut dedere, aut judicare 

for the purpose of the prohibition of ill-treatment, prohibition of pardon, amnesty or early parole for the 

perpetrators of torture and proportionality of the sentences.  

The second part tries to identify general positive measures the states should take in order to ensure 

compliance with the requirements of the prohibition of torture. The focus is on procedural guarantees 

such as necessity of investigation of each case, obligation to prosecute a person when there is prima facie 

case, independence and impartiality of the investigation, rights of the victims and other aspects which are 

known as Positive Obligations of Contracting States under European Convention of Human Rights. 

Special emphasis is added to the fact that victims should have some sort of possibility to apply to the 

court and appeal the decisions or inactions of the prosecutors.  

The next part of this article is identifying respective Georgian substantive Criminal Legislation and 

simultaneously checks compatibility of the above mentioned international standards. Core aspects 

identified to be inconsistent with Georgian International obligations, in this regard, are the following:  

 Definition of the Crime of Torture fails to be in conformity with an Article 1 of the CAT, since it 

omits discrimination motive in alternative to intra vires enumerated purposes of the crime of 

Torture;  

 Discrimination in case of crime of torture is regarded as aggravated circumstance (in conjunction, 

not alternative with “Purpose Elements”) but its grounds are not open-ended and closed list is 

provided;  

 Article 376 of Georgian Criminal Code criminalizes non-reporting to state authorities about the 

crimes committed. But the Crime of Inhuman and Degrading Treatment does not fall under that 

category and this makes the prevention of torture more difficult;  

 In concurrence with the Crimes of Ill-Treatment, there are several crimes with broad definitions 

that create collision with the former and it makes the prosecution more complicated;  

 Georgian Legislation gives a possibility to punish only the superiors, not actual perpetrators when 

ill-treatment is committed by the militaries.  

Lastly the article concentrates on the compatibility of Georgian Criminal Procedure Code of Georgia 

with respective positive obligations concerning prevention of Ill-treatment. Several problematic aspects 

have been revealed by the author:  

 Victims’ rights are disregarded by Georgian Criminal Procedure Code of Georgia, due to 

sympathy towards adversarial proceedings, thus victims are barred from the access to the court 

when they don’t agree with the prosecutors’ decisions or inactions;  

                                                      

 Master of Law, LL.M, Assistant Professor of East European University.  
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 There are no enough guarantees for the victims of ill-treatment to ensure prompt and 

comprehensive investigation of the crimes;  

 Widespread acts of ill-treatments fell short from the scrutiny of the public at large or other 

institutions and there are no guarantees for the transparent investigation.  

The conclusion briefly describes all the problems of incompatibility of Georgian Substantive and 

Procedural Criminal Legislation with International Standards and regards them as one of causes of not 

solving the problem of ill-treatment in Georgia. The author regards this factor in isolation, but also in the 

light of other forms of prevention of ill-treatment.  



baCana jiSkariani, sisxlis samarTlis saerTaSoriso sasamarTlo 

81 

sisxlis samarTlis saerTaSoriso  

sasamarTlo da misi kompetencia 

 

baCana jiSkariani 

 

Sesavali 

 

sisxlis samarTlis saerTaSoriso sasamarTlos erT-erTi umniSvnelovanesi adgili uWiravs 

Tanamedrove saerTaSoriso sisxlis samarTlis sistemaSi. saerTaSoriso doneze sisxlissamar-

Tlebrivi pasuxismgeblobis Temam gansakuTrebuli aqtualoba pirveli msoflio omis Semdgom 

SeiZina. amiT SeiZleba iTqvas, rom es Tema istoriul WrilSi SedarebiT axalagazrdaa da is 

mudmiv siaxleebs ganicdis.1 marTalia, kanti bevrad ufro adre moiTxovda adamianis uflebebisa 

da mSvidobis saerTaSoriso samarTlis meSveobiT dacvas, magram konkretuli ganxorcieleba am 

ideam mudmivmoqmedi sisxlis samarTlis saerTaSoriso sasamarTlos saxiT mxolod meoce sauku-

neSi hpova.2 mocemul statiaSi, ZiriTadad, yuradReba daeTmoba swored am sasamarTlos ufleba-

mosilebis calkeul sakiTxebs.   

 

1. saerTaSoriso sisxlis samarTlis ganviTarebis mokle istoria 

 

pirveli msoflio omis dasrulebis Semdeg xeli moewera versalis xelSekrulebas, sadac ga-

marjvebulma mxareebma daafiqsires moTxovna, rom Cadenili omis danaSaulebis gamo saerTaSori-

so tribunalis winaSe warmdgariyo germaniis imperatori vilhelm meore. pasuxi unda egoT sxva 

germanel samxedro maRalCinosnebsac. es idea praqtikaSi ver ganxorcielda, radgan imperatorma 

TavSesafari miiRo holandiaSi da misi gadmocema ar moxda. germanulma mxarem, aseve, ar gadasca 

samxedro damnaSaveebi.3 

meore msoflio omis damTavrebis Semdeg isev dadga holokostis Tu sxva danaSaulebis Cade-

nis gamo sxvadasxva piris saerTaSoriso pasuxismgeblobis sakiTxi. 1945 wels londonSi xel-

mowerili SeTanxmebis safuZvelze Seiqmna saerTaSoriso samxedro tribunali, romlis proceseb-

ic aTi Tvis ganmavlobaSi mimdinareobda niurnbergSi. 1946 wlis pirvel oqtombers gamotanil 

iqna ganaCenebi: 12 sasikvdilo ganaCeni, 3 samudamo patimroba, 4 xangrZlivi sapatimro vada da 3 

gaTavisufleba. amis Semdeg civi omis gamo es tribunali metjer ar Sekrebila.4 niurnbergis 

procesi saerTaSoriso danaSaulebis gamo damnaSaveebis saerTaSoriso tribunalis winaSe pasux-

isgebaSi micemis pirveli precedenti iyo.5 amave modelze iyo agebuli tokios tribunalic. 

1993 wels gaeros uSiSroebis sabWom miiRo gadawyvetileba yofili iugoslaviis saqmeebze 

saerTaSoriso sisxlis samarTlis sasamarTlos Seqmnis Sesaxeb. es iyo uSiSroebis sabWos erT-

erTi damatebiTi organo da misi SeqmniT sabWom Tavisive uflebamosilebis gafarTovebis sainte-

reso precedenti Seqmna.6 1993 wlidan moyolebuli, am sasamarTlom mravali saqme ganixila da 

                                                           
 samarTlis doqtori, aRmosavleT evropis universitetis asocirebuli profesori. 
1 Contag C., Der Internationale Strafgerichtshof im System kollektiver Sicherheit, Baden-Baden, 2009, 44. 
2  Engelhart M., Der Weg zum Völkerstrafgesetzbuch – eine kurze Geschichte des Völkerstrafrechts, JURA,  2004,734. 
3 Heilmann D., Die Effektivität des Internationalen Strafgerichtshofs, Baden-Baden, 2006, 32 da Semdegi. 
4 Satzger H., Internationales und Europäisches Strafrecht, 5. Auflage, Baden-Baden, 2011, § 13, Rn. 10 da Semdegi. 
5 Engelhart M., Der Weg zum Völkerstrafgesetzbuch – eine kurze Geschichte des Völkerstrafrechts, JURA,  2004, 737. 
6 Satzger H., Internationales und Europäisches Strafrecht, 5. Auflage,  Baden-Baden,  2011, § 13, Rn. 19. 
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misi saqmianoba, savaraudod, kidev garkveuli xani gagrZeldeba. SemdgomSi ki axali faqtebis 

ganxilva ukve nacionaluri sasamarTloebis doneze moxdeba.7 

mogvianebiT, 1994 wels, ruandis mTavrobis Txovnis safuZvelze, isev gaeros egidiT, Seiqmna 

ruandis tribunali, romlis muSaobac iugoslaviis tribunalis msgavsad, savaraudod, 2014 

wlis CaTvliT gagrZeldeba. sasamarTlos ganxilvis sagania, ZiriTadad, ruandis teritoriaze 

Cadenili genocidis sakiTxebi.8 gaeros egidiT Seqmnili sasamarTloebis damaxasiaTebeli niSania 

is, rom mxolod specialuri SemTxvevebisTvis da garkveuli drois farglebiT iqmnebian, anu maT 

mudmivmoqmedi xasiaTi ar gaaCniaT, amitomac maT rogorc Ad-hoc tribunalebs ise moixsenieben. 

 

2. sisxlis samarTlis saerTaSoriso sasamarTlo 

 

mudmivmoqmedi sisxlis samarTlis saerTaSoriso sasamarTlos Seqmnis aucilebloba sxvadasxva 

mizeziT iyo ganpirobebuli. erTi mxriv, ar aris saWiro yovel calkeul SemTxvevaSi droebiTi 

tribunalebis dafuZneba, rac sxvadasxva organizaciul, samarTlebriv da politikur sirTules-

Tan aris dakavSirebuli da meore mxriv, maTi moqmedebis samarTlebrivi safuZvlebi kritikis 

sagani xSirad xdeba.9 

1998 wlis ivnisSi, romSi, gaeros egidiT mowveul iqna konferencia sisxlis samarTlis 

saerTaSoriso sasamarTlos statutis SemuSavebis Taobaze, romelic ivlisSi 120 saxelmwifos 

mier misi miRebiT dasrulda. sul monawileobas iRebda 160 saxelmwifo, 17 saxelmwifoTaSorisi 

da 250-ze meti arasamTavrobo organizacia.10 romis statutis 126-e muxlSi ganisazRvra, rom is 

ZalaSi Sevidoda 60 saxelmwifos mxridan ratifikaciis SemTxvevaSi. es ricxvi 2002 wlis 

aprilSi iqna miRweuli da ivlisSi statutma oficialuri Zala SeiZina, riTac sasamarTloc 

dafuZnda (adgilsamyofeli haaga).11 sasamarTlo 2003 wlis martidan Seudga muSaobas. misi kom-

petencia saqarTvelozec vrceldeba.  

 

3. sisxlis samarTlis saerTaSoriso sasamarTlos statusi saerTaSoriso samarTlis sistema-

Si 

 

haagis sasamarTlos warmoSobis istoria mWidrod aris dakavSirebuli gaerosTan. mis para-

lelurad arsebuli Ad-hoc tribunalebi gaeros uSiSroebis sabWos rezoluciebis safuZvelze 

Seiqmna da Sesabamisad, erTgavarad, mis damatebiT organoebad iqca. individualurad wevri sax-

elmwifoebis Tanxmoba tribunalebis dafuZnebisaTvis arc ki iyo saWiro.12 marTalia, sisxlis 

samarTlis saerTaSoriso sasamarTloc gaeros farglebSi warmoiSva, magram misi samarTlebrivi 

safuZvlebi bevrad gansxvavdeba droebiTi sasamarTloebisgan. misi amosavali wertilia saxelm-

wifoebis mxirdan xelmowerili saerTaSoriso xelSekruleba. am xelmowerisa da ratifikaciis 

gareSe statutis moqmedeba saxelmwifoze ar vrceldeba. maSasadame, TiToeuli saxelmwifo Tvi-

Ton wyvets, uSiSroebis sabWos mxridan miRebuli gadawyvetilebebisgan gansxvavebiT, miuerTdes 

Tu ara aRniSnul dokuments.13 

                                                           
7 Ambos K., Internationales Strafrecht, 2. Auflage,  München, § 6 Rn. 34 da Semdegi; <http://www.icty.org/> 
8 tribunalis oficialuri saitia <http://www.unictr.org/>. 
9 Fixson O., Der Internationale Strafgerichtshof: Seine Entstehung und seine Stellung im Völkerrecht, krebulSi Internationale Straf-

gerichte, Kirsch, S. Baden-Baden, 2005, 210. 
10 romis konferenciasTan dakavSirebiT ix.  Werle G., Völkerstrafrecht, Tübingen, 2003,59 da Semdegi; Junck C., Die Gerich-

tsbarkeit des Internationalen Strafgerichtshofs, Frankfurt am Main, 2006, Rn. 10 da Semdegi.  
11 Satzger H., Internationales und Europäisches Strafrecht, 4. Auflage, Baden-Baden, § 14, Rn. 3. 
12

 Fixson O., Der Internationale Strafgerichtshof: Seine Entstehung und seine Stellung im Völkerrecht, krebulSi Internationale Straf-

gerichte, Kirsch, S. Baden-Baden, 2005, 213. 
13 iqve, 214. 
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sisxlis samarTlis saerTaSoriso sasamarTlo damoukidebeli saerTaSoriso organizaciaa da 

amis gamoxatulebaa romis statutis meoTxe muxli, sadac pirdapiraa miTiTebuli, rom is aris 

saerTaSoriso samarTlis subieqti. TiToeuli saxelmwifo, romelic miuerTdeba mas, aRiarebs 

sasamarTlos am statuss.14 

gaerosa da sisxlis samarTlis saerTaSoriso sasamarTlos urTierTobis sakiTxi calke erT 

dokumentSi an muxlSi ar aris mowesrigebuli. magaliTad, romis statutis me-13 muxlis `b~ 

punqtis Tanaxmad, gaeros uSiSroebis sabWos SeuZlia mimarTos sasamarTlos saerTaSoriso xa-

siaTis danaSaulebTan dakavSirebiT. 115-e muxlSi saubaria sasamarTlos muSaobis dafinansebaze, 

sadac erT-erT damfinanseblad gaeroc aris moxseniebuli. es gansakuTrebiT im xarjebs exeba, 

romelic gaeros uSiSroebis sabWos mier wardgenili saqmeebis gamo warmoiSoba. 

zemoaRniSnuli normebis garda, gaerTianebuli erebis organizaciasa da sasamarTlos Soris 

urTierToebebs awesrigebs 2004 wlis specialuri xelSekruleba.15 misi dadeba statutis meore 

muxlSi iqna Tavidanve gaTvaliswinebuli da ZiriTadad iseT teqnikur sakiTxebs exeba, rogori-

caa, informaciis gacvla, administraciuli sakiTxebi da a.S.16 

 

4. sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqcia 

4.1. iurisdiqcia ratione materiae 

 

sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqcia vrceldeba romis statutis me-5 

muxlSi mocemul oTx danaSaulze: genocidi, adamianurobis winaaRmdeg mimarTuli danaSaulebi, 

omis danaSaulebi da agresia. es Semadgenlobebi cal-calke, momdevno muxlebSi aris ganmarte-

buli, Tumca am statiaSi maT detalur ganxilvas ar SevudgebiT.17 sainteresoa is momenti, rom  

124-e muxlSi omis danaSaulebTan mimarTebiT sasamarTlos iurisdiqciis SezRudvis SesaZleblo-

ba iqna Cadebuli, kerZod, saxelmwifos, romelic miuerTdeba statuts, SeuZlia moiTxovos, rom 

am statutis misTvis ZalaSi Sesvlidan Svidi wlis ganmavlobaSi haagis sasamarTlos iurisdiq-

cia omis danaSaulebze masTan mimarTebiT ar gavrceldes, Tu danaSauli savaraudod Cadenilia 

misi moqalaqis mier an mis teritoriaze.18 amavdroulad, saxelmwifos aqvs ufleba, nebismier 

dros ukan waiRos es moTxovna.  

2010 wlis ivnisamde SezRudva agresiis Semadgenlobazec vrceldeboda. sasamarTlo agresiis 

saqmeebs ver ganixilavda, radgan Tavidan misi definicia ar Camoyalibebula. es 2010 wels ugan-

dis dedaqalaq kampalaSi mowveul konferenciaze moxerxda, sadac mxareebi erTian definiciaze 

SeTanxmdnen.19 miuxedavad amisa, dReis mdgomareobiT sasamarTlos iurisdiqcia agresiaze mainc ar 

vrceldeba. mxareebma amis vadad 2017 wlis 1 ianvari daTqves. garda amisa, iurisdiqciis aqtiva-

ciisTvis saWiroaAdaTqmuli TariRis dadgomis mere wevr saxelmwifoTa 2/3-is mxardaWera.20 

 

4.2. iurisdiqcia ratione temporis 

 

romis statutis me-11 muxli gansazRvravs sasamarTlos iurisdiiqciis sakiTxs drosTan mi-

marTebiT. sisxlis samarTlis saerTaSoriso sasamarTlos kompetencia vrceldeba mxolod im 

danaSaulebze, romlebic Cadenil iqna statutis ZalaSi Sesvlis Semdgom (1.7.2002). Tu saxelm-

                                                           
14 iqve, 215. 
15 Seidel G., Stahn C., Das Statut des Weltstrafgerichtshofs, JURA, 1999, 15. 
16 Heilmann D., Die Effektivität des Internationales Strafgerichtshofs, Baden-Baden, 2006, 61. 
17 Ambos K., Zur Rechtsgrundlage des Internationalen Strafrechts, ZStW, 1999, 192 da Semdegi. 
18 Meißner J., Die Zusammenarbeit mit dem Internationalen Strafgerichtshof nach dem Römischen Statut,  München, 2003, 49.  
19 kampalas konferenciasTan dakavSirebiT ix. Safferling C., Internationales Strafrecht, Heidelberg u.a.,  2011, §6, Rn. 172. 
20 Safferling C., Internationales Strafrecht, Heidelberg u.a., 2011, § 6, Rn. 173. 
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wifo Tavidanve ar iyo mierTebuli romis statuts da es mogvianebiT gaakeTa, maSin masTan mi-

marTebiT iurisdiqcia isev izRudeba. misi aTvla daiwyeba am saxelmwifos mxridan statutis 

savaldebulod aRiarebis Semdgom (Sead., 126-e muxlis meore nawili). magaliTad, Tu saxelmwi-

fo miuerTda 2005 wels, iurisdiqciac am droidan Cadenil danaSaulebze aiTvleba da ara 2002 

wlidan, magram saxelmwifos aqvs ufleba, mimarTos sasamarTlos da aRiaros misi iurisdiqcia 

manamde Cadenil danaSaulebzec. Tumca iurisdiqciis farglebi 2002 wlis pirvel ivliss ver 

gascdeba, rac ar unda amis survili hqondes ganmcxadebels. saqarTvelos da konkretulad, af-

xazeTis magaliTs Tu aviRebT, rac ar unda myari mtkicebulebebi arsebobdes genocidTan an sxva 

mZime danaSaulebTan dakavSirebiT, sakiTxi saerTaSoriso sasamarTlos winaSe gansaxilvelad ver 

gava, radgan danaSaulebi 2002 wlamde iqna Cadenili. xolo e.w. samxreT oseTTan dakavSirebiT, 

iurisdiqcis TvalsazrisiT, drois TvalsazrisiT problema ar arsebobs.    

 

4.3. iurisdiqcia ratione personae 

 

sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqcia mxolod fizikur pirebze 

vrceldeba. amaze erTmniSvnelovnad statutis 25-e muxlis pirveli nawili miuTiTebs. nebismieri 

fizikuri piri, vinc saerTaSoriso xasiaTis danaSauls Caidens, pasuxs agebs individualurad. 

fizikur pirebze aqcentis gakeTeba ar niSnavs imas, rom saxelmwifoebis pasuxismgeblobis sakiT-

xi saerTod Riad rCeba. saxelmwifoebs Soris davis garkveva ar aris romis statutisa da sis-

xlis samarTlis saerTaSoriso sasamarTlos ganxilvis sagani. es ganekuTvneba sxva sasamarTlos, 

kerZod, marTlmsajulebis saerTaSoriso sasamarTlos (ICJ) kompetencias.21 romis statutis 25-e 

muxlis meoTxe nawilSic aRniSnulia, rom fizikuri pirebis individualuri pasuxismgebloba ar 

gamoricxavs saerTaSoriso samarTlis mixedviT saxelmwifoebis pasuxismgeblobis sakiTxs.  

iurisdiqciis gavrcelebis sakiTxi damokidebulia danaSaulis Camdeni piris asakzec. danaSau-

lis Cadenis droisaTvis is 18 wlis asaks miRweuli unda iyos. yuradReba unda mieqces imas, 

rom es daTqma mxolod am sasamarTloze vrceldeba da ara nacionalur sasamarTloebze. Tu piri 

saqarTveloSi Caidens, magaliTad, genocids, savsebiT SesaZlebelia, misi qarTuli sasamarTlos 

mier pasuxisgebaSi micema 14 wlis asakidan.22 Tavis droze mxareebis mier 18 wlis asakis dadge-

na im pragmatuli miznidan gamomdinare moxda, rom realurad romis konferenciis ganmavlobaSi 

SeuZlebeli iyo wevr saxelwifoebs Soris SeTanxmeba arasrulwlovanTa sisxlissamarTlebrivi 

pasuxismgeblobis detalebze.23 

 

4.4. iurisdiqcia ratione loci 

 

sasamarTlos iurisdiqcia vrceldeba im danaSaulebze, romlebic Cadenil iqna xelSekrulebas 

mierTebuli saxelmwifos teritoriaze – anu saqme gvaqvs teritoriulobis principTan (mux. 12). 

es wesi sazRvao an sahaero xomaldze Cadenil danaSaulebzec vrceldeba, Tu isini registrire-

bulni arian am saxelmwifoSi. romis statuti iTvaliswinebs aqtiuri personalurobis princip-

sac _ anu is vrceldeba statutis monawile saxelmwifoebis moqalaqeebis mimarTac, Tu maT 

danaSauli arawevri saxelmwifos teritoriaze Caidines.24 amavdroulad, SesaZlebelia im pirebis 

pasuxgebaSi micemac, romlebic, marTalia, arawevri saxelmwifoebis moqalaqeebi arian, magram 

danaSauli wevri saxelmwifos teritoriaze Caidines. magaliTad, Tu amerikis SeerTebuli Sta-

                                                           
21 sasamarTlos oficialuri saitia http://www.icj-cij.org/. 
22 Safferling C., Internationales Strafrecht, Heidelberg u.a.,  2011, § 7,  Rn. 16. 
23 Satzger H., Internationales und Europäisches Strafrecht, 5. Auflage, Baden-Baden , 2011, § 14, Rn. 6.  
24 Contag C., Der Internationale Strafgerichtshof im System kollektiver Sicherheit, Baden-Naden, 2009, 59. 

http://www.icj-cij.org/
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tebis moqalaqe (aSS ar aris statuts mierTebuli) Caidens statutiT gaTvaliswinebul Ddana-

Sauls saqarTvelos teritoriaze, saqarTvelos sasamarTloebis winaSe sruliad uproblemod 

SesaZlebelia amerikis moqalaqis wardgena, radgan saqarTvelo statutis wevri qveyanaa. 

 

5. sasamarTlos amoqmedebis meqanizmebi (Trigger Mechanisms) 

5.1. saxelmwifos mimarTva 

 

imisaTvis, rom sasamarTlom realurad ganixilos calkeuli saqmeebi, sakmarisi ar aris mxo-

lod zemoT aRwerili kompetenciebis arseboba. bevrad ufro gadamwyvetia problemuri sakiTxe-

bis sasamarTlos winaSe dayeneba, raTa man daiwyos ganxilva.25 romis statutis me-13 muxli amis 

Semdeg gzebs iTvaliswinebs: saxelmwifos mimarTva, gaeros uSiSroebis sabWos mimarTva da  

bralmdeblis mimarTva.  

xelSekrulebis monawile nebismieri saxelmwifo uflebamosilia, mimarTos TxovniT sasamar-

TlosTan moqmed bralmdebels im situaciasTan dakavSirebiT, sadac, misi azriT, SeiZleba adgili 

hqondes statutiT gaTvaliswinebul danaSauls. Txovnis safuZvelze bralmdebeli swavlobs 

saqmes da adgens, aris Tu ara vinmesTvis braldebis wayeneba aucilebeli (mux. 14). saxelmwifom 

SeZlebisdagvarad saqmeze arsebuli masalebic unda waradginos. es gza nebismier saxelmwifos 

aZlevs saSualebas, mimarTos bralmdebels, ganurCevlad imisa, savaraudo danaSaulebi mis teri-

toriaze iqna Cadenili Tu sxva wevri saxelmwifos teritoriaze. magaliTad, germaniis saxelm-

wifos SeuZlia mimarTos bralmdebels TxovniT, italiaSi Cadenil danaSaulebTan dakavSirebiT 

da amisaTvis sulac ar aris aucilebeli, rom germanias am saqmeebTan rame akavSirebdes.26 

saxelwifos mxridan mimarTvaSi, upirveles yovlisa, xelSekrulebis monawile saxelmwifo 

igulisxmeba. me-14 muxli xazgasmiT da erTmniSvnelovnad saubrobs amaze. miuxedavad amisa, me-12 

muxlis mesame nawili arawevr saxelmwifoebsac aZlevs saSualebas, aRiaron sasamarTlos iuris-

diqcia da es SezRudva maTTvis moixsneba.27 garda amisa, wevr saxelmwifoebs SeuZliaT mimarTon 

bralmdebels sakuTar teritoriaze Cadenil danaSaulebTan dakavSirebiT. amaze statutSi pirda-

pir arsad aris miTiTebuli, Tumca is ar gamoricxavs am gzas da sasamarTlos praqtikaSic ukve 

mimdinareobs msgavsi mimarTvis safuZvelze saqmeebis Seswavla (kongo, uganda, centraluri afri-

kis respublika).28 

pirdapiri pasuxi imaze, saxelmwifos mxridan mimarTvis dros bralmdebeli saqmis Seswavli-

sas da gamoZiebisas konkretul pirTa wriT unda Semoifarglos, Tu TviTon iniciatori mxaris 

mimarTac awarmoos gamoZieba, arsad weria. Tumca, rogorc ukve iTqva, saxelmwifos mxridan mi-

marTva xdeba garkveuli `situaciis~ Sesaswavlad da es aZlevs bralmdebels saSualebas, saqme 

yovelmxriv Seiswavlos da konkretuli pirTa wriT ar Semoifarglos.29 

me-13 muxli garkveul bundovanebas Seicavs im formulirebiTac, rom saxelmwifo bralmde-

bels mimarTavs `Cadenil~ danaSaulebTan dakavSirebiT, anu sityvasityviTi gagebiT Tu mivudge-

biT, gamodis, rom saubaria mxolod ukve Cadenil danaSaulebze da sasamarTlo ver ganixilavs 

im danaSaulebs, romlebic Cadenil iqna mimarTvis gakeTebis Semdgom im situaciis farglebSi, 

razec moxda saerTod mimarTva. es midgoma, ra Tqma unda, ar iqneboda gamarTlebuli. sasamar-

Tlos uflebamosileba mimdinare an axlad Cadenil danaSaulebzec (situaciis farglebSi) 

vrceldeba, winaaRmdeg SemTxvevaSi, iniciator saxelmwifos yovel axal savaraudo danaSaulze 

                                                           
25 Satzger H., Internationales und Europäisches Strafrecht, 5. Auflage, Baden-Baden,  2011, § 14, Rn. 12. 
26 Sead., Meißner J., Die Zusammenarbeit mit dem Internationalen Strafgerichtshof nach dem Römischen Statut,  München 2003, 53.  
27 Junck C., Die Gerichtsbarkeit des Internationalen Strafgerichtshofs, Frankfurt am Main, 2006, Rn. 459. 
28 Sead., Safferling C., Internationales Strafrecht,  Heidelberg u.a. 2011, § 7,  Rn. 18. 
29 Junck C., Die Gerichtsbarkeit des Internationalen Strafgerichtshofs, Frankfurt am Main, 2006, Rn. 480. 
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axali mimarTvis gakeTeba mouwevda, rac savsebiT arapraqtikuli gzaa.30 romis statutis 53-e 

muxlSi (naw. 1, punqti a), sadac saubaria gamoZiebis dawyebis winapirobebze, formulireba mka-

fiod da gasagebad aris gakeTebuli da miTiTebulia ukve Cadenil an mimdinare danaSaulebze.  

 

5.2. gaeros uSiSroebis sabWos mimarTva 

 

sisxlis samarTlis saerTaSoriso sasamarTlos amoqmedebis meore mniSvnelovani meqanizmia 

gaeros uSiSroebis sabWos mimarTva bralmdeblisadmi. Tu dadgeba iseTi situacia, romlis fon-

zec Cndeba varaudi imisa, rom adgili aqvs statutiT gaTvaliswinebuli danaSaulebis Cadenas, 

gaeros qartiis VII Tavis farglebSi, uSiSroebis sabWos SeuZlia mimarTos bralmdebels situa-

ciis SeswavlasTan dakavSirebiT (mux. 13, punqti b). Tu ra formiT xdeba mimarTva, iqneba es 

rezolucia Tu araformaluri aqti, konkretulad gansazRvruli ar aris. Tumca uSiSroebis 

sabWo moqmedebs qartiis VII Tavis farglebSi da iq saubaria mSvidobisaTvis Seqmnil 

safrTxeebze, romlis dasadgenadac sabWos mxridan formaluri, oficialuri aqtis miRebaa au-

cilebeli, Sesabamisad, igive SeiZleba iTqvas braldebulisaTvis mimarTvasTan dakavSirebiTac.31 

uSiSroebis sabWos mxridan mimarTvis gakeTebisa erT-erTi bolo magaliTi iyo rezoluciis 

miReba libiasTan dakavSirebiT 2011 wlis TebervalSi.32 es ukve meore precedentia im saxelmwi-

fosTan mimarTebiT, romelic saerTod ar aris romis statuts mierTebuli.33 manamde msgavsi 

rezolucia sudanTan dakavSirebiT iqna miRebuli.34 sudanis prezident umar al baSirze sasa-

marTlom dapatimrebis brZanebac ki gasca (Tumca aRsruleba calke sakiTxia).    

sanam uSiSroebis sabWo mimarTavs bralmdebels, manamde unda dadgindes msoflio mSvidobisaT-

vis safrTxis Seqmna, rogorc amas gaeros qartiis VII Tavi moiTxovs. aqvs Tu ara adgili mSvi-

dobisaTvis safrTxis Seqmnas, amis Sefaseba TviTon uSiSroebis sabWoze da mis mudmiv wevrebzea 

damokidebuli, rac TavisTavad sakiTxis politizebas iwvevs.35 erTiani standartebi am sakiTxze 

ar arsebobs da sabWos wevr saxelmwifos nebismier dros SeuZlia vetos ufleba gamoiyenos. 

libiasTan dakavSirebiT gakeTebul rezoluciaSi saubari iyo adamianurobis winaaRmdeg mimarTul 

danaSaulebze (sistematuri Tavdasxmebi samoqalaqo pirebze da a.S.), romlebic safrTxes uqmnid-

nen regionalur mSvidobas da amiT SeiZines saerTaSoriso mniSvneloba. am saerTaSoriso momen-

tis gareSe samarTlebrivad saerTod SeuZlebeli iqneboda libiis Sida saqmeebSi Careva. Cveule-

briv SemTxvevebSi, wesrigis dacva TiToeuli saxelmwifos movaleobaa da ara garedan Careuli 

Zalebis.36 

bralmdeblisaTvis mimarTvis uflebiT gaeros uSiSroebis sabWos samarTlebrivi intervenciis 

realurad ganusazRvreli meqanizmi mieca da amiT SeuZlia Caerios aramxolod xelSekrulebis 

wevri saxelmwifoebis saqmeebSi.37 

 

5.3. bralmdeblis mimarTva 

 

xelSekrulebis monawile saxelmwifosa da uSiSroebis sabWos garda, saerTaSoriso sasamar-

Tlos winaSe sakiTxis dayenebisa mesame mniSvnelovani moTamaSe aris am sasamarTlosTan moqmedi 

                                                           
30 Junck C., Die Gerichtsbarkeit des Internationalen Strafgerichtshofs, Frankfurt am Main,  2006, Rn. 489. 
31 Heilmann D., Die Effektivität des Internationales Strafgerichtshofs, Baden-Baden, 2006, 151. 
32 Res. 1970(2011), 26.2.2011. 
33 Frau R., Das Völkerstrafrecht in der jüngsten Praxis des VN-Sicherheitsrates, ZIS, 2011,784. 
34 Res. 1593 (2005), 31.3.2005. 
35 Frau R., Das Völkerstrafrecht in der jüngsten Praxis des VN-Sicherheitsrates, ZIS, 2011, 785. 
36 iqve. 
37 Safferling C., Internationales Strafrecht, Springer, Heidelberg u.a., 2011, § 7 Rn. 20. 
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bralmdebeli. statutis me-13 muxlis c punqti aniWebs mas am uflebas, xolo ufro detalurad 

es sakiTxi wesrigdeba me-15 muxliT. bralmdebels, miRebuli informaciebis safuZvelze, SeuZlia 

sakuTari inciativiT mimarTos sasamarTlos. informaciis gadasamowmeblad is eyrdnoba saxelm-

wifoebis, arasamTavrobo organizaciebis, gaeros organoebis Tu sxvebis mier mowodebul wya-

roebs. Tu is miiCnevs, rom gamoZiebis dasawyebad sakmarisi masalebi arsebobs, unda mimarTos 

sasamarTlos winasaproceduro palatas, romelic gadawyvets, mieces Tu ara bralmdebels gamo-

Ziebis oficialurad dawyebis ufleba, xolo, Tu bralmdebeli Tavidanve CaTvlis, rom miRebuli 

informacia ar aris sakmarisi, maSin is amis Sesaxeb acnobebs informantebs. es, ra Tqma unda, ar 

gamoricxavs imas, rom mogvianebiT axali faqtebi gamovlindes da procesi Tavidan daiZras. 

saerTo jamSi, es procesi Semdeg etapebs moicavs: bralmdeblis mier miRebuli informaciebis 

safuZvelze winaswari gamoZiebis dawyeba38; sasamarTlos winasaproceduro palatisaTvis mimarTva 

gamoZiebis dasawyebad; samarTlos mier nebarTvis gacema an argacema.   

2008 wlis 14 agvistos, winasagamoZiebo moqmedebebi ruseT-saqarTvelos konfliqtTan dakav-

SirebiTac daiwyo. es moxda bralmdebelTan samoqalaqo organizaciebisa da fizikuri pirebis 

mxridan Setanili ganacxadebis safuZvelze. saubaria konfliqtis zonidan qarTuli mosaxleobis 

masobriv gandevnaze, maTi saxlebis ganadgurebaze im buferul zonaSi, romelsac realurad ru-

seTis armia akontrolebda da aseve, qarTuli mxridan rusul samSvidoboebze Tavdasxmaze. kon-

kretuli gadawyvetileba am saqmeebTan dakavSirebiT jerjerobiT ar aris miRebuli da winasaga-

moZiebo stadiaze imyofeba. bralmdeblis ofisi regularulad marTavs Sexvedrebs qarTul da 

rusul mxareebTan da Tvalyurs adevnebs, Tu rogor midis gamoZieba adgilze, anu realurad 

mimdinareobs dakvirvebis procesi da Semdgom etapze gadasvlis vadaze saubari naadrevia.39 sa-

qarTvelos msgavsi situaciiaa, magaliTad, kolumbiasa da avRaneTTan dakavSirebiTac, romlebzec, 

aseve, dakvirveba mimdinareobs.  

 

5.4. komplementarulobis principi 

 

sisxlis samarTlis saerTaSoriso sasamarTlos mier saqmeebis ganxilvis dawyebamde gasarkve-

via dasaSvebobis sakiTxi, romelic komplementarulobis principzea mibmuli. iugoslaviisa da 

ruandis tribunalebisagan gansxvavebiT, romlebic nacionaluri saxelmwifoebis sasamarTloebis 

mimarT upiratesi moqmedebis uflebiT sargebloben, aq saqme gvaqvs nacionaluri sasamarTloebis 

upiratesobasTan saerTaSoriso sasamarTlosTan mimarTebiT.40 upirveles yovlisa, yovelTvis 

unda gairkves, moxda Tu ara adgilobriv doneze saqmis saTanado ganxilva. saxelmwifos SeuZlia 

sakuTari uwyebebis meSveobiT TviTonve daiwyos saTanado qmedebebi (gamoZieba, sasamarTlo da 

a.S.) da amiT Tavidan aicilos procesebis saerTaSoriso sasamarTlos winaSe warmarTva.41 

swored imis Tavidan asacileblad, rom saxelmwifom moCvenebiT warmarTuli gamoZiebiT an sasa-

marTloTi Tavi ar aaridos damnaSaveebis realurad dasjas, sisxlis samarTlis saerTaSoriso 

sasamarTlo dasaSvebobis sakiTxis garkvevisas xelmZRvanelobs aramxolod formaluri momente-

biT.  

komplementarulobis principi ZiriTadad mowesrigebulia romis statutis me-17 muxliT. sis-

xlis samarTlis saerTaSoriso sasamarTlos winaSe saqme dasaSvebia Semdegi winapirobebis arse-

                                                           
38 dawvr. gamoZiebis etapebTan dakavS. ix., Ambos K., Internationales Strafrecht,  2. Aufl.,München, 2008, §8, Rn. 20a da Sem-

degi. 
39 dawvr. bralmdeblis ofisis angariSi ix., <http://www.icc-cpi.int/NR/rdonlyres/63682F4E-49C8-445D-8C13-

F310A4F3AEC2/284116/OTPReportonPreliminaryExaminations13December2011.pdf> [2.2.2013]. 
40 Junck C., Die Gerichtsbarkeit des Internationalen Strafgerichtshofs, Frankfurt am Main, 2006, Rn. 609. 
41 Meißner J., Die Zusammenarbeit mit dem Internationalens.Strafgerichtshof nach dem Römischen Statut, München, 2003, 66.  

 

http://www.icc-cpi.int/NR/rdonlyres/63682F4E-49C8-445D-8C13-F310A4F3AEC2/284116/OTPReportonPreliminaryExaminations13December2011.pdf
http://www.icc-cpi.int/NR/rdonlyres/63682F4E-49C8-445D-8C13-F310A4F3AEC2/284116/OTPReportonPreliminaryExaminations13December2011.pdf
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bobis SemTxvevaSi: saxelmwifo ar gamoxatavs nebas an ar aqvs gamoZiebisa da sisxlissamarTle-

brivi devnis seriozulad Catarebis saSualeba (a); saxelmwifom Caatara gamoZieba da gadawyvita, 

damnaSave piris mimarT saqme Seewyvita da es gadawyvetileba ar efuZneba saxelmwifos seriozul 

nebas an mas ar hqonda amis saSualeba (b); konkretuli pirebi Cadenili danaSaulebis gamo dai-

sajnen adgilobrivi sasamarTloebis mier, Tumca es procesi emsaxureboda im mizans, rom damna-

Saveebi daecvaT saerTaSoriso sasamarTlosagan; gamoZiebis dros adgili hqonda procesis gau-

marTleblad gaWianurebas an ar hqonda damoukideblobas da miukerZoeblobas adgili (c); sasa-

marTlos SeuZlia uari Tqvas dasaSvebobaze, Tu saqme ar aris imdenad mZime, rom sisxlis samar-

Tlis saerTaSoriso sasamarTlom imsjelos masze. 

 

daskvna 

 

sisxlis samarTlis saerTaSoriso sasamarTlos wvlili, zogadad, saerTaSoriso samarTlis 

sistemaSi mniSvnelovania da amaze is mimdinare saqmeebi miuTiTebs, romlebzec saubaria aRniSnul 

statiaSi. marTalia, am sasamarTlos farglebSi procesis dawyeba sakmaod rTulia da dakavSire-

bulia politikur procesebTan da wlebis ganmavlobaSi mimdinare sagamoZiebo moqmedebebebTan, 

Tumca es ar niSnavs, rom sasamarTlo araefeqturi warmonaqmnia. piriqiT, mis mier miRebuli 

gadawyvetilebebi sul ufro xSirad eqceva saerTaSoriso yuradRebis centrSi da win mravali 

saintereso procesi gvelis. 
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International Criminal Court and Its Competencies 

Bachana Jishkariani

 

 

International Criminal Court has one of the most important place in modern international criminal 

justice system. The importance of the issue of criminal responsibility at the international level has been 

highly increased after the World War II.  Thus it can be said that this issue is somehow recent from the 

historical context, as constant innovations can be implemented on the way of its development.1 Although 

Kant much earlier demanded the protection of human rights and peace through international law, the 

concrete implementation of this idea in the form of a permanent international criminal court was founded 

only in the twentieth century. 2 

The present article will focuse on separate issues of the authority of this Court. First, there will be 

discussed a brief history of the development of international criminal law starting with the first period 

after World War I and ending with the adoption of the Rome Statute. Particular attention will be paid to 

the establishment of the International Criminal Court preconditions and its place in the international legal 

system, the differences between ICC and the Ad-hoc tribunals. 

There will be discussed in detail the issues related to the jurisdiction of the International Criminal 

Court such as ratione materiae, ratione temporis, ratione personae, ratione loci. In addition, there will be 

reviewed the mechanisms based on which the Court launches into action (Trigger Mechanisms), viz. the 

state's appeal, UN Security Council 's appeal or the appeal of the defendant's side. In this regard 

reasonable attention is paid to the principle of Complementarity, which allows states to  investigate cases 

referencing the Rome Statute at the local level. Otherwise, the process will be carried out by the 

International Criminal Court. 

ICC 's contribution to the international legal system is very important and it is evident by the 

processing cases which will be discussed in this article as well. Although the scope of this court to start 

the process is quite complicated and is related to the recent political process, this does not mean that the 

court is inefficient. On the contrary, its decisions are increasingly important to the international spotlight 

and there still are many interesting cases in front. 

                                                           
 Doctor of Law, Associate Professor of East European University. 
1 Contag C., Der Internationale Strafgerichtshof im System kollektiver Sicherheit, Baden-Naden, 2009, 44. 2 
2 Engelhart M., Der Weg zum Völkerstrafgesetzbuch – eine kurze Geschichte des Völkerstrafrechts, JURA, 2004, 734. 
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saqarTvelos premier-ministris konstituciuri statusi  

(konstituciis 79-e muxlis komentari) 

 

giorgi kverenCxilaZe 

 

Sesavali 

 

2010 wlis 15 oqtombers saqarTvelos parlamentma miiRo konstituciuri kanoni `saqarTve-

los konstituciaSi cvlilebebisa da damatebebis Setanis Sesaxeb~, riTac dasrulda 2009 wels 

dawyebuli sakonstitucio reforma. qveynis ZiriTadi kanoni, romelmac sakmaod moculobiTi da 

mniSvnelovani cvlilebebi ganicada, faqtobrivad, axali redaqciiT Camoyalibda. amis Tqmis sa-

fuZvels gvaZlevs is garemoebac, rom sakonstitucio reformam zegavlena moaxdina saxelmwifo 

mmarTvelobis modelze, saparlamento respublikaze orientirebis kuTxiT. 

konstituciis axali redaqciis is normebi, romlebic saxelisuflebo ganStoebebs Soris ur-

TierTobis axlebur, dRevandelisagan gansxvavebul wesebs adgenen, amoqmeddeba 2013 wlis oq-

tombris morigi saprezidento arCevnebis Sedegad arCeuli prezidentis mier ficis dadebis mo-

mentidan. Sesabamisad, darCenil perodSi mizanSewonilad migvaCnia xsenebuli cvlilebebis ana-

lizi, aseve, sakonstitucio cvlilebebTan dakavSirebiT gamoTqmuli mosazrebebisa Tu SeniSvne-

bis samomavlod gaTvaliswineba. 

2010 wels saqarTveloSi ganxorcielebuli sakonstitucio reformis erT-erT umTavres mi-

zans saxelmwifo xelisuflebis organoTa sistemaSi mTavrobis, rogorc aRmasrulebeli xeli-

suflebis umaRlesi organos adgilis gansazRvra warmoadgenda. Sesabamisad, axali redaqciiT 

Camoyalibda ZiriTadi kanonis 79-e muxlis rigi punqtebi, romelic saqarTvelos premier-

ministris konstituciur statuss gansazRvravs da didwilad swored maszea damokidebuli aR-

masrulebel xelisuflebasTan dakavSirebuli sxva sakiTxebis konstituciuri reglamentacia. 

 

muxli 79 

1. mTavrobis Tavmjdomarea premier-ministri. 

[1. mTavrobis meTauria premier-ministri. (amoqmeddes 2013 wlis oqtombris morigi 

saprezidento arCevnebis Sedegad arCeuli prezidentis mier ficis dadebis momentidan)] 

2. premier-ministri gansazRvravs mTavrobis saqmianobis mimarTulebebs, organizacias uwevs 

mTavrobis saqmianobas, axorcielebs koordinaciasa da kontrols mTavrobis wevrebis saqmiano-

baze, moaxsenebs saqarTvelos prezidents mTavrobis saqmianobis Sesaxeb da pasuxismgebelia mTa-

vrobis saqmianobisaTvis saqarTvelos prezidentisa da parlamentis winaSe. 

[2. premier-ministri gansazRvravs mTavrobis saqmianobis mimarTulebebs, organizebas uwevs 

mTavrobis saqmianobas, axorcielebs mTavrobis wevrTa saqmianobis koordinaciasa da 

kontrols.(amoqmeddes 2013 wlis oqtombris morigi saprezidento arCevnebis Sedegad arCeuli 

prezidentis mier ficis dadebis momentidan)] 

3. premier-ministri parlamentis moTxovniT warudgens mas samTavrobo programis Sesrulebis 

mimdinareobis Sesaxeb angariSs. 

                                                           
 samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori. 
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4. premier-ministri Tavisi uflebamosilebis farglebSi gamoscems individualur samarTle-

briv aqts – brZanebas, agreTve, axorcielebs srul administraciul funqciebs mTavrobis Seno-

baSi. 

5. premier-ministri prezidentis TanxmobiT niSnavs mTavrobis sxva wevrebs, uflebamosilia 

Tanamdebobidan gaaTavisuflos mTavrobis wevrebi.  

[5. premier-ministri Tanamdebobaze niSnavs da Tanamdebobidan aTavisuflebs mTavrobis sxva 

wevrebs.(amoqmeddes 2013 wlis oqtombris morigi saprezidento arCevnebis Sedegad arCeuli 

prezidentis mier ficis dadebis momentidan)] 

6. premier-ministri kanoniT gaTvaliswinebul SemTxvevebSi da wesiT Tanamdebobaze niSnavs da 

Tanamdebobidan aTavisuflebs sxva Tanamdebobis pirebs. 

7. premier-ministris gadadgoma an misi uflebamosilebis Sewyveta iwvevs mTavrobis sxva 

wevrTa uflebamosilebis Sewyvetas. mTavrobis sxva wevris gadadgomis an Tanamdebobidan gaTavi-

suflebis SemTxvevaSi premier-ministri saqarTvelos prezidentis TanxmobiT ori kviris vadaSi 

niSnavs mTavrobis axal wevrs.  

[7. premier-ministris gadadgoma an misi uflebamosilebis sxvagvarad Sewyveta iwvevs 

mTavrobis sxva wevrTa uflebamosilebis Sewyvetas. mTavrobis sxva wevris gadadgomis an 

Tanamdebobidan gaTavisuflebis SemTxvevaSi premier-ministri ori kviris vadaSi niSnavs mTavrobis 

wevrs. (amoqmeddes 2013 wlis oqtombris morigi saprezidento arCevnebis Sedegad arCeuli 

prezidentis mier ficis dadebis momentidan)] 

 

1. premier-ministris instituti 

 

konstituciis 79-e muxli saqarTvelos premier-ministris konstituciur statuss da ufle-

bamosilebebs gansazRvravs. Tavad sityva `ministri~ laTinuri „ministerium~-idan momdinareobs da 

Tanamdebobas, samsaxurs aRniSnavs. aqedan warmodgeba terminebi `ministrTa kabineti~ da `premier-

ministri~ _ aRmasrulebeli xelisuflebis pirveli Tanamdebobis piri (im saxelmwifoebSi, sadac 

mTavrobis meTauris Tanamdeboba gancalkevebulia saxelmwifos meTauris Tanamdebobidan). gansxva-

vebulia premier-ministris Tanamdebobis dasaxeleba qveynebis mixedviT: italiasa da poloneTSi 

igi ministrTa sabWos Tavmjdomared iwodeba; gaerTianebul samefoSi, safrangeTSi, portugalia-

Si, fineTSi _ premier-ministrad, anu pirvel ministrad; espaneTsa da CexeTSi _ mTavrobis 

Tavmjdomared; germaniasa da avstriaSi _ federalur kanclerad; bulgareTsa da ungreTSi _ 

ministr-Tavmjdomared; indoeTis StatebSi _ mTavar ministrad; norvegiasa da SvedeTSi _ sax-

elmwifo ministrad; latviaSi _ ministrTa prezidentad.1 terminologiuri sxvaobis miuxedavad, 

zogadad, premier-ministris uflebamosilebebi mTavrobis xelmZRvanelobaSi, mis warmomadgenlo-

baSi, mTavrobis wevrTa saqmianobis koordinaciasa da kontrolSi, mTavrobis sxdomebis warmarT-

vasa da samTavrobo aqtebis gamocemaSi gamoixateba.   

premier-ministris samarTlebrivi statusi uSualo kavSirSia saxelmwifos mmarTvelobis 

formasTan. saprezidento respublikebsa da absolutur monarqiebSi premier-ministris institu-

ti TiTqmis ar arsebobs, radgan mis funqciebs Tavad saxelmwifos meTauri (prezidenti an mo-

narqi) axorcielebs, romelic, imavdroulad, aRmasrulebeli xelisuflebis meTaursac warmoad-

gens. Sesabamisad, mTeli sisruliT premier-ministris, rogorc mTavrobis meTauris instituti 

saparlamento da Sereuli mmarTvelobis modelebSi funqcionirebs, sadac igi damoukidebeli 

saxelisuflebo Stos centraluri figuraa, saxelmwifos liderobaze arsebiTi pretenziiT (es 

                                                           
1 melqaZe o., konstitucionalizmi, Tbilisi, 2005, 320.  
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gansakuTrebiT saparlamento modelebSi SeiniSneba). ingliseli konstitucionalistis, duglas v. 

vernis formula zedmiwevniT gamoxatavs premier-ministris institutis Seqmnis arss: „aRmasru-

lebeli xelisuflebis monarqiuli formidan ministrTa kabinetis formaze gadasvla niSnavs er-

Ti pirovnebis Secvlas kolegiuri organos mier. maSin, rodesac Zveli reJimebis dros es mefeTa 

pativi iyo, parlamentarizmis pirobebSi premier-ministri pirvelia mxolod TanasworTa Soris“2. 

mTavrobis gansakuTrebuli adgili saxelmwifo mmarTvelobis sistemaSi aRmasrulebeli xeli-

suflebis meTaurs farTo uflebamosilebebs aniWebs, rac, Tavis mxriv, ganapirobebs premier-

ministris gansakuTrebul adgils aramxolod samTavrobo, aramed saxelisuflebo sistemaSic. 

amasTan, udavoa, rom premier-ministris kompetenciis da zegavlenis realuri moculoba qveynis 

moqmed partiul sistemazea damokidebuli. es aixsneba im faqtoriT, rom saparlamento da Se-

reuli mmarTvelobis saxelmwifoebSi saparlamento arCevnebSi gamarjvebuli partia akompleq-

tebs mTavrobas da rogorc wesi, premier-ministris Tanamdebobasac am partiis lideri ikavebs.3 

 

2. normis istoria 

 

qarTul konstitucionalizmSi mTavrobis, rogorc aRmasrulebeli xelisuflebis kolegiuri 

organos da misi meTauris instituti pirvelad 1921 wlis konstituciam gaiTvaliswina. „umaR-

lesi mmarTvelobis aRmasrulebeli xelisufleba“ miekuTvna respublikis mTavrobas, romelsac 

xelmZRvanelobda „mTavrobis Tavmjdomare“.4 mTavroba warmoadgenda umaRlesi mmarTvelobis ko-

legiur aRmasrulebel organos, romlis Tavmjdomares erTwliani vadiT irCevda parlamenti. 

amasTan, erTi da imave piris mTavrobis Tavmjdomared arCeva zedized mxolod orjer iyo SesaZ-

lebeli. Tavis mxriv, mTavrobis Tavmjdomare niSnavda („iwvevda“) ministrebs. konstitucia mTa-

vrobis Tavmjdomaris uflebamosilebebs sakmaod mwiri saxiT warmogvidgenda, Tumca, mis arse-

nalSi imgvar berketebs iTvaliswinebda, rac, realurad, mTavrobis meTaurisaTvis, prezidentis 

institutis ararsebobis pirobebSi, saxelmwifos meTauris uflebamosilebebis miniWebas adastu-

rebda. 

1921 wlis konstituciis mier mTavrobisa da mTavrobis meTauris samarTlebrivi reglamenta-

cia, im periodis konstitucionalizmis gamocdilebiTac, sakmao TaviseburebiT xasiaTdeba. es Ta-

visebureba, romelic konstitucionalizmSi aRiarebuli klasikuri principebidan gadaxvevas war-

moadgenda, Semdegi formuliT SegviZlia warmovadginoT: 1921 wlis konstitucia afuZnebda sa-

parlamento modelze orientirebul respublikur mmarTvelobas, Tumca saxelmwifos meTauris _ 

prezidentis gareSe. konstituciam „umaRlesi mmarTvelobis aRmasrulebeli xelisufleba“ mTa-

vrobas daakisra, xolo mTavrobis Tavmjdomare, faqtobrivad, saxelmwifos meTaurobasac iTav-

sebda.5 

1992-1995 wlebSi saqarTveloSi moqmedi mcire konstituciiT (1992 wlis 22 dekembris ka-

noni „saxelmwifo xelisuflebis Sesaxeb“) aRmasrulebeli xelisuflebis ganxorcieleba mi-

nistrTa kabinets daekisra, romelic pasuxismgebeli iyo parlamentisa da saxelmwifos meTauris 

winaSe (muxli 22-23). SemoRebul iqna premier-ministris Tanamdeboba, romelic iniSneboda par-

                                                           
2 duglas v. verni, saparlamento mmarTveloba da saprezidento mmarTveloba, krebulSi: „respublika: saparlamento 

Tu saprezidento“, Semdgeneli da o. melqaZis redaqtorobiT, Tbilisi, 1996, 119. 
3 konstitucionalizmis praqtikaSi originalurobiT gamoirCeva israelis magaliTi, sadac 1996-2001 wlebSi premier-

ministri airCeoda sayovelTao-saxalxo arCevnebis gziT, qneseTis arCevnebis paralelurad.  
4 saqarTvelos 1921 wlis konstituciis miTiTebisas veyrdnobiT: saqarTvelos demokratiuli respublikis 1921 wlis 

konstitucia, saqarTvelos sakonstitucio sasamarTlos gamocema, baTumi, 2011. 
5 kverenCxilaZe g., aRmasrulebeli xelisufleba da saqarTvelos 1921 wlis konstitucia, krebulSi „qarTuli 

konstitucionalizmis saTaveebTan _ saqarTvelos 1921 wlis konstituciis 90 wlisTavi“, baTumi, 2011, 173. 
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lamentis mier, saxelmwifos meTauris wardginebiT. mTavrobis sxva wevrebs ki, premier-ministris 

wardginebiT, niSnavda saxelmwifos meTauri da amtkicebda parlamenti (muxli 5). 

saqarTvelos 1995 wlis konstitucia, miRebidan 2004 wlis 6 Tebervlamde, ar iTvaliswi-

nebda premier-ministris instituts. es garemoeba sakmaod martivad aixsneba: 1995 wlis konsti-

tucia amkvidrebda mmarTvelobis saprezidento models, romlis pirobebSi mTavroba kolegiuri 

organos saxiT ar funqcionirebda. aRmasrulebeli xelisuflebis meTaurs Tavad saxelmwifos 

meTauri _ prezidenti warmoadgenda. Sesabamisad, ar iyo gaTvaliswinebuli arc premier-

ministris Tanamdeboba. 

xazgasasmelia, rom 1995 wlis konstitucia, 2004 wlis reformamde, iTvaliswinebda saxelm-

wifo ministris Tanamdebobas, romelic Sedioda mTavrobis SemadgenlobaSi, xelmZRvanelobda 

kancelarias6 da prezidentis rwmunebiT asrulebda mis calkeul davalebebs (muxli 81, punqti 

3). konstitucia ar iTvaliswinebda saxelmwifo ministris sxva ufleba-movaleobebs, miT umetes, 

aRmasrulebel funqciebs. Tumca kanonmdeblobam saxelmwifo ministrs mmarTvelobiT sferoSi 

imgvari uflebamosilebebi mianiWa,7 rom igi 2004 wlis sakonstitucio reformamde qveynis po-

litikur cxovrebaSi erTgvarad premier-ministris, saxelmwifo kancelaria ki samTavrobo orga-

nos rangSi iyo moazrebuli. unda aRiniSnos, rom 1995 wlis konstituciiT dafuZnebuli sapre-

zidento modelis respublikis pirobebSi, 1998 wlidan moyolebeli, iyo kolegiuri mTavrobisa 

da premier-ministris institutis SemoRebis mcdeloba, momzadda da gamoqveynda Sesabamisi sa-

konstitucio cvlilebis proeqtic. eqspertizisaTvis mowveul iqna cnobili amerikeli konsti-

tucionalisti herman Svarci, romelmac dasva SekiTxva: „premier-ministri rom gindaT, Tqven xom 

saprezidento respublika daafuZneT?“8 am kiTxvaSi gamoixata saqarTveloSi arsebuli saprezi-

dento mmarTvelobis sistemaSi premier-ministris institutis SemoRebis mcdelobis alogikuro-

ba, vinaidan konstitucionalizmis praqtika da doqtrina amgvar models ar aRiarebs. 

Tanamedrove saxiT kolegiuri mTavrobisa da premier-ministris instituti saqarTveloSi 

2004 wlis 6 Tebervlis sakonstitucio reformis Sedegad damkvidrda. reformam saprezidento 

respublika Caanacvla mmarTvelobis naxevrad-saprezidento modeliT. amgvarad Camoyalibda sa-

qarTvelos konstituciis 79-e muxli, Tumca, unda aRiniSnos, rom xsenebulma muxlma garkveuli 

cvlilebebi ganicada 2010 wlis 15 oqtombris sakonstitucio reformiT, romlis ZiriTadi mi-

zanic mTavrobis aRmasrulebeli xelisuflebis umaRles organod gardaqmnasa da saxelmwifos 

meTauris aRmasrulebeli xelisuflebisagan distancirebaSi mdgomareobda. swored am midgomidan 

gamomdinare, cvlilebebi Seexo 79-e muxlis pirvel, me-2, me-5 da me-7 punqtebs, isini axali 

redaqciiT Camoyalibda da amoqmeddeba 2013 wlis oqtombris morigi saprezidento arCevnebis 

Sedegad arCeuli prezidentis mier ficis dadebis momentidan. 2010 wlis 15 oqtombris Semdgom 

79-e muxlSi cvlileba ar ganxorcielebula.  

 

3. normis ganmarteba 

3.1. 79-e muxlis pirveli punqti 

3.1.1. 79-e muxlis pirveli punqti _ moqmedi redaqcia 

 

79-e muxlis pirveli punqti gansazRvravs premier-ministris Tanamdebobis konstituciur 

arss. kerZod, moqmedi redaqciiT, igi mTavrobis Tavmjdomarea. konstituciuri Canaweri unda ga-

                                                           
6 es termini dakonkretda kanonmdeblobiT „saxelmwifo kancelariis“ saxiT.  
7 ix., „aRmasrulebeli xelisuflebis struqturisa da saqmianobis wesis Sesaxeb“ saqarTvelos 1997 wlis 15 aprilis 

kanoni, muxli 29-31. 
8 melqaZe o., saqarTvelos konstituciuri samarTali, Tbilisi, 2011, 193. 
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nimartos im kuTxiT, Tu ra adgili ukavia premier-ministrs aRmasrulebeli xelisuflebis sis-

temaSi. im garemoebidan gamomdinare, rom saqarTveloSi, naxevrad-saprezidento modelis respub-

likis pirobebSi, damkvidrebulia bicefaluri mmarTvelobis sistema, mTavrobasTan erTad aRma-

srulebeli xelisuflebis ganxorcielebis qmediTi berketebiT prezidentic aris aRWurvili. 

Tavad sityva „Tavmjdomare“ SeiZleba ganimartos, rogorc garkveuli organos sxdomis wamyvani,9 

rac srulyofilad ver gamoxatavs mTavrobis umaRlesi Tanamdebobis piris xelmZRvanelobiT 

uflebamosilebebs, miT umetes, rom konstituciis mixedviT, premier-ministri, parlamentis gar-

da, pasuxismgebelia prezidentis winaSec, mas Tanamdebobaze niSnavs da aTavisuflebs swored 

prezidenti.    

 

3.1.2. 79-e muxlis pirveli punqti _ axali redaqcia 

 

2010 wlis 15 oqtombers saqarTveloSi ganxorcielebuli sakonstitucio reformis umTavre-

si miznebidan gamomdinare, romlebzec zemoT ukve iyo saubari, cvlileba Sevida saqarTvelos 

konstituciis 79-e muxlis pirvel punqtSi da sityva „Tavmjdomare“ Seicvala sityviT „meTau-

ri“. Sedegad, 79-e muxlis pirveli punqtis axali redaqciis amoqmedebis Semdeg (2013 wlis 

oqtombris morigi saprezidento arCevnebis Sedegad arCeuli prezidentis mier ficis dadebis 

momentidan), premier-ministri isargeblebs mTavrobis meTauris konstituciuri statusiT. sityva 

„meTauri“ ganimarteba, rogorc winamZRoli, xelmZRvaneli,10 rac zedmiwevniT, Sinaarsobrivi 

TanxvedriT gamoxatavs aRmasrulebeli xelisuflebis lideris, umaRlesi Tanamdebobis piris 

samarTlebriv statuss.  

bunebrivia, premier-ministris Tanamdebobrivi dasaxelebis cvlileba mxolod terminologiur 

xasiaTs ar atarebs, igi Sinaarsobriv, upirvelesad ki kompetenciur cvlilebebs ganapirobebs. 

swored amgvari cvlilebebi ganxorcielda 2010 wlis sakonstitucio reformiT, premier-

ministrisa da zogadad, mTavrobis uflebamosilebebisa da damoukideblobis xarisxis gazrdis 

kuTxiT. 

 

3.2. 79-e muxlis me-2 punqti     

3.2.1. 79-e muxlis me-2 punqti - moqmedi redaqcia 

 

79-e muxlis me-2 punqtiT dadgenilia premier-ministris kompetencia mTavrobasTan mimarTebiT, 

aseve, misi pasuxismgeblobis safuZvlebi da adresatebi. 

winamdebare norma adgens premier-ministris zogad konstituciur kompetencias. kerZod, prem-

ier-ministri gansazRvravs mTavrobis saqmianobis mimarTulebebs, organizacias uwevs mTavrobis 

saqmianobas, axorcielebs koordinacias da kontrols mTavrobis wevrebis saqmianobaze. normidan 

Cans, rom premier-ministris uflebamosilebebi ZiriTadad mTavrobis saqmianobas ukavSirdeba da 

mas maorganizebeli funqcia ekisreba, Semdgomi koordinaciisa Tu kontrolis kuTxiT. konsti-

tuciuri normis analizi miuTiTebs, rom premier-ministris roli zogadad saxelmwifos aRma-

srulebeli xelisuflebis strategiis gansazRvrasa da ganxorcielebaSi ufro organizaciuli 

xasiaTisaa. es bunebrivicaa, radgan saxelmwifos saSinao da sagareo politikas axorcielebs 

                                                           
9 qarTuli enis ganmartebiTi leqsikoni, erTtomeuli, Tbilisi, 1986, 236. 
10 iqve, 288. 
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prezidenti, romelic, naxevrad-saprezidento modelis bunebidan gamomdinare, aRmasrulebeli 

funqciebis matarebelicaa. 

premier-ministris konstituciuri kompetenciebi, romlebic sakmaod zogadi xasiaTisaa, gaS-

lilia „saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb“ 

saqarTvelos 2004 wlis 11 Tebervlis kanonSi. kerZod, premier-ministri: 

a) xelmZRvanelobs mTavrobas, saqarTvelos konstituciis, sakanonmdeblo aqtebis, saqarTve-

los prezidentis brZanebulebebisa da sxva normatiuli aqtebis safuZvelze gansazRvravs mTa-

vrobis saqmianobis mimarTulebebs, organizebas uwevs mis saqmianobas; 

b) koordinaciasa da kontrols uwevs mTavrobis wevrebis saqmianobas; 

g) pasuxismgebelia mTavrobis saqmianobisaTvis saqarTvelos prezidentisa da parlamentis wi-

naSe; 

d) saqarTvelos parlamentis moTxovniT warudgens mas angariSs samTavrobo programis Se-

srulebis mimdinareobis Sesaxeb; 

e) saqarTvelos prezidentis TanxmobiT Tanamdebobaze niSnavs mTavrobis sxva wevrebs, ufleba-

mosilia Tanamdebobidan gaaTavisuflos mTavrobis wevrebi.11 

premier-ministri uflebamosilia, mTavrobis wevrs daakisros pirveli vice-premieris an vice-

premieris movaleobis Sesruleba, ganusazRvros maT saxelmwifo mmarTvelobis sferoebi, sadac 

moxdeba aRmasrulebeli xelisuflebis ganxorcielebis koordinacia. premier-ministri, aseve, 

niSnavs saxelmwifo ministrs prezidentTan SeTanxmebiT, iwvevs da Tavmjdomareobs mTavrobis 

sxdomas, garda im SemTxvevisa, rodesac sxdoma moiwveva prezidentis mier. premier-ministri 

uflebamosilia, gaauqmos ministris individualur-samarTlebrivi aqti. 

„saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb“ sa-

qarTvelos kanoni SesaZlebels xdis premier-ministrs ganesazRvros konkretuli uflebamosile-

bebi sakanonmdeblo aqtebisa da prezidentis brZanebulebebis safuZvelze. 

konstitucia adgens premier-ministris valdebulebas, moaxsenos prezidents mTavrobis saqmia-

nobis Sesaxeb da mis pasuxismgeblobas mTavrobis saqmianobisaTvis saqarTvelos prezidentisa da 

parlamentis winaSe. arc winamdebare muxlSi da arc konstituciis teqstSi ar ikveTeba, Tu ro-

dis warudgens premier-ministri mTavrobis saqmianobis Sesaxeb angariSs saxelmwifos meTaurs. 

Sesabamisad, amgvari angariSis wardgenis valdebuleba premier-ministrs uCndeba prezidentis 

moTxovnisTanave, an sakuTari iniciativiT, yovelgvari periodulobis gareSe. aRniSnuli infor-

macia sakmaod zogadi xasiaTisaa, igi SesaZloa exebodes garkveul periodSi an konkretul sfe-

roSi mTavrobis mier gaweul saqmianobas. rac Seexeba premier-ministris pasuxismgeblobas prezi-

dentisa da parlamentis winaSe, konstituciiT dakonkretebulia am pasuxismgeblobis safuZveli 

_ mTavrobis saqmianoba. premier-ministri, rogorc mTavrobis Tavmjdomare, warmoadgens mTavro-

bis saqmianobisaTvis pasuxismgeblobis matarebel subieqts. premier-ministris pasuxismgebloba 

prezidentisa da parlamentis winaSe uSualod konstituciis 78-e muxlis pirveli punqtidan 

gamomdinareobs.  

 

3.2.2. 79-e muxlis me-2 punqti - axali redaqcia 

 

2010 wlis 15 oqtombers 79-e muxlis me-2 punqti axali redaqciiT Camoyalibda, romelic 

amoqmeddeba 2013 wlis oqtombris morigi saprezidento arCevnebis Sedegad arCeuli prezidentis 

                                                           
11 premier-ministris uflebamosilebebi detalurad ix., „saqarTvelos mTavrobis struqturis, uflebamosilebisa da 

saqmianobis wesis Sesaxeb“ saqarTvelos kanoni, muxli 8. 
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mier ficis dadebis momentidan. aRniSnuli cvlileba uSualod gamomdinareobs Tavad 2010 wlis 

sakonstitucio reformis miznebidan. 79-e muxlis me-2 punqtis axal redaqciaSi ucvleli darCa 

premier-ministris zogadi kompetencia mTavrobis saqmianobasTan mimarTebiT. rac Seexeba premier-

ministris mier prezidentisaTvis mTavrobis saqmianobaze moxsenebis wardgenas da mis pasuxism-

geblobas saxelmwifos meTaurisa da parlamentis winaSe, amgvar regulacias 79-e muxlis me-2 

punqti aRar iTvaliswinebs. premier-ministri, rogorc mTlianobaSi mTavroba, gaTavisuflda pre-

zidentis winaSe pasuxismgeblobisagan da am pasuxismgeblobis adresatad mxolod sakanonmdeblo 

organo ganisazRvra.12     

 

3.3. 79-e muxlis me-3 punqti    

 

premier-ministri parlamentis moTxovniT warudgens mas angariSs samTavrobo programis Se-

srulebis mimdinareobis Sesaxeb. aRniSnuli debuleba gamomdinareobs, erTi mxriv, mTavrobis sa-

kanonmdeblo organosadmi pasuxismgeblobis principidan da meore mxriv, mTavrobasTan mimarTebiT 

parlamentis sakontrolo uflebamosilebebidan. im regulaciis gaTvaliswinebiT, rom ndobis 

gamocxadeba mTavrobis SemadgenlobasTan erTad samTavrobo programisTvisac xdeba, am normiT 

dadgenili meqanizmis meSveobiT parlamenti axorcielebs mTavrobis saqmianobis kontrols.  

konstitucia ar adgens parlamentis mxridan angariSis moTxovnis konkretul TariRs an pe-

riodulobas. es meqanizmi gansazRvrulia saqarTvelos parlamentis reglamentiT (muxli 196), 

romlis Sesabamisad, premier-ministri valdebulia, parlaments samTavrobo programis Sesrule-

bis mimdinareobis angariSi warudginos weliwadSi erTxel, saSemodgomo sesiis plenaruli 

sxdomebis pirvelive kviraSi. Sesabamisad, parlamentis mxridan konkretuli moTxovnis gagzavna 

premier-ministrisaTvis saWiro aRaraa, misTvis winaswar cnobilia angariSis wardgenis periodi, 

rac am angariSis srulyofilad momzadebis saSualebas iZleva. amasTan, reglamentma gaiTvaliswi-

na parlamentis mxridan premier-ministrisTvis samTavrobo programis Sesrulebis mimdinareobis 

angariSis riggareSe wardgenis SesaZlebloba: amis Taobaze gadawyvetilebas iRebs parlamenti, 

komitetis an fraqciis moTxovnis safuZvelze, plenarul sxdomaze damswreTa xmebis umravleso-

biT, magram aranakleb parlamentis wevrTa erTi meoTxedisa. formdeba Sesabamisi saoqmo Canaweri, 

igi egzavneba premier-ministrs, romelsac gansazRvruli aqvs angariSis wardgenisaTvis 15 dRiani 

vada Sesabamisi moTxovnis miRebidan. im garemoebis miuxedavad, rom konstitucia ar iTvaliswi-

nebs premier-ministris mier wardgenili angariSis sakanonmdeblo organoSi ganxilvis procedu-

rebs, SesaZlebelia amgvari angariSi gaxdes mTavrobisaTvis undoblobis gamocxadebis sakiTxis 

aRZvris safuZveli.     

 

3.4. 79-e muxlis me-4 punqti     

 

saqarTvelos premier-ministri, sakuTari uflebamosilebebis farglebSi, gamoscems individua-

lur-samarTlebriv aqts _ brZanebas. premier-ministri axorcielebs srul administraciul 

funqciebs mTavrobis SenobaSi. aRniSnuli uflebamosilebebi dakavSirebulia premier-ministris, 

rogorc mTavrobis Tavmjdomaris kanonmdeblobiT gansazRvruli kompetenciis realizaciasTan. 

premier-ministri organizacias uwevs mTavrobis saqmianobas, axorcielebs koordinaciasa da kon-

trols mTavrobis wevrTa saqmianobaze. swored am funqciebis Sesasruleblad gamoscems igi in-

dividualuri Sinaarsis samarTlebriv aqts _ brZanebas. premier-ministris brZaneba ukavSirdeba 

                                                           
12 saqarTvelos konstitucia, axali redaqcia, muxli 78, punqti pirveli. 
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misi, rogorc sajaro xelisuflebis matareblis mier sajarosamarTlebrivi uflebamosilebebis 

Sesrulebis mizniT kanonmdeblobis safuZvelze calkeuli moqmedebebis ganxorcielebas. magali-

TisaTvis, premier-ministris brZanebiT xdeba vice-premierisaTvis, Semdgomi koordinaciis mizniT, 

saxelmwifo mmarTvelobis sferos gansazRvra; pirveli vice-premieris da vice-premieris mova-

leobis dakisreba da funqciebis gansazRvra. premier-ministris kompetencias miekuTvneba mTavro-

bis kancelariis saerTo xelmZRvaneloba, romlis ZiriTadi funqciebia mTavrobis saqmianobis or-

ganizaciuli uzrunvelyofa, mTavrobis gadawyvetilebebis Sesrulebis kontroli. rac Seexeba 

premier-ministris mier mTavrobis SenobaSi sruli administraciuli funqciebis ganxorcielebas, 

es kompetenciac premier-ministris funqciebis realizacias ukavSirdeba da gulisxmobs gadawy-

vetilebebis miRebis uflebamosilebas sakadro, disciplinur da sxva sakiTxebze.     

    

3.5. 79-e muxlis me-5 punqti    

3.5.1. 79-e muxlis me-5 punqti _ moqmedi redaqcia    

 

winamdebare norma premier-ministrs aniWebs uflebamosilebas, prezidentis TanxmobiT daniSnos 

mTavrobis sxva wevrebi, aseve, gaaTavisuflos mTavrobis wevrebi. „mTavrobis sxva wevrebSi“ 

igulisxmeba ministri da saxelmwifo ministri. mTavrobis wevrebs premier-ministri niSnavs Sem-

deg SemTxvevebSi: axali mTavrobis formirebisas, parlamentis mier ndobis gamocxadebidan 3 

dReSi (konstitucia, muxli 80, punqti 3); axali mTavrobis formirebisas, mTavrobis Semadgen-

lobisaTvis zedized mesamed ndobis gamoucxadeblobis SemTxvevaSi, misi daniSvnidan 5 dRis va-

daSi (konstitucia, muxli 80, punqti 5), maT Soris im SemTxvevaSic, rodesac parlamentis daT-

xovna SeuZleblobelia (konstitucia, muxli 73, punqti 1-s); mTavrobis wevris gadadgomidan an 

Tanamdebobidan gaTavisuflebidan ori kviris vadaSi (konstitucia, muxli 79, punqti 7). yvela 

CamoTvlil SemTxvevaSi premier-ministris mier mTavrobis wevris daniSvna mxolod prezidentis 

TanxmobiTaa SesaZlebeli. sityva „Tanxmoba“ gulisxmobs dasturs, dadebiT pasuxs, Sesabamisad, 

naTelia, rom mTavrobis wevrebis kandidaturebis SerCeva metwilad saxelmwifos meTaurzea da-

mokidebuli. rac Seexeba Tanamdebobidan gaTavisuflebas, premier-ministrs mTavrobis wevrebis 

gaTavisuflebisas ar esaWiroeba prezidentis Tanxmoba. amasTan, unda aRiniSnos, rom premier-

ministris garda, mTavrobis sami wevris _ iusticiis, Sinagan saqmeTa da Tavdacvis ministrebis 

gaTavisuflebis uflebamosileba prezidentsac aqvs (konstitucia, muxli 73, punqti 1-g). 

 

3.5.2. 79-e muxlis me-5 punqti _ axali redaqcia  

   

2010 wlis 15 oqtombers 79-e muxlis me-5 punqti axali redaqciiT Camoyalibda, romelic 

amoqmeddeba 2013 wlis oqtombris morigi saprezidento arCevnebis Sedegad arCeuli prezidentis 

mier ficis dadebis momentidan. 79-e muxlis me-5 punqtis axali redaqciis Sesabamisad, 

prezidenti aRar monawileobs mTavrobis wevrTa daniSvnaSi, rac premier-ministris diskrecia 

gaxda. Sesabamisad, mTavrobis wevrTa rogorc daniSvna, ise gaTavisufleba, saxelmwifos meTauris 

mxridan yovelgvari Tanxmobis gareSe, premier-ministris kompetencias miekuTvna. 

 

3.6. 79-e muxlis me-6 punqti   

  

winamdebare norma premier-ministrs aniWebs uflebamosilebas, kanoniT gansazRvrul SemTxve-

vebSi da wesiT Tanamdebobaze daniSnos da gaaTavisuflos sxva Tanamdebobis pirebi. gamosayofia 
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ori momenti, kerZod: „kanoniT“ gaTvaliswinebul SemTxvevebSi igulisxmeba konstituciis garda 

sxva sakanonmdeblo aqtebiT gaTvaliswinebuli sxva Tanamdebobis pirTa daniSvna-gaTavisufleba; 

da meore _ „sxva Tanamdebobis pirebSi“ igulisxmeba Tanamdebobis pirebi, romlebic ar Sedian 

mTavrobis SemadgenlobaSi. premier-ministrs, konstituciiT gaTvaliswinebuli SemTxvevebis gar-

da, kanonmdeblobiT miniWebuli aqvs garkveuli kategoriis Tanamdebobis pirTa daniSvna-

gaTavisuflebis uflebamosileba. „saqarTvelos mTavrobis struqturis, uflebamosilebisa da 

saqmianobis wesis Sesaxeb“ saqarTvelos 2004 wlis 11 Tebervlis kanoni akonkretebs am pirTa 

wres. maT ricxvs miekuTvneba: mTavrobis kancelariis ufrosi (muxli 13, punqti 2); ministris 

pirveli moadgile da moadgile (prezidentTan SeTanxmebiT, muxli 24, punqti 1); saxelmwifo 

saqveuwyebo dawesebulebis xelmZRvaneli (muxli 24, punqti 6) da sxv. „saqarTvelos mTavrobis 

struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb“ saqarTvelos kanonis garda, prem-

ier-ministrs araerTi sakanonmdeblo aqtis safuZvelze miniWebuli aqvs sxvadasxva Tanamdebobis 

pirTa daniSvna-gaTavisuflebis uflebamosileba. magaliTisaTvis, konkurenciisa da saxelmwifo 

Sesyidvebis saagentos Tavmjdomare;13 akreditaciis erTiani erovnuli organos _ akreditaciis 

centris generaluri direqtori;14 saqarTvelos reformebisa da TanamSromlobis organizaciis 

Tavmjdomare;15 Semosavlebis samsaxuris ufrosi (finansTa ministris wardginebiT);16 sagadasax-

ado ombudsmeni (parlamentis TavmjdomaresTan SeTanxmebiT).17 aRniSnul Tanamdebobis pirTa nus-

xa sakmaod farToa da calkeuli kanonebiT aris gaTvaliswinebuli. 

 

3.7. 79-e muxlis me-7 punqti    

3.7.1. 79-e muxlis me-7 punqti _ moqmedi redaqcia 

 

winamdebare norma iTvaliswinebs premier-ministris gadadgomis an misi uflebamosilebis Sewy-

vetis samarTlebriv Sedegs, rac iwvevs mTavrobis sxva wevrebis uflebamosilebis Sewyvetas. 

mTavrobis sxva wevris Tanamdebobidan gadadgomis an gaTavisuflebis SemTxvevaSi mTavrobis axali 

wevris daniSvnis wess da vadas. „saqarTvelos mTavrobis struqturis, uflebamosilebisa da saq-

mianobis wesis Sesaxeb“ saqarTvelos kanonis Sesabamisad (muxli 9, punqti 1-a), premier-

ministris gadadgoma misi uflebamosilebis Sewyvetis erT-erT safuZvels warmoadgens. garda 

amisa, premier-ministrs uflebamosileba uwydeba gardacvalebis, mis mimarT sasamarTlos gamam-

tyunebeli ganaCenis kanonier ZalaSi Sesvlis, mTavrobis gadayenebis, impiCmentis wesiT Tanamde-

bobidan gadayenebis, SeuTavsebeli Tanamdebobis dakavebis an piradi gancxadebis safuZvelze. Ca-

moTvlil SemTxvevebSi premier-ministris Tanamdebobidan gaTavisufleba formdeba prezidentis 

aqtiT („saqarTvelos mTavrobis struqturis, uflebamosilebisa da saqmianobis wesis Sesaxeb“ 

saqarTvelos kanoni, muxli 9, punqti 2), rac garkveul uxerxulobas iwvevs premier-ministris 

gardacvalebis SemTxvevasTan mimarTebiT. Tavad premier-ministris gadadgomis safuZveli SeiZleba 

gaxdes saxelmwifos meTauris an sakanonmdeblo organos gadawyvetilebasTan mimarTebiT mTavro-

bis an piradad premier-ministris poziciebis, maT Soris, politikuris, araTanxvedra. rac Seex-

eba sakiTxs _ unda SeuTanxmos Tu ara premier-ministrma gadawyvetileba misi gadadgomis Tao-

baze mTavrobis sxva wevrebs (miT umetes, rom misi gadadgoma iwvevs mTavrobis sxva wevrTa uf-

lebamosilebis Sewyvetas), migvaCnia, rom amgvari gadawyvetilebis miRebisas, premier-ministri, 

                                                           
13 „Tavisufali vaWrobisa da konkurenciis Sesaxeb“ saqarTvelos kanoni, muxli 4, punqti 2. 
14 produqtis usafrTxoebisa da Tavisufali mimoqcevis kodeqsi, muxli 99, nawili 2.  
15 „ssip-saqarTvelos reformebisa da TanamSromlobis organizaciis Seqmnis Sesaxeb“ saqarTvelos kanoni, muxli 6, 

punqti pirveli.  
16 „Semosavlebis samsaxuris Sesaxeb“ saqarTvelos kanoni, muxli 6, punqti pirveli.  
17 saqarTvelos sagadasaxado kodeqsi, muxli 42, nawili 9.  
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rogorc mTavrobis Tavmjdomare, Tavisufalia mTavrobis sxva wevrTa mosazrebebisagan da igi 

gadawyvetilebas iRebs erTpirovnulad.    

79-e muxlis me-7 punqti, aseve, iTvaliswinebs mTavrobis wevris (garda premier-ministrisa) 

individualuri gadadgomis an Tanamdebobidan gaTavisuflebis sakiTxs. am SemTxvevaSi premier-

ministri, gadadgomidan an Tanamdebobidan gaTavisuflebidan ori kviris vadaSi niSnavs mTavrobis 

axal wevrs prezidentis TanxmobiT. 

 

3.7.2. 79-e muxlis me-7 punqti _ axali redaqcia 

 

2010 wlis 15 oqtombers ganxorcielebuli sakonstitucio cvlilebebi Seexo 79-e muxlis 

me-7 punqtsac. ucvleli darCa premier-ministris gadadgomis an misi uflebamosilebis sxvagvarad 

Sewyvetis samarTlebrivi Sedegi, rac mTavrobis sxva wevrebis uflebamosilebis SewyvetaSi ga-

moixateba. amasTan, mTavrobis sxva wevris (igulisxmeba ministri an saxelmwifo ministri) ga-

dadgomis an Tanamdebobidan gaTavisuflebis SemTxvevaSi, premier-ministri ori kviris vadaSi niS-

navs mTavrobis sxva wevrs, razec mas aRar esaWiroeba prezidentis Tanxmoba. amgvari cvlileba 

2010 wlis sakonstitucio reformis miznebidan gamomdinareobs, romlis Sesabamisad ganxor-

cielda prezidentis distancireba aRmasrulebeli xelisuflebisagan, mTavroba Camoyalibda aRma-

srulebeli xelisuflebis umaRles organod, xolo premier-ministri _ mTavrobis damoukidebel 

meTaurad.   
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The Constitutional Status of the Prime Minister of Georgia 

(The commentary of the Article 79 of the Constitution of Georgia) 

 

Giorgi Kverenchkhiladze

 

 

The Constitution of Georgia has been finally formulated by constitutional amendment about “The 

amendments and additional provisions in the Constitution of Georgia” dated in October 15, 2010. 

The constitution of Georgia had been amended and its provisions noticeable changed by this 

constitutional amendment. The constitutional reform had influenced on the model of government of 

the country, from the scope of the fact that Georgia is more oriented in the parliamentary republic. 

These changes had a big influence on the competences of the Executive branch of the country, as 

well as the president of Georgia.  

Due to the fact that these changes have not yet been put into effect, and shall take effect only the 

next presidential election from 2010 presidential election, it is important and relevant to make 

theoretical analysis of the expected norm before its implementation. 

The main aim of the article is to analyze and estimate the constitutional role of the Prime Minister 

in the scope of the Georgian Constitutional reform as he has a crucial role on the way of estimating 

issues connected with the executive branch of government. Article 79 of the Constitution of Georgia, 

which defines the competencies of the prime minister, has been changed for many times.  

Paper aims to analyze and consider Prime Minister's constitutional status from the scope of 

constitutional reform as it is related to other issues of constitutional regulation of the executive 

branch of government. several changes were introduced in Article 79 of the Constitution connected 

with the characterization the powers of the Prime Minister. Those changes have mainly caused the 

transformation of the legal status of the Prime minister which will be reviewed in this article as well. 

On the way of estimation there must be given attention to the the etymological, historical and 

comparative-international aspects of the institute of Prime – Minister.  

the development stages of the executive authority in Georgia will be analyzed by the comparison 

of the provisions of the 1921 Constitution, the law of 22 December 1922  of “The state government 

"(so called “Small Constitution") and the relevant provisions of the 1955 Constitution, which are 

characterized by some peculiarities. 

The basic reasoning applies to the recent powers of the Prime Minister which were applied by the 

constitutional reform and the comparative analyses of these powers. On the way of analyzing these 

provisions, there must be set out some directions: 

It should be noted that on 15 October 2010 constitutional reforms aimed at establishing an 

independent executive branch of government in Georgia, as well as reforming the government of 

Georgia as highest executive body and distancing the president from the executive responsibilities. 

From this point, there was made the changes in Article 79(1) as the word “chairman” was modified 

to “head”. That transformation was not only formal as it caused configuration in the competencies of 

the Prime Minster as well, which is to be the head of the executive branch of government of Georgia. 

Nowadays, the analysis of the constitutional norms references that Prime Minister's role in the 

state's executive branch determination and implementation of a strategy is organizational in nature, 

                                                           
 Doctor of Law, Professor of Ivane Javakhishvili Tbilisi State University. 
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because the President directs and conducts domestic and foreign policies. Since 2013 the 

competences of the head of state changes, which leads to the enhancement the powers of the Prime 

Minister. 

That means that the Prime Minister, as the entity responsible for the activity will no longer be 

accountable to the President and the subject of the liability is determined only by the legislative 

organ, the Parliament of Georgia, since 2013. 

It is important  that the executive rights of the Prime Minister will be increased after 2013 

concerning the appointment of the Ministers’ Cabinet as well.  From the light of these reforms there 

will be no requirement for the president's approval and confirmation. The paper also discusses the 

competencies of the Prime Minister which will not be changed after the constitutional reform. 

Studies were made on the basis of a conclusion that the purpose of the 2010 reform, carried out in 

the distance from the executive branch, the government established as the supreme body of the 

executive power, and the Prime Minister as an independent commander. 
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konstituciis ganmarteba da masTan dakavSirebuli  

zogierTi politikur-samarTlebrivi aspeqti 

 

dimitri gegenava 

 

`ar arsebobs normis `swori~ ganmarteba,  

arsebobs mxolod `Sesabamisi~ ganmarteba.~1 

aaron baraki 

 

Sesavali 

 

normis ganmarteba da masTan dakavSirebuli sakiTxebi samarTalSi gansakuTrebul adgils ika-

vebs. erTia srulyofili sakanonmdeblo aqtisa da normis Seqmna, xolo meore – am ukanasknelis 

ganmarteba da praqtikaSi gamoyeneba, implementacia. advili warmosadgenia, Tu ra mniSvneloba 

eniWeba konstituciis normaTa interpretacias2 imis gaTvaliswinebiT, rom konstitucias gansa-

kuTrebuli adgili ukavia samarTlebriv sistemaSi, mas iseTi roli akisria, romelsac vercerTi 

sxva dokumenti itvirTebs da Caanacvlebs,3 erTdroulad warmoadgens filosofias, politikas, 

sazogadoebasa da samarTals.4 konstituciis teqstis mizania momavali TaobebisTvis ZiriTadi 

miamrTulebis micema, umravlesobis kontroli da individualur RirebulebaTa da TavisuflebaTa 

dacva5. 

arsebobs mTeli rigi gansxvavebebi samarTlis normis ganmartebis zogad standartebsa da 

konstituciis interpretaciis meTodebs Soris, rasac Tavad konstituciis mimarT moqmedi 

gansxvavebuli, gansakuTrebuli samarTlebrivi reJimi ganapirobebs. 

statiis mizania, moxdes konstituciis, rogorc ganmartebis obieqtis mimarT arsebuli samar-

Tlebrivi reJimis analizi, misi interpretaciis meTodebisa da pasuxismgebeli saxelmwifo orga-

noebis uflebamosilebaTa ganxilva, hermenevtikis Tanamedrove standartebis gamoyenebis Tavise-

burebebis dadgena konstituciis ganmartebis sferoSi, aseve, im ZiriTadi samarTlebrivi da po-

litikuri aspeqtebis gamokveTa, romlebic Tan axlavs konstituciuri normis interpretaciis 

process da romlebic mniSvnelovan zegavlenas axdens sazogadoebriv Tu saxelmwifoebriv pro-

cesebze. 

kvleva efuZneba dasavleTevropul, aseve, britanul da amerikul midgomebs, doqtrinas, Tana-

medrove samarTlis tendenciebs. statiaSi ganxiluli iqneba hermenevtikis sferos wamyvani mec-

nierebisa da praqtikosi iuristebis, saerTo da sakonstitucio sasamarTloebis mosamarTleTa 

Sexedulebebi, saqarTvelos da sazRvargareTis avtoritetul sasamarTloTa Sefasebebi. moxdeba 

erovnuli da saerTaSoriso instituciebis mier interpretaciis meTodebis gamoyenebis praqtikis 

SedarebiT-samarTlebrivi analizi. 

 

                                                           
 samarTlis magistri, daviT batoniSvilis samarTlis institutis direqtori, aRmosavleT evropis universitetis 

asistent-profesori. 
1 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
2 statiaSi cnebebi: `ganmarteba~ da `interpretacia~ sruliad TanabarmniSvnelovan cnebebad moiazreba da gamoiyeneba. 

(avt.) 
3 Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New Jersey, 2005, 371. 
4 iqve, 370. 
5 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 772. 
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1. konstituciis ganmarteba samarTlis ganmartebis zogad WrilSi 

1.1. konstitucia, rogorc ganmartebis sagani 

1.1.1. konstituciis adgili samarTlis sistemaSi 

 

Tanamedrove samarTalSi ramdenime institutia iseTi statusis matarebeli, romelsac SeuZlia 

Tavisuflad Seqmnas warmodgena Tavad samarTlis sistemis Sesaxeb. msgavs institutebs upirobod 

ganekuTvneba konstitucia _ saxelmwifoebriobis ganmsazRvreli erT-erTi niSani, romlis safuZ-

velzec xorcieldeba saxelmwifo xelisufleba6. 

konstitucias gansakuTrebuli mdgomareoba uWiravs da Seucvlel adgils ikavebs samarTle-

briv sistemaSi7, igi ar Semoifargleba mxolod saxelmwifoebrivi mniSvnelobis sakiTxTa mcire 

wris mowesrigebiT, is urTierTobebis gacilebiT farTo speqtrs exeba,8 erTdroulad warmoad-

gens sazogadoebriv Tu saxelmwifo urTierTobaTa da instituciaTa farTo speqtrs9.  

konstituciis mravalmxrivobis miuxedavad, igi ar warmoadgens ucvlel, xelSeuxebel samar-

Tlebriv dokuments, romelic mxars ver ubams Tanamedrove moTxovnebs da warsulis gadmonaSTad 

rCeba. holmsis SefasebiT, konstitucia moqnili, cocxali dokumentia, xolo konstituciis 

teqsti _ cxovrebaSi gatarebuli sadamfuZneblo aqti10, romelic gamowvevebis, moTxovnebisa da 

sazogadoebrivi moTxovnilebebis Sesabamisad unda ganicdides cvlilebebs, asaxavdes mis Tana-

droul yofas. aqve unda aRiniSnos, rom dauSvebelia konstituciaSi cvlilebebis gauazrebeli 

da xSiri ganxorcieleba, radgan igi, Tavis mxriv, mis samarTlebriv da socialur statuss akni-

nebs, amcirebs mis mimarT sazogadoebriv ndobas.  

konstitucia mravalmxrivi dokumentia da warmoudgenelia misi mxolod samarTlebriv aqtad 

aRqma.11 igi udidesi socialuri da politikuri mniSvnelobis matarebelia, xSirad socialuri 

integraciis funqciasac asrulebs da eris, sazogadoebis erTianobis Camoyalibebas uwyobs 

xels12. swored konstituciam gaaerTiana inglisis batonobisgan gaTavisuflebuli 13 provincia13 

da `Seqmna eri~, saxelmwifo14. 

konstituciis uzenaesobis principi, rogorc Tavad konstituciis klasikuri gageba SeerTe-

buli Statebidan iRebs saTaves. konstitucionalizmis ganviTarebis istoriaSi mniSvnelovani 

wvlili Seitana mosamarTle marSalma da sakonstitucio marTlmsajulebisaTvis umniSvnelova-

nesma saqmem – merberi medisonis winaaRmdeg. swored aRniSnul saqmeSi, sakonstitucio 

marTlmsajulebis garda, marSalma daamkvidra dawerili konstituciis, rogorc uzenaesi kanonis 

principi15, romlis mixedviTac, konstitucia iqca samarTlis upirveles, utyuar wyarod.  

rac Seexeba evropas, konstituciis uzenaesobis principis damkvidreba kelzenis saxelTan 

aris dakavSirebuli. swored kelzeniseuli ZiriTadi norma da misi Teoria daedo safuZvlad 

                                                           
6 xubua g., samarTlis Teoria, Tbilisi, 2004, 141. 
7 Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New Jersey, 2005, 371. 
8 cnobilaZe p., saqarTvelos konstituciuri samarTali, t. I, Tbilisi, 2005, 14; ix. citireba: Хессе К., Основы 
конституционного права ФРГ, Москва, 32. 
9 Barak A., Purposive Interpretation in Law, translated from Hebrew by Sari Bashi, Princeton, New Jersey, 2005, 370. 
10 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 999. 
11 cnobilaZe p., saqarTvelos konstituciuri samarTali, t. I, Tbilisi, 2005, 85. 
12 xubua g., samarTlis Teoria, Tbilisi, 2004, 46. 
13 Токвиль А. Д., Демократия в Америке, Перевод В.П. Олейника, Е. П. Орловой, И. А. Малаховой, И. Э. Иванян, Б. Н. 

Ворожцова, Москва, 1992, 101. 
14 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 1000; ix. 

citireba: Missouri v. Holland, 252, U.S. 416 (1920). 
15 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 996. 
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xsenebuli principis aRzevebas. kelzenisTvis konstitucia nebismier sxva samarTlebriv aqtze 

maRla mdgomi dokumentia, romelsac unda Seesabamebodes nebismieri aqti Tu qmedeba16.  

mniSvneloba ara aqvs saxelmwifos uzenaes kanons konstitucia erqmeva Tu sxva samarTlebrivi 

cnebiT aRiniSneba17, umTavresia is damokidebuleba da adgili, romelsac igi saxelmwifoSi, nor-

matiuli aqtebis ierarqiasa da rac mTavaria, sazogadoebis cnobieraSi ikavebs. Tavad sazogadoe-

ba da xelisufleba unda iyvnen konstituciis uzenaesobis garantorebi. 

 

1.1.2. konstituciuri normebis Sinaarsobrivi datvirTva 

 

sakonstituciosamarTlebrivi normebi samarTalSi Seucvlel adgils ikavebs. qveynis samar-

Tlebrivi sistemidan gamomdinare, SesaZloa mas ar gaaCndes erTiani, sistematizebuli ZiriTadi 

kanoni, Tumca ar arsebobs saxelmwifo, romelsac ar gaaCnia sakonstituciosamarTlebrivi – 

konstituciuri norma. miuxedavad imisa, rom samarTlebrivad konstituciur normebs SesaZloa 

normatiuli aqtebis ierarqiis zeda safexuri ar ekavoT (ierarqiis ararsebobis gamo), maT mainc 

gansakuTrebuli mniSvneloba eniWebaT da Sinaarsidan gamomdinare, gansakuTrebuli avtoritetiT 

sargebloben.18 

konstituciis teqstis mizania momavali TaobebisTvis ZiriTadi mimarTulebis micema, umrav-

lesobis kontroli da individualur RirebulebaTa da TavisuflebaTa dacva19, Sesabamisad, aR-

niSnuli mizani samarTlebrivad swored normebSi aisaxeba, romlebic, Tavis mxriv, aseve, uzrun-

velyofen samarTlis sistemis erTianobasa da TviTmyofadobas20.  

konstitucia, konstituciuri normebi warmoadgens saxelmwifoSi arsebuli nebismieri sxva 

samarTlebrivi aqtis pirdapir Tu arapirdapir wyaros, safuZvels, romelic ganapirobebs Tavad 

aqtis legitimurobas.21 konstituciis normebiT ganisazRvreba saxelmwifos mowyobidan dawyebu-

li adamianis ZiriTadi uflebebis uzrunvelyofiT damTavrebuli, saxelmwifosa da sazogadoebis 

mSvidobiani da usafrTxo arsebobisaTvis aucilebeli sakiTxebi22. `konstituciuri normebi aya-

libebs wesebs da principebs, romlebic politikuri Zalauflebis miznebsa da legitimur gamoye-

nebas gansazRvravs~23.  

davidis azriT, zogierT saxelmwifoSi konstituciuri normebis gansakuTrebuli statusi 

swored maTi politikurobiTaa ganpirobebuli24, Tumca politikurobis elements miRmac normaTa 

am kategorias iseTi statusi aqvs, rom isini nebismier SemTxvevaSi gamorCeul adgils daikavebd-

nen saxelmwifoebriv Tu sazoadoebriv urTierTobebSi. arsebobs mravali mosazreba, Tu ras unda 

Seexebodes konstituciis normebi, romeli saxelmwifo, politikuri da samarTlebrivi insti-

tutebi unda iyvnen warmodgenilni konstituciis teqstSi, ra masStabebiT unda moxdes maTi 

asaxva da a.S. 

                                                           
16 Troper M., Constitutional Interpretation, Israel law Review, #39, 2006, 35-36; ix: xubua g., samarTlis Teoria, Tbilisi, 

2004, 35; Kelsen H., The Pure Theory of Law, translated from the second (revised and enlarged) German edition by M. Knight, Los 

Angeles, London, 1970. 
17 mag., germaniis federaciul respublikaSi konstitucia iwodeba ZiriTad kanonad (Grundgesetzbuch). am saxelwode-

bas ufro istoriuli da politikuri datvirTva gaaCnia, samarTlebrivi statusiT igi swored konstitucia gaxlavT. 
18 davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, T. niniZisa da e. sumbaTaSvilis Targmani, T. niniZis 

redaqtorobiT, Tbilisi, 2010, 106. 
19 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 772. 
20 cnobilaZe p., saqarTvelos konstituciuri samarTali, t. I, Tbilisi, 2005, 28. 
21 inwkirveli g. saxelmwifosa da samarTlis zogadi Teoria, Tbilisi, 2011, 174. 
22 xubua g., samarTlis Teoria, Tbilisi, 2004, 141. 
23 traibi amgvar wesebs da principebs e.w. `metasamarTals~ uwodebs. ix., Pollack Sh. D., Constitutional Interpretation as 

Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 994. ix. citireba: L. Tribe, Constitutional Choices (1985), 34. 
24 davidi r., Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, T. niniZisa da e. sumbaTaSvilis Targmani, T. niniZis 

redaqtorobiT, Tbilisi, 2010, 106. 
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kelzeni or rekomendacias iZleva: 1. konstituciuri normebi ar unda iyos Zalze zogadi da 

bundovani; 2 Tuki msgavsi debulebebi mainc aRmoCndeba konstituciis teqstSi, aqtis konstitu-

ciurobis dadgenis Taobaze saqmis ganxilvisas sasamarTlo maqsimalurad unda ecados maTi ga-

moyenebisgan Tavis Sekavebas.25 konstituciuri normebis kelzeniseuli gageba srulebiT ar gu-

lisxmobs normaTa daviwrovebasa da specializebas, ubralod, misTvis konstituciaSi Zalze zo-

gadi da abstraqciis maRali xarisxis mqone normebis arsebobaa miuRebeli, radgan es maT Semd-

gom gamoyenebas problemurs xdis. 

konstitucia araa erTaderTi dokumenti, romelic Seicavs bundovan debulebebs. msgavsi ram 

SesaZloa iyos kodeqsebsa da sxva samarTlebriv aqtebSic26, Tumca Tavisi statusidan gamomdi-

nare konstituciaSi maTi arseboba gansakuTrebul uxerxulobasa da sirTuleebs 

qmnis.konstituciuri normebi unda iyos zogadi, abstraqtuli, ganazogadebdes institutebs, sax-

elmwifo organoebis ufleba-movaleobebsa da konstituciiT gaTvaliswinebul sxva cnebebs. maTi 

xasiaTi unda iZleodes sasamarTlos mier normaTa daviwroebisa da konkretul saqmeze misadage-

bis saSualebas27. 

 

1.2. konstituciis ganmartebis mniSvneloba 

 

istorikosi da mosamarTle gansxvavebulad udgeba erTi da imave istoriuli samarTlis Zeg-

lis ganmartebis sakiTxs: Tu istorikosisTvis mniSvnelovania Tavad Zeglis Seqmnis periodi, mi-

si Semqmnelebis azrovnebis masStabebi, mosamarTles ainteresebs samarTlis Zeglis mniSvneloba 

konkretuli SemTxvevis, davis gadawyvetis kuTxiT.28 

konstitucia samoqmedo dokumentia, romlis ganmartebiTac xdeba sasamarTlo saqmeebis gada-

wyveta.29 mosamarTle renqvisTis azriT, swored konstituciis zogadi teqsti da normebis ab-

straqtuli xasiaTi ganapirobebs imas, rom sasamarTlom misi interpretacia moaxdinos da amiT 

daaviwrovos, konkretul saqmes moargos igi30. 

TiToeul kanons Tavisi mizani aqvs, romelic moicavs im eTikur, socialur da ekonomikur 

aspeqtebs, romelTa gamoyenebiTac kanoni, rogorc socialuri instituti unda aRsruldes31. ka-

nonis miznis misaRwevad, aucilebelia, aRniSnuli aspeqtebi iqnas gagebuli, aRqmuli, moxdes ma-

Ti Sesabamisi ganmarteba. interpretacia (ganmarteba) aris moqmedeba, romlis mizani samar-

Tlebrivi teqstis lingvisturi da Sinaarsobrivi mniSvnelobis rekonstruqciaa.32 savinis azriT, 

aucilebelia normis ganmartebisas interpretatorma kanonmdeblis msgavsad iazrovnos, radgan 

faqtobrivad igi axdens normaSi Cadebuli azris `aRdgenas~33. normis ganmartebis Sedegad dgin-

                                                           
25 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 36; ix. citireba: Kelsen H., Wer soll der Hüter der 

Verfassung sein? #6, quoted in the Italian translation, in Kelsen H., La giustizia constituzionale, a cura di Carmelo Geraci, primessa di 

Antonio La Pergola, 1989; kelsen H., La garantie juridictionalle de la constitution, 1928, 239. 
26 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 37. 
27 ix., Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 

2008, 255. 
28 Valauri J. T., Interpretation, Critique, and Adjudication: The Search for Constitutional Hermeneutics, Chicago-Kent Law Review, 

Vol.76, 2000, 1091; ix. citireba: Emillio Betti, Hermeneutics As the General Methodology of the Geisteswissenschaften (Josef 

Bleicher trans.), in The Hermeneutic Tradition: From Ast to Ricoeur 159 (Gayle L. Ormiston & Alan D. Schrift eds., 1990). 
29 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 767. 
30 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

255. 
31 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
32 Cisneros L. A., The Constitutional Interpretation/Construction Distinction: A Useful Fiction, Constitutional Commentary, Vol. 27, 

No. 1, 2010, 76; ix. citireba: Solum L. B., District of Columbia v. Heller and Originalism, 103, New York University Law Review, 

923, 926-33 (2009). 
33 cipeliusi r., iuridiuli meTodebis moZRvreba, Targmna l. ToTlaZem, m. turavas redaqtorobiT, Tbilisi, 2009. 
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deba is avTenturi, savaldebulo mniSvneloba, romelic SemdgomSi unda gaiTvaliswinon sax-

elmwifo organoebma, Sesabamisma Tanamdebobis pirebma da rigiTma moqalaqeebma. 

normis ganmartebis mniSvneloba gansakuTrebiT maSin izrdeba, roca interpretaciis obieqti 

konstitucia, konstituciuri norma gaxlavT. xSirad konstituciuri normis ganmarteba ufleba-

mosili interpretatoris mTavari funqciaa34, romelsac SemdgomSi Sesasruleblad savaldebulo 

Zala eniWeba da savaldebuloa nebismieri sasamarTlosaTvis praqtikaSi gamosayeneblad. konsti-

tuciis ganmarteba moiTxovs damatebiT dakvirvebasa da damxmare meqanizmebis gamoyenebas, rasac 

Tavad konstituciuri normis TviTmyofadoba ganapirobebs35, amasTan, aRsaniSnavia, rom konsti-

tuciur normebSi xSiradaa deklaraciuli xasiaTis teqstebi, preambulebi, rac, Tavis mxriv, 

farTo interpretaciis saSualebas iZleva36. am yovelives isic emateba, rom gavrcelebuli 

azriT, ar arsebobs normis `swori~ ganmarteba, arsebobs mxolod `saTanado~, `Sesabamisi~ in-

terpretacia37. aqedan gamomdinare, ganmarteba da masTan dakavSirebuli midgomebi SeiZleba mniSv-

nelovnad Seicvalos droTa ganmavlobaSi, rasac Sesabamisi praqtikis cvlilebac mohyveba. 

dvorkinis azriT, konstituciis ganmartebisas interpretatorma konstituciis teqstis, sasa-

marTlos avtoritetuli gadawyvetilebebisa da sxva politikuri aqtebidan unda amoarCios mo-

ralurad ukeTesi ganmarteba.38 samwuxarod, TeologiaSi, literaturasa da filosofiaSi arse-

buli ganmartebis analogiebi sakmaod SezRudul daxmarebas sweven konstituciis ganmartebi-

sas39, am ukanasknelis gansakuTrebuli politikuri, samarTlebrivi da socialuri mniSvnelobi-

dan gamomdinare. 

konstituciis interpretaciis arsebuli praqtikis mixedviT ganisazRvreba saxelmwifos mTe-

li kanonmdeblobis ganmartebasTan dakavSirebuli midgomebic. konstituciis ganmarteba ganapiro-

bebs SemdgomSi nebismieri sxva samarTlebrivi aqtis mimarT moqmed samarTlebriv reJims, aseve, 

momavalSi gamosacem aqtTa ZiriTad samarTlebriv CarCoebs. 

 

1.3. konstituciisa da samarTlis normaTa ganmartebis urTierTmimarTeba 

 

samarTlebrivi hermenevtika interpretaciis specialuri, calke mdgomi dargia misTvis damax-

asiaTebeli wesebiTa da amocanebiT40 da misi mizania samarTlis normis ganmarteba, misi teqstis 

Sinaarsis gageba. kanonis normis ganmarteba gansxvavdeba nebismieri sxva saxis interpretaciisgan, 

maT Soris, akademiuri interpretaciisganac.41 normis ganmartebisTvis gadamwyvetia masSi moce-

muli kanonmdeblis neba, romelic obieqturad gamoxatuli nebaa42. normis interpretaciisas 

Tavdapirvelad unda dadgindes Tavad teqstis sityvasityviTi, pirdapiri mniSvneloba da mxolod 

amis Semdeg ganisazRvros misi samarTlebrivi Sinaarsi.43 normis mizani ar warmoadgens fsiqo-

                                                           
34 mag., germaniis federeciuli respublikis sakonstitucio sasamarTlo; ix. germaniis federaluri sakonstitucio 

sasamarTlos gadawyvetilebebi, Seadgina i. Svabem, germanulidan Targmna e. CaCaniZem, k. kublaSvilis, T. niniZis, b. 

lolaZisa da q. eremaZis redaqtorobiT, Tbilisi, 2011, 5. 
35 xubua g., samarTlis Teoria, Tbilisi, 2004, 161. 
36 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 36. 
37 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
38 Schauer F., The Occasions of Constitutional Interpretation, Boston University Law Review, Vol. 72, 1992, 736; ix. citireba: 
Dworkin R., Law’s Empire, 355-413, 1989. 
39 Sunstein C. R., Six Theses on Interpretation, Constitutional Commentary, Vol. 6, 1989, 91. 
40 Valauri J. T., Interpretation, Critique, and Adjudication: The Search for Constitutional Hermeneutics, Chicago-Kent Law Review, 

Vol.76, 2000, 1091; ix. citireba: Emillio Betti, Hermeneutics As the General Methodology of the Geisteswissenschaften (Josef 

Bleicher trans.), in The Hermeneutic Tradition: From Ast to Ricoeur 159 (Gayle L. Ormiston & Alan D. Schrift eds., 1990). 
41 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 995. 
42 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Seadgina i. Svabem, germanulidan Targmna e. 

CaCaniZem, k. kublaSvilis, T. niniZis, b. lolaZisa da q. eremaZis redaqtorobiT, Tbilisi, 2011, 3. 
43 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 768. 
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logiur kategorias, igi wminda normatiuli xasiaTisaa: samarTalgageba, abstraqcia, konstruq-

cia, romelic teqsts miRmaa Seqmnili44.  

kelzeniseuli ganmartebiT, norma sxva araferia Tu ara adamianis qmedebaTa mniSvneloba, Sesa-

bamisad interpretatoris mTavari movaleobaa nagulisxmevis mniSvnelobis gansazRvreba.45 inter-

pretatori ramdenime SesaZlo mniSvnelobidan irCevs saukeTesos, misi mTavari mizania `adamianu-

ri~ enidan `samarTlebriv~ enaze da piriqiT, Targmnos normis Sinaarsi.46 

konstituciis ganmarteba gacilebiT ufro rTuli sakiTxia, vidre sxva nebismieri samarTle-

brivi normis ganmarteba, vinaidan igi maRali statusis matarebelia, rogorc samarTlebrivi, ise 

– politikuri mniSvnelobiT.47 sxva samarTlebrivi ganmartebisgan gansxvavebiT, konstituciis 

interpretaciisas yuradReba ufro metad obieqtur mizanze unda gamaxvildes, imis gaTvaliswine-

biT, rom obieqtur miznobriobaSi warsuli ar unda iqnes daviwyebuli48. marSalis principebze 

dayrdnobiT holmsi konstitucias ganixilavda rogorc dokuments, romelmac `Seqmna eri~ da 

romelic unda iqnas gagebuli misi amoqmedebidan dagrovebuli praqtikis gaTvaliswinebiT da ara 

im periodis aRqmiT, roca igi Seiqmna.49 ZiriTadi kanoni unda ganimartos saukeTeso politikuri 

da moraluri Rirebulebebis erToblivi gamoyenebiT, raTa konstituciuri normis nagulisxmev 

mniSvnelobasTan maqsimalurad iyos miaxloebuli50. 

samarTlis normis interpretaciis tradiciuli xerxebi da meTodebi SesaZloa sruliad 

usargeblo aRmoCndes konstituciuri normis ganmartebisas, saWiro gaxdes maTi kompilacia, 

sxvadasxva kombinaciis mofiqreba, romlis drosac miRebuli interpretacia iqneba optimaluri. 

SeiZleba iTqvas, rom konstituciis ganmarteba samarTlis normis interpretaciis specialuri 

saxea, romelzec gansxvavebuli samarTlebrivi reJimi moqmedebs Tavad konstituciuri normis sa-

marTlebrivi statusisa da mometebuli interesis gaTvaliswinebiT, rac, saboloo jamSi, inter-

pretaciis am mimarTulebis gansakuTrebul delikaturobasa da xerxebis inovaciurobas usvams 

xazs. 

 

1,4. konstituciis ganmartebis Tanamedrove midgomebis zogadi mimoxilva 

 

samarTlebrivi teqstebi yovelTvis araa bundovani, xSir SemTxvevaSi maTi Sinaarsi naTladaa 

gadmocemuli, aseT dros sruliad usargebloa interpretaciis Teoriebis moxmoba. es uka-

naskneli mxolod da mxolod iseT drosaa aucilebeli, roca teqsti bundovani an orazrovania, 

misgan ver xdeba nagulisxmevi azris dadgena.51 idealur samyaroSi kanonmdebloba daxvewili da 

martivad gasagebi unda iyos, ar unda badebdes sxvagvarad aRqmis raime eWvs. ase rom iyos, sasa-

marTloebs ar mouxdebodaT normis ganmartebis Teoriebisa da meTodebis ganviTareba, raTa isini 

ufro gasagebi da aRqmadi iyos sazogadoebisaTvis.52 

marTalia, mecnierebaSi normis ganmartebis ramdenime Teoria arsebobs, Tumca aucilebel sis-

woreze arcerTs gaaCnia pretenzia.53 yvela es Teoria gamocdili da nacadia, rac mTavaria, yve-

                                                           
44 iqve, 770. 
45 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 47. 
46 Shalev G., Interpretation in Law: Chief Justice Barak’s Theory, Israel Law Review, Vol. 36, 126. 
47 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

252. 
48 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 773. 
49 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 1000; ix. 

citireba: Missouri v. Holland, 252, U.S. 416 (1920). 
50 Sunstein C. R., Six Theses on Interpretation, Constitutional Commentary, Vol. 6, 1989, 95. 
51 Schauer F., The Occasions of Constitutional Interpretation, Boston University Law Review, Vol. 72, 1992, 740. 
52 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

251-252 
53 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
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la maTgani Taviseburad sworia. konstituciis ganmartebis Teoriebi TiTqmis ori saukunis gan-

mavlobaSi yalibdeboda, viTardeboda da ixveweboda. 1990-ian wlebSi konstituciis interpreta-

ciis Teoriebma mniSvnelovani cvlilebebi ganicada54. amasTan, konstituciis interpretaciis 

Teoria unda gaimijnos metaTeoriisagan, romelic warmoadgens Teorias Teoriis Sesaxeb. konsti-

tuciis interpretaciis Teoria unda iyo praqtikuli da ayalibebdes rogorc zogadad samar-

Tlis, ise – konstituciis teqstis interpretaciis gamosadeg meTodebs.55  

SeerTebul StatebSi originalistebsa56 da interpretivistebs57 Soris samarTlebrivi dispu-

ti karga xania mimdinareobs. es mimdinareobebi iseve emijnebian erTmaneTs, rogorc konservato-

rebi da liberalebi58. aRniSnul debatebs ZiriTadad aSS-is konstituciis siZvele gana-

pirobebs59.  

subieqturi TeoriisTvis mniSvnelovania kanonmdeblis motivi da ganzraxva, rodesac obieqtu-

ri Teoria yuradRebas amaxvilebs uSualod kanonze, masSi gamoxatul kanonmdeblis obieqtur 

nebaze.60 orive Teorias bevri saxelovani warmomadgeneli hyavs, rac, saboloo jamSi, am Teorie-

bis mimarT damokidebulebas iuridiuli teqnikis gemovnebis sakiTxad aqcevs61. originalistebis 

mosazrebiT (subieqturi Teoria), samarTlebrivi teqstis ganmartebisas yuradReba unda gamax-

vildes misi SemmuSaveblebisa da Semqmnelebis mosazrebebsa da Sexedulebebze.62 subieqturi 

TeoriiT, konstitucia erTgvari socialuri xelSekrulebaa da nebismieri sxva xelSekrulebis 

msgavsad, xelSemkvreli mxareebis WeSmarit mizans unda emsaxurebodes, am SemTxvevaSi _ xalxi 

da saxelmwifo63. originalistebSi gamoyofen or ZiriTad mimarTulebas: teqstobrivi da mizno-

brivi originalizmi64. originalistebis Sexeduleba xSirad gamoiyeneba konstituciis ganmartebi-

sas da Zalze iSviaTad, roca saqme sxva sakanonmdeblo aqtis ganmartebas exeba65. 

zogierTisTvis mniSvnelovania konstituciis SemqmnelTa mosazrebani, zogisTvis ki amas sru-

liad ar gaaCnia raime Rirebuleba66 da es yovelive, marTalia, gemovnebis sakiTxia, Tumca mniSv-

nelovan sakiTxs warmoadgens uSualod davis gadawyvetis procesSi. brestis azriT, interpre-

taciis miznebisTvis, teqsti da misi originaluri istoria mxolod gasaTvaliswinebelia, maT ar 

gaaCniaT savaldebulo Zala67. iuristebis umetesi nawili miiCnevs, rom konstituciis ganmarte-

bisas gacilebiT mniSvnelovania, gaTvaliswinebuli iyos konstituciis mimRebTa azri, rogorc 

                                                           
54 Cisneros L. A., The Constitutional Interpretation/Construction Distinction: A Useful Fiction, Constitutional Commentary, Vol. 27, 

No. 1, 2010, 71. 
55 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 768. 
56 konstitucionalizmis TeoriaSi normis ganmartebisas, mis SemqmnelTa naazrevisa da maT mier moazrebuli mniSvne-

lobis primatis momxreebi originalistebad iwodebian, radgan maTTvis mniSvnelovania konstituciis Tavdapirveli, 

originaluri mniSvneloba. ix. Valauri J. T., Interpretation, Critique, and Adjudication: The Search for Constitutional Hermeneu-

tics, Chicago-Kent Law Review, Vol.76, 2000, 1092. 
57 kontinenturi evropis samarTlis ojaxSi arsebobs msgavsi dayofa, Tumca gansxvavebuli saxelwodebebiTaa cnobili, 

nacvlad originalistebisa da interpretivistebisa (araoriginalistebi), evropuli samarTlebrivi ojaxi normis in-

terpretaciis am Teoriebs subieqtursa da obieqturs uwodebs. 
58 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 47. 
59 iqve. 
60 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Seadgina i. Svabem, germanulidan Targmna e. 

CaCaniZem, k. kublaSvilis, T. niniZis, b. lolaZisa da q. eremaZis redaqtorobiT, Tbilisi, 2011, 2. 
61 ix. xubua g., samarTlis Teoria, Tbilisi, 2004, 150. 
62  Cisneros L. A., The Constitutional Interpretation/Construction Distinction: A Useful Fiction, Constitutional Commentary, Vol. 27, 

No. 1, 2010, 81. 
63 Dorf  M. C., A Comment on Text, Time and Audience Understanding in Constitutional law, Washington University Law Quarterly, 

Vol. 73, 1995, 985. 
64 teqstobrivi originalizmis warmomadgenelia mosamarTle skalia. ix. Fish S., Intention is All There is: A Critical Analy-

sys of Aharon Barak’s Purposive Interpretation in Law, Cardozo Law Review, Vol. 29, 2008, 1110. 
65 Troper M., Constitutional Interpretation, Israel law Review, #39, 2006, 47. 
66 Schauer F., The Occasions of Constitutional interpretation, Boston University Law Review, Vol. 72, 1992, 736. 
67 Valauri J. T., Interpretation, Critique, and Adjudication: The Search for Constitutional Hermeneutics, Chicago-Kent Law Review, 

Vol.76, 2000, 1088; ix. citireba: Paul Brest, The Misconceived Quest for Original Understanding, 60 B.U.L. Rev. 204, 205 (1980). 
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obieqturi neba, vidre Tavad konstituciis proeqtis avtorebis mosazrebebi (obieqturi Teo-

ria)68. es ukanaskneli popularobiT sargeblobs praqtikos da mecnier iuristebs Soris, igi 

gabatonebul Sexedulebad miiCneva sasamarTlo praqtikaSic69. 

interpretaciis kidev sami Teoria SeiZleba gamovyoT: pirvelis Tanaxmad, interpretacia cod-

nis, Semecnebis funqciaa da teqstis WeSmariti mniSvnelobis dadgenas gulixmobs; realisturi 

Teoriis mixedviT, samarTlis sistema aRWuravs kompetentur saxelmwifo organos, raTa moaxdi-

nos normis ganmarteba (msgavs uflebamosil organos avTenturi ewodeba da igi Tavisufalia 

nebismieri mniSvneloba mianiWos, Tavisuflad ganmartos teqsti); Sereuli Teoriis Tanaxmad, 

avTenturi interpretatori ganmartavs aqts survilisamebr, mxolod SemoTavazebuli ramdenime 

mniSvnelobis Sesabamisad, dadgenil CarCoebSi.70 realisturi Teoriis Tanaxmad, avTenturi in-

terpretatori, rogorc normis ganmartebaze uflebamosili piri, Tavisufalia in-

terpretaciisas, miuxedavad imisa, gamomdinareobs msgavsi ganmarteba normis logikuri formidan 

Tu ara.71 avTentur ganmartebas ZiriTadad iZleva Tavad normis mimRebi saxelisuflebo organo, 

romlis ganmartebasac Sesasruleblad savaldebulo Zala gaaCnia72. 

baraki upiratesobas aniWebs e.w. `miznobriv~ Teorias, romlis mixedviT, mniSvnelovania, yura-

dReba gavamaxviloT teqstis mizanze, romelic ara fsiqologiuri an istoriuli, aramed mxo-

lod normatiuli xasiaTisaa.73 miznobrivi interpretaciisas msjeloba gamyarebuli unda iyos 

hermenevtikuli, filosofiuri, konstituciuri da praqtikuli aspeqtebiT74. aRniSvnis Rirsia 

heberlesuli normis ganmartebis SedarebiTsamarTlebrivi meTodi, romelic sxva saxelmwifoTa 

praqtikis analizs uWers mxars.75 

Tanamedrove samarTalSi interpretaciis mravali meTodi da Teoria arsebobs. TiToeuli maT-

gani garkveulwilad saintereso da sasargebloa, Tumca, saboloo jamSi, SeuZlebelia ar dae-

Tanxmo baraks, romlis TqmiTac, ganmartebis Teoriebs Soris arCevanis gakeTeba politikuri sa-

kiTxia da igi warmoadgens ara romelime piris an sasamarTlos, aramed iuristTa mTeli Taobe-

bis arCevans76.  

 

2. konstituciis ganmartebis subieqtebi 

2.1. konstituciis ganmartebis uflebamosileba 

 

konstituciis gansakuTrebuli mniSvnelobidan gamomdinare, dauSvebelia misi ganmartebis uf-

lebamosileba hqondes pirTa farTo wres, piriqiT, ZiriTadi kanoni, upirveles yovlisa, samar-

Tlebrivi aqtia, romelic gansakuTrebul sifaqizesa da pasuxismgeblobas moiTxovs. am mizeziT, 

mis interpretatorTa wre sakmaod SezRuduli unda iyos, TiTqmis numerus clausus-iT dadgenili. 

`interpretatori~ ar gulisxmobs nebismiers, vinc Tavis ganmartebas miscems konstituciur 

normas, masSi moiazreba uflebamosili sasamarTlo an sxva saxelmwifo organo, romelsac kel-

                                                           
68 Dorf  M. C., A Comment on Text, Time and Audience Understanding in Constitutional Law, Washington University Law Quarter-

ly, Vol. 73, 1995, 984. 
69 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Seadgina i. Svabem, germanulidan Targmna e. 

CaCaniZem, k. kublaSvilis, T. niniZis, b. lolaZisa da q. eremaZis redaqtorobiT, Tbilisi, 2011, 2. 
70 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 35-36; ix citireba: Guastini R., Lezioni di Teoria 

Constituzionale, 2001, 123; Guastini R., L’interpretazione dei Documenti Normativi, 2004, 267. 
71 iqve, 37. 
72 inwkirveli g., saxelmwifosa da samarTlis zogadi Teoria, Tbilisi, 2011, 163. 
73 Shalev G., Interpretation in Law: Chief Justice Barak’s Theory, Israel Law Review, Vol. 36, 127. 
74 iqve, 128. 
75 xubua g., samarTlis Teoria, Tbilisi, 2004, 148; ix. citireba: Haberle P., Grundrechtsgeltung und Grundrechtsinterpre-

tation im Verfassungsstaat – Zugleich zur Rechtsvergleichung als ‘fünfter’ Auslegungsmethode, in: Juristische Zeitschrift, 1989, 193. 
76 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
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zeni `avTentur interpretatorad~ moixseniebda77. aucilebelia, nebismieri organo, romelic 

ganmartavs konstitucias, moqmedebdes Tavad konstituciiT miniWebuli uflebamosilebis safuZ-

velze78. uflebamosili interpretatoris mier dadgenili ganmarteba SesaZlebelia mxolod saka-

nonmdeblo organos Sesabamisi gadawyvetilebis safuZvelze Seicvalos79, winaaRmdeg SemTxvevaSi, 

araviTari mniSvneloba eqneba interpretaciis uflebamosilebas. kanonmdeblis mier SemuSevebuli 

normis ganmartebis Secvla Tavad kanonmdebels SeuZlia uSualod normis Secvlis gziT. avTen-

tur organoebad, ZiriTadad, sasamarTloebi (rogorc saerTo, ise sakonstitucio sasamarTloebi 

_ damokidebulia saxelmwifos mier arCeul modelze), aseve, Tavad sakanonmdeblo organo da 

umaRlesi Tanamdebobis pirebi miiCnevian. aRniSnuli rodi gulisxmobs, rom saxelmwifoSi SesaZ-

loa yvela maTganis interpretacia iyos daSvebuli, xSir SemTxvevaSi, mxolod erTi saxea miRe-

buli. 

aSS-is konstituciam, romelic Tavisi simartiviT, sisadaviTa da daxvewilobiT namdvilad ga-

morCeulia, konstituciuri normebis ganartebis farTo SesaZlebloba umaRles sasamarTlos 

misca, romelic, konstituciis Tanaxmad, swored misi mTavari damcvelia.80 sasamarTlos mier 

konstituciis ganmarteba ar warmoadgens saxelmwifosTvis uzenaes kanons, Tumca, rogorc kons-

tituciis – uzenaesi kanonis normis mniSvnelobis damdgeni, yvelasaTvis mavaldebulebelia81. 

xSirad Cndeba STabeWdileba, rom mosamarTleTa mier konstituciis ganmarteba faqtobrivad 

konstituciis `gadaweraa~, Tumca samosamarTlo samarTali konstituciis ganamrtebis sferoSi 

verasdros Caanacvlebs konstituciis normas, radgan es Tavad konstituciis arss (suliskveTe-

bas) ewinaaRdegeba.82 

SesaZlebelia, saxelmwifo organos an Tanamdebobis pirs hqondes konstituciis interpreta-

ciis uflebamosileba, Tumca garkveul farglebSi da ara ganusazRvrelad.83 aSS-is kongress 

SeuZlia konstituciis ganmarteba instituciurad, rac safuZvels uryevs umaRlesi sasamarTlos 

mier konsitituciis ganmartebis `umaRlesobas~ interpretaciis sakiTxebSi.84 marTalia, saka-

nonmdeblo organos aqvs konstituciis ganmartebis uflebamosileba, Tumca, aucilebelia, gav-

mijnoT `kargi interpretacia~ da interpretaciis uflebamosileba, rac sakmaod rTulia85. 

rig saxelmwifoebSi ZiriTadi kanonis ganmartebis uflebiT aRWurvilia saxelmwifo meTau-

ri86, mTavrobis meTauri an sulier lideri87, Tumca aRniSnuli modelebi sakmaod iSviaTia da 

farTo gavrcelebas ver hpovebs msoflioSi. 

 

2.2. konstituciis ganmarteba saerTo da sakonstitucio sasamarTloebis mier 

 

sakanonmdeblo normebis ganmartebaze uflebamosili organo saerTo sasamarTloa (umaRlesi 

sasamarTlos uzenaesobiT) amerikul modelSi, xolo evropul modelSi, sadac centralizebuli, 

                                                           
77 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 38. 
78 xubua g., samarTlis Teoria, Tbilisi, 2004, 162. 
79 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 38. 
80 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

255. 
81 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 768. 
82 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

258. 
83 Gerhardt M. J., Judging Congress, Boston University Law Review, Vol. 89-525, 2009, 526. 
84 iqve, 527. 
85 Tusinet M., Is Congress Capable of Conscientious, Responsible Constitutional Interpretation? Some Notes on Congressional Ca-

pacity to Interpret the Constitution, Boston University Law Review, Vol. 89, 2009, 499. 
86 mag., safrangeTis respublika. 
87 mag., vatikani, iranis islamuri respublika. 
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specialuri sakonstitucio kontrolis organoebi arsebobs, uflebamosil interpretators 

swored es ukanaskneli warmoadgens.88 

hamiltoni emxroboda sasamarTlo xelisuflebis mier normisaTvis avtoritetuli teqsto-

brivi ganmartebis miniWebis uflebamosilebas89, romlis ganxorcielebisas mosamarTlisaTvis ga-

cilebiT mniSvnelovani unda iyos xalxis neba-survili, ganmtkicebuli konstituciaSi, vidre 

kanonmdeblebisa, romlebmac am neba-survils samarTlebrivi aqtis statusi mianiWes90. inglisur 

samarTalSi damkvidrebulia azri, rom sakanonmdeblo normis mniSvneloba or ZiriTad aspeqts 

moicavs: 1. sakuTriv sityvis mniSvnelobas da 2. mniSvnelobas, romelsac Sesabamisi sasamarTlo 

iZleva ganmartebis Sedegad.91 marTlmsajulebis organoebi warmoadgenen upirveles da yvelaze 

legitimur interpretatorebs, romelTac SeuZliaT normas yvelaze srulyofili, kanonieri da 

`Sesabamisi~ ganmarteba miscen. 

swored ganmartebis funqciidan gamomdinare, aSS-is umaRlesi (uzenaesi) sasamarTlo warmoad-

gens xelisuflebis erT-erT politikis Seqmnel organos92. ruseTis federaciaSi saerTo sasa-

marTloebs umaRlesi (uzenaesi) sasamarTlos erTiani zedamxedvelobis qveS SeuZliaT ganaviTa-

ron konstituciis sakuTari ganmartebebi sakonstitucio kontrols miRma arsebul saqmeebze93; 

germaniis federaluri sakonstitucio sasamarTlos erT-erTi mTavari funqciaa konstituciis 

interpretacia, romelsac savaldebulo Zala aqvs94. 

normis interpretaciisas `samosamarTlo diskrecia~ aris mosamarTlis ufleba, ramdenime gan-

martebis alternatividan, romelTagan yvela kanonieria, amoirCios erT-erTi. amasTan, is arc 

emociuri da arc mentaluri kategoriaa, aramed warmoadgens wminda normatiul movlenas, rom-

lis gareSec warmoudgenelia normis ganmarteba.95 sakonstitucio marTlmsajuleba yovelTvis 

moicavs ramdenime SesaZlo variants Soris saukeTesos SerCevis aqtiur process. variantTa 

raodenoba ganapirobebs politikur procesebSi sasamarTlos rols sxvadasxva moculobiT.96 

 

2.3. konstituciis ganmarteba aRmasrulebeli da sakanonmdeblo organoebis mier 

 

arasasamarTlo uflebamosil interpretatorTa wre Zalze viwroa. advokatebi, administraci-

uli organoebi, samarTlis profesorebi saqmis ganxilvisas mxolod sTavazoben sasamarTlos 

normis ama Tu im ganmartebas, Tumca, sabolood, Tavad sasamarTlos gadasawyvetia, gamoiyenebs 

Tu ara igi SemoTavazebul interpretacias.97 arasasamarTlo interpretatorebi yuradRebas xSi-

rad konstituciis ideaze, suliskveTebaze amaxvileben98. 

                                                           
88 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 38. 
89 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 995; ix. 

citireba: The Federalist No. 78, at 521, 525 (A. Hamilton) (J. Cooke ed. 1961). 
90 Pope J. G., An Approach to State Constitutional Interpretation, Rutgers Law Journal, #14, 1992-1993, 989; ix. citireba: The 

Federalist No. 78, at 525, Alexander Hamilton, (Jacob E. Cooke ed., 1961); hamiltoni a., deferalisti #78, federalisturi 

werilebi, inglisuridan Targmna g. baramiZem, Tbilisi, 2008, 437. 
91 Ntaba Z.J.V., Constitutional Interpretation: Judicial Activism or Restraint, European Journal of Law Reform, Vol. X, no. 2, 2008, 

253. 
92 Sekhniashvili E., Economic Consequences of the Constitutional Control and the Impact of the Constitutional Justice on the Transi-

tional Economy in Georgia; Constitutional Court as Political Actor in the Political System, National Council for Eurasian and East 

European Research Carnegie Research Fellowship Program Research Paper, 2010, 27. 
93 Hausmaninger H., Judicial Referral of Constitutional Questions in Austria, Germany, and Russia, Tulane European & Civil Law 

Forum, vol.12, 1997, 36. 
94 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Seadgina i. Svabem, germanulidan Targmna e. 

CaCaniZem, k. kublaSvilis, T. niniZis, b. lolaZisa da q. eremaZis redaqtorobiT, Tbilisi, 2011, 5. 
95 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 771. 
96 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 994. 
97 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 39. 
98 iqve, 46. 
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aSS-is kongresi, federalur doneze arsebuli sami ZiriTadi konstituciuri subieqtidan 

erT-erTia, romelic iZleva konstituciis Tavisebur ganmartebebs.99 saxelmwifo meTaurs, par-

lamentis Tavmjdomares an premier-ministrs SesaZloa hqondeT konstituciis ganmartebis ufle-

bamosileba iseT SemTxvevebSi, roca dava sakonstitucio sasamarTlos an misi eqvivalenti orga-

noebis gansjadi ar aris, an aucilebelia moxdes normis ganmarteba manam, sanam dava gaxdeba sa-

samarTlos gansjadi100. 

safrangeTis mexuTe respublikaSi mravlad moiZebneba magaliTebi, rodesac respublikis pre-

zidentma moaxdina konstituciis ganmarteba.101 1962 wels samarTlis profesorebisa da politi-

kosebis nawilis winaaRmdegobis miuxedavad, de golma safrangeTis konstituciis me-11 muxlis 

ganmartebiT, safrangeTis respublikis prezidents mianiWa ufleba saxelmwifo xelisuflebis 

organoebis mowyobasTan (struqtura-organizebasTan) dakavSirebuli kanonproeqtebi gaetana re-

ferendumze102. safrangeTis konstituciis me-13 muxlis Tanaxmad, safrangeTis prezidenti xels 

awers ministrTa sabWos mier miRebul dadgenilebebs. frangul enaze norma iZleva farTo in-

terpretaciis saSualebas: SeuZlebelia dadgindes xsenebuli norma dispoziciuria Tu imperati-

uli. miteranma norma ganmarta rogorc dispoziciuri da 1986 wels uari ganucxada premier-

ministrs mTavrobis dadgenilebis xelmoweraze. am ukanasknels ar gaaCnda aranairi samarTlebri-

vi saSualeba prezidentis winaaRmdeg, amasTan ar arsebobda uflebamosili sasamarTlo, romelic 

davas ganixilavda. Sedegad, upiratesoba mieniWa miteraniseul ganmartebas.103 

sakanonmdeblo da aRmasrulebeli xelisuflebis warmomadgenlebi politikosebi arian, ro-

melTac garkveuli politikuri simpaTiebi da miznebi gaaCniaT. yovelTvis arsebobs safrTxe, rom 

maT mier ganxorcielebuli interpretaciis miRma konkretuli piris, jgufis viwro interesebi 

dgas.104 arasasamarTlo interpretatorTa Sexedulebebsa da ganmartebebs igive Rirebuleba aqvs, 

rogoric sasamarTlos mier ganxorcielebul interpretacias, Tumca sasamarTlosaTvis isini 

savaldebulo araa, ar gaaCnia mboWavi Zala.105 uflebamosil sasamarTlos isini nebismier dros 

SeuZlia miiCnos mcdarad da maT nacvlad, daadginos normis miseuli, damoukidebeli ganmarteba. 

 

3. konstituciis ganmartebis politikur-samarTlebrivi Taviseburebebi 

3.1. konstituciis ganmartebis samarTlebrivi aspeqtebi 

 

konstitucia, upirveles yovlisa, umaRlesi iuridiuli Zalis mqone samarTlebrivi dokumen-

tia, romelsac unda Seesabamebodes nebismieri sxva aqti. raoden didi politikur-filosofiuri 

msoflmxedvelobis matarebeli ar unda iyos, misi samarTlebrivi maxasiaTeblebi mainc wina xaz-

zea wamoweuli. uiTingTonis TqmiT, politikuri praqtika exmareba sasamarTlos konstituciis 

gagebaSi, Tumca igi ar miiCneva raime Rirebul argumentad konstituciis ganmartebisas106. 

interpretatori iyenebs aRiarebul meTodebs, raTa moaxdinos konstituciis swori inter-

pretacia, amasTan, iTvaliswinebs im unikalur maxasiaTeblebs, romlebic msgavsi kategoriis do-

kumentze muSaobisas warmoCndeba. aucilebelia arsebobdes avTenturi subieqti, romlis `sain-

terpretacio uflebamosileba~ mocemuli iqneba Sesabamis samarTlebriv aqtSi (am SemTxvevaSi, 

                                                           
99 Gerhardt M. J., Judging Congress, Boston University Law Review, Vol. 89-525, 2009, 538. 
100 Troper M., Constitutional Interpretation, Israel law Review, #39, 2006, 39. 
101 iqve, 41. 
102 iqve. 
103 iqve, 42. 
104 ix., iqve, 43. 
105 iqve. 
106 Gerhardt M. J., Judging Congress, Boston University Law Review, Vol. 89-525, 2009, 537. 



dimitri gegenava, konstituciis ganmarteba 

113 

Tavad konstituciaSi, vinaidan umaRlesi iuridiuli Zalis mqone dokumentis ganmartebas Tavad 

sakonstituciosamarTlebrivi safuZveli sWirdeba). 

normis interpretacia iZens Sesasruleblad savaldebulo Zalas, igi savaldebuloa nebismieri 

sasamarTlos Tu saxelmwifo organosaTvis, ganmartebisgan arasanqcirebuli gadaxveva isjeba ka-

noniT. normis ganmartebis procesi, wesebi specialuri samarTalwarmoebis gziT sakonstitucio 

organos mier (xSir SemTxvevaSi, sasamarTlo), Sesabamisi kanonmdeblobis safuZvelze xorciel-

deba, xolo interpretaciis Sedegi dakavSirebulia mniSvnelovani samarTlebrivi Sedegebis dad-

gomasTan. mag., 1971 wels safrangeTis sakonstitucio sabWom adamianis uflebebis Sesaxeb sa-

marTlebriv aqtebs mianiWa konstituciuri statusi, ris Semdegadac sityva `konstituciam~ Sei-

Zina gacilebiT farTo mniSvneloba107. 

 

3.2. konstituciis ganmartebis politikuri aspeqtebi 

 

sasamarTlos mier teqstis ganmartebas gadamawyveti mniSvneloba eniWeba sasamarTlos, ro-

gorc politikuri institutis moqmedebis sakiTxSi.108 sakonstitucio marTlmsajuleba yovelT-

vis moicavs ramdenime SesaZlo variants Soris saukeTesos SerCevis aqtiur process. variantTa 

raodenoba ganapirobebs politikur procesebSi sasamarTlos rols sxvadasxva moculobiT109. 

`konstituciis nebismieri interpretacia moicavs politikur arCevans~.110 xSir SemTxvevaSi, 

arc Tavad konstituciis teqsti da arc misi ganmartebis meTodologia ar aris mosamarTleTaT-

vis savaldebulo interpretaciis procesSi, ris gamoc politikosebisaTvis sakmaod arakomfor-

tulia sakonstitucio sasamarTlosTan urTierToba: warmoudgenelia mosamarTleTa Sefasebebis 

winaswarWvreta111. sakonstitucio sasamarTlos mier konstituciis interpretacia gacilebiT 

ufro axlosaa politikasTan, vidre nebismieri sxva sakanonmdeblo Tu kanonqvemdebare aqtis gan-

marteba.112 marSalis ganmartebis Sedegad iqna aRiarebuli konstituciis uzenaesoba da masTan 

nebismieri sxva samarTlebrivi aqtis Sesabamisobis savaldebulooba.113 es gaxldaT Seqmnili po-

litikuri situaciidan sasamarTlos gaZlierebisken gadadgmuli useriozulesi nabiji, romelic 

saWiro dros saWiro simZlavriT gadaidga. 

rac Seexeba arasasamarTlo interpretatorebs, SeiZleba iTqvas, rom isini ZiriTadad swored 

politikuri miznebiT moqmedeben da maTTvis samarTlebrivi debulebebi meorexarisxovania.114 sak-

maod gavrcelebulia sasamarTlosa da sakanonmdeblo organoebis politikuri Widilis faqtebi, 

romlebic konstituciis ganmartebis primats ukavSirdeba. aseT dros, miqvas azriT, sasamarTlom 

ar unda gaiTvaliswinos konstituciis kongresiseuli ganmarteba da SeimuSavos damoukidebeli, 

obieqturi interpretacia115. 

 

 

                                                           
107 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 43-44. 
108 Pollack Sh. D., Constitutional Interpretation as Political Choice, University of Pittsburgh Law Review, Vol. 48, 1987, 991; ix. 

citireba: Dahl, Decision-Making in a Democracy: The Supreme Court as a National Policy-Maker, 6 J. Pub. L. 279 (1957). 
109 iqve, 994. 
110 iqve. 
111 Tetzlaff Th., Kelsen’s Concept of Constitutional Review Accord in Europe and Assia: The Grand Justice in Taiwan, National Tai-

wan University Law Review, Vol. 1, 2006, 99. 
112 Arnaiz A. S., Constitutional Jurisdiction in Europe: Between Law and Politics, Maastricht Journal, Vol. 111, 1999, 118; ix. citi-

reba: Wroblewski, An outline of a General Theory of Legal Interpretation and Constitutional Interpretation, in J. Igartua   (ed.), La 

interpretation de a Constitution, (III Cursos de Verano en San Sebastian, 1958), 109. 
113 Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 49. 
114 ix., Troper M., Constitutional Interpretation, Israel law Review, #39, 2006, 43. 
115 Gerhardt M. J., Judging Congress, Boston University Law Review, Vol. 89-525, 2009, 529. 
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3.3. konstituciis ganmartebasTan dakvSirebuli problemebi 

 

konstituciis interpretacia politikisa da samarTlis zRvarze gamudmebuli siarulia, ro-

desac Znelia romelime erTis mxare daiWiro. miuxedavad imisa, rom samarTlis roli umniSvne-

lovanesia konstituciuri normis ganmartebis procesSi, interpretatori versad gaeqceva ase 

Zlierad SemoWril politikur aspeqtebsac, rac Zalze arTulebs Tavad normis obieqturi mniSv-

nelobis dadgenis process. politikosebis gauazrebeli an politikuri motivebiT ganpirobebuli 

qmedebebis Sedegad, xdeba politikuri krizisis gamowveva, rac uSualod ukavSirdeba normis gan-

martebis sakiTxebs116. 

garkveuli problemebis matarebelia is faqtic, rom evropuli modelis bevri sakonstitucio 

sasamarTlos gadawyvetileba warmoadgens samarTlis pirdapir wyaros da maT udidesi mniSvne-

loba eniWebaT117. Sesabamisad, SesaZlebelia sakonstitucio sasamarTlos mier imgvari praqtikis 

Camoyalibeba, romelic uSualod mas aZlevs xels. xSir SemTxvevaSi, warmoudgenelia mosamar-

TleTa mier konstituciis normis Sefasebebis winaswar varaudi.118 es politikosTa umravleso-

bas aiZulebs lavireba moaxdinos da ecados konstituciis interpretatoris `gulis mogebas~, 

rasac SesaZloa, politikuri favoritizmi moyves. 

aranakleb problemuria interpretaciis Teoriebs Soris arCevanis gakeTebac, romlis mixedvi-

Tac ganisazRvreba mTlianad samarTlebrivi sistema, aseve, normaTa SesaZlo ganmartebebis mimar-

Tuleba. rogorc baraki ambobs, ganmartebis Teoriebs Soris arCevanis gakeTeba politikuri sa-

kiTxia da igi iuristTa mTeli Taobebis mier gakeTebuli arCevanis Sedegia119.  

 

daskvna 

 

winamdebare statiaSi mimoxilul iqna konstituciis interpretaciasTan dakavSirebuli mniSv-

nelovani sakiTxebi, maT Soris, xazi gaesva konstituciis ganmartebis, rogorc samarTlis nor-

mis ganmartebis specialuri da gansakuTrebuli saxis maxasiaTeblebs; konstituciuri normis 

interpretaciaze pasuxismgebel subieqtebs, maT ufleba-movaleobebs, uSualod interpretaciis 

samarTlebriv xasiaTs, mis politikur da samarTlebriv maxasiaTeblebs. gamoikveTa is mniSvnelo-

vani problemebi, romelic Tan sdevs konstituciuri normis ganmartebis sakiTxs, politikisa da 

samarTlis zRvarze arsebuli gamowvevebi, romlebic win udgas nebismier interpretators. 

konstituciis, rogorc umniSvnelovanesi Rirebulebebis matarebeli dokumentis ganmartebisas 

aucilebelia, daculi iqnas oqros Sualedi politikasa da samarTals Soris, dauSvebelia in-

terpretatori moeqces romelime politikuri Sexedulebis Tu mosazrebis gavlenis qveS, igi 

sakiTxs unda udgebodes absoluturi obieqturobiTa da udidesi pasuxismgeblobiT. 

aucilebelia, avTentur interpretatorad miCneuli iyos mxolod marTlmsajulebis umaRlesi 

organoebi, romelTa pirdapir amocanasac warmoadgens samarTlis Sefardeba an kanonis konsti-

tuciurobis dadgena; politikuri Tanamdebobis pirebsa da saxelmwifo organoebs maqsimalurad 

unda SeezRudos konstituciur normaTa savaldebulo Tu sarekomendacio xasiaTis interpreta-

cia, vinaidan yovelTvis iarsebebs maT mier obieqtur intepretaciaze zemoqmedebisa da manipuli-

                                                           
116 mag., de golisa da miteraniseuli safrangeTis konstituciis ganamrtebis SemTxvevebi, roca pirveli maTganis in-

terpretacias prezidentis uflebamosilebis mniSvnelovani zrda mohyva, xolo meore maTganis moqmedebam politikuri 

caitnoti da gaurkvevloba gamoiwvia; ix., Troper M., Constitutional Interpretation, Israel Law Review, #39, 2006, 41-42. 
117 Arnaiz A. S., Constitutional Jurisdiction in Europe: Between Law and Politics, Maastricht Journal, Vol. 111, 1999, 124. 
118 Tetzlaff Th., Kelsen’s Concept of Constitutional Review Accord in Europe and Assia: The Grand Justice in Taiwan, National Tai-

wan University Law Review, Vol. 1, 2006, 99. 
119 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
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rebis mudmivi SiSi, rac, saboloo jamSi, interpretacias mxolod da mxolod politikuri pro-

cesebis rigiT elementad aqcevs da ara mniSvnelovan samarTlebriv moqmedebad. 
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Interpretation of The Constitution and Related Legal-Political Aspects 

 

Dimitry Gegenava

 

 

“There is no "true" interpretation. There is no "true" meaning.  

There is only "proper" interpretation.”
1
 

Aaron Barak 

 

The interpretation of the norm and allied concerns has a crucial role in jurisprudence. Creation of 

comprehensive legislative acts and norms vary from the definition and practical use of the latter.  

Hence it is clear why constitutional norms have such a big importance. Moreover, Constitution has a 

crucial role in the study of law as it represents jurisprudence, society and philosophy at the very same 

moment. The main objective of the text of the Constitution is giving direction to the future 

generations, control of the majority as well as protection of the values and freedoms of the 

individual.  

There are a number of differences between the methods of the definition of the norm of law and 

the interpretation of the Constitution. However it is caused from the different, exclusive law regime 

regarding Constitution. 

The goals of this article are analyzing the legal regime of Constitution with respect to the object of 

the interpretation, reviewing the methods of interpretation as well as consideration of the 

responsibilities of the respective authorities, determination of the modern usage of hermeneutic 

patterns on the way of constitutional interpretation of the field, hence, identification legal and 

political aspects which are inherent to the interpretation of the constitutional norm and have 

significant impact regarding public and political processes.  

The study is based on the Westearn European, as well as British and American approaches, 

doctrine and modern trends in law. There will be reviewed the views of the leading academics of 

hermeneutics as well as analyzes of the judges of the general and constitutional courts and 

assessments of the authoritative Georgian and foreign courts. The article will cover the comparative 

legal analyzes of the usage of the methods of the interpretation by national and international 

institutions. 

The first chapter of the article will be devoted to the definition of the Constitution in general 

context, as well as to the meaning and importance of the Constitution as the legal-political document. 

There will be considerably reviewed the place of the Constitution in the system of legal acts, as well 

as a general overview of modern methods of interpretation. 

Chapter II will be focused on the  interpretatores of the Constitution, viz. those authorized state 

bodies or officials who are interpreting the text of the Constitution within their competence. 

Chapter III will deal with the political and legal aspects of the interpretation of the Constitution, 

relationship of those features, which ultimately leads to the originality and identity of this kind of 

interpretation. 

                                                           
 Master of Law, Director of the Prince David Institute for Law, Assistant Professor of East European University. 
1 Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769. 
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2008 wlis agvistoSi ruseTis saqarTveloSi intervenciis 

kanoniereba Zalis gamoyenebis akrZalvis samarTlis WrilSi 

 

beqa ZamaSvili 

 

Sesavali 

 

ruseT–saqarTvelos 2008 wlis omis samarTlebrivi analizi, bunebrivia, gansakuTrebuli 

aqtualobis mqonea qarTuli sazogadoebisTvis, Tumca, unda iTqvas, rom aRniSnuli omi bevrad 

scdeba mxolod konfliqtis mxareTa interesis sagans iqidan gamomdinare, rom mxareTa mier 

sakuTari qmedebis gasamarTleblad dasaxelebul iqna araerTi argumenti, romelic siRrmiseul 

kvlevas saWiroebs.   

gansaxilvel sakiTxs kidev ufro metad aqtualurs xdis is garemoeba, rom saqarTvelos 

mimarT dasavluri samyaros didi mxardaWerisa da avtorTa umetesobis mxridan ruseTis 

qmedebebis mkacri kritikis miuxedavad,1 ar arsebobs konfliqtis samarTlebrivi Sefaseba iseTi 

avtoritetuli organos mier, romlis gadawyvetilebasac eqneba Sesasruleblad savaldebulo 

Zala. gaeros wesdebis Sesabamisad, Sesasruleblad savaldebulo gadawyvetilebis miRebis 

prerogativa aqvs uSiSroebis sabWos2 an marTlmsajulebis saerTaSoriso sasamarTlos3. 

bunebrivia, im pirobebSi, rodesac konfliqtis mxare aris vetos uflebiT aRWurvili 

uSiSroebis sabWos mudmivi wevri4, SeuZlebelia qarTulma mxarem am organos meSveobiT ruseTis 

winaaRmdeg zomebis miReba moaxerxos. rac Seexeba marTlmsajulebis saerTaSoriso sasamarTlos, 

marTalia, 2008 wlis 12 agvistos saqarTvelom gaeros marTlmsajulebis saerTaSoriso 

sasamarTloSi ruseTis federaciis winaaRmdeg sarCeli Seitana, magram rac ar unda 

paradoqsulad Candes, saqarTvelos sarCeli ar eyrdnoboda Zalis gamoyenebis samarTlis 

normebis darRvevas. amis mizezi gaxldaT is, rom ruseTs ar hqonda aRiarebuli sasamarTlos 

iurisdiqcia aRniSnul sakiTxebTan dakavSirebiT.5 Sesabamisad, ruseTis mier saqarTvelos 

winaaRmdeg Zalis gamoyenebis kanonierebis Sefaseba SeuZlebeli aRmoCnda sasamarTlos mxridanac. 

yovelive aRniSnulis gaTvaliswinebiT, mizanSewonilia, moxdes ruseTis saqarTveloSi 

intervenciis kanonierebis Sefaseba saerTaSoriso samarTlebrivi normebis analizis safuZvelze. 

aqve unda iTqvas, rom, rogorc aRiniSna, ruseT-saqarTvelos omi saerTaSoriso samarTlis bevr 

sakiTxTan mimarTebiT badebs kiTxvis niSnebs, Tumca naSromis farglebSi ganxiluli iqneba 

uSualod intervenciis kanoniereba Zalis gamoyenebis akrZalvis samarTlis farglebSi, radgan 

swored intervencia gaxda nebsimieri sxva darRvevis winapiroba.  

dasaxuli miznis misaRwevad ganxiluli iqneba rusuli mxaris yvela argumenti saqarTveloSi 

intervenciis gasamarTleblad. kerZod, saerTaSoriso samarTlis mixedviT, gaanalizdeba, ruseTs 

SeeZlo Tu ara saqarTveloSi intervencia Semdegi safuZvlebidan erT-erTiT mainc: 1. samxreT 

oseTSi mcxovrebi ruseTis moqalaqeebis dacva; 2. samxreT oseTSi myofi rusi 

                                                           
 samarTlis magistri, doqtoranti (Tsu). 
1  Okowa P, Application of the International Convention on the Elimination of All Forms of Racial Discrimination,  The Hague Justice 

Portal, 2009, 3. 
2 ix., gaeros wesdebis 24-e muxli. 
3 ix., gaeros wesdebis me-14 Tavi. 
4 ix., gaeros wesdebis 23-e da 27-e muxlebi. 
5  Okowa P, Application of the International Convention on the Elimination of All Forms of Racial Discrimination,  The Hague Justice 

Portal, 2009, 3. 
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mSvidofismyofelebis dacva; 3. humanitaruli intervencia; 4. moqalaqeTa dacvis valdebuleba, 

e.w. Responsibility to Protect; 5. sxva.6 

gansaxilvel sakiTxebTan mimarTebiT kvlevis farglebSi gaanalizdeba sxvadasxva avtoris 

mosazrebebi, saerTaSoriso sasamarTloebis relevanturi gadawyvetilebebi da samarTlebrivi 

normebi. agreTve, ganxilul iqneba evrokavSiris egidiT Seqmnili saqarTveloSi konfliqtTan 

dakavSirebuli faqtebis damdgeni saerTaSoriso damoukidebeli misiis mosazrebebi (SemdgomSi 

`taliavinis komisia~).7 

 

1. ruseTis mxridan saqarTveloSi intervenciis gamarTlebis mcdeloba Tavdacvis uflebis 

safuZvelze 

 

gaeros wesdebis me–2 muxlis me–4 punqtis mixedviT, akrZalulia Zalis gamoyeneba sxva 

saxelmwifos teritoriuli mTlianobis, politikuri damoukideblobisa da gaeros miznebTan 

Seusabamo nebismieri sxva formiT. ruseTis mxridan 2008 wlis agvistoSi saqarTvelos 

teritoriaze intervenciiT dairRva, rogorc saqarTvelos teritoriuli mTlianoba, ise 

politikuri damoukidebloba, radgan saxelmwifos Sida politikis sagans warmoadgens, rogor 

moxdeba separatistul regionTan urTierToba. aRniSnulidan gamomdinare, ruseTis mxridan 

gaeros wesdebis aSkara darRvevas eqneba adgili, Tu Tavad wesdebiT gaTvaliswinebuli 

gamonaklisi SemTxveva ar iarsebebs, rodesac dasaSvebia Zalis gamoyeneba.8 

rogorc gaeros wesdebiT, ise CveulebiTi samarTliT, Zalis gamoyeneba nebadarTulia 

uSiSroebis sabWos nebarTvis arsebobisas an Tavdacvis uflebis ganxorcielebisas.9 aravin xdis 

sadavos im garemoebas, rom ruseTs uSiSroebis sabWosgan saqarTveloSi Zalis gamoyenebis 

avtorizacia ar hqonia, amitom misi intervenciis kanoniereba mTlianad damokidebulia imaze, 

ramdenad moqmedebda ruseTi Tavdacvis farglebSi. swored Tavdacvis uflebaze miTiTebiT scada 

ruseTis mxridan Zalis gamoyenebis gamarTleba ruseTis elCma gaeroSi, vitali Curkinma, 

uSiSroebis sabWos prezidentisadmi 2008 wlis 11 agvistos gagzavnili weriliT.10 

aRsaniSnavia, rom gaeros wesdebis 51-e muxlis mixedviT, Tavdacvis ufleba arsebobs 

saxelmwifos winaaRmdeg ganxorcielebuli Tavdasxmis sapasuxod. aRniSnul normaze dayrdnobiT, 

avtorTa nawili dauSveblad miiCnevs ruseTis mxridan Tavdacvis uflebaze apelirebas im fonze, 

rodesac ruseTis teritoriaze saqarTvelos mxridan Tavdasxma ar ganxorcielebula.11 Tumca, 

aqve unda iTqvas, rom rusuli mxaris poziciiT, ruseTis winaaRmdeg Tavdasxmas udrida samxreT 

oseTSi myofi misi moqalaqeebisa da mSvidobismyofelebis winaaRmdeg ganxorcielebuli Tavdasxma 

da swored amis sapasuxod ganxorcielda Tavdacvis ufleba.12 aRniSnulidan gamomdinare, 

aucilebelia gaanalizdes, ramdenad gamarTlebulia sxva saxelmwifos teritoriaze myofi 

moqalaqeebis an samSvidobo Zalebis dasacavad Zalis gamoyeneba saerTaSoriso samarTlis 

mixedviT. 

                                                           
6 Lott A, The Tagliavini Report Revisited: Jus ad Bellum and the Legality of the Russian Intervention in Georgia, Merkourious - 

Utrecht Journal of International and European Law, 28(74), 2012, 12. 
7 aleqsiZe l, 'saqarTveloSi konfliqtTan dakavSirebuli faqtebis damdgeni saerTaSoriso damoukidebeli misiis 

moxsenebis saerTaSorisosamarTlebrivi aspeqtebi, saerTaSoriso samarTlis Jurnali, #1, 2010, 5. 
8 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, Volume II, September 2009, 264. 
9 Franck T, Who Killed Article 2(4), The American Journal of International Law, 64, 1970, 810-812. 
10 Petro N, The Legal Case for Russian Intervention in Georgia, Fordham International Law Journal, 32, 2009, 1525-1526. 
11 Allison R, The Russian Case for Military Intervention in Georgia:International Law Norms and Political Calculation, European 

Security, 18(2), 2009, 176-177; Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for 

Intervention?, Temple International and Comparative Law Journal, 23(2), 2009,464. 
12 Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for Intervention?,Temple International 

and Comparative Law Journal, 23(2), 2009,464; Petro N, The Legal Case for Russian Intervention in Georgia, Fordham International 

Law Journal, 32, 2009, 1525-1526. 
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1.1. sxva saxelmwifos teritoriaze moqalaqeTa dasacavad Zalis gamoyenebis kanoniereba 

 

aRsaniSnavia, rom moqalaqeTa dasacavad Zalis gamoyenebis kanonierebis Taobaze Sejerebuli 

pozicia ar arsebobs, amitom aucilebelia aRniSnuli sakiTxis siRrmiseuli kvleva, raTa 

logikuri daskvnebis gakeTeba gaxdes SesaZlebeli. dasaxuli miznis misaRwevad, gaanalizebul 

iqneba arsebuli saerTaSorisosamarTlebrivi mowesrigebebi, iuridiuli doqtrina da 

saxelmwifoTa praqtika aRniSnul sakiTxTan mimarTebiT, ris Sedegadac gakeTdeba konkretuli 

daskvnebi. kerZod, ganxilul iqneba gaeros wesdebis mowesrigeba Zalis gamoyenebis akrZalvasTan 

mimarTebiT da maTi mimarTeba moqalaqeTa dacvis SemTxvevebTan, gamoCenili avtorebis 

mosazrebebis gaTvaliswinebiT. agreTve, mimoxiluli iqneba relevanturi SemTxvevebi, rodesac 

saxelmwifoebma Zalis gamoyenebis motivad moqalaqeTa dacva daasaxeles da ra Sefasebebi mohyva 

am qmedebebs saerTaSoriso sazogadoebis mxridan. iuridiuli doqtrinisa da saxelmwifoTa 

praqtikis analizis Semdeg `saerTaSoriso xelSekrulebebis Sesaxeb~ venis konvenciis 

moTxovnebis Sesabamisad, ganxiluli iqneba, ramdenad iZleva gaeros wesdebis aRniSnuli normebis 

interpretacia imis SesaZleblobas, rom dasaSvebad iqnas miCneuli sxva saxelmwifos 

teritoriaze Zalis gamoyeneba moqalaqeTa dacvis mizniT. agreTve, gaanalizdeba saxelmwifos 

valdebulebis arsi moqalaqeTa dacvis sakiTxTan mimarTebiT. 

 

1.1.1. calkeul avtorTa mosazrebebi moqalaqeTa dasacavad Zalis gamoyenebasTan mimarTebiT 

 

rogorc ukve aRiniSna, gansaxilvel sakiTxTan mimarTebiT Sejerebuli pozicia ar arsebobs 

da azrTa sxvadasxvaoba, pirvel yovlisa, doqtrinis doneze aris SesamCnevi. realurad, 

aRniSnuli mizniT Zalis gamoyenebis momxreebi ori safuZvliT cdiloben sakuTari poziciis 

gamarTlebas: 1. moqalaqeTa dacvis mizniT Zalis gamoyeneba warmoadgens gaeros wesdebis 51-e 

muxliT gaTvaliswinebuli Tavdacvis uflebis realizebas; 2. sxva saxelmwifos teritoriaze 

moqalaqeTa dacvis mizniT Zalis gamoyenebis nebarTvas iZleva CveulebiTi samarTali.13 Zalis 

gamoyenebis momxreebi, agreTve, xSirad xazs usvamen uSiSroebis sabWos umoqmedoba-uunarobas, 

Tavad miiRos moqalaqeTa dasacavad aucilebeli zomebi. aRsaniSnavia, rom avtorTa es kategoria 

mxolod calkeuli winapirobebis dakmayofilebis SemTxvevaSi miiCnevs Zalis gamoyenebas 

nebadarTulad da ara zogadad. kerZod, maTi mosazrebiT, unda arsebobdes Semdegi sami 

kumulaciuri piroba: 1. arsebobs moqalaqeTa dazianebis iminenturi safrTxe; 2. saxelmwifos, 

romlis teritoriazec moqalaqeebs safrTxe eqmnebaT, ar surs an ar SeuZlia maTi dacva; 3. 

moqalaqeTa dasacavad miRebuli zomebi mxolod maTi dacvis mizans unda emsaxurebodes da ar 

unda arsebobdes sxva qvemiznebi. es winapirobebi jer kidev 1952 wels gaaJRera veldokma 

sakuTar saxelmZRvaneloSi,14 romelze dayrdnobiTac 1956 wels gaerTianebulma samefom scada 

suecSi intervenciis gamarTleba.15 

avtorTa is kategoria, romlebic ewinaaRmdegebian moqalaqeTa dasacavad sxva saxelmwifos 

teritoriaze Zalis gamoyenebas, mTavar safrTxes xedaven imaSi, rom saxelmwifoebma SesaZloa 

intervencia moqalaqeTa dacvis sababiT sxva qvemiznebis misaRwevad gamoiyenon, rac safrTxis qveS 

daayenebs mTlianad koleqtiuri usafrTxoebis moqmed sistemas.16 

                                                           
13 Gray C, International  Law and the Use of Force, 3rd edition, Oxford, 2008, 157. 
14 Waldock C H M, The Regulation of the Use of Force by Individual States in International Law, 81, 1953, RCADI, 467. 
15 Marston G, Armed Intervention in the 1956 Suez Canal Crisis: the legal Advice tendered to the British Government, International 

and Comparative Law Quarterly, 37(4), 1998, 795. 
16 Gray C, International  Law and the Use of Force, 3rd edition, Oxford, 2008, 159. 
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rogorc Cans, iuridiul doqtrinaSi orive pozicias hyavs momxreebi da orive mxares aris 

garkveuli argumentebi. aqedan gamomdinare, mizanSewonilia, urTierTsawinaaRmdego poziciebis 

Sefaseba moxdes aramxolod Teoriuli mocemulobis safuZvelze, aramed saxelmwifoTa 

praqtikisa da saerTaSoriso sazogadoebis Sefasebebis gaTvaliswinebiT. 

 

1.1.2. moqalaqeTa dacvis mizniT Zalis gamoyenebis mizanSewoniloba saxelmwifoTa Sesabamisi 

praqtikis gaTvaliswinebiT  

 

gaeros Seqmnis Semdeg saxelmwifoTa mxridan sxva saxelmwifos teritoriaze sakuTari 

moqalaqeebis dacvis mizniT Zalis gamoyenebis araerTi SemTxveva dafiqsirda. aRniSnuli 

praqtikis analizi erT-erTi umniSvnelovanesi wyaroa, romelze dayrdnobiTac SesaZlebelia 

garkveuli daskvnebis gakeTeba. Sesabamisad, mizaSewonilia, moxdes im SemTxvevebis ganxilva, 

romlebic yvelaze rezonansuli iyo da romelTac aqvT pirdapiri kavSiri im Teoriul 

aspeqtebTan, razec yuradRebas amaxvileben avtorebi. 

 

1.1.2.1. aSS-s operaciebi grenadasa da panamaSi 

 

1983 wels aSS-s grenadaSi intervenciis erT-erTi motivi gaxldaT aTasamde moqalqis dacva, 

romelTagan umetesobas studentebi warmoadgendnen. aSS-s gancxadebiT, samxedro gadatrialebis 

Semdeg grenadaSi Seqmnili qaosuri situacia safrTxis qveS ayenebda kunZulze mcxovreb mis 

moqalaqeebs.17 Tumca, aSkaraa, rom uSualod ganxorcielebuli operacia aSS-s mxridan bevr sxva 

qvemiznebze badebda eWvs, radgan aSS-s samxedroebma mxolod moqalaqeebi ki ar gamoiyvanes 

samSvidobos, aramed grenadaSi darCnen axali xelisuflebis damtkicebamde.18 Sesabamisad, 

darRveul iqna literaturaSi Camoyalibebuli moqalaqeTa dasacavad Zalis gamoyenebis 

kanonierebis doqtrinis erT-erTi winapiroba. swored amitom aSS-s qmedeba gakritikebul iqna 

aramxolod calkeuli saxelmwifoebis mxridan, aramed generaluri asambleis mierac.19 

grenadis msgavsad, 1989 wels panamaSi intervenciis erT-erTi mizezad aSS-m kvlav daasaxela 

sakuTari moqalaqeebis dacva,20 Tumca am SemTxvevaSi kidev ufro meti winapiroba arsebobda, rom 

aSS-s intervenciis realur mizezad moqalqeebis dacvis nacvlad, panamaze kontrolis aRdgena 

miCneuliyo. 

XX saukunis 60-70-ian wlebSi panama proamerikuli saxelmwifo ufro iyo, vidre 

prosabWouri, Tumca 80–iani wlebidan situacia Seicvala da aSS-s xelisuflebas urTierToba 

gaufuWda general noriegasTan. 1989 wels gamarTul arCevnebSi noriega damarcxda proamerikul 

kandidatTan, Tumca man arCevnebis Sedegebi ar scno da xelisufleba ZaliT SeinarCuna.21 

prezidentma buSma noriegas mosTxova panameli xalxis nebas damorCileba. amis paralelurad, 

aSS-m Zalebis mobilizeba gaaZliera panamis arxTan, noriegaze zewolis mizniT. proamerikulma 

Zalebma noriegas gadagdeba scades, magram generalma CaaxSo amboxeba. am yvelafris fonze panamis 

sakanonmdeblo organom rezolucia miiRo, romlis mixedviTac, aSS-s saqcielma panamasa da aSS-s 

Soris arsebuli urTierToba omSi gadazarda. noriegam omi gamoacxada da sajarod daemuqra 

                                                           
17 Dinstein Y, War, Aggression, and Self-Defence, 4th edition, Cambridge.2005, 232. 
18 Gray C, International  Law and the Use of Force, 3rd edition, Oxford, 2008, 157. 
19 General Assembly Resolution N38/7, 2 November 1983. 
20 Nanda V, The Validity of US Intervention in Panama under International Law, The American Journal of International Law, 84, 

1990, 496. 
21 D’Amato A, The Invasion of Panama was a Lawful Response to Tyranny, The American Journal of International Law, 84, 1990, 

517. 
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amerikelebs, rac aSS-sTvis sakmarisi aRmoCnda, rom sakuTari moqalaqeebis dacvis mizniT 

samxedro operacia daewyo panamaSi.22 

aRniSnuli winapirobebis gaTvaliswinebiT, intervencia gamarTlebuli romc yofiliyo, 

uSualod ganxorcielebuli operacia aSkarad araproporciuli iyo, radgan mas mohyva panamis 

sruli dakaveba, 700 panamelis sikvdili da qonebis farTomasStabiani ganadgureba. Sesabamisad, 

kiTxvis niSnis qveS dadga, ramdenad warmodgenda moqalaqeebis dacva aSS-s moqmedebis namdvil 

motivs.23 amitom am SemTxvevaSic saerTaSoriso sazogadoebis mxridan mkacrad iqna 

gakritikebuli aSS-s qmedeba da gaeros generalurma asambleam kvlav dagmo intervencia.24 

aSS-s mxridan moqalaqeTa dacvis motiviT Zalis gamoyenebis orive SemTxveva gakritikebul 

iqna saerTaSoriso sazogadoebis mxridan, Tumca am SemTxvevebis analizi ar iZleva zogadi 

daskvnebis gakeTebis saSualebas ramdenime mizezis gamo: 1. orive SemTxvevaSi moqalqeebis dacva 

ar iyo operaciis erTaderTi mizezi da aSS-m bevri sxva argumenti moiyvana sakuTari qmedebis 

gasamarTleblad (panamaSi demokratiis aRdgena, noriegas pasuxisgebaSi micema, panamis arxis 

xelSekrulebis moTxovnaTa aRsruleba).25 amitom saerTaSoriso sazogadoebisa da generaluri 

asamebleis mier dagmobil iqna mTlianad operacia da ara uSualod intervenciis ganxorcieleba 

moqalaqeTa dacvis motiviT; 2. aSS-s orive intervencia arRvevda moqalaqeTa dasacavad Zalis 

gamoyenebis momxre avtorebis mier SemuSavebul winapirobebsac, romlis mixedviTac, Zalis 

gamoyeneba mxolod am mizniT aris dasaSvebi da ar SeiZleba mas raime gverdiTi motivi axldes 

Tan.  

aRniSnulidan gamomdinare, mizanSewonilia, ganxilul iqnas iseTi SemTxveva, romlis drosac 

gamoricxuli iqneba Zalis gamoyeneba moqalaqeTa dacvis garda raime sxva motiviT. 

 

1.1.2.2. israelis reidi entebeSi 

 

zemoT ganxiluli magaliTebis safuZvelze SeiZleba iTqvas, rom saerTaSoriso sazogadoebis 

damokidebulebis gageba uSualod moqalaqeTa dacvis mizniT Zalis gamoyenebis kanonierebis 

Taobaze, SesaZlebelia im SemTxvevaSi, rodesac saxelmwifos mxridan ar iqneba sxva darRvevebi 

da Sefaseba Seexeba mxolod Zalis gamoyenebis faqts. literaturaSi amis klasikur magaliTad 

asaxeleben israelis mier 1976 wels mZevlebis gasaTavisufleblad ganxorcielebul operacias 

entebeSi (uganda).26 

1976 wlis 27 ivniss palestineli da germaneli teroristebis mier gatacebul iqna Tel–

avividan parizisken mimavali earbasi, romelic entebeSi (ugandaSi) dasves. teroristebi 

iTxovdnen 53 palestineli da germaneli patimris gaTavisuflebas. molaparakebebis Sedegad 

teroristebma mZevlebis nawili gaaTavisufles da mxolod ebraeli mgzavrebi daitoves tyved. 

israelis mTavrobis molaparakebebi ugandasTan warumateblad dasrulda, radgan teroristebs 

mxardaWera hqondaT ugandis xelisuflebisgan, prezidentis CaTvliT. aRniSnulis 

gaTvaliswinebiT, 3 ivliss israelma tyveebis gasaTavisufleblad daiwyo specoperacia. 100 

komandosagan Semdgar jgufs 90 wuTi dasWirda tyveebis gasaTavisufleblad.operaciis Sedegad 

daiRupa yvela gamtacebeli, sami mZevali da 15 ugandeli jariskaci.27 

                                                           
22 Nanda V, The Validity of US Intervention in Panama under International Law, The American Journal of International Law, 84, 

1990, 494. 
23 iqve, 502. 
24 General Assembly Resolution N44/240, 29 December 1989. 
25 Gray C, International  Law and the Use of Force, 3rd edition, Oxford, 2008, 158. 
26 Dinstein Y, War, Aggression, and Self-Defence, 4th edition, Cambridge, 2005, 233. 
27 Green L, Rescue at Entebbe-Legal Aspects, Israel Yearbook of Human Rights, 6, 1976, 314. 
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rogorc aRniSna, es SemTxveva saxelmwifos mxridan moqalaqeTa dasacavad Zalis gamoyenebis 

klasikur magaliTs warmoadgens, rodesac dakmayofilebulia TeoriaSi SemuSavebuli doqtrinis 

yvela winapiroba. kerZod, 1. teroristebis mxridan mZevlad ayvana namdvilad uqmnida safrTxes 

israelis moqalaqeebs, miT umetes, Tu mxedevlobaSi miiReba is garemoeba, rom mZevlebis nawili 

iyvnen palestinidan, romelTanac saomar mdgomareobaSi imyofeboda israeli. amasTan, mxolod 

erovnebiT ebraeli mgzavrebis mZevlad datoveba aSkarad niSnavda imas, rom teroristebis qmedeba 

uSualod israelis winaaRmdeg iyo mimarTuli; 2. ugandis xelisufleba araTu cdilobda 

sakuTari ZalebiT mZevlebis gaTavisuflebas, aramed Tavad uwevda mfarvelobas da mxardaWeras 

teroristebs; 3. SeuZlebelia israelis mxridan raime qvemiznebze saubari, radgan operacia 

mxolod 90 wuTs gagrZelda da mZevlebis gaTavisuflebis Semdeg israelma dauyovnebliv 

gaiyvana Zalebi ugandidan.28 

israelis qmedebas ganxsvavebuli Sefasebebi mohyva saerTaSoriso sazogadoebis mxridan. 

arabulma da komunisturma samyarom mkacrad dagmo israelis operacia da is agresiad Seafasa. 

afrikis qveynebis gaerTianebuli organizaciis Sexvedraze gaeros generalurma mdivanma, agreTve, 

mkacrad gaakritika israelis saqcieli da mas aSkara agresia uwoda.29 Tumca. mogvianebiT, 

gancxadebaSi koreqtireba Sevida da israeli dadanaSaulebul iqna sxvis teritoriaze SeWris 

gamo.30 arsebobs mosazreba, rom generaluri mdivnis amgvari radikaluri pozicia ganpirobebuli 

iyo imiT, rom misi uflebamosilebis vada iwureboda da xelaxla asarCevad afrikuli qveynebis 

mxardaWera sWirdeboda.31 dasavlurma qveynebma mxari dauWires israels da operacia Seafases, 

rogorc ukiduresi aucileblobiT gamowveuli qmedeba. uSiSroebis sabWos sxdomaze aSS-m da 

gaerTianebulma samefom dagmes terorizmi da aSS-m pirdapir ganacxada, rom is israelis 

winaaRmdeg rezolucias vetos daadebda.32 

rogorc Cans, am SemTxvevaSi saxelmwifoebs ar hqoniaT erTiani pozicia. israelis momxreebi 

ganxorcielebul operacias amarTlebdnen gaeros wesdebis 51-e muxliT gaTvaliswinebuli 

Tavadacvis uflebiT, xolo mowinaaRmdegeebi me-2 muxlis me-4 punqtis darRvevaze apelirebdnen 

da miaCndaT, rom israelma daarRvia ugandis teritoriuli mTlianoba mis teritoriaze 

samxedro operaciis CatarebiT.  

realurad, entebes saqmesTan mimarTebiT gaJRerda is normebi, romelTa samarTlebrivi 

Sefaseba unda moxdes sistemurad da siRrmiseulad, rac Semdegi qveTavis kvlevis sagania, sadac 

detalurad iqneba ganxiluli gaeros wesdebis yvela relevanturi norma urTierTkavSirSi. 

 

1.1.3. moqalaqeTa dacvis mizniT Zalis gamoyenebis kanonierebis mimoxilva gaeros wesdebis 

farglebSi 

 

samarTlebrivi doqtrinisa da saxelmwifoTa praqtikis analizis safuZvelze, rTulia 

konkretuli daskvnebis gakeTeba imasTan dakavSirebiT, Tu ramdenad dasaSvebia moqalaqeTa dacvis 

mizniT sxva saxelmwifos teritoriaze Zalis gamoyeneba, radgan, rogorc aRmoCnda, am sakiTxTan 

mimarTebiT arc avtorebs da arc saxelmwifoebs ar aqvT Sejerebuli pozicia. aqedan 

gamomdinare, mizanSewonilia, ganxilul iqnas uSualod samarTlebrivi normebi, romlebic Zalis 

gamoyenebis sakiTxebs awesrigeben. kerZod, unda moxdes gaeros wesdebis 51-e muxlis analizi, 

radgan Zalis gamoyenebis momxreebi swored Tavdacvis uflebis gamoxatulebad miiCneven 

                                                           
28 Dinstein Y, War, Aggression, and Self-Defence, 4th edition, Cambridge, 2005, 233. 
29 Green L, Rescue at Entebbe-Legal Aspects, Israel Yearbook of Human Rights, 6, 1976, 315. 
30 iqve. 
31 iqve, 316. 
32 iqve, 317. 
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moqalaqeTa dasacavad Zalis gamoyenebas.33 iqidan gamomdinare, rom 51-e muxlSi naxsenebi ar aris 

moqalaqeTa dacvis mizniT Zalis gamoyenebis Taobaze, unda dadgindes, am normis interpretacia 

iZleva Tu ara Zalis gamoyenebis momxreTa mier gaJRerebuli daskvnis gakeTebis saSualebas. 

Sesabamisad, mocemuli Tavis mizania gaeros wesdebis 51–e muxlis interpretacia moqalaqeTa 

dasacavad Zalis gamoyenebis kanonierebis WrilSi. 

 

1.1.3.1. rogor unda moxdes gaeros wesdebis interpretacia saerTaSoriso samarTlis 

mixedviT? 

 

samarTlebrivi normis interpretacia yovelTvis aqtualuri sakiTxi iyo im martivi mizezis 

gamo, rom samarTlebrivi danawesis mTeli Rirebuleba imaSi gamoixateba, Tu rogor xdeba misi 

misadageba calkeul SemTxvevebTan. aqedan gamomdinare, normis interpretaciis meTodebi 

samarTlebrivi normebis aRmocenebasTan erTad warmoiSva. Tanamedrove samarTlis TeoriaSi 

arsebobs araerTi meTodi, ris mixedviTac unda moxdes normis ganmarteba, Tumca, radgan 

konkretul SemTxvevaSi saqme exeba gaeros wesdebis normebis interpretacias, gamoyenebul unda 

iqnas `saerTaSoriso xelSekrulebebis Sesaxeb~ venis konvenciiT dadgenili wesebi. aRniSnuli 

konvencia aramxolod gansazRvravs saerTaSoriso aqtebis interpretaciis wesebs, aramed Tavadve 

akonkretebs, rogor unda moxdes am gansxvavebuli meTodebis urTierTkavSiri normis ganmartebis 

dros. erTi mxriv, sakmaod mkafio wesebis arsebobis miuxedavad, normis interpretacia mainc 

kompleqsuri sakiTxia da is xelovnebad ufro aRiqmeba, vidre zust mecnierebad,34 magram, meore 

mxriv, saerTaSoriso aqtis ganmartebisTvis venis konvenciaze ukeTesi wyaro ar arsebobs, 

ramdenadac is specialurad SemuSavda saerTaSoriso aqtebTan dakavSirebuli sakiTxebis 

regulirebis mizniT. 

venis konvenciiT gansazRvruli normis interpetaciis wesebis mimoxilvamde aucileblad unda 

iTqvas, rom konvenciis me-4 muxli krZalavs konvenciis retroaqtiul gamoyenebas da erTi 

SexedviT, 1980 wels amoqmedebuli veniis konvenciiT dadgenili wesebis gamoyeneba 

gaumarTlebeli unda iyos 1945 wels miRebuli gaeros wesdebis interpretaciisTvis. Tumca, am 

argumentis sapasuxod unda aRiniSnos, rom saerTaSoriso aqtebis interpretaciisTvis venis 

konvenciiT dadgenili wesebi miiCneva CveulebiTi samarTlis nawilad35 da Sesabamisad, maTi 

gamoyeneba SesaZlebelia nebismier saerTaSoriso aqtTan mimarTebiT, maTi ZalaSi Sesvlis 

TariRis miuxedavad. es pozicia aRiarebulia iseTi avtoritetuli organoebis mier, rogoricaa, 

marTlmsajulebis saerTaSoriso sasamarTlo36 da msoflio savaWro organizacia.37 aRniSnulidan 

gamomdinare, gaeros wesdebis 51-e muxlis ganmartebisas venis konvenciis 31-e da 32-e muxlebiT 

gansazRvruli wesebi umTavres saxelmZRvanelos warmoadgens. 

 

1.1.3.2. gaeros wesdebis 51-e muxlis interpretacia moqalaqeTa dasacavad Zalis gamoyenebis 

kanonierebis WrilSi 

 

`saerTaSoriso xelSekrulebebis Sesaxeb~ venis konvenciis 31-e da 32-e muxlebis Sesabamisad, 

imisaTvis, rom gaeros wesdebis 51-e muxliT gansazRvruli Tavdacvis uflebis saTanado 

                                                           
33 Gray C, International  Law and the Use of Force, 3rd edition, Oxford 2008, 157. 
34 Draft Articles on the Law of Treaties with commentaries (adopted by the International Law Commission at its eighteenth session, in 

1966) 218. 
35 ZhangNai-gen, On International Law of Treaty Interpretation, Canadian Social Science,6(6), (2010), 2.  
36 Legal Consequences of the Construction of a Wall in the Palestinian Territories, Advisory Opinion of ICJ, 2004, para. 94. 
37  Cameron J and Gray K R, Principles of International law in the WTO Dispute Settlement Body, The International and Comparative 

Law Quarterly, 50(2),2001, 252-256. 
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interpretacia moxdes, unda gaanalizdes: 1. ordinaluri mniSvneloba; 2. konteqstualuri 

mniSvneloba; 3. datvirTva gaeros wesdebis miznebisa da amocanebis WrilSi; 4. saxelmwifoTa 

Semdgomi praqtika am sakiTxTan mimarTebiT; 5. relevanturi saerTaSoriso samarTali; 6. normis 

miRebis mosamzadebeli samuSaoebi.38 realurad, ganmartebis TiToeuli wesi individualuri 

mniSvnelobis mqonea, Sesabamisad, 51-e muxli unda ganimartos TiToeuli maTganis mixedviT da 

amis Semdeg moxdes miRebuli Sedegebis urTierTSejereba. 

51-e muxlis mixedviT, Tavdacvis ufleba arsebobs gaeros wevrze ganxorcielebuli 

Tavdasxmis sapasuxod. gaeros wevri, bunebrivia, calkeuli saxelmwifo SeiZleba iyos da ara 

misi moqalaqe, amitom unda dadgindes saxelmwifos ordinaluri mniSvneloba da ganisazRvros, 

ramdenad SeiZleba calkeul moqalaqeze Tavdasxma gautoldes saxelwmifoze Tavdasxmas. 

saerTaSoriso samarTlis mixedviT, saxelmwifos elementebia: 1. mudmivi mosaxleoba; 2. 

gansazRvruli teritoria; 3. mTavroba; 4. sxva saxelmwifoebTan urTierTobis damyarebis unari.39 

rogorc Cans, mosaxleoba saxelmwifos erT–erTi elementia da erTi SexedviT, moqalaqeebze 

Tavdasxma SesaZloa saxelmwifoze Tavdasxmad iqnas aRqmuli. Tumca, aqve unda iTqvas, rom es 

elementebi, erTad aRebuli, qmnian winapirobas, rom raRac erToba saxelmwifod iqnas 

aRiarebuli, Sesabamisad, araswori iqneba calkeuli elementis saxelmwifos identur subieqtad 

miCneva. realurad, moqalaqeoba aris pirovnebasa da saxelmwifos Soris samarTlebrivi kavSiris 

ganmsazRvreli fiqcia, romlis Sedegadac individsa da saxelmwifos ufleba-movaleobebi 

warmoeSveba erTmaneTis mimarT. Sesabamisad, SeuZlebelia moqalaqeze Tavdasxma niSnavdes 

saxelmwifoze Tavdasxmas. am SemTxvevaSi, dasadgenia, moqalaqeobis samarTlebrivi bunebidan 

gamomdinare, ra valdebuleba akisria saxelmwifos sxva qveynis teritoriaze moqalaqeebis 

dasacavad.40 yovelive aRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom ordinaluri 

ganmartebidan gamomdinare, calkeul moqalaqeze Tavdasxma ar niSnavs mTlianad saxelmwifoze 

Tavdasxmas.  

51-e muxlis konteqstualuri analizi moiTxovs mis ganxilvas me-2 muxlis me-4 punqtTan 

kavSirSi, ramdenadac es ukanaskneli warmoadgens Zalis gamoyenebis zogad akrZalvas da mxolod 

am zogadi wesidan gamonakliss warmodgens Tavdacvis ufleba. aRniSnuli zogadi normis 

mixedviT, akrZalulia Zalis gamoyeneba:P1. sxva saxelmwifos teritoriuli mTlianobis; 2. 

politikuri damoukideblobis an 3. gaeros miznebTan Seusabamo nebismieri sxva formiT. iqidan 

gamomdinare, rom 51-e muxli am akrZalvidan gamonakliss warmoadgens, unda iTqvas, rom 

Tavdacvis ufleba warmoiSveba me-2 muxlis me-4 punqtis darRveviT Zalis gamoyenebis 

SemTxvevaSi. gaeros miznebze saubari qveviT iqneba. am etapze ki unda iTqvas, rom sistemuri 

analizis safuZvelze, Tavdacvis ufleba arsebobs teritoriuli mTlianobis an politikuri 

damoukideblobis darRvevis sapasuxod. am mocemulobaSi ki moqalaqeTa winaaRmdeg sxva 

saxelmwifos teritoriaze ganxorcielebuli Tavdasxma namdvilad ar jdeba. piriqiT, Tu 

saxelmwifo erTpirovnulad gamoiyenebs Zalas sxva saxelmwifos teritoriaze, es qmedeba 

CaiTvleba teritoriuli mTlianobis darRvevad.41 

rac Seexeba interpretaciis sxva meTodebs, moqalaqeTa dacvis mizniT Zalis gamoyenebis 

kanonierebis Sesaxeb saxelmwifoTa praqtika wina TavSi iqna gaanalizebuli. wesdebis SemuSavebis 

etapze moqalaqeTa dacvis sakiTxi ar wamoweula, amitom mosamzadebeli samuSaoebi am SemTxvevaSi 

intepretaciis damxmare saSualebad ar gamodgeba. agreTve, mocemul SemTxvevaSi mizanSewonili 

                                                           
38 Draft Articles on the Law of Treaties with commentaries (adopted by the International Law Commission at its eighteenth session, in 

1966) 220. 
39 <http://www.grazian-archive.com/politics/PolOrganization/PO_C01.htm> (01.01.2013). 
40 es sakiTxi ganxiluli iqneba qveviT. 
41 Green L, Rescue at Entebbe-Legal Aspects, Israel Yearbook of Human Rights, 6, 1976, 318. 

http://www.grazian-archive.com/politics/PolOrganization/PO_C01.htm
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ar aris saerTaSoriso samarTlis sxva aqtebis gamoyeneba, radgan Zalis gamoyenebasTan 

mimarTebiT gaeros wesdeba aris ZiriTadi da umaRlesi iuridiuli Zalis mqone aqti.42 

Sesabamisad, aucilebelia aRniSnuli sakiTxis analizi moxdes mTlianad gaeros wesdebiT 

gansazRvruli miznebisa da amocanebis gaTvaliswinebiT. 

gaeros, rogorc koleqtiuri usafrTxoebis organos, arsi mdgomareobs imaSi, rom aikrZalos 

calkeuli saxelmwifoebis mxridan erTpirovnulad Zalis gamoyeneba da moxdes misi 

centralizacia.43 rac Seexeba mis miznebs, genocidis konvenciaze daTqmebis saqmeze 

marTlmsajulebis saerTaSoriso sasamarTlom ganmarta, rom saerTaSoriso aqtis miznebi 

dadgenil unda iqnas dokumentis preambulidan.44 igive pozicia daafiqsira saerTaSoriso 

samarTlis komisiam `saerTaSoriso xelSekrulebebis Sesaxeb~ konvenciis proeqtis 

komentirebisas.45 aRniSnulidan gamomdinare, gaeros wesdebis miznebi misi preambulis Sesabamisad 

unda dadgindes. preambulis mixedviT, saerTaSoriso sazogadoeba afuZnebs gaerTianebuli erebis 

organizacias imisaTvis, rom Tavidan iqnas acilebuli omis saSineli Sedegebi, risTvisac 

saxelmwifoebi aerTianeben Zalebs saerTaSoriso mSvidobisa da usafrTxoebis dasamyareblad da 

samxedro Zalis gamouyeneblobis uzrunvelsayofad. preambulis garda, gaeros amocanebsa da 

principebze saubrobs wesdebis pirveli Tavi, romlis mixedviTac, organizaciis mTavari amocana 

saerTaSoriso mSvidobisa da usafrTxoebis uzrunvelyofaa, risTvisac aucilebelia 

mSvidobisTvis Seqmnili nebismieri safrTxe aRmoifxvras mSvidobianad an koleqtiuri zomebis 

miRebiT. wesdebis me-2 muxlis Tanaxmad, dasaxuli amocanis misaRwevad yvela saxelmwifom 

saerTaSoriso konfliqtebi mSvidobianad unda moagvaron da amgvari konfliqtebis arsebobis 

dros Tavi Seikavon sxva saxelmwifoebis winaaRmdeg Zalis gamoyenebisgan. 

aRniSnuli miznebisa da amocanebidan gamomdinare, wesdebis VII Tavi Zalis gamoyenebis 

uflebas mxolod uSiSroebis sabWos aZlevs. amave Tavis bolo norma aris 51-e muxli, romelic 

awesebs erTaderT gamonaklis SemTxvevas, rodesac calkeul saxelmwifos SeuZlia Zala 

gamoiyenos. es gamonaklisi SemTxveva dakavSirebulia im eqstremalur situaciasTan, rodesac 

uSiSroebis sabWos mier zomebis miRebamde saxelmwifos Tavdasacavad eZleva Zalis gamoyenebis 

ufleba. 

yovelive aRniSnulidan gamomdinare, gaeros wesdebis mTavari daniSnulebaa. maqsimalurad 

SezRudos calkeuli saxelmwifoebis mxridan Zalis gamoyeneba da saerTaSoriso mSvidobisa da 

usafrTxoebis uzrunvelyofa koleqtiur organos _ gaeros uSiSroebis sabWos dauqvemdebaros.  

Sesabamisad, Tu yovel saxelmwifos SeeZleba sakuTari moqalaqis dasacavad sxva qveynis 

teritoriaze Zalis gamoyeneba es Zalian didi safrTxis qveS daayenebs saerTaSoriso mSvidobasa 

da mTlianad gaeros sistemas. amitom moqalaqeebis dasacavad Zalis gamoyeneba ver iqneba 

Sesabamisi gaeros miznebTan da principebTan.  

 

1.1.4. moqalaqeTa dacvis mizniT Zalis gamoyeneba CveulebiTi samarTlis WrilSi 

 

zemoT rogorc aRiniSna, avtorTa garkveuli nawili miiCnevs, rom moqalaqeTa dasacavad Zalis 

gamoyeneba dasaSvebia CveulebiTi samarTlidan gamomdinare. imisaTvis, rom saerTaSoriso 

samarTalSi Cveuleba Camoyalibdes unda arsebobdes saxelmwifoTa farTod gavrcelebuli da 

                                                           
42 ix., gaeros wesdebis 103-e muxli. 
43 Gordon E, Article 2(4) in Historical Context,Yale Journal of International Law, 10,1985, 273. 
44 Schlutter B, Aspects of human rights interpretation by the UN Treaty Bodies, in Keller H and Ulfstein G (eds), Human Rights 

Treaty Bodies: Law and Legitimacy, Cambridge, 2012, 8. 
45 Draft Articles on the Law of Treaties with commentaries (adopted by the International Law Commission at its eighteenth session, in 

1966) 221. 
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Tanmimdevruli praqtika da gancda imisa, rom es praqtika gamomdinareobs samarTlebrivi 

valdebulebidan (opinio juris). moqalaqeebis dacvasTan mimarTebiT Zalian rTulia vinmem 

daasabuTos, rom arsebobs saxelmwifoTa farTod gavrcelebuli praqtika da es praqtika romc 

arsebobdes, namdvilad ar aris opinio juris. piriqiT, rogorc ukve aRiniSna, moqalaqeTa dacvis 

motiviT Zalis gamoyenebis yvela SemTxveva mwvave kritikis sagani gaxda saxelmwifoTa 

umetesobis mxridan. Sesabamisad, safuZvels moklebulia saubari imaze, rom moqalaqeTa dacvis 

mizniT Zalis gamoyenebis ufleba arsebobs CveulebiT samarTalSi. aRniSnuli pozicia 

dafiqsirebul iqna taliavinis komisiis daskvnaSic, romlis mixedviTac, uaryofil iqna amgvari 

CveulebiTi samarTlis arsebobis faqti.46 

 

1.1.5. moqalaqeTa dacvis valdebuleba saerTaSoriso samarTlis mixedviT 

 

wina qveTavebis mixedviT, SeiZleba iTqvas, rom moqalaqeTa dacvis mizniT sxva saxelmwifos 

teritoriaze Zalis gamoyeneba ar Seesabameba gaeros wesdebis moTxovnebs. Tumca, meore mxriv, 

saerTaSoriso samarTali saxelmwifos akisrebs sakuTari moqalaqeebis dacvis valdebulebas. 

amitom, aucilebelia, ganvixiloT adamianis uflebebis saerTaSoriso samarTalsa da Zalis 

gamoyenebis akrZalvis samarTalSi arsebuli doqtrinebi moqalaqeTa dacvis valdebulebasTan 

mimarTebiT.   

 

1.1.5.1. adamianis uflebebis saerTaSoriso samarTliT gaTvaliswinebuli moqalaqeTa dacvis 

valdebuleba 

 

adamianis uflebaTa Tanamedrove saerTaSoriso samarTali saxelmwifos sami saxis 

valdebulebas akisrebs: 1. Tavad ar daarRvios adamianis uflebebi (duty to respect); 2. daicvas 

adamianis uflebebi mesame pirebis mxridan darRvevisgan (duty to protect); 3. ganaxorcielos 

pozitiuri moqmedebebi adamianis uflebebis uzrunvelsayofad (duty to fulfil).47 aRniSnuli 

valdebulebidan gamomdinare, cxadia, Tu moqalaqeebis winaaRmdeg Tavdasxma ganxorcieldeba duty 

to protect avaldebulebs saxelmwifos, sakuTari moqalaqeebis dasacavad miiRos aucilebeli 

zomebi.48 Tumca am SemTxvevaSi xazi unda gaesvas im garemoebas, rom adamianis uflebebis 

samarTlidan gamomdinare, saxelmwifoze dakisrebuli valdebulebebi vrceldeba konkretuli 

saxelmwifos iurisdiqciis farglebSi.49 Sesabamisad, samarTlis es dargi saxelmwifos ver 

daakisrebs sxva saxelmwifos teritoriaze moqalaqeebis darRveuli uflebebis aRdgenis 

valdebulebas. ra Tqma unda, saxelmwifom, SesaZleblobis farglebSi, maqsimumi unda gaakeTos 

Tundac sazRvargareT myofi moqalaqeebis uflebebis dasacavad, magram is uSualod ver SeZlebs 

uflebebis aRsadgenad Zalis gamoyenebas. 

 

1.1.5.2. moqalaqeTa dacvis movaleoba Zalis gamoyenebis akrZalvis samarTlis mixedviT 

 

Zalis gamoyenebis samarTalSi samarTliani omis doqtrinis farglebSi gamarTlebuli iyo 

adamianis uflebebis dasacavad sxva saxelmwifos teritoriaze Zalis gamoyeneba. gaeros 

sistemaSi samarTliani omis doqtrinis gamovlinebad miiCneoda humanitaruli intervencia, rac 

                                                           
46 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 286. 
47 <http://www.unfpa.org/rights/approaches.htm> (01.01.2012). 
48 iqve. 
49 ix., samoqalaqo da politikur uflebaTa Sesaxeb saerTaSoriso paqtis me-2 muxlis pirveli punqti, agreTve 

adamianis uflebaTa evropuli konvenciis pirveli muxli.  

http://www.unfpa.org/rights/approaches.htm
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gulisxmobda uSiSroebis sabWos nebarTvis gareSe sxva saxelmwifos teritoriaze Zalis 

gamoyenebas humanitaruli katastrofis Tavidan acilebis mizniT.50 iqidan gamomdinare, rom 

amgvari TviTneburi qmedeba ewinaaRmdegeba gaeros wesdebas da arRvevs suverenitets, 

humanitaruli intervencia ukanond iqna miCneuli saerTaSoriso samarTlis mixedviT. 

humanitaruli intervenciis naklovani mxareebis aRmofxvris mizniT SemuSavda axali doqtrina, 

romelic cnobilia, rogorc Responsibility to Protect. aRniSnuli doqtrina saxelmwifos akisrebs 

mosaxleobis dacvis valdebulebas da SezRuduli ar aris cakeluli saxelmwifos 

iurisdiqciiT.51 Sesabamisad, SesaZloa, am valdebulebidan gamomdinare, gamarTlebuli iyos 

moqalaqeTa dasacavad sxva saxelmwifos teritoriaze Zalis gamoyeneba. Tumca aseTi daskvnis 

gakeTebamde, aucilebelia, gaanalizdes valdebulebis arsi. 

rogorc ukve aRiniSna, moqalaqeTa dacvis movaleobis doqtrina Camoyalibda humanitaruli 

intervenciis sawyisebze ise, rom ar darRveuliyo sxva saxelmwifoTa suvereniteti.52 

Sesabamisad, es Teoria humanitarul intervenciasTan ufro metad aris kavSirSi, vidre Tavdacvis 

uflebasTan. zogierTi avtori saerTod humanitaruli intervenciisgan gansxvavebasac ver xedavs 

da aRniSnavs, rom Responsibility to Protect aris `Zveli Rvino axal boTlSi~.53 anu avtorTa es 

kategoria miiCnevs, rom moqalaqeTa dacvis movaleoba arsobrivad igive movlenaa, rac 

humanitaruli intervencia, oRond axleburi formiT Camoyalibebuli. iqidan gamomdinare, rom es 

doqtrina Zalian axalia, mizanSewonilia, moxdes uSualod im saerTaSoriso aqtebis analizi, 

romlebic saubroben moqalaqeTa dacvis movaleobis Sesaxeb. 

intervenciis Sesaxeb saerTaSoriso komisiis 2001 wlis moxsenebis mixedviT, yvela 

suverenuli saxelmwifos ufleba da movaleobaa, daicvas sakuTari moqalaqeebi iseTi ukiduresi 

darRvevebisgan, rogoricaa, masobrivi Jleta, gaupatiureba da SimSili. im SemTxvevaSi, Tu 

saxelmwifos Tavad ar surs an ar SeuZlia adamianis uflebaTa masobrivi darRvevis aRmofxvra, 

maSin saerTaSoriso sazogadoeba unda Caerios saqmeSi im pirobiT, rom uSiSroebis sabWo iqneba 

informirebuli.54 

gansaxilvel sakiTxTan mimarTebiT, gaeros generaluri mdivnis mier daniSnuli umaRlesi 

rangis eqspertebis 2004 wlis daskvnis mixedviT, Responsibility to Protect aris moqalaqeTa dacvis 

koleqtiuri movaleobis gamoxatuleba saerTaSoriso sazogadoebis mxridan da Tu aRniSnuli 

miznis misaRwevad saWiro gaxdeba Zalis gamoyeneba, es mxolod uSiSroebis sabWos nebarTviT 

unda moxdes.55 

daaxloebiT analogiuri pozicia daafiqsira generalurma mdivanma 2005 wlis moxsenebaSi, 

romlis mixedviTac, moqalaqeTa dacvis movaleobis realizeba unda moxdes mSvidobiani 

saSualebebiT. gansakuTrebul SemTxvevebSi, Tu aucilebeli gaxdeba Zalis gamoyeneba, es ar unda 

moxdes uSiSroebis sabWos gverdis avliT.56 

moqalaqeTa dacvis doqtrinam, erTgvarad, Camoyalibebuli saxe miiRo 2005 wlis msoflio 

samitze gaeros generaluri asambleis mier SemuSavebul dokumentSi, romlis mixedviTac, 

miCneul iqna, rom moqalaqeebis dacva iseTi masobrivi darRvevebisgan, rogoricaa, genocidi, 

eTnikuri wmenda, omis danaSauli da kacobriobis winaaRmdeg Cadenili danaSauli, pirvel 

yovlisa, im saxelmwifos movaleobaa, sadac darRvevas aqvs adgili, Tumca darRvevis ver an ar 

                                                           
50 Dinstein Y, War, Aggression, and Self-Defence,4th edition, Cambridge, 2005, 70. 
51 Gray C, International Law and the Use of Force, Oxford, 2008, 51-53. 
52 Stahn C, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?, American Journal of International Law, 101, 2007, 

99. 
53 iqve, 102. 
54 iqve, 99. 
55 iqve, 100. 
56 Gray, International Law and the Use of Force, Oxford, 2008, 52. 
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aRmofxvris SemTxvevaSi koleqtiuri movaleoba ekisreba saerTaSoriso sazogadoebas. aRniSnuli 

koleqtiuri valdebulebis buneba ganmarta generalurma mdivanma 2009 wlis moxsenebaSi, 

romlis mixedviTac, nebismieri Zalismieri RonisZieba uSiSroebis sabWos nebarTvas saWiroebs.57 

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom Responsibility to Protect 

saxelmwifos ar aZlevs uflebas, sakuTari moqalaqeebis dasacavad gamoiyenos Zala sxva 

saxelmwifos teritoriaze. aSkaraa, rom es Teoria exeba mxolod adamianis uflebebis masobriv 

darRvevebs da misi mTeli arsi mdgomareobs imaSi, rom nebismieri amgvari safrTxe unda 

aRmoifxvras koleqtiuri zomebis miRebiT, rac uSiSroebis sabWos gavliT unda ganxorcieldes 

da ara erTpirovnulad, calkeuli saxelmwifos mier. 

 

1.1.6. Sualeduri daskvna 

 

iuridiuli doqtrinis, saxelmwifoTa praqtikis, samarTlebrivi normebisa da Teoriebis 

ganxilvis Sedegad SeiZleba daskvnis gakeTeba, rom sxva saxelmwifos teritoriaze moqalaqeTa 

dacvis mizniT Zalis gamoyeneba dauSvebelia Tanamedrove saerTaSoriso samarTlis mixedviT. 

Tumca, aqve unda iTqvas, rom saxelmwifo ar Tavisufldeba moqalaqeTa dacvis valdebulebisagan, 

maT Soris, sxva saxelmwifos teritoriaze. moqalaqeTa dacvis valdebuleba saxelmwifom ise 

unda ganaxorcielos, rom ar daarRvios gaeros wesdebiT dadgenili akrZalvebi Zalis 

gamoyenebasTan mimarTebiT, rac imas niSnavs, rom sxva saxelmwifos teritoriaze moqalaqeTa 

dasacavad erTpirovnulad SesaZlebelia mxolod mSvidobiani RonisZiebebis ganxorcieleba. 

aucileblobis SemTxvevaSi ki, Tu saWiro gaxdeba Zalis gamoyeneba, es mxolod uSiSroebis 

sabWos avtorizaciiT unda moxdes. 

 

1.2. samxreT oseTSi mcxovrebi ruseTis moqalaqeebis dasacavad Zalis gamoyenebis dauSvebloba 

 

zemoT gakeTebuli daskvnis Sesabamisad, ruseTs ar hqonda ufleba sakuTari moqalaqeebis 

dacvis motiviT moexdina saqarTveloSi intervencia. Tumca, unda iTqvas, rom am konkretul 

SemTxvevaSi ruseTis qmedebas damatebiT ukanonos xdis is garemoeba, rom samxreT oseTSi 

mcxovrebi ruseTis moqalaqeTa 90% `sayovelTao pasportizaciis~ Sedegad gaxdnen ruseTis 

moqalaqeebi.58 1991 wlidan moyolebuli samxreT oseTis mosaxleobaze ruseTis moqalaqeobis 

miniWeba xdeboda ruseTis federaciasTan yovelgvari realuri kavSiris gareSe, TiTqmis mxolod 

rusuli enis codnis safuZvelze.59 aRniSnuli politikis safuZvelze, ruseTma moaxdina samxreT 

oseTis teritoriaze mcxovrebi mosaxleobis Semadgenlobis xelovnuri Secvla, riTac daarRvia 

megobruli da keTilmezobluri urTierTobebis principi, romlis mixedviTac, dauSvebelia sxva 

saxelmwifos moqalaqeebisaTvis masobrivad moqalaqeobis miniWeba am saxelmwifos aSkara 

Tanxmobis gareSe. konkretul SemTxvevaSi araTu ar arsebobda amgvari Tanxmoba qarTuli mxaris 

mxridan, aramed, piriqiT, yovelTvis xdeboda masobrivi pasportizaciis procesis aSkara 

protesti.60 

zemoT aRniSnulis gaTvaliswinebiT, sainteresoa, ra samarTlebriv SedegebTanaa dakavSirebuli 

masobrivi `pasportizaciis~ Sedegad mosaxleobis Semadgenlobis xelovnuri Secvla. notebomis 

                                                           
57 Implementing the Responsibility to Protect: The Report of the Secretary General A/63/677 12 January 2009, para. 49. 
58 Natoli K, Weaponizing Nationality: An Analysis of Russia's Passport Policy in Georgia, Boston University International Law 

Journal, 28, 2010, 28, 396. 
59 Okowa P, Application of the International Convention on the Elimination of All Forms of Racial Discrimination, The Hague Justice 

Portal, 2009, 4. 
60 abramiSvili n, ruseT–saqarTvelos SeiaraRebuli konfliqti da Zalis gamoyenebis akrZalva saerTaSoriso 

samarTlis farglebSi, saerTaSoriso samarTlis Jurnali, #2, 2008, 39, 46. 
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saqmeze marTlmsajulebis saerTaSoriso sasamarTlom ganmarta, rom saxelmwifosTan WeSmariti 

kavSiris arsebobis gareSe moqalaqeobis miniWeba saerTaSorisosamarTlebriv Sedegebs ar 

warmoSobs sxva saxelmwifoebis winaSe, romlebic valdebulni ar arian, aRiaron amgvari 

moqalaqeoba.61 Sesabamisad, SeiZleba iTqvas, rom samxreT oseTis teritoriaze mcxovrebi 

mosaxleobis is nawili, romlebsac xelovnurad mieniWaT ruseTis moqalaqeoba, saerTaSoriso 

samarTlis mixedviT, ar miiCnevian ruseTis moqalaqeebad da aqedan gamomdinare, maT dasacavad 

ganxorcielebuli intervencia ar SeiZleba kanonieri iyos. identur daskvnamde mivida taliavinis 

komisiac, romelmac ganmarta, rom saqarTvelos Tanxmobis gareSe, ruseTis moqalaqeobis 

masobrivi miniWeba saxelmwifosTan arsebiTi kavSiris ararsebobis pirobebSi iyo ukanono da 

2008 wlis agvistoSi, saerTaSoriso samarTlis mixedviT, aRniSnuli pirebi kvlav saqarTvelos 

moqalaqeebad miiCneodnen.62 am mocemulobis safuZvelze komisia askvnis, rom ruseTis mxridan 

moqalaqeTa dacvis mizniT Zalis gamoyeneba iyo ukanono.63 

 

1.3. samxreT oseTSi myofi rusi samSvidoboebis dasacavad Zalis gamoyenebis kanoniereba 

 

1992 wels saqarTvelos, ruseTisa da samxreT oseTis liderebis mier soWSi gaformda 

`cecxlis Sewyvetis Sesaxeb~ xelSekruleba,64 romlis safuZvelzec Seiqmna erToblivi 

samSvidoba Zala samive mxaris mxridan Tanabari raodenobis mSvidobismyofelebis 

SemadgenlobiT.65 miuxedavad imisa, rom misiis neitraliteti kiTxvis niSnis qveS idga, qarTuli 

mxaris mxridan 2008 wlis agvistomde ver moxerxda xelSekrulebis Sewyveta, radgan ar 

arsebobda SeTanxmebis materialuri darRvevis faqti.66 swored am misiis farglebSi arsebuli 

mSvidobismyofelebis dacvis motiviT ganxorcielda ruseTis intervencia saqarTveloSi 2008 

wlis agvistos. am SemTxvevaSi, mniSvnelovania, dadgindes rusi samSvidobebis samarTlebrivi 

statusi da ganisazRvros, ramdenad kanonieria samSvidobo ZalebSi myofi pirebis dasacavad sxva 

saxelmwifos teritoriaze Zalis gamoyeneba. 

 

1.3.1. warmoSobs Tu ara Tavdacvis uflebas sxva saxelmwifos teritoriaze myof samSvidobo 

Zalaze ganxorcielebuli Tavdasxma? 

 

rusuli mxaris argumentaciiT, saqarTvelos mxridan rus samSvidoboebze ganxorcielebuli 

Tavdasxma warmoadgenda ruseTis winaaRmdeg ganxorcielebul agresias, romlis sapasuxodac 

ruseTma gamoiyena Tavdacvis ufleba. ruseTis sagareo saqmeTa ministris, sergei lavrovis 

gancxadebiT, samSvidobo ZalebSi myofi mSvidobismyofelebi warmoadgenden ruseTis SeiaraRebul 

Zalebs da SeiaraRebul Zalebze ganxorcielebuli Tavdasxma udris saxelmwifoze 

ganxorcielebul Tavdasxmas.67 aRniSnuli poziciis gasamyareblad moxmobil iqna gaeros 

generaluri asambleis N3314-e rezoluciiT damtkicebuli `agresiis ganmartebis~ me-3 muxlis 

                                                           
61 Nottebohm Case (Liechtenstein v. Guatemala), ICJ, Second Phase (1955), 23. 
62 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume I, September 2009), 18. 
63 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 180. 
64 Lott A, The Tagliavini Report Revisited: Jus ad Bellum and the Legality of the Russian Intervention in Georgia, Merkourious - 

Utrecht Journal of International and European Law, 28(74), 2012, 6. 
65 Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for Intervention?, Temple International 

and Comparative Law Journal, 23(2), 2009, 447. 
66 Lott A, The Tagliavini Report Revisited: Jus ad Bellum and the Legality of the Russian Intervention in Georgia, Merkourious - 

Utrecht Journal of International and European Law, 28(74), 2012, 6. 
67 Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for Intervention?, Temple International 

and Comparative Law Journal, 23(2), 2009, 464. 
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`d~ qvepunqti,68 romlis mixedviTac, sxva saxelmwifos saxmeleTo, sazRvao Tu sahaero Zalebze 

ganxorcielebuli Tavdasxma warmoadgens am saxelmwifos winaaRmdeg ganxorcielebul agresias. 

aRniSnul sakiTxTan mimarTebiT, ronald alisoni aRniSnavs, rom xSirad momxdara samSvidobo 

ZalebSi myofi pirebis daRupva, Tumca amis sapasuxod saxelmwifos winaaRmdeg intervencias 

adgili ar hqonia.69 meore mxriv, taliavinis komisia sakuTar daskvnaSi pirdapir acxadebs, rom 

samxreT oseTSi ganTavsebuli rusi mSvidobismyofelebis winaaRmdeg ganxorcielebuli Tavdasxma 

udrida ruseTis winaaRmdeg Tavdasxmas.70 aRniSnulidan gamomdinare, mizanSewonilia, 

gaanalizebul iqnas taliavinis komisiis argumentacia, romelic safuZvlad daedo aRniSnul 

daskvnas. 

taliavinis komisia agresiis ganmartebis me-3 muxlis `d~ qvepunqtTan mimarTebiT aRniSnavs, 

rom dokumenti ar akonkretebs agresiad kvalificirebisTvis samxedro Zalis winaaRmdeg 

Tavdasxma SeiZleba ganxorcieldes Tu ara misi teritoriis miRma. Tumca komisia sakuTar 

pozicias afiqsirebs da aRniSnavs, radgan sxva saxelmwifos teritoriis winaaRmdeg 

ganoxrcielebuli Tavdasxma calke normiT aris akrZaluli, ar SeiZleba me-3 muxlis `d~ 

qvepunqtis viwro ganmarteba da aq unda moiazrebodes samxedro Zalis winaaRmdeg 

ganxorcielebuli Tavdasxma, Tundac sxva qveynis teritoriaze.71 aRniSnulis safuZvelze, 

komisia askvnis, rom rusi samSvidoboebis winaaRmdeg ganxorcielebuli Tavdasxma udris ruseTis 

teritoriaze ganxorcielebul Tavdasxmas.72 erTi SexedviT, logikuria gansaxilveli normis 

taliavinis komisiiseuli interpretacia, Tumca erTi detali saWiroebs dazustebas. agresiis 

definiciis me-3 muxlis `a~ da `d~ qvepunqtebis sistemuri analizis Sedegad, sruliad 

logikuria, rom agresiad unda CaiTvalos saxelmwifos SeiaraRebul Zalebze ganxorcielebuli 

Tavdasxma saxelmwifos farglebs gareTac, magram konkertul SemTxvevaSi yuradsaRebia is 

garemoeba, rom rusi samxedroebi samxreT oseTis teritoriaze ganTavsebulni iyvnen ara ruseTis 

federaciis saxeliT, aramed saerTaSoriso samSvidobo Zalis egidiT.  

aRsaniSnavia, rom komisias es sakiTxi uyuradRebod ar dautovebia da ganmarta, rom 

saerTaSoriso samSvidobo ZalaSi myofi rusuli samxedroebi mainc ruseTis saxelmwifos 

warmoadgendnen. komisia mSidobismyofelebs warmgzavni saxelmwifos Semadgenel nawilad 

ganixilavs da amitom askvnis, rom mSvidobismyofelebze Tavdasxmis sapasuxod arsebobda 

Tavdacvis ufleba.73 Tumca, unda iTqvas, rom komisiis daskvnaze metad samarTlebrivad 

mniSvnelovania is argumentacia, romelze dayrdnobiTac aRiniSna, rom ruseTs SeeZlo 

samSvidoboebis dacvis motiviT Tavdacvis uflebis gamoyeneba. komisiis logikiT, samSvidobo 

Zala ar iyo gaeros mier Seqmnili misia da ar eqvemdebareboda gaeros mxridan efeqtur 

kontrols, aramed samSvidobo misiaze kontrols axorcielebda soWis xelSekrulebis 

safuZvelze Seqmnili erToblivi kontrolis komisia. vinaidan am komisiis xelmZRvaneli 

yovelTvis ruseTis mier iniSneboda, amitom samSvidobo Zalaze kontrols axorcielebda 

ruseTi74 da Sesabamisad, samSvidobos qmedebaze pasuxismgebloba miewereboda ruseTis 

federacias. meore mxriv ki, samSvidobos winaaRmdeg ganxorcielebuli Tavdasxma unda miCneuliyo 

ruseTis winaaRmdeg ganxorcielebul Tavdasxmad.75 

                                                           
68 Petro N, The Legal Case for Russian Intervention in Georgia, Fordham International Law Journal, 32, 2009, 1526-1527. 
69 Allison R, The Russian case for military intervention in Georgia:international law norms and political calculation, European 

Security, 18(2), 2009, 178. 
70 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 269. 
71 iqve, 264. 
72 iqve, 265. 
73 iqve, 266-267. 
74 iqve, 267. 
75 iqve, 268. 
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unda iTqvas, rom taliavinis komisiis aRniSnuli daskvna araswori da SecdomaSi Semyvania 

Semdegi garemoebebis gamo: 1. imisaTvis, rom samSvidobo misias saerTaSoriso statusi hqondes, 

ar aris aucilebeli is uSualod gaeros kontrolis qveS moqmedebdes. mravalmxrivi 

xelSekrulebis safuZvelze Seqmnili samSvidobo Zala ukve saerTaSorisoa Tavisi arsiT; 2. 

rogorc adamianis uflebaTa evropulma sasamarTlom ganmarta bankoviCis saqmeze, gaerTianebuli 

samxedro Zalis qmedeba miewereba Tavad gaerTianebas da ara mis wevr calkeul saxelmwifos, Tu 

es ukanaskneli ar axorcielebs efeqtur kontrols mTlianad gaerTianebaze.76 konkretul 

SemTxvevaSi, samSvidobo Zalaze kontrols ar axorcielebda ruseTis federacia. rogorc 

aleqsander loTi da gregori hafkini aRniSnaven, samxreT oseTSi myofi samSvidobo Zala 

warmoadgenda rusebis, qarTvelebisa da osebis Tanabari monawileobiT Seqmnil erTobliv 

kontigents, romelebic instruqciebsa da direqtivebs iRebdnen erToblivi kontrolis 

komisiisgan. Sesabamisad, mSvidobismyofelebze efeqtur kontrols axorcielebda erToblivi 

kontrolis komisia, romelic warmoadgenda saerTaSoriso organos.77 aRniSnulidan gamomdinare, 

samSvidobo Zalis qmedeba miewereba erToblivi kontrolis komisias da ara ruseTs. Sesabamisad, 

verc Tavdacvis ufleba warmoeSoba ruseTs am samSvidobo Zalaze ganxorcielebuli Tavdasxmis 

sapasuxod. saerTaSoriso samarTlis mixedviT, Tavdasxmis SemTxvevaSi Tavis dasacavad Zalis 

gamoyeneba SeuZlia uSualod samSvidobo misias da ara masSi Semaval romelime calkeul 

saxelmwifos.78 es midgoma absoluturad logikuria, radgan samSvidobo misia yovelTvis 

warmoadgenda damoukidebel subieqts da misi mTavari maxasiTebeli yovelTvis iyo 

neitraliteti. Sesabamisad, alogikuria da pirdapir ewinaaRmdegeba samSvidobo misiis arss misi 

gaigiveba romelime calkeul saxelmwifosTan.79 

yovelive aRniSnulidan gamomdinare, SeiZleba iTqvas, rom sxva saxelmwifos teritoriaze 

myof samSvidobo misiaze Tavdasxma Tavdacvis uflebas ar warmoSobs am misiaSi Semavali 

saxelmwifoebisTvis. Sesabamisad, rusuli mxaris argumenti samxreT oseTSi myofi rusi 

samSvidoboebis dacvis mizniT Tavdacvis uflebis gamoyenebis Taobaze, gaumarTlebelia. 

 

1.3.2. samxreT oseTSi myofi rusi samSvidoboebis dasacavad Zalis gamoyenebis dauSvebloba 

 

zemoT rogorc aRiniSna, samxreT oseTSi ganTavsebul samSvidoboebze qarTuli mxaris mxridan 

Tavdasxma rom ganxorcielebuliyo, ruseTis federacias ar hqonda ufleba am qmedebis sapasuxod 

Tavdacvis uflebis realizeba moexdina. Tumca, unda iTqvas, rom konkretul SemTxvevaSi 

ruseTis mier Zalis gamoyenebas, damatebiT, ukanons xdis is garemoeba, rom ar arsebobs imis 

utyuari mtkicebuleba, rom saqarTvelom mSvidobismyofelebze miitana ieriSi, ramac rusi 

samSvidoboebis sicocxlis mospoba gamoiwvia. taliavinis komisiis zemoT ganxiluli daskvna 

mTlianad varaudzea damyarebuli. komisiam aRiara, rom ar arsebobs damoukidebeli wyarodan 

mopovebuli informacia, romelic daadasturebs rusuli mxaris braldebas, rom saqarTvelos 

ieriSis Sedegad daiRupa ori rusi jariskaci da xuTi daiWra, Tumca iqve dasZens, rom Seqmnili 

saxifaTo situaciidan gamomdinare es danakargi savaraudoa.80 ufro metic, moxsenebis meore 

tomSi misia imasac ver adasturebs, saerTod daesxa Tu ara saqarTvelo Tavs rus 

                                                           
76 Bankovic and others v Belgium and others,[ECtHR, Grand Chamber], App. no. 52207/99, 19 December 2001, para. 46. 
77 Lott A, The Tagliavini Report Revisited: Jus ad Bellum and the Legality of the Russian Intervention in Georgia, Merkourious - 

Utrecht Journal of International and European Law, 28(74),2012, 19; Hafkin G, The Russo-Georgian War of 2008: Developing the 

Law of Unauthorized Humanitarian Intervention After Kosovo, Boston University International Law Journal, 29, 2010, 223. 
78 Gray C, International Law and the Use of Force, Oxford, 2008, 302–303. 
79 iqve, 262. 
80Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume I, September 2009), 21. 
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samSvidoboebs.81 am mocemulobis safuZvelze, komisiam sakuTar daskvnaSi aRniSna, rom ruseTs 

mxolod im SemTxvevaSi hqonda Tavdacvis ufleba, Tu misi braldeba mSvidobismyofelebis 

daRupvis Sesaxeb iyo marTali.82 

realurad, amgvari daskvnis gakeTeba taliavinis komisiis mxridan gaumarTlebelia, radgan 

komisiis mTavari daniSnuleba iyo faqtebis dadgena da ara varaudebze dayrdnobiT 

samarTlebrivi Sefasebebis gakeTeba.83 am mocemulobaze dayrdnobiT, rodesac SeuZleblia 

saqarTvelos mxridan rus samSvidoboebze ganxorcielebuli Tavdasxmis dadastureba, yovelgvar 

safuZvels moklebulia rusuli mxaris mtkiceba, rom is axorcielebda Tavdacvis uflebas, 

radgan navTobis plaTformebis saqmeze marTlmsajulebis saerTaSoriso sasamarTlom ganmarta, 

rom Tavdacvis uflebis realizeba mxolod maSin SeuZlia saxelmwifos, Tu mas aqvs utyuari 

mtkicebuleba, rom is gamiznuli Tavdasxmis msxverpli gaxda konkretuli saxelmwifos 

mxridan.84 

 

1.4. ruseTis mxridan Tavdacvis uflebis ganxorcieleba aucileblobisa  da proporciulobis 

principis WrilSi 

 

saqarTveloSi intervenciasTan dakavSirebiT ruseTis argumentebis mimoxilvam cxadyo _ 

realurad, ar arsebobda imis safuZveli, rom ruseTs Tavdacvis uflebis realizeba moexdina 

2008 wlis agvistoSi saqarTvelos winaaRmdeg. Tumca amgvari winapiroba romc yofiliyo, mainc 

ukanono iyo ruseTis mier gamoyenebuli Zala, radgan ar arsebobda Zalis gamoyenebis 

aucilebloba da ufro metic, gamoyenebuli Zala iyo aSkarad araproporciuli.  

aucilebloba saxezea maSin, Tu Zalis gamoyenebaze naklebad radikaluri saSualeba ar 

arsebobs. konkretul SemTxvevaSi, rogorc robert CeThemi aRniSnavs, ruseTs sakuTari 

moqalaqeebisa da samSvidoboebis dacvis mizniT SeeZlo ubralod maTi gayvana samxreT oseTis 

teritoriidan.85 rac Seexeba uSualod ganxorcielebuli operaciis masStabebs, siRrmiseuli 

kvleva ar sWirdeba imas, rom ruseTis qmedeba gaxda araproporciuli, rogorc ki is gascda 

konfliqtis zonas da moaxdina TiTqmis mTeli saqarTvelos okupacia.86 Sesabamisad, ruseTis 

argumentacia Tavdacvis uflebis ganxorcielebis mizniT saqarTveloSi intervenciis Taobaze, 

usafuZvloa, radgan Tavdacvis uflebis arc safuZveli arsebobda da arc misi ganxorcielebis 

principebi iyo daculi. 

 

2. intervenciis gamarTlebis mcdeloba Tavdacvis uflebis miRma 

 

SesavalSi rogorc aRiniSna, rusuli mxaris mTavari argumenti 2008 wlis agvsitoSi 

saqarTveloSi ganxorcielebuli intervenciis gasamarTleblad iyo Tavdacvis uflebis 

ganxorcieleba. realurad, gaeros wesdebidan gamomdinare, Tavdacva aris erTaderTi gamonaklisi, 

rodesac saxelmwifos SeuZlia Zalis gamoyeneba uSiSorebis sabWos avtorizaciis gareSe da 

aqedan gamomdinare, logikuria, rom ruseTis federacia Tavdacvaze axdenda apelirebas. Tumca, 

unda iTqvas, rom rusuli mxaris mier dasaxelebul iqna sxva damatebiTi argumentebic sakuTari 

                                                           
81Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 268. 
82iqve, 269. 
83 aleqsiZe l, 'saqarTveloSi konfliqtTan dakavSirebuli faqtebis damdgeni saerTaSoriso damoukidebeli misiis 

moxsenebis saerTaSorisosamarTlebrivi aspeqtebi, saerTaSoriso samarTlis Jurnali, #1, 2010, 5-6. 
84Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of America), (ICJ, 6 November 2003), para. 64. 
85 Chatham R, Defense of Nationals Abroad: The Legitimacy of Russia's Invasion of Georgia, Florida Journal of International Law, 

23, 2011, 99. 
86 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 275. 
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poziciis gasamyareblad da aucilebelia kvlevis farglebSi am sakiTxebis mimoxilvac. kerZod, 

unda gaanalizdes, ramdenad hqonda ruseTs saqarTveloSi Zalis gamoyenebis ufleba Semdeg 

Teoriebze dayrdnobiT: 1. humanitaruli intervencia; 2. moqalaqeTa dacvis valdebuleba; 3. 

privilegirebuli interesis ganxorcieleba; 4. dazaralebulisTvis daxmarebis aRmoCena. 

 

2.1. Zalis gamoyeneba humanitaruli intervenciis motiviT 

 

aRsaniSnavia, rom ruseTis mxridan humanitaruli intervencia oficialur argumentad ar 

dasaxelebula saqarTveloSi Zalis gamoyenebis gasamarTleblad, Tumca es sakiTxi ganxilul iqna 

taliavinis komisiis mier, radgan ruseTis xelisuflebis warmomadgenlebi sakuTar gamosvlebSi 

araerTxel aRniSnavdnen, rom samxreT oseTis mosaxleobas esaWiroeboda dacva saqarTvelos 

agresiisgan da kavkasieli xalxis usafrTxoebis garanti ruseTi iyo.87 

Tanamedrove saerTaSoriso samarTlis mixedviT, humanitaruli intervenciis motiviT Zalis 

gamoyeneba dauSveblad miiCneva. 1965 wlidan moyolebuli, gaeros generalurma asableam araerTi 

rezolucia miiRo humanitaruli intervenciis gakritikebis Taobaze, sadac saxelmwifoTa 

umetesobam daafiqsira sakuTari pozicia am Teoriis sawinaaRmdegod.88 iqidan gamomdinare, rom 

humanitaruli miznebiT Zalis gamoyeneba dasaSvebi ar aris gaeros wesdebis mixedviT, yoveli 

aseTi intervencia arRvevs saxelmwifos suverenitets.89 Sesabamisad, humanitaruli intervencia 

ar aris Zalis gamoyenebis legitimuri safuZveli. konkretul SemTxvevasTan mimarTebiT, 

gansakuTrebiT aRniSvnis Rirsia is garemoeba, rom ruseTis federacia mudmivad akritikebda sxva 

saxelmwifoebs humanitaruli intervenciis gamo da yovelgvar logikas moklebulia, Tavad 

scados intervenciis gamarTleba humanitaruli mizniT.90 

 

2.2. humanitaruli katastrofebisgan moqalaqeTa dacvis valdebuleba 

 

ruseTis sagareo saqmeTa ministris, sergei lavrovis gancxadebiT, ruseTis mier Zalis 

gamoyeneba iyo moqalaqeTa dacvis valdebulebis (e.w. Responsibility to Protect) realizeba.91 

rogorc wina TavSi aRiniSna, es doqtrina Camoyalibda humanitaruli intervenciis safuZvelze, 

romlisgan gansxvavebiTac, axali doqtrinis safuZvelze Zalis gamoyeneba kanonier qmedebad 

iTvleba.92 Tumca, unda iTqvas, rom mocemul SemTxvevaSi ruseTis mxridan Zalis gamoyeneba 

gamarTlebuli ver iqneba aRniSnuli doqtriniT, radgan saxeze ar yofila Responsibility to 

Protect-is winapirobebi. kerZod, samxreT oseTSi ar yofila iseTi kritikuli mdgomareoba, rom 

mosaxleoba humanitaruli katastrofis winaSe damdgariyo93 da aseTi garemoebis arsebobis 

SemTxvevaSic, Zalis gamoyeneba kanonieri iqneboda mxolod uSiSroebis sabWos nebarTviT.94 

 

 

 

 

 

                                                           
87 iqve, 283. 
88 ix., UN GA Resolutions: 2131 (1965), 2625(1970), 3314 (1974). 
89 Gray C, International Law and the Use of Force, Oxford, 2008, 48. 
90 Gazzini T, The Changing Rules on the Use of Force in International Law, Manchester, 2006, 176. 
91 Evans G, Russia, Georgia and the Responsibility to Protect, Amsterdam Law Forum, 1(2), 2009, 25. 
92 Gray C, International Law and the Use of Force, Oxford, 2008,52. 
93 Evans G, Russia, Georgia and the Responsibility to Protect, Amsterdam Law Forum, 1(2), 2009, 26. 
94 Implementing the Responsibility to Protect: The Report of the Secretary General A/63/677 12 January 2009, para. 49. 
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2.3. ruseTis mxridan samxreT oseTis teritoriaze privilegirebuli interesis 

ganxorcieleba 

 

2008 wlis agvistoSi saqarTveloSi intervenciis kidev erT safuZvlad rusuli mxaris 

mxridan dasaxelda mocemul regionSi ruseTis privilegirebuli interesis ganxorcieleba.95 

realurad, aRniSnuli gancxadeba SesaZloa mxolod politikuri datvirTvis atarebda da 

naklebad iyo nagulisxmevi samarTlebriv safuZvlad, Tumca maiql Tomi privilegirebul 

interess ganixilavs, rogorc axal samarTlebriv doqtrinas.96 Sesabamisad, mizanSewonilia, 

moxdes am Teoriis analizic. avtori Tavadve aRniSnavs, rom saerTaSoriso samarTalSi amgvari 

doqtrina ar arsebobs da es ruseTis inovacias warmoadgens. Sesabamisad, bundovania misi 

mniSvnelobac da gamoyenebis farglebic.97 Tavad rusuli mxaris ganmartebiT, privilegirebuli 

interesi niSnavs ormxrivi, megobruli da urTierTsasargeblo urTierTobebis ganviTarebas im 

saxelmwifoebTan, romelTanac ruseTs hqonda da aqvs kavSirebi. amgvar saxelmwifoebad moiazreba 

is qveynebi, sadac rusi emigrantebi cxovroben, rusi biznesmenebi saqmianoben an saxelmwifoebi, 

romelTa moqalaqeebic ganaTlebas iReben ruseTSi.98 umetes wilad am kategoriaSi igulisxmeba 

yofili sabWoTa kavSiris wevri saxelmwifoebi.99 

bunebrivia, ruseTs SesaZloa hqondes sakuTari interesebi calkeul saxelmwifoebSi, Tumca am 

interesebis gansaxorcieleblad samxedro Zalis gamoyeneba, cxadia, kanonier CarCoebSi ver 

Cajdeba. swored amitom sakuTar statiaSi maiql Tomi askvnis, rom privilegirebuli interesis 

gansaxorcieleblad ruseTis mxridan Zalis gamoyeneba ganxilul unda iqnas moqalaqeTa dacvis 

an humanitaruli intervenciis farglebSi.100 es ori doqtrina zemoT ukve ganxilul iqna. 

Sesabamisad, privilegirebuli interesis gansaxorcieleblad Zalis gamoyeneba ar warmoadgens 

raime siaxles da is ar SeiZleba ganxilul iqnas Zalis gamoyenebis gasamarTlebel axal 

doqtrinad. 

 

2.4. ruseTis saqarTveloSi intervencia samxreT oseTis daxmarebis motiviT 

 

ruseTma samxreT oseTSi sakuTari samxedro Zalis Seyvanis safuZvlad, agreTve, daasaxela 

samxreT oseTis xelisuflebisgan daxmarebis Txovna.101 unda iTqvas, rom ruseTis es argumentic 

samarTlebrivad dausabuTebelia. zogadad, saerTaSoriso samarTali dasaSvebad miiCnevs 

koleqtiur Tavdacvas da am mizniT, nebadarTulia dazaralebuli saxelmwifos daxmareba misi 

mxridan daxmarebis Txovnis SemTxvevaSi,102 Tumca konkretul SemTxvevaSi yuradsaRebia is 

garemoeba, rom samxreT oseTi ar warmoadgenda saxelmwifos. 2008 wlis agvistoSi Tavad 

ruseTis mxridanac ki ar iyo de faqto reJimi damoukidebel saxelmwifod aRiarebuli, 

Sesabamisad, samxreT oseTs ar hqonda daxmarebis Txovnis, xolo ruseTs _ daxmarebis ufleba.103 

                                                           
95 Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for Intervention?, Temple International 

and Comparative Law Journal, 23(2), 2009, 444. 
96 iqve, 464.  
97 iqve, 444.  
98 iqve, 465. 
99 <http://www.globalsecurity.org/military/world/russia/privileged-interests.htm> (15.01.2013). 
100 Toomey M, The August 2008 Battle of South Ossetia: Does Russia Have a Legal Argument for Intervention?, Temple 

International and Comparative Law Journal, 23(2), 2009, 474-475. 
101 Report of Independent International Fact-Finding Mission on the Conflict in Georgia, (Volume II, September 2009), 276. 
102 Case Concerning Military and paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of America), (ICJ, 

Merits, 27 June 1986), paras.195, 199. 
103  Lott A, The Tagliavini Report Revisited: Jus ad Bellum and the Legality of the Russian Intervention in Georgia, Merkourious - 

Utrecht Journal of International and European Law, 28(74), 2012, 13. 

http://www.globalsecurity.org/military/world/russia/privileged-interests.htm
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daskvna 

 

2008 wlis agvistoSi saqarTveloSi intervenciis gasamarTleblad rusuli mxaris mier 

dasaxelebuli yvela argumentis ganxilvis Semdeg SeiZleba iTqvas, rom ruseTis intervencia 

saerTaSoriso samarTlis normebis uxeSi darRveviT ganxorcielda. rogorc ganxilvam aCvena, 

rusuli mxaris arcerTi argumenti ar aris samarTlebrivad swori da maTze dayrdnobiT 

ruseTis federacias ar hqonda saqarTvelos teritoriaze Zalis gamoyenebis ufleba.  

ganxilvam warmoaCina, rom samxreT oseTSi myofi ruseTis moqalaqeebisa da rusi 

mSvidobismyofelebis dacvis mizniT dauSvebeli iyo ruseTis mxridan Tavdacvis uflebis 

ganxorcieleba da Zalis gamoyeneba, radgan saerTaSoriso samarTali ar uSvebs sxva saxelmwifos 

teritoriaze myofi moqalaqeebis an saerTaSoriso samSvidobo misiaSi myofi samxedroebis 

dasacavad Zalis gamoyenebas. amasTan, samxreT oseTSi mcxovrebi ruseTis moqalaqeTa umetesobas 

moqalaqeoba masobrivi pasportizaciis Sedegad mieniWa saqarTvelos Tanxmobis gareSe da isini, 

saerTaSoriso samarTlis mixedviT, 2008 wlis agvistoSi kvlav saqarTvelos moqalaqeebad 

iTvlebodnen, xolo mSvidobismyofelebis winaaRmdeg saqarTvelos mier ganxorcielebuli 

Tavdasxmis dadastureba verc rusulma mxarem da verc taliavinis komisiam ver SeZlo. ufro 

metic, moqalaqeebisa da samSvidoboebis dasacavad Zalis gamoyeneba dasaSvebi romc yofiliyo, 

ruseTis federaciis mxridan dairRva aucileblobisa da proporciulobis principebi. 

ruseTis intervenciis gamarTleba, agreTve, dauSvebelia sxva safuZvlebiTac. kerZod, 

humanitaruli intervencia saerTaSoriso samarTalSi ukanono qmedebad miiCneva. misi msgavsi 

doqtrina masobrivi katastrofebis Tavidan asacileblad, romelic cnobilia, rogorc 

Responsibility to Protect, Zalis gamoyenebas dasaSvebad miiCnevs mxolod uSiSroebis sabWos 

avtorizaciis SemTxvevaSi, rasac adgili ar hqonia. rogorc ganxilvam aCvena, samarTlebriv 

kategorias ar ganekuTvneba privilegirebuli interesis doqtrina da mis gansaxorcieleblad 

Zalis gamoyeneba dauSvebelia. agreTve, ruseTs ar hqonda Zalis gamoyenebis ufleba samxreT 

oseTis de faqto xelisuflebis mxridan daxmarebis Txovnis safuZvelze, radgan samxreT oseTi 

saerTaSoriso sazogadoebis mxridan da Tavad ruseTis federaciis mierac ki ar iyo aRiarebuli 

damoukidebel saxelmwifod da konfliqtis dros miiCneoda saqarTvelos Semadgenel nawilad.  

yovelive aRniSnulidan gamomdinare, SeiZleba daskvnis gakeTeba, rom 2008 wlis agvistoSi 

ruseTma saqarTveloSi ukanono intervencia ganaxorciela da ar arsebobs samarTlebrivad 

Rirebuli argumenti, romelic am intervencias gaamarTlebs. 
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Legality of Russian intervention into Georgia in 2008 in the light of jus ad bellum 

 

Beka Dzamashvili

 

 

Legal assessment of 2008 Russian-Georgian war is definitely stressing issue for Georgian readers, but 

it should be noted that significance of this war goes beyond the interest of only conflicting parties 

because several doctrines have been invoked for justification of their actions by the parties and they truly 

worth exploring. 

Despite obvious support of western world towards Georgia and direct condemnations of Russian 

intervention by prominent writers this conflict retains importance since there is no legal assessment by 

the authoritative international body regarding this issue. In accordance with the Charter of the UN legally 

binding decision concerning use of force may be adopted by the Security Council or International Court 

of Justice. Certainly, it is pointless for Georgian side to achieve any tangible outcome through SC as long 

as the conflicting party is permanent member empowered with veto. When it comes to ICJ, Georgia has 

lodged application against Russia on the 12th of August, 2008, but paradoxically the claim did not touch 

on the violations under jus ad bellum. In fact, it was because of technical obstacles that made impossible 

to raise a case against Russia for illegal use of force because it has not recognized the jurisdiction of the 

court in this regard. Consequently, there is no legal analysis of this conflict by the court as well.      

According to above mentioned, it is crucial to analyze legality of Russian intervention in the light of 

existing regulations of international law. As it was stated above, Russian-Georgian war raises serious 

questions regarding various legal issues, but this article will explore the intervention only under jus ad 

bellum because the fact of intervention became the precursor of other violations. 

To achieve the aim pursued, this article discusses all arguments stated by the Russian side for 

justification of intervention. In particular, it is analyzed whether Russia could intervene into Georgia or 

not based on any following reason: 1) Protection of Russian citizens living in South Ossetia, 2) Protection 

of Russian peace-keepers dislocated in South Ossetia, 3) Humanitarian intervention, 4) Responsibility to 

protect, 5) Other. 

Related to the problematic issues this article explores the views of prominent writers, relevant 

judgments of international courts and existing legal norms. In addition, Report of Independent 

International Fact-Finding Mission on the Conflict in Georgia will be one of the major sources of the 

research. 
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