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redaqtorisagan

winamdebare krebulis gamocema ganapiroba adamianis ufle-
baTa dacvis gansakuTrebulma aqtualobam dRevandeli
saqarTvelosaTvis. misi mizania xeli Seuwyos qveyanaSi adamianis
uflebaTa dacvis sistemis daxvewas, rac SeiZleba moxdes sxva sax-
elmwifoTa da adamianis uflebaTa dacvis saerTaSoriso insti-
tutebis gamocdilebis gaziarebiT.

udavoa, rom sul ufro izrdeba adamianis uflebaTa saerTa-
Soriso samarTlis gavlena erovnuli institutebis saqmianobaze.
am procesSi saqarTvelo ar aris gamonaklisi. saqarTvelos sasa-
marTloebi sul ufro xSirad iyeneben adamianis uflebaTa saer-
TaSoriso xelSekrulebebs, rasac dadebiTi wvlili Seaqvs adami-
anis uflebaTa dacvaSi erovnul doneze.

krebulSi, ZiriTadad, warmodgenilia adamianis uflebaTa
dacvis sferoSi momuSave mecnieri da praqtikosi iuristebis naS-
romebi. avtorebis aseTi SerCeva ganpirobebulia mecnier da praq-
tikos iuristTa mWidro TanamSromlobis aucileblobiT. cxadia,
nebismieri gadawyvetileba iseT mniSvnelovan sakiTxze, rogori-
caa adamianis uflebaTa dacva, mecnierul dasabuTebas saWiroebs.
mxolod aseTi TanamSromlobis Sedegad SeiZleba Seiqmnas adami-
anis ufleba dacvis efeqtiani meqanizmi.

aRsaniSnavia, rom avtorebi Tavisufali iyvnen statiaTa Tem-
atikis SerCevaSi. Sedegad, gamoikveTa is problematika, romel-
sac qarTveli mecnieri da praqtikosi iuristebi aqtualurad mi-
iCneven. statiebSi ganxilulia saqarTvelosaTvis iseTi proble-
muri sakiTxebi, romlebic dakavSirebulia saxalxo damcvelis in-
stitutis saqmianobasTan, sityvis TavisuflebasTan, adamianis
uflebaTa evropis konvenciis gamoyenebasTan erovnul doneze,
TavisuflebaaRkveTili pirebis uflebebTan, adamianis uflebaTa
SezRudvis kanonierebasTan da sxva. statiebSi warmodgenili Tem-
atikis mokle CamonaTvalic ki adasturebs krebulSi ganxiluli
sakiTxebis mniSvnelobas Tanamedrove saqarTvelosaTvis.

winamdebare krebuli saqarTvelos axalgazrda iuristTa
asociaciisa da saqarTvelos mecnierebaTa akademiis saxelmwifosa
da samarTlis institutis erToblivi proeqtia. ukve ramdenime
welia, rac aRniSnuli organizaciebi nayofierad TanamSromloben.
es proeqtic im warmatebuli TanamSromlobis gagrZelebaa, rom-
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lis Sedegadac 2001 wels gamoica statiaTa krebuli _ "saqarTve-
lo da saerTaSoriso samarTali". am ukanasknelma qarTuli iurid-
iuli sazogadoebis mowoneba daimsaxura.

gansakuTrebuli madloba minda gadavuxado saqarTvelos ax-
algazrda iuristTa asociacias, romelmac winamdebare statiaTa
krebulis gamocemis ideas mxari dauWira da sisruleSic moiyvana.

statiebSi gamoxatulia avtorebis Sexedulebani, romlebic
SesaZloa ar iyos gaziarebuli saredaqcio sabWos mier. krebuli
gankuTvnilia rogorc erovnuli da saerTaSoriso samarTlis spe-
cialistebisaTvis, ise am sakiTxebiT dainteresebul mkiTxvelTa
farTo wrisaTvis.

konstantine korkelia

oqtomberi, 2002
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ombudsmeni da instituciuri avtonomia:

meqsikis adamianis uflebaTa erovnuli

komisiis gamocdileba

leqso asaTaSvili

1. ombudsmenis instituti: zogadi daxasiaTeba

1.1. warmoSoba da ZiriTadi niSnebi

ombudsmenis instituti SvedeTSi 1809 wels warmoiSva. misi saxelwodeba
SvedeTis konstituciuri samarTlidan momdinareobs da dafuZnebulia am
qveynisaTvis damaxasiaTebel mmarTvelobis erT-erT formaze. tradiciu-
lad, ombudsmeni mefis warmomadgenlad iTvleboda da misi ZiriTadi funq-
cia administraciuli muSakebis saqmianobaze zedamxedveloba iyo.1

SvedeTSi aseve arsebobs ombudsmenis sxva nairsaxeobebi: ekonomikuri
da savaWro Tavisuflebis ombudsmeni, romelic 1954 wels dafuZnda da rom-
lis funqcias warmoadgens Tavisufali ekonomikis principebis, monopolis-
turi saqmianobisa da ukanono ekonomikuri praqtikis zedamxedveloba;2 1971
wels dafuZnda momxmarebelTa ombudsmenis instituti, romelic momxmare-
belTa uflebebis dacviTaa dakavebuli. orive ombudsmeni mefis mier iniS-
neba da ministrTa sabWos wevria. SvedeTSi aseve daarsda presis ombudsme-
nis instituti, romelic iniSneba JurnalistTa organizaciebis mier.

Tanamedrove gagebiT, ombudsmenis instituti, zogadad, Semdegnair-
ad SeiZleba daxasiaTdes: sakanonmdeblo an aRmasrulebeli xelisuflebis
mier daniSnuli erTi an ramdenime pirisagan marTuli organo, romlis spe-
cialuri funqciaa moqalaqeTa saCivrebis ganxilva da gamoZieba.3 say-
ovelTaod aRiarebuli modelis mixedviT, ombudsmeni angariSvaldebulia
sakanonmdeblo xelisuflebis winaSe, Tumca igi Tavis saqmianobaSi
damoukidebelia. misi ZiriTadi funqciaa adamianis ZiriTadi uflebebisa da
Tavisuflebebis dacva sajaro xelisuflebis xelyofisagan.

ombudsmenis institutis ZiriTadi maxasiaTebeli niSnebi SeiZleba Sem-
degnairad Camoyalibdes:

a) icavs pirTa ZiriTad uflebebsa da Tavisuflebebs sajaro xelisu-
flebis xelyofisagan;

b) iRebs iuridiulad arasavaldebulo, anu sarekomendacio xasiaTis
gadawyvetilebebs;

1 A. Legrand, L’Ombudsman scandinave; études comparées sur le contrôle de l’administation, Paris, 1970,
15-26.
2 H. Stemberg, L’ombudsman suédois pour les consommateurs, Revue Internationale de Droit Comparé,
Paris, 1994, 577-581.
3 H. Fix-Zamudio, Justicia Constitucional, Ombudsman y Derechos Humanos, Ed. CNDH, México, 2001,
204. (avtoris Targmani).
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g) Tavis saqmianobaSi sargeblobs damoukideblobiT;

d) ara aqvs administraciul organoTa aqtebis gauqmebis uflebamosileba;

e) ara aqvs sasamarTlo funqciebi.

1.2. saxalxo damcveli _ ombudsmenis erT-erTi forma

ukanaskneli ori aTwleulis ganmavlobaSi ombudsmenis institutma
farTo aRiareba hpova, gansakuTrebiT evropasa da laTinur amerikaSi. Tan-
amedrove msoflioSi igi sxvadasxva saxeliT aris cnobili. ombudsmenis erT-
erTi formaa saxalxo damcveli.

saxalxo damcvelis instituti sakanonmdeblo xelisuflebis mier iqm-
neba konstituciis an specialuri kanonmdeblobis safuZvelze. Tumca, af-
rikisa da britaneTis Tanamegobrobis zogierT qveyanaSi saxalxo damcve-
lis institutis dafuZneba saxelmwifos an mTavrobis meTauris prerogati-
vaa. am SemTxvevaSi saxalxo damcveli angariSvaldebulia aRmasrulebeli
xelisuflebis winaSe.

saxalxo damcvelis ZiriTad funqcias warmoadgens zedamxedveloba
sajaro xelisuflebis mier adamianis uflebaTa dacvaze. saxalxo damcveli
moqalaqesa da mTavrobas Soris miukerZoebeli Suamavlis rols asrulebs.

miuxedavad imisa, rom arsebobs garkveuli gansxvavebani saxalxo dam-
cvelis funqciebs Soris, maTi saqmianobis ZiriTadi mimarTulebebi saer-
Toa. kerZod, saxalxo damcvels SeuZlia:

a) gaecnos pirTa saCivrebs da gamoiZios adamianis uflebaTa darRvevebi;

b) gamoZiebis procesSi gaecnos sajaro xelisuflebis nebismier doku-
ments;

g) mosTxovos axsna-ganmarteba nebismier saxelmwifo moxeles;

d) warudginos rekomendaciebi sajaro xelisuflebas adamianis ufle-
baTa dacvis Sesaxeb;

e) warudginos specialuri moxseneba kompetentur organoebs rekomen-
daciebis Seusruleblobis gamo;

v) dadgenili periodulobiT waradginos moxseneba moqmed kanonmde-
blobaSi cvlilebebisa da damatebebis Sesaxeb adamianis uflebaTa dacvas-
Tan dakavSirebiT.

1.3. adamianis uflebaTa dacvis erovnuli dawesebulebebi4

adamianis uflebaTa dacvis erovnuli dawesebuleba umniSvnelovanesi
institutia adamianis uflebaTa dacvisa da ganviTarebis TvalsazrisiT.
yvela saxelmwifoSi unda moqmedebdes iseTi damoukidebeli institutebi,
romlebsac SeiZleba miemarTos adamianis uflebaTa darRvevis SemTxvevaSi.

4 Centre for Human Rights, Professional Training Series N4: National Human Rights Institutions, United
Nations, Geneva, 1995.
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saerTaSoriso organizaciebi mniSvnelovan rols aniWeben adamianis

uflebaTa dacvis erovnuli dawesebulebebis efeqtian funqciobas. gaer-
Tianebuli erebis organizaciis ekonomikuri da socialuri sabWo jer kidev
1946 wels dainteresda adamianis uflebaTa erovnuli dawesebulebebis
saqmianobiT. man 1946 wels mimarTa wevr-saxelmwifoebs ganexilaT Sesabamis
qveynebSi adamianis uflebaTa dacvis erovnuli dawesebulebebis Camoyali-
bebis mizanSewoniloba.5 ramdenime wlis Semdeg gaeros ekonomikuri da so-
cialuri sabWos dRis wesrigSi xelaxla dadga adamianis uflebaTa dacvis
erovnuli institutebis funqciobis sakiTxi. sabWos mier miRebul rezolu-
ciaSi, romelSic aRiarebul iqna adamianis uflebaTa erovnuli dawesebule-
bebis roli, rekomendaciiT miemarTa wevr-saxelmwifoebs xeli Seuwyon am
institutebis saqmianobas.6

1960-ian wlebSi ekonomikurma da socialurma sabWom gansakuTrebuli
yuradReba dauTmo adamianis uflebaTa erovnuli dawesebulebebis rols
saerTaSoriso samarTlis normebis popularizaciis saqmeSi. 1978 wels gaeros
adamianis uflebaTa komisiam moawyo saerTaSoriso seminari adamianis uflebaTa
dacvis erovnuli dawesebulebebis Sesaxeb, romelzec miiRes mTeli rigi princ-
ipebisa adamianis uflebaTa erovnuli institutebis saqmianobis Sesaxeb.

adamianis uflebaTa erovnuli institutebis roli kidev ufro gaizar-
da parizSi 1991 wlis 7-9 oqtombers Catarebuli konferenciis Sedegad,
romelic mieZRvna adamianis uflebaTa erovnuli institutebis saqmianobas.
konferenciaze gakeTebuli daskvnebi, principebis saxiT, aisaxa gaeros ad-
amianis uflebaTa komisiis #1992/54 rezoluciaSi.7 aRniSnul principebs
ewoda ̀ parizis principebi”, romlis Tanaxmad, adamianis uflebaTa erovnul
dawesebulebebs Semdegi funqciebi unda ekisrebodes:

a) saerTaSoriso samarTlis normebTan erovnuli kanonmdeblobis Sesa-
bamisobaSi moyvanis xelSewyoba;

b) adamianis uflebaTa saerTaSoriso xelSekrulebebis ratificirebi-
sa da ganxorcielebis xelSewyoba;

g) adamianis uflebaTa saerTaSoriso xelSekrulebebiT gaTvaliswineb-
uli erovnuli angariSebis momzadebis xelSewyoba;

d) gaerosTan, regionul organizaciebsa da sxva saxelmwifoebis
erovnul dawesebulebebTan TanamSromloba.

meqsikis adamianis uflebaTa erovnuli komisia,8 romlis saqmianobasac
es statia ixilavs, parizis principebis Sesabamisad Seqmnili erovnuli
dawesebulebaa.

5 ekonomikuri da socialuri sabWos rezolucia, N2/9, 1946 wlis 21 ivnisi.
6 ekonomikuri da socialuri sabWos rezolucia, N772B (XXX), 1960 wlis 25 ivlisi.
7 rezolucia cnobilia rogorc parizis principebi, rezolucia N1992/54: `principe-
bi erovnuli dawesebulebebis statusis Sesaxeb”. igive principebi mogvianebiT miRe-
bul iqna generaluri asambleis mier (rezolucia N48/134), 1993 wlis 20 dekemberi.
8 Comisión Nacional de los derechos Humanos de México. ix. internet-misamarTze: [www.cndh.org.mx].
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2. ombudsmenis instituti meqsikis SeerTebul StatebSi

2.1. istoria

meqsikis SeerTebul StatebSi ombudsmenis pirvel precedentad iTv-
leba san luis potosis StatSi 1847 wels Seqmnili e.w. ̀ RaribTa prokuratu-
ra”. prokuraturas Seadgenda sami prokurori, romelTa mizani iyo sajaro
xelisuflebisagan RaribTa uflebebisa da interesebis dacva. maT funqcie-
bSi Sedioda faqtebis gamoZieba, darRveuli uflebebis aRdgena da uflebebi-
sa da interesebis Selaxvaze pasuxismgebelTa sasamarTlos winaSe wardgena.

1979 wels, pirvelad meqsikis Tanamedrove istoriaSi, nuevo leonis
StatSi Seiqmna adamianis uflebaTa dacvis departamenti meqsikis konsti-
tuciiT gaTvaliswinebuli adamianis uflebaTa dacvis uzrunvelsayofad.

1983 wels qalaq kolimas meriis dekretis Sesabamisad, funqcioba daiw-
yo samezoblo prokuraturam, romlis ZiriTadi mizania adamianis uflebaTa
dacva.

1985 wels dafuZnda sauniversiteto uflebebis damcvelis institu-
ti, romlis funqciac studentebisa da akademiuri personalis sauniver-
siteto uflebebis dacvis uzrunvelyofaa.9

1986-87 wlebSi Seiqmna samTo adgilobrivi mosaxleobisa da samTo so-
cialuri prokuraturebi.

1988 wels agvaskalienteSi (Aguascalientes) Camoyalibda moqalaqeTa
dacvis prokuratura.

1988 wels aseve Seiqmna keretaros (Querétaro) samezoblo uflebebis
damcvelis instituti.

1989 wlidan funqciobs federaluri raionuli mTavrobis socialuri
prokuratura.

sabolood, 1989 wels Sinagan saqmeTa samdivnos10 struqturaSi daars-
da adamianis uflebaTa generaluri departamenti, romelic meqsikis adami-
anis uflebaTa dacvis erovnuli komisiis uSualo winamorbedia. sxvadasxva
wels meqsikaSi gatarebuli RonisZiebebi, romlebic miznad isaxavda adami-
anis uflebaTa dacvis erovnuli sistemis Camoyalibebas, adasturebs, rom
meqsikaSi ombudsmenis institutis Seqmnis sakiTxi nel-nela mwifdeboda,
rac adamianis uflebaTa erovnuli komisiis SeqmniT dagvirgvinda.

2.2. meqsikis adamianis uflebaTa erovnuli komisia

meqsikis adamianis uflebaTa erovnul komisias ufro farTo funqcie-
bi aqvs, vidre skandinaviis analogiuri funqciebis mqone institutebs. igi
ara mxolod ixilavs adamianis uflebaTa darRvevis faqtebs, risTvisac mas
Sesabamisi rekomendaciebis momzadeba SeuZlia, aramed axorcielebs samec-

9 Universidad Nacional Autónoma de México. ix. internet-misamarTze: [www.serpiente.dgsca.unam.mx].
10 Secretaría de Gobernación. ix. internet-misamarTze: [www.segob.gob.mx].
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niero-kvleviT saqmianobas, ayalibebs adamianis uflebaTa dargSi erovnul
politikas da uSualo monawileobs mis ganxorcielebaSi, Sesabamisi sakanon-
mdeblo cvlilebebisa da rekomendaciebis SemuSavebis CaTvliT.

rogorc ukve aRiniSna, meqsikis adamianis uflebaTa erovnuli komisiis
uSualo winamorbedi daarsda 1989 wlis 13 Tebervals, Sinagan saqmeTa sam-
divnos adamianis uflebaTa generaluri departamentis saxiT. 1990 wlis 6
ivniss, saprezidento dekretiT daarsda e.w. adamianis uflebaTa erovnuli
komisia, Sinagan saqmeTa samdivnosagan damoukidebeli organo, romelsac
1992 wlis 28 Tebervals mieniWa konstituciuri organos rangi.11 amgvarad,
meqsikis adamianis uflebaTa erovnuli komisia damoukidebeli iuridiuli
statusis mqone organizaciad swored 1992 wlidan iTvleba.

1999 wlis 13 dekembers gatarebuli sakonstitucio reformis Sedegad
kidev ufro ganmtkicda meqsikis adamianis uflebaTa erovnuli komisiis
statusi. erT-erT mniSvnelovan siaxles warmoadgens is, rom erovnuli ko-
misiis prezidenti, romelic 1999 wlamde respublikis prezidentis mier
iniSneboda, reformis Sedegad, irCeva parlamentis zeda palatis _ senatis,
mier 5 wlis vadiT da angariSvaldebulia aRmasrulebeli, sakanonmdeblo
da sasamarTlo xelisuflebis winaSe.

meqsikis adamianis uflebaTa erovnuli komisiis statusi ganisazRvra
meqsikis konstituciis 102-e muxliT12 da erovnuli komisiis Sesaxeb organ-
uli kanoniT.

amJamad meqsikis adamianis uflebaTa erovnuli komisiis prezidentia
doqtori xose luis soberanes fernandesi (José Luis Soberanes Fernández). or-
ganizacias aqvs Semdegi struqtura: prezidentis aparati, sakonsultacio
sabWo, teqnikuri samdivno, aRmasrulebeli samdivno, 4 generaluri kvlevi-
Ti ofisi, saCivrebisa da orientaciis generaluri departamenti, avtomati-

11 Salinas de Gortari, Carlos, politikuri konstituciis 102-e muxlis damatebis proeqtis
motivebi. 1991 wlis 18 noemberi.
12 “federaluri parlamenti da federaluri erTeulebis saparlamento yrilobebi,
maTi Sesabamisi kompetenciis farglebSi daaarseben meqsikis samarTlebrivi sistemiT
gaTvaliswinebul adamianis uflebaTa damcav organoebs, romlebic gaecnobian sa-
Civrebs nebismieri xelisuflebis an saxelmwifo muSakis adamianis uflebaTa damr-
Rvevi qmedebis an umoqmedobis Sesaxeb, federaluri sasamarTlo xelisuflebis gar-
da. wina abzacSi miTiTebuli organoebi SeimuSaveben sajaro da savaldebulo xasi-
aTis armqone rekomendaciebs da waradgenen saCivrebs Sesabamisi xelisuflebis winaSe.
am organoebs ar aqvT kompetencia saarCevno, SromiT da sasamarTlo sferoSi.
federaluri parlamentis mier daarsebuli organos saxelwodebaa adamianis ufleba-
Ta erovnuli komisia da gaaCnia mmarTvelobiTi, qmedebisa da sabiujeto avtonomia
iseve, rogorc sakuTari iuridiuli statusi da qoneba.
adamianis uflebaTa erovnul komisias gaaCnia sakonsultacio sabWo, romlis 10
wevric  senatis xmebis 2/3-iT anda parlamentis mudmivi komisiis xmebis 2/3-T airCeva...
adamianis uflebaTa erovnuli komisiis Tavmjdomare, romelic, amave dros, sakon-
sultacio sabWos Tavmjdomarea, irCeva wina abzacSi gaTvaliswinebuli wesiT. irCeva
xuTi wliT, maqsimum ori vadiT...
adamianis uflebaTa erovnuli komisiis Tavmjdomare angariSvaldebulia saxelm-
wifo xelisuflebebis winaSe... “ (avtoris Targmani).

ombudsmeni da instituciuri avtonomia: meqsikis ... gamocdileba
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zebuli informaciis generaluri departamenti, presisa da specialuri
proeqtebis generaluri departamenti, administracia, danaSaulis msxver-
plTa generaluri departamenti da Sida kontrolis palata.

2.2.1. adamianis uflebaTa erovnuli komisiis pirveli etapi

meqsikis adamianis uflebaTa erovnuli komisia Tavdapirvelad Camoy-
alibda aRmasrulebeli xelisuflebis farglebSi. igi eqvemdebareboda Si-
nagan saqmeTa samdivnos, romlis kompetenciaSi Sedioda adamianis uflebe-
bis dacva.13 aseTi administraciuli daqvemdebareba gaxda komisiis serio-
zuli kritikis mizezi,14 vinaidan erovnul komisias, misi maSindeli statu-
sis gamo, ar hqonda umniSvnelovanesi atributi _ avtonomia. Tumca man, misi
pirveli prezidentis, xorxe karpisos, administraciis periodSi daimsaxu-
ra mosaxleobis ndoba, rac erT-erTi mniSvnelovani elementia adamianis
uflebaTa efeqtiani dacvisaTvis.15

misi saqmianobis pirvel etapze, avtonomiuri statusis arqonis miuxe-
davad, erovnulma komisiam moaxerxa Tavisi arsebobis aucileblobis damt-
kiceba, vinaidan sagrZnobi iyo misi pozitiuri roli adamianis uflebaTa
dacvaSi.

2.2.2. meqsikis adamianis uflebaTa erovnuli komisiis kompetencia

erovnuli komisiis Sesaxeb organuli kanonis Sesabamisad, mis kompe-
tencias ganekuTvneba:

a) saCivrebis miReba da mokvlevis ganxorcieleba sajaro xelisufleb-
is mier adamianis uflebaTa darRvevasTan dakavSirebiT;

b) sajaro xelisuflebis Sesabamisi organoebisaTvis rekomendaciebis
momzadeba da saCivrebis wardgena;

g) konfliqtebis mogvareba momCivanTa da saxelmwifo organoebs Soris;

d) winadadebebis SemuSaveba sakanonmdeblo reformis Sesaxeb adami-
anis uflebaTa dacvis sakiTxebTan dakavSirebiT.

miuxedavad am funqciebisa, adamianis uflebaTa erovnuli komisia ar
aris kompetenturi ganixilos davebi, romlebic dakavSirebulia arCevnebsa
da SromiT urTierTobasTan iseve, rogorc sasamarTlo davebi. Tu ratom ar
vrceldeba xsenebul sakiTxebze erovnuli komisiis kompetencia, dasabuTe-
bulia Semdegnairad:

13 Precisiones sobre algunas opiniones relacionadas con la naturaleza y funciones de la CNDH, en Gaceta de
la CNDH, 1992, 11-17.
14 Barragán Barragán, José, El laberinto de ilegalidad de la Comisión Nacional de Derechos Humanos, 1992.
15 2001 wels Catarebuli socialuri gamokiTxvis Sedegad, mosaxleoba meqsikis respub-
likaSi moqmedi saxelmwifoebrivi da socialuri dawesebulebebidan yvelaze metad,
pirvel rigSi, eklesias, Semdgom respublikis prezidentsa da, bolos, adamianis
uflebaTa dacvis erovnul komisias endoba.
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a) saarCevno davebSi Caurevloba erovnuli komisiis arapolitikuri

xasiaTis SenarCunebis garantiaa. garda amisa, meqsikis federaluri kanonm-
deblobis mixedviT, aseTi davebi meqsikis federaluri saarCevno tribu-
nalis kompetenciaSi Sedis;16

b) SromiTi davebi, rogorc wesi, exeba kerZo pirebs Soris arsebul uTanx-
moebas, maSin, rodesac erovnuli komisiis ZiriTadi funqciaa sajaro xelisu-
flebisagan individis uflebaTa da interesTa dacva. amas garda, SromiT
davebs ixilaven amisaTvis specialurad Seqmnili SromiTi organoebi;

g) sasamarTlos xelisufleba damoukidebelia da mis saqmianobaSi Care-
va ikrZaleba kanonmdeblobiT.

2.2.3. saproceso reglamentacia

nebismier pirs an mis warmomadgenels SeuZlia warudginos saCivari ad-
amianis uflebaTa erovnul komisias. erTaderTi piroba, romelic dawesebu-
lia saCivris wardgenasTan dakavSirebiT, exeba misi wardgenis vadas. saCi-
vari erovnul komisias unda waredginos adamianis uflebebis darRvevis
dRidan ara ugvianes erTi wlisa an amave vadaSi im dRidan, rodesac daz-
aralebulma Seityo Tavisi uflebebis darRvevis Sesaxeb.

erovnul komisias SeiZleba miemarTos rogorc werilobiT, ise zepirad.
Tu dazaralebuli ar flobs espanur enas, erovnuli komisia mas uzrunve-
lyofs TarjimniT.

aRsaniSnavia, rom erovnuli komisiis winaSe saCivris wardgena ar qmnis
non bis in idem precedents.

saCivris miRebis Semdeg erovnuli komisia ukavSirdeba saCivarSi mi-
TiTebul saxelmwifo organos, am organosa da dazaralebuls Soris davis
mogvarebis mizniT. Tu mxareebma miaRwies SeTanxmebas, magram Sesabamisi sax-
elmwifo organo ar asrulebs SeTanxmebis pirobebs, erovnul komisias Seu-
Zlia ganaaxlos saqmis ganxilva. Tu mxareebma SeTanxmebas ver miaRwies,
erovnul komisias SeuZlia Sesabamis saxelmwifo organos mosTxovos komisi-
isaTvis specialuri moxsenebis wardgena.

saCivris wardgenis SemTxvevaSi adamianis uflebaTa erovnul komisias
aseve SeuZlia gamoikvlios saCivarSi miTiTebuli faqtebi da adamianis ufle-
baTa darRvevis dadgenis SemTxvevaSi Sesabamis saxelmwifo organos warudg-
inos rekomendacia darRveuli uflebis aRdgenis uzrunvelsayofad.

meqsikis adamianis uflebaTa erovnuli komisiis xelT arsebuli erT-
erTi yvelaze mniSvnelovani berketi, romlis meSveobiT igi icavs adamianis
uflebebs, mis mier SemuSavebuli rekomendaciebis gamoqveynebaa. miuxeda-
vad imisa, rom es rekomendaciebi ar akisrebs saxelmwifo organoebs raime
iuridiul valdebulebas, igi mniSvnelovan gavlenas axdens konkretuli
pirebis uflebebis dacvaze.

16 Tribunal Federal Electoral del Poder Judicial de la Federación.
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2.2.4. specialuri RonisZiebebi

meqsikis adamianis uflebaTa erovnuli komisia atarebs mniSvnelovan
RonisZiebebs adamianis uflebaTa erovnuli meqanizmis ganmtkicebis Tval-
sazrisiT. SeiZleba ramdenime aseTi RonisZiebis magaliTis moyvana:

a) generaluri (zogadi) rekomendaciebis SemuSaveba. 2001 wels, pirve-
lad Tavisi arsebobis istoriaSi, meqsikis adamianis uflebaTa erovnulma
komisiam daiwyo generaluri (zogadi) rekomendaciebis SemuSaveba. aRniSnu-
li rekomendaciebi eyrdnoba ara konkretul saCivrebs, aramed adamianis
uflebaTa dacvis sakiTxebTan dakavSirebul zogad Temebs, rogoricaa, ma-
galiTad, adamianis uflebaTa dacva penitenciur sistemaSi;17

b) proeqti adamianis uflebaTa sferoSi indikatorebisa da diagnozis
Sesaxeb. 2002 wlis dasawyisidan, adamianis uflebaTa erovnuli komisia in-
tensiurad muSaobs aRniSnul proeqtze, romlis mizania adamianis ufleba-
Ta konkretuli diagnozis dadgena statistikuri meTodebis gamoyenebiT;

g) gaeros adamianis uflebaTa umaRles komisariatTan teqnikuri Tanam-
Sromlobis programa. aRniSnuli proeqtis farglebSi tardeba kompleqsuri
RonisZiebebi, romlebic miznad isaxavs adamianis uflebaTa dacvis erovnu-
li sistemis ganmtkicebas.

daskvnis saxiT unda aRiniSnos, rom samarTlebrivi saxelmwifos ganmt-
kicebasa da adamianis uflebaTa dacvaSi udidesi roli eniWeba ombudsmenis
instituts, radgan nebismier sazogadoebaSi miukerZoebeli, damoukidebe-
li da Zlieri ombudsmeni mosaxleobis uflebebisa da kanonieri intereseb-
is dacvis garantia.

17 2002 wlis maisisaTvis meqsikis adamianis uflebaTa erovnul komisias SemuSavebuli
da gamoqveynebuli aqvs 3 zogadi rekomendacia: N7/2001 _ socialuri adaptaciis
centrebSi adamianis uflebaTa darRvevis Sesaxeb; N26/2001 _ iZulebiTi gauCinarebis
Sesaxeb 70-ian da 80-ian wlebSi; N3/2002 _ penitencialur dawesebulebebSi qalTa
uflebebis Sesaxeb.
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saerTaSoriso tribunalebis praqtikis

mniSvneloba saerTaSoriso sisxlisa da

humanitaruli samarTlis ganviTarebaSi:

duSko tadiCis saqme

zurab burduli

cotaodeni ram uaxlesi istoriidan:

2002 wlis 1 ivlisi ukve istoriis kuTvnileba gaxda. misi mniSvnelobis
Sesafaseblad, albaT, garkveuli dro unda gavides, Tumca erTi ram dRes
ukve naTelia: am dRes kacobriobis istoriaSi pirvelad amoqmedda sisxlis
samarTlis saerTaSoriso sasamarTlos wesdeba, e.w. ̀ romis statuti” _ do-
kumenti, romelic moicavs aTwleulebis ganmavlobaSi saerTaSoriso sazoga-
doebriobis mcdelobebs aRekveTaT yvelaze saSiSi danaSaulebi, bolo mo-
eRoT am qveynad yvelaze Rirebulis _ adamianis sicocxlis _ masobrivi ga-
ufasurebis SemoqmedTa dausjelobisaTvis.

Tamamad SeiZleba iTqvas, rom romis statutis mniSvnelobaze saubri-
sas mTavari (jerjerobiT) is imedi da ndobis kreditia, romelic am unikalur
meqanizms gamoucxada saerTaSoriso Tanamegobrobam. mas wina aqvs is gza, rom-
liTac unda gaamarTlos es imedi da daamtkicos, rom skeptikosebi cdebod-
nen, rodesac mas saTanadod ar afasebdnen, da rom ̀ yvela gza romSi midis”.

unda aRiniSnos, rom romamde savali gza sakmaod mZime gamodga. saxelm-
wifoebi didi xnis ganmavlobaSi yoymanobdnen universaluri da mudmivmoq-
medi saerTaSoriso sisxlissamarTlebrivi meqanizmis Seqmnis Taobaze da
kmayofildebodnen konkretul SeiaraRebul konfliqtebsa da drois
konkretul monakveTSi Cadenili danaSaulebis dasasjelad ad hoc tribu-
nalebis amoqmedebiT: niurnbergi, tokio, yofili iugoslavia, ruanda - ai,
sia im mcdelobaTa maqsimumisa, rac kacobriobam ganaxorciela 1998 wlamde.
saxeli am eklian gzaze mdgari mTavari winaaRmdegobisa banaluri da kargad
nacnobia _ suvereniteti.

obieqturoba moiTxovs iTqvas, rom miuxedavad zemoxsenebuli tribu-
nalebis samoqmedo arealis SezRudulobisa, maT mainc mniSvnelovani roli
Seasrules (da kvlavac asruleben) da TviT is faqtic, rom romis statuti
dRes realobaa, didwilad am tribunalebis damsaxurebacaa. maT mier ganxi-
lul zogierT saqmeze gamotanili ganaCeni ki saerTaSoriso sisxlis sa-
marTlisa da humanitaruli samarTlis ganviTarebisTvis uaRresad mniS-
vnelovania da eWvgareSea, rom didad waadgeba axalSobil mudmivmoqmed sasa-
marTlos.

winamdebare statiaSi mkiTxvelis yuradRebas swored erT-erT aseT
saqmeze mivapyrobT _ esaa duSko tadiCis saqme, romelic uaRresad sain-
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teresoa Tavisi SinaarsiT, im midgomebiT, romlebsac tribunalma mimarTa
saerTaSoriso humanitaruli da sisxlis samarTlis sxvadasxva Teoriisa da
maTi praqtikuli gamoyenebis TvalsazrisiT, agreTve im daskvnebiT, romelT-
agan zogierTi sakmaod moulodneli, gabeduli da, SeiZleba iTqvas, aracal-
saxaa argumentirebis TvalsazrisiT.

rodesac duSko tadiCi bosnia-hercogovinas teritoriaze 1992 wels
bosnieli muslimebis winaaRmdeg mravalricxovan da sazarel danaSaulebs
Cadioda, is verc ki warmoidgenda, Tu rogor ”Seuwyobda xels”, ra Tqma unda,
uneblieT, saerTaSoriso humanitaruli samarTlis ganviTarebas.

1993 wels, pirvelad meore msoflio omis Semdeg, Seiqmna sisxlis sa-
marTlis saerTaSoriso tribunali yofili iugoslaviisaTvis.1 tribunalma
bina haagaSi daido. 1994 wels germaniaSi daakaves da haagaSi Caiyvanes duSko
tadiCi. momdevno wels tribunalis saapelacio palatam miiRo ganCineba tri-
bunalis uflebamosilebis Taobaze,2 romelSic umniSvnelovanesi sakiTxebi
iqna ganxiluli da ganmartebuli. kerZod is, rom gaeros uSiSroebis sabWos
rezoluciebi sasamarTlo gadasinjvas eqvemdebareba, rom tribunalis Se-
qmna kanonier safuZvelze moxda, rom SeiaraRebuli dapirispirebani yofil
iugoslaviaSi atarebda rogorc saerTaSoriso, ise arasaerTaSoriso kon-
fliqtebis xasiaTs, rom omis danaSaulebis cneba da koncefcia Tanabrad
vrceldeba arasaerTaSoriso xasiaTis konfliqtebzec da bevri sxva mom-
ijnave sakiTxi, romelTa mniSvnelobaze saubari zedmetad migvaCnia.

1999 wlis 15 ivliss tribunalis saapelacio palatam, tadiCis saqmis
arsebiTi ganxilvis Sedegad, gamoitana saboloo ganaCeni,3 romliTac tri-
bunalma ramdenime uaRresad mniSvnelovani ganmarteba gaakeTa saerTa-
Soriso sajaro samarTlis, saerTaSoriso sisxlis samarTlisa da humanitaru-
li samarTlis sakiTxebze, mimarTa ra zogierT SemTxvevaSi marTlmsajuleb-
is saerTaSoriso sasamarTlos praqtikisagan gansxvavebul interpretacias,
agreTve, humanitaruli samarTliT dadgenili ̀ daculi pirebis” kategori-
is axlebur xedvas, danaSaulis Seracxadobisa da bralis elementebis speci-
fikur ganmartebebs.

winamdebare statiiT SevecdebiT zemoxsenebuli ganaCenis ramdenime
momentze gavamaxviloT yuradReba, ramdenadac maT garSemo bevri kiTxva
gaCnda da gavbedavT vivaraudoT, rom es kiTxvebi kidev didxans iqneba
iuristebisa da ara mxolod iuristebis yuradRebis sagani.

1 saerTaSoriso tribunali im pirTa dasasjelad, romlebic pasuxismgebeli arian
1991 wlidan yofili iugoslaviis teritoriaze Cadenil saerTaSoriso humanitaruli
samarTlis seriozul darRvevebisaTvis (SemdgomSi `tribunali”), Seiqmna gaeros
uSiSroebis sabWos 1993 wlis 25 maisis 827-e rezoluciiT.
2 ganCineba dacvis Suamdgomlobis Sesaxeb tribunalis uflebamosilebis Taobaze,
prokurori duSko tadiCis winaaRmdeg; saqme #IT-94-1-AR72, ICTY, saapelacio palata,
1995 wlis 2 oqtomberi.
3 ganaCeni saqmeze _ prokurori duSko tadiCis winaaRmdeg, saqme #IT-94-1-A, ICTY
saapelacio palata, 1999 wlis 15 ivlisi.
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I. yofil iugoslaviaSi arsebuli konfliqtis kvalifikacia

tribunalis sasamarTlo palatam Tavis ganaCenSi dadasturebulad mi-
iCnia duSko tadiCis mier tribunalis wesdebis me-3 muxliT gansazRvruli
omis warmoebis kanonebisa da Cveulebebis darRveva. Tumca, Sinaarsobri-
vad, msgavsi qmedebebis Cadena ar daakvalificira tribunalis me-2 muxliT
gaTvaliswinebuli saerTaSoriso humanitaruli samarTlis seriozul dar-
Rvevebad. saapelacio palatam gansxvavebuli midgoma airCia, Tu ratom, - am
sakiTxSi sicxadis Sesatanad mizanSewonili iqneba gavixsenoT humanitaru-
li samarTlis seriozuli darRvevebis koncefcia da misi kavSiri SeiaraRebu-
li konfliqtis xasiaTTan.

Jenevis 1949 wlis 12 agvistos konvenciebi da maTi pirveli damatebiTi
oqmi zogierTi saxis danaSauls miiCnevs `seriozul darRvevad”4 da acxa-
debs maT dasjadad universaluri iurisdiqciis principze dayrdnobiT. Jene-
vis am konvenciebis teqstisa da damkvidrebuli interpretaciis Tanaxmad,
seriozuli darRvevebis koncefcia ar gamoiyeneba arasaerTaSoriso xasia-
Tis SeiaraRebul konfliqtebTan mimarTebiT. es Sefaseba samarTlianad iqna
gaziarebuli saapelacio palatis mier uflebamosilebis Taobaze miRebul
ganCinebaSi.5 amasTan, aRsaniSnavia, rom humanitaruli samarTlis seriozu-
li darRvevebi unda Cadenil iqnes `daculi pirebis” an obieqtebis mimarT
da, aqve, es daculi pirebi, mSvidobiani mosaxleobis SemTxvevaSi, arian is ̀ ...
pirebi, romlebic aRmoCndebian konfliqtis monawile im mxaris xelSi, rom-
lis moqalaqeebic isini ar arian.”6

cxadia, tadiCi saerTaSoriso humanitaruli samarTlis seriozuli dar-
RvevebisaTvis rom gaesamarTlebinaT, amosavali wertili unda yofiliyo im
SeiaraRebuli konfliqtis saerTaSoriso xasiaTis damtkiceba, romlis dro-
sac man es danaSaulebi Caidina. saerTaSoriso xasiaTis konfliqtis arse-
bobas Jenevis konvenciebis me-2 muxli or an met saxelmwifos Soris Seiar-
aRebuli konfliqtis SemTxvevaSi adgens. zogierTi SeiaraRebuli konfliq-
ti SeiZleba atarebdes rogorc saerTaSoriso, ise arasaerTaSoriso xasi-
aTs; erT SemTxvevaSi imis gamo, rom ucxo saxelmwifo ereva Sidasaxelmwi-
foebriv SeiaraRebul konfliqtSi an meore SemTxvevaSi, - maSin, rodesac
saerTaSoriso SeiaraRebuli konfliqti warmoebs qveynis SigniT arsebuli
mokavSire jgufebis saSualebiT.7 am ukanasknelis dros saerTaSoriso hu-
manitaruli samarTali gamoiyeneba fragmentulad, anu or saxelmwifos
Soris sruli moculobiT, xolo saxelmwifosa da mis teritoriaze mebrZol
ajanyebul jgufebs Soris moqmedebs arasaerTaSoriso xasiaTis SeiaraRebu-
li konfliqtebis samarTali. saxelmwifoTa pasuxismgeblobis zogadi wesis
Tanaxmad, amgvari klasificireba saWiro araa maSin, rodesac Sidasaxelmwi-

4 Jenevis konvencia (Jk), I, mux. 50, Jk, II, mux. 51, Jk, III, mux. 130, Jk, IV, mux. 147, damatebiTi
oqmi (d.o.) I, muxlebi: 11 (4), 85 da 86.
5 tadiCis saqme, ix. sqolio 2, punqtebi: 79-83.
6 Jk, IV, mux. 4.
7 rogorc es xSirad xdeboda xolme civi omis periodis konfliqtebSi.
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foebrivi konfliqtis mxare mesame saxelmwifos de faqto warmomadgenlad
(agent) SeiZleba CaiTvalos.

bosnieli serbebi, TavisTavad, ar warmoadgendnen saxelmwifos da, am-
denad, saapelacio palatas unda ganesazRvra, moqmedebdnen Tu ara isini
rogorc iugoslaviis federaluri respublikis (ifr) warmomadgenlebi.
amasTan, saapelacio palatas unda daedgina is samarTlebrivi standartic,
romlis mixedviTac gareSe Zalis daxmareba saerTaSoriso konfliqtebis
samarTlis gamoyenebadobis safuZvels iZleva. saapelacio palatam ukuag-
do is standarti, romelic marTlmsajulebis saerTaSoriso sasamarTlom
daadgina saqmeze - nikaragua SeerTebuli Statebis winaaRmdeg,8 romlis
mixedviT, mxolod monawileoba, Tundac gadamwyveti xasiaTis, ajanyebul-
Ta finansirebaSi, wvrTnaSi, aRWurvaSi, maTTvis samizneebis SerCevasa da
operaciebis dagegmvaSi arasakmarisia, raTa ajanyebulTa mier Cadenil
konkretul qmedebebze pasuxismgebloba Seeracxos mesame saxelmwifos.
amgvari pasuxismgeblobis dadgomis aucilebel pirobad aRniSnul saqmeze
sasamarTlom ajanyebulTa sabrZolo operaciebze mesame saxelmwifos mxri-
dan e.w. efeqtiani kontrolis principi daadgina.

tadiCis saqmeze saapelacio palatam miiCnia, rom, miuxedavad saxelm-
wifo da individualuri pasuxismgeblobis gansxvavebulobisa,9 TviT saxelm-
wifos pasuxismgeblobis nikaraguas saqmeze damkvidrebuli standartis
testic aradamajerebeli iyo da gadasinjvas saWiroebda, anu, saapelacio
palatis azriT, konkretul sabrZolo moqmedebebze efeqtiani kontrolis
standarti zedmetad maRali da mesame saxelmwifos pasuxismgeblobis sak-
iTxis dasasmelad savsebiT sakmarisi iyo e.w. zogadi (saerTo) kontrolis
standarti. sxva sityvebiT, ucxo saxelmwifos mxridan samxedro Tu
gasamxedroebul organizaciaze zogadi (saerTo) kontrolis arseboba Sesa-
Zlebels xdida misTvis am organizaciis mier Cadenil yvela qmedebaze pa-
suxismgeblobis Seracxvasa da, Sesabamisad, saerTaSoriso konfliqtebSi
gamoyenebadi humanitaruli samarTlis amoqmedebas.10

kiTxvebi, romlebic logikurad Cndeba tribunalis mosazrebasTan
dakavSirebiT, ramdenimea. pirvel rigSi, - cvlis Tu ara raimes tribunalis
mier gansxvavebuli standartis dadgena? _ mis sakuTar praqtikaSi, albaT,
ki, Tumca igi ar warmoadgens winaRobas marTlmsajulebis saerTaSoriso
sasamarTlosTvis, rom man kvlavac gamoiyenos nikaraguas saqmeze dadgeni-
li standarti da testi. problema ki, garkveulwilad, ormagi standartis
Seqmnis gamo iqmneba; meore da aranakleb mniSvnelovania is, rom tribunalis
mier axali standartis argumentirebisTvis moxmobili praqtikuli ma-

8 Military and Paramilitary Activities in Nicaragua and against it, I.C.J. Reports 1986, para.219.
9 Sesabamisad, tadiCis saqmeSi msjelobis sagani duSko tadiCis individualuri
pasuxismgebloba iyo da ara romelime saxelmwifosi, romlis warmomadgenladac
CaiTvleboda es ukanaskneli.
10 ufro adre tribunalma msgavsi Tvalsazrisi gamoxata Celebici-s saqmezec, sadac
gamijna saxelmwifo da individualuri pasuxismgebloba da, Sesabamisad, ukuagdo ni-
karaguis saqmiT dadgenili standarti. ix. ganaCeni saqmeze Celebici,  punqtebi 233 da 234.
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galiTebi arcTu umtkivneulod jdeba tadiCis saqmis konteqstSi. kerZod,
magaliTebi metwilad exeba iseT SemTxvevebs, rodesac saxelmwifos pasux-
ismgebloba daekisra mis teritoriaze moqmedi SeiaraRebuli jgufebis
qmedebebze (aq teritoriuli kontrolis faqtori erT-erTi ganmapirobe-
belia) an okupirebul teritoriaze Cadenil qmedebebze, sadac okupanti
saxelmwifo fizikurad iyo warmodgenili.

garda amisa, rogorc zogierTi mkvlevari miuTiTebs,11 tribunalis midg-
oma Seicavs Sefasebis iseT risks, rogoricaa ̀ iuridiuli eTnikuri wmenda”:
nacvlad bosnia-hercogovinas saxelmwifos Semadgeneli xalxis statusisa,
serbebi (da xorvatebi) miCneuli arian ucxo saxelmwifos warmomadgenle-
bad (agents). am mosazrebis logika aseTia: Tuki maTi qmedebebi ucxo saxelm-
wifos SeiZleba Seeracxos, ratom ar SeiZleba TviT es adamianebi ganvix-
iloT ucxo saxelmwifos qveSevrdomebad?12

zemoT dasmuli SekiTxva ufro mZafri xdeba, Tu gavixsenebT amave tri-
bunalis mier ufro adre gamotanil ganaCens selebiCis saqmeze, sadac sasa-
marTlo palatam aRniSna, rom bosniis xelisuflebis mier datyvevebuli
bosnieli serbebi dacul pirebs warmoadgendnen, radgan maT uari Tqves bos-
nia-hercogovinas moqalaqeobaze.13

Tu amgvar Teorias kidev ufro CavuRrmavdebiT, aRmoCndeba, rom ucx-
oelebad miCneuli pirebis (serbebisa da xorvatebis) iZulebiTi gadayvana
TavianT ̀ samSobloSi” omis danaSauli ki ara, friad sasaxelo da keTili saqme
yofila (?!).14 amgvari midgoma absurdulad Tu ara, sul cota, saxifaTod
mainc moCans, gansakuTrebiT postkonfliqtur situaciaSi, mSvidobis aRd-
genisa da Serigebis procesis xelSewyobis konteqstSi.

aRsaniSnavia kidev erTi momenti tadiCis saqmeze gamotanil ganaCenSi:
saapelacio palatam gaagrZela zemoaRniSnuli Teoria da mogvca Jenevis sa-
marTliT gansazRvruli daculi pirebis cnebis axleburi ganmarteba (yov-
el SemTxvevaSi misi ramdenime elementi mainc). Tu aqamde Jenevis konven-
ciebis mixedviT dacul pirebSi, rogorc wesi, moiazrebodnen mowinaaRmde-
ge saxelmwifos moqalaqeebi, apatridebi da ltolvilebi, saapelacio pal-
atam daadgina, rom moqalaqeobis faqtori arc iseTi mniSvnelovania da upi-
ratesoba mianiWa e.w. ̀ erTgulebisa da efeqtiani (realuri) mfarvelobis”
faqtorebs. Sesabamisad, duSko tadiCis msxverplni ganxilul iqnen rogorc
ucxo saxelmwifos _ ifr-s, erTgulni da, amdenad, daculi pirebis statu-
sis matarebelni.

cxadia, saapelacio palatis survili dRes arsebuli iuridiuli norme-
bis lato sensu interpretaciiT humanitaruli samarTlis axal realobebTan

11 ix. The judgement of the ICTY appeals chamber on the merits in the Tadic case, marko sasoli
da lora m. olsoni; International Review of the Red Cross, ICRC, September 2002, volume 82, #
839.
12 iqve.
13 ix. ganaCeni saqmeze: selebiCi,  punqtebi: 250-266.
14 damatebiT, ix. me-11 sqolioSi moxmobili masala.
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misadagebisa misasalmebelia. Tumca, isic unda aRiniSnos, rom amgvarma in-
terpretaciam Tavi rom daimkvidros saerTaSoriso samarTalSi, argument-
ebis simciresa da simsubuqes ar unda uCiodes.15

amasTan, is miswrafeba, romelic tadiCis saqmeze tribunalis saapela-
cio palatis ganaCenSi igrZnoba da romelic mimarTulia saerTaSoriso xasi-
aTis SeiaraRebul konfliqtebSi gamoyenebadi humanitaruli samarTlis
moqmedebis arealis gavrcobisaken iseT konfliqtebze, romlebsac ar gaaC-
niaT aSkarad gamoxatuli saerTaSoriso xasiaTi, badebs kiTxvas: gana
yovelTvis ukeTes dacvis reJims sTavazobs dacul pirebs es samarTali?
pasuxi am kiTxvaze ar SeiZleba iyos calsaxa. rogorc wesi, es asea, magram
zogierT SemTxvevaSi - ara. magaliTad, samoqalaqo mosaxleobis iZulebiTi
gadaadgileba upirobod akrZalulia arasaerTaSoriso SeiaraRebuli kon-
fliqtebis samarTliT,16 maSin, rodesac saerTaSoriso xasiaTis SeiaraRebu-
li konfliqtebis maregulirebeli samarTliT, aseTi qmedeba ikrZaleba mx-
olod okupirebul teritoriebze.17

sakiTxi, albaT, sxvagvarad unda daisvas. yofili iugoslaviis terito-
riaze warmoebul SeiaraRebul konfliqtebSi iseve, rogorc sxva kon-
fliqtebSi, problemas ufro metad warmoadgens is, rom aranair wess (nor-
mas) icaven da ara is, rom araswor wesebs icaven.

II. omis danaSaulebis CamdenTa pasuxismgeblobis sakiTxi:

axali aspeqtebi?

tadiCis saqmeSi erT-erTi braldeba Seexeboda xuTi mamakacis mkvlelo-
bas, rac tadiCis samxedro SenaerTis mier erT-erT sofelSi Catarebuli
operaciis Sedegad ganxorcielda. sasamarTlo palatam ver aRmoaCina saqmeSi
mtkicebuleba am adamianebis mkvlelobaSi tadiCis monawileobis Sesaxeb da
am nawilSi braldeba ar gaiziara. saapelacio palatam sxvagvarad gansaja:
`saerTo miznis” doqtrinis mixedviT, man CaTvala, rom tadiCi pasuxismge-
beli unda yofiliyo mkvlelobebze im SemTxvevaSic ki, Tu isini Cadenili
iyo misi jgufis sxva wevrebis mier, da maSinac, Tu es qmedebebi aucileblo-
biT ar Seadgenda saerTo gegmis nawils. saapelacio palatis azriT, amgvari
pasuxismgebloba dgeba imis gamo, rom mkvlelobis riski gaxda winaswar gan-
Wvretadi Sedegi saerTo gegmis ganxorcielebisa da braldebulma gamoiCina
gaufrTxilebloba an gulgriloba aseTi riskisadmi.18

aqac, rogorc Cans, axal standartTan gvaqvs saqme. da ras efuZneba es
axali standarti? - arc tribunalis wesdebas da arc saerTaSoriso humani-
taruli samarTlis normebs, aramed, rogorc saapelacio palata Tvlis, sx-

15 albaT, Zneli warmosadgenia, rom saxelmwifoebi daculi pirebis konteqstSi ganix-
ilaven sakuTar moqalaqeebs SeiaraRebuli konfliqtis dros, Tundac es ukanasknelni
aseT moqalaqeobas arcTu sasurvelad miiCnevdnen.
16 ix. Jenevis konvenciebis 1977 wlis 8 ivnisis II damatebiTi oqmi, muxli 17.
17 Jenevis 1949 wlis 12 agvistos IV konvencia, muxli 49 (1).
18 tadiCis saqme, saapelacio palatis ganaCeni, punqti 204.
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vadasxva qveynis erovnuli samarTlebrivi sistemebis analizs. saapelacio
palatam Seiswavla iseTi qveynebis samarTlebrivi sistemebi, rogorebicaa:
safrangeTi, italia, SeerTebuli Statebi da niderlandebi. aSkarad gam-
oikveTa bralis ori forma, romelic yvelaze axlos idga tadiCis SemTxvev-
asTan: pirveli, e.w. dolus eventualis (arapirdapiri ganzraxva) da culpa (gaufrTx-
ilebloba). saapelacio palatis daskvniT, arc erTi maTgani bolomde ar mie-
sadageboda tadiCis saqmes da amitomac aRniSna, rom am sferoSi saerTo,
zogadi principi, romelic damkvidrebuli iqneboda sxvadasxva xalxis sa-
marTlebriv sistemebSi, ar arsebobda. miuxedavad amisa, saapelacio pal-
atam moulodnelad daaskvna, rom mis mier dadgenili standartia ̀ . . . saer-
TaSoriso sisxlis samarTlis CveulebiTi normis gamoZaxili erovnul kanon-
mdeblobebSi”.19 (!).

saapelacio palatis aseTi daskvna da manamde gaweuli analizi erTma-
neTs mTlad ar emTxveva. garda amisa, erT mniSvnelovan moments unda gaes-
vas xazi: mSvidobianobis dros kriminaluri dajgufebis wevrobisagan gan-
sxvavebiT (rodesac piri TviTon wyvets, SeuerTdes Tu ara aseT dajgufe-
bas), omis dros samxedro SenaerTis wevroba xSirad araa arCeviTi da piri
gawvevis Sedegad midis jarSi. im SemTxvevaSic ki, Tuki man icis, rom saomari
moqmedebebis dros misi SenaerTis mier SeiZleba Cadenil iqnes danaSauli,
TavisTavad, misi SenaerTSi gawevrianeba ar gulisxmobs msgavs qmedebebSi
piris monawileobis eventualur ganzraxvas (maSin, rodesac kriminalur
dajgufebaSi gawevrianebisas pirs gaazrebuli aqvs mosalodneli qmedeba
da misi Sedegebi, Tundac arapirdapir, misi ganzraxva formirebulia).

umravlesi qveynis sisxlissamarTlebrivi kanonmdebloba pasuxismge-
blobas akisrebs im `kriminalebs”, romlebic SeuerTdnen kriminalur da-
jgufebas, iseTi danaSaulebisaTvis, romlebic jgufis sxva wevrebis mier
iqna Cadenili, saerTo gegmis gareT, im faqtidan gamomdinare, rom aseTi
danaSaulebis Cadenis albaToba winaswar ganWvretadi iyo jgufTan mierTe-
bis momentisTvis. omianobis dros potenciuri `kriminalebis” sul sxva
jgufTan _ jarTan _ gvaqvs saqme. maT hqviaT kombatantebi, romelTac
samxedro moqmedebebSi monawileobisa da, maT Soris, mowinaaRmdegis mokv-
lis, legaluri uflebac aqvT, magram amave dros evalebaT daicvan saerTa-
Soriso humanitaruli samarTlis principebi.20 xSirad isini ar icaven am
principebs, risTvisac pasuxi unda agon kidec, magram mxolod maT, vinc isi-
ni daarRvia. konkretuli jariskaci, romlis TanamebrZolebmac Caidines
mkvleloba Tu gaupatiureba, ar SeiZleba braldebul iqnes am qmedebebSi
mxolod imis gamo, rom igi iricxeba imave SenaerTSi, romelSic zemoaRniS-
nuli danaSaulebis Camdeni.

saerTaSoriso sisxlis samarTlis ZiriTadi principic xom imiT gamoix-
ateba, rom pasuxismgebloba saerTaSoriso danaSaulebisaTvis individual-
izebulia. saxelmwifos pasuxismgeblobasTan SedarebiT, individualur pa-

19 iqve, punqti 226.
20 ix. 1977 wlis 8 ivnisis I damatebiTi oqmi, muxlebi: 43 da 44.
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suxismgeblobas gacilebiT meti moraluri da prevenciuli Zala aqvs. garda
amisa, igi naTels xdis, rom saSinel danaSaulebs Cadian ara ̀ serbebi” an ̀ xor-
vatebi”, `afxazebi” an `qarTvelebi”, `palestinelebi” an `ebraelebi”, aramed
calkeuli kriminalebi. manam, sanam pasuxismgebloba eqskluziurad saxelmwi-
fos an ̀ xalxebs” daekisrebaT, dausjelobis albaToba gacilebiT didi iqneba.

III. adamianurobis winaaRmdeg mimarTuli danaSaulebis ele-

mentebi

tadiCis saqmeze saapelacio palatam Tanamimdevrulad gaagrZela sak-
uTari praqtika da kidev erTxel Seecada Seetana sicxade adamianurobis
winaaRmdeg mimarTuli danaSaulebis zogierT elementSi. kerZod, is, rom
aucilebelia dadgindes SemakavSirebeli rgolis arseboba SeiaraRebuli
konfliqtis arsebobasa da Cadenil danaSauls Soris. saapelacio palatam
daadgina, rom aseTi rgolis ganmsazRvrelad unda arsebobdes ori piroba:
1) qmedebis Cadena ̀ geografiulad da qronologiurad dakavSirebuli unda
iyos SeiaraRebul konfliqtTan”21 da 2) qmedeba `ar unda iyos arsobrivad
ganyenebuli SeiaraRebuli konfliqtis konteqstidan.”22

sasamarTlo palatam CaTvala, rom es ukanaskneli piroba kidev ori ko-
mponentisagan Sedgeba, kerZod:

1) qmedebis Camdenma icis qmedebis CadenasTan dakavSirebuli ufro
farTo konteqstis Sesaxeb;23

2) qmedebis Cadena araa ganpirobebuli mxolod da mxolod Camdenis pi-
radi motivebiT.24

yuradsaRebia, rom saapelacio palatam aRniSnuli meore komponenti
ar gaiziara, ufro sworad, CaTvala igi ararelevanturad. sailustraciod
moviyvanT erT magaliTs: Tu, davuSvaT, axalgazrda germanelma mamakacma
nacisturi reJimis pirobebSi mokla mezobeli ebraeli mamakaci, romelic
mis cols acdunebda, - unda CaiTvalos Tu ara es qmedeba SeiaraRebuli kon-
fliqtis konteqstSi Cadenilad? saapelacio palatis poziciis Tanaxmad,
unda CaiTvalos, radgan adgili aqvs genociduri reJimis aparatiT sarge-
blobas piradi motivebiT danaSaulis Casadenad. vfiqrobT, es sakiTxi bevr
kiTxvas badebs da kvlavac gaxdeba debatebis sagani. Cveni mizani araa am
Temis siRrmiseulad ganxilva, Tumca unda aRiniSnos, rom piradi motivebis
sruli ignorireba arcTu damajereblad moCans, radgan TiTqmis yvela qvey-
nis sisxlissamarTlebriv sistemebSi piradi motivi, sxva Tu araferi, dana-
Saulis Semamsubuqebel an damamZimebel garemoebad moiazreba da maT
garkveuli mniSvneloba eniWebaT.

dabolos, mkiTxvelis yuradRebas SevaCerebT tadiCis saqmeSi arsebul
erT mniSvnelovan momentze: saapelacio palatam, rodesac qmedebis `dis-

21 tadiCis saqme, saapelacio palatis ganaCeni, punqtebi: 239 da 633.
22 iqve, punqti 634. (Targmani araoficialuria).
23 iqve, punqtebi 656-657.
24 iqve, punqtebi 658-659.
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kriminaciul ganzraxvaze” msjelobda, ramdenime, SeiZleba iTqvas, revolu-
ciuri Sefaseba gaakeTa. kerZod:

1) sakuTari wesdebis me-5 muxlis ganmartebisas, miiCnia, rom diskrimi-
naciuli ganzraxvis arseboba saWiroa mxolod ̀ devnis” tipis danaSaulebi-
sTvis,25 uaryo ra amiT tribunalis wesdebis mosamzadebel masalebSi (travaux
preparatoires) gamoxatuli sapirispiro mosazreba;

2) CveulebiTi saerTaSoriso samarTlis analizisas, saapelacio palatam
miuTiTa ramdenime dokumentze, rogorc CveulebiTi samarTlis wyaroze.
kerZod, man moixmo ̀ mSvidobisa da adamianis usafrTxoebis winaaRmdeg mima-
rTuli danaSaulebis Sesaxeb kodeqsis” proeqti,26 romelic miRebuli da
ZalaSi Sesuli ar iyo, iseve, rogorc saerTaSoriso sisxlis samarTlis sasa-
marTlos wesdeba (romis statuti). saapelacio palatam maTze mimarTeba gaa-
keTa rogorc opinio juris wyaroze, rac, Tu gansakuTrebiT romis statutis
xelmomwer saxelmwifoTa ricxvs gaviTvaliswinebT,27 arcTu umarTebuloa,
Tumca opinio juris formirebis konteqstSi aRsaniSnavia, rom ramdenime gav-
leniani da mniSvnelovani saxelmwifo (rogoricaa, magaliTad, SeerTebuli
Statebi) ar iricxeboda statutis xelmomwerTa siaSi;

3) saapelacio palatam aRniSna, rom misi pozicia gansxvavdeba rogorc
SeerTebuli Statebis, ruseTis federaciisa da safrangeTis mier gamoTqmu-
li poziciebisagan, aseve gaeros generaluri mdivnis angariSSi asaxuli
poziciisagan zemoxsenebul sakiTxTan mimarTebiT. Tumca iqve ganmarta, rom
am ukanasknelT ar aqvT imdagvari iuridiuli Zala, rogoric Tavad tribu-
nalis wesdebas da, Sesabamisad, mihyva wesdebis me-5 muxlis sityvasityviT
ganmartebas.

saapelacio palatis poziciaSi sagulisxmoa is faqti, rom gnebavT saer-
TaSoriso samarTlis pozitivisturi Teoriis, gnebavT voluntaristuli
Teoriis mimdevarTaTvis daisva kiTxva: ramdenad mniSvnelovania (ganm-
sazRvrelia) saerTaSoriso samarTlis normis formirebaSi gaeros uSiSroe-
bis sabWosa (da misi wevri saxelmwifoebis) da travaux preparatoires pozicia?
tribunalis am gadawyvetilebasTan dakavSirebiT xom ar gvaqvs saqme iseT
SemTxvevasTan, rodesac qmnileba Semqmnels xelidan usxlteba? am kiTxve-
bze, albaT, dro gascems pasuxs. am etapze ki SeiZleba vivaraudoT, rom tadi-
Cis saqmeze yofili iugoslaviis tribunalis gadawyvetileba da mis mier
danergili praqtika, miuxedavad mravali kiTxvisa, romelsac is badebs, er-
Tob waadgeba saerTaSoriso sisxlisa da humanitaruli samarTlis ganviTare-
bas. es praqtika aranakleb mniSvnelovani iqneba momavali mudmivmoqmedi
saerTaSoriso sisxlis samarTlis sasamarTlos rolisa da praqtikis damkvi-
drebisTvisac.

25 tribunalis wesdebis me-5 muxlis h) punqti mxolod politikur, rasobriv da
religiur niadagze devnas Seexeba.
26 mSvidobisa da adamianis usafrTxoebis winaaRmdeg mimarTuli danaSaulebis Sesaxeb
kodeqsis proeqti; saerTaSoriso samarTlis komisiis 48-e sesiis angariSi, 6 maisi_26
ivlisi, 1996 weli, UNGAOR, N10 (A/51/10).
27 es ricxvi 140-mde saxelmwifos moicavs.
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adamianis uflebaTa dacva da

evropis gaerTianebis samarTali

gaga gabriCiZe

1. adamianis uflebaTa dacva evropis samarTalSi

evropis gaerTianebebis damfuZnebel xelSekrulebebSi adamianis ufle-
baTa katalogi mocemuli ar aris.1 miuxedavad amisa, evropis kavSiris Sesax-
eb xelSekrulebis me-6 muxlis meore abzacis mixedviT, „kavSiri pativs scems
im ZiriTad uflebebs, romlebic 1950 wlis 4 noembers romSi xelmoweril
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciiT
aris garantirebuli da romlebic wevr-saxelmwifoTaTvis saerTo sakonsti-
tucio tradiciebidan, rogorc gaerTianebis samarTlis sayovelTao princ-
ipebi, gamomdinareoben.”2

vidre zemoaRniSnuli debuleba maastrixtis xelSekrulebiT evropu-
li xelSekrulebebis nawili gaxdeboda, evropis gaerTianebis sasamarTlos
ukve dafiqsirebuli hqonda Tavisi pozicia mocemul sakiTxTan dakavSire-
biT.3 kerZod, man aRniSna, rom „ZiriTadi uflebebi miekuTvneba samarTlis
sayovelTao principebs, romlebic sasamarTlom unda daicvas. am uflebeb-
is dacvis procesSi sasamarTlom unda gaiTvaliswinos wevr-saxelmwifo-
TaTvis saerTo sakonstitucio tradiciebi ise, rom gaerTianebaSi arc erTi
RonisZieba unda iqnes kanonierad aRiarebuli, Tuki isini ewinaaRmdegeba am
saxelmwifoTa konstituciebiT dacul ZiriTad uflebebs.”4

swored aRniSnuli argumentaciis Sesabamisad, evropis gaerTianebis
sasamarTlom miiRo gadawyvetileba im saqmeebTan dakavSirebiT, romlebSic
saxeze iyo „gaerTianebis samarTlis ufro maRali rangis sayovelTao prin-
cipis” xelyofa da „gaerTianebis kanonmdebeli [...] Tavisi uflebamosilebe-
bis sazRvrebs aSkarad da mniSvnelovnad aWarbebda, riTac arRvevda ufro
maRali rangis samarTlebriv normas.”5

evropis gaerTianebis sasamarTlo xSirad mimarTavs adamianis ufleba-
Ta da ZiriTad TavisuflebaTa dacvis evropis konvencias, raTa uzrunve-
lyos aRniSnul konvenciasa da mis oqmebSi Camoyalibebuli uflebebisa da
Tavisuflebebis jerovani dacva. 1998 wlis dekemberSi man iseTi gadaw-
yvetilebac ki miiRo, romlis mixedviTac, evropis gaerTianebis pirveli

1 aseTi katalogi evropis parlamentma sakuTari iniciativiT Seadgina da warmoadgina

1989 wlis 12 aprils gakeTebul gancxadebaSi (ABl. EG 1989 Nr. C 120).
2 statiaSi moyvanili citatebis Targmani Sesrulebulia avtoris mier.
3 Stephen Weatherill/Paul Beaumont, EU Law, London 1999, gv. 284.
4 1979 wlis 13 dekembris sasamarTlo gadawyvetileba (Liselotte Hauer), Rs. 44/79, Slg. 1979,
3744 f.; ix. aseve 1974 wlis 14 maisis sasamarTlo gadawyvetileba (Nold), Rs. 4/73, Slg. 1974,
491; EuGH -Internationale Handelsgesellschaft -, Rs. 11/70, Rn 355.
5 1992 wlis 19 maisis sasamarTlo gadawyvetileba (Mulder & Heinemann), Rs. C-104/89, Slg.
1992, I-3132.
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instanciis sasamarTlo adamianis uflebaTa da ZiriTad TavisuflebaTa
dacvis evropis konvenciis me-6 muxliT dacul samarTliani sasamarTlos
uflebas arRvevda, rodesac erT-erT saqmeze gadawyvetilebis miRebas
Zalian didi dro moandoma.6

evropis gaerTianeba ar aris adamianis uflebaTa da ZiriTad Tavisu-
flebaTa dacvis evropis konvenciis monawile. Sesabamisad, yovelTvis ar-
sebobda imis safrTxe, rom adamianis uflebaTa evropuli sasamarTlo odesme
daadgenda evropis gaerTianebis samarTlis romelime normis Seusabamobas
konvenciasTan. aRniSnuli riski didi xnis ganmavlobaSi mxolod Teoriu-
lad arsebobda. 1999 wlis TebervalSi ki strasburgis sasamarTlom Tavis
erT-erT gadawyvetilebaSi evropis gaerTianebis pirveladi samarTlis erT-
erTi aqtis adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis
konvenciis pirvel oqmTan Seusabamoba iribad daadgina.7

gaerTianebis organoebma evropis gaerTianebis sasamarTlos kompeten-
cia _ miiRos adamianis uflebebis dacvasTan dakavSirebuli gadawyvetile-
bebi, erTmniSvnelovnad aRiares jer kidev 1977 wlis 5 aprilis ZiriTadi
uflebebis dacvis Sesaxeb erToblivi gancxadebiT8, rac, saxelSekrulebo
samarTlis Sesaxeb venis 1969 wlis konvenciis 31-e muxlis me-3 punqtis Sesa-
bamisad, xelSekrulebis ganmartebisaTvis mniSvnelovan praqtikad SeiZle-
ba iqnas miCneuli.9 evropis kavSiris Sesaxeb xelSekrulebis me-6 muxlis me-
2 punqtis debulebam evropis gaerTianebis sasamarTlos ukve arsebuli praq-
tikis saboloo saerTaSorisosamarTlebrivi xasiaTis legitimacia moaxdina.10

evropis gaerTianebis sasamarTlom, sasamarTloebis saqmianobis speci-
fikis Sesabamisad, gaerTianebis ZiriTadi uflebebis Sinaarsi TandaTan,
konkretuli saqmeebis safuZvelze Camoayaliba. aRniSnuli sasamarTlo praq-
tika saSualebas gvaZlevs SevadginoT ZiriTadi uflebebis Semdegi „kata-
logi“:11

_ adamianis Rirseba;12

_ piradi sferos,13 sacxovreblisa da mimoweris pativiscema;14

6 EuGH - Baustahlgewebe/Kommission -, Rs. C-185/95 P, Slg. 1998, 8417.
7 1999 wlis 18 Tebervlis gadawyvetileba saqmeze Matthews, Rs. Nr. 24833/94; ix. Piris, Jean-
Claude, Hat die Europäische Union eine Verfassung?, Europarecht 2000, gv. 319; aRniSnuli sasamarT-
lo gadawyvetilebis Sesaxeb ufro detalurad ixileT qvemoT; Sead. aseve Piris, Jean-
Claude, Hat die Europäische Union eine Verfassung? Braucht sie eine?, in: Europarecht 2000 (3), gv. 320.
8 ABl. EG 1977 Nr. C 103.
9 Sead. BVerfGE 73, 339/383.
10 Sead. Wetter, Irmgard, Die Grundrechtscharta des Europäischen Gerichtshofes: die Konkretisierung der
gemeinschaftlichen Grundrechte durch die Rechtsprechung des EuGH zu den allgemeinen Rechtsgrund-
sätzen, Frankfurt/Main 1998, gv. 6.
11 Sead. Grabitz, Eberhard/Hilf, Meinhard (Hrsg.), Kommentar zur Europäischen Union, München, Stand:
1997, Art. 164, Rn 62.
12 EuGH - Slg. 1996, I-2143.
13 EuGH - Slg. 1992, I-2575; EuGH - AIDS-Test -, Slg. 1994, I-4737.
14 EuGH - Hoechst -, Slg. 1989, 2859.
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_ Tanasworobis principi;15

_ gaerTianebis Tavisufleba;16

_ sqesobrivi diskriminaciis akrZalva;17

_ rwmenis Tavisufleba;18

_ sityvis Tavisufleba;19

_ beWdviTi sityvis Tavisufleba;

_ profesiis arCevis Tavisufleba;20

_ sakuTrebis ufleba;21

_ sasamarTlo procesTan dakavSirebuli uflebebi;22

gaerTianebis ZiriTadi uflebebis adresatebi arian gaerTianebis or-
ganoebi, Tumca wevr-saxelmwifoebsac ekisrebaT Sesabamisi valdebulebebi
im SemTxvevaSi, Tuki maTi qmedeba gaerTianebis samarTlis moqmedebis sf-
eroSi xorcieldeba. magaliTad, aseT qmedebad SeiZleba CaiTvalos wevr-
saxelmwifos mier gaerTianebis samarTlis implementaciis mizniT ganxor-
cielebuli qmedeba23 an rodesac wevr-saxelmwifos romelime qmedeba evro-
pis samarTlebriv Tavisuflebebs zRudavs.24 gaerTianebis ZiriTadi ufle-
bebis subieqtebi ki wevri saxelmwifoebis yvela fizikuri piri da is iurid-
iuli piria, romelic erT-erT wevr-saxelmwifoSi aris dafuZnebuli, aseve,
mesame saxelmwifos moqalaqeebi, Tuki isini evropis gaerTianebis samarT-
lis moqmedebis farglebSi eqcevian.

2. evropis gaerTianebis samarTlisa da adamianis uflebaTa

da ZiriTad TavisuflebaTa dacvis konvenciis urTierTdamok-

idebuleba

aRsaniSnavia, rom evropis gaerTianebis sasamarTlo erovnul konsti-
tuciebsa da adamianis uflebaTa saerTaSoriso xelSekrulebebs ganixilavs

15 EuGH - Ruckdeschel -, Slg. 1977, 1753.
16 EuGH - Slg. 1974, 917; EuGH - Bosman -, Slg. 1995, I-4921.
17 EuGH - Defrenne II -, Slg. 1976, gv. 455; EuGH - Roks -, Slg. 1994, I-571; EuGH - Megner und Scheffel
-, Slg. 1995, I-4741.
18 EuGH - Prais -, Slg. 1976, 1589.
19 EuGH, Slg. 1984, gv. 19; EuGH, Slg. 1991, I-4069; EuGH - Familiapress -, Slg. 1997, I-3689.
20 EuGH - Hauer -, Slg. 1979, gv. 3727; EuGH - Keller -, Slg. 1986, gv. 2897; EuGH - Heylens -, Slg. 1987,
gv. 4097; EuGH - Katsikas -, Slg. 1992, I-6577; EuGH - Bananenmarktordnung -, Slg. 1994, I-4973.
21 EuGH - Hauer -, Slg. 1979, gv. 3727; EuGH - Bananenmarktordnung -. Slg. 1994, I-4973.
22 EuGH - Johnston -, Slg. 1986, gv. 1651; EuGH - Heylens -, Slg. 1980, gv. 2033; EuGH - Hoffmann-La-
Roche -, Slg. 1979, gv. 461; EuGH - National Panasonic -, Slg. 1980, gv. 2033; EuGH, Slg. 1986, gv. 2263;
EuGH - Pecastaing -, Slg. 1980, gv. 691; EuGH - Baustahlgewerbe -, Slg. 1998, I-8417; EuGH - AM&S -, Slg.
1982, gv. 1575; EuGH - Regina -, Slg. 1984, gv. 2689; EuGH - Boehringer -, Slg. 1972, gv. 1281.
23 EuGH, Slg. 1989, gv. 2609.
24 EuGH, Slg. 1991, I-2925.
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ara rogorc samarTlis ZiriTad wyaros, aramed rogorc damxmare wyaros,
romelTa meSveobiT da, imavdroulad, gaerTianebis interesebis gaTval-
iswinebiT, ayalibebs evropis gaerTianebis ZiriTadi uflebebis Sinaarss.25

evropis gaerTianebis sasamarTlos gadawyvetilebebSi xSirad gvxvdeba pozi-
cia, romlis mixedviT, adamianis uflebaTa da ZiriTad uflebaTa dacvis
evropis konvencia evropis gaerTianebisaTvis savaldebulo minimalur stan-
darts warmoadgens.26 Tumca zogierT gadawyvetilebaSi sasamarTlo evro-
pis sabWos farglebSi miRebul konvenciasTan mimarTebiT aRniSnavs, rom mas
mxolod „gansakuTrebuli mniSvneloba“ aqvs im saerTaSoriso xelSekrule-
bebs Soris, romlebic adamianis uflebaTa dacvis dargSi arseboben.27 savar-
audoa, rom evropis gaerTianebis sasamarTlos strasburgis instanciebis28

praqtika misTvis savaldebulo Zalis mqoned ar miaCnia.29 evropis kavSiris
ZiriTadi uflebebis qartiis 52-e muxlis me-3 punqtis mixedviT, qartiaSi
mocemul im uflebebs, romlebsac adamianis uflebaTa da ZiriTad ufleba-
Ta dacvis evropis konvenciac iTvaliswinebs, igive mniSvneloba da Sinaarsi
aqvs, rac maT aRniSnuli konvenciiT eniWebaT. Tumca, ra Tqma unda, es ar
gamoricxavs imas, rom konvenciiT gaTvaliswinebuli dacvis xarisxi mini-
malur standartad CaiTvalos.

evropis arc erT gaerTianebas ar mouxdenia adamianis uflebaTa da Zir-
iTad TavisuflebaTa dacvis evropis konvenciis ratificireba. amasTanave,
unda aRiniSnos, rom gaerTianebis yvela wevri saxelmwifo aRniSnuli kon-
venciis monawilea. evropis gaerTianebis konvenciasTan SeerTeba, evropis
gaerTianebis sasamarTlos azriT, dResdReobiT samarTlebrivad SeuZle-
belia, radganac gaerTianebas Sesabamisi kompetencia ara aqvs, xolo aRniS-
nuli kompetenciis miniWeba mxolod damfuZnebel xelSekrulebaSi cvlileb-
is Setanis Semdeg gaxdeba SesaZlebeli.30 evropis gaerTianebis sasamarTlo
Tvlis, rom arsebobs imis safrTxe, rom am nabijis gadadgmis SemTxvevaSi
moxdeba mis xelT arsebuli sasamarTlo xelisuflebis monopoliis SezRud-
va. marTlac udavoa, rom strasburgis sasamarTlosaTvis evropis gaer-
Tianebis normatiuli aqtebis kontrolis kompetenciis miniWeba msgavs sa-
marTlebriv Sedegebs gamoiwvevda.

miuxedavad amisa, adamianis uflebaTa da ZiriTad TavisuflebaTa
dacvis evropis konvenciis ratificireba evropis gaerTianebis mier Tun-

25 ix. Streinz, Rudolf, Europarecht, 5. Auflage, Heidelberg 2001, gv. 133.
26 ix. EuGH - Hauer -, Rs. 44/79, Slg. 1999, 3727/3745; EuGH - Kommission/Niederlande -, Rs. C-353/89,
Slg. 1991, I-4069/4097, Rn 30.
27 Sead. EuGH - Kommission/Deutschland -, Rs. 249/86, Slg. 1989, 1263/1290, Rn. 10; EuGH - ERT/
Dimotiki Etaira -, Rs. C-260/89, Slg. 1991, I-2925/2963, Rn. 41; daskvna 2/94, Slg. 1996, I-1759/1789,
Rn. 33.
28 1998 wlis 1 noembramde adamianis uflebaTa evropuli komisia da adamianis ufle-
baTa evropuli sasamarTlo, xolo 1998 wlis 1 noembridan _ adamianis uflebaTa

evropuli sasamarTlo.
29 Sead. EuGH - Otto BV/Postbank -, Rs. C-60/92, Slg. 1993, I-5683/5711; EuGH, daskvna 2/94 Slg.
1996, I-1759/1789, Rn. 34.
30 EuGH - daskvna 2/94 Slg. 1996, I-1759/1789.
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dac imitom aris SeuZlebeli, rom es ukanaskneli Riaa ratificirebisaTvis
mxolod saxelmwifoebisaTvis.31 am SemTxvevaSic saerTaSoriso organizaci-
isaTvis konvenciis ratificirebis SesaZleblobis micema mxolod konven-
ciaSi Sesabamisi cvlilebis Setanis Semdeg aris dasaSvebi.32

adamianis uflebaTa evropuli sasamarTlo, romelic zedamxedvelo-
bas axorcielebs adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis
evropis konvenciisa da misi oqmebis debulebebiT dadgenili valdebule-
bebis Sesrulebaze, uars acxadebs evropis gaerTianebis aqtebis konvencia-
sTan Sesabamisobis Semowmebaze im argumentiT, rom evropis gaerTianeba ar
warmoadgens konvenciis monawiles.33 Tumca imavdroulad, strasburgis sasa-
marTlo Tvlis, rom is faqti, rom saxelmwifoebma TavianTi suverenitetis
garkveuli nawili romelime _ am SemTxvevaSi evropis gaerTianeba _
zeerovnul organizacias gadasces, ar aTavisuflebs maT adamianis ufleba-
Ta dargSi aRebuli valdebulebebisagan. mocemul SemTxvevaSic kvlavinde-
burad saxelmwifos akisria pasuxismgebloba.34 Sesabamisad, strasburgis
sasamarTlo iribad, mis xelT arsebuli kompetenciis safuZvelze, mainc
amowmebs evropis gaerTianebis pirveladi da meoradi samarTlis Sesabami-
sobas adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis kon-
venciasa da mis oqmebTan.

3. evropis kavSiris ZiriTadi uflebebis qartia

evropis kavSirisaTvis ZiriTadi uflebebis dawerili katalogis Seqm-
nis TvalsazrisiT, pirveli konkretuli nabijebi gadaidga evropuli sab-
Wos kiolnis 1999 wlis 3-4 ivnisisa da tamperes 1999 wlis 15-16 oqtombris
sxdomebze. evropulma sabWom miiRo gadawyvetileba saxelmwifosa da
mTavrobaTa meTaurebis, komisiis prezidentis, evropis parlamentisa da
erovnuli parlamentis 62 warmomadgenlis SemadgenlobiT Seeqmna organo,
romelsac daevala evropis kavSiris ZiriTadi uflebebis qartiis proeqtis
SemuSaveba. aRniSnulma „konventma“, germaniis federaciuli respublikis
yofili prezidentis, r. hercogis xelmZRvanelobiT, SeimuSava qartiis te-
qstis proeqti 2000 wlis 2 oqtombrisaTvis.35 qartias safuZvelad daedo
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvencia
da misi oqmebi, 1961 wlis evropis socialuri qartia, 1989 wlis evropis gaer-
Tianebis qartia socialuri uflebebis Sesaxeb da evropis gaerTianebis dam-
fuZnebeli xelSekrulebis debulebebi kavSiris moqalaqeobis, ZiriTadi
Tavisuflebebisa da socialuri uflebebis Sesaxeb.36 adamianis uflebaTa

31 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropis konvenciis

56-e muxli.
32 ix. Koenig, Christian, Haratsch, Andreas, Europarecht, Tübingen 1998, gv. 34.
33 1999 wlis 18 Tebervlis sasamarTlo gadawyvetileba (Matthews), Rs. Nr. 24833/94.
34 iqve, Bieber, Roland, Auf dem Weg zum Beitritt zur EMRK oder ein Grundrechtskatalog für die Eu-
ropäische Union?, gv. 12.
35 ix. ABl. EG Nr. C 364, 18.12.2000, gv. 1; EuGRZ 2001, gv. 554.
36 detalurad qartiis Sesaxeb ix. Alber, Siegbert, Widmaier, Ulrich, Die EU-Charta der Grun-
drechte und ihre Auswirkungen auf die Rechtsprechung, in: EuGRZ 17-19 (2000), gv. 497.
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da ZiriTad TavisuflebaTa dacvis evropis konvenciis „klasikuri“ ufle-
bebis dakavSireba evropis gaerTianebis damfuZnebeli xelSekrulebiT gan-
sazRvrul ZiriTad TavisuflebebTan, aseve evropis gaerTianebis damfuZne-
beli xelSekrulebis miznebsa (mag., kulturebis mravalferovneba, garemos
dacva, momxmarebelTa dacva) da programul debulebebTan (mag., daqirave-
bulTa uflebebis dacva, socialuri usafrTxoebisa da janmrTelobis dac-
va), erTi mxriv, uflebebisa da moTxovnebis, meore mxriv, uzrunvelyofis
xasiaTis debulebebis gverdigverd yofna Zalauneburad warmoqmnis
garkveul disonanss.37 es ki Sedegia miznis politikuri xasiaTisa da kompro-
misis aucileblobisa, rac gaugebrobebisa da kamaTis noyier niadags qmnis.
aRniSnulma problemebma ukve iCina Tavi qartiis SemuSavebis procesSi, ma-
gram mosalodnelia situaciis ufro gamwvaveba qartiisaTvis savaldebulo
Zalis miniWebis SemTxvevaSi.38 qartiaSi gadamwyvetia is, rom evropis gaer-
Tianebis sasamarTlos kontroli, ZiriTadi uflebebis darRvevis faqtebT-
an dakavSirebiT, ufro mkacrdeba. qartia iyofa 7 Tavad da naTlad aris
formulirebuli: zogadi debulebebi, adamianis Rirseba, Tavisuflebebi,
Tanasworoba, solidaroba, samoqalaqo uflebebi, sasamarTlo xelisufle-
basTan dakavSirebuli uflebebi da a.S.

qartiis 51-e muxlis mixedviT, igi moqmedebs evropis gaerTianebis or-
ganoebisa da dawesebulebebisaTvis subsidiurobis principis dacvis gaTval-
iswinebiT da wevri saxelmwifoebisaTvis. rac Seexeba am ukanasknelebs, maT
mimarT qartia moqmedebs mxolod da mxolod gaerTianebis pirveladi da
meoradi samarTlis ganxorcielebisaken mimarTul qmedebebTan dakavSire-
biT.

evropuli sabWo nicis 2000 wlis 7-9 dekembris samitze „miesalma“ qartiis
Seqmnas. qartias ara aqvs iuridiulad savaldebulo Zala, risi miniWebac
SesaZlebeli iqneboda mxolod da mxolod evropis kavSiris Sesaxeb xelSek-
rulebis 48-e muxliT gaTvaliswinebuli proceduriT. aRniSnuli nabijis
gadadgma ki jerjerobiT gadaido. aqve aRsaniSnavia isic, rom qartiis inte-
grirebis SesaZlebloba misi dRevandeli redaqciiT evropis gaerTianebis
pirvelad samarTalSi samarTlebrivad problematuri Cans.39 kerZod, qar-
tia iTvaliswinebs iseT ZiriTad uflebebsac, romelTa dacvis uzrunvely-
ofac evropis gaerTianebis kompetenciebSi ar Sedis (mag., ojaxsa da qor-
winebasTan dakavSirebuli uflebebi, muSaobis ufleba), an kidev iseT ufle-
bebs, romelTa uzrunvelyofac gaerTianebis SezRuduli kompetenciebis
pirobebSi uaRresad Zneli iqneba (ekonomikuri da socialuri uflebebi).

jerjerobiT Znelia imis winaswarmetyveleba, Tu ramdenad SeuZlia
evropis gaerTianebis sasamarTlos gamoiyenos qartia rogorc erT-erTi

37 Streinz, Rudolf, Europarecht, 5. Auflage, Heidelberg 2001, gv. 133.
38 Streinz, Rudolf, Europarecht, 5. Auflage, Heidelberg 2001, gv. 133.
39 Sead. Bubnoff von, Eckhart, Schwerpunkte strafrechtlicher Harmonisierung in Europa unter Berück-
sichtigung der Orientierungsvorhaben aus der Grundrechtscharta 2000, ZEuS 2 (2001), gv. 170.
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40 generalurma advokatma alberma „TNT Traco/Poste Italiane“-s saqmeze (Rs. C-340/99) Tavis
2001 wlis 1 Tebervlis saboloo daskvnaSi miuTiTa qartiaze; evropis gaerTianebis
pirveli instanciis sasamarTlom ki saqmeSi „Mannesmannröhren-Werke/Kommission“ (Rs.
T-112/98, Nr. 6/01, gv. 23) qartiis moqmedeba ratione temporis uaryo.
41 Streinz, Rudolf, Europarecht, 5. Auflage, Heidelberg 2001, gv. 133.
42 Sead. adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis 66-e
muxli.

damxmare wyaro.40 savaraudoa, rom am mizniT sasamarTlo gamoiyenebs gaer-
Tianebis organoebis qartiasTan dakavSirebuli gadawyvetilebebs, rogorc
„praqtikas“ saxelSekrulebo samarTlis Sesaxeb venis konvenciis 31-e mux-
lis me-3 punqtis Sesabamisad an kidev, qartia gamoiyeneba rogorc wevri sax-
elmwifoebis saerTo konstituciuri tradiciebis dafiqsireba.41

4. daskvna

nicis samitze sazeimo viTarebaSi moxda evropis kavSiris ZiriTad ufle-
baTa qartiis, rogorc „evropis kavSiris sulis“ prezentacia. qartia war-
moadgens garkveul sinTezs, romelic iTvaliswinebs gansxvavebul konsti-
tuciur tradiciebs. igi sruliad Seesabameba adamianis uflebaTa da Ziri-
Tad TavisuflebaTa evropis konvencias, akonkretebs ZiriTadi uflebebis
evropul standartebsa da gaerTianebis ZiriTad principebs. miuxedavad
amisa, unda aRiniSnos, rom qartias ara aqvs iuridiulad savaldebulo Zala
da igi realurad orientiris funqcias Seasrulebs.

gaerTianebis samarTlis farglebSi adamianis uflebebis srulfasovani
da unificirebuli dacvis ganxorcieleba, agreTve, SesaZlebeli iqneboda
im SemTxvevaSic, Tu evropis gaerTianeba moaxdenda adamianis uflebaTa da
ZiriTad TavisuflebaTa evropis konvenciis ratificirebas. Tumca es mx-
olod maSin gaxdeboda SesaZlebeli, Tu ufro adre aRniSnul konvenciaSi
cvlilebis Setana moxdeboda, romelic SesaZleblobas miscemda ara marto
saxelmwifoebs, aramed, aseve, saerTaSoriso organizaciebs gamxdariyvnen
mocemuli konvenciis mxareebi.42 garda amisa, kompetenciebTan dakavSire-
biT, aucilebeli iqneboda sadavo sakiTxebis gadawyvetac. aqve unda aRin-
iSnos, rom adamianis uflebaTa da ZiriTad TavisuflebaTa evropul kon-
venciaSi evropis gaerTianebis gawevrianeba dRis wesrigSi arasdros damd-
gara, radganac evropis gaerTianebas ar surs daeqvemdebaros sxva samarT-
lebriv wesrigs. evropis kavSiris ZiriTadi uflebebis qartiis SemuSaveba
garkveulwilad politikuri signali iyo, rac gaerTianebis samarTlis sru-
li avtonomiis SenarCunebisaken swrafvas adasturebs.
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adamianis uflebaTa evropis

konvenciis interpretacia

irakli giviaSvili

1. Sesavali

adamianis uflebaTa evropis konvencias xeli moewera 1950 wels, ZalaSi
ki 1953 wels Sevida. konvencia, ZiriTadad, gansazRvravs im samoqalaqo da
politikur uflebebsa da Tavisuflebebs, romlebic gaTvaliswinebulia
gaerTianebuli erebis organizaciis generaluri asambleis mier 1948 wlis
10 dekembers miRebul adamianis uflebaTa sayovelTao deklaraciiT.

adamianis uflebaTa evropulma sasamarTlom adamianis uflebaTa evro-
pis konvencia daaxasiaTa rogorc „evropuli sajaro wesrigis konstituci-
uri dokumenti“.1 aqedan gamomdinareobs, rom adamianis uflebaTa evropis
konvenciis interpretacia gavlenas axdens evropaSi adamianTa cxovrebis
umniSvnelovanes aspeqtebze. adamianis uflebaTa evropuli sasamarTlos
mier adamianis uflebaTa evropis konvenciis interpretacias udidesi mniS-
vneloba eniWeba konvenciaSi Camoyalibebuli konkretuli uflebebisa da
Tavisuflebebis uzrunvelyofisaTvis.

adamianis uflebaTa evropis konvenciis preambulis Tanaxmad, konvenci-
is monawile saxelmwifoebs aqvT politikuri tradiciebis, idealebisa da
samarTlis uzenaesobis saerTo memkvidreoba. adamianis uflebaTa evropu-
li sasamarTlo kompetenturia ganaxorcielos adamianis uflebaTa evropis
konvenciiT gaTvaliswinebuli debulebebis interpretacia. evropuli sasa-
marTlo, Tavisi gadawyvetilebebiT (precedentuli samarTliT), xels uwy-
obs evropuli saxelmwifoebis erTiani midgomis formirebas adamianis ufle-
baTa dacvis standartebTan dakavSirebiT.

adamianis uflebebis, rogorc zogadsakacobrio faseulobebis, evolu-
cias evropaSi Caeyara safuZveli. niSandoblivia, rom adamianis uflebaTa
sayovelTao deklaraciaSi Camoyalibebuli samoqalaqo da politikuri
uflebebis koleqtiuri uzrunvelyofis pirvel mcdelobasac swored evro-
paSi hqonda adgili.2 aseve mniSvnelovania, rom konvencia pirveli iuridiu-
lad savaldebulo saerTaSoriso-samarTlebrivi aqtia, romelmac moicva
adamianis ZiriTad uflebaTa da TavisuflebaTa mTeli kompleqsi.3

evropis sabWo miznad isaxavs Tavis wevr saxelmwifoebs Soris ufro
mtkice erTianobis miRwevas da am miznis miRwevis erT-erT saSualebad ad-
amianis uflebaTa da ZiriTad TavisuflebaTa SenarCunebasa da Semdgom ganx-
orcielebas miiCnevs.4 aqedan gamomdinare, SeiZleba davaskvnaT, rom adami-

1 loizidu TurqeTis winaaRmdeg, 1995 weli, 75-e punqti.
2 adamianis uflebaTa evropis konvenciis preambula.
3 l. aleqsiZe, Tanamedrove saerTaSoriso samarTali, Tb., 2001, gv. 219.
4 adamianis uflebaTa evropis konvenciis preambula.
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anis uflebaTa dacva warmoadgens saxelmwifoTa integraciis erT-erT sa-
Sualebas, xolo adamianis uflebaTa evropis konvenciis interpretacia xels
uwyobs am process.

evropis sabWos farglebSi miRebuli adamianis uflebaTa evropis kon-
vencia da misi sazedamxedvelo organo _ adamianis uflebaTa evropuli sasa-
marTlo, qmnian adamianis uflebaTa efeqtiani dacvis myar saSualebas. ufle-
bebis interpretacias ki udidesi mniSvneloba eniWeba am saSualebis efeq-
tianad asamoqmedeblad.

2. adamianis uflebaTa evropis konvenciis interpretaciis

principebi

adamianis uflebaTa evropis konvenciis interpretacia warmoadgens
konvenciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis Sinaarsis
dadgenis saSualebas. evropis konvenciis, rogorc mravalmxrivi saerTa-
Soriso xelSekrulebis, interpretacia unda moxdes saerTaSoriso samarT-
lis normebis mixedviT. aseTi normebi, upirveles yovlisa, asaxulia saer-
TaSoriso saxelSekrulebo samarTlis Sesaxeb venis 1969 wlis konvenciis
31-33-e muxlebSi. konvenciis 31-e muxlis pirveli punqtis Tanaxmad: „xelSek-
ruleba unda ganimartos keTilsindisierad, Cveulebrivi mniSvnelobis Se-
sabamisad, terminebi ganimarteba TavianT konteqstSi, xelSekrulebis obieq-
tisa da miznebis gaTvaliswinebiT.5

2.1. sityvasityviTi interpretaciis principi

adamianis uflebaTa evropis konvenciis teqsts udidesi mniSvneloba
aqvs konvenciis debulebebis interpretaciisaTvis. konvenciis teqsti mniS-
vnelovani wyaroa konvenciis monawile saxelmwifoebis nebis dadgenisaTvis.
misi gamoyeneba mniSvnelovania ara marto sityvasityviTi, aramed sistemuri
da teleologiuri interpretaciisaTvis.

2.2. sistemuri interpretaciis principi

sistemur interpretacias didi mniSvneloba eniWeba konvenciis sxva-
dasxva, magram erTmaneTTan dakavSirebuli debulebis Sinaarsis dadgenis
saqmeSi, romelTa mniSvneloba SeiZleba maTi saerTo konteqstidan gamom-
dinareobdes. sistemuri interpretaciis mizania konvenciaSi Camoyalibebu-
li uflebebisa da Tavisuflebebis erTiani interpretacia. sistemuri in-
terpretaciis principi uzrunvelyofs pirTa uflebebis dacvas aramarTl-
zomieri SezRudvisagan.

2.3. teleologiuri interpretaciis principi

saerTaSoriso saxelSekrulebo samarTlis Sesaxeb venis 1969 wlis kon-
venciis 31-e muxli adgens teleologiuri interpretaciis princips. aRniS-

5 k. korkelia, saerTaSoriso xelSekruleba saerTaSoriso da Sidasaxelmwifoebriv
samarTalSi, Tb., 1998, gv. 268.
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nuli muxlis Tanaxmad: ̀ xelSekruleba unda ganimartos [...] xelSekrulebis
obieqtisa da miznebis gaTvaliswinebiT.“ adamianis uflebaTa evropis kon-
venciis teleologiuri interpretaciiT dgindeba, Tu ra aris konvenciis
mizani konkretul SemTxvevaSi. konvencia mimarTulia rogorc individualuri
uflebebis,6 ise demokratiuli sazogadoebis faseulobebis dacvisaken.7

adamianis uflebaTa dacva, rogorc adamianis uflebaTa konvenciis mi-
zani, moicavs farTo areals, rac xelSekrulebis interpretaciisas saTana-
dod unda iqnes gaazrebuli. adamianis uflebaTa evropis konvenciis inter-
pretacia SeiZleba erovnul kanonmdeblobaSi konstituciuri kanonis in-
terpretacias gauTanabrdes.8 konstituciuri kanonis interpretaciis dros
gadamwyveti yuradReba eqceva ara debulebis teqsts, aramed kanonis,
rogorc garantis, mizans.9

adamianis uflebaTa evropis konvenciis safuZvelze Seqmnilma prece-
dentulma samarTalma (case-law) konvenciis debulebebi axal sibrtyeSi, xe-
lSekrulebis mizanTan srul SesabamisobaSi dagvanaxva.

teleologiuri interpretaciis kargi magaliTia evropuli sasamarT-
los gadawyvetileba, romlis Tanaxmadac, saxelmwifos SeiZleba daekisros
procesis xarjebis anazRaureba samoqalaqo saqmeebzec. aseTi midgoma sain-
teresoa, radgan konvenciis me-6 muxlSi mxolod sisxlis samarTlis pro-
ceszea yuradReba gamaxvilebuli. magram, vinaidan maRalma xarjma sasamarT-
losadmi xelmisawvdomoba SeiZleba Seaferxos, evropulma sasamarTlom
adekvaturad ganmarta konvenciis me-6 muxli.

2.4. evoluciuri interpretaciis principi

miuxedavad imisa, rom adamianis uflebaTa evropis konvencia saerTa-
Soriso xelSekrulebaa, ris gamoc mis interpretaciaze vrceldeba saerTa-
Soriso samarTlis zogadi normebi, kerZod ki venis 1969 wlis konvenciis
normebi, konvenciis sazedamxedvelo organoebma (adamianis uflebaTa evro-
puli komisia da evropuli sasamarTlo) ganaviTara ramdenime principi,
romelic aseve gamoiyeneba konvenciis debulebebis ganmartebisaTvis.

adamianis uflebaTa evropis konvenciis evoluciuri interpretaciis
principi aRiarebs uflebebis Sinaarsis droTa ganmavlobaSi ganviTarebis
SesaZleblobas. aRniSnuli midgomiT SesaZlebelia konvenciis debulebaTa
iseTi interpretacia, romelic gaiTvaliswinebs ara am uflebaTa pirvelad
mniSvnelobas, aramed ise ganmartavs ama Tu im uflebas, rom man asaxos sa-
zogadoebaSi Secvlili cnobiereba.

Taireri gaerTianebuli samefos winaaRmdeg saqmesTan dakavSirebiT
adamianis uflebaTa evropulma sasamarTlom ganacxada, rom „konvencia aris

6 Harris, O`Boyle, Warbrick, Law of the European Convention on Human Rights, 1995, p. 6.
7 kjeldseni, busk madseni da federsoni daniis winaaRmdeg, 1976., 53-e punqti.
8 Frowein, Unification and Development of Decision-Making of Constitutional Courts, 2001, p. 12.
9 iqve.
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cocxali dokumenti, romlis interpretaciac unda moxdes Tanamedrove
garemoebebis gaTvaliswinebiT.10

adamianis uflebaTa evropuli komisiisa da adamianis uflebaTa evrop-
uli sasamarTlos mier evropis konvenciis evoluciuri interpretaciis
Tanaxmad, sxeulebrivi dasja miCneul iqna damamcireblad da, Sesabamisad,
konvenciis me-3 muxlis darRvevad. evropulma sasamarTlom ganmarta, rom
imis dasadgenad, aris Tu ara sxeulebrivi dasja konvenciis me-3 muxlis
darRveva, „ar SeiZleba sasamarTloze ar moaxdinos gavlena sisxlis samarT-
lis sferoSi evropis sabWos wevr saxelmwifoebSi ganviTarebulma da say-
ovelTaod aRiarebulma standartebma.11 am gadawyvetilebis miRebisas ad-
amianis uflebaTa evropulma sasamarTlom gaiTvaliswina monawile saxelm-
wifoebSi sisxlis samarTlis sistemis 1950 wlis Semdgomi ganviTareba.12 evolu-
ciuri interpretaciis principis safuZvelze miRebulma gadawyvetilebam
aseve akrZala qorwinebis gareSe dabadebuli bavSvebis diskriminacia.13

sasamarTlom calsaxad ganacxada, rom evropul sazogadoebaSi upirate-
soba eniWeba Tanamedrove standartebs da ara im standartebs, romlebic
arsebobda konvenciis miRebis dros.14

2.5. proporciulobis principi

konvenciis me-8-11-e muxlebi iTvaliswinebs adamianis uflebaTa
SezRudvis SesaZleblobas sxvadasxva safuZvelze. SezRudva SeiZleba gam-
arTlebul iqnas, Tu igi mimarTulia demokratiul sazogadoebaSi erovnu-
li usafrTxoebis interesebis, danaSaulis aRkveTis, sazogadoebrivi wes-
rigis, qveynis ekonomikuri keTildReobis, janmrTelobisa an moralis an
sxvaTa uflebebisa da Tavisuflebebis dacvisaken.

TiToeuli zemoT CamoTvlili SezRudvis safuZveli Zalian zogadia,
rac ar gamoricxavs saxelmwifoebis mxridan maT borotad gamoyenebas. aRniS-
nuli garemoeba ganapirobebs proporciulobis principis gamoyenebis auci-
leblobas, raTa dadgindes SezRudvebis kanoniereba.

soeringi gaerTianebuli samefos winaaRmdeg saqmesTan dakavSirebiT,
adamianis uflebaTa evropulma sasamarTlom ganacxada, rom konvencii-
saTvis mTlianobaSi damaxasiaTebelia sazogadoebrivi interesebis moTx-
ovnebsa da individebis ZiriTad uflebebs Soris arsebuli samarTliani Tana-
zomierebis Zieba.15

2.6. Sefasebis farglebis doqtrina

Sefasebis farglebis doqtrinis Tanaxmad, konvenciis monawile saxelm-

10 1875 w.
11 Taireri gaerTianebuli samefos winaaRmdeg, 1978 weli, 31-e punqti,.
12 Frowein/Peukert, Europaeische Menschenrechtskonvention – EMRK – Kommentar, 1996, S. 6-7.
13 marqsi belgiis winaaRmdeg, 1979 weli.
14 Harris, O`Boyle, Warbrick, Law of the European Convention on Human Rights, 1995, p. 8.
15 89-e punqti, 1989 weli.
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wifoebs eZlevaT moqmedebis garkveuli Tavisufleba adamianis uflebaTa
dacvasTan dakavSirebiT.

adamianis uflebaTa evropuli sasamarTlos mier aRniSnuli doqtrina
pirvelad ganimarta saqmeSi hendisaidi gaerTianebuli samefos winaaRmdeg.
saqme exeboda me-8-11-e muxlebiT gaTvaliswinebuli uflebebis SezRudvas.
evropulma sasamarTlom ganacxada, rom xSirad uflebis Sinaarsis dadgenis
saqmeSi saxelmwifo xelisufleba ufro kompetenturia, vidre saerTaSoriso
sasamarTlo. evropulma sasamarTlom aseve aRniSna, rom xsenebuli ar unda
gavigoT ise, TiTqos saxelmwifoebs sruli Tavisufleba aqvT maTTvis mini-
Webuli farglebis SefasebaSi.16 es niSnavs, rom saerTaSoriso sasamarTlos
mosamarTlem pativi unda sces erovnuli mosamarTlis mosazrebebs da
garkveulwilad endos kidec maT.

Sefasebis farglebis doqtrinis gamoyenebiT, sakmaod xSirad xdeba sax-
elmwifos moqmedebis gamarTleba konvenciis me-15 muxlTan (gadaxveva sa-
gangebo situaciis dros) dakavSirebul saqmeebze. gansakuTrebiT maSin aris
saxelmwifos gadaxvevis gamarTlebis maRali Sansi, rodesac konvenciis
monawile saxelmwifoebis praqtika konkretul sakiTxze mravalferovania.

2.7. efeqtiani interpretaciis principi
adamianis uflebaTa evropis konvenciis efeqtiani interpretaciis

principis mizania uflebaTa da TavisuflebaTa efeqtiani dacvis uzrunve-
lyofa. efeqtiani interpretaciis principi SeuZlebels xdis formaluri
procedurebis meSveobiT adamianis uflebaTa realuri ganxorcielebis
SezRudvas.

adamianis uflebaTa evropulma sasamarTlom saqmeze artiko italiis
winaaRmdeg aRniSna, rom konvencia miznad isaxavs ara Teoriuli da iluzi-
uri, aramed praqtikuli da efeqtiani uflebebis uzrunvelyofas.17 am
saqmeze evropulma sasamarTlom konvenciis me-6 muxlis me-3 punqtis dar-
Rvevis sakmaris safuZvlad saxelmwifos mier gamoyofili advokatis uun-
aroba da araefeqtianoba miiCnia. sasamarTlom interpretaciis aRniSnuli
principi gamoiyena aseve saxelmwifoTa pozitiuri valdebulebebis darRve-
vis dasadgenad.

2.8. konvenciis terminebis avtonomiuri mniSvneloba
adamianis uflebaTa evropuli sasamarTlo konvenciiT gaTvaliswineb-

ul terminebsa da principebs avtonomiuri mniSvnelobiT iyenebs. xSirad
erTi da igive iuridiuli terminebi monawile saxelmwifoebis gansxvavebul
samarTlis sistemebSi sxvadasxva mniSvnelobas atarebs. evropulma sasa-
marTlom arCia konvenciis terminebis avtonomiuri mniSvnelobiT inter-
pretacia, rac iZleva monawile saxelmwifoebis mier erTi da imave terminis
sxvadasxvagvari gagebis Tavidan acilebis SesaZleblobas. konvenciis ter-
minebis sxvadasxvagvarma gagebam SeiZleba gansxvavebuli standartis dad-
gena gamoiwvios.

16 49-e punqti, 1976 weli.

adamianis uflebaTa evropis konvenciis interpretacia



38 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

daskvna

saqarTvelos sasamarTloebis mier adamianis uflebaTa evropis kon-
venciis interpretaciis principebis gamoyeneba warmoadgens konvenciiT
gaTvaliswinebuli uflebebis darRvevis Tavidan acilebis saSualebas. ad-
amianis uflebaTa evropis konvenciis interpretaciis principebma didi wv-
lili Seitana adamianis uflebaTa praqtikul dacvaSi. adamianis uflebaTa
evropulma komisiam da adamianis uflebaTa evropulma sasamarTlom kon-
venciis interpretaciis efeqtiani principebis CamoyalibebiTa da ganvi-
TarebiT mniSvnelovnad ganapiroba evropaSi adamianis uflebaTa realuri
dacva.

adamianis uflebaTa evropis konvenciis interpretaciam cxadyo, rom
adamianis uflebaTa dacva SesaZlebelia mxolod Rrma mecnieruli analiz-
is safuZvelze da am davalebas evropulma komisiam da sasamarTlom war-
matebiT gaarTva Tavi.

evropuli sasamarTlos mier dadgenili interpretaciis principebis
gamoyenebas qarTveli mosamarTleebis mier Zalze didi mniSvneloba eniWe-
ba. maTi gamoyenebiT saqarTvelos sasamarTloebi nel-nela daamkvidreben
adamianis uflebaTa dacvis saerTaSoriso standartebs, rac udavod xels
Seuwyobs adamianis uflebaTa erovnuli meqanizmis efeqtian funqciobas.

17 33-e punqti, 1980 weli.
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adamianis uflebaTa da ZiriTad

TavisuflebaTa klasifikaciisaTvis

eva gociriZe

cnobilia adamianis uflebaTa da ZiriTad TavisuflebaTa1 mravali klas-
ifikacia. TiToeuli maTgani gansxvavebuli niSniT xorcieldeba. ganm-
sazRvrelia, Tu ra udevs safuZvlad ama Tu im klasifikacias. Tu imis mixed-
viT vimsjelebT, romeli ufleba rodis warmoiSva, aucilebelia vcnoT
pirveli, meore da mesame Taobis uflebebi. Tu Sinaarsobrivi niSniT vim-
sjelebT, Znelad Tu avuvliT gverds uflebaTa dayofas politikur, samo-
qalaqo, socialur, ekonomikur, kulturul da sxva uflebebad. ukve didi
xania sayovelTao xmarebaSia iseTi cnebebi, rogoricaa: ̀ ZiriTadi uflebe-
bi~, ̀ klasikuri uflebebi~, ̀ koleqtiuri uflebebi~ da sxva.

winamdebare statiis interess warmoadgens adamianis uflebaTa iseTi
klasifikacia, romelic, erTi mxriv, saSualebas mogvcems swori warmodgena
viqonioT kerZo da sajaro interesis urTierTqmedebisa da urTierTTana-
fardobis Sesaxeb calkeuli kategoriis uflebebTan mimarTebiT, xolo, me-
ore mxriv, myar mecnierul safuZvelze dayrdnobiT uzrunvelvyoT am
uflebaTa swori gageba, ganmarteba da saimedo dacva saTanado samarTlebriv
sivrceSi. amjerad mxedvelobaSia evropis sabWos wevri saxelmwifoebi, anu
is qveynebi, romlebmac sxvadasxva dros moaxdines adamianis uflebaTa da
ZiriTad TavisuflebaTa dacvis evropis konvenciis ratificireba da war-
moadgenen am konvenciis maRal xelSemkvrel mxareebs.

aseTi klasifikaciis aucilebloba da mniSvneloba uSualod gamomdinar-
eobs evropuli konvenciis daniSnulebidan. vinaidan konvenciis amocanaa,
rom adamianis uflebaTa qmediTi dacva Tavisi kompetenciis farglebSi ga-
naxorcielos ara calmxrivad, e.i. ara maincdamainc erTi romelime modave
mxaris sasargeblod, aramed interesTa gonivruli gawonasworebisa da saami-
sod Tanazomier RonisZiebaTa ganxorcielebis gziT, amitom, sruliad kanon-
zomierad, moqmedebas iwyebs principi, romelsac pirobiTad SeiZleba di-
namikuri balansi ewodos. es imas niSnavs, rom, marTalia, balansi unda iqnes
miRweuli, magram sxvadasxva uflebasTan da viTarebasTan mimarTebiT erT-
gvarovnad ki ara, aramed gansxvavebulad, diferencirebulad, rasac
sakuTriv am uflebaTa ontologiuri buneba da misgan gamomdinare maTi sa-
kanonmdeblo konstruqcia gansazRvravs. es ki Tavis aucilebel wan-
amZRvrad moiTxovs konvenciiT gaTvaliswinebul uflebaTa Sesatyvis klas-
ifikacias.

dinamikuri balansis principze dayrdnobiT, adamianis uflebaTa da Zir-
iTad TavisuflebaTa dacvis evropis konvenciisa da misi gamoyenebis sasa-
marTlo praqtikis analizi saSualebas iZleva, dasaxuli amocanis Sesabam-
isad, gamoiyos sami ZiriTadi jgufi:

a) xelSeuvali, anu absoluturi uflebani;

1 simartivisaTvis SemdgomSi yvelgan moixsenieba, rogorc `adamianis uflebebi~.
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b) kvecadi, anu SefardebiTi uflebani;
g) daTqmiTi, anu kvalificiuri uflebani.
xelSeuvalia iseTi uflebebi, romlebic aranair pirobebSi SeiZleba

SeizRudos, TviT omisa da sagangebo viTarebis CaTvliT, da romelTa gawo-
nasworeba sazogado sajaro interesiT principulad dauSvebelia. aseTia:
sicocxlis ufleba (konvenciis me-2 muxli); wamebis, araadamianuri da dam-
amcirebeli mopyrobisa Tu sasjelis akrZalva (me-3 muxli); monobis akrZal-
va (me-4 muxlis pirveli punqti); sasjelis ukuqceviTi gamoyenebis akrZal-
va (me-7 muxli).

kvecadia iseTi uflebebi, romelTa mimarT erovnulma xelisuflebam
SeiZleba dauSvas garkveuli ukandaxeva mxolod omis an sxva sagangebo vi-
Tarebis dros, anda gansazRvruli garemoebebis arsebobisas, romlebic,
rogorc wesi, Sesabamis muxlebSia miTiTebuli. am uflebaTa SezRudva, raime
sajaro interesis zogad safuZvelze miTiTebiT, dauSvebelia. maT ricxvs
ganekuTvneba: iZulebiTi Sromis akrZalva (me-4 muxlis me-2 da me-3 punqte-
bi); Tavisuflebis ufleba (me-5 muxli); azris Tavisufleba (me-9 muxlis pirve-
li punqti); azris gamoxatvis Tavisufleba, magram ara religiuri aRmsare-
blobisa (me-9 muxlis, 1-li nawili); qorwinebis ufleba (me-12 muxli); ga-
naTlebis ufleba (1-li oqmis me-2 muxli); Tavisufali arCevnebis ufleba (1-
li oqmis me-3 muxli); sikvdiliT dasjis akrZalva (me-6 oqmi); samarTliani
sasamarTlo ganxilvis ufleba (me-6 muxli), magram mxolod nawilobriv, rad-
gan an uflebis erTi aspeqti, kerZod, saqmis saqveynod ganxilvis ufleba,
Tavisi arsiT, daTqmiTia da SeiZleba SeizRudos sajaro an sxva pirTa in-
teresebis Sesabamisad.2

am da daTqmiT uflebaTa Soris gansxvaveba imaSi mdgomareobs, rom am
uflebaTa SezRudvas mxolod maSin SeiZleba hqondes gamarTleba, rodesac
arsebobs omis an sxva sagangebo viTareba an rodesac sakuTriv Sesabamisi
muxlebi iTvaliswinebs teqstualurad da mkafiod konkretul garemoebebs,
romelTa arsebobisas isini SeiZleba SeizRudos. magaliTad, konvenciis me-
4 muxlis me-2 punqti krZalavs iZulebiT Sromas, magram imave muxlis me-3
punqti iqve uSvebs ramdenime gamonakliss. aseve, me-5 muxlis 1-li nawili
iTvaliswinebs pirovnebis Tavisuflebisa da usafrTxoebis uflebas, magram
2 es ufleba SeiZleboda sruliad damoukidebel kategoriadac gamogveyo, rogorc erTgvari
sui generis. amis sakmao safuZvels iZleva strasburgis sasamarTlo praqtika. saqme is aris,
rom Seiqmna precedenti, romlis Tanaxmad, me-6 muxlSi sasamarTlom `amoikiTxa~ sxva ram-
denime SezRudvac. saxeldobr, man me-6 muxlis me-3 nawilis darRvevad miiCnia erovnuli
sasamarTlos mier anonimur mowmeTa gamoyeneba, romelTac seriozuli safrTxe emuqrebo-
daT: `... me-6 muxli marTlac ar moiTxovs eqspliciturad mowmeTa interesis gaTval-
iswinebas sazogadod. [.... magram maTi sicocxle, Tavisufleba da usafrTxoeba SesaZloa
gansacdelSi aRmoCndes. amis sawinaaRmdegod, samarTliani sasamarTlo ganxilvis principi
aseve moiTxovs, rom Sesabamis SemTxvevaSi dacvis interesebi (am SemTxvevaSi es igive
marTlmsajulebis sajaro interesia – e.g.) gawonaswordes im mowmeTa an dazaralebulTa
sasargeblod, romlebic Cvenebis misacemad arian gamoZaxebulni. ix. Doorson v. Netherlands
(1996) 22 EHRR 330. aseTive gamonaklisi daamkvidra strasburgis sasamarTlom mcirewlo-
vani da umweo mowmeebis anonimurobis daSvebiT marTlmsajulebis sajaro interesis sapir-
ispirod. ix. X and Y  v. UK (1993) 5 EHRR CD 113. aqve xazgasmiT unda aRiniSnos, rom amdagvari
SezRudvebi erTob momWirneobas moiTxovs da gamoiyeneba oden aucileblobisa da Tanazomiere-
bis pirobaTa umkacresi dacviT. metic, saboloo jamSi, swored isini gansazRvravs me-6 muxlis
moqmedebis farglebs da aramc da aramc ar unda moxdes maTi aRreva daTqmiT uflebebSi.
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momdevno debuleba Seicavs amomwurav nusxas garemoebebisa, romelTa ar-
sebobisas es ufleba SeiZleba SeizRudos. Tu es SesaZlebeli SezRudva
aSkarad da cxadad ar iqneboda Camoyalibebuli sakuTriv muxlis teqstSi,
maSin, daTqmiTi uflebebisagan gansxvavebiT, dauSvebeli gaxdeboda mocemu-
li uflebis SezRudvis gamarTleba raime sajaro interesze dayrdnobiT.

daTqmiTi uflebebi konvenciaSi pozitiuri formiTaa Camoyalibebu-
li, Tumca eqvemdebareba SezRudviT pirobebs (daTqmebs),3 romelTa ZaliT
saerTo sajaro interesi mxedvelobaSi unda iqnes miRebuli. esenia: piradi
da ojaxuri cxovrebis daculobis ufleba (me-8 muxli); religiisa da rwme-
nis Tavisufleba (me-9 muxlis me-2 punqti); azris gamoxatvis Tavisufleba
(me-10 muxli); gaerTianebis Tavisufleba (me-11 muxli); da sakuTrebis ufleba
(1-li oqmis 1-li muxli).

zemoT aRniSnuli daTqmebis gamoyeneba e.w. ̀ daTqmiTi uflebebis~ mima-
rT gadamwyvet mniSvnelobas iZens strasburgis sasamarTlo praqtikaSi,
romelic dasabamidan dRemde ganuxrelad moiTxovs, rom am uflebaTa
SezRudva mxolod maSin iqnes Sewynarebuli, Tu is, vinc SezRudvas axor-
cielebs,4 daamtkicebs, rom:

a) swored es SezRudva, Tanac mocemul konkretul SemTxvevaSi, ̀ kano-
niTaa gaTvaliswinebuli~. es mxolod imas rodi niSnavs, rom igi ubralod
Sidasaxelmwifoebrivi samarTliT iyos gaTvaliswinebuli. Semdegi damate-
biTi moTxovnebic unda iyos dakmayofilebuli: `kanoni~ unda akmay-
ofilebdes `xelmisawvdomobisa~ da `ganWvretadobis~ kriteriumebs, rac
imas niSnavs, rom misi azri advilad gasagebi unda iyos adamianebisaTvis,
xolo misi darRvevis Sedegebi ki – advilad ganWvretadi. kanoni naTlad da
mkafiod unda iyos Camoyalibebuli. misi normebi unda iyos cxadi, konkret-
uli, ar iZleodes sxvadasxvagvari ganmartebisa da maTi borotad gamoyenebis
SesaZleblobas. individualur uflebaTa SezRudva, rodesac es aucilebe-
lia, unda xdebodes mxolod iseTi kanonis safuZvelze, romelic ar qmnis
safrTxes uflebaTa metismeti SezRudvisaTvis. mkacrad unda iyos gan-
sazRvruli, Tu rodis, ra pirobebSi, ra viTarebaSi da ra vadiT aris Sesa-
Zlebeli individualur uflebebSi Careva. kanoni unda qmnides srul garan-
tias uflebaTa dacvis sferoSi.5 ase rom, esa Tu is samarTlebrivi norma,
evropis konvenciisa da Sesabamisi samosamarTlo iurisprudenciis gagebiT,
ver ganixileba ̀ kanonad~, Tu igi mkafiod ar gansazRvravs, rodis, ra pirobe-
bis arsebobisas Seefardeba igi ama Tu im konkretul SemTxvevas, ar aZlevs
adamians imis SesaZleblobas, rom Tundac iuridiuli rCeva-darigebis safuZ-
velze gansazRvros, Tu romeli da rogori qmedeba CaiTvleba samarTaldar-

3 daTqmebs, romlebsac sakuTriv konvencia iTvaliswinebs ama Tu im uflebasTan an muxlTan
mimarTebiT, cxadia, sruliad sxva Sinaarsobrivi datvirTva aqvs da araferi esaqmeba xe-
lSemkvrel saxelmwifoTa daTqmebTan, risi uflebac maT eniWeba konvenciis 57-e (uwindeli
46-e) muxlis safuZvelze. SedarebisaTvis am sakiTxze uaxles literaturaSi ix. Leach
Philip; Taking a Case to The European Court of Human Rights, 2001, 193. ix. agreTve, strasburgis
sasamarTlos bolo drois Sesabamisi iurisprudencia: Fisher v. Austria (1995) 20 EHRR 349,
para. 41; Belilos v. Switzerland (1988) 10 EHRR 466, para. 55.
4  es SeiZleba iyos rogorc organo, uwyeba an dawesebuleba (mag., parlamenti, sakrebulo),
ise individi (mag., Tanamdebobis piri _ prezidenti, mosamarTle, ministri, prokurori).
5 Kruslin v. France, 1990; Leander v. Sweden, 1987.

adamianis uflebaTa da ZiriTad TavisuflebaTa klasifikaciisaTvis
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Rvevad da, Sesabamisad, ganWvritos Tavisi moqmedebis iuridiuli Sedegebi.6

b) SezRudva isaxavda ̀ marTlzomier mizans~, anu erT-erTs im mizanTa-
gan, romlebic CamoTvlilia muxlebSi: 8(2), 9(2), 10(2), 11(2). esenia: 1) erovnu-
li uSiSroebis interesebi; 2) teritoriuli mTlianoba an sazogadoebrivi
usafrTxoeba; 3) uwesrigobisa da danaSaulis Tavidan acileba; an 4) janm-
rTelobis, zneobis an sxva pirTa uflebebis dacva; 5) marTlmsajulebis av-
toriteti da miukerZoebloba da sxva. yvela maTgani eqvemdebareba SezRud-
viT ganmartebas in dubio pro libera principis Sesabamisad.

g) SezRudva ̀ aucilebelia demokratiul sazogadoebaSi~. es moTxovna
maSin CaiTvleba dakmayofilebulad, Tu is, vinc daTqmiTi uflebis SezRud-
vas axorcielebs, SeZlebs daamtkicos, rom SezRudva nakarnaxevia `mwvave
sazogadoebrivi saWiroebiT~, romelic, Tavis mxriv, Tanazomieria am
saWiroebisaTvis dasaxuli miznisa. sxvanairad, SezRudva unda iyos auci-
lebeli da Tanazomieri. sityva - ̀ aucilebeli~, am konteqstSi rodi niSnavs
`gardauvals~, Tumca arc iseTi tevadi da moqnilia, rogorc ̀ safuZvliani~,
`gonivruli~ an ̀ sasurveli~.

Tu ramdenad Tanazomieria miRebuli zoma ̀ mwvave sazogadoebrivi
saWiroebisa~, yovelTvis advili Sesafasebeli ar aris. zogjer aucilebe-
li xdeba damatebiTi kriteriumebis gamoyeneba. magaliTad: 1) iyo Tu ara
gatarebuli RonisZieba ̀ Sesatyvisi (relevanturi) da sakmarisi~? 2) xom ar
arsebobda sxva alternativa, romelic naklebad SezRudavda adamianis
uflebas? 3) iyo Tu ara gadawyvetilebis miRebisas daculi proceduruli
wesebi? 4) arsebobda Tu ara saimedo garantiebi Seqmnili mdgomareobis
borotad gamoyenebis sawinaaRmdegod? an 5) saerTod ararad xom ar aqcev-
da mocemuli konkretuli SezRudva konvenciiT daculi konkretuli
daTqmiTi uflebis ̀ mTel dedaazrs~?

d) SezRudva ar aris diskriminaciuli. aq igulisxmeba sxvadasxva kate-
goriis adamianTa mimarT sxvadasxvagvari mopyroba an damokidebuleba,
rasac ar aqvs ̀ obieqturi da gonivruli~ gamarTleba.7 am mxriv, gansakuTre-
buli dabejiTebiTa da gamowvlilviT strasburgis sasamarTlo praqtikaSi
xdeba SesaZlo diskriminaciis gamorkveva sqesisa da rasobrivi warmomav-
lobis safuZvelze.8

am mokle da sqematuri mimoxilvidanac ki cxadi xdeba, Tu raoden
mravalferovani, rTuli da winaaRmdegobrivia adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis evropis konvenciis moqmedebis areali, romel-
ic droTa ganmavlobaSi kidev ufro farTovdeba da Rrmavdeba.9 amitom am
sivrceSi Tundac mciredi sicxadis Setana marto mecnieruli codnisa da
dagrovili praqtikuli gamocdilebis sistematizaciisaTvis ki ar aris mniS-
vnelovani, aramed imisTvisac, rom rac SeiZleba male iqnes daZleuli sa-
zogadoebaSi aqa-iq fexmokidebuli erTob zerele Sexedulebebi adamianis
uflebaTa da maTi dacvis saerTaSoriso-samarTlebrivi meqanizmebis Sesaxeb.

6  SW v. United Kindgom , 1995; Goodwin v. Untied Kingdom, 1996.
7 Belgain Linguistic case (No. 1) 1967 EHRR 241.
8 Abdulaziz, Kabales and Balkandali v. UK (1985) 7 EHRR 471.
9 amis dasturad mravali garemoeba metyvelebs. Tumca TvalsaCinoebisaTvis erTi maTganis
moxseniebac ki savsebiT sakmarisia. es aris me-12 oqmis miReba, romelic mniSvnelovnad
afarToebs evropuli konvenciis moqmedebis ares.
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adamianis uflebebis SezRudva

da Tanazomierebis principi

levan izoria

saqarTveloSi adamianis uflebebis efeqtiani dacvis erT-erTi mniS-
vnelovani aspeqti sakonstitucio sasamarTlos praqtikis, misi gadaw-
yvetilebebis daxvewa da srulyofaa. saboloo jamSi swored sakonstitu-
cio sasamarTlo adgens konstituciiT ganmtkicebuli adamianis uflebebis
farglebsa da moculobas. aRniSnuli farglebis safuZvelze ganisazRvre-
ba adamianis uflebebSi saxelmwifos mxridan ukanono Carevis SemTxvevebi.
bunebrivia, ibadeba kiTxva, Tu ra kriteriumebiT unda gansazRvros
saqarTvelos sakonstitucio sasamarTlom mocemuli SemTxvevebi.

adamianis ZiriTad uflebebSi saxelmwifos ukanono Carevis dasadgenad
saqarTvelos sakonstitucio sasamarTlom Tavisi gadawyvetilebebis samo-
tivacio nawilSi Tanazomierebis principiT unda ixelmZRvanelos. am prin-
cipis funqcia, zogadad, saxelmwifo xelisuflebisaTvis garkveuli
sazRvrebis dadgenaSi, xolo konkretulad - saxelmwifos mier adamianis
uflebebis SezRudvis farglebis gansazRvraSi mdgomareobs.

winamdebare statia mimoixilavs Tanazomierebis principis konstituci-
ur safuZvlebs, mis Sinaarssa da mniSvnelobas.

I. Tanazomierebis principi, rogorc konstituciuri kontr-

olis masStabi

Tanazomierebis principi konstituciuri kontrolis mniSvnelovani
elementia. yvela normatiuli aqtis konstituciurobis Semowmeba aRniSnul
princips unda emyarebodes. terminologiurad Tanazomierebis princips
sxvadasxva sinonimiT aRniSnaven, maT Soris, zomaze metis akrZalva, Sesa-
bamisi, gonivruli, proporciuli.1

germaniis, avstriis, Sveicariis, safrangeTisa da italiis samarTlebriv
sistemebTan erTad, man saerTaSoriso samarTalSic mtkice adgili
daimkvidra.2 igi adamianis uflebaTa evropuli sasamarTlos praqtikis ganuy-
ofel nawils warmoadgens.3

II. Tanazomierebis principis konstituciuri da zogadTeor-

iuli safuZvlebi

1. saqarTvelos konstituciaSi Tanazomierebis principi calke normad
ar aris ganmtkicebuli. magram aqedan ar SeiZleba naadrevad davaskvnaT,

1 Jakobs, Der Grundsatz der Verhältnismäßigkait, DVBl 1985, S. 97.
2 Stern, Übermassverbot and Abwägungsgebot, in: Staatsrecht III, 1994, S. 761 ff.
3 Bleckmann, Begründung und Anwendungsbereich des Verhältnismäßigkeitsprinzips, JuS 1994, S. 178.
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rom igi konstituciur mniSvnelobas moklebulia. miuxedavad imisa, rom
evropis umravles qveyanaSi Tanazomierebis principi konstituciaSi aseve
ar aris formulirebuli, mas konstituciuri mniSvnelobis principad aRi-
areben.

ase magaliTad, germaniaSi Tanazomierebis principis konstituciuri
mniSvnelobis dasabuTebis TvalsazrisiT pirvelad samecniero liter-
aturam Tqva Tavisi sityva. krausis 1953 wlis disertaciam4 igi administraci-
uli samarTlidan konstituciur doneze aiyvana. aRniSnuli pozicia 60-iani
wlebis dasawyisSi lerxes naSromma ganamtkica.5 gadamwyveti sityva am mima-
rTulebiT germaniis federalur sakonstitucio sasamarTlos ekuTvnis. 60-
iani wlebis bolos man calsaxad aRiara Tanazomierebis principis konsti-
tuciuri mniSvneloba da aRniSna, rom igi konstituciaSi ganmtkicebuli sa-
marTlebrivi saxelmwifos principidan da ZiriTadi konstituciuri ufle-
bebis arsidan gamomdinareobs.6 adamianis uflebaTa evropuli sasamarTloc
msgavsad asabuTebs Tanazomierebis principis normatiul mniSvnelobas.
aRniSnuli argumentacia, Tanazomierebis principis konstituciuri mniS-
vnelobis dasabuTebis TvalsazrisiT, unda gaiTvaliswinos aseve saqarTve-
los sakonstitucio sasamarTlom.

2. zogadTeoriul aspeqtSi Tanazomierebis principi samarTlis prin-
cips warmoadgens. es ukanaskneli xasiaTdeba rogorc umaRlesi rangis sa-
marTlis wyaro, romelic samarTlianobis ideidan gamomdinareobs.7 samarT-
lis principebi samarTlis sistemis materialuri safuZvelia. normaTa ier-
arqiaSi maT umaRlesi rangi eniWebaT. sxva samarTlis wyaroebi ar SeiZleba
maTTan winaaRmdegobaSi movides. amasTan, samarTlis principebs subsidi-
uri mniSvneloba aqvT, rac imas niSnavs, rom maTi konkretuli sazogadoe-
brivi urTierTobebisaTvis Sefardeba mxolod mas Semdegaa SesaZlebeli,
rodesac ar arsebobs konkretuli samarTlis norma, romelic aRniSnul sa-
zogadoebriv urTierTobebs moawesrigebs. samarTlis principebi samarTlis
normebisagan imiT gansxvavdeba, rom isini konkretul faqtobriv Semadgen-
lobas ar Seicaven. amdenad, gansazRvrul faqtobriv SemadgenlobasTan maTi
uSualo Sefardeba SeuZlebelia. isini ufro metad garkveuli samarT-
lebrivi Rirebulebis optimizaciaa, romelTa gamoyeneba normis msgavsad
ara savaldebulo, aramed SesaZlebelia.8

III. Tanazomierebis principis Sinaarsi

miuxedavad imisa, rom Tanazomierebis principis Sinaarsi, samarTlis
normisagan gansxvavebiT, moklebulia konkretul faqtobriv Semadgenlo-
bas, SeiZleba misi ZiriTadi struqturuli elementebis gamoyofa. esenia:

4 Kraus, Der Grundsatz der Varhältnismäßigkeit, 1955.
5 Lerche, Übermaß und Verfassngsrecht, 1961.
6 BVerfGE 19, 342 (348).
7 Jakobs, Der Grundsatz der Verhältnismäßigkeit, DVBl 1985, S. 98.
8 Alexy, Zum Begriff des Rechtsprinzips, Rechtstheorie, Beiblatt 1 (1979), S. 63.
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dasaSvebobis, aucileblobisa da Sesabamisobis, anu proporciulobis, ele-
mentebi.9 Tanazomierebis principis aRniSnuli elementebi saqarTvelos
sakonstitucio sasamarTlom normatiuli aqtebis konstituciurobis dad-
genisas unda gaiTvaliswinos. am sakiTxs qvemoT daeTmoba yuradReba,
winamdebare TavSi ki ganixileba Tanazomierebis principis elementebi nor-
matiul aqtebTan mimarTebiT.

1. dasaSveboba

normatiuli aqtis konstituciurobis dadgenis TvalsazrisiT, Tana-
zomierebis principis uwinaresi moTxovnaa, rom normatiuli aqti garkveu-
li miznis misaRwevad misaRebi saSualeba iyos. e.i. normatiuli aqti, anu sa-
Sualeba, romelic miznis miRwevas arTulebs an mas SeuZlebels xdis, dauS-
vebelia da, Sesabamisad, arakonstituciuria.10

magaliTi: normatiuli aqtis safuZvelze tyis ganadgurebis SeCerebi-
sa da misi SenarCunebis mizniT satransporto saSualebebisTvis siCqaris
SezRudva maSin iqneba misaRebi, Tu siCqaris SezRudviT gamowveuli gamon-
abolqvis Semcireba tyis SenarCunebasTan iqneba uSualo kavSirSi. am SemTx-
vevaSi, saSualebas normatiuli aqti, kerZod ki satransporto saSualebeb-
isTvis siCqaris SezRudvis moTxovna, warmoadgens, xolo mizans -
ekologiuri interesi, kerZod, tyis mdgomareobis SenarCuneba.

saSualebis dasaSveboba ar niSnavs mis mizanSewonilobas. sakiTxi imis
Sesaxeb, aris Tu ara normatiuli aqti dasaSvebi mis mier dasaxuli miznis
misaRwevad, sasamarTlo kontrols eqvemdebareba. mizanSewonilobis sak-
iTxi ki arasamarTlebrivi Sefasebis sagania.

2. aucilebloba

Tanazomierebis principis meore elementis mixedviT, normatiuli aqti
aucilebeli unda iyos dasaxuli miznis misaRwevad. aucilebelia is norma-
tiuli aqti, romelic miznis misaRwevad yvelaze naklebi zianis momtania
rogorc sazogadoebisaTvis, ise TiToeuli adamianisaTvis.11

zemoT aRniSnuli magaliTis safuZvelze, satransporto saSualebebi-
sTvis siCqaris SezRudva maSin ar iqneba aucilebeli, Tu axali mcenareebis
dargviT isedac SesaZlebelia tyis SenarCuneba. am SemTxvevaSi tyis mdgo-
mareobis SenarCuneba iseTi saSualebiTaa SesaZlebeli, romelic rogorc
moqalaqes, ise sazogadoebas yvelaze nakleb zians moutans. amdenad, sa-
transporto saSualebebisTvis siCqaris SezRudva ar iqneba aucilebeli
aRniSnuli miznis misaRwevad.

dasaSvebobis da aucileblobis elementebs ara aqvT erTi da igive mniS-
vneloba. mxolod is, rac misaRebia, SeiZleba iyos aucilebeli. rac aucile-

9 Pieroth/Schlink, Staatsrecht II, 1997, S. 65.
10 iqve, gv. 66.
11 Grabitz, Der Grundsatz der Verhältnismäßigkeit in der Rechtsprechung des Bundesverfassungsgerichts,
AöR 1983, S. 568 ff.
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belia, ar SeiZleba iyos dauSvebeli. sistemuri TvalsazrisiT, aucileblo-
bis elements, dasaSvebobis elementTan SedarebiT, upiratesi mniSvneloba
aqvs: saSualebis aucileblobis dadgena mxolod misi dasaSvebobis SemTx-
vevaSia SesaZlebeli, magram Tavad dasaSvebobis dadgena yovelTvis ar aris
misi aucileblobis safuZveli.

3. proporciuloba

Tanazomierebis principis mesame elements proporciulobis kriteri-
umi warmoadgens. igi gansazRvravs damokidebulebas mizansa da saSualebas
Soris, kerZod ki adgens, imyofeba Tu ara saSualebiT, e.i. normatiuli aqtiT,
gamowveuli uflebis SezRudva SezRudvis mizanTan proporciul, Tanazom-
ier damokidebulebaSi. am TvalsazrisiT gadamwyveti sityva SezRuduli
sikeTisa da SezRudvis miznis Sefasebas, kerZod maT Sepirispirebas ekuTv-
nis. man unda uzrunvelyos, rom erTi sikeTe ar iqneba calmxrivad, meore
sikeTis xarjze, araproporciulad Sefasebuli.12

IV. Tanazomierebis principi, rogorc adamianis uflebebis

SezRudvis farglebis dadgena

saqarTvelos sakonstitucio sasamarTlom Tanazomierebis principis
konstituciuri mniSvneloba normatiuli aqtebiT adamianis uflebebis
SezRudvis farglebis dadgeniT unda warmoaCinos. am TvalsazrisiT, Tana-
zomierebis principi sakanonmdeblo xelisuflebas adamianis uflebebis
SezRudvisas garkveul CarCoSi aqcevs. misi gansakuTrebuli roli im Ziri-
Tad konstituciur uflebebTan mimarTebiT gamoixateba, romlebic mocemu-
li SezRudvis uSualo kanonismier daTqmas axdens. Tumca igi aseve im konsti-
tuciur uflebebTanac gamoiyeneba, romelTac ar aqvT aRniSnuli daTqma.

kanonmdeblis mier adamianis uflebebis SezRudvis sferoSi Tanazom-
ierebis principis gamoyeneba sajaro da kerZo interesebis Sejerebas iTx-
ovs. samarTlebriv saxelmwifod organizebuli sazogadoebis TiToeuli
wevri imis molodinSia, rom sazogadoebaSi sikeTeTa ganawileba samarTliani
iqneba.13 adamianis uflebebisa da, Sesabamisad, kerZo interesebis sakanonm-
deblo SezRudva mxolod sazogadoebrivi interesebis safuZvelzea gama-
rTlebuli. ar SeiZleba moqalaqis individualuri sferos imaze meti mocu-
lobiT SezRudva, vidre es aucilebelia.14 rac ufro ereva kanonmdebeli
adamianis Tavisufali ganviTarebis elementarul sferoebSi, miT ufro did-
ia misi gamarTlebis moTxovnebi. adamianis konstituciuri uflebebis
SezRudvis kanonismieri daTqmiT, konstituciis Semoqmedma adamianis ufle-
bebis sferoSi pirovnebisa da saxelmwifos damokidebuleba gansazRvra. am
daTqmis safuZvelze kanonmdebels ufleba aqvs kanonis formiT gamoxatos
sajaro interesebi, raTa am gziT adamianis uflebebis farglebi naTelyos.

12 Stern, Übermassverbot und Abwägundsgebot, in: Staatsrecht III, 1994, S. 761 ff.
13 Dreier, Recht und Gerechtigheit, in: Einführung in das Recht, 1991, S. 95ff.
14 Häberle, AöR 1970, S. 86 ff; dens., Öffentliches Interesse als juristisches Problem, 1970.
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Tanazomierebis principis elementebis sakanonmdeblo xelisufleba-

ze zemoqmedebis sakiTxis gasaSuqeblad pirvel rigSi saWiroa adamianis
uflebebis dacvis sferos, adamianis uflebebis SezRudvisa da am SezRud-
vis konstituciuri gamarTlebis sakiTxebis ganxilva.

1. adamianis uflebebis dacvis sfero
adamianis uflebebis dacvis sfero Tavisi SinaarsiT, gansakuTrebiT ki

adamianis uflebebis mier daculi obieqtiT, unda ganisazRvros. am Tval-
sazrisiT, mniSvnelovan rols adamianis uflebebis Sinaarsis interpreta-
cia asrulebs. aRniSnuli interpretaciis Taviseburebas is ganapirobebs,
rom igi xSirad adamianis uflebebis dacvis obieqts iseTi cnebebiT axasi-
aTebs, rac aSkarad gansxvavdeba sayofacxovrebo terminologiisagan. magal-
iTad, iseTi ufleba, rogoricaa sicocxlis ufleba, SeiZleba interpret-
aciis safuZvelze Canasaxzec gavrceldes.

adamianis uflebis dacvis sferos dadgena xSirad SeuZlebelia erTi
izolirebuli uflebis safuZvelze. igi, sistemuri ganmartebiT, xSirad sxva
ZiriTad uflebebTan da konstituciur principebTan erTad unda gan-
isazRvros. adamianis uflebaTa interpretaciisa da, Sesabamisad, maTi
dacvis sferos gansazRvris TvalsazrisiT udidesi mniSvneloba eniWeba sa-
konstitucio sasamarTlos gadawyvetilebebs. am saqmeSi didia aseve samec-
niero literaturis roli.

2. adamianis uflebis SezRudva
klasikuri gagebiT, adamianis ZiriTadi uflebebis dacvis sferos

SezRudvas saxelmwifo axdens iseTi samarTlebrivi aqtis safuZvelze,
romelic uSualod, sabolood da imperatiulad garkveuli ZiriTadi ufleb-
is SezRudvazea orientirebuli.15

adamianis uflebebis SezRudvis klasikuri cneba oTxi elementisagan
Sedgeba:
− pirvel rigSi, is iTxovs, rom aRniSnuli SezRudva normatiuli aqtis

safuZvelze moxdes;

− SezRudva atarebs saboloo xasiaTs, Tu saxelmwifos ganzrax, gamiznu-
lad surs adamianis uflebis SezRudva;

− uSualoa SezRudva, rodesac saxelmwifos qmedeba pirdapir, uSualod
orientirebulia saziano Sedegze da rodesac igi saxelmwifo qmedebis
gaSualebul Sedegs ar warmoadgens;

− imperatiulia SezRudva, rodesac igi brZanebiT da iZulebiT unda ganx-
orcieldes.

3. adamianis uflebis SezRudvis konstituciuri gamarTleba

saxelmwifos mxridan adamianis uflebis SezRudvis SemTxvevaSi unda
dadgindes, aris Tu ara es SezRudva konstituciurad gamarTlebuli. pirv-

15 Iarass, in: Iarass/Pieroth, Grundgesetz für die Bundesrepublik Deutschland, 1997, S. 21.
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el rigSi gasarkvevia Tavad ZiriTadi uflebebis SezRudvis formaluri kon-
stituciuri safuZvlebi. am TvalsazrisiT, SeiZleba gamoiyos sami jgufi:
konstituciaSi adamianis uflebebis SezRudvis kanonismieri daTqma, ad-
amianis uflebebis uSualo konstituciuri kriteriumebiT SezRudvis safuZ-
vlebi da adamianis uflebebis konstituciis imanenturi principebiT
SezRudvis safuZvlebi.

konstituciaSi adamianis uflebebis SezRudvis kanonismieri daTqmis
mixedviT, adamianis uflebebSi saxelmwifos Careva uSualod kanoniT unda
iyos gaTvaliswinebuli an igi kanonis safuZvelze unda sruldebodes (mag.,
saqarTvelos konstituciis me-20 muxlis me-2 punqti). adamianis uflebebis
kanonismieri SezRudvis safuZvlebSi konstitucia kanonTan erTad pirda-
pir awesebs im konkretul pirobebsa Tu miznebs, romlebzec kanoni unda
iyos orientirebuli (mag., konstituciis 21-e muxlis me-2 da me-3 punqtebi,
22-e muxlis me-3 punqti, 24-e muxlis me-3 da me-4 punqtebi, 25-e muxlis me-5
punqti). kanonismieri daTqmis safuZvelze adamianis uflebebSi saxelmwi-
fos Careva iqneba formalurad konstituciuri, Tu igi uSualod kanoniT
aris gaTvaliswinebuli an kanonis safuZvelze sruldeba.

adamianis uflebebis uSualo konstituciuri SezRudvis safuZvlebi
Tavad gansazRvravs adamianis uflebebSi Carevis winapirobebsa da krite-
riumebs. magaliTad, sxvaTa uflebebis Selaxvis SemTxvevaSi konstituciis
me-19 muxlis me-3 punqti adgens amave muxlis 1-el da me-2 punqtebSi CamoTv-
lil uflebaTa SezRudvis SesaZleblobas. adamianis uflebebis uSualo
konstituciuri SezRudvis safuZvlebi mocemulia konstituciis 23-e mux-
lis me-3 punqtSi, 25-e muxlis 1-el punqtSi, 26-e muxlis me-3, me-4 da me-5
punqtebSi, 28-e muxlis me-2 punqtSi da sxv. adamianis uflebebSi uSualo
konstituciuri SezRudvis safuZvelze saxelmwifos Careva formalurad
iqneba konstituciuri, Tu igi konstituciaSi uSualod gansazRvrul wina-
pirobebs akmayofilebs.

adamianis uflebebi, romlebic arc kanonismier da arc uSualod kon-
stituciiT gansazRvrul Carevebs eqvemdebareba, SeiZleba konstituciis
imanenturi principebiT SeizRudos (mag.: konstituciis me-16 muxli). aRniS-
nuli principebia, magaliTad, samarTlebrivi, socialuri saxelmwifos da
Tavad adamianis uflebebis principebi. am SemTxvevaSi adamianis uflebebSi
saxelmwifos Careva formalurad iqneba konstituciuri, Tu igi konsti-
tuciis imanenturi principebis konkretizacias warmoadgens.

adamianis uflebebis SezRudvis aRniSnuli konstituciuri safuZvle-
bi mxolod formalur mxares exeba. Sesabamisad, sakanonmdeblo xelisufleb-
is mxridan adamianis uflebis SezRudva konstituciuria, Tu konstitucia
TviTon iZleva aseTi SezRudvis kanonismier daTqmas. rac Seexeba Tavad kano-
nis materialur siswores, misi konstituciurobis sakiTxs, anu imis garkve-
vas, icavs Tu ara sakanonmdeblo xelisufleba adamianis konstituciuri
uflebebis farglebsa da moculobas, amas adamianis uflebebis SezRudvis
konstituciuri safuZvlebi ar gansazRvravs. am TvalsazrisiT, swored Tana-
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zomierebis principis mniSvnelobaa TvalsaCino. rogorc konstituciuri
principi, igi sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisufleb-
is mier adamianis uflebebSi Carevas zRudavs. is uzrunvelyofs, erTi mxriv,
Tavisuflebis da, meore mxriv, Tavisuflebis SezRudvis erTgvar gawonas-
worebul, Tanazomier damokidebulebas da adamianis uflebebis zomaze
metad SezRudvas krZalavs.16 amdenad, Tanazomierebis principi adamianis
uflebebis formaluri SezRudvis materialuri sisworis konstituciuri
sazomi da kriteriumia. konstituciuri kontrolis TvalsazrisiT, mas gad-
amwyveti mniSvneloba eniWeba.

saboloo jamSi, saxelmwifos mier adamianis uflebis SezRudvis kon-
stituciuri gamarTleba Tanazomierebis principzea damokidebuli. Tu ad-
amianis uflebebis SezRudvis mizniT saxelmwifos mier gamocemuli norma-
tiuli aqti Tanazomierebis principis samive elementis moTxovnebs Tanamim-
devrulad akmayofilebs, maSin misi konstituciurobac uzrunvelyofil-
ia, e.i. aRniSnuli aqti konstituciuri gamarTlebis aspeqtiT, pirvel rigSi,
dasaxuli miznis misaRwevad unda iyos dasaSvebi; meore, igi unda iyos auci-
lebeli, anu minimaluri zianis momtani, dabolos, proporciuli, anu
SezRudviT gamowveuli zianisa da SezRudvis miznis Tanazomieri Sefarde-
bis garanti.

V. Sepirispireba, rogorc Tanazomierebis principis mniS-

vnelovani elementi

Tanazomierebis principis pirveli ori elementis _ dasaSvebobisa da
aucileblobis _ gansazRvra ar aris imdenad problematuri, rogorc mesame
elementis, proporciulobis Sinaarsis dadgena. zogadad, proporciulo-
bis elementis mniSvneloba sxvadasxva dapirispirebul sikeTeTa Soris
wonasworobis damyarebaSi mdgomareobs.17 adamianis uflebebTan mimarTe-
biT, es sikeTeebia, erTi mxriv, Tavad ZiriTadi ufleba da, meore mxriv, is
Rirebuleba, romlis gamoc adamianis ufleba izRudeba.

aRniSnul sikeTeTa Tanazomieri damokidebulebis winapiroba sikeTe-
Ta Sepirispirebaa.18 Sepirispireba, TavisTavad, iuridiuli meTodologiis
centraluri Temaa. rogorc sapirispiro interesebis Tanazomieri Sejereb-
is masStabi, sikeTeTa Sepirispireba udides mniSvnelobas adamianis ufle-
bebis sferoSi iZens. mas xSirad ̀ konstituciuri samarTlis meTodologiis
gasaRebsac” uwodeben.19

konstituciuri samarTlis farglebSi Sepirispirebis procesSi fasde-
ba is sikeTeebi, romlebic Tavad konstituciidan gamomdinareobs. Sepiri-
spirebis mizani maTi optimaluri gamovlinebaa. am miznis farglebSi ki pro-

16 Lerche, Übermaß und Verfassungsrecht, 1961.
17 Jakobs, Der Grundsatz der Verhältnismäßigkeit, 1985, S. 108f.; Schneider, Die Güterabwägung des Bundes-
varfassungsgerichts bei Grundrechtskonflikten, 1979, S. 211 f.; Schwabe, Probleme der Grundrechtsdogma-
tik, 1977, S. 320 f.
18 Larenz, Methodenlehre der Rechtswissenschaft, 1991, S. 418.
19 Schlink, Abwägung im Varfassungsrecht, 1976, S. 13.
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porciuloba asrulebs gadamwyvet rols. dauSvebelia sapirispiro sikeTe-
Ta Sejerebis procesSi erTi sikeTe meore sikeTis xarjze araproporciu-
lad iyos Sefasebuli. amdenad, iuridiuli Sepirispireba, Sejereba, saboloo
jamSi Tanazomier, proporciul Sefasebas niSnavs. am TvalsazrisiT, igi Tana-
zomierebis principebze, kerZod mis mesame elementze _ proporciulobis
moTxovnazea, orientirebuli.20

Tanazomierebis principis mesame elementis, proporciulobisa da, Se-
sabamisad, iuridiuli Sepirispirebis problema, rogorc dasawyisSi aRiniS-
na, misi Sinaarsis dadgenaSi mdgomareobs. proporciuloba ar SeiZleba Tavisi
Sinaarsis gansazRvrebis TvalsazrisiT orientirebuli iyos sxva kriteri-
umebze. igi Tavad gaxlavT interesTa Tanazomieri Sefasebis sazomi, magram
es sazomi ar aris absoluturad gansazRvruli da statikuri. igi konkret-
ul sazogadoebriv urTierTobasTan mimarTebiT mudam dinamikuri da Se-
fardebiTia, absoluturia mxolod proporciulobis mudmivi moTxovna.
Tavad Sefasebis Sinaarsi im konkretul faqtzea damokidebuli, romlis mi-
marTac gamoiyeneba Tanazomierebis principi, anu im konkretuli interese-
bis xasiaTsa da mniSvnelobaze, romelTa urTierTdamokidebuleba Sejere-
buli da gawonasworebuli TanafardobiT unda mowesrigdes.

magaliTad, sakuTrebis SezRudvis sferoSi kanonmdeblis uflebam-
osileba miT ufro didia, rac metia konkretuli sakuTrebis obieqtis so-
cialuri funqcia. Tavad sakuTrebis uflebis socialuri funqciis dadgeni-
saTvis ki mniSvnelovania, Tu ramdenad exeba es sakuTreba sazogadoebriv
interesebs. magaliTad, miwis sakuTreba, garemos dacvis TvalsazrisiT, ex-
eba sazogadoebriv interesebs da, Sesabamisad, socialuri funqciiTaa
datvirTuli, gansxvavebiT, magaliTad, wignebsa Tu tanisamosze sakuTreb-
isagan. kanonmdeblis uflebamosilebac sakuTrebis SezRudvis sferoSi mx-
olod sakuTrebis socialuri funqciis adekvaturi da, Sesabamisad, pro-
porciuli unda iyos. sakuTrebis SezRudva ar SeiZleba imaze meti moculo-
biT, rasac konkretuli situaciaSi sazogadoebrivi interesi iTxovs.

iq, sadac RirebulebaTa Sefaseba xdeba, deduqcia damarcxebisTvis
aris ganwiruli. iuridiuli Sepirispireba mosamarTlis argumentebisa da
Sexedulebebis arCevis procesia, romelic yovelTvis konkretul faqtze,
anu konkretul interessa Tu uflebaze aris damyarebuli.21 mosamarTles
SeuZlia magaliTad, demokratiisaTvis presis Tavisuflebis mniSvnelobidan
gamomdinare, saxelmwifos mier aRniSnuli uflebis SezRudvis SesaZleblo-
ba minimumamde daiyvanos, magram Tu konkretul situaciaSi saxelmwifo sai-
dumloebis Semcveli informaciis gamJRavneba saqarTvelos uSiSroebas Seu-
qmnis safrTxes, maSin presis Tavisufleba Sesabamis SezRudvas daeqvemde-
bareba.

maSasadame, Tanazomierebis principis mixedviT, adamianis uflebis
SezRudvis rogorc konstituciuri gamarTlebis, ise aRniSnuli SezRud-

20 Stern, Übermaßverbot und Abwägungsgebot, in: Stern, Staatsrecht III, 1994, S. 761 f.
21 BVerfGE 7, 198; 12, 113; 20, 162; 35, 202; 62, 230; 69, 315; 71, 206; 76, 196; 82, 43; 85, 1.



51
vis arakonstituciurobis dadgenis TvalsazrisiT, gadamwyveti mosamarT-
lis samarTliani argumentia. aRniSnuli argumenti ki Tanazomierebis prin-
cipis samsafexuriani sistemis Sedegia.

VI. saqarTvelos sakonstitucio sasamarTlo da Tanazomiere-

bis principi

saqarTvelos sakonstitucio sasamarTlo Tanazomierebis konstituci-
ur princips ar icnobs. marTalia, mis gadawyvetilebebSi zogjer gaiJRe-
rebs xolme interesTa Tanazomieri Sejerebis moTxovna, magram igi ar aris
Tanazomierebis principis, rogorc konstituciuri kontrolis sistematuri
Sefardebis, Sedegi.

saxelmwifos mxridan adamianis uflebebis SezRudvis kanonierebis
dadgenis TvalsazrisiT, statiis dasawyisSi ukve aRiniSna sakonstitucio
sasamarTlos mier Tanazomierebis principiT xelmZRvanelobis aucileblo-
bis Sesaxeb. am aucileblobas ganvixilavT saqarTvelos sakonstitucio sasa-
marTlos erT-erTi gadawyvetilebis _ saqarTvelos sakonstitucio sasa-
marTlos 1999 wlis 21 dekembris ganCinebis magaliTze,22 romelsac saqarTve-
los prezidentis 1998 wlis 31 dekembris #733 brZanebulebis konstituci-
uroba unda daedgina. brZanebulebis mixedviT, aleqsandre WavWavaZis
parkisa da sasaxlis mimdebare teritoriaze arsebuli samTavrobo rezi-
denciis Senoba-nagebobebi da Rvinis qarxana, romelic kerZo sakuTreba iyo,
saxelmwifoebrivi mniSvnelobis istoriisa da kulturis Zeglad gamocxad-
da. aRniSnul brZanebulebas samarTlebriv safuZvlad daedo saxelmwifo
qonebis privatizaciis Sesaxeb kanonis me-4 muxlis me-2 punqti da kultur-
is Sesaxeb kanonis 27-e muxlis 1-li punqti, romlis mixedviT, saqarTvelos
kulturuli memkvidreoba privatizacias ar eqvemdebareba.

sakonstitucio sasamarTlos unda daedgina, SeiZleboda Tu ara Rvinis
qarxnis Senobis gansakuTrebuli dacvis qveS moqceva. sakonstitucio sasa-
marTlom brZanebulebis konstituciuroba da, Sesabamisad, Rvinis qarxnis
Senobis dacvis aucileblobac aRiara. samotivacio nawilSi man samoqalaqo
kodeqsis 150-e muxlze miuTiTa, romlis mixedviT, Senoba miwis ganuyrel
nawils warmoadgens da masTan erTad erT samarTlebriv reJims eqvemdebare-
ba. am normis safuZvelze sakonstitucio sasamarTlom sawarmos Senobis,
rogorc "istoriuli Zeglis", gansakuTrebuli dacva miwis gansakuTrebuli
statusidan gamomdinare daasabuTa.

saqarTvelos sakonstitucio sasamarTlo brZanebulebis formaluri
konstituciurobis, anu misi kanonieri safuZvlebis sakiTxis garkveviT
Semoifargla. rac Seexeba Tavad am safuZvlebis materialur siswores, igi
yuradRebis miRma datova. Tanazomierebis principis, rogorc konstituci-
uri kontrolis, mniSvneloba swored aRniSnuli materialuri sisworis dad-
genaSi mdgomareobs. man unda uzrunvelyos normatiuli aqtis Sinaarsis
konstituciuroba.

22 N2/85/1.

adamianis uflebebis SezRudva da Tanazomierebis principi
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saqarTvelos sakonstitucio sasamarTlos jer prezidentis brZaneb-
ulebiT SezRuduli Rvinis qarxnis mesakuTris dacvis sfero da aRniSnuli
uflebis SezRudvis faqti unda daedgina, Semdeg ki, am SezRudvis konsti-
tuciuri gamarTlebis dasasabuTeblad, Tanazomierebis principiT unda
exelmZRvanela. Tanazomierebis principiT mas unda daedgina uflebis
SezRudvis kanonismieri safuZvlebis Sinaarsis konstituciuroba, anu, sx-
vagvarad rom vTqvaT, brZanebulebis samarTlianoba.

am TvalsazrisiT, Tanazomierebis principis pirveli elementis –
dasaSvebobis, moTxovnis safuZvelze, uwinaresad, gasarkvevi iqneboda sak-
iTxi imis Sesaxeb, iyo Tu ara brZanebuleba miznis misaRwevad dasaSvebi sa-
Sualeba. am SemTxvevaSi brZanebuleba zRudavda mewarmis Tavisuflebas is-
toriuli Zeglis dacvisa da am Zeglis, rogorc kulturuli memkvidreobis,
SenarCunebis mizniT. meore safexurze sakonstitucio sasamarTlos saSu-
alebis, e.i. brZanebulebis, aucileblobis sakiTxi unda gaerkvia. miznis ganx-
orcielebis TvalsazrisiT, brZanebuleba aucilebeli saSualeba iqneboda
imdenad, ramdenadac am miznis misaRwevad normatiuli aqtis saxiT sxva al-
ternativa ar iarsebebda, romelic mewarmes ufro naklebi intensiurobiT
SezRudavda. mewarmis uflebis SezRudvis konstituciuri gamarTlebi-
saTvis Tanazomierebis principis struqturuli elementebis saboloo
safexurze, sakonstitucio sasamarTlos kerZo da sajaro interesebis pro-
porciuli damokidebulebis sakiTxi unda gaerkvia. am SemTxvevaSi, kerZo
interess sakuTrebis ufleba, xolo sajaro interess istoriuli Zeglis
dacva warmoadgenda. konkretuli situaciis safuZvelze sasamarTlos aRniS-
nuli interesebis Sefaseba, maTi Sepirispireba unda moexdina. kerZod, me-
sakuTris SezRudvis moculoba mas istoriuli Zeglis kulturuli Rire-
bulebidan gamomdinare unda ganesazRvra, da ara miwis gansakuTrebuli sta-
tusis mixedviT. sakiTxis aseTi saxiT dasmiT SesaZloa Rvinis qarxnis isto-
riul Zeglad aRiarebac sadavo gamxdariyo. es ki brZanebulebis konstituci-
urobas gaxdida saeWvos. Tu sakonstitucio sasamarTlo Rvinis qarxnis kul-
turul Rirebulebas daasabuTebda, maSin Rvinis qarxnis mesakuTris SezRud-
vis moculoba, Tanazomierebis principis safuZvelze, kerZo (mesakuTre)
da sajaro (istoriuli Zeglis kulturuli Rirebuleba) interesebis Tana-
zomier Sefardebaze iqneboda damokidebuli.
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1  ix. saqarTvelos konstituciis me-6 muxlis me-2 punqti, `normatiuli aqtebis
Sesaxeb” saqarTvelos kanonis me-4 muxli da `saqarTvelos saerTaSoriso xelSek-
rulebebis Sesaxeb” saqarTvelos kanonis me-6 muxlis pirveli punqti.
2 es sakiTxi sxva qveynebSi aseve iwvevda azrTa sxvaobas.

adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTlis roli saqarTvelos

sasamarTloebis praqtikaSi

konstantine korkelia

1. Sesavali

ra roli eniWeba adamianis uflebaTa evropuli sasamarTlos gadaw-
yvetilebebs (precedentebs) adamianis uflebaTa evropis konvenciis monaw-
ile saxelmwifoTa sasamarTlo praqtikaSi? unda gamoiyenos Tu ara
saqarTvelos sasamarTloebma evropuli sasamarTlos is gadawyvetilebebi,
romlebic exeba evropis konvenciis sxva monawile saxelmwifoebs? da ra
praqtika viTardeba saqarTvelos sasamarTloebSi adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTlis gamoyenebis TvalsazrisiT? _
es is ZiriTadi kiTxvebia, romlebsac gaecema pasuxi am naSromSi.

adamianis uflebaTa evropis konvenciis saqarTvelos kanonmdeblobis
nawilad aRiarebis Sedegad konvenciiT gaTvaliswinebuli normebi Sidasax-
elmwifoebrivi samarTlis wyaro gaxda, Tumca evropis konvencia, rogorc
saerTaSoriso xelSekruleba, rCeba saerTaSoriso samarTlis wyarod. amde-
nad, adamianis uflebaTa evropis konvencia, rogorc saerTaSoriso samarT-
lis wyaro, saqarTvelosaTvis savaldebuloa saerTaSoriso doneze da
amavdroulad, saqarTvelos kanonmdeblobis nawilad misi aRiarebis Sede-
gad igi iuridiulad savaldebulo gaxda erovnul donezec da, Sesabamisad,
warmoSobs uflebebsa da movaleobebs iuridiuli da fizikuri pirebisaTvis.1

adamianis uflebaTa evropis konvencia gansakuTrebiT mniSvnelovania
erovnuli sasamarTloebisaTvis, romlebmac marTlmsajulebis ganxor-
cielebisas unda ixelmZRvanelon konvenciis normebiT, rogorc erovnul
doneze moqmedi iuridiulad savaldebulo qcevis wesebiT.

sasamarTlo davis gadawyvetis samarTlebriv safuZvlad adamianis
uflebaTa evropis konvenciis erovnul doneze gamoyenebis SesaZlebloba,
maT Soris saqarTvelos sasamarTloebSi, rogorc wesi, eWvs ar iwvevs. ma-
gram, Tu evropis konvenciis normebis gamoyenebis SesaZlebloba erovnul
doneze ar aris sadavo, konvenciis safuZvelze miRebuli evropuli sasa-
marTlos gadawyvetilebebis _ precedentuli samarTlis _ roli erovnul
doneze, gansakuTrebiT ki erovnuli sasamarTloebisaTvis, xSirad iwvevs
azrTa sxvaobas qarTvel iuristebs Soris.2 maTi umravlesoba Tvlis, rom
saqarTvelos sasamarTloebma ar unda gamoiyenos adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTali, xolo umciresoba sawinaaRm-
degos amtkicebs.
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3 D. McGoldrick, The United Kingdom’s Human Rights Act 1998 in Theory and Practice, in: International
and Comparative Law Quarterly, vol. 50, N4, 2001, 918.
4 mniSvnelovania, rom iuristTa mzardi raodenobis azriT, samarTlis TeoriaSi
arsebuli mkacri gamijvna precedentuli da araprecedentuli samarTlis sistemebis
mimdevar saxelmwifoebs Soris praqtikaSi arc ise mkafioa. ix. prof. tarufos (pavias
universiteti, italia) moxseneba (me-3(2) punqti), wakiTxuli TbilisSi 2002 wlis 15-
17 aprils Catarebul evropis uzenaesi sasamarTlos TavmjdomareTa VII konferen-
ciaze. moxsenebis inglisurenovani teqsti xelmisawvdomia saqarTvelos uzenaesi
sasamarTlos internet-gverdze: [www.supremecourt.ge].
5 miuxedavad imisa, rom saqarTvelo kontinenturi samarTlis qveyanaa, samarTlis
praqtikaSi arsebuli tendenciebi ar gamoricxavs ori samarTlebrivi sistemis urT-
ierTgavlenas, maT Soris saqarTvelos samarTlebriv sistemaze. am pozicias adas-
turebs saqarTvelos sakonstitucio sasamarTlos wevri besarion zoiZe: `[...] samar-
TalTa [saerTo da pozitiuri] harmonizaciis Tanamedrove procesi gveubneba, rom
isini Zalian dauaxlovdebian erTmaneTs. me vfiqrob, rom zomieri precedentuli
samarTali CvenSiac unda SemuSavdes. kanonmdeblobas ar SeiZleba hqondes srulyo-
filebis pretenzia. garkveul farglebSi sasamarTloc unda qmnides samarTals.
xSirad sasamarTlosaTvis sainteresoa is samarTalic, romelic arapozitiur for-
maSia. miTumetes, rom samarTali gacilebiT metia, vidre es kanonmdeblobaa.” ix.
interviu b. zoiZesTan _ `Tavisufleba pirobiTi cnebaa...”, Jurnali `adamiani da
konstitucia”, Ν2, 2000 weli, gv. 8-9; aseve ix. sakonstitucio sasamarTlos wevris
lamara CorgolaSvilis mosazreba: l. CorgolaSvili, konstituciuri kontrolis
Teoriisa da praqtikis sadavo sakiTxebi, Jurnali `adamiani da konstitucia”, N2, 2002
weli, gv. 43-44.

ra ganapirobebs mosazrebas, romlis Tanaxmad, saqarTvelos sasa-
marTloebma ar unda gamoiyenos adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali?

iuristebis umravlesobis mosazreba, romlis Tanaxmad, saqarTvelos
sasamarTloebma ar unda gamoiyenos adamianis uflebaTa evropuli sasamarT-
los precedentuli samarTali, gamomdinareobs iqidan, rom ori sxvadasxva
samarTlebrivi kategoria aRiniSneba erTi terminiT _ ̀ precedentuli sa-
marTali”, rac am ori gansxvavebuli samarTlebrivi kategoriis aRreviTaa
gamowveuli.

samarTlis TeoriaSi miRebulia samarTlebrivi sistemebis gamijvna an-
glosaqsur da kontinentur sistemebad. anglosaqsuri samarTlebrivi siste-
mis mimdevar qveynebSi, romlebsac xSirad precedentuli samarTlis qvey-
nebs uwodeben, adre miRebuli sasamarTlo gadawyvetileba (precedenti)
momdevno sasamarTlo saqmesTan dakavSirebiT gamoiyeneba rogorc samarT-
lis wyaro. am sistemis mimdevar saxelmwifoebSi erovnuli sasamarTloebis
precedentuli samarTali xdeba iuridiulad savaldebulo sxva sasamarT-
loebisaTvis. magaliTad, did britaneTSi erovnuli sasamarTlos gadaw-
yvetileba (precedenti) samarTlis wyaroa didi britaneTis sasamarTloeb-
isaTvis.3 kontinenturi samarTlis sistemis mimdevar saxelmwifoebSi sasa-
marTlos gadawyvetilebebi ar aris samarTlis wyaro da, Sesabamisad, adre
miRebuli sasamarTlo gadawyvetilebebi (precedentebi) iuridiulad
savaldebulo ar aris erovnuli sasamarTloebisaTvis momdevno saqmeebze.4

cxadia, saqarTvelo ar ganekuTvneba anglosaqsuri, anu precedentu-
li, samarTlis qveynebis jgufs. amitom kontinenturi samarTlis sistemis
mimdevari sxva saxelmwifoebis msgavsad, adre miRebuli sasamarTlo gadaw-
yvetileba ar aris samarTlis wyaro da iuridiulad savaldebulo saqarTve-
los sasamarTloebisaTvis momdevno sasamarTlo saqmeebTan dakavSirebiT.5
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6 E. Klein, Should the Binding Effect of the Judgements of the European Court of Human Rights be
Extended? in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, P.
Mahoney, F. Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 706.
7 miuxedavad imisa, rom britaneTi precedentuli samarTlis qveyanaa, isic ki ganasx-
vavebs `precedentuli samarTlis” orgvar mniSvnelobas. britaneTis lordTa pal-
atam saqmeSi _ klensi keirdis winaaRmdeg (2001 w.) _ ganacxada, rom `evropuli
komisiisa da sasamarTlos precedentebis mniSvneloba ar unda iqnes ise gagebuli,
rogorc isini gaigeba Cvens samarTalSi”. cit.: D. McGoldrick, The United Kingdom’s Human
Rights Act 1998 in Theory and Practice, in: International and Comparative Law Quarterly, vol. 50, N4,
2001, 918.

vinaidan saqarTvelo ar aris precedentuli samarTlis qveyana, qarTve-
li iuristebis umravlesoba kiTxvas _ unda gamoiyenos Tu ara saqarTvelos
sasamarTloebma adamianis uflebaTa evropuli sasamarTlos precedentu-
li samarTali? _ uaryofiTad pasuxobs. maTi pasuxi gamomdinareobs im ter-
minologiuri identurobidan, romelsac SecdomaSi Sehyavs isini.

miuxedavad imisa, rom rogorc anglosaqsuri samarTlis sistemis mim-
devar qveynebSi erovnuli sasamarTloebis gadawyvetilebebs, ise adamianis
uflebaTa evropuli sasamarTlos gadawyvetilebebs ewodeba ̀ precedentu-
li samarTali”, am terminebis mniSvneloba principulad gansxvavdeba erT-
maneTisagan. Tu anglosaqsuri samarTlis sistemis mimdevar qveynebSi dad-
genilia, rom erovnuli sasamarTlos gadawyvetileba samarTlis wyaroa da
savaldebuloa qveynis yvela sxva sasamarTlosaTvis, adamianis uflebaTa
evropuli sasamarTlos gadawyvetilebebi savaldebulo ar aris yvela sax-
elmwifosaTvis.

adamianis uflebaTa evropis konvenciiT, romelmac daaarsa adamianis
uflebaTa evropuli sasamarTlo, sasamarTlos gadawyvetilebebi savalde-
buloa mxolod im saxelmwifoebisaTvis, romlebic davis mxareebi arian.
evropis konvenciis 46-e muxlis pirveli punqti adgens: ̀ maRali xelSemkvre-
li mxareebi kisruloben valdebulebas, Seasrulon sasamarTlos gadaw-
yvetileba nebismier saqmeze, romlis mxareebic isini arian.” adamianis ufle-
baTa evropis konvencia, kerZod, misi 46-e muxlis pirveli punqti ar exeba
evropuli sasamarTlos gadawyvetilebebidan gamomdinare valdebulebebs
im saxelmwifoTa mimarT, romlebic ar arian konkretuli davis mxareni.

konvenciis am debulebis mixedviT, adamianis uflebaTa evropuli sasa-
marTlos gadawyvetileba savaldebuloa mxolod im saxelmwifosaTvis,
romelic konkretuli sasamarTlo davis mxarea mxolod konkretul davas-
Tan dakavSirebiT. amdenad, im saxelmwifoebisaTvis, romlebic ar arian
konkretuli davis mxareni, evropuli sasamarTlos gadawyvetileba (prece-
denti) ar aris savaldebulo.6

xsenebulidan gamomdinareobs, rom adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali ar aris samarTlis wyaro im mniSvnelo-
biT, romliTac ̀ precedentuli samarTali” gaigeba anglosaqsuri samarT-
lis sistemis mimdevar qveynebSi.7 amitomac mcdaria daskvna, romlis Tanax-
mad, saqarTvelos sasamarTloebma ar unda gamoiyenos adamianis uflebaTa
evropuli sasamarTlos precedentuli samarTali imis gamo, rom saqarTve-

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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lo ar aris precedentuli samarTlis qveyana. adamianis uflebaTa evropu-
li sasamarTlos precedentuli samarTali unda iqnes gamoyenebuli ara
rogorc samarTlis wyaro, aramed rogorc evropis konvenciis debulebaTa
avtoritetuli ganmarteba. es sakiTxi detaluradaa ganxiluli naSromis
momdevno nawilSi.

vidre ganixileba evropuli sasamarTlos gadawyvetilebaTa gavlena
evropis konvenciis monawile saxelmwifoTa sasamarTlo praqtikaze, auci-
lebelia gakeTdes terminologiuri ganmarteba. adamianis uflebaTa evrop-
uli sasamarTlos gadawyvetilebebis (precedentebis) erTobliobas sxva-
dasxva terminiT aRniSnaven. mis aRsaniSnavad xSirad iyeneben iseT ter-
minebs, rogorebicaa: ̀ precedentuli samarTali”, ̀ iurisprudencia”, ̀ samo-
samarTlo samarTali”, ̀ sasamarTlo praqtika”. winamdebare naSromSi Ziri-
Tadad gamoiyeneba termini _ precedentuli samarTali, Tumca xsenebuli
sxva terminebis gamoyenebisas maT igive samarTlebrivi datvirTva da mniS-
vneloba eniWebaT.

xazgasmiT unda aRiniSnos, rom winamdebare naSromi ar ixilavs evropu-
li sasamarTlos gadawyvetilebaTa gamoyenebas im saxelmwifoebis mier,
romlebic konkretuli davis mxareebi arian. naSromi Semoifargleba mxolod
im saxelmwifoebze evropuli sasamarTlos gadawyvetilebaTa gamoyenebis
ganxilviT, romlebic ar arian konkretuli sasamarTlo davis mxareebi.

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlos pre-
cedentuli samarTali gavlenas axdens xelisuflebis samive ganStoebaze,
aseTi gavlena gansakuTrebiT mniSvnelovania sasamarTlo xelisuflebaze.
amitom naSromSi yuradReba gamaxvilebulia adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis gavlenaze sasamarTlo xelisuflebaze.

2. erovnuli sasamarTloebis mier evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebis samarTlebrivi regulireba

iuristebs, maT Soris mosamarTleebs, gansakuTrebiT kontinenturi
samarTlis sistemis mimdevar qveynebSi, xSirad uCndebaT kiTxva: saxelmwi-
fos romeli normatiuli aqtiT ganisazRvreba is, rom erovnulma sasamarT-
loebma unda gamoiyenos adamianis uflebaTa evropuli sasamarTlos prece-
dentuli samarTali marTlmsajulebis ganxorcielebisas?

kiTxvis aseTi formulireba nawilobriv gamomdinareobs precedentu-
li samarTlis arasworad gagebuli mniSvnelobidan, rac ukve ganxilul iqna.
am kiTxvis avtorebi iSvelieben adamianis uflebaTa evropis konvenciis an-
alogs da sakiTxs ase svamen: Tu evropis konvenciis gamoyeneba erovnul
doneze ganisazRvra saxelmwifos konkretuli normatiuli aqtiT (magali-
Tad: konstituciiT an specialuri kanoniT), romlis safuZvelzec konven-
cia aRiarebulia Sidasaxelmwifoebrivi samarTlis wyarod, saxelmwifos
romeli normatiuli aqtiT ganisazRvreba adamianis uflebaTa evropuli
sasamarTlos precedentuli samarTlis gamoyenebis aucilebloba erovnul
doneze, maT Soris marTlmsajulebis ganxorcielebisas?
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 zogadad evropis konvenciis monawile saxelmwifoebi sxvadasxva for-

miT adgens evropuli sasamarTlos precedentuli samarTlis gamoyenebis
aucileblobas erovnul doneze. zogierT saxelmwifoSi sakanonmdeblo aqti
gansazRvravs, rom erovnulma sasamarTloebma unda gamoiyenos evropuli
sasamarTlos precedentuli samarTali.8 aseTi saxelmwifos magaliTia didi
britaneTi, romlis ̀ adamianis uflebaTa aqtSi” (1998 weli) pirdapir miTiTe-
bulia, rom britaneTis sasamarTloebma unda gaiTvaliswinos evropuli sasa-
marTlos precedentuli samarTali konvenciis debulebaTa ganmartebis
dros;9 igive wesia gaTvaliswinebuli irlandiis kanonproeqtiT ̀ adamianis
uflebaTa evropis konvenciis Sesaxeb”, romelic dasamtkiceblad wardge-
nilia irlandiis parlamentSi.10

saxelmwifoTa umravlesobaSi evropuli sasamarTlos precedentuli
samarTlis gamoyenebis aucilebloba ganisazRvreba erovnuli sasamarTloe-
bis praqtikiT. TvalsaCinoebisaTvis SeiZleba ramdenime saxelmwifos sasa-
marTlo praqtikis moSvelieba: germaniis federalurma sakonstitucio sasa-
marTlom Tavis erT-erT gadawyvetilebaSi pirdapir miuTiTa, rom feder-
aluri konstituciis ganmartebisas unda gaiTvaliswinon adamianis ufle-
baTa evropis konvenciis Sinaarsi da ganviTarebis mdgomareoba. sasamarT-
lom aseve aRniSna, rom adamianis uflebaTa evropuli sasamarTlos prece-
dentuli samarTali konstituciaSi ganmtkicebul uflebaTa Sinaarsisa da
farglebis dadgenis saSualebaa.11

Sveicariis federalurma uzenaesma sasamarTlom Tavis erT-erT gadaw-
yvetilebaSi, romelic pirad Tavisuflebas exeboda, miuTiTa, rom es ufle-
ba unda ganimartos adamianis uflebaTa evropis konvenciisa da evropuli
sasamarTlos precedentuli samarTlis gaTvaliswinebiT.12 norvegiis uzen-
aesma sasamarTlom 2000 wlis 23 ivniss miRebul gadawyvetilebaSi aRniSna,
rom norvegiis sasamarTloebma unda gamoiyenos adamianis uflebaTa evro-

8 am sakiTxTan dakavSirebiT sayuradReboa SvedeTis magaliTi. miuxedavad imisa, rom
am saxelmwifos kanonmdebloba pirdapir ar adgens evropis konvenciis ganmartebis
aucileblobas evropuli sasamarTlos precedentuli samarTlis gaTvaliswinebiT,
parlamentma aseTi ganzraxva gamoxata evropis konvenciis SvedeTis kanonmdeblobis
nawilad aRiarebis dros. ix. I. Cameron, Sweden, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 839-840.
9 ix. adamianis uflebaTa aqtis me-2 nawilis 1-li punqti. teqsti ix. internet-gverdze:
[www.hmso.gov.uk/acts/acts1998/19980042.htm]. aseve ix: F. Klug, The Human Rights Act 1998, Pep-
per v. Hart and All That, Public Law, Summer 1999, 250-251; K. Starmer, European Human Rights Law:
The Human Rights Act 1998 and the European Convention on Human Rights, 1999, 25.
10 kanonis me-4 nawili. kanonis teqsti ix. [www.irlgov.ie/oireachtas/frame.htm],  iqve ix.
kanonis ganmartebiTi memorandumis me-16 punqti.
11 Decisions of the Federal Constitutional Court, 1987, vol. 74, 370. cit.: J. Frowein, Incorporation of
the Convention into Domestic Law, in: Aspects of Incorporation of the European Convention of Human
Rights into Domestic Law, J.P. Gardner (Ed.), 1993, 6; G. Ress, The Effect of Judgements and Decisions in
Domestic Law, in: The European System for the Protection of Human Rights, R. Macdonald, F. Matscher
& H. Petzold (Eds.), 1993, 834-835.
12 YBECHR 1977, 801ff.
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pis konvencia im ganmartebiT, romelic mieca konvenciis debulebebs evro-
puli sasamarTlos precedentebiT.13

kviprosis uzenaesma sasamarTlom Tavis erT-erT gadawyvetilebaSi,
romelmac safuZveli Cauyara kviprosis sasamarTloebis mier evropuli sasa-
marTlos precedentuli samarTlis gamoyenebis praqtikas, miuTiTa, rom
evropuli sasamarTlos precedentuli samarTali asrulebs orientiris
funqcias erovnuli sasamarTloebisaTvis.14 poloneTis uzenaesma sasamarT-
lom aRniSna, rom adamianis uflebaTa evropuli sasamarTlos precedentu-
li samarTali unda iqnes gaTvaliswinebuli poloneTis kanonmdeblobis gan-
martebisaTvis.15

am magaliTebidan gamomdinareobs, rom adamianis uflebaTa evropuli
sasamarTlos precedentuli samarTlis gamoyenebis aucilebloba erovnu-
li sasamarTloebis mier ZiriTadad ganisazRvreba ara amisaTvis specialurad
miRebuli normatiuli aqtiT, aramed erovnuli sasamarTloebis praqtikiT.

3. evropul saxelmwifoTa sasamarTloebis mier evropuli

sasamarTlos precedentuli samarTlis gamoyenebis praqtika

iyenebs Tu ara evropuli saxelmwifoebis sasamarTloebi adamianis ufle-
baTa evropuli sasamarTlos precedentul samarTals?

am kiTxvaze pasuxis gasacemad aucilebelia evropul saxelmwifoTa
sasamarTlo praqtikis mimoxilva. adamianis uflebaTa evropis konvencia-
sTan erTad, xSiria evropuli sasamarTlos precedentuli samarTlis gamoy-
eneba germaniis sasamarTloebis mier.16 evropuli sasamarTlos preceden-
tul samarTals mniSvnelovani gavlena aqvs avstriis sasamarTloTa praq-
tikaze.17 avstriaSi rogorc sakonstitucio sasamarTlo, ise saerTo iuris-

13 The European Convention on Human Rights at 50, Human Rights Information Bulletin (special issue),
N50, 2000, 19. aseve ix.: L. Wildhaber, The Application of the Convention and its Case-Law in the
Member States; report delivered at the Conference: ”The European Convention on Human Rights and its
Case Law: Application by Domestic Courts and Public Administration”, 6 March 2001, Riga, Latvia.
14 Cosmos Press v. The Police, 2 CLR 73, 1985, 76-81. aseve ix. G. Ress, The Effect of Judgements and
Decisions in Domestic Law, in: The European System for the Protection of Human Rights, R. Macdonald,
F. Matscher & H. Petzold (Eds.), 1993, 842.
15 III ARN 75/94. cit. A. Wyrozumska, Impact of the Case-Law of the Organs of the European Convention
on Human Rights on Domestic Law and the National Judge, Judge and International Law, 1998, 150. erT-
erT saqmesTan dakavSirebiT poloneTis sakonstitucio sasamarTlo aseve daeyrdno
evropuli sasamarTlos gadawyvetilebas saqmeze _ rotaru rumineTis winaaRmdeg (2000
wlis 4 maisi), _ romliTac daasabuTa Tavisi pozicia. L. Wildhaber, The Application of the
Convention and its Case-Law in the Member States; report delivered at the Conference: `The European
Convention on Human Rights and its Case Law: Application by Domestic Courts and Public Administra-
tion”, 6 March 2001, Riga, Latvia.
16 J. Frowein, Federal Republic of Germany, in: The Effect of Treaties in Domestic Law, F. Jacobs & S.
Roberts (Eds.), 1987, 77; H. Steinberger, Reference to the Case-Law of the Organs of the European
Convention on Human Rights before National Courts, in: Proceedings of the Sixth International Colloquy
about The European Convention on Human Rights, 13-16 November 1985, 1988, 748-750.
17 Second Report, Committee on International Law in National Courts, International Law Association,
1996, 7; H. Tretter, Austria, in: Fundamental Rights in Europe: The European Convention on Human
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 117 et seq.
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diqciis sasamarTloebi iyenebs evropuli sasamarTlos precedentul sa-
marTals.18 evropis konvenciasa da evropuli sasamarTlos precedentul
samarTals regularulad iyenebs niderlandebis sasamarTloebi. nider-
landebis sasamarTloebi ar iyenebs Sidasaxelmwifoebriv normatiul aqts,
Tu aRmoaCens, rom is ewinaaRmdegeba konvenciasa da mis ganmartebas, romelic
mocemulia evropuli sasamarTlos precedentul samarTalSi.19

evropis konvencia da evropuli sasamarTlos precedentuli samarTa-
li xSirad gamoiyeneba Sveicariis sasamarTloebis mier.20 magaliTad, Svei-
cariis federalurma sasamarTlom saqmeSi, romelic satelefono mosmenis
kanonierebas exeboda, davis mogvarebis mizniT evropuli sasamarTlos ram-
denime precedenti gamoiyena.21 evropuli sasamarTlos precedentis (saqme
de kuberi belgiis winaaRmdeg) gaTvaliswinebiT, Sveicariis federalurma
sasamarTlom Secvala Tavisi midgoma miukerZoebeli sasamarTlo procesis
koncefciis mimarT.22 am gadawyvetilebiT federalurma sasamarTlom akrZa-
la erTi da imave mosamarTlis monawileoba winaswar gamoZiebasa da saqmis
arsebiTad ganxilvaSi, radgan miiCnia, rom kanonmdeblobiT gaTvaliswineb-
uli debuleba ewinaaRmdegeboda evropis konvenciis me-6(1) muxls (sa-
marTliani sasamarTlo ganxilvis ufleba).23 safrangeTis sasamarTloebi,
miuxedavad Tavdapirveli TavSekavebisa evropis konvenciisa da evropuli
sasamarTlos precedentuli samarTlis gamoyenebis mimarT, amJamad xSirad
iyenebs konvencias da precedentul samarTals Tavis praqtikaSi.24

gansakuTrebiT ganviTarebulia espaneTis sasamarTloebis, maT Soris
sakonstitucio sasamarTlos, praqtika evropuli sasamarTlos preceden-
tuli samarTlis gamoyenebis TvalsazrisiT.25 portugaliis sasamarTloebi

18 ix. Judgements of the Constitutional Court of 16 March 1987, Collection (VfSlg) No. 11297/82 (cit.:
saqme _ sandi Taimsi gaerTianebuli samefos winaaRmdeg, Collection (VfSlg) No. 10948/86;
Judgements of the Supreme Court of 18 March 1987, 9 Os 1819/87 and of 27 January 1986, EvBl, 1987/
126; the Judgement of the Vienna Court of Appeal of 2 December 1986, 27 Bs 545/86, Medien und Recht
1986, 11 (cit.: saqme lingensi avstriis winaaRmdeg). aseve ix. A. Morawa & C. Schreuer, The
Role of Domestic Courts in the Enforcement of International Human Rights-A View from Austria, in:
Enforcing International Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 177.
19 H. Fox, P. Gardner & C. Wickremasinghe, The Enforcement of International Judgements in the Domes-
tic Legal System, L’integration du droit international et communautaire dans l’ordre juridique national,
1996, 66; 602-604.
20 M. Borghi, Switzerland, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 864 et seq.
21 mag., sandi Taimsi gaerTianebuli samefos winaaRmdeg; silveri gaerTianebuli same-
fos winaaRmdeg; klasi germaniis winaaRmdeg.
22 M. Borghi, Switzerland, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 867.
23 G. Ress, The Effect of Judgements and Decisions in Domestic Law, in: The European System for the
Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 829-830.
24 C. Dupré, France, in: Fundamental Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 321-324.
25 G. E. Roca, Spain, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 815 et seq; G. Ress, The Effect
of Judgements and Decisions in Domestic Law, in: The European System for the Protection of Human Rights,
R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 841; aseve ix. T. Buergenthal, Self-Executing and
Non-Self-Executing Treaties in National and International Law, 235 Recueil des Cours IV 1992, 355.
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sakmaod xSirad iyenebs evropis konvenciasa da evropuli sasamarTlos pre-
cedentul samarTals.26 marTalia, portugaliis konstitucia detalurad
awesrigebs adamianis uflebaTa dacvis sakiTxebs, portugaliis sakonsti-
tucio sasamarTlom Tavis erT-erT gadawyvetilebaSi ganacxada, rom evro-
puli sasamarTlos precedentuli samarTali gaTvaliswinebuli unda iqnes
konstituciis adamianis uflebaTa debulebebis ganmartebisaTvis.27

kviprosis sasamarTloebi aseve iyeneben evropuli sasamarTlos pre-
cedentul samarTals.28 norvegiis sasamarTloebi xSirad xelmZRvaneloben
evropuli sasamarTlos precedentuli samarTliT.29 norvegiaSi gansakuTre-
biT xSirad gamoiyeneba evropis konvenciis me-5 (Tavisuflebisa da usafrTx-
oebis ufleba) da me-6 muxlebTan (samarTliani sasamarTlo ganxilvis ufle-
ba) dakavSirebuli precedentuli samarTali.30 daniis sasamarTloebi, evro-
pis konvenciasTan erTad, iTvaliswinebs aseve evropuli sasamarTlos pre-
cedentul samarTals.31 fineTis sasamarTloebi iyenebs adamianis uflebaTa
evropuli sasamarTlos precedentul samarTals.32 SvedeTis sasamarTloe-
bi praqtikaSi xSirad mimarTavs evropis konvenciasa da evropuli sasamarT-
los precedentul samarTals.33

TurqeTis sasamarTloebma 90-iani wlebis dasawyisidan daiwyo evropu-
li sasamarTlos precedentuli samarTlis gamoyeneba praqtikaSi.34 kanonm-
deblobis nawilad evropis konvenciis gamocxadebis Semdeg maltis sasamarT-
loebi, gansakuTrebiT sakonstitucio sasamarTlo, regularulad iyenebs
evropis konvenciasa da evropuli sasamarTlos precedentul samarTals.35

26 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 686 et seq.
27 Ibid, 685.
28 Para. 43, Report of the Supreme Court of the Republic of Cyprus, XIIth Congress of the Conference of
the European Constitutional Courts: “The Relations between the Constitutional Courts and the Other
National Courts, Including the Interference in this Area of the Action of the European Courts”, 14-16 May
2002, Brussels. moxseneba xelmisawvdomia konferenciis internet-gverdze: [http://
www.confeuconstco.org]; aseve ix. A. Loizou, Cyprus, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 220, 222-225.
29 E. Møse, Norway, in: Fundamental Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 644 et seq.
30 R. Ryssdal, Norwegian Problems of Compliance with the Convention and Norwegial Perspectives on
Incorporation of the Convention, in: Aspects of Incorporation of the European Convention of Human
Rights into Domestic Law, J.P. Gardner (Ed.), 1993, 35-36.
31 P. Germer, Denmark, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 265-270; H. Fox, P.
Gardner & C. Wickremasinghe, The Enforcement of International Judgements in the Domestic Legal
System, L’integration du droit international et communautaire dans l’ordre juridique national, 1996, 66.
32 A. Rosas, Finland, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 301.
33 I. Cameron, Sweden, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 844-845.
34 Y. Özdek & E. Karacaoðli, Turkey, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 891.
35 J. S. Pullicino, Malta, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 570 et seq.
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adamianis uflebaTa evropis konvencia da evropuli sasamarTlos prece-
dentuli samarTali aseve regularulad gamoiyeneba luqsemburgis sasa-
marTloebis mier.36

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebis praqtika aseve damkvidrda centraluri da aRmosavleTi evro-
pis saxelmwifoebSi, romlebic ukanaskneli 10-12 wlis ganmavlobaSi gaxd-
nen evropis sabWos monawileni da moaxdines evropis konvenciis ratificir-
eba: poloneTis sasamarTlo praqtikaSi xSiria evropis konvenciisa da evro-
puli sasamarTlos precedentuli samarTlis gamoyeneba;37 sloveniis sasa-
marTloebi gamoirCeva evropuli sasamarTlos precedentuli samarTlis
gamoyenebis intensivobiT im saxelmwifoebisagan, romlebic ukanaskneli aTi
wlis ganmavlobaSi gaxdnen evropis konvenciis monawileni;38 bulgareTis
sakonstitucio sasamarTlo Tavis praqtikaSi mzardi sixSiriT iyenebs evro-
puli sasamarTlos precedentul samarTals;39 CexeTis sasamarTloebi, gan-
sakuTrebiT sakonstitucio sasamarTlo, regularulad iyenebs evropuli sasa-
marTlos precedentul samarTals;40 ungreTis sasamarTloebi, konvenciasTan
erTad, aseve iyenebs evropuli sasamarTlos precedentul samarTals.41

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebis praqtika nel-nela mkvidrdeba yofili sabWoTa kavSiris im qvey-
nebSi, romlebic adamianis uflebaTa evropis konvenciis monawileni gaxd-
nen: ruseTSi, romelic evropis konvenciis monawile gaxda 1998 wlis 5 maiss,
sasamarTloebi, adamianis uflebaTa evropis konvenciasTan erTad, sul
ufro xSirad iyenebs evropuli sasamarTlos precedentul samarTals.42 ma-

36 d. spielmani aRniSnavs, rom `[luqsemburgis] sasamarTloebi TiTqmis yoveldRiurad
iyeneben konvenciasa da mis oqmebs. D. Spielmann, Luxembourg, in: Fundamental Rights in Europe:
The European Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J.
Polakiewicz (Eds.), 2001, 535. luqsemburgis sasamarTloebis praqtika konvenciisa da
evropuli sasamarTlos precedentuli samarTlis gamoyenebisa ix. ibid, 537 et seq.
37 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe: The European Convention
on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 666.
38 A. Mavèiè, Slovenia, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 791 et seq; L. Wildhaber, The
Application of the Convention and its Case-Law in the Member States; report delivered at the Conference:
”The European Convention on Human Rights and its Case Law: Application by Domestic Courts and
Public Administration”, 6 March 2001, Riga, Latvia (on file with the author).
39 A. Arabadjiev, Bulgaria, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 196, 201.
40 D. Jílek & M. Hofmann, Czech Republic, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 252-255.
41 H. Bokor-Szegö & M. Weller, Hungary, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 387-392.
42 Para. 43, Report of the Constitutional Court of the Russian Federation, XIIth Congress of the Confer-
ence of the European Constitutional Courts: ”The Relations between the Constitutional Courts and the
Other National Courts, Including the Interference in this Area of the Action of the European Courts”, 14-
16 May 2002, Brussels. moxseneba xelmisawvdomia konferenciis internet-gverdze: [http:/
/www.confeuconstco.org]. aseve ix. G. Danilenko, International Law in the Russian Legal System, Amer-
ican Society of International Law, Proceedings of the 91st Annual Meeting 1997, (1998), 300; M.
Ferschtman, Russia, in: Fundamental Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 742 et seq.
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galiTisaTvis SeiZleba ruseTis sakonstitucio sasamarTlos ramdenime
gadawyvetilebis moSvelieba, romelSic sasamarTlo daeyrdno evropuli
sasamarTlos precedentebs iseT uflebebTan dakavSirebiT, rogorebicaa:
Tavisuflebisa da usafrTxoebis ufleba (konvenciis me-5 muxli),43 advoka-
tis daxmarebis miRebis ufleba (konvenciis me-6 muxlis pirveli da me-3(c)
punqtebi),44 sakuTrebis ufleba (konvenciis pirveli oqmis pirveli muxli),45

samarTliani sasamarTlos ufleba (konvenciis me-6 muxlis pirveli punq-
ti);46 estoneTis sasamarTloebSi aseve mkvidrdeba evropis konvenciisa da
evropuli sasamarTlos precedentuli samarTlis gamoyenebis praqtika;47

erovnuli sasamarTloebis mier adamianis uflebaTa evropis konvenciis
gamoyenebis praqtika mkvidrdeba centraluri da aRmosavleTi evropis sxva
saxelmwifoebSic.48

evropis konvenciis monawile saxelmwifoTa praqtikis mimoxilvam cxa-
dyo, rom evropul saxelmwifoebs Soris azrTa Tanxvedraa evropis konven-
ciasTan erTad evropuli sasamarTlos precedentuli samarTlis gamoyeneb-
is aucileblobaze.

43 am saqmesTan dakavSirebiT ruseTis sakonstitucio sasamarTlo daeyrdno evropuli
sasamarTlos eqvs gadawyvetilebas. ix. ruseTis sakonstitucio sasamarTlos dadge-
nileba saqmeze _ `ruseTis sisxlis samarTlis saproceso kodeqsis 47-e muxlis
pirveli nawilisa da 51-e muxlis meore nawilis konstituciurobis Semowmebis
Sesaxeb”, 2000 wlis 27 ivnisi, N11-p, me-3 punqti. gadawyvetileba xelmisawvdomia ruse-
Tis sakonstitucio sasamarTlos internet-gverdze: [http://ks.rfnet.ru].
44 iqve.
45 ruseTis sakonstitucio sasamarTlo daeyrdno evropuli sasamarTlos gadawyvetile-
bebs saqmeebze: sporongi da lennoti SvedeTis winaaRmdeg (1982 w.) da jeimsi da sxvebi
gaerTianebuli samefos winaaRmdeg (1986 w.). ix. ruseTis sakonstitucio sasamarTlos
dadgenileba saqmeze _ `q. moskovSi fasiani miwaTsargeblobis safuZvlebis Sesaxeb q.
moskovis kanonis me-16 muxlis me-2 nawilis konstituciurobis Semowmebis Sesaxeb”,
2001 wlis 13 dekemberi, N16-p, me-3 punqti. sakuTrebis uflebasTan dakavSirebul sxva
saqmeSi, evropis sasamarTlos zemoxsenebuli ori gadawyvetilebis garda, sakonsti-
tucio sasamarTlo daeyrdno evropuli sasamarTlos gadawyvetilebas saqmeze _
lisgou da sxvebi gaerTianebuli samefos winaaRmdeg (1986 w.); sakonstitucio sasa-
marTlos dadgenileba saqmeze _ `gakotrebis Sesaxeb federaluri kanonis 104-e mux-
lis me-4 punqtis debulebaTa konstituciurobis Semowmebis Sesaxeb”, 2000 wlis 16
maisi, N8-p, me-3 da me-5 punqtebi. ix. ruseTis sakonstitucio sasamarTlos internet-
gverdze.
46 ruseTis sakonstitucio sasamarTlo daeyrdno evropuli sasamarTlos gadawyvetilebas
saqmeze _ horbsni saberZneTis winaaRmdeg (1997 w.), ix. ruseTis sakonstitucio sasa-
marTlos dadgenileba saqmeze _ `ruseTis federaciis moqalaqeebis referendumSi
monawileobis uflebisa da saarCevno uflebaTa ZiriTadi garantiebis Sesaxeb fed-
eraluri kanonis 64-e muxlisa da ruseTis federaciis federaluri krebis saxelm-
wifo dumis deputatTa arCevnebis Sesaxeb federaluri kanonis 92-e muxlis konsti-
tuciurobis Semowmebis Sesaxeb”, 2002 wlis 15 ianvari, N1-p, me-4 punqti. ix. ruseTis
sakonstitucio sasamarTlos internet-gverdze.
47 R. Maruste, Estonia, in: Fundamental Rights in Europe: The European Convention on Human Rights and
its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 286-287.
48 V. Vadapalas, Lithuania, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 512 et seq; L. Wildhaber,
The Application of the Convention and its Case-Law in the Member States; report delivered at the
Conference: ”The European Convention on Human Rights and its Case Law: Application by Domestic
Courts and Public Administration”, 6 March 2001, Riga, Latvia (on file with the author).
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4. adamianis uflebaTa evropuli sasamarTlos precedentu-

li samarTlis gamoyenebis motivebi

ra ganapirobebs erovnuli sasamarTloebis mier evropuli sasamarT-
los precedentuli samarTlis gamoyenebas marTlmsajulebis ganxor-
cielebis dros?

rogorc ukve aRiniSna, evropis konvenciiT evropuli sasamarTlos gada-
wyvetilebebi savaldebuloa mxolod sasamarTlo davaSi monawile saxelm-
wifoebisaTvis. miuxedavad amisa, saxelmwifoebi, romlebic ar arian konkre-
tuli davis mxareebi, evropuli sasamarTlos precedentul samarTals iy-
enebs pragmatuli mosazrebiT. konvenciis monawile saxelmwifoebi, maT
Soris erovnuli sasamarTloebi, principul mniSvnelobas aniWebs imas, rom
adamianis uflebaTa evropuli sasamarTlo, rogorc konvenciis sazedamxed-
velo organo, axdens evropis konvenciis debulebaTa avtoritetul gan-
martebas. es ganapirobebs saxelmwifoebis, maT Soris erovnuli sasamarT-
loebis, mier adamianis uflebaTa evropuli sasamarTlos im gadawyvetile-
bebis (precedentebis) gamoyenebas, romlebic exeba konvenciis sxva monaw-
ile saxelmwifoebs.49

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlo iRebs
gadawyvetilebas konkretul saqmeze, is am gadawyvetilebis (precedentis)
meSveobiT ganmartavs konvenciiT gaTvaliswinebul uflebaTa da Tavisu-
flebaTa Sinaarss.50 konkretuli gadawyvetilebis miRebiT evropuli sasa-
marTlo adgens standarts, romlis mniSvneloba scildeba konkretul sasa-
marTlo saqmes.51 evropuli konvenciis ganmartebiT, rac gamoixateba pre-
cedentul samarTalSi, evropuli sasamarTlo axorcielebs adamianis ufle-
baTa dacvis standartebis dadgenis funqcias.52 adamianis uflebaTa dacvis
standartebis dadgenis funqciaze evropulma sasamarTlom yuradReba
gaamaxvila Tavis erT-erT gadawyvetilebaSi. man ganacxada, rom ̀ faqtobri-
vad sasamarTlos gadawyvetilebebi miznad isaxavs ara mxolod sasamarT-
los winaSe gansaxilvelad warmodgenil saqmeTa gadawyvetas, aramed, ufro
zogadad, naTeli mohfinos, daicvas da ganaviTaros konvenciiT gaTval-

49 E. Klein, Should the Binding Effect of the Judgements of the European Court of Human Rights be
Extended? in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, P.
Mahoney, F. Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 705. aseve ix. Para. 43, Report of the
Constitutional Court of the Russian Federation, XIIth Congress of the Conference of the European
Constitutional Courts: `The Relations between the Constitutional Courts and the Other National Courts,
Including the Interference in this Area of the Action of the European Courts”, 14-16 May 2002,
Brussels. moxseneba xelmisawvdomia konferenciis internet-gverdze: [http://
www.confeuconstco.org].
50 J. Polakiewicz, The Application of the European Convention on Human Rights in Domestic Law, 17
Human Rights Law Journal, N11-12, 1996, 407.
51 saqme irlandia gaerTianebuli samefos winaaRmdeg, 1978 wlis 18 ianvris gadaw-
yvetileba, Series A, N25, 154-e punqti.
52 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the Strasbourg Court in Western
Europe: An Evaluation, The Domestic Implementation of the European Convention on Human Rights in
Eastern and Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 1992, 154.
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iswinebuli normebi da amgvarad xeli Seuwyos saxelmwifoebis, rogorc xe-
lSemkvreli mxareebis mier aRebul valdebulebaTa Sesrulebas”.53

4.1. erovnuli sasamarTloebi aTviTcnobierebs, rom evropuli sasamarT-
los praqtikis, misi precedentuli samarTlis gaanalizebis gareSe Zalze
rTulia konvenciiT gaTvaliswinebuli uflebebis Sinaarsis sworad dadge-
na da, Sesabamisad, konvenciis debulebaTa sworad gamoyeneba. konvenciaSi
Camoyalibebuli mravali norma Zalze zogadad aris formulirebuli. kon-
venciiT gaTvaliswinebuli debulebebis Sinaarsi gamoixateba evropuli sasa-
marTlos precedentul samarTalSi.54 evropuli sasamarTlos precedent-
ebSi, konkretul gadawyvetilebebSi zustdeba konvenciis (da misi oqmebis)
debulebaTa Sinaarsi da moculoba.55 konvenciis debulebaTa ganmarteba,
evropuli sasamarTlos precedentuli samarTlis gaTvaliswinebiT, naTels
hfens konvenciiT ganmtkicebul valdebulebaTa farglebsa da Sinaarss, rac
xSirad pirdapir ar Cans konvenciis teqstis gacnobis Sedegad.56

imis gaTvaliswinebiT, rom evropuli sasamarTlos precedentuli sa-
marTali azustebs konvenciis calkeul debulebaTa Sinaarssa da farglebs,
iseve rogorc gamoyenebis sferos, evropul saxelmwifoTa erovnuli sasa-
marTloebi ar ganixilavs adamianis uflebaTa evropis konvencias evropuli
sasamarTlos precedentuli samarTlis gareSe.57 rogorc adamianis ufle-
baTa evropuli sasamarTlos prezidentma lucius vildhaberma aRniSna: ̀ gad-
amwyveti mniSvneloba erovnul samarTalSi eniWeba konvenciis teqsts, Tumca
aseTive mniSvneloba unda ganekuTvnos Sesabamis sasamarTlo praqtikas,
romelic konvenciis teqstidan gamomdinareobs.”58

evropis konvenciis adamianis uflebaTa standartebi ar ganisazRvreba
mxolod konvenciis teqstiT. isini dadgenilia rogorc konvenciis teqstiT,
ise mis safuZvelze miRebuli precedentuli samarTliT.59 sxva sityvebiT,
evropis konvenciis adamianis uflebaTa standartebSi moiazreba ara mxolod
Tavad konvenciis teqstiT gaTvaliswinebuli standartebi, aramed aseve

53 irlandia gaerTianebuli samefos winaaRmdeg, 1978 wlis 18 ianvris gadawyvetileba,
Series A, N25, 154-e punqti.
54 J. Polakiewicz, The Application of the European Convention on Human Rights in Domestic Law, 17
Human Rights Law Journal, N11-12, 1996, 407.
55 L. Wildhaber, Speech made at Ministerial Conference on Human Rights to Commemorate the Fiftieth
Anniversary of the Convention, in: The European Convention on Human Rights at 50, Human Rights
Information Bulletin (special issue), N50, 2000, 42.
56 J. Polakiewicz, The Execution of Judgements of the European Court of Human Rights, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 72-73.
57 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 683.
58 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasburgisa da erovnu-
li sasamarTloebi, Jurnali `adamiani da konstitucia”, N1, 2002 weli, gv. 63.
59 M. Melchior, Main Point of the General Report, Seminar ”Partners for the Protection of Human Rights:
Reinforcing Interaction Between the European Court of Human Rights and National Courts”, 9-10 Sep-
tember 2002, Strasbourg.
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evropuli sasamarTlos precedentebiT Camoyalibebuli standartebi.60

amis sailustraciod SeiZleba evropis konvenciis me-6 muxlis pirveli
punqtis moSvelieba, romlis Tanaxmad, yvelas aqvs ufleba kanoniT Seqmni-
li damoukidebeli da miukerZoebeli sasamarTlos mier gonivrul vadaSi
samarTlian da sajaro mosmenaze. Tu ar gaanalizda evropuli sasamarTlos
precedentuli samarTali, Zalze rTulia imis dadgena, konkretulad ras
gulisxmobs: samarTliani da sajaro mosmena, damoukidebeli da miukerZoe-
beli sasamarTlo, gonivruli vada, romlis ganmavlobaSic unda ganxor-
cieldes aseTi mosmena da rogor unda iqnes es principebi gamoyenebuli
praqtikaSi.

erovnuli sasamarTloebis mier evropuli sasamarTlos precedentu-
li samarTlis gamoyenebis aucileblobas adastureben mecnieri iuristebi.
amasTan dakavSirebiT SeiZleba daveyrdnoT iorg polakieviCis Sexedule-
bas, romelmac aRniSna:

`konvenciis mravali debulebis namdvili mniSvnelobis saTanadod gage-
ba SeiZleba mxolod maSin, Tu mxedvelobaSi miiReba strasburgis sasamarT-
losa da komisiis praqtika.

strasburgis precedentuli samarTlis mzardi mniSvneloba gavlenas
axdens erovnuli sasamarTloebis mier konvenciis gamoyenebaze. Tu warsul-
Si zogadad moiSvelieboda konvenciis calkeuli debulebani, dRes erovnu-
li sasamarTloebi regularulad iTvaliswinebs am debulebaTa gamoyenebis
praqtikas strasburgis sasamarTlos mier. magaliTad, saqmis samarTliani
ganxilvis garantiebi an mosamarTlis damoukidebloba da miukerZoebloba
ar ganisazRvreba adamianis uflebaTa evropis konvenciis mxolod me-6 mux-
lis safuZvelze. maTi [saqmis samarTliani ganxilvis garantiebis an mosamarT-
lis damoukideblobisa da miukerZoeblobis_k.k.] damaxasiaTebeli niSnebis
dasadgenad erovnuli sasamarTloebi iyenebs im konkretul kriteriumebs,
romlebic sxvadasxva saqmis konteqstSi ganviTarda evropuli sasamarTlos
precedentebSi.”61

erovnulma sasamarTloebma unda gamoiyenos evropuli sasamarTlos
precedentuli samarTali, radgan winaaRmdeg SemTxvevaSi didia imis alba-
Toba, rom evropuli konvenciis debulebebs gansxvavebulad ganmartaven
erovnuli sasamarTloebi, ramac SeiZleba gamoiwvios evropis konvenciiT
gaTvaliswinebuli valdebulebebis darRveva saxelmwifos mier. Tu
erovnulma sasamarTlom ar gamoiyena evropuli sasamarTlos precedentu-
li samarTali, man SeiZleba ufro viwrod ganmartos is ufleba, romelic
eniWeba pirs. amis Sedegad piri ar iqneba uzrunvelyofili im uflebiT,
romelic mas eniWeba evropis konvenciiT. aseT SemTxvevaSi, Tu piri mimar-

60 M. Macovei, Freedom of Expression: A Guide to the Implementation on Article 10 of the European
Convention on Human Rights, 2001, 5.
61 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polak-
iewicz (Eds.), 2001, 51.
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Tavs evropul sasamarTlos imis mtkicebiT, rom erovnulma sasamarTlom
igi ar uzrunvelyo im uflebiT, romelic mas eniWeba evropis konvenciiT,
evropuli sasamarTlo mis sasargeblod gadawyvets davas da daadgens, rom
saxelmwifom, romlis sasamarTlomac konvenciiT gaTvaliswinebuli debule-
ba ufro viwrod ganmarta, vidre es gansazRvrulia evropuli sasamarTlos
precedentuli samarTliT, ar Seasrula konvenciiT gaTvaliswinebuli
valdebulebani.62

konvenciiT gaTvaliswinebul uflebaTa Sinaarsis dadgenaSi evropuli
sasamarTlos precedentuli samarTali gansakuTrebul mniSvnelobas iZens
imis gamo, rom konvencia aris ara statikuri, aramed ̀ cocxali” dokumenti.

rogorc cnobilia, adamianis uflebaTa evropis konvencia miRebulia
1950 wels. igi pirveli iuridiulad savaldebulo saerTaSoriso samarT-
lebrivi aqtia, romelmac saerTaSoriso doneze ganamtkica adamianis Ziri-
Tadi uflebebi da Tavisuflebebi.63 am periodidan moyolebuli, adamianis
uflebaTa saerTaSoriso dacva rogorc universalur, ise regionul doneze
mniSvnelovnad ganviTarda, ganmtkicda adamianTa uflebrivi garantiebi,
gafarTovda ZiriTad uflebaTa da TavisuflebaTa Sinaarsi da mniSvneloba.
am TvalsazrisiT adamianis uflebaTa evropis konvencia gamonaklisi ar aris.
misi miRebidan gasuli xuTi aTwleulis ganmavlobaSi evropis konvenciis
monawile saxelmwifoebSic icvleboda sazogadoebrivi cnobiereba, midgo-
ma ama Tu im zneobrivi faseulobebisadmi. maTTan erTad Seicvala adamianis
uflebaTa Sinaarsi, gafarTovda is garantiebi, romlebic pirs eniWeba ad-
amianis uflebaTa evropis konvenciiT.

bunebrivia, rom evropul sasamarTlos jerovani pasuxi unda gaeca
aRniSnuli cvlilebebisaTvis, rac SeuZlebeli iyo sasamarTlos mier sazoga-
doebrivi cnobierebisa da zneobrivi faseulobebis kvaldakval evropis
konvenciiT daculi uflebebisaTvis ufro farTo Sinaarsis miniWebis gareSe.
amisaTvis evropis konvenciis sazedamxedvelo organoebma64 Camoayaliba da
ganaviTara evropis konvenciiT ganmtkicebuli uflebebis ̀ dinamikuri” gan-
martebis koncefcia. sasamarTlom Tavis erT-erT saqmeSi miuTiTa, rom mxed-
velobaSia misaRebi konvenciis specialuri xasiaTi, kerZod ki is, rom kon-
vencia ̀ cocxali” dokumentia, romelic unda ganimartos demokratiul sax-
elmwifoSi dRes arsebuli mdgomareobis gaTvaliswinebiT.65 sasamarTlom
uaryo konvenciis statikuri, istoriuli ganmartebis idea.66 Sesabamisad,

62 J. Velu, Report on 
”
Responsibilities for States Parties to the European Convention”, in: Proceedings of

the Sixth International Colloquy about The European Convention on Human Rights, 13-16 November
1985, 1988, 592-593.
63 Tumca 1945 wels miRebulma gaeros wesdebam pirvelad moaxdina adamianis uflebaTa
dacvis `internacionalizacia”.
64 adamianis uflebaTa evropuli komisia da adamianis uflebaTa evropuli sasamarT-
lo.
65 Inter alia, ix. saqme van der miuseli belgiis winaaRmdeg, 1983 wlis 23 noembris
gadawyvetileba, 32-e punqti.
66 J. Frowein, The European Convention on Human Rights as the Public Order of Europe, in: Collected
Courses of the Academy of European Law, 1990, vol. I(2) 1992, 302.
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evropis konvenciiT gaTvaliswinebul koncefciebs evropuli sasamarTlo
im mniSvnelobiT ganmartavs, rac asaxavs evropuli sazogadoebis dRevan-
del ganviTarebas da ara im mniSvnelobiT, romelic konvenciis miRebis dros
arsebobda.67 magaliTad, saqmeSi _ Taireri gaerTianebuli samefos winaaRm-
deg (1978 weli), romelic exeboda arasrulwlovanis gawkepvlas, _ evropul-
ma sasamarTlom aRniSna, rom evropis konvencia, kerZod misi me-3 muxli,68

unda ganimartos dRevandeli mniSvnelobiT da ara im mniSvnelobiT, romel-
ic mas eniWeboda 1950 wels. evropuli sasamarTlos mier ganxiluli saqmis
arsi iyo is, warmoadgenda Tu ara arasrulwlovanis gawkepvla evropis kon-
venciis me-3 muxlis darRvevas, kerZod ki Seadgenda Tu ara es moqmedeba
Rirsebis Semlaxav sasjels. evropis sabWos wevr saxelmwifoTa sisxlissa-
marTlebrivi politikis ganviTarebisa da zogadad damkvidrebuli stan-
dartebis gaTvaliswinebiT, evropulma sasamarTlom daadgina, rom gawkepv-
la aris Rirsebis Semlaxavi sasjeli da, Sesabamisad, miiCnia, rom arasrul-
wlovanis gawkepvliT dairRva evropis konvenciis me-3 muxli.69

am koncefciis meSveobiT evropuli sasamarTlo azustebs konvenciiT
daculi uflebebis Sinaarss, afarToebs maTSi Camoyalibebul garantiebs.70

xsenebulidan gamomdinareobs, rom konvenciis normebis ganmarteba icvle-
ba da viTardeba droTa ganmavlobaSi, sazogadoebis cnobierebis ganviTare-
bisa da zneobrivi faseulobebis SecvlasTan erTad.71 esa Tu is moqmedeba,
romelic 50-60-an wlebSi ar ganixileboda konvenciis darRvevad, 80-90-ian
wlebSi SeiZleba aseTad CaiTvalos.

evropuli konvencia sakmaod `mSrali” dokumentia. konvenciis
analogiuri debulebebi adamianis uflebaTa sxva saerTaSoriso xelSekrule-
bebsa da saxelmwifoTa erovnul kanonmdeblobaSi SeiZleba moiZebnos, ma-
gram evropuli sasamarTlos precedentuli samarTali amdidrebs am debule-
bebs, ganmartavs konvenciis normebs, adgens misi gamoyenebis SesaZleblo-
bas konkretul garemoebaTa mimarT.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebasTan dakavSirebiT erovnulma institutebma, maT Soris sasamarT-

67 R. Bernhardt, The Convention and Domestic Law, in: The European System for the Protection of
Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 31-32.
68 `aravin SeiZleba daeqvemdebaros wamebas, araadamianur an damamcirebel mopyrobas
an dasjas”.
69 saqme Taireri gaerTianebuli samefos winaaRmdeg, 1978 wlis 25 aprilis gadaw-
yvetileba; aseve ix. J. Merrils, The Development of International Law by the European Court of
Human Rights, 1993, 79-80.
70 N. Mikkelsen, The Implementation in National Law of the Rights and Freedoms Embodies in the
European Convention on Human Rights, in: The Implementation in National Law of the European
Convention on Human Rights, Proceedings of the Fourth Copenhagen Conference on Human Rights, 28-
29 October, 1988, 1989, 93.
71 Para. 43, Report of the Constitutional Court of the Russian Federation, XIIth Congress of the Confer-
ence of the European Constitutional Courts: 

”
The Relations between the Constitutional Courts and the

Other National Courts, Including the Interference in this Area of the Action of the European Courts”, 14-
16 May 2002, Brussels. moxseneba xelmisawvdomia konferenciis internet-gverdze: [http://
www.confeuconstco.org] .
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loebma unda gaiTvaliswinos am precedentebis miRebis periodi. vinaidan
evropis konvencia `cocxali” dokumentia, ris gamoc konvenciis ama Tu im
uflebis Sinaarsi SeiZleba droTa ganmavlobaSi Seicvalos sazogadoebrivi
cnobierebis SecvlasTan erTad, dasaSvebia, rom esa Tu is konkretuli pre-
cedenti, romelic gamoiyena erovnulma sasamarTlom, SeiZleba moZvelebu-
li iyos. rac ufro Zvelia evropuli sasamarTlos gadawyvetileba, miT ufro
naklebad sarwmunoa igi da, Sesabamisad, miT ufro didia evropis konvenci-
iT gaTvaliswinebuli uflebis araswori ganmartebis riski.72 amitomac
erovnulma sasamarTloebma maqsimaluri Zalisxmeva unda gamoiCinos, raTa
aRmoaCinos da gamoiyenos uaxlesi precedentebi, romlebic miRebulia evro-
puli sasamarTlos mier. cxadia, rom amisaTvis saWiroa Camoyalibdes sistema,
romelic mosamarTleebs miscems saSualebas, mudmivad adevnon Tvalyuri
evropuli sasamarTlos mier konvenciis debulebaTa ̀ axlebur” ganmartebas.

rogorc ukve aRiniSna, erovnulma sasamarTloebma unda gamoiyenos
adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali, raTa
ganmartos evropis konvenciis debulebebi. evropuli sasamarTlos prece-
dentul samarTals SeuZlia, mniSvnelovani daxmareba aRmouCinos erovnul
sasamarTloebs konvenciis debulebebis gamoyenebisas. miuxedavad imisa,
rom erovnulma sasamarTloebma unda gaiTvaliswinos adamianis uflebaTa
evropuli sasamarTlos precedentuli samarTali, risTvisac maT unda moiZ-
ion evropuli sasamarTlos iseTi gadawyvetilebebi, romlebic exebian
analogiur situacias, dasaSvebia, erovnulma sasamarTlom ver miakvlios
evropuli sasamarTlos iseT gadawyvetilebas, romelic naTels mohfens
evropis konvenciis debulebaTa ganmartebas im konteqstSi, romelic
erovnuli sasamarTlos mier ganixileba. amis mizezi SeiZleba martivi iyos:
evropul sasamarTlos ar hqondes ganxiluli analogiuri dava imis gamo, rom
aravis miumarTavs misTvis adamianis uflebaTa aseT garemoebaSi dasacavad.
cxadia, evropuli sasamarTlo ixilavs saqmeebs mxolod im SemTxvevaSi, Tu
mas mimarTa iuridiulma an fizikurma pirma konvenciiT gaTvaliswinebuli
uflebis darRvevis mtkicebiT. evropuli sasamarTlo ar aris uflebamo-
sili, ganixilos saqmeebi in abstracto. miuxedavad imisa, rom erovnulma sasa-
marTlom SeiZleba ver aRmoaCinos evropuli sasamarTlos precedenti,
romelic erovnuli sasamarTlos winaSe gansaxilveli saqmis garemoebebis
analogiuria, aseTi precedentis ararseboba ar niSnavs, rom erovnulma sasa-
marTlom unda Sewyvitos konvenciis ganxilva da saqme gadawyvitos mxolod
Sidasaxelmwifoebrivi normatiuli aqtis safuZvelze.73 erovnulma sasa-
marTlom Tavad unda Seafasos saqmis garemoebebi da konvenciis Sesabamisi
debulebebi gamoiyenos davis gadasawyvetad. magaliTad, Tu erovnuli sasa-
marTlo ixilavs davas konvenciis me-8-me-11 muxlebTan dakavSirebiT,74 mas

72 P. Plowden & K. Kerrigan, Advocacy and Human Rights: Using the Convention in Court and Tribunals,
2002, 157.
73 M. Scheinin, International Human Rights in National Law, An Introduction to the International Protec-
tion of Human Rights (Eds. R. Hanski & M. Suksi), 1999, 421-422.
74 piradi da ojaxuri cxovrebis pativiscemis ufleba; azris, sindisisa da religiis
Tavisufleba; azris Tavisufleba; Sekrebisa da gaerTianebis Tavisufleba.
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SeuZlia ganixilos am muxlebis me-2 punqtebiT dadgenili sami kriteriumi,
romelTa dakmayofilebis SemTxvevaSi SeiZleba SeizRudos xsenebuli mux-
lebiT dadgenili uflebebi da Tavisuflebebi.75

amdenad, Zalze mniSvnelovania adamianis uflebaTa evropuli sasamarT-
los precedentuli samarTlis gamoyeneba erovnuli sasamarTloebis mier,
raTa SesaZlebeli gaxdes konvenciiT gaTvaliswinebuli ama Tu im samarT-
lebrivi cnebisa Tu principis konkretuli Sinaarsis dadgena, ris gareSec
Zalze rTulia konvenciis debulebaTa swori gamoyeneba.76

4.2. adamianis uflebaTa evropuli sasamarTlos precedentul samar-
Tals aseve mniSvnelovani roli eniWeba im garantiebis dadgenisaTvis, rom-
lebic daculia konvenciiT. rogorc cnobilia, adamianis uflebaTa evropis
konvenciiT (da misi damatebiTi oqmebiT) daculi uflebebi da Tavisufle-
bebi ar aris yovlismomcveli. konvenciaSi SeuZlebelia yvela im ZiriTad
uflebaTa da TavisuflebaTa Sesaxeb debulebebis moZieba, romlebic iu-
ridiul da fizikur pirebs SeiZleba mieniWoT.

miuxedavad amisa, is faqti, rom konvenciaSi pirdapir ar aris miTiTeba
ama Tu im garemoebaze, romlebzec SeiZleba gavrceldes konvenciis konkre-
tuli ufleba, ar niSnavs, rom gamoiricxeba am garemoebaze konvenciiT
gaTvaliswinebuli uflebis gavrceleba. konvenciiT ganmtkicebuli garan-
tiebis gamoyenebis areali SeiZleba gafarTovdes evropuli konvenciis pre-
cedentuli samarTliT da gamoyenebul iqnes iseTi garemoebebis mimarT,
romlebic pirdapir ar aris moxseniebuli evropul konvenciaSi.

amis sailustraciod SeiZleba konkretuli magaliTebis moyvana. saqme-
Si _ klasi germaniis winaaRmdeg, romelic exeboda satelefono mosmenas, _
adamianis uflebaTa evropulma sasamarTlom daadgina: miuxedavad imisa, rom
adamianis uflebaTa evropis konvenciis me-8 muxlis pirveli punqti pirda-
pir ar icavs satelefono saubrebis konfidenciurobas, am muxliT gan-
sazRvruli cneba ̀ piradi cxovreba” da ̀ mimowera” moicavs mas.77

aseve SeiZleba sxva magaliTis moyvana, romelic naTelyofs, konvenci-
is debulebebTan erTad, evropuli sasamarTlos precedentuli samarTlis
gamoyenebis aucileblobas konkretuli uflebis Sinaarsis dasadgenad.
saqmeSi _ nimitci germaniis winaaRmdeg, romelic exeboda m. nimitcis, pro-
fesiiT advokatis, piradi cxovrebisa da sacxovreblis pativiscemis ufle-
bas (konvenciis me-8 muxli), _ adamianis uflebaTa evropulma sasamarTlom
ganacxada, rom ganmcxadeblis saadvokato ofisis gaCxrekam daarRvia misi
piradi cxovrebisa da sacxovreblis pativiscemis ufleba. evropulma sasa-

75 M. Macovei, Freedom of Expression: A Guide to the Implementation on Article 10 of the European
Convention on Human Rights, 2001, 24.
76 T. Buergenthal, International Tribunals and National Courts: The Internationalization of Domestic
Adjudication, in: Recht zwischen Umbruch und Bewahrung: Ferstschrift für Rudolf Bernhardt, 1995, 687.
77 saqme klasi germaniis winaaRmdeg, 1978 weli, 41-e punqti.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi



70 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

marTlom ganmarta, rom saadvokato ofisi, ufro zogadad ki ganmcxadeblis
samuSao adgili, eqceva evropis konvenciis me-8 muxlis moqmedebis sfero-
Si.78 aqedan gamomdinare, evropulma sasamarTlom daadgina, rom cneba ̀ sacx-
ovrebeli”, romelic daculia evropis konvenciis me-8 muxliT, moicavs in-
dividis samuSao adgils da, Sesabamisad, icavs pirs ukanono Carevisagan.79

marTalia, evropis konvencia pirdapir ar awesrigebs eqstradiciis sak-
iTxs, evropuli sasamarTlos precedentulma samarTalma naTeli mohfina
imas, rom im saxelmwifoSi piris eqstradicia, romelSic mis mimarT arse-
bobs wamebis an araadamianuri mopyrobis dasabuTebuli eWvi, SeiZleba Cai-
Tvalos gadamcemi saxelmwifos mier evropis konvenciis me-3 muxlis dar-
Rvevad. cxadia, Tu saxelmwifom, misma erovnulma sasamarTlom ar ganixila
evropuli sasamarTlos precedentuli samarTali da ar daadgina evropis
konvenciis me-3 muxlis gamoyenebis SesaZlebloba eqstradiciis sakiTxe-
bze, igi ar CaTvlis, rom konvenciis me-3 muxli unda iyos gamoyenebuli
eqstradiciasTan dakavSirebiT.

amdenad, mniSvnelovania, adamianis uflebaTa evropis konvenciis gamoy-
enebasTan dakavSirebiT erovnulma sasamarTloebma gaiTvaliswinon is gare-
moeba, rom evropis konvenciis standartebis dadgena Zalze rTulia mxolod
konvenciis teqstis gacnobis Sedegad. konvenciaSi SeiZleba saerTod ar iyos
moxseniebuli is samarTlebrivi urTierToba, romelzec vrceldeba kon-
venciis uflebebi da Tavisuflebebi. evropuli sasamarTlos precedentu-
li samarTlis gamoyeneba saSualebas aZlevs mosamarTleebs, raTa isini
Caswvdnen konvenciiT gaTvaliswinebul uflebaTa da TavisuflebaTa Si-
naarss.

4.3. evropuli sasamarTlos precedentuli samarTlis gamoyeneba
erovnuli sasamarTloebis mier ganpirobebulia aseve imiT, rom igi aZlevs
erovnul sasamarTloebs im gadawyvetilebis ganWvretis SesaZleblobas,
romelsac savaraudod miiRebs evropuli sasamarTlo am saxelmwifos
winaaRmdeg evropul sasamarTloSi ganacxadiT mimarTvis SemTxvevaSi.

Tu adamianis uflebaTa evropulma sasamarTlom adre ganxilul saqmeze
daadgina konvenciis darRveva erT-erTi monawile saxelmwifos mier, didia
imis albaToba, rom msgavs saqmeze, romelic momavalSi SeiZleba ganixilos
evropulma sasamarTlom, igi miiRebs aseTsave gadawyvetilebas, kerZod,
daadgens saxelmwifos mier konvenciis darRvevas.80

Tu erovnuli sasamarTloebi ar gaiTvaliswineben evropuli sasamarT-
los precedentul samarTals, ar moaxdenen kanonmdeblobisa da praqtikis,
gansakuTrebiT ki sasamarTlo praqtikis, koreqtirebas evropuli sasamarT-

78 1992 wlis 16 dekembris gadawyvetileba, Series A, N251 B, 1992,  29-e-33-e punqtebi.
79 iqve; aseve ix. L. Clements, N. Mole & A. Simmons, European Human Rights: Taking a Case Under
the Convention, 1999, 24-25.
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los mier analogiur saqmeebze adre miRebuli gadawyvetilebebis mixedviT,
isini dadgebian realuri safrTxis winaSe, rom evropuli sasamarTlo daad-
gens evropis konvenciis darRvevas am saxelmwifos mier. sxva sityvebiT, Tu
erovnulma sasamarTlom ar gaiTvaliswina evropuli sasamarTlos mier adre
miRebuli gadawyvetilebebi analogiur saqmeebTan dakavSirebiT, romleb-
Sic evropulma sasamarTlom daadgina konvenciis darRveva, savaraudoa, rom
am saxelmwifos winaaRmdeg sarCelis Setanis SemTxvevaSi evropuli sasa-
marTlo imaves daadgens.81

cxadia, saxelmwifos, misi erovnuli sasamarTloebis interesebSia evro-
puli sasamarTlos precedentuli samarTlis gamoyeneba, rac mas miscems
SesaZleblobas, daicvas iuridiuli da fizikuri pirebis uflebebi evropu-
li standartebiT. Tu erovnulma sasamarTloebma gamoiyena precedentuli
samarTali da masSi dadgenili standartebiT daicva pirTa uflebebi, nak-
lebad mosalodnelia, am pirebma mimarTon evropul sasamarTlos TavianTi
uflebebis dasacavad da aqedan gamomdinare, mcirea imis albaToba, evrop-
ulma sasamarTlom daadginos, rom am saxelmwifom daarRvia evropis kon-
vencia.

Tumca adamianis uflebaTa evropuli sasamarTlos mier adre miRebuli
gadawyvetilebebi (precedentebi) ar aris misTvis savaldebulo momdevno
saqmeebze, evropuli sasamarTlos praqtika adasturebs, rom is gadaw-
yvetilebis miRebisas, rogorc wesi, iTvaliswinebs Tavis adrindel gadaw-
yvetilebebs, maT Soris konvenciis ama Tu im muxlis ganmartebas.82 am sak-
iTxTan dakavSirebiT adamianis uflebaTa evropulma sasamarTlom saqmeze
_ kosi gaerTianebuli samefos winaaRmdeg _ aRniSna:

`marTalia, [...] sasamarTlosaTvis ar aris savaldebulo Tavisi adrinde-
li gadawyvetilebebi, [...] magram, igi, Cveulebriv, misdevs da iyenebs Tavis-
save precedentebs, rac samarTlebrivi sicxadisa da konvenciis preceden-
tuli samarTlis Tanamimdevrulad ganviTarebis interesebisTvisaa
saWiro”.83

saerTaSoriso sasamarTloebis mier TavianTi gadawyvetilebebis mxed-
velobaSi miRebis fenomeni britanelma iuristma h. lauterpaxtma Semdeg-
nairad axsna:

`radgan aseTi gadawyvetilebebi aris droTa ganmavlobaSi SeZenili sa-
marTlebrivi gamocdileba, romlis mimdevroba moxerxebulia; radgan isini
asaxaven imas, rac warsulSi sasamarTlom samarTlianad CaTvala; radgan adre
miRebuli gadawyvetilebebis pativiscema uzrunvelyofs sicxadesa da sta-
bilurobas, rac mniSvnelovania marTlmsajulebis jerovani ganxorcieleb-

81 E. Alkema, Responsibilities Deriving from the Implementation of the European Convention on Human
Rights: Responsibilities for States Parties to the Convention, in: Proceedings of the Sixth International
Colloquy about The European Convention on Human Rights, 13-16 November 1985, 1988, 708.
82 L. Wildhaber, Precedent in the European Court of Human Rights, in: Protecting Human Rights: The
European Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F. Matscher, H. Petzold & L.
Wildhaber (Eds.), 2000, 1529-1531.
83 1990 wlis 27 seqtembris gadawyvetileba, Series A, N184, 35-e punqti.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi



72 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

isaTvis; da [...] radgan mosamarTleebs bunebrivad ar surT, amisaTvis sakma-
risi mizezebis gareSe aRiaron, rom warsulSi Secdnen.”84

is garemoeba, rom adamianis uflebaTa evropuli sasamarTlo gadaw-
yvetilebis miRebisas, rogorc wesi, iTvaliswinebs Tavis adrindel gadaw-
yvetilebebs (precedentul samarTals), ar niSnavs, rom mas ar SeuZlia Secva-
los Tavisi Sexeduleba da gansxvavebulad ganmartos konvenciis debule-
bebi. saqmeSi _ kosi gaerTianebuli samefos winaaRmdeg _ evropulma sasa-
marTlom aseve aRniSna, rom adre miRebul gadawyvetilebaTa momdevno
saqmeebze gamoyenebis praqtika ̀ xels ar SeuSlis sasamarTlos, gadauxvios
adre miRebul gadawyvetilebas, Tu igi darwmunda, rom arsebobs amisaTvis
damajerebeli mizezebi. aseTi gadaxveva SeiZleba moxdes, raTa, magaliTad,
uzrunvelyofil iqnes konvenciis iseTi ganmarteba, romelic asaxavs sazoga-
doebriv cvlilebebs da Seesatyviseba dRevandel pirobebs.”85

rogorc Tavad konvenciiT, ise sasamarTlo praqtikiT dadasturebu-
lia evropuli sasamarTlos mier iseTi gadawyvetilebis miRebis SesaZle-
bloba, romelic ganasxvavebs mis dRevandel midgomas adamianis uflebaTa
dacvis ama Tu im sakiTxisadmi adrindeli midgomisagan.86 evropis konvenci-
is 30-e muxli pirdapir iTvaliswinebs evropuli sasamarTlos mier iseTi
gadawyvetilebis miRebis SesaZleblobas, romelic SeuTavsebelia sasamarT-
los mier adre miRebul gadawyvetilebasTan.87 rac Seexeba evropuli sasa-
marTlos praqtikas evropis konvenciis iseT ganmartebasTan dakavSirebiT,
romelic gansxvavdeba adrindeli ganmartebisagan, sasamarTlo praqtikaSi
mravlad iyo SemTxveva, rodesac evropuli sasamarTlos mier konvenciis
debulebaTa ganmarteba gansxvavdeboda adrindelisagan.88

aseve unda aRiniSnos, rom erovnuli sasamarTloebis nawili davebis
gadawyvetisas iyenebs ara mxolod adamianis uflebaTa evropuli sasamarT-
los, aramed evropuli komisiis gadawyvetilebebs. rogorc cnobilia, evro-
pulma komisiam Sewyvita saqmianoba mas Semdeg, rac ganxorcielda evropis
konvenciis sazedamxedvelo sistemis reforma.89 marTalia, erovnuli sasa-

84 H. Lauterpacht, The Development of International Law by the International Court, 1958, 14.
85 1990 wlis 27 seqtembris gadawyvetileba, Series A, N184, 35-e punqti.
86 ix. saqmeebi: delkuri belgiis winaaRmdeg (1970 weli) da borgersi belgiis winaaRm-
deg (1990 weli); Seseri Sveicariis winaaRmdeg (1979 weli) da huberi Sveicariis
winaaRmdeg (1990 weli); aseve ix. L. Wildhaber, Precedent in the European Court of Human Rights,
in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F.
Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 1532-1533.
87 evropis konvenciis 30-e muxlis Tanaxmad: `rodesac palatis ganxilvaSi myofi saqme
wamoWris seriozul sakiTxs, romelic gavlenas axdens konvenciisa da misi oqmebis
ganmartebaze, an palatis mier sakiTxis gadawyvetas SeiZleba mohyves sasamarTlos
mier manamde miRebul ganaCenTan SeuTavsebeli Sedegi, palatas ufleba aqvs, ganaCenis
gamotanamde nebismier dros uari ganacxados iurisdiqciaze didi palatis sasarge-
blod, Tu saqmis erT-erTi mxare ar aris winaaRmdegi.”
88 J. Merrils, The Development of International Law by the European Court of Human Rights, 1993, 14.
89 konvenciis sazedamxedvelo sistemis reforma dasrulda 1998 wels konvenciis me-11
damatebiTi oqmis ZalaSi SesvliT. marTalia, axalma evropulma sasamarTlom 1998
wlis 1 noembridan daiwyo funqcioba, magram evropulma komisiam kidev erTi weli
gaagrZela saqmianoba darCenil saqmeebze muSaobis dasasruleblad.
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marTloebi davebis gadawyvetis dros, evropuli sasamarTlos gadaw-
yvetilebebis garda, eyrdnoba komisiis gadawyvetilebebs konvenciis de-
bulebaTa ganmartebisaTvis, maT mxedvelobaSi unda miiRon is garemoeba,
rom xSirad sasamarTlos Sexeduleba konvenciis debulebaTa ganmartebis
Sesaxeb gansxvavdeboda komisiis Sexedulebisagan. imis gaTvaliswinebiT, rom
sabolood evropuli sasamarTlo adgenda, Tu rogor unda ganimartos evro-
pis konvenciis debulebebi, ueWvelia, evropuli sasamarTlos gadawyvetile-
bebi erovnuli sasamarTloebisaTvis konvenciis debulebaTa ganmartebis
bevrad ufro avtoritetuli wyaroa, vidre evropuli komisiis gadaw-
yvetilebebi.90 amas garda, gasaTvaliswinebelia, rom evropulma komisiam
Sewyvita arseboba da, Sesabamisad, evropuli komisiis ganmarteba SeiZleba
aRar asaxavdes dRevandel realobas.

evropuli sasamarTlos precedentuli samarTlis mniSvnelovani roli
marTlmsajulebis ganxorcielebisas dasturdeba ara mxolod im saxelmwi-
foTa erovnuli sasamarTloebis praqtikiT, romlebSic evropis konvencia
ganixileba kanonmdeblobis nawilad, aramed aseve im saxelmwifoebis sasa-
marTloebis praqtikiT, sadac evropis konvencia ar aris aseTad miCneuli.
dReisaTvis konvenciis monawile erTaderTi saxelmwifo, romelSic konven-
cia ar aris aRiarebuli kanonmdeblobis nawilad, irlandiaa.91 miuxedavad
amisa, adamianis uflebaTa evropuli sasamarTlos precedentuli samarTa-
li gamoiyeneba irlandiis sasamarTloebis mier irlandiis kanonmdebloba-
Si arsebuli bundovani debulebebis ganmartebisaTvis. britaneTi92 da nor-
vegia93 im saxelmwifoTa magaliTia, romlebSic erovnuli kanonmdeblobis
nawilad konvenciis aRiarebamdec ki erovnuli sasamarTloebi iyenebdnen
evropuli sasamarTlos precedentul samarTals erovnuli kanonmdeblo-
bis zogadi da bundovani normebis ganmartebisaTvis.94

sayuradReboa, rom adamianis uflebaTa evropuli sasamarTlos pre-
cedentul samarTals iyenebs ara mxolod evropis konvenciis monawile sax-
elmwifoTa sasamarTloebi, aramed araevropul saxelmwifoTa sasamarTloe-
bi.95 nawilobriv es tendencia ganpirobebulia evropis konvenciiT da samo-

90 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the European Convention on
Human Rights, 1999,  19. rac Seexeba evropis sabWos ministrTa komitetis gadawyvetile-
bebs, romelnic konvenciis me-11 oqmis ZalaSi Sesvlamde (1998 w.) aseve arsebiTad
wyvetdnen saqmeebs, maTi mniSvneloba erovnuli sasamarTloebisaTvis ukiduresad
mcirea, radgan misi gadawyvetilebebi ar sabuTdeboda evropuli sasamarTlos gada-
wyvetilebaTa msgavsad. ix. P. Plowden & K. Kerrigan, Advocacy and Human Rights: Using the
Convention in Court and Tribunals, 2002, 158.
91 G. Ress, The Effect of Judgements and Decisions in Domestic Law, in: The European System for the
Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 821; D. O’Connell,
Ireland, in: Fundamental Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 431.
92 A. Wyrozumska, Impact of the Case-Law of the Organs of the European Convention on Human Rights
on Domestic Law and the National Judge, Judge and International Law, 1998, 143.
93 E. Møse, Norway, in: Fundamental Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 633-634.
94 aseve ix. SvedeTis magaliTi, I. Cameron, Sweden, ibid, 843-844.
95 E. Benvenisti, National Courts and the International Law on Minority Rights, 2 Austrian Review of
International and European Law, 1, 1997, 4-5.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi



74 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

qalaqo da politikuri uflebebis saerTaSoriso paqtiT gaTvaliswinebuli
debulebebis msgavsebiT.96 amas mowmobs araevropul saxelmwifoTa sasamarT-
loebis gadawyvetilebebi. magaliTad, saqmeSi _ filartiga pena-iralas
winaaRmdeg _ aSS-is sakasacio sasamarTlom gamoiyena evropuli sasamarT-
los precedentuli samarTali, romelic wamebis akrZalvas exeboda.97 zim-
babves uzenaesma sasamarTlom gamoiyena evropuli sasamarTlos gadaw-
yvetileba saqmeze _ Taireri gaerTianebuli samefos winaaRmdeg, _ raTa
daedasturebina, rom sxeulebrivi sasjelebi `araadamianuri da Rirsebis
Semlaxavi” dasjaa, rac evropis konvenciis me-3 muxliT ikrZaleba.98 amave
sasamarTlom sxva saqmeSi, romelic arasrulwlovanis sxeulebriv dasjas
exeboda, gamoiyena evropuli sasamarTlos gadawyvetilebebi saqmeebze:
Taireri gaerTianebuli samefos winaaRmdeg da kembeli da kosansi gaer-
Tianebuli samefos winaaRmdeg.99 zimbabves uzenaesma sasamarTlom Tavis erT-
erT saqmeSi ganixila evropuli sasamarTlos gadawyvetileba saqmeze _ so-
eringi gaerTianebuli samefos winaaRmdeg.100 indoeTis uzenaesma sasamarT-
lom moiSvelia evropis konvencia da evropuli sasamarTlos precedentu-
li samarTali indoeTis konstituciis ganmartebisaTvis.101 kanadis sasamarT-
lo praqtikisaTvis aseve cnobilia evropuli sasamarTlos precedentuli
samarTlis gamoyeneba.102

5. advokatTa roli erovnuli sasamarTloebis mier evropuli

sasamarTlos precedentuli samarTlis gamoyenebisas

advokatebs mniSvnelovani roli eniWebaT erovnuli sasamarTloebis
mier adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebisas. erovnuli sasamarTloebis winaSe advokatebma unda moiSve-
lion ara mxolod evropis konvencia, aramed evropuli sasamarTlos prece-
dentuli samarTali. advokatis argumentebi bevrad damajerebeli iqneba,
Tu igi daeyrdnoba evropuli sasamarTlos precedentebs, daasabuTebs, rom
konvenciiT gaTvaliswinebuli ufleba ise unda ganimartos, rogorc es gaa-

96 R. Lillich, Towards the Harmonization of International Human Rights Law, in: Recht zwischen Umbruch
und Bewahrung: Ferstschrift für Rudolf Bernhardt, 1995, 467.
97 630 F 2d 876 (1980).
98 Ncube, Tshuma and Ndhlovu v. The State (1988) 2 Afr. L. Rep. 702. cit.: J. Merrils, The Development
of International Law by the European Court of Human Rights, 1993, 20.
99 saqme _ kembeli da kosansi gaerTianebuli samefos winaaRmdeg (1982 weli) _ exeba
skolaSi bavSvTa mimarT sxeulebrivi sasjelis, rogorc disciplinuri RonisZiebis,
gamoyenebis akrZalvas. ix. Juvenile v. The State, Judgement No. 64/89, Crim. App. No.156/88. cit.:
J. Merrils, The Development of International Law by the European Court of Human Rights, 1993, 20.
100 J. Dugard, The Role of Human Rights Treaty Standards in Domestic Law: The Southern African
Experience, The Future of UN Human Rights Treaty Monitoring, P. Alston & J. Crawford (Eds.), 2000,
277-278.
101 A. Lester, Freedom of Expression, in: The European System for the Protection of Human Rights, R.
Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 468 (footnote 16).
102 Report of the Sixty-Sixth Conference, International Law Association (1994), 1994, 334; Y. Iwasawa,
The Domestic Impact of International Human Rights Standards: The Japanese Experience, The Future of
UN Human Rights Treaty Monitoring, P. Alston & J. Crawford (Eds.), 2000, 267.
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keTa evropulma sasamarTlom, rac, Tavis mxriv, xels Seuwyobs erovnuli
sasamarTlos darwmunebas advokatis poziciis marTebulobaSi. Tu advoka-
ti mxolod konvenciis teqsts daeyrdno da ar miuTiTa evropuli sasamarT-
los konkretul precedentze imis dasturad, Tu rogor ganmarta da gadaw-
yvita evropulma sasamarTlom msgavsi dava, advokatis mier konvenciis moS-
veliebis efeqti SezRuduli iqneba da, Sesabamisad, mcire iqneba sasamarT-
los mier advokatis poziciis gaziarebis albaTobac.

mizanSewonilia movlenebis ganviTarebis savaraudo scenaris ganxil-
va. Tu advokati Tavisi poziciis dasasabuTeblad daeyrdno adamianis ufle-
baTa evropis konvenciis konkretul debulebas, magram man ar moiSvelia
evropuli sasamarTlos precedentuli samarTali _ ar miuTiTa evropuli
sasamarTlos mier konvenciis Sesabamisi debulebis ganmartebasa da gamoy-
enebaze konkretul situaciaSi, romelic msgavsia erovnuli sasamarTlos
winaSe gansaxilveli saqmisa, erovnuli sasamarTlos pasuxi am saqmis mimarT
evropis konvenciis gamoyenebaze, advokatisaTvis, savaraudod, arasasur-
veli iqneba.

Tu gansxvaveba advokatis mier moSveliebul konvenciis debulebasa da
im Sidasaxelmwifoebrivi normatiuli aqtis debulebas Soris, romelic amave
sakiTxebs awesrigebs, ar iqneba aSkara erovnuli sasamarTlosaTvis, risi
albaTobac arc ise didia evropis konvenciis debulebaTa zogadi formu-
lirebebis gamo, erovnuli sasamarTlo advilad gaaqarwylebs advokatis
arguments imis Sesaxeb, Tu ra uflebiT unda iyos uzrunvelyofili misi
dacvis qveS myofi piri, an/da rogor unda gadawydes sasamarTlo dava. Tu
advokatma ar moiSvelia evropuli sasamarTlos precedenti, romelic
erovnuli sasamarTlosaTvis aSkaras gaxdis, rom precedentiT dadgenili
standarti ufro maRali xarisxiT icavs pirs (an vrceldeba iseT urTier-
Tobaze, razec ar vrceldeba Sesabamisi Sidasaxelmwifoebrivi normatiuli
aqti), sasamarTlo, savaraudod, miuTiTebs, rom evropis konvenciis msgavsi
norma dadgenilia qveynis Sidasaxelmwifoebrivi normatiuli aqtiT (magal-
iTad, kanoniT) da daadasturebs, rom maT Soris ar aris Seusabamoba. Tu sasa-
marTlom miiCnia, rom evropis konvencia da saqarTvelos kanonmdebloba ar
ewinaaRmdegeba erTmaneTs, erovnuli sasamarTlo, savaraudod, saerTod ar
gamoiyenebs evropis konvencias.

amis mizezi SeiZleba iyos is, rom Sidasaxelmwifoebrivi normatiuli
aqti adgens, rogorc wesi, qcevis ufro detalur wesebs, vidre evropis kon-
vencia, ris gamoc, erovnuli sasamarTlos azriT, evropis konvenciis gamoy-
eneba ar Seitans mniSvnelovan dadebiT wvlils sasamarTlo davis mogvare-
baSi. erovnuli sasamarTlos aseTi pozicia ar iqneba usafuZvlo, Tu ori
aqtidan (evropis konvenciidan da Sidasaxelmwifoebrivi normatiuli
aqtidan), romelTa Soris ar aris winaaRmdegoba, erTi adgens ufro konkre-
tul normas (magaliTad, kanoni), vidre meore (magaliTad, evropis konven-
cia), ZiriTadad ar aris ufro zogadi normis gamoyenebis aucilebloba.103

103 SeiZleba gamoiTqvas varaudi, rom aseT SemTxvevaSi ar warmoiSoba am aqtebis
ierarqiuli Tanafardobis sakiTxi, Tu sasamarTlom daadgina, rom es ori aqti
(konvencia da kanoni) ar ewinaaRmdegeba erTmaneTs.
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Tu erovnulma sasamarTlom miiCnia, rom evropis konvencia da qveynis
kanonmdebloba ar ewinaaRmdegeba erTmaneTs, erovnuli sasamarTlo ukeTes
SemTxvevaSi gadawyvetilebaSi gamoiyenebs konvenciis Sesabamis debulebas
mxolod rogorc saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtis am-
saxvel normas. ase iqneba Tu ise, advokatis mier evropis konvenciaze dayrd-
nobis efeqti umniSvnelo iqneba, radgan igi, evropuli sasamarTlos prece-
dentuli samarTlis moSveliebis gareSe ver daarwmunebs erovnul sasamarT-
los, rom konvenciis sadavo debuleba mis sasargeblod unda iyos gamoyeneb-
uli. cxadia, advokatis mier evropuli konvenciis moSvelieba ar moaxdens
misTvis sasurvel gavlenas erovnuli sasamarTlos gadawyvetilebaze.

aseve aRsaniSnavia, rom, Tu advokati, evropul konvenciasTan erTad,
ar daeyrdno evropuli sasamarTlos im gadawyvetilebas, romelic azustebs
konvenciis Sesabamisi debulebis gamoyenebas konkretuli samarTlebrivi
urTierTobis mimarT, erovnulma sasamarTlom SeiZleba daaskvnas, rom
konvenciis moSveliebuli debuleba ar vrceldeba konkretul garemoeba-
ze. rogorc ukve aRiniSna, zogierT SemTxvevaSi konvenciis debulebebidan
pirdapir ar Cans, rom konvenciis esa Tu is ufleba vrceldeba konkretul
garemoebaze.

meore mxriv, Tu advokati, evropis konvenciis debulebasTan erTad,
daeyrdnoba evropuli sasamarTlos konkretul gadawyvetilebas, romli-
Tac igi daasabuTebs, rogor ganmarta evropulma sasamarTlom es ufleba da
gadawyvita dava, advokatis poziciis aseT dasabuTebas erovnuli sasamarT-
los mxridan, savaraudod, sakiTxis detaluri ganxilva mohyveba (yvelafers
Tavi rom davaneboT, mosamarTleTa cnobismoyvareoba ganapirobebs advoka-
tis mier moSveliebuli precedentis gacnobasa da mis analizs). aseT SemTx-
vevaSi sasamarTlo ganixilavs ara mxolod evropis konvenciis debulebasa
da mis ̀ erovnul” analogs (Sesabamis Sidasaxelmwifoebriv normatiul aqts),
aramed evropis konvenciis zogadi normis ganmartebas precedentuli sa-
marTliT da analogiuri davis gadawyvetas evropuli sasamarTlos mier.
advokatis mier evropuli sasamarTlos precedentuli samarTlis gamoy-
enebis Sedegad erovnuli sasamarTlosaTvis naTeli iqneba, erTi mxriv, evro-
pis konvenciis norma, xolo, meore mxriv, am normis gamoyeneba konkretul
garemoebaSi. evropis konvenciisa da precedentuli samarTlis ganxilvis
Sedegad erovnulma sasamarTlom SeiZleba gansxvavebuli gadawyvetileba
miiRos, vidre is gadawyvetileba, romelsac igi miiRebda advokatis mier
mxolod evropis konvenciis moSveliebis SemTxvevaSi. amdenad, advokats
bevrad didi Sansi aqvs, daarwmunos erovnuli sasamarTlo Tavisi poziciis
dasabuTebulobaSi, Tu igi, evropis konvenciasTan erTad, moiSveliebs evro-
puli sasamarTlos precedentul samarTals. Tumca isic aRsaniSnavia, ad-
vokatis mier moSveliebuli precedentis analizis Sedegad erovnulma sasa-
marTlom SeiZleba daaskvnas, rom am precedentis garemoebebi gansxvavdeba
erovnuli sasamarTlos mier gansaxilveli saqmis garemoebebisagan da, Sesa-
bamisad, ar gamoiyenos es precedenti sasamarTlos davis gadasawyvetad.
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magram sanam advokati evropuli sasamarTlos precedentuli samarT-

lis gamoyenebiT Seecdeba erovnuli sasamarTlos darwmunebas, rom konkre-
tuli ufleba ise unda ganimartos, rogorc es gaakeTa evropulma sasamarT-
lom, manamde advokati Tavad unda darwmundes, ganamtkicebs Tu ara mis (ad-
vokatis) pozicias evropuli sasamarTlos precedentuli samarTali. amis-
aTvis, cxadia, advokati unda gaecnos adamianis uflebaTa evropuli sasa-
marTlos precedentul samarTals.

Tu advokati ar gaecno evropuli sasamarTlos precedentul samar-
Tals da mxolod evropis konvenciis teqstis gacnobiT Semoifargla, man
Tavad SeiZleba gaakeTos mcdari daskvna, rom konvenciis debulebebiT ar
aris daculi is garantiebi, romlis darRvevis damtkiceba mas aqvs ganzrax-
uli sasamarTlos winaSe. aseTi mcdari daskvnis Sedegad advokati sasamarT-
los winaSe ar moiSveliebs konvenciasa da evropuli sasamarTlos prece-
dentul samarTals Tavisi poziciis dasasabuTeblad, rac SeiZleba gadamw-
yveti aRmoCndes sasamarTlo davis advokatisaTvis arasasurveli SedegiT
dasrulebaSi.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebiT advokats SeuZlia ganWvritos, eqneba Tu ara mis ganacxads davis
mogebis perspeqtiva evropul sasamarTloSi ganacxadis Setanis SemTxveva-
Si, Tu erovnulma sasamarTlom ar daakmayofila misi moTxovna. cxadia, Tu
saqmis garemoebebi msgavsia im garemoebebisa, romelzec evropulma sasamarT-
lom ukve miiRo gadawyvetileba da daadgina saxelmwifos mier evropis kon-
venciis darRveva, savaraudoa, rom momdevno saqmezec evropuli sasamarT-
lo imaves daadgens.

aseve SeiZleba aRiniSnos, rom advokatebis aqtiuri roli adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebisas
stimuls miscems erovnul sasamarTloebs, raTa gamoiyenon precedentuli
samarTali.

niSandoblivia, rom evropuli sasamarTlos precedentuli samarTlis
moSvelieba advokatis mier ara mxolod Tavis, aramed erovnuli sasamarT-
los interesebSic aris, radgan igi aZlevs SesaZleblobas sasamarTlos,
saqme ganixilos sruli samarTlebrivi suraTis safuZvelze da miiRos obieq-
turi da samarTliani gadawyvetileba.

6. evropuli sasamarTlos precedentuli samarTlis gamoyene-

ba normaSemoqmedebiT procesSi

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali
gamoyenebuli unda iqnes ara mxolod marTlmsajulebis ganxorcielebisas,
aramed aseve normaSemoqmedebiT procesSi. evropuli sasamarTlos prece-
dentuli samarTali mniSvnelovan gavlenas axdens ara mxolod erovnuli sasa-
marTloebis praqtikaze, aramed Sidasaxelmwifoebriv kanonmdeblobaze.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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adamianis uflebaTa evropuli sasamarTlos precedentulma samarTal-
ma SeiZleba mniSvnelovani wvlili Seitanos qveynis kanonmdeblobis daxve-
waSi. rogorc ukve aRiniSna, evropuli sasamarTlos precedentuli samar-
Tali ganmartavs konvenciis debulebaTa Sinaarss. Tu saxelmwifo uzrunve-
lyofs qveynis kanonmdeblobis Sesabamisobas evropis konvenciasa da ad-
amianis uflebaTa evropuli sasamarTlos precedentul samarTalTan, mcire
iqneba evropis konvenciis darRvevis riski normatiuli mizeziT. qveynis
kanonmdeblobis SemuSavebis dros adamianis uflebaTa evropuli sasamarT-
los precedentuli samarTlis gaTvaliswineba saxelmwifos miscems SesaZle-
blobas, Tavidan aicilos evropis konvenciis darRveva normatiuli mizeziT.

Tu saxelmwifom evropuli sasamarTlos precedentuli samarTlis ganx-
ilvis Sedegad aRmoaCina gadawyvetileba sxva saxelmwifos winaaRmdeg,
romelSic evropulma sasamarTlom daadgina konvenciis darRveva imis gamo,
rom qveynis kanonmdebloba ar Seesabameboda konvenciis standartebs, didia
evropuli sasamarTlos mier analogiuri gadawyvetilebis miRebis albaToba
am saxelmwifodan msgavs garemoebaSi konvenciis darRvevis mtkicebiT evro-
puli sasamarTlosaTvis mimarTvis SemTxvevaSi. cxadia, Tu saxelmwifo Tavis
kanonmdeblobaSi aRmoaCens imave normas, romelic evropulma sasamarTlom
adrindel precedentSi ukve miiCnia konvenciis darRvevad, ris Sedegadac
es saxelmwifo moaxdens Tavisi kanonmdeblobis koreqtirebas, aRar iarse-
bebs konvenciiT gaTvaliswinebuli uflebis darRvevis safuZveli.104 amit-
om mniSvnelovania, rom normatiuli aqtebis proeqtebi Semowmdes evropu-
li sasamarTlos precedentul samarTalTan Sesabamisobis TvalsazrisiT.

udavoa, rom sakanonmdeblo xelisuflebas gansakuTrebuli roli eni-
Weba adamianis uflebaTa evropuli sasamarTlos precedentul samarTal-
Tan qveynis kanonmdeblobis Sesabamisobis uzrunvelyofisaTvis.

qveynis kanonmdeblobaze evropuli sasamarTlos precedentuli sa-
marTlis gavlena mxolod konvenciis standartebis Seusabamo normatiuli
aqtebis dadgeniT ar Semoifargleba. evropuli sasamarTlos precedentul
samarTals eniWeba aseve mniSvnelovani roli qveynis kanonmdeblobaSi ar-
sebuli samarTlebrivi vakuumis Sesavsebad.105 konkretuli saqmis ganxilvi-
sas erovnulma sasamarTlom SeiZleba aRmoaCinos, rom sadavo sakiTxi ar aris,
an mxolod nawilobriv aris mowesrigebuli kanonmdeblobiT. aseT SemTx-
vevaSi erovnulma sasamarTlom SeiZleba gamoiyenos evropuli sasamarTlos
precedentuli samarTali da mis mixedviT gadawyvitos dava. kanonmdeblo-
baSi arsebuli samarTlebrivi vakuumis Sesavsebad precedentuli samarT-
lis gamoyeneba xels Seuwyobs qveyanaSi adamianis uflebaTa maregulirebe-
li kanonmdeblobisa da sasamarTlo praqtikis srulyofas.

104 E. Klein, Should the Binding Effect of the Judgements of the European Court of Human Rights be
Extended? in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, P.
Mahoney, F. Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 706.
105 F. Francioni, The Jurisprudence of International Human Rights Enforcement: Reflections on the Italian
Experience, in: Enforcing International Human Rights in Domestic Courts, B. Conforti & F. Francioni
(Eds.), 1997, 30.
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evropis konvenciis monawile saxelmwifoTa Sidasaxelmwifoebrivi

praqtika adasturebs, rom saxelmwifoebi Tvalyurs adevneben evropuli
sasamarTlos gadawyvetilebebs, ris Sedegadac axdenen TavianTi kanonmde-
blobis koreqtirebas am precedentebis mixedviT.

amis dasturad SeiZleba ramdenime magaliTis moyvana evropis konvenci-
is monawile saxelmwifoTa praqtikidan.106 magaliTad, adamianis uflebaTa
evropulma sasamarTlom ganixila saqme _ marqsi belgiis winaaRmdeg, romel-
ic exeboda kanonieri da ukanono Svilebis uflebriv mdgomareobas evropis
konvenciis me-8 da me-14 muxlebis Sesabamisad.107 evropuli sasamarTlos gada-
wyvetilebis Sedegad, romelmac akrZala diskriminacia kanonier da ukanono
Svilebs Soris, ara mxolod belgiam (romelic mopasuxe iyo am saqmeze da
romlisTvisac evropuli sasamarTlos gadawyvetileba iuridiulad
savaldebuli iyo) Secvala Tavisi samemkvidreo kanonmdebloba, aramed
niderlandebmac Seitana cvlileba samoqalaqo kodeqsSi, romliTac gaauq-
ma diskriminaciuli mopyroba kanonier da ukanono Svilebs Soris memkvi-
dreobis miRebasTan dakavSirebiT.108

evropuli sasamarTlos precedentuli samarTlis gavlenas erovnul
kanonmdeblobaze adasturebs sxva magaliTic. evropuli sasamarTlos gada-
wyvetilebis Sedegad saqmeze _ brogani gaerTianebuli samefos winaaRm-
deg,109 _ romelic exeboda dakavebuli piris sasamarTlos winaSe dauy-
ovnebliv wardgenas, niderlandebma Seitana cvlileba Tavis kanonmdeblo-
baSi, raTa SesabamisobaSi moeyvana igi moxseniebul gadawyvetilebasTan.110

evropuli sasamarTlos mier saqmeze _ melouni gaerTianebuli samefos
winaaRmdeg111 _ miRebuli gadawyvetilebis Sedegad, romelic exeboda
satelefono mosmenis samarTlebriv regulirebas, irlandiam miiRo norma-
tiuli aqti, romelmac Secvala satelefono mosmenebis ganxorcielebis wesi
irlandiaSi.112

adamianis uflebaTa evropuli sasamarTlos precedentulma samarTal-
ma aseve moaxdina gavlena Sveicariis kanonmdeblobaze. magaliTad, evropu-
li sasamarTlos gadawyvetilebis Sedegad saqmeze _ enxeli da sxvebi nider-
landebis winaaRmdeg,113 _ romelic exeboda samxedro mosamsaxureTaTvis
sxvadasxva sasjelis Sefardebas samxedro disciplinis darRvevisaTvis,

106 J. Polakiewicz, The Execution of Judgements of the European Court of Human Rights, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 62.
107 saqme marqsi belgiis winaaRmdeg, 1979 wlis 13 ivnisis gadawyvetileba.
108 A. Wyrozumska, Impact of the Case-Law of the Organs of the European Convention on Human Rights
on Domestic Law and the National Judge, Judge and International Law, 1998, 146.
109 1998 wlis 23 martis gadawyvetileba, Series A, N145 B.
110 L. Zwaak, The Netherlands, in: Fundamental Rights in Europe: The European Convention on Human
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 623.
111 1984 wlis 2 agvistos gadawyvetileba, Series A, N82.
112 D. O’Connell, Ireland, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 437.
113 1976 wlis 8 ivnisis gadawyvetileba, Series A, N22.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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Sveicariam Secvala Tavisi kanonmdebloba, raTa is Seesabamebina konvenciis
standartebTan.114

adamianis uflebaTa evropuli sasamarTlos precedentulma samarTal-
ma aseve moaxdina gavlena konvenciis monawile sxva saxelmwifoTa, maT Soris:
daniis, avstriis, germaniis kanonmdeblobaze, miuxedavad imisa, rom evropu-
li sasamarTlos gadawyvetilebebi uSualod ar exeboda am saxelmwifoebs.115

rogorc xsenebuli magaliTebidan Cans, saxelmwifoebi, rogorc wesi,
iTvaliswineben evropuli sasamarTlos im gadawyvetilebebsac ki, romleb-
Sic isini ar arian davis mxareebi. Tumca aris SemTxveva, rodesac saxelmwi-
fom ar gaiTvaliswina aseTi precedentebi, ris Sedegadac evropulma sasa-
marTlom daadgina konvenciis darRveva am saxelmwifos mier. magaliTad,
adamianis uflebaTa evropulma sasamarTlom 1978 wels miiRo gadawyvetile-
ba saqmeze _ klasi germaniis winaaRmdeg, _ romelic exeboda satelefono
mosmenas. didma britaneTma Tavisi kanonmdebloba ar Seusabama xsenebul
gadawyvetilebas. evropulma sasamarTlom ramdenime weliwadSi ganixila
didi britaneTis winaaRmdeg evropul sasamarTloSi Setanili saCivari (saqme
melouni didi britaneTis winaaRmdeg), romelic msgavs garemoebebs exeboda
da miiRo gadawyvetileba, rom didma britaneTma daarRvia evropis konven-
cia. mxolod amis Semdeg didma britaneTma Secvala Tavisi kanonmdebloba.116

7. evropuli sasamarTlos precedentuli samarTlis gamoyene-

ba saqarTvelos sasamarTloebis praqtikaSi

saqarTvelos sasamarTloebis mier evropuli sasamarTlos preceden-
tuli samarTlis gamoyenebis praqtikis ganxilvamde unda aRiniSnos, rom
saqarTvelos uzenaesma sasamarTlom araerTxel gaamaxvila yuradReba ad-
amianis uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoy-
enebis aucileblobaze marTlmsajulebis ganxorcielebis dros. amas adas-
turebs saqarTvelos uzenaesi sasamarTlos Tavmjdomaris, lado Wanturias
mier gamoTqmuli azri:

`mas Semdeg, rac saqarTvelo evropis sabWos wevri gaxda da moaxdina
evropis adamianis uflebaTa da TavisuflebaTa dacvis konvenciis rati-

114 M. Borghi, Switzerland, in: Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 859.
115 C. Nørgaard, Danish Perspectives on Incorporation of the Convention, in: Aspects of Incorporation of
the European Convention of Human Rights into Domestic Law, J.P. Gardner (Ed.), 1993, 45; R. Bernhardt,
The Convention and Domestic Law, in: The European System for the Protection of Human Rights, R.
Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 39; S. Jensen, The European Convention on Human
Rights in Scandinavian Law: A Case Law Study, 1992, 53-54; H. Tretter, Austria, in: Fundamental Rights
in Europe: The European Convention on Human Rights and its Member States (1950-2000), R. Blackburn
& J. Polakiewicz (Eds.), 2001, 109; A. Zimmermann, Germany, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polak-
iewicz (Eds.), 2001, 353.
116 J. McBride, The Role of Individual Petitions in the European Convention System, in: The Implemen-
tation in National law of the European Convention on Human Rights, Proceedings of the Fourth Copen-
hagen Conference on Human Rights, 28-29 October, 1988, 1989, 58.
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ficireba, adamianis uflebaTa evropuli sasamarTlos samosamarTlo samar-
Talma qarTuli marTlmsajulebisaTvis gansakuTrebuli mniSvneloba SeiZ-
ina. evropuli sasamarTlos gadawyvetilebebs iseTive uSualo moqmedeba
aqvT saqarTveloSi, rogorc konvenciis teqsts.”117

evropuli sasamarTlos precedentuli samarTlis gamoyenebis aucile-
blobaze saqarTvelos uzenaesi sasamarTlos Tavmjdomarem aseve gaamaxvi-
la yuradReba moxsenebaSi _ ̀ saqarTveloSi marTlmsajulebis mdgomareo-
bis Sesaxeb”, romelic gakeTda saqarTvelos mosamarTleTa konferenciaze:

`[...] gansakuTrebuli mniSvneloba aqvs Cveni mosamarTleebis mier ad-
amianis uflebaTa da TavisuflebaTa evropuli sasamarTlos praqtikis gac-
nobas. [...] Cveni mosamarTleebis mier evropuli sasamarTlos praqtikis gac-
noba da misi precedentuli gadawyvetilebebis gaanalizeba xels Seuwyobs
qarTul samarTalSi evropuli samarTlis inkorporacias da Cvens marTlm-
sajulebaSi adamianis uflebaTa dacvis evropuli standartebis realur
damkvidrebas. [...] evropis adamianis uflebaTa sasamarTlos praqtikis gac-
noba Cveni sasamarTlo korpusisaTvis sasargeblo iqneba rogorc samarT-
lebrivi TvalsazrisiT, aseve im pasuxismgeblobis gaazrebisaTvis, romel-
sac saqarTvelos saxelmwifo kisrulobs evrosabWoSi gawevrianebiT. Ti-
Toeuli mosamarTle saqmis ganxilvisas unda iTvaliswinebdes, rom mis mier
gamotanili gadawyvetileba SesaZloa gaxdes adamianis uflebaTa evropuli
sasamarTlos msjelobis sagani da swored es gadawyvetilebebi iqneba mo-
mavalSi Cveni saxelmwifos avtoritetis ganmsazRvreli erT-erTi krite-
riumi.”118

am magaliTebidan naTelia, rom saqarTvelos uzenaesi sasamarTlos xe-
lmZRvanelobas kargad aqvs gaTviTcnobierebuli adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTlis gamoyenebis aucilebloba mar-
Tlmsajulebis ganxorcielebisas.

iyenebs Tu ara saqarTvelos sasamarTloebi adamianis uflebaTa
evropuli sasamarTlos precedentul samarTals praqtikaSi?

Tavidanve unda aRiniSnos, rom am kiTxvaze pasuxis gasacemad ganxilul
iqna saqarTvelos sasamarTloebis oficialurad gamoqveynebuli yvela gada-
wyvetileba (gamonaklis SemTxvevaSi, ganxilul iqna is gadawyvetilebebic,
romlebic ar gamoqveynebula). imis gaTvaliswinebiT, rom saqarTveloSi yve-
la sasamarTlos, gansakuTrebiT pirveli instanciis sasamarTloebis, gada-

117 ix. l. Wanturia, winaTqma, `adamianis uflebaTa evropis sasamarTlos samosamarTlo
samarTlis mimoxilva”, saqarTvelos uzenaesi sasamarTlo, Tbilisi, 2001 weli, gv. 1.
118 ix. saqarTvelos mosamarTleTa konferenciaze saqarTvelos uzenaesi sasamarTlos
Tavmjdomaris l. Wanturias moxseneba `saqarTveloSi marTlmsajulebis mdgomareo-
bis Sesaxeb”, gaz. `saqarTvelos respublika”, N161(3902), 2001 wlis 4 ivlisi. aseve ix.
saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias moxseneba, romelic
gakeTda evropis uzenaesi sasamarTloebis TavmjdomareTa VII konferenciaze, Tbili-
si, 2002 wlis 15-17 aprili. gamosvlis teqsti xelmisawvdomia saqarTvelos uzenaesi
sasamarTlos internet-gverdze: [www.supremecourt.ge].
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wyvetilebebi ar qveyndeba, ar unda gamoiricxos gamouqveynebel gadaw-
yvetilebebSi evropuli sasamarTlos precedentuli samarTlis gamoyeneb-
is SesaZlebloba. Tumca SeiZleba vivaraudoT, rom es ar Secvlis saqarTve-
los sasamarTloebSi adamianis uflebaTa evropuli sasamarTlos preceden-
tuli samarTlis gamoyenebasTan dakavSirebul saerTo suraTs.119

saqarTvelos sasamarTloebis praqtikis Seswavlam daadastura, rom
ukve aris saqarTvelos saerTo iurisdiqciis sasamarTloebis mier adami-
anis uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebis
ramdenime SemTxveva.120

mizanSewonilia saqarTvelos sasamarTloebis gansakuTrebiT mniS-
vnelovan gadawyvetilebaTa ganxilva, romlebSic gamoyenebul iqna adami-
anis uflebaTa evropuli sasamarTlos precedentuli samarTali.

7.1. saqarTvelos sasamarTlo praqtikaSi erT-erTi pirveli saqme,
romelSic, adamianis uflebaTa evropis konvenciasTan erTad, dadga adami-
anis uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebis

119 pirveli instanciis 28 sasamarTlodan miRebuli informaciiT, maT praqtikaSi ar
yofila gamoyenebuli adamianis uflebaTa evropuli sasamarTlos precedentebi.
120 saqarTvelos uzenaesi sasamarTlo:
1. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, ganCineba, 2001 wlis 22 ivnisi.
davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa. ix. `adamianis
uflebaTa dacvis samagaliTo gadawyvetilebebi” (2001 w.), Tbilisi, 2002 weli, gv. 78;
2. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, gadawyvetileba N3k/376-01, 2001
wlis 18 ivlisi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa. ix.
saqarTvelos uzenaesi sasamarTlos gadawyvetilebani: samoqalaqo, samewarmeo da
gakotrebis saqmeebi, N10, 2001 weli, gv. 1176;
3. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, gadawyvetileba N3k/754-01, 2001
wlis 5 dekemberi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa.
4. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, gadawyvetileba N3k/390-02,
2002 wlis 4 ivlisi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa.
5. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, gadawyvetileba N3k/337-02,
2002 wlis 25 ivnisi. gadawyvetilebiT gauqmda Tbilisis saolqo sasamarTlos 2001
wlis 18 dekembris N2a/176 gadawyvetileba. davis sagani: pativis, Rirsebisa da saqmiani
reputaciis xelyofa.
6. administraciul da sxva kategoriis saqmeTa palata, gadawyvetileba N3g/ad-131-k-02,
2002 wlis 4 oqtomberi, davis sagani: materialuri da moraluri zianis anazRaureba.

Tbilisis saolqo sasamarTlo:
1. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-176, 2001 wlis 18
dekemberi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa;
2. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-83-2001, 2001 wlis 21
dekemberi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa.
3. sasamarTlos sagamoZiebo kolegiis mosamarTlis dadgenileba (mosamarTlis TviT-
acilebis Sesaxeb), N3g-52-2002, 2002 wlis 8 Tebervali.
4. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-25-2002, 2002 wlis 3
ivlisi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa.

raionuli sasamarTlo:
WiaTuris raionuli sasamarTlo, gadawyvetileba N2/64, 2002 wlis 3 aprili. davis
sagani: pativis, Rirsebisa da saqmiani reputaciis xelyofa.
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sakiTxi, exeboda erT-erTi religiuri mimdinareobis registracias.121 es
saqme saqarTvelos uzenaesma sasamarTlom ganixila 2001 wlis 22 Tebervals.

sasamarTlo procesis is monakveTi, romelic naSromSi ganxiluli sak-
iTxebis interesis sagania, Semdegnairad warimarTa: sasamarTlo procesis
dros kasatori mxaris advokatma Tavisi poziciis dasasabuTeblad, adami-
anis uflebaTa evropis konvenciasTan erTad,122 miuTiTa evropuli sasamarT-
los precedentul samarTalze.123 man moiSvelia evropuli sasamarTlos ram-
denime gadawyvetileba, maT Soris saqmeebi: sidiropulosi saberZneTis
winaaRmdeg, hasani da CauSi bulgareTis winaaRmdeg da manusakisi da sxvebi
saberZneTis winaaRmdeg. evropuli sasamarTlos precedentuli samarTlis
moSveliebiT Tavisi poziciis dasabuTebis dros advokats sasamarTlom Sea-
wyvetina sityva da aRniSna, rom advokatis mier evropuli sasamarTlos mi-
TiTebuli gadawyvetilebebi exeba sxva saxelmwifoebs (da ara saqarTvelos)
da, Sesabamisad, man ar unda miuTiTos am gadawyvetilebebze. sasamarTlos
am argumentis sapasuxod advokatma ganumarta sasamarTlos, Tu ratom ey-
rdnoba igi evropuli sasamarTlos zemoxsenebul gadawyvetilebebs, ker-
Zod, ganacxada, rom evropuli sasamarTlos precedentebze miTiTeba evro-
pis konvenciiT gaTvaliswinebuli debulebebis Sinaarsis dadgenis saSuale-
baa. advokatis am argumentze sasamarTlos komentari ar gaukeTebia. advoka-
tma gaagrZela miTiTeba evropuli sasamarTlos precedentul samarTalze
Tavisi poziciis dasasabuTeblad.

sabolood, uzenaesma sasamarTlom ar daakmayofila saCivari. miRebul
ganCinebaSi uzenaesma sasamarTlom ar miuTiTa evropuli sasamarTlos pre-
cedentul samarTalze. man mxolod miuTiTa adamianis uflebaTa evropis
konvenciis me-9, me-10, me-11 da me-14 muxlebze.

sasamarTlo procesis am epizodTan dakavSirebiT SeiZleba gakeTdes
ramdenime daskvna. sasamarTlos azriT, mxares ar SeeZlo evropuli sasa-
marTlos im gadawyvetilebebze dayrdnoba, romlebic miRebulia sxva sax-
elmwifos winaaRmdeg. aqedan gamomdinare, SeiZleba vivaraudoT, uzenaesma
sasamarTlom CaTvala, rom advokats SeeZlo dayrdnoba evropuli sasamarT-
los mxolod im gadawyvetilebaze, romelSic saqarTveloa davis mxare.

sasamarTlos mier advokatis sapasuxo argumentis (Tu ratom iSvelie-
bs igi evropuli sasamarTlos precedentul samarTals) komentirebisagan
Tavis Sekavebis gageba SeiZleba orgvarad: erTi mxriv, SeiZleba imis mtkice-

121 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa
palata, ganCineba N3k/599, 2001 wlis 22 Tebervali. davis sagani: `pensilvaniis (aSS)
saguSago koSkis, bibliisa da traqtatebis sazogadoebis saqarTvelos warmomadgen-
lobis” 1998 wlis 11 maisis da `iehovas mowmeTa kavSiris” 1998 wlis 17 aprilis
registraciis gauqmeba.
122 kasatori mxaris advokati amtkicebda adamianis uflebaTa evropis konvenciis me-9,
me-10, me-11 da me-14 muxlebis darRvevas. ix. saolqo sasamarTlos gadawyvetilebis
aRwerilobiTi nawilis me-9 punqti.
123 aseve ix. kasatoris mier momzadebuli zepiri argumentebi uzenaesi sasamarTlos
sxdomisaTvis da sakasacio saCivari. dokumentebi xelmisawvdomia organizaciis in-
ternet-gverdze: [www.jv-georgia.org].

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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ba, rom advokatma daarwmuna sasamarTlo Tavisi poziciis marTebulobaSi
evropuli sasamarTlos precedentuli samarTlis gamoyenebasTan dakav-
SirebiT, ris gamoc sasamarTlos aRar gaukeTebia raime komentari evropu-
li sasamarTlos precedentuli samarTlis mixedviT konvenciis debulebe-
bis ganmartebis marTebulobis Sesaxeb; meore mxriv, advokatis xsenebul
argumentze sasamarTlos mxridan komentarisagan Tavis Sekavebis gageba
SeiZleba imgvarad, rom sasamarTlo ar daeTanxma precedentul samarTalze
dayrdnobis aseT dasabuTebas da miuxedavad imisa, advokats neba darTo,
Tavisi pozicia daesabuTebina precedentuli samarTlis safuZvelze, sasa-
marTlom mxedvelobaSi ar miiRo precedentul samarTalze damyarebuli
argumentacia. asea Tu ise, sasamarTlom Tavis gadawyvetilebaSi ar moixse-
nia advokatis mier sasamarTlo sxdomaze miTiTebuli precedentebi da, Se-
sabamisad, sasamarTlo gadawyvetileba arc dausabuTebia evropuli sasa-
marTlos precedentebis mixedviT.

ra iyo sasamarTlosa da advokats Soris gansxvavebuli Sexeduleb-
is arsi evropuli sasamarTlos precedentuli samarTlis rolis Sesaxeb?

evropuli sasamarTlos gadawyvetilebebze miTiTebasTan dakavSirebiT
sasamarTlosa da advokats Soris gansxvavebuli Sexedulebis warmoSobis
mizezi unda veZioT gansxvavebul warmodgenaSi, romelic hqondaT sasamarT-
losa da advokats marTlmsajulebis ganxorcielebisas evropuli sasamarT-
los precedentuli samarTlis rolTan dakavSirebiT. rogorc ukve aRiniS-
na, sasamarTlom miuTiTa, rom evropuli sasamarTlos moxseniebuli gadaw-
yvetilebebi exeba sxva saxelmwifoebs da ara saqarTvelos. savaraudod,
sasamarTlos argumentis arsi is iyo, rom, radgan es gadawyvetilebebi exe-
boda sxva saxelmwifoebs da ara saqarTvelos, isini savaldebulo ar iyo
saqarTvelosaTvis. uzenaesi sasamarTlos am poziciaSi SeuZlebelia eWvis
Setana. ueWvelia, evropuli sasamarTlos gadawyvetileba savaldebuloa
mxolod im saxelmwifosaTvis, romelic konkretuli davis mxarea. es wesi,
rogorc ukve aRiniSna, ganmtkicebulia evropis konvenciis 46-e muxliT,
romlis Tanaxmad, evropuli sasamarTlos gadawyvetilebani savaldebuloa
mxolod im saxelmwifoebisaTvis, romlebic arian davis mxareebi. xsenebul-
idan gamomdinare, sasamarTlos pozicia, rom advokatis mier moxseniebuli
precedentebi ar exeba saqarTvelos da, Sesabamisad, saqarTvelosaTvis
savaldebulo ar aris, absoluturad sworia.

magram advokati arc amtkicebda, rom mis mier moxseniebuli preceden-
tebi savaldebuloa saqarTvelosaTvis. misi mizani iyo ara am precedenteb-
is saqarTvelosaTvis savaldebuloobis damtkiceba, aramed imis dasabuTe-
ba, Tu rogor unda yofiliyo ganmartebuli konvenciis debulebebi. evrop-
uli sasamarTlos precedentul samarTalze dayrdnobiT advokati cdilob-
da imis damtkicebas, rom evropulma sasamarTlom ise ganmarta konvenciis
debuleba, rom saxelmwifos mxridan ganxorcielebuli msgavsi moqmedeba
CaTvala evropis konvenciis darRvevad. advokatis poziciidan gamomdinare,
Tu evropulma sasamarTlom saxelmwifos konkretuli moqmedeba CaTvala
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evropis konvenciis darRvevad, saqmis garemoebebis msgavsebis gaTval-
iswinebiT, uzenaesma sasamarTlomac aseTi moqmedeba unda miiCnios konvenci-
is darRvevad.

am sasamarTlo saqmidan gamomdinareobs, rom evropuli sasamarTlos is
gadawyvetilebebi, romlebSic saqarTvelo ar aris davis mxare, marTalia,
qveynisaTvis savaldebulo ar aris, magram isini saqarTvelos sasamarTloeb-
ma unda gamoiyenos evropis konvenciis calkeuli debulebis Sinaarsis dad-
genis mizniT. saqarTvelosaTvis ar SeiZleba savaldebulo iyos is gadaw-
yvetileba, romelSic saqarTvelo mxare ar aris. logikas moklebulia,
saqarTvelo iyos valdebuli, evropuli sasamarTlos gadawyvetilebis
Tanaxmad, gadauxados kompensacia pirs im saqmeze, romelSic saqarTvelo
mopasuxe ar aris.

saqarTvelos uzenaesi sasamarTlos ganxiluli gadawyvetileba Tval-
saCinoa da savaraudod asaxavs saqarTvelos mosamarTleTa sakmaod didi
nawilis Sexedulebas evropuli sasamarTlos precedentuli samarTlis
rolis Sesaxeb marTlmsajulebis ganxorcielebisas. miuxedavad imisa, rom
uzenaesi sasamarTlos es gadawyvetileba arc ise didi xnis win iqna miRebu-
li (2001 wlis Tebervali), saqarTvelos sasamarTlo praqtikis analizi evro-
puli sasamarTlos precedentuli samarTlis gamoyenebasTan dakavSirebiT
adasturebs, rom saqarTvelos sasamarTloTa pozicia nel-nela icvleba am
sakiTxis mimarT. amas mowmobs saqarTvelos sasamarTloTa is gadawyvetile-
bebi, romlebSic gamoyenebul iqna evropuli sasamarTlos precedentuli
samarTali.

7.2. saqme, romelic saqarTvelos uzenaesma sasamarTlom ganixila 2001
wlis 22 ivniss, exeboda saqarTvelos parlamentis wevris roman kvaWaZis sar-
Cels pativis, Rirsebisa da saqmiani reputaciis xelyofis Sesaxeb gazeT
`lanCxuTi plusis” Jurnalistebis, z. nakaSiZisa da q. nakaSiZis winaaRmdeg.124

lanCxuTis raionidan arCeuli saqarTvelos parlamentis wevri r.
kvaWaZe sarCelis safuZvlad miuTiTebda, rom mopasuxeebma xsenebul gazeT-
Si gamoaqveynes statia ̀ eh, roman, roman”, sadac mis mimarT gavrcelda cru
monaWori, riTac mas miayenes Seuracxyofa, ganzrax daamcires misi pativi
da Rirseba amomrCevlebisa da Tanamoqalaqeebis TvalSi. gamoqveynebul
statiaSi r. kvaWaZe moxseniebulia rogorc kaci, romelmac ̀ Tavi dakarga”.
mis mimarT gamoyenebulia iseTi frazebi, rogoricaa: ̀ vin xar Sen da rogor
moxvdi am gaugebrobaSi, rasac parlamentis wevroba hqvia?”, `davijero,
samive mosmenis dros geZina?”, `lanCxuTSi fexebs gvWris da parlamentSi
Tavs”, `ise nela mwifdeba, vai, rom lanCxuTs amdeni dro ara aqvs, rom am
uimedo procesis dasasruls daelodos”, `matylis saCeCad gagiSva lanCx-
uTma parlamentSi?”; ̀ kanonis wakiTxvac ver giswavlia erTi rigiTi moqala-

124 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa
palata, ganCineba, 2001 wlis 22 ivnisi. ix. `adamianis uflebaTa dacvis samagaliTo
gadawyvetilebebi” (2001 w.), Tbilisi, 2002 weli, gv. 76-79.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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qis doneze”; `gazeTis wakiTxva ar gcodnia kidev”, `amgvari gamoxtomebi-
saTvis TavSi wauTaqeben xolme, Cemo roman, magram vai, rom marto es ar uS-
velis Sens gaWirvebas”, ̀ CvenSi yovel nabiWvars aznauroba swyuria, yovel
nacarqeqias _ sardloba”.

r. kvaWaZe, rogorc kasatori, iTxovda gamoqveynebuli statiis avtore-
bisagan gavrcelebuli informaciis uaryofasa da moraluri zianis anazRau-
rebas. misi azriT, mopasuxeebs ganzraxuli hqondaT, gamoeTiSaT igi sapar-
lamento arCevnebidan. mopasuxeebis azriT, statiaSi ar aris gamoTqmuli
Seuracxmyofeli frazebi uSualod r. kvaWaZis mimarT, aramed statia kri-
tikulad afasebs lanCxuTis raionis deputatis saqmianobas saqarTvelos
parlamentSi, rac, mopasuxeTa SexedulebiT, gamowveuli iyo parlamenta-
ris pasiurobiT, romelic man gamoiCina lanCxuTis raionisaTvis sasicocx-
lo mniSvnelobis mqone kanonproeqtis ganxilvasTan dakavSirebiT.

pirvelad sarCeli ganixila Coxatauris raionulma sasamarTlom. man
miiCnia, rom mopasuxeebma mosarCele r. kvaWaZis mimarT Segnebulad gaavr-
celes misi pativis, Rirsebisa da saqmiani reputaciis Semlaxveli iseTi
cnobebi, romlebic sinamdviles ar Seesabamebian. Coxatauris raionulma
sasamarTlom gamoiyena saqarTvelos samoqalaqo kodeqsis me-18 muxli da
saqarTvelos kanoni ̀ presisa da masobrivi informaciis sxva saSualebebis
Sesaxeb” da nawilobriv daakmayofila r. kvaWaZis moTxovna. Coxatauris raion-
uli sasamarTlos gadawyvetilebiT, z. nakaSiZes da q. nakaSiZes daevalaT
amave gazeTis meSveobiT mosarCelis Sesaxeb gavrcelebuli informaciis uary-
ofa da bodiSis moxda, aseve r. kvaWaZis sasargeblod 15000 laris gadaxda.

quTaisis saolqo sasamarTlom daakmayofila z. nakaSiZisa da q. nakaSiZis
saapelacio saCivari. man gaauqma am saqmeze Coxatauris raionuli sasamarT-
los gadawyvetileba da axali gadawyvetilebiT r. kvaWaZes uari eTqva sar-
Celis dakmayofilebaze. r. kvaWaZem quTaisis saolqo sasamarTlos gadaw-
yvetileba ar miiCnia dasabuTebulad da sakasacio saCivari Seitana saqarTve-
los uzenaes sasamarTloSi.

saqarTvelos uzenaesma sasamarTlom ar daakmayofila r. kvaWaZis sakasa-
cio saCivari. uzenaesi sasamarTlos gadawyvetilebasTan dakavSirebiT aR-
saniSnavia, rom, upirveles yovlisa, sasamarTlo daeyrdno saqarTvelos
konstituciis 24-e muxlis pirvel punqts, romlis Tanaxmad, yovel adami-
ans aqvs ufleba, Tavisuflad miiRos da gaavrcelos informacia, gamoTqvas
da gaavrcelos Tavisi azri zepirad, werilobiT an sxvagvari saSualebiT.
sasamarTlo aseve daeyrdno `presisa da masobrivi informaciis sxva saSu-
alebebis Sesaxeb” kanonis me-19 muxlis pirvel punqts, romlis Tanaxmad,
saqarTvelos moqalaqeebs ufleba aqvT, masobrivi informaciis saSualebe-
biT operatiulad miiRon cnobebi saxelmwifo organoebis, sazogadoebriv-
politikuri gaerTianebebisa da Tanamdebobis pirebis saqmianobis Sesaxeb.
amavdroulad uzenaesma sasamarTlom yuradReba gaamaxvila, erTi mxriv,
pirTa pativis, Rirsebisa da saqmiani reputaciis dacvis aucileblobaze,
xolo, meore mxriv, sityvis Tavisuflebaze.
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am gadawyvetilebasTan dakavSirebiT gansakuTrebiT mniSvnelovania is,

rom uzenaesma sasamarTlom gamoiyena adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali. saqarTvelos uzenaesi sasamarTlo
daeyrdno evropuli sasamarTlos gadawyvetilebas saqmeze _ kastelsi es-
paneTis winaaRmdeg, romlis Tanaxmad, `azris gamoxatvis Tavisufleba
gulisxmobs iseTi gancxadebebisa da gamoTqmis uflebasac, romelic Seu-
racxmyofeli, aRmaSfoTebeli da Semawuxebelia”. am precedentis moSvelie-
biT uzenaesma sasamarTlom daadastura, rom piris, maT Soris Jurnalistis,
mier gamoxatuli azri SeiZleba iyos ara mxolod pozitiuri, aramed negati-
uri. negatiuri Sefaseba SeiZleba iyos Seuracxmyofeli, aRmaSfoTebeli da
Semawuxebelic ki.

magram uzenaesi sasamarTlosaTvis ar iyo sakmarisi imis dadastureba,
rom gamoxatuli azri SeiZleba iyos rogorc negatiuri, ise pozitiuri. sasa-
marTlos unda gaeca pasuxi kiTxvaze, Tu sad unda gaivlos zRvari, erTi
mxriv, kritikis dasaSveb farglebsa da, meore mxriv, pativis, Rirsebisa da
saqmiani reputaciis xelyofas Soris.

amisaTvis uzenaesma sasamarTlom isev evropuli sasamarTlos prece-
dentuli samarTali gamoiyena. man gamoiyena evropuli sasamarTlos gadaw-
yvetileba saqmeze _ lingensi avstriis winaaRmdeg, romelSic evropulma
sasamarTlom aRniSna, rom politikuri moRvawis mimarT dasaSvebi kritikis
farglebi ufro farToa, vidre Cveulebrivi individis mimarT. uzenaesma
sasamarTlom aseve miuTiTa moxseniebuli precedentis im nawilze, romlis
Tanaxmad, politikuri moRvawe, Cveulebrivi individisagan gansxvavebiT,
winaswar Secnobilad da aucileblad uqvemdebarebs Tavis qmedebebs da
Jestebs masobrivi informaciis saSualebebisa da sazogadoebis kontrols.
am precedentis safuZvelze uzenaesma sasamarTlom daaskvna, rom `poli-
tikuri Tanamdebobis pirebma da saxelmwifo moxeleebma presisa da
televiziis meSveobiT gamarTul debatebSi dasaSveb zRvarze meti kritika
unda iTminon, Tu es kritika uxeSad ar xelyofs maT pirad cxovrebas da
xelSeuxeblobas.”

am precedentis safuZvelze uzenaesma sasamarTlom daasabuTa, rom
politikuri moRvawe an saxelmwifo moxele Tavis saqmianobas Tavad, winaswar
Secnobilad uqvemdebarebs sazogadoebriv kontrols, ris gamoc misi saqmi-
anoba SeiZleba gaxdes mZafri sazogadoebrivi kritikis obieqti, rac aseTma
pirma unda iTminos Tavisi Tanamdebobrivi mdgomareobidan gamomdinare.
Tavisi saqmianobis daqvemdebareba sazogadoebriv kontrols, raSic Jur-
nalistebs gansakuTrebuli roli eniWebaT, gamomdinareobs iqidan, rom
politikuri moRvawis an saxelmwifo moxelis saqmianoba warmoadgens sazoga-
doebrivi interesis sagans.

sayuradReboa, rom uzenaesi sasamarTlos mier evropuli sasamarTlos
precedentuli samarTlis gamoyenebas principuli mniSvneloba hqonda am
gadawyvetilebis miRebisaTvis. igi mxolod saqarTvelos Sidasaxelmwifoe-
brivi normatiuli aqtebis gamoyenebiT (samoqalaqo kodeqsisa da kanonis

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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`presisa da masobrivi informaciis sxva saSualebebis Sesaxeb”) ver daaskvni-
da, rom kritikis dasaSvebi farglebi ufro farToa politikuri moRvawis
mimarT, vidre es aris Cveulebrivi individis mimarT.

7.3. saqarTvelos uzenaesma sasamarTlom pativis, Rirsebisa da saqmiani
reputaciis xelyofasTan dakavSirebuli sxva saqmec ganixila, romelSic
gamoiyena adamianis uflebaTa evropuli sasamarTlos precedentuli samar-
Tali.125

mrewvelobis ministris yofilma moadgilem, v. kereseliZem saqarTve-
los uzenaes sasamarTloSi aRZra sarCeli yofili parlamentaris n. jaianis
winaaRmdeg, am ukanasknelis mier satelevizio gadacemaSi gakeTebuli gancx-
adebebis gamo, romelic dakavSirebuli iyo v. kereseliZis samsaxurebriv
saqmianobasTan. mosarCelem moiTxova pativis, Rirsebisa da saqmiani reput-
aciis Semlaxveli cnobebis uaryofa da moraluri zianis anazRaureba. Tbili-
sis vake-saburTalos raionulma sasamarTlom ar daakmayofila v. kereseliZ-
is sarCeli. gadawyvetileba gasaCivrda saapelacio sasamarTloSi, romel-
mac gaauqma pirveli instanciis sasamarTlos gadawyvetileba da axali gada-
wyvetilebiT sarCeli nawilobriv daakmayofila. n. jaians daevala v. kere-
seliZis mimarT pativis, Rirsebisa da saqmiani reputaciis Semlaxveli fra-
zebis uaryofa.

n. jaianma es gadawyvetileba sakasacio wesiT gaasaCivra saqarTvelos
uzenaes sasamarTloSi, sadac man aRniSna, rom v. kereseliZis mimarT gada-
cemaSi gamoTqmuli azri misi, rogorc sajaro piris _ ministris moadgilis
mimarT gamoTqmuli kritika, saqmianobis Sefasebaa da ara raime faqtobrivi
cnobebis (monacemebis) gavrceleba, romelic Selaxavda mis pativs, Rirse-
bas an saqmian reputacias.

saqarTvelos uzenaesma sasamarTlom daakmayofila n. jaianis sakasa-
cio saCivari. saqarTvelos samoqalaqo kodeqsis me-18 muxlTan erTad, uze-
naesi sasamarTlo daeyrdno adamianis uflebaTa evropis konvenciis me-10
muxls (gamoxatvis Tavisufleba), romlis Tanaxmad, gamoxatvis Tavisufle-
ba moicavs piris Tavisuflebas, hqondes mosazrebani, miiRos da gasces in-
formacia da ideebi. uzenaesma sasamarTlom konvenciis me-10 muxlis gan-
martebisaTvis gamoiyena evropuli sasamarTlos gadawyvetileba saqmeze _
kastelsi espaneTis winaaRmdeg, romlis Tanaxmad, xelisuflebis warmomad-
genlebisa da rigiTi moqalaqeebis mimarT Seuracxyofis faqtebis Sefasebi-
sas gamoyenebuli unda iqnes gansxvavebuli standartebi, kerZod, dasaSve-
bi kritikis farglebi saxelmwifo moxeleTa mimarT ufro farToa, vidre
rigiTi moqalaqeebis mimarT.

125 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa
palata, gadawyvetileba N3k/376-01, 2001 wlis 18 ivlisi. davis sagani: pativis, Rirse-
bisa da saqmiani reputaciis xelyofa. ix. saqarTvelos uzenaesi sasamarTlos gadaw-
yvetilebani: samoqalaqo, samewarmeo da gakotrebis saqmeebi, N10, 2001 weli, gv. 1172-1177;
ix. `adamianis uflebaTa dacvis samagaliTo gadawyvetilebebi” (2001 w.), Tbilisi, 2002
weli, gv. 79-82;
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uzenaesma sasamarTlom daadgina, rom n. jaianis mier v. kereseliZis mi-

marT gamoyenebuli gamonaTqvamebi exeboda sazogadoebrivi interesis sak-
iTxebs da aRniSna: ̀ politikuri Tanamdebobis pirebma da saxelmwifo mox-
eleebma presisa da televiziis meSveobiT gamarTul debatebSi dasaSveb
zRvarze meti kritika unda iTminon.” sasamarTlom aseve miuTiTa, rom ̀ rep-
utaciis (pativis, Rirsebis) dacvis interesi wonaswordeba sazogadoebis
interesTan _ Tavisuflad ganixilos da miiRos saWiro informacia qveynis
politikur, ekonomikur da socialur sakiTxebze.”

saqarTvelos uzenaesma sasamarTlom gamoiyena evropuli sasamarTlos
precedenti, romlis meSveobiTac daadgina, rom sazogadoebrivi interesis
sakiTxze saxelmwifo moxele SeiZleba daeqvemdebaros mZafr kritikas da
rom am kritikis farglebi ufro farToa, vidre rigiTi moqalaqis mimarT
dasaSvebi kritika.

7.4. Tbilisis saolqo sasamarTlom aseve ganixila pativis, Rirsebisa da
saqmiani reputaciis SelaxvasTan dakavSirebuli sarCeli, romelic aRZres
saqarTvelos yofilma Sinagan saqmeTa ministrma (k. TargamaZe) da saminis-
tros maRali Tanamdebobis pirebma (a. CxaiZe, v. daviTaia, z. varazaSvili, n.
ivaniSvili, z. urotaZe da r. maWavariani) Jurnalist e. CafiZisa da gazeT
`rezonansis” winaaRmdeg.

sarCelSi aRiniSna, rom 2001 wlis 16 marts gazeT `rezonansSi” gamo-
qveynda Jurnalist e. CafiZis publikacia saTauriT: ̀ dinamo” _ Svidi pol-
icielis sakuTreba, TargamaZes da kompanias SevardnaZe biujetidan 7 mil-
ions Cuqnis”. gazeTis amave nomris satitulo gverdze gakeTebulia warwera
_ ̀ superafera”. warweris gverdiT moTavsebulia k. TargamaZis fotosura-
Ti. sarCelis Tanaxmad, publikaciaSi gatarebulia azri, rom mosarCeleebma
motyuebiT da ZaliT xelSi Caigdes da miisakuTres safexburTo klubi
`Tbilisis dinamo” da apireben ̀ Tbilisis dinamoze” mimarTuli saxelmwifo
saxsrebis piradi interesebisaTvis gamoyenebas.

sarCelSi aseve aRniSnulia, rom 2001 wlis 17 marts gazeT ̀ rezonansSi”
gamoqveynda Jurnalist e. CafiZis publikacia saTauriT _ `qurdebisa da
policielebis ̀ dinamo”. gazeTis amave nomris satitulo gverdze gakeTebu-
lia warwera _ ̀ superaferisti”. warweris gverdiT moTavsebulia k. Targam-
aZis fotosuraTi. gazeTis pirvel gverdze aris Semdegi Canawerebi: ̀ dinamo
TargamaZes gamartivebuli wesiT” da ̀ rogor gaacucuraka TargamaZem Sevard-
naZe”. sarCelis Tanaxmad, am statiaSi gatarebulia igive azri, rac wina pub-
likaciaSi.

mosarCeleebma moiTxoves gazeT ̀ rezonansisa” da Jurnalist e. CafiZ-
isagan gavrcelebuli informaciis uaryofa da kompensaciis gadaxda mor-
aluri zianisaTvis. mopasuxe mxaris azriT, maT ar gauvrcelebiaT yalbi
cnobebi, xolo rac Seexeba ama Tu im Sefasebas, _ es Jurnalistisa da gaze-
Tis pozicia, movlenis Jurnalistiseuli da gazeTiseuli aRqmaa.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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saolqo sasamarTlom ar daakmayofila sarCeli Jurnalist e. CafiZisa
da gazeTi ̀ rezonansis” mimarT. saolqo sasamarTlom CaTvala, rom mopasuxe
e. CafiZis mier gazeT ̀ rezonansis” meSveobiT gavrcelebuli informacia aris
mosazrebebi, rac mas Camouyalibda Jurnalisturi gamoZiebiT mopovebuli
masalebis gaanalizebis Sedegad.

saqarTvelos konstituciis 24-e muxlsa da `presisa da masobrivi in-
formaciis sxva saSualebebis Sesaxeb” saqarTvelos kanonis 21-e muxlTan
erTad, saolqo sasamarTlom gamoiyena adamianis uflebaTa evropis kon-
venciis me-10 muxli. saolqo sasamarTlo aseve daeyrdno adamianis ufleba-
Ta evropuli sasamarTlos gadawyvetilebebs. kerZod, man miuTiTa saqmee-
bze: lingensi avstriis winaaRmdeg da kastelsi espaneTis winaaRmdeg, rom-
lebSic evropulma sasamarTlom aRniSna, rom dasaSvebi kritikis farglebi
ufro farToa saxelmwifo moxeleTa mimarT, vidre rigiTi moqalaqeebis mi-
marT, rac saxelmwifo moxeleebs akisrebs aseTi kritikis moTmenis valde-
bulebas, miuxedavad misi Seuracxmyofeli, aRmaSfoTebeli da Semawuxebe-
li xasiaTisa.

mosarCeleebma gaasaCivres saolqo sasamarTlos gadawyvetileba
saqarTvelos uzenaes sasamarTloSi. uzenaesma sasamarTlom ar daakmayofi-
la gasaCivrebuli gadawyvetileba, Tumca amavdroulad gaauqma saolqo sasa-
marTlos gadawyvetileba da miiRo axali gadawyvetileba. aRsaniSnavia, rom
saqarTvelos konstituciasTan da sxva Sidasaxelmwifoebriv normatiul
aqtebsa da adamianis uflebaTa evropis konvenciasTan erTad, uzenaesma
sasamarTlom gamoiyena evropuli sasamarTlos ramdenime gadawyvetileba
(lingensi avstriis winaaRmdeg, oberSliki avstriis winaaRmdeg, ̀ sandi Taim-
si” gaerTianebuli samefos winaaRmdeg).

7.5. adamianis uflebaTa evropis konvenciisa da gansakuTrebiT evrop-
uli sasamarTlos precedentuli samarTlis gamoyenebis TvalsazrisiT,
Zalze mniSvnelovania Tbilisis saolqo sasamarTlos 2002 wlis 3 ivlisis
gadawyvetileba, romelic exeba v. asaTianis126 sarCels samauwyeblo kompa-
nia ̀ rusTavi-2-is”, gadacema ̀ 60 wuTis” wamyvanis a. gogiCaiSvilisa da i. kere-
seliZis winaaRmdeg.127

mosarCele v. asaTianis sarCelis mixedviT, 2001 wlis 1 aprils samauwye-
blo kompania ̀ rusTavi-2”-ma da a. gogiCaiSvilma gadacema ̀ 60 wuTis” meSveo-
biT sajarod gaavrceles mosarCelis pativis, Rirsebisa da saqmiani repu-
taciis Semlaxveli informacia. mosarCelis azriT, mopasuxeebma: i. kere-
seliZem da gadacemis avtorma a. gogiCaiSvilma gadacemaSi mosarCele daadan-
aSaules ori adamianis mkvlelobaSi, ucxo qveynis specsamsaxurebTan Tan-
amSromlobasa da saxelmwifo kreditis aramiznobrivad gamoyofaSi.

126 aRsaniSnavia, rom v. asaTians im droisaTvis, romelsac exeba sasamarTlo dava, ekava
ministrTa kabinetis aparatis ufrosis Tanamdeboba da, Sesabamisad, igi iyo saxelm-
wifo moxele.
127 Tbilisis saolqo sasamarTloSi a. gogiCaiSvilma aseve Seitana Segebebuli sarCe-
li v. asaTianis winaaRmdeg.
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mosarCele v. asaTiani, sxva sakiTxebTan erTad, uTiTebs, rom a. gogiC-

aiSvili, gadacemaSi gakeTebuli ganmartebiT imis Sesaxeb, rom ̀ v. asaTianis
Svili ucxoeTidan sasikvdilo diagnoziT dabrunda”, uxeSad Caeria mis pi-
rad da saojaxo cxovrebaSi da umZimesi travma miayena misi ojaxis wevrebsa
da axloblebs.

saolqo sasamarTlom v. asaTianis sarCeli samauwyeblo kompania
`rusTavi-2-is”, a. gogiCaiSvilisa da i. kereseliZis mimarT daakmayofila naw-
ilobriv. saolqo sasamarTlom daadgina, rom mopasuxeebma daarRvies
saqarTvelos konstituciis me-17 da 24-e muxlebi, iseve rogorc adamianis
uflebaTa evropis konvenciis me-8 da me-10 muxlebi. sasamarTlos gadaw-
yvetilebiT, i. kereseliZes, a. gogiCaiSvilsa da samauwyeblo kompania
`rusTavi 2”-s daevalaT v. asaTianis pativisa da Rirsebis Semlaxveli maT
mier gavrcelebuli cnobebis uaryofa. saolqo sasamarTlom uari ganacxada
v. asaTianis mimarT a. gogiCaiSvilis Segebebuli sarCelis dakmayofilebaze.

saqarTvelos konstituciasTan, sxva Sidasaxelmwifoebriv normatiul
aqtebsa da adamianis uflebaTa evropis konvenciasTan erTad,128 saolqo sasa-
marTlom gamoiyena adamianis uflebaTa evropuli sasamarTlos preceden-
tuli samarTali. imis Sefasebisas, Selaxa Tu ara i. kereseliZis gamonaTq-
vamebma v. asaTianis pativi, Rirseba da saqmiani reputacia, saolqo sasamarT-
lom ixelmZRvanela adamianis uflebaTa evropuli sasamarTlos gadaw-
yvetilebiT saqmeze _ lingensi avstriis winaaRmdeg. saolqo sasamarTlom
aRniSna, rom am precedentis Tanaxmad, `zustad unda dadgindes faqtebsa
da mosazrebebs Soris gansxvaveba. faqtebis arseboba SeiZleba demonstr-
irebul iqnes maSin, rodesac mosazrebebi ar eqvemdebareba mtkicebule-
bebs ...”. saolqo sasamarTlom aseve moiSvelia xsenebuli saqme da aRniSna,
rom ̀ ... Sexedulebebis simarTlis damtkicebis mimarT SeuZlebelia am moTx-
ovnebis Sesruleba da igi Tavad arRvevs azris Tavisuflebas, romelic war-
moadgens konvenciis me-10 muxliT uzrunvelyofili uflebis fundamen-
tur nawils.”

am precedentis gamoyenebiT saolqo sasamarTlom aseve aRniSna, rom:
`... kereseliZis mier gavrcelebuli yvela gancxadeba cnobebia faqtebis
Sesaxeb, romelsac sWirdeba mtkiceba. sinamdvilesTan Sesabamisobis mtki-
cebis tvirTi ki imave lingensis saqmeze dadgenili standartiT da saqarTve-
los samoqalaqo kodeqsis me-18 muxlis me-2 punqtis Sesabamisad ekisreba
mis gamavrcelebels ...”

saolqo sasamarTlom gadawyvetilebaSi miuTiTa, rom ̀ mopasuxeTa mier
gavrcelebuli cnobebi faqtebis Sesaxeb aSkarad laxavs valeri asaTianis
pativs, Rirsebasa da saqmian reputacias, vinaidan isini Seicaven mtkicebas
mosarCelis mier kanonis, moralis normebis darRvevisa da uRirsi saqcie-
lis Cadenis Sesaxeb, rac imaSi gamoixateba, rom mopasuxeebma v. asaTians bra-
li dasdes umZimes danaSaulTa _ ritualuri mkvlelobis, ucxo qveynis spec-

128 samoqalaqo kodeqsi (me-18 muxli) da kanoni `presisa da masobrivi informaciis sxva
saSualebebis Sesaxeb”.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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samsaxurebTan TanamSromlobis, Tanamdebobis borotad gamoyenebisa da
uflebamosilebis gadametebaSi. mopasuxeebma verc erTi mtkicebulebiT ver
uzrunvelyves maTi versiis sinamdvilesTan Sesabamisobis damtkiceba.”

saolqo sasamarTlom aseve ganixila v. asaTianis mtkiceba samauwyeblo
kompania ̀ rusTavi-2-isa” da Jurnalist a. gogiCaiSvilis mier v. asaTianis pa-
tivis, Rirsebisa da saqmiani reputaciis xelyofis Sesaxeb, kerZod, yura-
dReba gaamaxvila Jurnalistisa da samauwyeblo kompaniis SesaZlo pasuxis-
gebaze daudasturebeli informaciis sazogadoebisaTvis miwodebis gamo.
saolqo sasamarTlom aRniSna, rom ̀ rusTavi-2-isa” da Jurnalist a. gogiCaiS-
vilis mier ̀ tendenciurad iqna gaSuqebuli irakli kereseliZis zemoaRniS-
nuli versia, rac imaSi gamoixateba, rom a. gogiCaiSvilma cnobebs Tavisi
daskvnebiT SesZina damajerebloba da sazogadoebas miawoda rogorc
utyuari da dadasturebuli faqtebi, riTac Selaxa valeri asaTianis pativi,
Rirseba da saqmiani reputacia.” saolqo sasamarTlom evropuli sasamarT-
los gadawyvetilebis (saqme lingensi avstriis winaaRmdeg) safuZvelze aRni-
Sna, rom v. asaTianis mimarT gakeTebuli gancxadebebi, sasamarTlos azriT,
`... aris cnobebi faqtebis Sesaxeb, rac damtkicebas eqvemdebareba da rom-
lis sinamdvilesTan Sesabamisobis mtkicebis valdebuleba adamianis ufle-
baTa evropuli sasamarTlos mier lingensis saqmeze dadgenili standartis
mixedviT, ekisreba mis gamavrcelebels.” saolqo sasamarTlom aseve miuTi-
Ta, rom ̀ dasaxelebuli precedentis mixedviT: ̀ Jurnalistebi aseT SemTx-
vevaSi ver gaeqcevian sasamarTlos mier damnaSaved cnobas, Tuki isini ver
daamtkiceben TavianTi gancxadebebis simarTles.”129

amis Sedegad saolqo sasamarTlom CaTvala, rom: ̀ gadacemaSi ̀ 60 wuTi”
mopasuxe gogiCaiSvilis gamonaTqvami: `mkvlelobis warmodgenili versia
orive SemTxvevaSi dadasturda” laxavs v. asaTianis pativs, Rirsebas da
saqmian reputacias, vinaidan aRniSnuli gamonaTqvami warmoadgens bralde-
bas v. asaTianis mier danaSaulis Cadenis Sesaxeb, rac sinamdviles ar Seesa-
bameba da ar dasturdeba saqmeSi warmodgenili arc erTi mtkicebulebiT.”

saolqo sasamarTlom aseve ganixila v. asaTianis mtkiceba mis pirad da
saojaxo cxovrebaSi Carevis Sesaxeb. sasamarTlom mopasuxeTa gamonaTqvami
_ ̀ valeri asaTianis Svili ucxoeTidan sasikvdilo diagnoziT dabrunda” _
miiCnia v. asaTianis pirad da saojaxo cxovrebaSi Carevad.

aRsaniSnavia, rom saolqo sasamarTlom saqmis masalebidan gamoarkvia:
`2001 wlis 01 aprilamde nika asaTianis ̀ sasikvdilo diagnozis” Sesaxeb sa-
jarod aravis ganucxadebia. aRniSnuli cnoba sajarod gaxmaurda Jurnal-
ist a. gogiCaiSvilis mier 2001 wlis 01 aprils samauwyeblo kompania ̀ rusTavi-
2-is” gadacemaSi ̀ 60 wuTi”, romelmac i. kereseliZisagan miRebuli informa-
cia sajarod amcno sazogadoebas.”

Tavisi poziciis dasasabuTeblad saolqo sasamarTlom miuTiTa ara

129 am sakiTxze Tavisi poziciis dasasabuTeblad saolqo sasamarTlom aseve gamoiyena
evropuli sasamarTlos gadawyvetileba saqmeze _ oto premingeris instituti avstriis
winaaRmdeg.
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mxolod saqarTvelos konstituciis me-20 muxlsa130 da adamianis uflebaTa
evropis konvenciis me-8 muxlze,131 aramed adamianis uflebaTa evropuli
sasamarTlosa da adamianis uflebaTa evropuli komisiis132 mier konvenciis
me-8 muxlTan dakavSirebul ganmartebaze.

saolqo sasamarTlo daeyrdno adamianis uflebaTa evropuli komisiis
moxsenebas saqmeze _ vaan oosterviki belgiis winaaRmdeg da aRniSna, rom
`piradi cxovrebis” ufleba aris ufleba pirad cxovrebaze, anu pirovnebis
ufleba icxovros ise, rogorc Tavad surs da (misi cxovrebis wesi) daculi
iyos sajaroobisagan.” evropuli komisiis aseTi ganmartebis safuZvelze
saolqo sasamarTlom daaskvna, rom `piradi cxovrebis saidumloebis gax-
maureba aris aRniSnuli uflebis pativiscemis xelyofa”.

saolqo sasamarTlo aseve daeyrdno evropuli sasamarTlos gadaw-
yvetilebas, romelic uSualod exeba piris samedicino monacemebis konfi-
denciurobis dacvas. saolqo sasamarTlom moiSvelia evropuli sasamarT-
los gadawyvetileba saqmeze _ ̀ z” fineTis winaaRmdeg, romlis Tanaxmad, sax-
elmwifos ekisreba valdebuleba, ar gaamJRavnos piris avadmyofobis mdgo-
mareoba.133 amasTanave, saolqo sasamarTlom aRniSna, rom saxelmwifos ekisre-
ba ara mxolod negatiuri valdebuleba _ Tavad ar gaamJRavnos pirad da sao-
jaxo cxovrebasTan dakavSirebuli informacia, aramed pozitiuri valde-
buleba _ ̀ ar dauSvas mesame pirTa mier piris janmrTelobis mdgomareobis
Sesaxeb monacemebis gaxmaureba misi Tanxmobis gareSe, raTa ar moxdes kon-
venciis me-8 muxlis 1 nawiliT garantirebuli piradi cxovrebis pativisce-
mis uflebis Selaxva.”134

am analizis safuZvelze saolqo sasamarTlom miiCnia, rom: ̀ mopasuxeTa
mier gavrcelebuli cnobebi mosarCelis Svilis avadmyofobis Sesaxeb, war-
moadgens v. asaTianis piradi saojaxo cxovrebis saidumloebas, vinaidan is
ar exeba pirovnebis sazogadoebriv cxovrebas da gamiznulia pirTa gan-
sazRvruli wrisaTvis. Tu pativis, Rirsebis, saqmiani reputaciis dacvis
dros kanoni icavs pirovnebis cxovrebis sazogadoebriv mxareebs, sinamd-
vilesTan Seusabamo cnobebis gaxmaurebis uaryofiT, piradi cxovrebis sai-
dumloebis dacvisas saqme exeba sruliad sapirispiro movlenas. piradi cx-
ovrebis saidumloebis amsaxveli cnobebi SesaZloa, sinamdviles Seesabame-
bodes, magram pirovneba dainteresebulia maTi gaxmaurebisagan dacviT.”
saolqo sasamarTlom aseve daaskvna, rom ̀ v. asaTianis Svilis janmrTelobis

130 konstituciis me-20 muxlis pirveli punqtis Tanaxmad: `yoveli adamianis piradi
cxovreba [...] xelSeuxebelia”.
131 konvenciis me-8 muxlis pirveli punqtis Tanaxmad: `yovel adamians ufleba aqvs,
pativi scen mis pirad da saojaxo cxovrebas”.
132 adamianis uflebaTa evropulma komisiam Sewyvita saqmianoba adamianis uflebaTa
evropis konvenciis sazedamxedvelo sistemis reformis Sedegad.
133 am saqmeSi ganacxadis avtori daavadebuli iyo SidsiT, ris Sesaxeb informaciis
gamJRavnebam daarRvia evropis konvenciis me-8 muxli.
134 pozitiur valdebulebasTan dakavSirebiT saolqo sasamarTlo daeyrdno evropuli
sasamarTlos gadawyvetilebebs saqmeebze: lopez ostra espaneTis winaaRmdeg da ki-
gani irlandiis winaaRmdeg.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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mdgomareobis Sesaxeb informaciis sajarod gavrcelebiT a. gogiCaiSvilma
umZimesi sulieri travma miayena v. asaTianis ojaxs da piradad nika asaTians,
romlisTvisac adre araferi iyo cnobili misi ̀ sasikvdilo diagnozis” Sesaxeb.”

am sasamarTlo saqmis mniSvneloba ar Semoifargleba mxolod imiT, rom
saolqo sasamarTlom gamoiyena adamianis uflebaTa evropuli sasamarTlos
precedentuli samarTali mis winaSe arsebuli davis gadasawyvetad. saolqo
sasamarTlos es gadawyvetileba mniSvnelovania aseve imiT, rom is naTels
hfens saqarTvelos sasamarTloebis mier adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis gamoyenebis aucileblobas. saolqo sasa-
marTlom am gadawyvetilebaSi miuTiTa, rom ̀ zemoaRniSnuli [saqme lingensi
avstriis winaaRmdeg_avtoris SeniSvna] da sxva evropuli precedentebiT
dadgenili standartebi avseben da azusteben evropuli konvenciiTa da
saqarTvelos konstituciiT dadgenili normebis Sinaarss.” amiT saolqo sasa-
marTlom daadastura, evropis konvenciasTan erTad, adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTlis gamoyenebis aucilebloba.

7.6. marTalia, saqarTvelos sasamarTloebis praqtikam cxadyo, rom ad-
amianis uflebaTa evropis konvenciasTan erTad, evropuli sasamarTlos
precedentuli samarTali jerjerobiT ZiriTadad gamoiyeneba sakasacio da
saapelacio sasamarTlo instanciebis mier, magram Secdoma iqneboda daskv-
nis gakeTeba, rom pirveli instanciis sasamarTloebisaTvis ucnobia evrop-
uli sasamarTlos precedentuli samarTlis gamoyenebis praqtika.

amis dasturad SeiZleba moyvanil iqnes WiaTuris raionuli sasamarT-
los mier 2002 wlis 3 aprils miRebuli gadawyvetileba.135 saqme exeboda Wia-
Turis raionis gamgeblis d. ivaniSvilis sarCels ramdenime politikuri
partiis wevrTa winaaRmdeg, romelSic igi moiTxovda Tavisi da WiaTuris
raionis gamgeobis pativis, Rirsebisa da saqmiani reputaciis Semlaxveli
cnobebis sajarod uaryofas. mosarCelem sarCelis safuZvlad miuTiTa ase-
Ti garemoeba: 2001 wlis noembris TveSi WiaTuris raionis gamgeobis adminis-
traciuli Senobis mimdebare teritoriaze mopasuxeTa iniciativiTa da or-
ganizatorobiT gaimarTa mitingi, romelzec mopasuxeebi sazogadoebis
winaSe TavianT gamosvlebSi sajarod acxadebdnen, rom WiaTuris adgilo-
brivi aRmasrulebeli xelisufleba _ raionis daqvemdebarebuli samsaxurebi
warmoadgens mafiozur klanebs da maTi xelmZRvaneli gamgebeli xalxis in-
teresebis cinikuri da Tavxeduri ugulebelyofis xarjze brwyinvaled ax-
erxebs sxvadasxva mafiozur-finansur-oligarqiuli klanis dacvasa da lobi-
rebas. xsenebuli braldebis Semcveli werili mopasuxeTa xelmoweriT gaeg-
zavna saqarTvelos parlamentis spikeratsa da fraqciebis Tavmjdomareebs.

mopasuxeebis azriT, maT ar gauvrcelebiaT da arc hqondaT gamgeobisa
da gamgeblis Seuracxmyofeli cnobebis gavrcelebis ganzraxva. maT miting-
ze da parlamentisadmi gagzavnil werilSi gamoxates sakuTari azri, romel-
ic emyareboda raionSi Seqmnil umZimes situacias, agreTve warmodgenili
dokumentebisa da sagazeTo statiebis urTierTSejerebis analizs.

135 WiaTuris raionuli sasamarTlo, gadawyvetileba N2/64, 2002 wlis 3 aprili.
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mopasuxem Tavisi poziciis dasasabuTeblad moiSvelia adamianis ufle-

baTa evropis konvenciis me-10 muxli da am muxlTan dakavSirebiT evropuli
sasamarTlos gadawyvetilebebi (lingensi avstriis winaaRmdeg; bedfordi
daniis winaaRmdeg).

WiaTuris raionulma sasamarTlom WiaTuris raionis gamgeblis d. ivaniS-
vilis sarCeli usafuZvlod CaTvala da ar daakmayofila igi. Tavisi gadaw-
yvetilebis dasasabuTeblad raionulma sasamarTlom gamoiyena saqarTve-
los samoqalaqo kodeqsis me-18 muxli. amas garda, raionuli sasamarTlo
daeyrdno adamianis uflebaTa evropis konvenciis me-10 muxls da mis gan-
martebas evropuli sasamarTlos precedentis (saqme kastelsi espaneTis
winaaRmdeg) mixedviT. am gadawyvetilebis safuZvelze raionulma sasamarT-
lom daaskvna, rom saxelmwifo moxeleTa dasaSvebi kritikis farglebi ufro
farToa, vidre rigiTi moqalaqeebis mimarT, ris gamoc saxelmwifo moxeleeb-
ma da politikurma moRvaweebma unda iTminon maT samsaxurebriv (sazoga-
doebriv) saqmianobasTan dakavSirebuli kritika.

zogadad saqarTvelos sasamarTloebis praqtikasTan dakavSirebiT aR-
saniSnavia, rom sasamarTlo gadawyvetilebaTa nawilSi sasamarTlo, marTa-
lia, pirdapir eyrdnoba adamianis uflebaTa evropis konvencias, magram ar
moixseniebs evropuli sasamarTlos precedentul samarTals Tavis gadaw-
yvetilebaSi. miuxedavad amisa, saqarTvelos sasamarTloebis zogierTi gada-
wyvetilebis analizidan gamomdinareobs, rom erovnulma sasamarTlom davis
gadasawyvetad gaiTvaliswina ara mxolod evropis konvenciis konkretuli
debulebebi, aramed evropuli sasamarTlos precedentuli samarTali, Tum-
ca sasamarTlo gadawyvetilebaSi am ukanasknelze pirdapir ar miuTiTa. amis
mtkicebis safuZvels iZleva adamianis uflebaTa evropis konvenciis iseTi
ganmarteba, romelic konvenciis konkretuli debulebidan ar gamomdinar-
eobs, magram asaxavs evropuli sasamarTlos precedentul samarTalSi
gamoxatul ganmartebasa da argumentacias.136 xsenebulis mtkicebis safuZ-
vels aseve iZleva saqarTvelos sasamarTlo gadawyvetilebebSi gamoyeneb-
uli formulirebebi, romlebic analogiuria evropuli sasamarTlos prece-
dentebSi gamoyenebuli formulirebebisa.137

saqarTvelos saerTo sasamarTloebis praqtikis analizis Sedegad aseve
aRmoCnda gadawyvetileba, romelSic, marTalia, gamoyenebul iqna adamianis
uflebaTa evropis konvencia, magram imis gamo, rom saerTo sasamarTlom ar
gamoiyena evropuli sasamarTlos precedentuli samarTali, man konvencia
ar ganmarta im mniSvnelobiT, rogorc adamianis uflebaTa evropulma sasa-
marTlom.
136 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palata, ganCineba
(gonivrul vadaSi saqmis ganxilvis uflebis Sesaxeb), 2001 wlis 17 ivlisi. ix.
`adamianis uflebaTa dacvis samagaliTo gadawyvetilebebi” (2001 w.), Tbilisi, 2002
weli, gv. 16-19.
137 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palata, ganCineba
(gamoTqmuli SexedulebebisaTvis sisxlissamarTlebrivi pasuxismgeblobis dakisre-
bis Sesaxeb), 2000 wlis 12 dekemberi. ix. `adamianis uflebaTa dacvis samagaliTo
gadawyvetilebebi” (2001 w.), Tbilisi, 2002 weli, gv. 20-24.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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saqme exeba marneulis raionul sasamarTloSi erT-erTi religiuri mim-
dinareobis mimdevrebis mier Setanil sarCels raionis gamgeblisa da adgi-
lobrivi policiis ramdenime maRali Tanamdebobis piris winaaRmdeg, romel-
Sic isini amtkicebdnen, rom maT ar miecaT ufleba, daswrebodnen am re-
ligiuri mimdinareobis momxreTa Sexvedras.138 amis mizezad isini amtkicebd-
nen, rom religiur niadagze maTTan dapirispirebulma mxarem daarbia es Sex-
vedra da maT miayenes materialuri ziani da moraluri Seuracxyofa.

mosarCeleebi aseve amtkicebdnen, rom policiis TanamSromlebma ar
daicves maTi uflebebi, ris gamoc mowinaaRmdegeebma SeZles Sexvedris CaS-
la da maTi uflebebis xelyofa. sayuradReboa raionis Sinagan saqmeTa ganyo-
filebis ufrosis Cveneba, romlis Tanaxmad, `policiis kompetenciaSi ar
Sedis sxvadasxva religiuri mimdinareobis wevrebis dacva, amisaTvis arse-
bobs dacvis policia.”

mopasuxeebma sarCeli usafuZvlod CaTvales imis gamo, rom raionis
policiis TanamSromlebs mosarCeleebisaTvis ar miuyenebiaT arc sityvieri
an fizikuri Seuracxyofa da arc moraluri Tu materialuri ziani. saqarTve-
los Sinagan saqmeTa saministros warmomadgenelma aRniSna, rom mis marwmu-
neblebs ar daurbeviaT Sexvedra da rom arcerT mosarCeles ar dausaxelebia
policiis TanamSromeli, romelmac maT miayenes Seuracxyofa an daexmarnen
maTTan dapirispirebul mxares religiuri Sexvedris darbevaSi.

sasamarTlom mosarCeleTa moTxovna usafuZvlod CaTvala da ar daak-
mayofila. sasamarTlom aRniSna, rom policia xels ar uSlida religiuri
mimdinareobis momxreebs religiur Sexvedraze dasaswrebad. sasamarTlom
aseve aRniSna, rom mosarCeleebs Seuracxyofa da materialuri ziani miaye-
na maTTan dapirispirebulma mxarem, raSic policiis TanamSromlebs xeli ar
SeuwyviaT. sasamarTlom aseve miuTiTa, rom videomasalebiT ar dadastur-
da policiis TanamSromelTa Careva religiuri Sexvedris darbevaSi.

sasamarTlom ar gaiziara mosarCele mxaris pozicia, romlis Tanaxmad,
policiam daarRvia adamianis uflebaTa evropis konvenciis me-8, me-9, me-10,
me-11, me-13 da me-14 muxlebi. konvenciis am muxlebis Sinaarsis dasadgenad
raionulma sasamarTlom ar moiSvelia adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali, rac, savaraudod, daexmareboda mas
konvenciis swor ganmartebasa da gamoyenebaSi.

amis sailustraciod SeiZleba adamianis uflebaTa evropuli sasamarT-
los erT-erTi gadawyvetilebis moSvelieba, romelic adasturebs, rom
saqarTvelos sasamarTloebis mier aucilebelia ara mxolod konvenciis,
aramed evropuli sasamarTlos precedentuli samarTlis gamoyeneba.

1988 wels adamianis uflebaTa evropulma sasamarTlom ganixila avstri-
is winaaRmdeg evropul sasamarTloSi Setanili ganacxadi (saqme platforma

138 ix. marneulis raionuli sasamarTlos gadawyvetileba, N3/9-2002, 2002 wlis 13 maisi;
aseve ix.: saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis
saqmeTa palatis ganCineba, N3/413, 2000 wlis 24 marti; saqarTvelos uzenaesi sasamarT-
los gadawyvetilebani, nawili I, N8, 2000 weli, gv. 373-376.
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`eqimebi sicocxlisaTvis” avstriis winaaRmdeg), romelic exeba Sekrebis
Tavisuflebas (konvenciis me-11 muxli).139 evropul sasamarTloSi ganacxadi
Seitana avstriel eqimTa asociaciam, romelic axorcielebda abortis sawi-
naaRmdego kampanias. saCivari exeboda asociaciis or demonstracias, rom-
lis Catarebas xeli SeuSala am kampaniis mowinaaRmdegeTa jgufma. asoci-
aciis wevrTa pirveli demonstraciis dros abortis momxreebma xeli SeuS-
ales demonstracias, risTvisac gamoiyenes xmis gamaZliereblebi da demon-
strantebs kvercxebi dauSines. policielebi, romlebic eswrebodnen demon-
stracias, dapirispirebaSi Caerivnen mxolod maSin, rodesac mxareebs Soris
dapirispireba gamwvavda da misi fizikur ZaladobaSi gadazrdis realuri
safrTxe Seiqmna. abortis mowinaaRmdegeTa jgufma aseve SeuSala xeli aso-
ciaciis meore demonstracias.

evropul sasamarTloSi Setanil ganacxadSi asociacia amtkicebda, rom
avstriis xelisuflebam ver uzrunvelyo demonstrantebi Sekrebis Tavisu-
flebis uflebiT, romelic gaTvaliswinebulia evropis konvenciis me-11
muxliT.140 amis sawinaaRmdegod, avstriis mTavroba amtkicebda, rom evro-
pis konvenciis me-11 muxli ar akisrebs saxelmwifos valdebulebas, uzrun-
velyos demonstrantTa dacva. mTavrobis poziciiT, sakmarisia, rom demon-
strantebs Tavad saxelmwifom ar SeuSalos xeli demonstraciis ganxor-
cielebaSi. adamianis uflebaTa evropulma sasamarTlom am saqmesTan dakav-
SirebiT daadgina:

`mSvidobiani Sekrebis WeSmariti, efeqtiani Tavisufleba ar SeiZleba
SeizRudos saxelmwifos mxridan mxolod Caurevlobis movaleobiT: saxelm-
wifos rolis wminda negatiuri koncefcia SeuTavsebeli iqneba me-11 mux-
lis obieqtsa da mizanTan. me-8 muxlis msgavsad, me-11 muxli xandaxan moiTx-
ovs pozitiuri RonisZiebis gatarebas, individebs Soris urTierTobebis
sferoSic ki, Tu arsebobs amis saWiroeba.”141

evropuli sasamarTlos am gadawyvetilebam naTeli mohfina saxelmwi-
fos mxridan adamianis uflebaTa dacvis valdebulebis farglebs. am gadaw-
yvetilebiT evropis konvenciis me-11 muxli monawile saxelmwifos akisrebs
ara mxolod negatiur valdebulebas_saxelmwifom uSualod ar akrZalos
demonstracia, aramed pozitiur valdebulebasac_saxelmwifom uzrunve-
lyos demonstraciis mSvidobiani Catareba, maT Soris, daicvas demonstran-
tebi maTi ideuri mowinaaRmdegeebisagan.142 aqedan gamomdinare, adamianis
uflebaTa evropis konvenciiT gaTvaliswinebul uflebebTan dakavSirebiT,

139 saqme platforma `eqimebi sicocxlisaTvis” avstriis winaaRmdeg, 1988 weli, Series A, N139.
140 evropis konvenciis me-11(1) muxli adgens, rom `yvelas aqvs ufleba mSvidobiani
Sekrebis Tavisuflebasa da sxvebTan gaerTianebis Tavisuflebaze, Tavisi interesebis
dasacavad profesiuli kavSirebis Seqmnisa da masSi gaerTianebis uflebis CaTvliT.”
me-11 muxlis me-2 punqti awesebs SesaZlo SezRudvebs am uflebis ganxorcielebaze.
141 saqme platforma `eqimebi sicocxlisaTvis” avstriis winaaRmdeg, 1988 weli, Series
A, N139, 32-e punqti; aseve ix. X da Y niderlandebis winaaRmdeg, 1985 wlis 26 martis
gadawyvetileba, 23-e punqti.
142 J. Merrils, The Development of International Law by the European Court of Human Rights, 1993, 105-
106; aseve ix. l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasburgisa da
erovnuli sasamarTloebi, Jurnali `adamiani da konstitucia”, N1, 2002 weli, gv. 59-60.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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saxelmwifo ver gaimarTlebs Tavs imiT, rom igi uSualod ar arRvevs iurid-
iuli an fizikuri piris uflebebs, aramed maTi uflebebi irRveva mesame
mxaris (pirTa an pirTa jgufis) mier.143

adamianis uflebaTa evropuli sasamarTlos xsenebul saqmesTan dakav-
SirebiT SeiZleba gamoiTqvas varaudi, rom am precedentis gamoyenebis
SemTxvevaSi marneulis raionuli sasamarTlo gansxvavebulad Seafasebda
mis winaSe arsebul saqmes.

rac Seexeba saqarTvelos sakonstitucio kontrolis sasamarTlo or-
ganos _ saqarTvelos sakonstitucio sasamarTlos mier adamianis uflebaTa
evropuli sasamarTlos precedentuli samarTlis gamoyenebas, mizanSe-
wonilia misi praqtikis mimoxilva.

upirveles yovlisa, sainteresoa saqarTvelos sakonstitucio sasa-
marTlos saqme _ ̀ lela inwkirveli, nino gaxokiZe da eka CaCaniZe saqarTve-
los parlamentis winaaRmdeg”.144 konstituciur sarCelSi mosarCeleebi
moiTxovdnen saqarTvelos sagadasaxado kodeqsis me-8 muxlis me-2 punqti-
sa da 26-e muxlis me-3 punqtis arakonstituciurad cnobas. kerZod, mosar-
Celeebi miuTiTeben sagadasaxado kodeqsis xsenebuli muxlebis Seusabam-
obas saqarTvelos konstituciis 21-e muxlTan (sakuTrebisa da memkvidreo-
bis ufleba). maTi azriT, sanotaro saqmianoba gadasaxadebis dakisrebis Tval-
sazrisiT ar SeiZleba gauTanabrdes samewarmeo saqmianobas. sarCelis Tanax-
mad, ̀ aramewarmis dabegvra mewarmis reJimiT, anu Sesabamisi gadasaxadebis
dakisrebiT, arakonstituciuria da igi xelyofs saqarTvelos konstituci-
is 21-e muxliT aRiarebul sakuTrebis uflebas, romlis mixedviT, sakuTre-
ba da memkvidreobis ufleba aRiarebulia da uzrunvelyofilia.”145

am saqmeze mosarCeleTa warmomadgenelma Tavisi poziciis dasasabuTe-
blad saqarTvelos Sidasaxelmwifoebriv normatiul aqtebTan erTad,
miuTiTa adamianis uflebaTa evropuli sasamarTlos gadawyvetilebas
saqmeze _ darbi SvedeTis winaaRmdeg.146 am saqmeze evropulma sasamarTlom
daadgina, rom saeklesio begaris daweseba im pirisaTvis, romelic ar aris
eklesiis wevri, xelyofs evropis konvenciis pirveli oqmis pirveli mux-
liT gaTvaliswinebul sakuTrebis uflebas.147

143 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the European Convention
on Human Rights, 1999, 194-195; S. Jensen, The European Convention on Human Rights in Scandinavian
Law: A Case Law Study, 1992, 179.
144 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwesrigebeli sxdo-
mis ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali `adamiani da konstitucia”, N3,
1999, gv. 108-119.
145 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwesrigebeli sxdomis gan-
Cineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali `adamiani da konstitucia”, N3, 1999, gv. 110.
146 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwesrigebeli sxdo-
mis ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali `adamiani da konstitucia”, N3,
1999, gv. 110; aseve ix. derbi SvedeTis winaaRmdeg, 1990 wlis 23 oqtombris gadawyvetile-
ba, 1990, Series A, N187.
147 pirveli oqmis pirveli punqtiT dadgenilia, rom `yovel fizikur an iuridiul
pirs aqvs ufleba, mSvidobianad  sargeblobdes Tavisi sakuTrebiT. aravis ar SeiZle-
ba CamoerTvas Tavisi sakuTreba, garda sajaro interesisaTvis da kanoniTa da saer-
TaSoriso samarTlis principebiT gaTvaliswinebuli pirobebiT. [...].”
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am saqmesTan dakavSirebiT saqarTvelos sakonstitucio sasamarTlos,

samwuxarod, ar mieca SesaZlebloba, gamoexata Tavisi Sexeduleba sarCelis
mimarT, gansakuTrebiT mosarCelis argumentze (rac am naSromis interesis
sagania), romelic emyareboda evropuli sasamarTlos moxseniebul prece-
dents. amis mizezi is iyo, rom sakonstitucio sasamarTlos mouxda am saqmeze
samarTalwarmoebis Sewyveta sadavo aqtebis gauqmebis gamo. saqarTvelos
sakonstitucio sasamarTlos mier saqmis arsebiTad ganxilvis damTavrebis
Semdeg, rodesac sasamarTlo kolegia gadawyvetilebis dasadgenad saTaT-
biro oTaxSi gavida, saqarTvelos parlamentma Seitana cvlilebebi saqarTve-
los sagadasaxado kodeqsSi, romliTac gaauqma sadavo debulebebi.148

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebasTan dakavSirebiT interesmoklebuli ar unda iyos saqarTvelos
sakonstitucio sasamarTlos mier ganxiluli saqme ̀ saqarTvelos axalgazr-
da iuristTa asociacia da zaal tyeSelaSvili, nino tyeSelaSvili, maia
SariqaZe, nino basiSvili, vera basiSvili da lela guraSvili saqarTvelos
parlamentis winaaRmdeg”.149

mosarCelem150 daayena `Sekrebebisa da manifestaciebis Sesaxeb”
saqarTvelos kanonis mravali debulebis konstituciurobis sakiTxi.151

winamdebare naSromSi SeuZlebelia xsenebuli kanonis yvela im sadavo de-
bulebis ganxilva, romlis konstituciurobaze imsjela saqarTvelos sa-
konstitucio sasamarTlom am saqmesTan dakavSirebiT. miuxedavad amisa,
aRsaniSnavia, rom mosarCelem moiSvelia adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali Tavisi poziciis dasasabuTeblad, risi
mizani iyo imis demonstrireba, Tu rogor ganmarta adamianis uflebaTa evro-
pulma sasamarTlom am uflebis Sinaarsi.

mosarCele daeyrdno evropuli sasamarTlos ramdenime gadawyvetile-
bas, maT Soris gadawyvetilebas saqmeze _ stankovi da makedonielTa gaer-

148 savaraudoa, rom sasamarTlo procesis msvlelobis Sedegad mopasuxeebma winaswar
ganWvrites sakonstitucio sasamarTlos mosalodneli gadawyvetileba mosarCeleTa
konstituciuri sarCelis dakmayofilebis sasargeblod gadawyvetis Sesaxeb, rac
saqarTvelos Sesabamis normatiul aqtSi cvlilebebis Setanis mizezi iyo.
149 saqarTvelos sakonstitucio sasamarTlos meore kolegiis gadawyvetileba N2/2/180-

183, 2002 wlis 5 noemberi.
150 aRsaniSnavia, rom sakonstitucio sasamarTlom gaaerTiana 180-e da 183-e nomrebiT
registrirebuli sarCelebi maTi erToblivi ganxilvis mizniT, radgan orive exebo-
da `Sekrebebisa da manifestaciebis Sesaxeb” kanonis calkeul debulebaTa konsti-
tuciurobas. ix. saqarTvelos sakonstitucio sasamarTlos meore kolegiis ganCineba
N2/2/183, 2002 wlis 27 maisi.
151 180-e nomriT registrirebul sarCelze _ `Sekrebebisa da manifestaciebis Sesaxeb”
kanonis me-3 muxlis `a” da `b” punqtebi, me-5 muxlis me-2 punqti, me-6 muxlis pirveli
punqti, me-8 muxlis me-2 punqtis `a” qvepunqti, me-8 muxlis me-5 punqti, me-9 muxlis
pirveli punqti, me-14 muxlis pirveli punqti saqarTvelos konstituciis me-19, 24-e da
25-e muxlebTan mimarTebiT;
183-e nomriT registrirebul sarCelze _ `Sekrebebisa da manifestaciebis Sesaxeb”
saqarTvelos kanonis me-4 muxlis pirveli punqtis, me-5 muxlis me-2 punqtis, me-6
muxlis pirveli punqtis, me-7, me-8, me-9, me-10, me-11, me-13, me-14 muxlebis konstituci-
uroba saqarTvelos konstituciis pirvel da meore punqtebTan mimarTebiT.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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Tianebuli organizacia ̀ ilindeli” bulgareTis winaaRmdeg.152 miuxedavad
imisa, rom mosarCelem moiSvelia adamianis uflebaTa evropuli sasamarT-
los gadawyvetilebebi, rasac stimuli unda mieca sakonstitucio sasamarT-
losaTvis, raTa sadavo sakiTxebi ganexila evropuli sasamarTlos prece-
dentuli samarTlis gaTvaliswinebiT, sasamarTlos Tavis gadawyvetileba-
Si ar mouxdenia evropuli sasamarTlos precedentebis analizi.153

Tumca aRsaniSnavia, rom sakonstitucio sasamarTlom Tavis gadaw-
yvetilebaSi miuTiTa: ̀ strasburgis sasamarTlos praqtikidan gamomdinare,
romlis mixedviTac ara Tu fizikur pirebs, profesiul kavSirebsa da
arasamTavrobo organizaciebsac ar SeuZliaT mimarTon strasburgis sasa-
marTlos mxolod imitom, rom principulad surT gaasaCivron saxelmwifos
esa Tu is qmedeba.” ̀ strasburgis sasamarTlos praqtikis” moxseniebis SemTx-
vevaSic ki, saqarTvelos sakonstitucio sasamarTlom ar miuTiTa evropuli
sasamarTlos konkretul precedentze (precedentebze) da miTumetes, gada-
wyvetilebaSi ar mouxdenia misi (maTi) analizi.

aSkaraa, rom am saqmeze saqarTvelos sakonstitucio sasamarTlom Tavi
Seikava adamianis uflebaTa evropuli sasamarTlos precedentuli samarT-
lis gamoyenebisagan. sakmarisi safuZvelia mtkicebisaTvis, rom preceden-
tuli samarTlis gamoyeneba sasamarTlos mier, erTi mxriv, mniSvnelovan
wvlils Seitanda am saqmeze miRebul gadawyvetilebaSi, xolo, meore mxriv,
xels Seuwyobda saqarTvelos sasamarTloTa mier adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTlis gamoyenebis popularizacias.

saqarTvelos sakonstitucio sasamarTlos mcire praqtikis mimoxil-
vis Sedegad SeiZleba gakeTdes daskvna, rom sakonstitucio sasamarTlo
jerjerobiT ar iyenebs adamianis uflebaTa evropuli sasamarTlos prece-
dentul samarTals Tavis gadawyvetilebebSi. ver iqna aRmoCenili sakon-
stitucio sasamarTlos gadawyvetileba, romelSic man moiSvelia evropuli
sasamarTlos precedentuli samarTali, daeyrdno ama Tu im konkretul
precedents sadavo uflebis Sinaarsis dasadgenad.

am daskvnas adasturebs saqarTvelos sakonstitucio sasamarTlos mo-
samarTle besarion zoiZe, romelic aseve amaxvilebs yuradRebas sakonsti-
tucio sasamarTlos mier evropuli sasamarTlos gadawyvetilebaTa gamoy-
enebis mniSvnelobaze. misi azriT, ̀ Tu ganvlil praqtikas gadavxedavT, sak-
maod farTod gamogviyenebia Cven saerTaSoriso paqtebi da konvenciebi ad-
amianis uflebaTa dacvis dargSi. magram uSualo citireba strasburgis sasa-
marTlos gadawyvetilebebisa jer ara gvqonia. vfiqrob, rom am mimarTebiT
seriozuli nabijebi unda gadaidgas.`154

152 mosarCelem aseve moiSvelia evropuli sasamarTlos Semdegi gadawyvetilebebi:
Tavisuflebisa da demokratiis partia TurqeTis winaaRmdeg; barToldi germaniis
winaaRmdeg; iangi, jeimsi da vebsteri gaerTianebuli samefos winaaRmdeg; oberSliki
avstriis winaaRmdeg; ierSildi daniis winaaRmdeg; hendisaidi gaerTianebuli same-
fos winaaRmdeg; platforma `eqimebi sicocxlisaTvis” avstriis winaaRmdeg.
153 sakonstitucio sasamarTlom gadawyvetilebaSi gamoiyena adamianis uflebaTa evro-
pis konvencia da samoqalaqo da politikuri uflebebis saerTaSoriso paqti.
154 b. zoiZe, adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos praqti-
ka, Jurnali `adamiani da konstitucia”, N2, 2002 weli, gv. 60.
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marTalia, amJamad saqarTvelos sakonstitucio sasamarTlo ar iyenebs

adamianis uflebaTa evropuli sasamarTlos precedentul samarTals, Sei-
Zleba gamoiTqvas varaudi, rom nel-nela mis praqtikaSi fexs moikidebs evro-
puli sasamarTlos precedentuli samarTlis gamoyeneba. miT umetes, rom
sakonstitucio sasamarTlos eniWeba gansakuTrebuli roli adamianis ufle-
baTa evropuli sasamarTlos precedentuli samarTlis gamoyenebaSi. rogorc
adamianis uflebaTa evropuli sasamarTlos prezidentma aRniSna sakonsti-
tucio sasamarTloebis mier evropuli sasamarTlos precedentuli samarT-
lis gamoyenebasTan dakavSirebiT:

`... erovnulma sasamarTloebma, uwinaresad uzenaesma da sakonstitu-
ciom (avtoris xazgasma), mzera unda miapyron ... strasburgis samosamarTlo
samarTals da Seiswavlon igi, raTa Rrmad gaicnobieros samarTlebrivi sax-
elmwifos Tanaarsi iseTi ganviTarebuli principebi, rogoric aris sa-
marTliani sasamarTlo ganxilva, an azris gamoxatvisa da gaerTianebis
Tavisufleba`.155

8. precedentuli samarTlis gamoyeneba saqarTvelos sasa-

marTloebis mier qveynis kanonmdeblobaSi arsebuli xarvezebis

aRmosafxvrelad

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyeneba saqarTvelos sasamarTloebis mier mniSvnelovania, ara mxolod
moqmedi kanonmdeblobis swori gamoyenebisaTvis, aramed saqarTvelos
kanonmdeblobaSi arsebuli samarTlebrivi xarvezebis aRmosafxvrelad.

amis sailustraciod SeiZleba moyvanil iqnes magaliTi, romelic dakav-
Sirebulia sxva saxelmwifosaTvis pirTa gadacemis maregulirebel
saqarTvelos kanonmdeblobasTan.

saqarTvelos sisxlis samarTlis kodeqsis me-6 muxlis me-3 nawiliT, ̀ ar
SeiZleba sxva saxelmwifos gadaeces Semoxiznuli, danaSaulis Camdeni piri,
romelsac devnian politikuri mrwamsisaTvis, agreTve is, vinc Caidina qmede-
ba, romelic saqarTvelos kanonmdeblobiT danaSaulad ar iTvleba, an Tu
Cadenili danaSaulisaTvis sikvdiliT dasjaa dawesebuli im saxelmwifoSi,
romelic gadacemas moiTxovs. [...].”

aseve aRsaniSnavia, rom sisxlis samarTlis kodeqsis me-6 muxlis me-2
nawiliT, ̀ danaSaulis Camdeni ucxo qveynis moqalaqe, agreTve moqalaqeo-
bis armqone piri, romlebic saqarTvelos teritoriaze imyofebian, saqarTve-
los saerTaSoriso xelSekrulebis Sesabamisad sisxlissamarTlebriv pasux-
isgebaSi misacemad an sasjelis mosaxdelad SeiZleba gadaecnen sxva sax-
elmwifos.” es debuleba pirdapir miuTiTebs, rom aseTi gadacema ganxor-
cieldeba, Tu igi gaTvaliswinebulia saqarTvelos saerTaSoriso xelSek-
rulebiT.

155 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasburgisa da
erovnuli sasamarTloebi, Jurnali `adamiani da konstitucia”, N1, 2002 weli, gv. 63.
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xsenebulis gaTvaliswinebiT, mizanSewonilia adamianis uflebaTa
dacvis im standartebis ganxilva, romlebic Camoayaliba adamianis ufleba-
Ta evropulma sasamarTlom pirTa eqstradiciis sakiTxze.

adamianis uflebaTa evropulma sasamarTlom ganixila saqme soeringi
gaerTianebuli samefos winaaRmdeg.156 soeringma, romelic germaniis mo-
qalaqe iyo, 1985 wlis 30 marts Caidina Tavisi megobari gogonas mSoblebis
mkvleloba amerikis SeerTebuli Statebis virjiniis StatSi. mkvlelobis
Semdeg soeringi da misi megobari gogona miimalnen. mogvianebiT isini
daakaves inglisSi. soeringis dakavebis Semdeg amerikis SeerTebuli State-
bis mTavrobam gaerTianebuli samefosagan moiTxova misi eqstradicia, am
saxelmwifoebs Soris moqmedi xelSekrulebis Tanaxmad. sirTuleebi
eqstradiciis mimarT warmoiSva imasTan dakavSirebiT, rom soerings, rogorc
danaSaulis mTavar Semsrulebels, emuqreboda sikvdiliT dasja aSS-Si, in-
glisSi ki sasjelis es forma gauqmebuli iyo.157

soeringma Seitana ganacxadi adamianis uflebaTa evropul komisiaSi,158

romelSic amtkicebda, rom didi albaToba iyo mis mimarT sasikvdilo gan-
aCenis gamotanisa aSS-isaTvis misi gadacemis SemTxvevaSi. man aseve aRniSna,
rom gadacemis SemTxvevaSi igi ganicdida `sikvdilmisjilTa saknis sin-
droms”, ris gamoc daeqvemdebareboda araadamianur da damamcirebel mopy-
robasa da dasjas, rac ikrZaleba evropis konvenciis me-3 muxliT.159

xazgasmiT unda aRiniSnos, soeringi ar moiTxovda eqstradiciis Sesax-
eb brZanebis gauqmebas im mizeziT, rom mis mimarT SeiZleboda gamotanili
yofiliyo sasikvdilo ganaCeni, radgan evropis konvenciis me-3 muxliT
sikvdiliT dasja ar ganixileba wamebad an araadamianur mopyrobad, aramed
moiTxovda eqstradiciis Sesaxeb brZanebis gauqmebas im mizeziT, rom Tu
mis mimarT gamotanili iqneboda sasikvdilo ganaCeni, romlis aRsrulebas
virjiniis StatSi didi dro dasWirdeboda, igi ganaCenis aRsrulebis molo-
dinis xangrZlivi drois gamo ganicdida ̀ sikvdilmisjilTa saknis sindroms”,
riTac daeqvemdebareboda araadamianur da damamcirebel mopyrobasa da
sasjels.

Tavis mxriv, gaerTianebuli samefos mTavroba amtkicebda, rom kon-
venciis me-3 muxli ar unda ganimartos ise, rom daakisros konvenciis monaw-
ile saxelmwifos pasuxismgebloba im moqmedebisaTvis, romelic xdeba misi

156 1989 wlis 7 ivlisis gadawyvetileba, Series A, N161; aseve ix.  A. Mowbray, Cases and
Materials on the European Convention on Human Rights, 2001, 113-124.
157 R. Lillich, Towards the Harmonisation of International Human Rights Law, in: Recht zwischen Umbruch
und Bewahrung: Ferstschrift für Rudolf Bernhardt, 1995, 466.
158 rogorc ukve aRiniSna, evropis konvenciis sazedamxedvelo sistemis reformamde,
romelic 1998 wels dasrulda, ganacxadis dasaSvebobas ixilavda adamianis ufleba-
Ta evropuli komisia, romelic iRebda individualur ganacxadebs.
159 `sikvdilmisjilTa saknis sindromi” evropulma sasamarTlom aRwera rogorc ise-
Ti garemoebebis erToblioba, romelSic aRmoCndeboda ganmcxadebeli, Tu mas miusjidnen
sikvdiliT dasjas virjiniis StatisaTvis gadacemis SemTxvevaSi, sadac igi unda
warmdgariyo sasamarTlos winaSe damamZimebel garemoebaSi mkvlelobis braldebiT.
ix. 1989 wlis 7 ivlisis gadawyvetileba, Series A, N161, 81-e punqti.



103
iurisdiqciis farglebs gareT. gaerTianebuli samefos poziciiT, eqstradi-
cia ar iwvevs piris gamcemi saxelmwifos pasuxismgeblobas araadamianuri
da damamcirebeli mopyrobisa da dasjisaTvis, romelsac es piri SeiZleba
daeqvemdebaros gamcemi saxelmwifos iurisdiqciis farglebs gareT.

am saqmeze evropulma sasamarTlom ganacxada Semdegi:

`pasuxgasacemia kiTxva, iwvevs Tu ara konvenciis me-3 muxli monawile
saxelmwifos pasuxismgeblobas im piris eqstradicia sxva saxelmwifoSi,
sadac igi gaxdeba an SeiZleba gaxdes wamebis, araadamianuri, damamcirebeli
mopyrobis an sasjelis msxverpli. [...] saeWvoa, rom konvenciis ZiriTad fa-
seulobebs, sakuTriv ̀ politikuri tradiciebis, idealebis, Tavisuflebi-
sa da samarTlis uzenaesobis saerTo memkvidreobas”, romelzec uTiTebs
konvenciis preambula, Seesatyvisebodes is, rom monawile saxelmwifoebma
gadascen piri sxva saxelmwifos, Tu arsebobs sakmarisi safuZveli varaud-
isaTvis, rom igi SeiZleba daeqvemdebaros wamebas, rogori sastikic ar unda
iyos mis mier Cadenili danaSauli. aseT garemoebaSi eqstradicia, miuxeda-
vad imisa, rom amaze pirdapir ar aris miTiTebuli me-3 muxlis mokle da zogad
formulirebaSi, aSkarad winaaRmdegobrivi iqneboda am muxlis suliskveT-
ebasa da SinaarsTan da, sasamarTlos azriT, es nagulisxmevi valdebuleba
gadacemisagan Tavis Sekavebis Sesaxeb aseve vrceldeba im SemTxvevebze,
rodesac piri im saxelmwifoSi, romelsac gadaecema, aRmoCndeba realuri
riskis winaSe, gaxdes mocemuli muxliT akrZaluli araadamianuri, damam-
cirebeli mopyrobis an sasjelis msxverpli.”160

 evropuli sasamarTlos xsenebuli gadawyvetilebis mixedviT, evro-
pis konvenciis monawile saxelmwifoebs ekrZalebaT piris sxva saxelmwifo-
saTvis gadacema, Tu arsebobs sakmarisi safuZveli varaudisaTvis, rom es
piri SeiZleba daeqvemdebaros wamebas, araadamianur, damamcirebel mopy-
robas an sasjels.161

saqarTvelos sisxlis samarTlis kodeqsis me-6 muxlis me-3 nawilisa da
evropis konvenciis me-3 muxlis mokle mimoxilvis Sedegad SeiZleba gakeT-
des Semdegi daskvna:

Tu saqarTvelos sasamarTlom ar gamoiyena evropuli sasamarTlos pre-
cedentuli samarTali, igi savaraudod ver daaskvnis, rom, erTi mxriv,
saqarTvelos kanonmdebloba, da, meore mxriv, evropis konvencia da misi
precedentuli samarTali gansxvavebul pirobebs adgens piris gadacemaze
uaris gacxadebis samarTlebriv safuZvelTan dakavSirebiT. saqarTvelos
sasamarTlo, savaraudod, verc warmoidgens, rom evropis konvenciis me-3
muxli SeiZleba adgendes raime moTxovnas eqstradiciasTan dakavSirebiT,
kerZod imas, rom erovnulma sasamarTlom, misTvis saCivriT mimarTvis

160 1989 wlis 7 ivlisis gadawyvetileba, Series A, N161, 88-e punqti.
161 J. Frowein, The European Convention on Human Rights as the Public Order of Europe, in: Collected
Courses of the Academy of European Law, 1990, vol. I(2) 1992, 316-317; aseve ix. M. O’Boyle,
Extradition and Expulsion under the European Convention on Human Rights: Reflection on the Soering
Case, in: Human Rights and Constitutional Law, Essays in Honour of Brian Walsh, J. O’Reilly (Ed.), 1992,
93.
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SemTxvevaSi, unda gaauqmos brZaneba piris eqstradiciis Sesaxeb, Tu arse-
bobs sakmarisi safuZveli varaudisaTvis, rom es piri gadasacem saxelmwi-
foSi SeiZleba daeqvemdebaros wamebas, araadamianur an damamcirebel mopy-
robas an sasjels.

SeiZleba gamoiTqvas eWvi, rom im SemTxvevaSic ki, Tu arsebobs sakmari-
si safuZveli varaudisaTvis, rom es piri gadasacem saxelmwifoSi SeiZleba
daeqvemdebaros wamebas, araadamianur an damamcirebel mopyrobas an
sasjels, saqarTvelos sasamarTlo ar gaauqmebs brZanebas eqstradiciis
Sesaxeb, radgan am safuZvliT sxva saxelmwifosaTvis uaris gacxadebis
safuZveli gaTvaliswinebuli ar aris saqarTvelos sisxlis samarTlis kod-
eqsis me-6(3) muxliT. amis Sedegi iqneba is, rom saxelmwifo, romelmac gada-
sca es piri, daarRvevs evropis konvenciis me-3 muxls.162 niSandoblivia, rom
aseT SemTxvevaSi ara aqvs mniSvneloba imas, aris Tu ara meore saxelmwifo,
romelsac gadaecema piri, evropis konvenciis monawile.163

amitomac saqarTvelos sasamarTlos winaSe aseTi davis warmoSobis
SemTxvevaSi man, sisxlis samarTlis kodeqsTan da evropis konvenciasTan
erTad, unda gamoiyenos evropuli sasamarTlos precedentuli samarTali
da misi gaTvaliswinebiT ganmartos sisxlis samarTlis kodeqsi. es saSuale-
bas miscems sasamarTlos, Seafasos kodeqsiT, konvenciiTa da evropuli sasa-
marTlos precedentuli samarTliT dadgenili safuZvlebi eqstradiciaze
uaris gacxadebis Sesaxeb da miiRos iseTi gadawyvetileba, romelic ar daar-
Rvevs evropis konvenciiT dadgenil adamianis uflebaTa dacvis standartebs.

am mokle mimoxilvidan naTelia, rom adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis gamoyenebiT saqarTvelos sasamarT-
loebs SeuZliaT mniSvnelovani wvlilis Setana saqarTvelos kanonmdeblo-
baSi arsebuli samarTlebrivi xarvezebis aRmofxvraSi.

9. daskvna

am naSromis Sedegad SeiZleba gakeTdes ramdenime daskvna:

a) erovnul sasamarTloebs eniWebaT umniSvnelovanesi roli adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebisas.
erovnulma sasamarTloebma unda gamoiyenon ara mxolod adamianis ufleba-
Ta evropis konvencia, aramed adamianis uflebaTa evropuli sasamarTlos
precedentuli samarTali;

b) evropuli saxelmwifoebis sasamarTloebis absoluturi umravleso-
ba, adamianis uflebaTa evropis konvenciasTan erTad, regularulad iyenebs
adamianis uflebaTa evropuli sasamarTlos precedentul samarTals. evro-

162 A. Morawa & C. Schreuer, The Role of Domestic Courts in the Enforcement of International Human
Rights-A View from Austria, in: Enforcing International Human Rights in Domestic Courts, B. Conforti &
F. Francioni (Eds.), 1997, 181.
163 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in the Enforcement of
International Human Rights, in: Enforcing International Human Rights in Domestic Courts, B. Conforti &
F. Francioni (Eds.), 1997, 99.
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puli sasamarTlos im gadawyvetilebaTa gamoyeneba erovnuli sasamarTloe-
bis mier, romlebic exebian konvenciis sxva monawile saxelmwifoebs, gamom-
dinareobs ara konvenciiT gaTvaliswinebuli saxelmwifos valdebulebidan,
aramed ganpirobebulia pragmatuli mosazrebiT.

ZiriTadi motivi, romelic ganapirobebs evropuli sasamarTlos gadaw-
yvetilebaTa gamoyenebas erovnuli sasamarTloebis mier, aris is, rom evro-
puli sasamarTlos precedentuli samarTali axdens adamianis uflebaTa evro-
pis konvenciis debulebaTa avtoritetul ganmartebas (interpretacias).

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlo iRebs
gadawyvetilebas konkretul saqmeze, is aseTi gadawyvetilebis (preceden-
tis) meSveobiT ganmartavs konvenciiT gaTvaliswinebul uflebaTa da Tavisu-
flebaTa Sinaarss. konkretuli gadawyvetilebis miRebiT sasamarTlo adgens
standarts, romlis mniSvneloba scildeba konkretul sasamarTlo saqmes.

erovnuli sasamarTloebi aTviTcnobiereben, rom evropuli sasamarT-
los praqtikis, misi precedentuli samarTlis gaanalizebis gareSe Zalze
rTulia konvenciiT gaTvaliswinebul uflebaTa Sinaarsis dadgena da, Sesa-
bamisad, konvenciis debulebaTa swori gamoyeneba. konvenciaSi Camoyali-
bebuli mravali norma Zalze zogadad aris formulirebuli. evropuli sasa-
marTlos precedentebiT zustdeba ama Tu im uflebis Sinaarsi da fargle-
bi, rac SesaZleblobas aZlevs erovnul sasamarTlos, sworad ganmartos es
uflebebi da Tavisuflebebi.

imis gaTvaliswinebiT, rom evropuli sasamarTlos precedentuli sa-
marTali azustebs konvenciis debulebaTa Sinaarssa da farglebs, iseve
rogorc gamoyenebis sferos, evropul saxelmwifoTa erovnuli sasamarT-
loebi ar ganixilaven adamianis uflebaTa evropis konvencias evropuli sasa-
marTlos precedentuli samarTlis gareSe, radgan konvenciis standarte-
bi gamoixateba evropuli sasamarTlos precedentul samarTalSi.

evropis konvenciis adamianis uflebaTa standartebi ar ganisazRvreba
mxolod konvenciis teqstiT. isini dadgenilia rogorc konvenciis teqstiT,
ise mis safuZvelze miRebuli precedentuli samarTliT. sxva sityvebiT,
evropis konvenciis adamianis uflebaTa standartebSi moiazreba ara mxolod
Tavad konvenciis teqstiT gaTvaliswinebuli standartebi, aramed aseve evro-
puli sasamarTlos precedentebiT Camoyalibebuli standartebi. erovnulma
sasamarTloebma evropis konvencia unda ganmartos da gamoiyenos im mniS-
vnelobiT, romelic mas mianiWa adamianis uflebaTa evropulma sasamarTlom.

evropuli sasamarTlos precedentuli samarTlis gamoyeneba erovnu-
li sasamarTloebis mier ganpirobebulia aseve imiT, rom igi aZlevs erovnul
sasamarTloebs im gadawyvetilebis ganWvretis SesaZleblobas, romelsac
savaraudod miiRebs evropuli sasamarTlo am saxelmwifos winaaRmdeg evro-
pul sasamarTloSi ganacxadis Setanis SemTxvevaSi. Tu erovnulma sasamarT-
lom ar gaiTvaliswina evropuli sasamarTlos mier adre miRebuli gadaw-
yvetilebebi analogiur saqmeebTan dakavSirebiT, romlebSic evropulma sasa-
marTlom daadgina konvenciis darRveva, savaraudoa, rom am saxelmwifos winaaRm-
deg Setanili sarCelis SemTxvevaSi evropuli sasamarTlo imaves daadgens.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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imis gamo, rom adamianis uflebaTa evropuli sasamarTlos preceden-
tuli samarTali ganixileba konvenciis debulebaTa avtoritetul ganmarte-
bad, erovnuli sasamarTloebisaTvis ara mxolod mizanSewonili, aramed auci-
lebelicaa, konvenciasTan erTad, evropuli sasamarTlos precedentuli
samarTlis gamoyeneba;

g) advokatebs eniWebaT mniSvnelovani roli erovnuli sasamarTloebis
mier adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis
gamoyenebaSi da, Sesabamisad, adamianis uflebaTa dacvaSi evropuli stan-
dartebiT.

erovnuli sasamarTloebis winaSe advokatebma unda moiSvelion ara mx-
olod evropis konvenciis teqsti, aramed evropuli sasamarTlos prece-
dentuli samarTali. advokatis argumentebi bevrad ufro damajerebeli
iqneba, Tu igi daeyrdnoba evropuli sasamarTlos precedentebs, daas-
abuTebs, rom konvenciiT gaTvaliswinebuli ufleba ise unda ganimartos,
rogorc es moaxdina evropulma sasamarTlom, rac, Tavis mxriv, xels Seuwy-
obs erovnuli sasamarTlos darwmunebas advokatis poziciis marTebuloba-
Si. Tu advokati mxolod konvenciis teqsts daeyrdno da ar miuTiTa evrop-
uli sasamarTlos konkretul precedentze imis dasturad, rogor ganmar-
ta da gadawyvita evropulma sasamarTlom msgavsi dava, advokatis mier kon-
venciis moSveliebis efeqti SezRuduli iqneba da, Sesabamisad, mcire iqne-
ba sasamarTlos mier advokatis poziciis gaziarebis albaTobac;

d) adamianis uflebaTa evropuli sasamarTlos precedentuli samar-
Tali unda iqnes gamoyenebuli ara mxolod marTlmsajulebis ganxorcieleb-
is dros, aramed aseve normaSemoqmedebiT procesSi. evropuli sasamarT-
los precedentul samarTals SeuZlia mniSvnelovani gavlenis moxdena ara
mxolod erovnuli sasamarTloebis praqtikaze, aramed saxelmwifos kanon-
mdeblobaze. mas SeuZlia sasargeblo wvlili Seitanos erovnuli kanonmde-
blobis daxvewaSi.

Tu saxelmwifo uzrunvelyofs qveynis kanonmdeblobis Sesabamisobas
adamianis uflebaTa evropuli sasamarTlos precedentul samarTalTan,
mcire iqneba evropis konvenciis darRvevis riski qveynis normatiuli aqtis
evropul standartebTan Seusabamobis gamo. Tu saxelmwifo moqmed norma-
tiul aqtSi an normatiuli aqtis proeqtSi aRmoaCens imave normas, romel-
ic evropulma sasamarTlom Tavis adrindel precedentSi ukve miiCnia kon-
venciis darRvevad, am saxelmwifom unda moaxdinos Tavisi kanonmdeblobis
koreqtireba, rac uzrunvelyofs aseTi normatiuli aqtis (an misi proeq-
tis) Sesabamisobas evropul standartebTan. Tu saxelmwifo moaxdens Tavi-
si kanonmdeblobis koreqtirebas, aRar iarsebebs konvenciiT gaTvaliswineb-
uli uflebis darRvevis normatiuli safuZveli.

amitom mniSvnelovania, rom rogorc moqmedi normatiuli aqtebi, ise
maTi proeqtebi Semowmdes evropuli sasamarTlos precedentul samarTalTan
Sesabamisobis TvalsazrisiT. cxadia, sakanonmdeblo xelisuflebas gansakuTre-
buli roli eniWeba adamianis uflebaTa evropuli sasamarTlos precedentul
samarTalTan qveynis kanonmdeblobis Sesabamisobis uzrunvelyofaSi.
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amdenad, evropuli sasamarTlos precedentuli samarTlis gamoyeneba

saSualebas miscems qveyanas, Seafasos Tavisi kanonmdebloba da praqtika
adamianis uflebaTa evropul standartebTan Sesabamisobis TvalsazrisiT,
moaxdinos kanonmdeblobisa da praqtikis koreqtireba, rac xels Seuwyobs
zogadad am sferoSi saqarTvelos kanonmdeblobisa da praqtikis daxvewas;

e) erovnul sasamarTloebs mniSvnelovani roli eniWebaT evropuli sasa-
marTlos precedentuli samarTlis gamoyenebiT saxelmwifos kanonmdeblo-
baSi arsebuli samarTlebrivi vakuumis SevsebaSi. konkretuli saqmis ganx-
ilvisas erovnulma sasamarTlom SeiZleba aRmoaCinos, rom sadavo sakiTxi
ar aris, an mxolod nawilobriv aris mowesrigebuli qveynis Sidasaxelmwi-
foebrivi normatiuli aqtiT (magaliTad, kanoniT). aseT SemTxvevaSi
erovnulma sasamarTlom SeiZleba gamoiyenos evropuli sasamarTlos pre-
cedentuli samarTali da mis mixedviT gadawyvitos dava. kanonmdeblobaSi
arsebuli samarTlebrivi vakuumis Sesavsebad precedentuli samarTlis
gamoyeneba aseve Seuwyobs xels qveyanaSi adamianis uflebaTa maregulire-
beli kanonmdeblobisa da sasamarTlo praqtikis daxvewas;

v) rac Seexeba uSualod saqarTvelos sasamarTloebis praqtikas adami-
anis uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoy-
enebasTan dakavSirebiT, aRsaniSnavia Semdegi:

saqarTvelos sasamarTloebis saqmianobis Seswavlam daadastura, rom
praqtikaSi ukve aris saerTo iurisdiqciis sasamarTloebis mier adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebis
ramdenime SemTxveva. saqarTvelos sasamarTloebis praqtikis mokle mimox-
ilvamac ki cxadyo, rom saqarTveloSi nel-nela icvleba iuristebis, maT Soris
mosamarTleebis Sexeduleba marTlmsajulebis ganxorcielebaSi adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis rolis Sesaxeb.

Tu erT-erT pirvel sasamarTlo saqmeSi, romelSic warmoiSva adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebis
sakiTxi, saqarTvelos sasamarTlom ver gaaTviTcnobiera evropuli sasa-
marTlos precedentuli samarTlis roli, rac advokatis mxridan sadavo
uflebis swori ganmartebis mcdelobiT gamoixateboda, saqarTvelos sasa-
marTloebis momdevno gadawyvetilebaTa analizi cxadyofs, rom nel-nela
mkvidrdeba adamianis uflebaTa evropuli sasamarTlos precedentuli sa-
marTlis gamoyenebis sasamarTlo praqtika. saqarTvelos sasamarTloebSi
TandaTanobiT fexs ikidebs precedentuli samarTlis safuZvelze ama Tu
im uflebis ganmartebisa da sasamarTlo davis gadawyvetis praqtika.

erT-erT gadawyvetilebaSi, romelSic gamoyenebul iqna adamianis ufle-
baTa evropuli sasamarTlos precedentuli samarTali, Tbilisis saolqo
sasamarTlom pirdapir aRniSna, rom evropuli sasamarTlos precedente-
biT dadgenili standartebi avsebs da azustebs evropuli konvenciiT
gaTvaliswinebuli normebis Sinaarss. amiT saolqo sasamarTlom daadastu-
ra, evropis konvenciasTan erTad, adamianis uflebaTa evropuli sasamarT-
los precedentuli samarTlis gamoyenebis aucilebloba marTlmsajuleb-
is ganxorcielebis dros.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis roli saq. praqtikaSi
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marTalia, nel-nela mkvidrdeba adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis gamoyenebis praqtika, rac udavod
dadebiTi movlenaa, saqarTvelos sasamarTloebis praqtikis mimoxilva adas-
turebs, rom saqarTvelos yvela sasamarTlos jer ar gauTviTcnobierebia,
adamianis uflebaTa evropis konvenciasTan erTad, evropuli sasamarTlos
precedentuli samarTlis gamoyenebis aucilebloba. erT-erTi mimoxilu-
li saqmis analizis Sedegad SeiZleba gakeTdes daskvna, rom, marTalia, sasa-
marTlom gamoiyena adamianis uflebaTa evropis konvencia, magram imis gamo,
rom man ar gamoiyena evropuli sasamarTlos precedentuli samarTali, evro-
pis konvencia saqarTvelos sasamarTlom ar ganmarta im mniSvnelobiT, ra
mniSvnelobiTac igi ganmarta adamianis uflebaTa evropulma sasamarTlom.

rac Seexeba saqarTvelos sasamarTloebis mier evropuli sasamarTlos
gadawyvetilebaTa gamoyenebis formas, aRsaniSnavia Semdegi: sakmarisi ar
aris, rom erovnulma sasamarTlom Tavis gadawyvetilebaSi miuTiTos mis mier
gamoyenebuli precedentis mxolod saxelwodebaze. aucilebelia, erovnul-
ma sasamarTlom Tavis gadawyvetilebaSi gaaanalizos gamoyenebuli prece-
denti, ganixilos uflebis is ganmarteba, romelic moaxdina evropulma sasa-
marTlom, daasabuTos, Tu ratom iyenebs erovnuli sasamarTlo am prece-
dents da saWiroebis SemTxvevaSi moaxdinos precedentis im nawilis cit-
ireba, romelic uSualod exeba erovnuli sasamarTlos winaSe gansaxilvel
sadavo sakiTxs. cxadia, erovnuli sasamarTlos gadawyvetileba bevrad ufro
damajerebeli iqneba, Tu is konkretulad miuTiTebs evropuli sasamarT-
los precedentze, romelmac ganapiroba uflebis aseTi ganmarteba da sasa-
marTlos mier aseTi gadawyvetilebis miReba.

zogadad aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos
precedentuli samarTali ZiriTadad gamoiyeneba saqarTvelos uzenaes sasa-
marTlosa da Tbilisis saolqo sasamarTloSi, Tumca sayuradReboa, rom
aRmoCenil iqna pirveli instanciis erTi gadawyvetileba, romelmac aseve
gamoiyena evropuli sasamarTlos precedentuli samarTali.

rac Seexeba saqarTvelos sakonstitucio sasamarTlos mier adamianis
uflebaTa evropuli sasamarTlos precedentuli samarTlis gamoyenebas,
is jerjerobiT ar iyenebs precedentul samarTals. saqarTvelos sakonsti-
tucio sasamarTlos praqtikaSi ver iqna aRmoCenili gadawyvetileba, romel-
Sic sasamarTlom Tavis gadawyvetilebaSi moiSvelia evropuli sasamarTlos
precedentuli samarTali, daeyrdno ama Tu im konkretul precedents sa-
davo uflebis Sinaarsis dasadgenad. sakonstitucio sasamarTlos gan-
sakuTrebuli rolis gaTvaliswinebiT sakonstitucio marTlmsajulebaSi
SeiZleba gamoiTqvas varaudi, rom nel-nela damkvidrdeba evropuli sasa-
marTlos precedentuli samarTlis gamoyenebis praqtika saqarTvelos sa-
konstitucio sasamarTloSi.

dabolos, unda aRiniSnos, rom adamianis uflebaTa evropuli sasamarT-
los precedentuli samarTlis gamoyeneba erovnuli sasamarTloebis mier
ar aris TviTmizani. precedentuli samarTlis gamoyeneba ubralod iZleva
am sferoSi qveynis kanonmdeblobisa da praqtikis daxvewis SesaZleblobas
adamianis uflebaTa ufro efeqtiani dacvis uzrunvelsayofad.
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azris Tavisufleba _

adamianis umniSvnelovanesi

ZiriTadi ufleba

konstantine kublaSvili

`adamianma unda gamoTqvas Tavisi
azrebi _ es ufleba ki ara, movaleobaa.”

persi biSi Seli

saqarTvelos 1995 wlis konstituciiT gacxadebulia saqarTvelos mo-
qalaqeTa uryevi neba daamkvidron demokratiuli sazogadoebrivi wes-wyo-
bileba da samarTlebrivi saxelmwifo. konstituciis saerTo koncefcia
efuZneba Tanamedrove demokratiuli da samarTlebrivi saxelmwifos Ziri-
Tad principebs, romlebic mis calkeul muxlebSia asaxuli. maT Soris, up-
irveles yovlisa, unda aRvniSnoT adamianis ZiriTadi uflebebi da Tavisu-
flebebi, romlebic adgenen obieqtur RirebulebaTa sistemas da demokra-
tiuli da samarTlebrivi saxelmwifos safuZvels qmnian. rogorc ZiriTadi
konstituciuri gadawyvetileba, isini moqmedeben samarTlis yvela sferos
mimarT da, imavdroulad, warmoadgenen ZiriTad warmmarTvels sakanonmde-
blo, aRmasrulebeli da sasamarTlo xelisuflebebisaTvis, anu saxelmwi-
fos yovelgvari saxis saqmianobisaTvis. TviT ZiriTad uflebaTa da Tavisu-
flebaTa Soris, demokratiuli wyobilebisaTvis gansakuTrebuli mniS-
vnelobisaa azris Tavisufleba. vfiqrobT, saintereso iqneba gavaanalizoT
saqarTvelos konstituciiT uzrunvelyofili azris Tavisuflebis ZiriTa-
di ufleba da warmovaCinoT misi mniSvneloba.

I. Sesavali

adamianis ZiriTadi uflebebi da Tavisuflebebi asaxulia saqarTvelos
konstituciis meore TavSi. azris Tavisufleba, konkretulad, me-19 mux-
liT aris garantirebuli. am ZiriTadi uflebisa da misi gansakuTrebuli mniS-
vnelobis ukeT gagebisa da ganmartebisaTvis Tavdapirvelad gavecnoT aRniS-
nuli muxlis teqsts:

muxli 19.

`1. yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da rw-
menis Tavisufleba.

2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an rwme-
nis gamo, agreTve misi iZuleba gamoTqvas Tavisi Sexeduleba maT Sesaxeb.

3. dauSvebelia am muxlSi CamoTvlil TavisuflebaTa SezRudva, Tu maTi
gamovlineba ar laxavs sxvaTa uflebebs.”
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rogorc vxedavT, azris Tavisuflebis ZiriTad uflebasTan erTad me-
19 muxliT sindisis, aRmsareblobisa da rwmenis Tavisuflebebic aris uzrun-
velyofili, Tumca am mimoxilvaSi mxolod azris Tavisuflebas SevexebiT,
radgan, Tavis mxriv, am (sindisis, aRmsareblobisa da rwmenis) Tavisuflebeb-
sac udidesi mniSvneloba aqvs demokratiuli saxelmwifos Tavisufali mo-
qalaqisaTvis da amdenad, mizanSewonilia maTi calke analizi.

garda zemoaRniSnulisa, yuradsaRebia kidev erTi faqtori:
saqarTvelos konstituciis 24-e muxli, ZiriTadad, masobrivi informaciis
saSualebebis Tavisuflebas exeba (me-2 da me-3 punqtebi), magram mis pirvel
punqtSi, faqtobrivad, azris Tavisuflebis Sinaarsia mocemuli:

`yovel adamians aqvs ufleba Tavisuflad miiRos da gaavrcelos infor-
macia, gamoTqvas da gaavrcelos Tavisi azri zepirad, werilobiT an sxvag-
vari saSualebiT.”

mocemuli debulebis pirveli winadadebiT kidev erTi ZiriTadi ufle-
ba _ informaciis Tavisufleba, aris uzrunvelyofili, xolo azris Tavisu-
flebis Sinaarsi meore winadadebaSia asaxuli. aseTi dajgufeba sakmaod
logikuria, radgan informaciis Tavisufleba azris Tavisuflebisagan
sruliad damoukidebelia, Tumca, imavdroulad, masTan uwyvet kavSirSia.
amdenad, mizanSewonili iqneba am mimoxilvaSi, azris TavisuflebasTan er-
Tad, ganvixiloT informaciis Tavisuflebac, magram gacilebiT mokled.

sanam uSualod analizs SevudgebodeT, SevTanxmdeT ramdenime ter-
minze: teqstis gamartivebis mizniT, sakmaod vrceli `adamianis ZiriTadi
uflebebi da Tavisuflebebi” mokle da sxarti `ZiriTadi uflebebiT” Se-
icvleba. garda amisa, miuxedavad konstituciis me-19 muxlSi cal-calke mi-
TiTebuli ̀ sityvis” da ̀ azris” Tavisuflebisa, am gamokvlevaSi, ZiriTadad,
mxolod `azris Tavisufleba” an `azris Tavisuflebis ZiriTadi ufleba”
iqneba gamoyenebuli, radgan isini (`sityva” da ̀ azri”) konstituciaSi, faq-
tobrivad, sinonimebi da identuri mniSvnelobis mqoneni arian. `azris
Tavisuflebas” aRvniSnavT agreTve ̀ azris Tavisuflad gamoTqmis uflebiT”,
`SefasebiTi gamonaTqvamis” nacvlad xSirad SesaZloa ̀ mosazreba”, ̀ Sexedule-
ba” an ̀ SefasebiTi Sexeduleba” gamoviyenoT, ̀ faqtebis” nacvlad, _ ̀ faqteb-
is mtkiceba”, xolo ̀ cru faqtebis” nacvlad - ̀ mcdari” an ̀ yalbi” faqtebi.

II. zogadi mniSvneloba

Tavdapirvelad mokled SevexoT Tavad ZiriTad uflebebs. dasawyis-
Sive unda aRvniSnoT, rom ZiriTadi uflebebi ara mxolod icavs adamians
misi cxovrebis sxvadasxva sferoSi saxelmwifos mxridan ganxorcielebuli
Carevebisagan, aramed, amasTanave, obieqturi principebia, romlebic, rogorc
ZiriTadi konstituciur-samarTlebrivi gadawyvetileba, moqmedeben sa-
marTlis yvela sferos mimarT.1 ZiriTadi uflebebis aseTi farTo moqmede-

1 saqarTvelos konstituciis me-7 muxli pirdapir miuTiTebs, rom `xelisuflebis
ganxorcielebisas xalxi da saxelmwifo SezRuduli arian” adamianis ZiriTadi
`uflebebiTa da TavisuflebebiT, rogorc uSualod moqmedi samarTliT”. es aris
saqarTvelos konstituciis umniSvnelovanesi debuleba, Tundac imitom, rom araTu
saxelmwifo, aramed TviT xalxic ki, saxelmwifos suvereni da xelisuflebis wyaro
(mux. 5), SezRudulia adamianis ZiriTadi uflebebiTa da TavisuflebebiT.
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ba gamoixateba orgvarad: pirveli, samarTalis (kerZo Tu sajaro) normebi
ar unda ewinaaRmdegebodes ZiriTad uflebebs da, meore, samarTlis norme-
bi unda ganimartos ZiriTadi uflebebis arsisa da suliskveTebis gaTval-
iswinebiT. aqedan gamomdinare, sakonstitucio samarTlis moqmedeba samarT-
lis normaTa dadgeniT ki ar mTavrdeba, aramed igi zegavlenas axdens maT
gamoyenebazec. rodesac samarTlebrivi davis Sesaxeb gadawyvetileba unda
daeyrdnos normebs, romlebic ZiriTadi uflebebiT garantirebul Tavisu-
flebas zRudavs an konkretul SemTxvevaSi ZiriTad uflebebze SemzRuda-
vad zemoqmedebs, maSin interpretaciisaTvis isev ZiriTadi uflebebi unda
iqnes moxmobili.

ZiriTadi uflebebis obieqtur-samarTlebrivi Sinaarsi, romelic unda
gaiTvaliswinon saerTo sasamarTloebma, mniSvnelobas iZens subieqtur-sa-
marTlebrivadac. Tuki mosamarTle yuradRebas ar aqcevs ZiriTad ufle-
bebTan dakavSirebul kanonebze ZiriTadi uflebebis zegavlenas, amiT igi
arRvevs ara mxolod obieqtur samarTals, aramed mosamarTle, rogorc sa-
jaro xelisuflebis mflobeli, Tavisi gadawyvetilebiT arRvevs (konkret-
ul) ZiriTad uflebas, radgan sasamarTlo valdebulia ̀ xelisuflebis ganx-
orcielebisas” gaiTvaliswinos ZiriTadi uflebebi, xolo moqalaqes aqvs
aRniSnulis moTxovnis ufleba.

am gamokvlevis mTavar saganTan _ azris TavisuflebasTan, dakavSire-
biT moqmedebs swored is principi, romelic zemoT zogadad iqna formu-
lirebuli ZiriTadi uflebebis Sesaxeb: ̀ ZiriTadi uflebis SemzRudavi mo-
qmedebis dros, kanonebi danaxul unda iqnes am ZiriTadi uflebis mniS-
vnelobis gaTvaliswinebiT da maTi interpretacia unda moxdes imgvarad,
rom am uflebis RirebulebiTi Sinaarsi, romelic Tavisufal demokratiul
wyobilebaSi cxovrebis yvela sferoSi, gansakuTrebiT ki sazogadoebriv
cxovrebaSi, azris Tavisuflebas aucilebel winapirobad miiCnevs, yvela
SemTxvevaSi xelSeuxebeli da daculi iqneba.”2 aq ukve kargad Cans azris
Tavisuflebis gansakuTrebuli mniSvneloba. zemoT aRiniSna, rom azris
Tavisufleba samarTlebrivi saxelmwifosa da demokratiis safuZvelia; is
ara marto moqalaqeTa, aramed yvela adamianis sayovelTao uflebaa. germa-
niis federaluri sakonstitucio sasamarTlos mier azris Tavisufleba dax-
asiaTebulia rogorc ̀ adamianis pirovnebis uSualo gamoxatuleba sazoga-
doebaSi.”3 sakuTari azris Tavisuflad da Seuferxeblad gamoTqmis gareSe,
warmoudgeneli da SeuZlebelia adamianis TviTganviTareba. upirveles yov-
lisa, swored demokratia, rogorc saxelmwifos forma, uzrunvelyofs yve-
la moqalaqisaTvis garantirebul SesaZleblobas Tavisuflad gamoTqvas
Tavisi azri. azris Tavisuflad gamoTqmis ufleba uzrunvelyofs azrTa
mudmivi Widilis, inteleqtualuri dapirispirebis SesaZleblobas, rac
demokratiis sasicocxlo elementia.

rogorc ukve aRiniSna, informaciis Tavisufleba azris Tavisufleb-
isagan damoukideblad arsebobs, magram, imavdroulad, masTan uwyvet kav-

2 BVerfGE 7, 198 (208).
3 iqve.

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba



112 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

SirSia. igi azris Tavisuflebis winapirobaa, radgan azris Tavisuflebis
gonivruli da pasuxismgeblobiT savse gamoyeneba SesaZlebelia mxolod im
moqalaqeTa mier, romlebsac SeuZliaT winaswar Seuferxeblad moipovon
informacia. garda amisa, informaciis flobas didi mniSvneloba aqvs mo-
qalaqeTa profesiuli da sazogadoebrivi saqmianobisaTvis.

azrisa da informaciis Tavisuflebebis msgavsad, masobrivi informaci-
is saSualebebis (presa, radio, televizia) Tavisuflebac (24-e muxlis pirve-
li punqti)4 demokratiuli da samarTlebrivi saxelmwifos arsebiTi ele-
mentia. masobrivi informaciis saSualebebis Tavisufleba sasicocxlod mniS-
vnelovania Tanamedrove demokratiis funqcionirebisaTvis, radgan mo-
qalaqes politikuri gadawyvetilebebis miReba SeuZlia mxolod maSin, rode-
sac icnobs sxvebis azrs da aqvs SesaZlebloba erTmaneTs Seadaros, gaaanal-
izos da awon-dawonos isini.

amdenad, saqarTvelos konstituciis me-19 da 24-e muxlebiT uzrunve-
lyofili ZiriTadi uflebebi xasiaTdeba ori niSniT: pirveli, es aris kavSi-
ri pirveli muxlis me-2 punqtTan, anu demokratiis principTan _ demokra-
tiuli saxelmwifos arseboba SeuZlebelia Tavisufali da kargad in-
formirebuli azris gareSe; meore niSani aris is, rom azrisa da informaciis
Tavisuflebebi Seicavs adamianis Rirsebisa da zogadi pirovnuli
uflebidan5 (me-16 da me-17 muxlebi) gamomdinare komponentebs, romelTa
mixedviTac, adamianis elementaruli moTxovnilebaa azris gamoTqma, Tavi-
si codnis gafarToeba da yovelive amiT sakuTari pirovnebis ganviTareba. ma-
sobrivi informaciis saSualebebis, azrisa da informaciis Tavisuflebebs
demokratiuli wyobilebisaTvis, ̀ ubralod, Camomyalibebeli” mniSvneloba aqvs.6

III. cneba da daculi sfero

SesavalSi ukve mieTiTa im, erTi SexedviT, uCveulo garemoebaze, rom
saqarTvelos konstitucia me-19 muxliT uzrunvelyofs azris Tavisufle-
bas, 24-e muxlis pirveli punqti ki dawvrilebiT ganmartavs azris Tavisu-
flebis Sinaarss. unda vivaraudoT, rom aseTi midgoma azris Tavisuflebis
gansakuTrebulma mniSvnelobam ganapiroba. rac Seexeba konkretulad 24-e
muxlis pirvel punqts, am debulebis mixedviT, yvela adamians aqvs ufleba

4 informaciis, azrisa da masobrivi informaciis saSualebebis Tavisuflebebs xSir-
ad `komunikaciis ZiriTad uflebebsac” uwodeben. es termini am naSromSic iqneba
gamoyenebuli.
5 es ufleba gamomdinareobs konstituciis me-16 muxlidan, romelic acxadebs, rom
`yvelas aqvs sakuTari pirovnebis Tavisufali ganviTarebis ufleba.” samwuxaroa, rom
am xnis manZilze (1995 wlidan dRemde) sakonstitucio sasamarTlom, Sesabamisi sar-
Celis ararsebobis gamo (raSic didi wvlili sakonstitucio samarTalwarmoebis
metad SezRudul da mouqnel kanonmdeblobas miuZRoda), ver SeZlo ganemarta am
normis Sinaarsi da zogadi pirovnuli uflebis mniSvneloba. imedi unda viqonioT,
rom 2002 wlis dasawyisSi sakonstitucio samarTalwarmoebis kanonmdeblobaSi Set-
anili mravalricxovani cvlilebebi da damatebebi dadebiTad imoqmedeben da sakon-
stitucio sasamarTlo Tavis sityvas ityvis am, erT-erTi metad mniSvnelovani, uflebis
Sesaxeb.
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Tavisuflad ̀ ...gamoTqvas da gaavrcelos Tavisi azri zepirad, werilobiT
an sxvagvari saSualebiT” (pozitiuri azris Tavisufleba). upirveles yov-
lisa, es niSnavs, rom azris Tavisuflebis ZiriTadi uflebiT daculi sikeTe
aris ara ubralod gamoTqma, aramed azris gamoTqma. aqedan gamomdinare,
aucilebelia ganisazRvros, ra igulisxmeba ̀ azrSi” da romel gamonaTqvamebs
gamoricxavs es cneba.

1. azri (Sexeduleba)

konstituciis 24-e muxlis pirveli punqtis Tanaxmad, ZiriTadi uflebiT
daculia azris ara mxolod zepirad an werilobiT, aramed nebismieri `sx-
vagvari saSualebiT” gamoTqma da gavrceleba. gamoTqmis am saxeobaTa Soris
rangireba ar arsebobs, isini Tanabradaa uzrunvelyofili. ̀ sxvagvari saSu-
alebebi” moicavs audiokasetebs, lazerul diskebs, Camwer mowyobilobebs,
aseve, gamosaxulebiT azris gamoTqmas, sugestiur gamonaTqvamebs Jesteb-
is, simboloebis, plakatebisa da uniformis saSualebiT. aseve daculia, ma-
galiTad, gamonaTqvamebi yru-munjTa salaparako enis meSveobiT an dumiliT.
dumilTan dakavSirebiT, SevniSnavT, rom 24-e muxlis pirveli punqtis de-
buleba uzrunvelyofs negatiuri azris Tavisuflebasac _ es aris ufleba
ar gamoTqva azrebi da ar gaavrcelo isini. negatiuri azris Tavisufleba
adamians icavs agreTve iZulebisagan gamoTqvas da gaavrcelos sxvebis Sexed-
ulebebi rogorc sakuTari azri.

azris Tavisuflebis ZiriTadi uflebis mflobeli da gamomyenebeli
SeiZleba iyos nebismieri piri, romelic axorcielebs zemoaRniSnul dacul
saqmianobas. aq, fizikuri pirebis garda, igulisxmeba agreTve kerZo samarT-
lis iuridiuli pirebi.7 rac Seexeba saxelmwifo organoebsa da sajaro sa-
marTlis iuridiul pirebs, maT ar SeuZliaT gamoiyenon da Tavis uflebaTa
dasacavad daeyrdnon azris Tavisuflebis ZiriTad uflebas.8

axla ki konkretulad ̀ azris” cnebis Sesaxeb. igi farTod unda ganimar-
tos. `azrSi” igulisxmeba nebismieri SefasebiTi gamonaTqvami, romelic
Sedgeba gansjis, damokidebulebisa da Sefasebis elementebisagan da rom-
lis marTloba Tu mcdaroba mTlianad pirad warmodgenebzea damokidebu-
li. sxvagvarad: aq laparakia pirad Sexedulebaze, romelic uyalibdeba in-
divids urTierTobebis, movlenebis, ideebisa da pirovnebebis mimarT. azris
Tavisuflebis centralur sferos swored SefasebiTi Sexedulebebis
gamoTqmis Tavisufleba warmoadgens. sxva sityvebiT, azrs umTavresad axa-

6 BVerfGE 77, 65.
7 ix. saqarTvelos konstituciis 45-e muxli.
8 ZiriTadi uflebebis mTavari maxasiaTebeli aris is, rom isini icaven fizikur
pirebs saxelmwifos mxridan maTi saqmianobis sxvadasxva sferoSi Carevebisagan (e.w.
damcavi uflebebi). amis gamo, bunebrivia, dauSvebelia, rom saxelmwifo organo
flobdes im uflebebs, romlebic, Tavisi arsiT, mis (saxelmwifo xelisuflebis)
winaaRmdeg aris mimarTuli da romelTa saSualebiTac saWiroebis SemTxvevaSi mo-
qalaqe Tavs icavs saxelmwifosagan. aRniSnul sakiTxs, gansakuTrebiT ki im detals,
Tu ratom SeuZliaT ZiriTadi uflebebiT sargebloba mxolod kerZo da ara sajaro
samarTlis iuridiul pirebs, calke gamokvleva SeiZleba mieZRvnas.

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba
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siaTebs individis subieqturi damokidebuleba individsa da misi gamonaTq-
vamis saganTan.9 gamonaTqvamis RirebulebiTobisa Tu uRirsobis Sesaxeb
msjelobisas, SeTanxmebamde misvla umravles SemTxvevaSi SeuZlebelia. amiT
gansxvavdeba Sexedulebebi faqtebisagan, romelTa dros wina planze gamo-
dis ara subieqtis damokidebuleba misi gamonaTqvamis SinaarsTan, aramed
gamonaTqvamisa da realobis urTierTmimarTeba (gamomTqmeli subieqti ki
am dros ukana planze dgas). aseT SemTxvevebSi individis subieqturi Sexed-
ulebisagan damoukideblad raime obieqturad unda arsebobdes. aRniSnulis-
agan gansxvavebiT, Sexeduleba yovelTvis subieqtzea damokidebuli. amit-
omac Sexedulebebi SeiZleba iyos ara marTali an mcdari, aramed subieq-
turad swori an araswori, nafiqri an daufiqrebeli, racionaluri an emoci-
uri, dasabuTebuli an dausabuTebeli da a.S.

miuxedavad amisa, Sexedulebis dacva ar aris damokidebuli aRniSnul
dayofaze. igi daculia ZiriTadi uflebiT im Sefasebisagan damoukideblad,
romelic man SeiZleba sxvadasxva mxridan miiRos. amdenad, konstitucia ar
Semoifargleba mxolod ̀ Rirebuli” azris dacviT da ar ganasxvavebs (rogorc
ukve aRvniSneT) dasabuTebul da usafuZvlo, swor da mcdar, racionalur
da emociur, gonivrul da primitiul azrebs. saxelmwifos aRWurva im
uflebiT, rom Tavisi moqalaqeebis azrebi dayos ̀ swor” da ̀ araswor” azre-
bad da mxolod `swori” azrebi daicvas, `araswori” ki, SeZlebisdagvarad,
akrZalos, dauSvebelia da ewinaaRmdegeba pluralisturi demokratiis prin-
cips. amitom yvelaferi, rac ki Sexedulebas (maT Soris, ra Tqma unda, gaba-
tonebuli azrisagan gansxvavebuli azri) gulisxmobs, yovelTvis xvdeba kon-
stituciis 24-e muxlis pirveli punqtiT dacul sferoSi. Sexedulebis dac-
va gansakuTrebulad ar aris damokidebuli imaze, arRvevs Tu ara igi sxvis
uflebebs, safrTxes uqmnis Tu ara sazogadoebriv sikeTes da kiTxvis niS-
nis qveS ayenebs Tu ara saxelmwifos politikuri da socialuri wesrigis
ZiriTad principebs. gamonaTqvamis am kriteriumebma SeiZleba garkveuli
mniSvneloba SeiZinos mxolod ZiriTadi uflebis SezRudvis dros da ara
misi dacvis sferos gansazRvrisas.

Sexeduleba ZiriTadi uflebiT daculia azris gamosaTqmelad arCeu-
li formis miuxedavad, e.i. moicavs ara mxolod Sinaarss, aramed formasac,
romliTac igi Cven winaSe warmodgeba. yuradReba unda mivaqcioT imasac, rom
aq ar igulisxmeba azris gamoTqmis werilobiTi, zepiri, gamosaxulebiTi an
sxvagvari formebi. saubaria mxolod Sinaarsobriv formaze, rac niSnavs imas,
rom azris TavisuflebiT daculia ara mxolod winaswar kargad mofiqrebu-
li da awonil-dawonili, aramed, agreTve, gadaWarbebuli, polemikuri,
mwvave, daufiqrebeli, spontanurad gamoTqmuli, uxamsi gamonaTqvamebi. amas
gansakuTrebiT unda gaesvas xazi, raTa ar Seiqmnas iseTi STabeWdileba, rom,
TiTqos, sruliad SesaZlebelia Sexedulebas CamoSordes ZiriTadi uflebiT
garantirebuli dacva, misi mwvave Sinaarsobrivi formis gamo. Tavisufali
saubrisa da kamaTis spontanuroba winapirobaa sajaro diskusiis mravalf-

9 NJW 1972, 811.
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erovnebisa, rac, Tavis mxriv, demokratiis arsebobis ZiriTad pirobas war-
moadgens. am pluralizmis SesanarCuneblad aucilebelia imis gaTvaliswine-
bac, rom sajaro diskusiisa da azrTa Widilis dros SesaZlebelia gamoiTq-
vas mwvave, gadaWarbebuli da sxvagvari (zemoT dasaxelebuli) Sexedulebe-
bi. kidev erTxel aRvniSnavT, rom dacvis sferos gansazRvrisas ar arsebobs
azrTa diferenciacia. es rom ase ar iyos, maSin saxelmwifos miecemoda sa-
surveli da arasasurveli azrebisa da gamoTqmis formebis definiciis ko-
mpetencia, rac sruliad miuRebelia konstituciis ZiriTadi principebi-
saTvis da, konkretulad, azris Tavisuflebis ZiriTadi uflebisaTvis.

azris Tavisuflebis ZiriTadi uflebiT daculia gamoTqmuli azris
zemoqmedebis ganzraxvac. azris gamoTqmis, anu garkveuli Sexedulebis,
mTavari mizani swored is aris, rom zegavlena moaxdinos sxvaTa azris Camoy-
alibebis procesze da daarwmunos isini sakuTari Sexedulebis upirateso-
basa da sisworeSi. zemoqmedeba, romelsac individis azri, warmoTqmuli si-
tyva axdens msmenelze, ar SeiZleba iyos safuZveli imisa, rom igi movwyvi-
toT dacul sferos. sxvagvarad rom vTqvaT, azris Tavisufleba garantire-
bulia ara mxolod yoveli konkretuli azris Sinaarsis, aramed, agreTve, am
azris gamoTqmis motivis miuxedavadac. politikuri mizezebiT azris gamoTq-
ma iseve daculia azris Tavisuflebis ZiriTadi uflebiT, rogorc
ekonomikuri safuZvliT azris gamoTqma. SeiZleba konkretuli gamonaTq-
vami mimarTuli iyos sakuTari ekonomikuri interesis sasargeblod, magram
aseve SesaZlebelia is specialurad iyos komercirebuli, magaliTad, weri-
lobiTi mosazrebis an naSromis gayidva anda moxsenebis wakiTxvaze dasaswre-
bad Sesasvleli bileTis gayidva. presis beWdva azris komercirebis yvelaze
TvalsaCino SemTxvevaa.

zemoaRniSnulTan dakavSirebiT, aucileblad unda SevniSnoT, rom Zir-
iTadi ufleba icavs mxolod azris gamoTqmas, anu gacxadebas. igi vrcelde-
ba mxolod argumentebze, axsna-ganmartebebsa da ara zegavlenis sxva saSu-
alebebze, romlebiTac azris gamomTqmels surs sxva pirebze zemoqmedeba.
Sesabamisad, boikotisaken mowodeba, romelic emyareba ara mxolod argu-
mentebiT, winadadebebiT darwmunebis Zalas, aramed, imavdroulad, iyenebs
iseT saSualebebs, romlebic sxva pirebs arTmevs SesaZleblobas gadaw-
yvetileba miiRon Sinagani Tavisuflebis farglebSi da yovelgvari
ekonomikuri zewolis gareSe, ar aris daculi azris Tavisuflebis ZiriTadi
uflebiT.10

2. faqtebi

Sexedulebis sawinaaRmdego polusze dgas faqtis gadmocema _ cnoba,
informacia. ̀ faqtSi” igulisxmeba namdvilad, realurad momxdari an arse-
buli garemoebebi da sagnebi, romlebic eqvemdebareba mtkicebulebebiT
dadasturebas. faqtebis SemTxvevaSi ZiriTadi uflebiT dacva sruliadac
ar moqmedebs farTod da yovlismomcvelad. isini mxolod SexedulebasTan

10 ix. qvemoT, naSromis V nawili `konkretuli sasamarTlo saqmeebi”.
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damakavSirebeli xidis funqciiT xvdebian konstituciis 24-e muxlis pirve-
li punqtiT dacul sferoSi. aq gasaTvaliswinebelia is garemoeba, rom azre-
bi ar gamoiTqmeba faqtebTan raime damokidebulebis gareSe. Cveulebriv,
isini eyrdnobian da exebian faqtebs, romlebic, Tavis mxriv, iZlevian Se-
fasebis sagans an safuZvels. obieqturi faqtis gadmocema da subieqturi
Sexeduleba ver Sordeba erTmaneTs. Teoriulad mxolod SiSveli faqtebis
gadmocema SeiZleba ar iyos daculi azris TavisuflebiT, radgan faqti su-
lac ar aris azri, magram is, rom mocemuli gamonaTqvami Seicavs ara marto
SefasebiT, aramed, agreTve, faqtobriv elements, srulebiT ar gamoricx-
avs Sexedulebis arsebobas. aseT SemTxvevaSi azris dayofa ̀ Sexedulebad”
da ̀ faqtis gadmocemad” dauSvebelia, azris Tavisuflebis ZiriTadi uflebiT
dacvis qveS mTliani gamonaTqvami eqceva. amdenad, faqtebi daculia Ziri-
Tadi uflebiT, radgan isini, Tavis mxriv, xels uwyoben azris Camoyalibebas.

mocemul sakiTxTan dakavSirebiT, gasaTvaliswinebelia erTi garemoe-
ba: Sexedulebisagan gansxvavebiT, faqtebi SeiZleba iyos marTali an mcdari,
anu faqts ar axasiaTebs piradi warmodgenebis, damokidebulebisa da Sefase-
bis elementebi. Sexedulebasa da faqts Soris es gansxvaveba mniSvnelobas
iZens dacvis farglebis gansazRvris dros. azris Camoyalibebis Tval-
sazrisiT, araswori informacia ar warmoadgens dacvis Rirs sikeTes. magram
sayuradReboa, rom es mosazreba Seicavs garkveul tendencias, romelic
ewinaaRmdegeba ZiriTadi uflebiT dacvis Sinaarss. am mosazrebaze dayrd-
nobiT, 24-e muxlis pirveli punqtiT dacul sferos SeiZleba moswyvito
yoveli araswori faqti da ̀ daCagro” igi ZiriTadi uflebebis moTxovnaTa
gauTvaliswineblad, anu miuxedavad imisa, gadmoica Tu ara es faqti Segneb-
ulad an Seugneblad, misi mcdarobis codnis gareSe, safuZvliani Tu zeda-
piruli kvlevis safuZvelze, spontanurad Tu kargad dafiqrebis Semdeg,
raime konkretuli mizeziT Tu amis gareSe, yvela aseT SemTxvevaSi saxeze
gvaqvs komunikaciis procesis, anu sajaro diskusiisa da azrTa Widilis mniS-
vnelobis ugulebelyofa, rac ewinaaRmdegeba konstituciis me-19 da 24-e
muxlebiT aRiarebul ZiriTad uflebas.

aq kvlav unda gavusvaT xazi dasawyisSi aRniSnuls: demokratiuli sax-
elmwifosaTvis gansakuTrebuli mniSvneloba aqvs warmoTqmul sityvas,
Sexedulebas, masze Sepasuxebasa da amiT warmoSobil sajaro diskusias, ris
safuZvelzec, yovel konkretul sakiTxze yalibdeba sazogadoebrivi azri.
Sesabamisad, dauSvebelia gamonaTqvamis Sefaseba sazogadoebrivi azris
formirebis procesTan, anu komunikaciasTan daukavSireblad, izolirebu-
lad da amis safuZvelze gadawyvetilebis miReba. igive moTxovna moqmedebs
faqtebis mimarTac. faqtebis analizis dros aucilebelia imis gaTvaliswine-
ba, rom maTi marTloba an mcdaroba yovelTvis Tavidanve ki ar aris cnobili,
aramed xSirad swored komunikaciis procesSi ikveTeba da zustdeba. Sec-
domebi da sicrue am dros gardauvalia. komunikaciis, Tavisufali sajaro
diskusiis procesi Zalian SeizRudeboda, Tuki mxolod ueWveli faqtebi
moeqceoda ZiriTadi uflebis dacvis qveS, mcdari faqtebi ki am dacvas
Tavidanve, avtomaturad moklebuli iqneboda. aseT SemTxvevaSi didi sa-
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frTxe iqmneba imisa, rom sanqciebis SiSiT arc marTali informacia gamoiTq-
vas da aRarc safuZvliani eWvi.

amdenad, gamoricxulia azris TavisuflebiT aSkarad cru faqtebis dac-
va, magram ar gamoiricxeba Woris an iseTi faqtebis gadmocema da dacva, rode-
sac aSkarad ar Cans, sworia isini Tu ara. sxvagvarad rom vTqvaT, ZiriTadi
uflebiT dacvas ar aris moklebuli is gamonaTqvamebi, romelTa mcdarobis
gamorkveva Semdgomi kvlevebis sakiTxia, xolo daculi sferos farglebSi
ar xvdeba iseTi faqtebi, romelTa mcdarobis Sesaxeb kargad icis Tavad ga-
momTqmelma subieqtma, anu Segnebuli sicrue, an romelTa mcdaroba cxadia
ukve maTi gamoTqmis momentSi; es exeba agreTve araswor citatas, anu cru
mtkicebas, TiTqos viRacam raime konkretuli azri gamoTqva. aseTi faqteb-
is daucvelobiT azris Camoyalibebis process ziani ar miadgeba, radgan isi-
ni arafers hmatebs pasuxismgeblobiT savse azris formirebas. xolo, Tuki
faqtis mcdaroba mxolod mogvianebiT gaxda cnobili, amiT es mtkiceba uku-
qceviT ar moswydeba ZiriTadi uflebiT dacul sferos. ras niSnavs aseTi
gamonaTqvamebis dasaSvebobisaTvis maTi mcdarobis aRmoCena? _ es aris ara
dacvis sferos farglebis, aramed ZiriTadi uflebis SezRudvasTan dakav-
Sirebuli sakiTxi.

3. Sexedulebebisa da faqtebis gamijvna

Sexedulebebisa da faqtebis erTmaneTisagan gamijvna sakmaod rTulia.
es, upirveles yovlisa, dakavSirebulia ukve aRniSnul garemoebasTan:
gamoTqmis orive es forma Zalian iSviaTad gvxvdeba sufTa saxiT. umTavre-
sad saqme gvaqvs swored iseT gamonaTqvamebTan, romlebSic Tavs iyris
rogorc SefasebiTi, ise faqtobrivi elementebi. azri xSirad eyrdnoba da
exeba faqtebs, faqtebi ki Tavis mxriv, azris safuZvelia, romelic adas-
turebs an uaryofs mas. amitomac xSirad sakamaTo gamonaTqvamis, rogorc
Sexedulebis an rogorc faqtis gadmocemis, kvalificirebis dros SesaZle-
belia gamoTqmis konteqstis mixedviT misi calkeuli nawilebis izolireba.
magram es meTodi gamarTlebulia mxolod im SemTxvevaSi, rodesac amiT ar
ikargeba an ar yalbdeba gamonaTqvamis Sinaarsi da namdvili azri. Tuki ase-
Ti izolireba SeuZlebelia gamonaTqvamis Sinaarsis gayalbebis gareSe, ma-
Sin es gamonaTqvami unda CaiTvalos mTlianad azris gamoTqmad, anu Sexed-
ulebad, da, Sesabamisad, mTlianad unda iqnes Seyvanili ZiriTadi uflebiT
dacul sferoSi.

es gamomdinareobs ZiriTadi uflebebiT daculi sferos funqciidan.
gamonaTqvamis mikuTvneba 24-e muxlis pirveli punqtiT daculi sferosaTvis
jer kidev arafers ambobs misi dasaSvebobis Sesaxeb. samagierod, igi aamo-
qmedebs ZiriTadi uflebis dacvis meqanizmebs maSin, rodesac dadgeba sak-
iTxi am ZiriTadi uflebis SezRudvis safuZvlebis ganxilvis Sesaxeb.
SezRudvebi am dros aucileblad gamarTlebuli unda iyos, anu kanonieri
safuZveli unda hqondes. xolo gamonaTqvamis Tavidanve daculi sferodan
gamoyvana migviyvans iqamde, rom azris Tavisuflebis SezRudvas araviTari
gamamarTlebeli kanonieri safuZveli aRar dasWirdeba. garda amisa, rode-
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sac gamonaTqvamSi faqtebi da Sexedulebebi erTmaneTTan ganuyoflad ari-
an dakavSirebuli, zemoaRniSnuli saSualebiT dacul sferoSi ver moxvde-
ba verc faqtobrivi da verc SefasebiTi elementebi. amitomac dasawyisSive
aRiniSna, rom cneba - `azri”, farTod unda gavigoT da ganvmartoT. es ki
srulebiTac ar niSnavs imas, rom faqtebsa da Sexedulebebs Soris gansx-
vaveba waiSleba. gamonaTqvamis dasaSveboba, ZiriTadad, swored faqtobrivi
elementebis sisworeze iqneba damokidebuli.

4. gamoTqmis sxva formebi

SeuZlebelia gamoTqmis yvela formis moqceva azris zemoxsenebul dan-
awilebaSi (Sexedulebebi da faqtebi). es kargad Cans kiTxvebis samarT-
lebrivi Sefasebis dros. kiTxvebi ZiriTadad gamoiyeneba faqtebis dadge-
nis mizniT. maTi saSualebiT unda gairkves (dadasturdes an uariyos) is
faqtebi, romelTa arsebobis Tu ararsebobis Sesaxeb saWiroa informaciis
mopoveba. Tavad kiTxvebi ar warmoadgens faqtebs, Tumca uSualod aris maT-
Tan dakavSirebuli. Sedegad, kiTxva ar SeiZleba iyos marTali an mcdari.
piriqiT, kiTxvebi mimarTulia imis gamosarkvevad, Tu ra aris marTali da ra
_ mcdari. amdenad, isini mniSvnelovan rols asruleben sajaro azris Camoy-
alibebis procesSi. swored politikur diskusiaSia kiTxvebi aucilebeli
saSualeba, romliTac xalxs SeuZlia mimarTos pasuxismgebel pirebs, raTa
moipovos is informacia, romelic ar iqneba gacemuli sakuTari nebiT. amit-
om namdvili kiTxvebi yovelTvis xvdeba ZiriTadi uflebiT dacul sfero-
Si, rac, Tavis mxriv, azris Tavisuflebis SezRudvis SesaZleblobis gaTval-
iswinebiT, ar niSnavs imas, rom Rirsebis Semlaxavi kiTxvebi SeuzRudavad
unda iqnes miRebuli.

5. Careva

konstituciis 24-e muxlis pirveli punqtiT gaTvaliswinebuli ZiriTa-
di uflebis dacvis sferos farglebis gansazRvrasTan dakavSirebiT, Sesa-
Zloa sakamaTo bevri iyos, magram rac Seexeba azris Tavisuflebis Selaxvis,
mis dacul sferoSi Carevis sakiTxs, aq TiTqmis ar warmoiqmneba probleme-
bi. saxelmwifo xelisuflebis mier ganxorcielebuli akrZalva - gamoTqva
an gaimeoro romelime azri, agreTve, am azris uaryofis moTxovna, Carevis
naTeli magaliTia. gamomdinare iqidan, rom ZiriTadi uflebis dacva moicavs
ara mxolod misi Sinaarsis, aramed, agreTve, misi formis dacvas, Careva sax-
eze gvaqvs maSinac, rodesac akrZalva exeba mxolod formas an vrceldeba
mxolod gansazRvrul adgilebze, garkveul droSi da garemoebebze. Care-
vas gulisxmobs agreTve sanqciebi, romlebiTac gamyarebulia gamoTqmis
akrZalva, rogoricaa, magaliTad, zianis anazRaureba. amasTan, sulac ar aris
aucilebeli, rom ZiriTadi uflebiT daculi moqmedeba uSualod SeizRu-
dos an aikrZalos. sakmarisia isic, rom damdgarma samarTlebrivma Sedegeb-
ma praqtikulad xeli SeuSalos azris Tavisuflebis ZiriTadi uflebis ganx-
orcielebas.
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IV. SezRudvebi

saqarTvelos konstitucia me-19 muxliT uzrunvelyofs ̀ sityvis, azris
… Tavisuflebas”, imave muxlis me-3 punqtiT ki dadgenilia am Tavisuflebis
SezRudvis SesaZlebloba: ̀ dauSvebelia am muxlSi CamoTvlil Tavisufle-
baTa SezRudva, Tu maTi gamovlineba ar laxavs sxvaTa uflebebs”. sruliad
gansxvavebuli da Zalian farToa konstituciis 24-e muxlis me-4 punqtiT
dadgenili SezRudvis SesaZleblobebi.11 es debuleba moicavs me-19 muxlis
me-3 punqtiT gaTvaliswinebul `sxvaTa uflebebs” da maT Soris Rirsebas
gamoyofs, imavdroulad, igi adgens sxva uamrav pirobas, romelTa safuZ-
velzec SesaZlebelia SeizRudos 24-e muxlSi miTiTebuli uflebebi (infor-
maciis, azrisa da masobrivi informaciis saSualebebis Tavisuflebebi). azris
Tavisuflebis gansakuTrebuli mniSvnelobis gaTvaliswinebiT, vfiqrobT,
unda daveyrdnoT mxolod me-19 muxlis me-3 punqtis debulebas da azris
Tavisuflebis SezRudva SesaZlebeli unda iyos mxolod ̀ sxvaTa uflebebis
Selaxvis” SemTxvevaSi. amasTan, bunebrivia, rom SezRudva dasaSvebia maSin,
rodesac igi emyareba kanons, anu gadmocemulia kanonis normebiT, romlebic
Seesabameba konstituciur-samarTlebriv moTxovnebs.

saerTo sasamarTloSi Sesabamisi saqmis ganxilvis dros azris Tavisu-
flebasTan dakavSirebuli konstituciuri debulebebis mniSvneloba mosa-
marTlem unda gaiTvaliswinos sam doneze: Tavdapirvelad gamonaTqvamis
Sinaarsis gagebis dros (Sinaarsis done), Semdeg _ Sesabamisi debulebebis
ganmartebisas (normis ganmartebis done) da bolos _ kolidirebuli samarT-
lebrivi poziciebis Sedarebis dros (normis Sefardebis done).

1. gamonaTqvamis gageba

konstitucia uzrunvelyofs azris gamoTqmis Tavisuflebas. gamonaTq-
vamebi misi dacvis uSualo obieqtebia. isini, ZiriTadad, Tavisufali unda
iyos da SeiZleba SeizRudos mxolod konkretuli pirobebis arsebobisas,
rodesac, magaliTad, Seusabamod laxavs ̀ sxvaTa uflebebs”, anu mesame pir-
Ta kanonierad dacul interesebs. gvaqvs Tu ara aseTi zemoqmedeba saxeze,
es damokidebulia swored gamonaTqvamis Sinaarsze, mis namdvil azrze. ma-
gram gamonaTqvamis Sinaarsi ar aris sabolood gansazRvruli mxolod misi
teqstis mixedviT. misi namdvili Sinaarsis definicia SesaZlebelia konte-
qstis meSveobiT. erTsa da imave gamonaTqvams sruliad gansxvavebuli Si-
naarsi SeiZleba hqondes sxvadasxva garemoebaSi. gansakuTrebul, calkeul
SemTxvevaSi isic ki aris SesaZlebeli, rom gamonaTqvami imis sawinaaRmdegos
niSnavdes, rasac adamiani ambobs. amdenad, gamonaTqvamis mTavari azri

11 24-e muxlis me-4 punqti adgens: `am muxlis pirvel da meore punqtebSi CamoTvlil
uflebaTa ganxorcieleba SesaZlebelia kanoniT SeizRudos iseTi pirobebiT, rom-
lebic aucilebelia demokratiul sazogadoebaSi saxelmwifo uSiSroebis, terito-
riuli mTlianobis an sazogadoebrivi usafrTxoebis uzrunvelsayofad, danaSaulis
Tavidan asacileblad, sxvaTa uflebebisa da Rirsebis dasacavad, konfidencialurad
aRiarebuli informaciis gamJRavnebis Tavidan asacileblad an sasamarTlos damoukide-
blobisa da miukerZoeblobis uzrunvelsayofad”.

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba
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yovelTvis misi namdvili Sinaarsis gamokveTisa da dadgenis Sedegia. ara
TviT gamonaTqvami, rogorc aseTi, aramed swored misTvis micemuli Sinaar-
sobrivi mniSvneloba udevs safuZvlad mis samarTlebriv Sefasebas.

gamonaTqvamis namdvili azris dadgenisas daSvebul Secdomebs Sesa-
Zloa ZiriTadi uflebis sruliad miuRebeli SezRudvebi mohyves. aseTi
SemTxveva gveqneba, rodesac fizikuri piris dasjis Tu dajarimebis mizniT
sasamarTlo gamoitans gadawyvetilebas im gamonaTqvamis gamo, romlis nam-
dvili azri sul sxvaa da ar emTxveva gadawyvetilebis safuZvlad dadebul
Sinaarss. garda amisa, Sinaarsis gamokveTis dros gasaTvaliswinebelia is,
rom gamonaTqvami sxvadasxvagvarad SeiZleba iqnes gagebuli gansxvavebul
urTierTobaSi. ase xdeba, magaliTad, roca erT cnebas yoveldRiur saubar-
Si da specialistTa Soris diskusiisas sxvadasxva mniSvneloba aqvs. Sinaar-
si am SemTxvevaSi unda dazustdes yoveli komunikaciis saxis mixedviT.

2. normis ganmarteba

am naSromis dasawyisSi xazgasmiT aRvniSneT is mniSvnelovani garemoe-
ba, rom ZiriTadi uflebis SemzRudavi nebismieri kanoni garkveul damok-
idebulebaSia SezRudul, magram, imavdroulad, masze maRla mdgom Ziri-
Tad uflebasTan. es damokidebuleba, Tavis mxriv, moiTxovs, rom kanonis
normaTa ganmartebisa da Sefardebis doneebze kidev erTxel moxdes Se-
dareba, erTi mxriv, ZiriTad uflebasa da, meore mxriv, kanoniT dacul in-
teress Soris, romelsac emsaxureba ZiriTadi uflebis SemzRudavi kanoni.
esaa swored ̀ moedani”, romelzec ̀ TamaSSi” erTveba kolidirebuli samarT-
lebrivi sikeTeebi. Sedarebis mizani ki aris yovel konkretul SemTxvevaSi
kolidirebul sikeTeTa Sesabamisi daqvemdebareba da ZiriTadi uflebis
gadaWarbebulad SezRudvis Tavidan acileba. amasTan, normis ganmarteba
da normis Sefardeba gansxvavdeba erTmaneTisagan imiT, rom pirvelTan Se-
dareba xorcieldeba zogadi, dadgenili wesebis mixedviT, xolo meoresTan
_ saqmis garemoebebis mixedviT.

Sedarebis dros, bunebrivia, gaTvaliswinebuli unda iyos principi,
romlis mixedviTac pirovnebis ganviTarebisa da demokratiisaTvis azris
Tavisuflebas udides mniSvneloba aqvs, xolo sazogadoebisaTvis sain-
tereso sakiTxebze diskusiisa da azrTa Widilisas upiratesoba eniWeba azris
Tavisuflebis ZiriTad uflebas. aqedan gamomdinare, kanonis normis iseTi
ganmarteba, romelic sajaro kritikis dasaSvebobis an informaciis gavr-
celebisas gasaTvaliswinebeli valdebulebebis mimarT gadaWarbebul da
Zalze mkacr moTxovnebs ayenebs, ar iqneba konstituciis debulebaTa Sesa-
bamisi. aqve aucileblad unda SevniSnoT, rom azris TavisuflebisaTvis up-
iratesobis miniWebis principis mizani ar aris Seuracxmyofeli gamoTqmebi-
sa da aSkarad cru faqtebis gavrcelebaze nebarTvis micema an maTi gama-
rTleba. misi mizania Tavidan aicilos is potenciuri safrTxe, rom sajaro
diskusia sazogadoebrivad mniSvnelovan problemebze SeboWili da gauSle-
li ar darCes sanqciebis SiSiT.
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3. normis Sefardeba

gansakuTrebuli yuradReba mainc normaTa Sefardebas unda mieqces. am
dros warmoiSoba koliziebi azris Tavisuflebasa da pirovnebis Rirsebas
Soris. aseTi koliziebi SeiZleba warmoiSvas dacvis Rirs sxva sikeTeebTan
dakavSirebiTac, magram CvenTvis gamorCeulad saintereso swored Rirseb-
is dacvasTan dakavSirebuli SemTxvevebia, radgan ̀ sxvaTa uflebebSi”, up-
irveles yovlisa, sxva pirTa Rirsebis ZiriTadi ufleba igulisxmeba. azris
Tavisuflebasa da Rirsebis dacvas Soris konfliqtSi yovelTvis azris
Tavisuflebas (an piriqiT, Rirsebis dacvas) rom eZleodes upiratesoba,
cxadia, Sedegi yovelTvis winaswar cnobili, sasamarTlo procesis riski ki
_ Zalian mcire iqneboda. es sakiTxi imdenad aqtualuria Cvens sinamdvile-
Si, rom saintereso iqneba azris TavisuflebasTan dakavSirebiT amerikis
SeerTebul Statebsa da germaniaSi arsebuli sasamarTlo praqtikisaTvis
Tvalis gadavleba:

a) amerikuli gza: upiratesoba. Tavidanve unda aRiniSnos, rom azris
TavisuflebisaTvis calmxrivad da mudmivad upiratesobis miniWebis gamo,
xSirad ismis sayveduri amerikis SeerTebuli Statebis umaRlesi sasamarT-
los mimarT. umaRlesi sasamarTlo gamonaTqvamebs, romlebic mesame piris
Rirsebas laxavs, pirad da sazogadoebriv kamaTSi sxvadasxvagvarad afasebs.
sazogadoebriv kamaTTan dakavSirebul davebSi, vinaidan am SemTxvevaSi
saqme gvaqvs sajaro moxeleebTan, sajaro saqmianobasa an sazogadoebrivi
interesis sakiTxebTan (public figures, official conduct an matters of public con-
cern) droTa ganmavlobaSi upiratesoba aSkarad gadaixara azris Tavisufleb-
is sasargeblod. dReisaTvis moqmedi wesebi amerikis umaRlesma sasamarT-
lom daadgina 1964 wels saqmeze ̀ New York Times v. Sullivan”. am wesebis mixed-
viT, sazogadoebrivi kamaTis dros SefasebiTi gamonaTqvamebi yovelTvis
dasaSvebia, rogori Seuracxmyofeli an uflebaTa Semlaxvelic ar unda iyos
isini. aseve dasaSvebia faqtebis wardgena, miuxedavad maTi sisworisa Tu
mcdarobisa. gamonaklisia SemTxvevebi, rodesac cru faqtebi gadmocemulia
Segnebulad, maTi mcdarobis codniT an simarTlesTan aSkarad daudevari
mopyrobis Sedegad.

Sinaarsobrivad SemzRudavi farglebis dadgena umaRlesi sasamarTlos
mier dRemde uaryofilia. es yvelaze kargad gamoCnda gadawyvetilebaSi _
”Hustler Magazine v. Falwell”, romelic gansakuTrebiT sainteresoa germaniaSi
cnobili e.w. `Strausis karikaturis” gadawyvetilebis gamo.12 Jurnalma _
"Hustler Magazine", fiqtiuri sareklamo gancxadebis saxiT, gamoaqveyna sat-
ira cnobili sazogado moRvawis _ falvelis, Sesaxeb, romelic, TiTqos, Ta-
vad yveboda da aRiarebda incestur kavSirs sakuTar dedasTan. Jurnals
surda daekninebina misi moraluri avtoriteti da warmoedgina igi, rogorc
mwvalebeli. pirveli instanciis sasamarTlom es yvelaferi, miuxedavad im-

12 gadawyvetilebebi SegiZliaT ixiloT: Hustler Magazine v. Falwell: EuGRZ 1988, gv. 249;
`Strausis karikatura”: NJW 1987, gv. 2661; agreTve maTi Sedareba: nolTe, EuGRZ 1988, gv.
253.
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isa, rom falvelis saxiT saqme exeboda sajaro pirs (public figure), miiCnia dasaS-
vebi gamoTqmis farglebis gadaWarbebad, radgan, misi azriT, gamonaTqvame-
bi iyo "outrageous" (damamcirebeli, Seuracxmyofeli). umaRlesi sasamarT-
los wevrebma ki erTxmad miiRes gadawyvetileba da sasamarTlos saxeliT
mosamarTle renqvistma (Chief Justice Rehnquist) ganacxada, rom "outrageous"
ar aris misaRebi da gamosayenebeli masStabi gamonaTqvamebis dasaSvebobis
Tu dauSveblobis gansazRvrisaTvis, da piriqiT, igi SesaZloa gadaiqces
subieqturi mikerZoebisa da mimxrobis sagnad. sazogadoebrivi kamaTis dros
daSvebul unda iqnes TviT Tavxeduri da vulgaruli gamonaTqvamebic ki ko-
munikaciis, sajaro diskusiis Tavisuflebis interesebis uzrunvelsayofad.

am gadawyvetilebisa da, saerTod, amerikaSi gabatonebuli aseTi Sexed-
ulebis safuZveli aris Rrma rwmena imisa, rom swored absoluturad SeuzRu-
davi azrTa Widili imoqmedebs dadebiTad WeSmaritebis dadgenaze da sa-
zogadoebis sakeTildReod. amdenad, azris Tavisuflebis safrTxis gasa-
neitralebeli saSualeba aris "more speech, not enforced silence" (`meti lapar-
aki da ara iZulebiTi dumili”). individualurma interesebma zeindividu-
aluri keTildReobisa da saWiroebebis winaSe ukan unda daixios. es yve-
laferi unda aitanos individma, radgan, saboloo jamSi, swored igia am
Tavisuflebis erT-erTi momxmarebeli; rom ara es, igi gacilebiT ufro cud-
ad, SezRudulad igrZnobda Tavs saxelmwifoebrivad mowesrigebul sako-
munikacio sistemaSi. swored sazogadoebaSi Tavisi seriozuli funqciis
safuZvelze iZens azris Tavisufleba aseT gansakuTrebul upiratesobasa
da mniSvnelobas. sxva sikeTeebTan Sedareba xdeba ara saqmis Sinaarsis,
aramed zogadi normebis mixedviT da pirovnebis uflebebTan konfliqtis
dros azris Tavisuflebas aqvs absoluturi upiratesoba.13

b) germanuli gza: Sedareba. amerikis SeerTebuli Statebis umaRlesi
sasamarTlos msgavsi gadawyvetileba germaniis federalur sakonstitucio
sasamarTlos arasodes miuRia. igi yovelTvis moiTxovs saqmis garemoebebis
mixedviT kolidirebul samarTlebriv sikeTeTa Sedarebas, rac unda ganx-
orcieldes gamosayenebeli kanonebis farglebSi. amasTan, arc erT koli-
direbul samarTlebriv pozicias ara aqvs upiratesoba. amdenad, azris

13 cnobili amerikeli konstitucionalisti, profesori herman Svarci, aRniSnulze
aseT komentars akeTebs: `msoflios TiTqmis yvela eris warmomadgenelma, visTanac me
mqonda am Temaze saubari, daujereblad miiCnia Cveni damokidebuleba am sakiTxis
mimarT. araamerikelebisaTvis sityvis Tavisufleba politikuri procesis mniSvnelo-
vani nawilia da am procesis sxva nawilebis msgavsad, igi eqvemdebareba kanons.
amerikelebisaTvis ki sityvis Tavisuflebas ufro didi mniSvneloba aqvs. Cvens
kanonSi adamianis uflebebis Sesaxeb sityvis Tavisufleba, religiis Tavisufle-
basTan erTad, erT-erTi pirvelTagania. amerikelebisaTvis es niSnavs ara marto
azris gamoTqmis Tavisuflebas, aramed emociis gamoxatvis Tavisuflebasac, rogorc
politikuri, aseve individualuri TviTrealizaciis TvalsazrisiT”; ix.: `rogor
davicvaT Tavisufali sityva”, statiaTa krebuli sityvis Tavisuflebis Sesaxeb,
saqarTvelos axalgazrda iuristTa asociacia (gamomcemeli), herman Svarci, `cil-
iswameba da demokratia”, 2002 w., gv. 1-6.
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Tavisufleba14 ar sargeblobs gansakuTrebuli mdgomareobiT ZiriTad ufle-
bebs Soris. igive SeiZleba iTqvas pirovnebis Rirsebis Sesaxeb.15 pirovnebis
Rirsebis ZiriTadi ufleba germaniis konstituciur samarTalSemoqmedeba-
Si didi mniSvnelobiT sargeblobs, magram mas ara aqvs gansakuTrebuli mdgo-
mareoba. amitom federaluri sakonstitucio sasamarTlo arc im Sexedule-
bas aviTarebs, rom azris Tavisuflebasa da pirovnebis Rirsebas Soris kon-
fliqti konstituciis doneze da Tanac Rirsebis dacvis sasargeblod
Tavidanve gadawyvetilia.16

germaniaSi pirovnebis Rirsebis konstituciuri dacva ganmtkicebulia
(Tumca ara uSualo da konkretuli miTiTebiT ̀ pirovnebis Rirsebaze”) Zir-
iTadi kanonis me-2 muxlis pirveli abzaciT.17 igi ukve cxadad Cans ZiriTadi
kanonis me-5 muxlis me-2 abzacSi, sadac dafiqsirebulia rogorc azris
Tavisuflebis SezRudvis safuZveli. magram me-5 muxlis me-2 abzaci ar ar-
Rvevs ZiriTadi uflebebis sistemas da Tavad, uSualod ar qmnis konsti-
tuciur SezRudvebs. igi ZiriTadi uflebis SezRudvis uflebamosilebiT
aRWuravs kanonmdebels, Tavad ki ar warmoadgens SezRudvas. amisaTvis igi
yovelTvis moiTxovs kanonis arsebobas, xolo es kanoni iseve, rogorc yve-
la sxva ZiriTadi uflebis SemzRudavi kanoni, unda ganimartos da gamoy-
enebul iqnes SesazRudi ZiriTadi uflebis WrilSi, raTa ZiriTadi uflebis
Rirebulebis mniSvneloba normis Sefardebis donezec daculi da ganmtki-
cebuli iyos.

b.a.) faqtebi. germaniis federaluri sakonstitucio sasamarTlos sa-
marTalSemoqmedebiT dadgenilia, rom mxolod namdvili faqtebis SemTx-
vevaSi azris Tavisuflebas TiTqmis yovelTvis upiratesoba aqvs kolidire-
buli sikeTeebis winaSe, magram es wesic ar arsebobs gamonaklisis gareSe.
kerZod, mesame pirTa intimur sferosTan dakavSirebul informaciebze ar
arsebobs raime legitimuri interesi, maSinac ki, rodesac isini simarTles
Seesabameba. garkveuli gamonaklisebis CauTvlelad, aseve ar arsebobs le-
gitimuri interesi im informaciebis mimarT, romlebic ndobis darRvevis
Sedegad iqna mopovebuli.18 Tumca sasamarTlo praqtikidan ikveTeba, rom
azris Tavisufleba zogjer ukan ixevs TviT sazogadoebisaTvis saintereso
sferoebSic. ase magaliTad, germaniis erT-erT satelevizio kompanias _
"ZDF"-s, romelic sajaro samarTlis iuridiuli piria, aekrZala dokumen-

14 germaniis ZiriTadi kanonis mux. 5, abz. 1, winadadeba 1: `yvelas aqvs ufleba
Tavisuflad gamoTqvas da gaavrcelos Tavisi azri zepirad, werilobiT da gamosax-
ulebiT da Seuferxeblad miiRos informacia sayovelTaod xelmisawvdomi wyaroe-
bidan”.
15 germaniis ZiriTadi kanonis mux. 1, abz. 1: `adamianis Rirseba xelSeuvalia. misi
pativiscema da dacva saxelmwifo xelisuflebis movaleobaa”.
16 NJW 1977, 799.
17 germaniis ZiriTadi kanonis mux. 2, abz. 1: `yvelas aqvs sakuTari pirovnebis Tavisu-
fali ganviTarebis ufleba, Tuki amiT ar ilaxeba sxvaTa uflebebi da ar irRveva
konstituciuri wesrigi an zneobis normebi".
18 NJW 1984, 1741 – `valrafi-"bildi”.
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turi filmis Cveneba, miuxedavad imisa, rom igi exeboda sazogadoebisaTvis
metad saintereso Temas da damnaSaves, romlis ganTavisuflebis dRe ax-
lovdeboda. akrZalva dasabuTda imiT, rom winaaRmdeg SemTxvevaSi SeuZle-
beli iqneboda am piris resocializacia.19 resocializacia aq miCneul iqna
didmniSvnelovan sikeTed, xolo damnaSavis ganTavisuflebis dRes filmis
Cveneba Sefasda gansakuTrebiT Zlier safrTxed resocializaciis proce-
sis mimarT. filmis Cveneba rom Cadenili danaSaulidan mcire xnis Semdeg
momxdariyo, anu masTan droiT kavSirSi, maSin sikeTeTa es Sedareba sul sx-
vagvarad gadawydeboda.

germaniis sasamarTlo praqtikis mixedviT, araswori, magram azris
TavisuflebiT daculi faqtebi, romlebic mesame piris Rirsebas laxavs an
mas sxvagvar zians ayenebs, ZiriTadad, ar unda iqnes upretenziod miRebu-
li. kolidirebuli sikeTe, konkretulad ki pirovnebisa da misi Rirsebis
dacva, aq, rogorc wesi, upiratesobas iZens. arsebobs gamonaklisic: SemTx-
vevebi, rodesac saqme exeba sajaro pirs da misi Rirsebis Selaxvas azris
TavisuflebiT. sajaro pirebisa da maTi saqmianobis mimarT sazogadoebis
interesi yovelTvis legitimuria da xSirad es davebi azris Tavisuflebis
sasargeblod mTavrdeba. rac Seexeba sxva SemTxvevebs, rodesac ZiriTadad
upiratesobas iZens pirovnebis Rirsebis dacva, am dros gadaWarbebulad ar
unda iqnes moTxovnili sizustisa da e.w. ̀ mzrunvelobis” valdebulebebis
Sesruleba. rodesac saerTo gamonaTqvami principSi simarTlea, mcire uzus-
tobebs ukve naklebi mniSvneloba aqvs.20 magaliTad, rodesac sazogadoebaSi
cnobil sajaro pirze ibeWdeba sagazeTo werili, romelSic miTiTebulia,
rom am piris oficialuri Semosavlebis odenobidan gamomdinare did eWvs
iwvevs, Tu ra TanxebiT aSenda misi ZviradRirebuli oTxsarTuliani saxli
da sami agaraki, am dros meorexarisxovani mniSvneloba aqvs, Tuki aRmoCn-
deba, rom sinamdvileSi saxli samsarTuliania, agaraki ki mxolod erTi ar-
sebobs. amasTan, SeiZleba gansxvavebuli iyos Sedegi, rodesac saqme gvaqvs,
erTi mxriv, araswori faqtebis akrZalvasTan da meore mxriv, maT Semdgom
gavrcelebasTan. maSin, roca ukve gamoTqmulia faqti da dadasturebulia,
rom igi ar Seesabameba sinamdviles, aseTi faqtis gavrcelebaze araviTari
legitimuri sazogadoebrivi interesi arsebobs. amdenad, sarCelebi am faqte-
bis Semdgomi gavrcelebis winaaRmdeg yovelTvis warmatebas hpoveben.

b.b.) Sexedulebebi. germaniis federalurma sakonstitucio sasamarT-
lom Sexedulebebis (SefasebiTi gamonaTqvamebis) mimarTac daadgina wese-
bi, romlebiTac Camoyalibebulia Sedarebis principi.

azris Tavisuflebam yovelTvis ukan unda daixios, rodesac Sexed-
ulebiT Selaxulia adamianis Rirseba. dauSvebelia adamianis Rirsebis,
rogorc yvela sxva ZiriTadi uflebis safuZvlis, Sedareba sxva sikeTeebT-
an. es daadastura kidec federalurma sakonstitucio sasamarTlom zemox-

19 NJW 1973, 1226 – `lebaxi”.
20 NJW 1982, 2655 – `kreditorebi”.
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senebul `Strausis karikaturis” saqmeSi, romelic Zalian hgavs amerikis
umaRlesi sasamarTlos mier ganxilul "Hustler Magazine v. Falwell" saqmes. erT-
erT satirul JurnalSi cnobili politikuri moRvawe Strausi21 gamoxatu-
li iyo Roris saxiT, romelic mosamarTlis samoselSi Cacmul sxva RorebT-
an atarebda seqsualur aqts. Jurnali amiT miuTiTebda konkretul sasa-
marTlo procesze, romelic mosarCele Strausma moigo. federalurma sa-
konstitucio sasamarTlom aq dainaxa mwvave polemikuri kamaTis farglebis
gadaWarbebiT ganxorcielebuli Selaxva Strausis Rirsebisa da daadastu-
ra saerTo sasamarTlos mier JurnalisaTvis garkveuli anazRaurebis dak-
isreba.

sasamarTlo praqtikis mixedviT, Sexedulebebis dros pirovnebis Rirse-
bis dacvis interesi upiratesobas inarCunebs im SemTxvevaSic, rodesac
gamonaTqvami Sefasdeba rogorc formaluri Seuracxyofa an uxamsi kriti-
ka. magram federalurma sakonstitucio sasamarTlom Zalian viwrod gan-
sazRvra saerTo sasamarTloebis mier sasamarTlo praqtikaSi danergili da
ganviTarebuli cnebisa ̀ uxamsi kritika”, radgan Sedegobrivad igi iwvevda
azris Tavisuflebis SezRudvas. gamonaTqvamis Rirsebis Semlaxveli Sinaar-
si jer kidev ar niSnavs, rom igi uxamsi kritikaa. arc gadaWarbebuli da mwvave
kritikaa amisaTvis sakmarisi. uxamsi kritika saxeze gvaqvs maSin, rodesac
gamonaTqvamis Sinaarsis mixedviT wina planze dgas ara konkretul sakiTxze
arsebiTi kamaTi, aramed pirovnebis difamireba.22 swored aseTi iyo henSei-
dis mier hainrix biolis nawarmoebebis Sesaxeb gamoqveynebuli recenziis
saqme, romelSic igi biols uwodebda ̀ yvelaze naZirala, korumpirebul” av-
tors, mis nawarmoebebs ki `ayrolebul ganavlad” moixseniebda. am recen-
ziaSi ar iyo punqti, romelic biolis pirovnebis an misi nawarmoebebis Si-
naarsobriv da arsebiT kritikas Seicavda.23

danarCen SemTxvevebSi Sedareba unda moxdes yoveli konkretuli saq-
mis garemoebebis gaTvaliswinebiT da azris TavisuflebaSi Carevis simZime,
Sesabamisad, dakavSirebuli unda iyos kolidirebul, konstituciur-sa-
marTlebrivad dacul sikeTeebSi Carevis simZimesTan. am dros aseve auci-
lebelia komunikaciis xasiaTis gaTvaliswineba, anu gamonaTqvamis kavSir-
isa situaciasTan, romelSic igi gamoiTqva. mizezi da reaqcia aucileblad
urTierTkavSirSi unda iyos.24 amis safuZvelze, garemoebebis gaTval-
iswinebiT, ̀ sapasuxo dartyma” sxvagvarad iqneba Sefasebuli, vidre ̀ pirve-
li dartyma”, da im pirma, romelic sakuTari gadawyvetilebiT Caeba sazoga-
doebriv azrTa WidilSi, ufro meti unda aitanos, vidre man, vinc am brZo-
laSi Tavisi nebiT ar Cabmula, anu CaTreuli aRmoCnda.25

21 franc-iozef Strausi 1950-iani wlebidan gardacvalebamde (1988) germaniis erT-erTi
yvelaze cnobili da gavleniani politikosi iyo, wlebis manZilze Tavmjdomareobda
mmarTvel koaliciaSi Semaval qristianul-socialur kavSirs, iyo bavariis premier-
ministri da eWira germaniis sxvadasxva dargis federaluri ministrebis postebi.
22 NJW 1983, 1415 – `NPD”-evropa”.
23 NJW 1993, 1462 – `bioli”.
24 NJW 1969, 227.
25 NJW 1980, 2069 – `xelovnebis kritika”.
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g) qarTuli gza? rogorc vnaxeT, amerikuli da germanuli sasamarTlo
praqtika sakmaod gansxvavdeba erTmaneTisagan azris Tavisuflebis Ziri-
Tad uflebasTan dakavSirebuli normebis gamoyenebisa da davebis gadaw-
yvetis sakiTxebSi. am saxelmwifoebSi wlebis manZilze warmoebuli sasamarT-
lo praqtikiT dadginda garkveuli wesebi, romlebic amJamad stabilurad
gamoiyeneba azris TavisuflebasTan dakavSirebuli urTierTobebis mosawes-
rigeblad. am qveynebis samarTalSemoqmedebaTa msgavseba isaa, rom oriveg-
an xazgasmulia azris Tavisuflebis gansakuTrebuli mniSvneloba demokra-
tiuli saxelmwifosaTvis. Tumca, aSkaraa maT Soris gansxvaveba: amerikis
SeerTebul StatebSi pirovnebis uflebebTan konfliqtis dros azris
Tavisuflebas aqvs absoluturi upiratesoba, germaniaSi ki piriqiT, azris
Tavisuflebam yovelTvis ukan unda daixios, rodesac SexedulebiT (Sefase-
biTi gamonaTqvamiT) Selaxulia pirovnebis Rirseba (garda erTeuli SemTx-
vevebisa: rodesac saqme exeba sajaro piris Rirsebas). aq SegviZlia SevCer-
deT da davsvaT kiTxva: rogor unda SevafasoT qarTuli samarTalSemoqmede-
ba aRniSnul sakiTxTan dakavSirebiT da rogori gza SeiZleba airCion
qarTvelma iuristebma, konkretulad, mosamarTleebma?

aRniSnul kiTxvaze SesaZloa sxvadasxva pasuxi arsebobdes, Tumca eWvs
ar iwvevs erTi garemoeba: azris TavisuflebasTan dakavSirebiT, msgavsad
sxva ZiriTadi uflebebisa (gamonaklisi mxolod sakuTrebis uflebaa), qarTu-
li sasamarTlo praqtika, samwuxarod, sakmaod mwiria. amis ZiriTadi mizezi,
albaT, aris is, rom saqarTveloSi mxolod 1995 wlis konstituciiT Seiqmna
adamianis ZiriTadi uflebebiTa da TavisuflebebiT ganmtkicebuli Rire-
bulebaTa sistema da axalgazrda saxelmwifos sasamarTloebs ZiriTadi
uflebebis gamoyenebisa da maTi mniSvnelobis ganmartebis gacilebiT mcire
gamocdileba aqvT. rac Seexeba azris Tavisuflebasa da pirovnebis Rirse-
bas Soris koliziis gadawyvetis sakiTxs, gamomdinare orive am uflebis gan-
sakuTrebuli mniSvnelobidan, mas Zalian frTxilad unda mivudgeT.

daviwyoT imiT, rom germaniaSi adamianis Rirseba yvela sxva ZiriTadi
uflebis safuZvlad aris miCneuli da Tundac amis gamo gamoirCeva gan-
sakuTrebuli mniSvnelobiT. Sesabamisad, sruliad naTeli xdeba germaniis
sasamarTloTa damokidebuleba am sakiTxisadmi. swored aRniSnulis gamo
eniWeba adamianis Rirsebas absoluturi upiratesoba azris Tavisuflebis
(SefasebiTi gamonaTqvamis SemTxvevaSi) mimarT. magram saqarTvelos konsti-
tucia msgavsi daskvnebis gakeTebis safuZvels ar iZleva. Rirsebis ZiriTa-
di uflebis didi mniSvneloba aRiarebulia,26 magram aseve didia azris
Tavisuflebis mniSvnelobac. anu Rirsebis ufleba ar sargeblobs gan-
sakuTrebuli mdgomareobiT ZiriTad uflebebs Soris. igive SeiZleba iTq-
vas azris Tavisuflebazec. Sesabamisad, vfiqrobT, es urTierTdamokide-
buleba unda daedos safuZvlad maT Soris koliziis SemTxvevebis gadawyve-
tas. kerZod, am ori ZiriTadi uflebis koliziisas unda moxdes maTi (koli-

26 saqarTvelos konstituciis me-17 muxlis pirveli punqtis mixedviT, `adamianis
pativi da Rirseba xelSeuvalia”.
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direbuli sikeTeebis) Sedareba yoveli konkretuli saqmis garemoebebis
gaTvaliswinebiT. namdvili faqtebis SemTxvevaSi azris Tavisuflebas
yovelTvis upiratesoba unda mieniWos (gamonaklisi SeiZleba mxolod in-
timuri sfero iyos). Sedareba da ara Tavidanve Rirsebis dacvisaTvis upi-
ratesobis micema unda moxdes maSinac, rodesac saqme exeba formalur Seu-
racxyofas an uxams kritikas. mocemuli saqmis yoveli detali zedmiwevniT
unda Semowmdes, raTa azris Tavisufleba usafuZvlod ar SeizRudos. am
dros aseve gasaTvaliswinebelia is, rac zemoT ukve aRvniSneT: komunikaciis
xasiaTi, anu gamonaTqvamis kavSiri situaciasTan, romelSic igi gamoiTqva.

aRniSnuli koliziebis gadawyvetisas, vfiqrobT, mosamarTleebma unda
gamoiyenon e.w. varaudis wesi, romlis mixedviTac, im SemTxvevebSi, Tu saqme
sazogadoebis gansakuTrebuli interesis sagans exeba, winaswar upiratesoba
eniWeba azris Tavisuflebas.

varaudis wesis safuZvelia is, rom sajaro kamaTis dros saqme gvaqvs
ara mxolod or dapirispirebul individualur interesTan, romelTa Se-
darebac unda moxdes, aramed am Ria, sajaro kamaTSi (komunikaciaSi) Semo-
dis agreTve zeindividualuri interesi, romlis gareSec SeuZlebelia
demokratiuli procesis arseboba da ganviTareba. Tumca demokratiis prin-
cipTan uSualo kavSirSia ara mxolod komunikaciis ZiriTadi uflebebi; faq-
tobrivad, yvela ZiriTadi ufleba uzrunvelyofs demokratiis process
imiT, rom boWavs saxelmwifo xelisuflebas, sazRvravs individis pirad
sferos, romelSic mas SeuZlia sakuTari pirovneba Tavisi Sexedulebisame-
br ganaviTaros, agreTve xels uSlis imas, rom politikurma aqtiurobam mo-
qalaqeebs ekonomikuri an profesiuli problemebi Seuqmnas. Tumca sxva Zir-
iTadi uflebebisagan gansxvavebiT, komunikaciis ZiriTadi uflebebi ufro
mWidrod aris dakavSirebuli demokratiasTan: Tavisufali azri da sityva,
Tavisufali komunikacia da amiT Seqmnili sajarooba demokratiis arsebo-
bis mTavari winapiroba da demokratiis principis umTavres Semadgeneli naw-
ilia. maTTvis xelis SeSla maSinve pirdapir dartymas ayenebs demokratiis
ganxorcielebis SesaZleblobas. amdenad, konstituciis me-19 da 24-e mux-
lebis debulebaTa gamoyenebis dros mudmivad yuradReba unda eqceodes im
ukureaqcias, romelsac gamoiwvevs azris Tavisuflebis ZiriTadi uflebis
SezRudva demokratiis principisaTvis.

miuxedavad amisa, zemoaRniSnuli ar niSnavs, rom azris Tavisuflebas
absoluturi upiratesoba eniWeba. swored demokratiis principi ar miiCnevs
dasaSvebad im gamonaTqvamebs, romlebic Selaxavs mesame pirTa ZiriTadi
uflebebiT dacul sikeTeebs. TviT sityva ̀ varaudic” ar niSnavs ̀ absolu-
tur upiratesobas”. Sesabamisad, varaudis wesi ar moqmedebs rogorc abso-
luturi upiratesobis wesi. aqedan gamomdinare, SegviZlia davaskvnaT Sem-
degi: erTi mxriv, Tuki dadgindeba, rom gamonaTqvamiT Segnebulad gavr-
celda cru faqtebi da uxamsi kritikiT dairRva sxva piris kanonieri ufle-
bebi, maSin Sedarebis Sedegad Rirsebis dacvas SeiZleba mieniWos upirate-
soba, xolo, rodesac gamonaTqvami exeba sajaro pirs an sazogadoebisaTvis
mniSvnelovan sakiTxs da xels uwyobs sajaro azris Camoyalibebis process,
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aq Sedareba mainc saWiroa, magram, imavdroulad, varaudi winaswar azris
Tavisuflebis sasargeblod unda gamoiTqvas. aseTi sakiTxi SeiZleba iyos,
magaliTad, romelime Tanamdebobis pirze gavrcelebuli informacia da Sem-
deg masze ganviTarebuli sajaro diskusia. miuxedavad imisa, rom diskusiis
dros uamravi mwvave, polemikuri, daufiqrebeli da ironiul-sarkastuli
azri SeiZleba gamoiTqvas, Tanamdebobis pirma, romelic sajaro piria, unda
iTminos da aitanos es diskusia da gamoTqmuli kritika. Tavisi Tanamdebo-
brivi mdgomareobiT misi pirovneba da saqmianoba sazogadoebis yuradRebis
centrSia da mis Sesaxeb yovelgvar informaciaze arsebobs sazogadoebis
legitimuri interesi. igi xom iZulebiT ar dauniSnavT Tanamdebobaze, Tavi-
si surviliT daikava sapasuxismgeblo posti, Sesabamisad, Tavidanve unda
Seeguos, rom mis pirovnebasa da saqmianobas yovelTvis yuradReba mieqceva
sazogadoebis, gansakuTrebiT masobrivi informaciis saSualebebis, mxri-
dan. es zogjer metad mwvave, zedmetad kritikuli, misi SexedulebiT ̀ usa-
marTlo Sefasebebi”, romlebic Zlier gansxvavdeba sakuTari Sefasebebisa-
gan, man, rogorc sajaro pirma, unda moiTminos da aitanos. winaaRmdeg SemTx-
vevaSi, anu, Tuki igi CaTvlis, rom sajaro diskusiisas dairRva misi uflebe-
bi, saxeze iqneba swored zemoxsenebuli saxis kolizia, sadac imoqmedebs
varaudis wesi, anu winaswar upiratesoba mieniWeba azris Tavisuflebas, rad-
gan saqme exeba sazogadoebis legitimuri interesis sagans da ara moqalaqe-
Ta davas. Tavisufal azrsa da sityvas ki, gansakuTrebiT sazogadoebisaTvis
mniSvnelovan sakiTxebTan dakavSirebiT, marTlac gadamwyveti mniSvnelo-
ba aqvs; vfiqrobT, qarTuli sasamarTlos praqtikiTac unda damkvidrdes es
principi, Tundac imitom, rom azris TavisuflebiT Seqmnili sajarooba
saqarTvelos konstituciiT dafuZnebuli demokratiuli da samarTlebrivi
saxelmwifos arsebobis mTavar winapirobas warmoadgens.

V. konkretuli sasamarTlo saqmeebi

rogorc aRiniSna, saqarTvelos sasamarTloTa praqtika, azris Tavisu-
flebasTan dakavSirebiT, sakmaod mwiria. Sesabamisad, aRniSnul sakiTxze,
ZiriTadad, jer kidev ucxo qveynebis (umTavresad germaniis) konkretuli
sasamarTlo saqmeebis ganxilva mogviwevs. vfiqrobT, konkretul saqmeTa
ganxilviT ufro naTeli gaxdeba azris Tavisuflebis konstituciur norma-
Ta mniSvneloba, maTi zemoT mocemuli ganmartebebi da analizi.

1. Tavdapirvelad ramdenime saqme sakmaod detalurad iqneba warmod-
genili, momdevno saqmeebs ki mokled mimovixilavT.27 pirveli saqme exeba
presiT gavrcelebul im sapirispiro azrs, anu Sepasuxebas, romelic
`umklavdeba” presidan Semotevas, da Sesabamis zemoqmedebas axdens sazoga-
doebrivi azris Camoyalibebis procesze.

a) saqmis arsi: 1954 wels Jurnali ̀ Spigeli” amtkicebda, rom Stutgar-
tis sasamarTlos Tavmjdomaris, prof. Smidtis, politikur moRvaweobaSi

27 am saqmeTa ganxilvisas gamoiyeneba saqarTvelos konstituciis Sesabamisi debule-
bebi, raTa ufro naTlad iqnes warmodgenili am mimoxilvaSi gaanalizebuli azris
Tavisuflebis mniSvneloba.



129
aSkarad SeimCneoda e.w. ̀ wiTeli xazi.” man (Smidtma) dasaSvebad gamoacxada
arsebuli samarTlebrivi wesrigis revoluciuri cvlilebebi da social-
demokratiuli partiis mier mowyobil erT-erT Sexvedraze, partiisa da
profkavSirebis funqcionerTa winaSe, oqtombris revolucias uwoda ̀ le-
gitimuri politikuri gaficvis magaliTi”. garda amisa, igi erT-erTi land-
tagis28 komunisturi partiis warmomadgeneli deputatisaTvis imunitetis
CamorTmevis winaaRmdeg gamovida. Smidtma es mosazrebebi Zalian energiu-
lad gaaprotesta, ramdenime gazeTSi erTdroulad gamoxata Tavisi pozicia
da mwvaved upasuxa ̀ SpigelSi” gamoqveynebul werils. profesori acxadeb-
da: ̀ vin moifiqra tyuili, me ar vici, magram ̀ Spigeli” mas avrcelebs da awv-
dis sazogadoebas. statiaSi uamravia Segnebuli damaxinjeba faqtebisa. es
statia warmoadgens publicistikis iseT saxes, romelic politikis sferoSi
zustad igivea, rac pornografia moralis sferoSi. es aris e.w. ̀ madis aRmZ-
vreli” literatura, romlis arsebobac, rogorc Cans, saWiroa civilizaci-
is biujetisaTvis.”

`Spigelis” pasuxismgebelma redaqtorma da gamomcemelma Seuracxyofi-
lad igrZnes Tavi sxvadasxva gazeTSi gamoqveynebuli zemoaRniSnuli teqs-
tis gamo da sasamarTloSi Seitanes Sesabamisi sarCeli. profesor Smidts,
sasamarTlos 1956 wlis ganaCeniT, SeuracxyofisaTvis miesaja 150 markis
gadaxda da erTkviriani patimroba. sarCelis avtorebs miecaT gadaw-
yvetilebis gamoqveynebis ufleba. profesorma Smidtma ki Tavis uflebaTa
dasacavad sakonstitucio sasamarTlos mimarTa.

1. sasamarTlo, romelic Seuracxyofis saqmes ixilavs, iyenebs Rirseb-
is dacvasTan dakavSirebul sisxlis samarTlis kodeqsis Sesabamis muxlebs.
Tuki Rirsebis dacvis debulebebis ganmartebisas da gamoyenebisas sasamarT-
lo saTanadod ver Seafasebs konstituciiT, kerZod, ZiriTadi uflebebiT
dadgenil RirebulebaTa sistemis mniSvnelobas, maSin darRveuli iqneba
gasamarTlebulis ZiriTadi uflebebi. mocemul saqmeSi swored aseTi Sec-
doma dauSves. saerTo sasamarTlos ganaCenma daarRvia mosarCelis ZiriTa-
di ufleba, romelic gamomdinareobs konstituciis 24-e muxlis pirveli
punqtidan, radgan masSi ar aris gaTvaliswinebuli sazogadoebrivi azris
Camoyalibebis gansakuTrebuli mniSvneloba. Sesabamisad, azris Tavisufleb-
is ZiriTadi uflebis zegavlena pirovnebis Rirsebis dacvis debulebebis
ganmartebasa da Sefardebaze SecdomiT da arasakmarisad iyo Sefasebuli.

zemoT mocemul analizSi ramdenjerme aRiniSna, rom azris Tavisufleb-
is ZiriTad uflebasa da mis SemzRudav kanonis normebs Soris urTierToba
ar unda gavigoT rogorc ZiriTadi uflebis calmxrivi SezRudva am kanoneb-
is mxridan. aq xdeba `urTierTzemoqmedeba” im TvalsazrisiT, rom Tumca
kanonis normebi konstituciis teqstis sityvasityviTi gagebiT ZiriTad
uflebebs zRudavs da maT Sesabamis farglebs udgens, Tavis mxriv, Tavisu-
fal demokratiul saxelmwifoSi, am ZiriTadi uflebis RirebulebiTi mniS-

28 germaniis federaciuli respublikis federaciuli subieqtebis  - `landebis”,
umaRlesi warmomadgenlobiTi organo.
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vnelobidan gamomdinare, isini (es normebi) Sesabamisad unda ganimartos da
ZiriTadi uflebis SemzRudavi zemoqmedebisas Tavadve unda SeizRudos.
konstituciam Zalian didi mniSvneloba mianiWa azris Tavisuflebas. azris
Tavisufleba, rogorc sazogadoebaSi pirovnebis uSualo gamoxatuleba, aris
erT-erTi upirvelesi ZiriTad uflebaTagani, rac mas ukve gansakuTrebul
mniSvnelobas aniWebs. garda amisa, es ZiriTadi ufleba Tavisufali demokra-
tiuli wyobilebisaTvis ̀ ubralod Camomyalibebelia”, radgan igi uzrunve-
lyofs adamianTa Soris sulier, inteleqtualur Widils, ideebisa da in-
teresebis Tavisufal urTierTdapirispirebasa da kamaTs, rac demokrati-
uli saxelmwifo wyobilebisaTvis sasicocxlod mniSvnelovania;

2. sazogadoebrivi mniSvnelobis mqone Temebsa da sagnebze Tavisufali
sajaro diskusia uzrunvelyofs sajaro azris Tavisufal Camoyalibebas,
rac demokratiuli saxelmwifosaTvis saWiro pluralistur garemoSi gan-
sxvavebuli motivebis safuZvelze gamoTqmuli, magram yvela SemTxvevaSi
Tavisuflad gamoxatuli SexedulebebiT, upirveles yovlisa ki, sityvieri
gamosvliTa da masze SepasuxebiT xorcieldeba. yoveli moqalaqisaTvis,
konstituciis me-19 da 24-e muxlebis mixedviT, uzrunvelyofilia am saja-
ro diskusiaSi monawileobis ufleba. presa, radiosa da televiziasTan er-
Tad, aris sazogadoebrivi azris formirebis umniSvnelovanesi instrumen-
ti. swored amitom, konstituciis 24-e muxlis me-3 punqti uzrunvelyofs
presis (ufro zustad, masobrivi informaciis saSualebebis) Tavisuflebas.

gamomdinare aqedan, azris Tavisuflebis ZiriTadi uflebis mniSvnelo-
bam sisxlis samarTlis kodeqsis Sesabamis muxlSi mocemul sikeTeTa (Rirse-
basa da azris Tavisuflebas Soris) Sedarebaze seriozuli gavlena unda
moaxdinos;

3. mocemul saqmeSi saerTo sasamarTloebma saqmis Sinaarsi sruliad
arasamarTlianad mxolod pirovnuli Rirsebis dacvis interesis Tval-
sazrisiT dainaxes da, imavdroulad, ar Seafases presaSi gamoqveynebuli
informaciebis gansakuTrebuloba da misTvis damaxasiaTebeli imanenturi
elementis _ sazogadoebrivi azris Camoyalibebis, mniSvneloba.

gasaTvaliswinebelia mosarCelis poziciac, romelsac sruli ufleba
aqvs Tavad gadawyvitos, Tu ra saxes miscems sakuTar Senatans
(Sexedulebas)sadiskusiod gamotanil TemaSi. misi gadawyvetilebis ganm-
sazRvreli, ZiriTadad, iqneba ̀ Spigelis” msgavsi informaciebi da is saWiroe-
ba, rom Sesabamisi SepasuxebiT SeewinaaRmdegos gavrcelebuli cnobebis
zegavlenas sajaro azris Camoyalibebaze. Tuki ̀ Spigeli” mosarCeleze gavr-
celebuli cnobebiT marTlac dasabuTebul eWvs aRZravs, rom man (`Spigel-
ma”) simarTlis fardis qveS arazusti informacia (nawilobrivi simarTle)
miawoda mkiTxvels, maSin sajaro diskusiaSi mosarCelis Senatani SeiZleba
iyos sagazeTo statia, romelSic ̀ Spigeli”, rogorc arazusti cnobebis gam-
avrcelebeli, Sesabamisad iqneba gakritikebuli. amdenad, ̀ Spigelma” Tavad
misca safuZveli damamcirebel Sefasebas, romelic mis mimarT gamoiTqva,
amitom igi iZulebuli da valdebuli iyo, ZiriTadad, mieRo da moeTmina ms-
gavsi Sefaseba, romelic mis avtoritets amcirebda da laxavda. erT-erTi
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saerTo sasamarTlos mier mosarCelisaTvis micemuli ufleba mxolod ̀ Si-
naarsobrivad uareyo” mis mimarT wayenebuli pretenziebi da braldebebi -
srulebiTac ar iyo sakmarisi ̀ Spigelis” statiis mier sajaro azris Camoy-
alibebis procesze moxdenili zegavlenis Sesamcireblad an uarsayofad.
gamomdinare iqidan, rom statiis saSualebiT sazogadoebrivi azris Camoy-
alibebis procesze ganxorcielebuli zemoqmedeba gamoiwvia zogierTi faq-
tis damalvam da aqcentebis sruliad arasworad dasmam, ̀ Sinaarsobrivi Sep-
asuxeba” sakmaod rTuli iyo da mxolod Sinaarsobrivi oponirebiT SeuZle-
beli iqneboda im uaryofiTi STabeWdilebebis gaqarwyleba, romlebic Se-
eqmna aRniSnuli yovelkvireuli da metad popularuli Jurnalis uamrav
mkiTxvels.

4. aRniSnuli dasabuTebis Sejamebis Sedegad, mivdivarT Semdeg
daskvnamde: sasamarTloebi aRiareben, rom mosarCeles mxolod piradi
Rirsebis dasacavad aqvs legitimuri interesi da SeuZlia mxolod ̀ Sinaar-
sobrivad uaryos” gasaCivrebuli statia. magram kodeqsis Sesabamis normaze
konstituciis 24-e muxlis zemoqmedeba, rac, rogorc davasabuTeT, namd-
vilad xdeba, moiTxovs mosarCelis kidev erTi legitimuri interesis aRi-
arebas _ zemoqmedeba moaxdinos sazogadoebisaTvis mniSvnelovan sakiTxze
sajaro azris Camoyalibebis procesze da misi gamonaTqvami Sefasdes
rogorc sazogadoebisaTvis miwodebuli araswori informaciis sapirispiro
Sepasuxeba. imis gamo, rom msgavsi ram gasaCivrebul ganaCenebSi ar momxdara,
amiT dairRva mosarCelis ZiriTadi ufleba _ azris Tavisufleba, rac uzrun-
velyofilia konstituciis me-19 da 24-e muxlebiT.

b) Semdeg saqmeSi gaanalizebulia azris Tavisuflebis ZiriTadi ufleb-
is mniSvneloba kerZo dacvis ganmaxorcielebel erT-erT firmaze gamoqvey-
nebuli ironiul-kritikuli mosazrebebis Sefasebisas.

saqmis arsi: mosarCeleebi flobdnen gamomcemlobas, sadac gamoicemo-
da safosto baraTebis seria, romelic ironiul-kritikulad afasebda miun-
henis tradiciul urTierTobebs. Sav-TeTri fotoebis saxiT gamocemuli
baraTebi asaxavda sxvadasxva motivs, romlebic baraTis ukana gverdze, Sesa-
bamisad, mokled iyo komentirebuli. erT-erT baraTze, wina mxares gamosax-
uli iyo moRimari piri, romelsac ecva Savi tyavis qurTuki da exura Savi
qudi, qurTuksa da qudze ki mikruli hqonda Tavisi samsaxuris emblemis ga-
momxatveli niSani. misi Tvalebi dafaruli iyo gamuqebuli beWduri laqiT.
amgvarad iyo warmodgenili pirveli procesis mosarCelis, miunhenSi moqme-
di, ̀ Savi Serifis” saxeliT cnobili, usafrTxoebis kerZo samsaxuris yofili
daraji. baraTs ukana gverdze warwera hqonda: ̀ samarTali da wesrigi _ mi-
unheni 1980”. wina gverdze mocemuli suraTi masze asaxuli piris nebarTviT
iyo gadaRebuli da gamocemuli.

Tavdapirvel procesze maSindeli mosarCele (usafrTxoebis samsaxuri)
axlandeli mosarCelisagan (gamomcemloba) iTxovda gamocemis Sewyvetas da
srul informacias am baraTis warmoebisa da gayidvis mimdinareobis Sesaxeb.
pirveli instanciis sasamarTlom es moTxovnebi uaryo, magram zemdgomma sasa-

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba
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marTlom axlandel mosarCeles aukrZala im safosto baraTebis warmoeba,
romlebzec gamosaxuli iyo usafrTxoebis kerZo samsaxuris TanamSromeli,
imavdroulad, mosarCeles mosTxova ̀ Savi SerifisaTvis” miewodebina sruli
informacia davis sagnis (baraTis) raodenobis, warmoebis, gayidvisa da am
procesiT miRebuli sufTa mogebis Sesaxeb.

mosarCelem (gamomcemlobam) Tavis uflebaTa dasacavad mimarTa sa-
konstitucio sasamarTlos.

1. mocemul saqmeSi, saerTo sasamarTlos gadawyvetilebiT, mosarCe-
les aekrZala im ̀ safosto baraTebis gavrceleba, romlebzec gamosaxuli
iyo usafrTxoebis samsaxuris TanamSromeli”. miuxedavad konkretuli mi-
TiTebisa mxolod baraTis wina gverdze dabeWdili suraTis akrZalvaze,
amiT, faqtobrivad, aikrZala sadavo sagnis (safosto baraTis) ukana gver-
dze mocemuli warweris gavrcelebac. Sedegad ki mosarCeles aekrZala su-
raTiT (wina gverdze) da werilobiT (ukana gverdze) gamoxatuli azris
gamoTqma. gasaCivrebul gadawyvetilebas uyuradRebod ar dautovebia is
garemoeba, rom aq saqme exeboda ara e.w. ̀ Savi Serifis” gamosaxulebas, aramed,
upirveles yovlisa, imas, rom gakritikebuli iyo aRniSnuli kerZo dawese-
buleba da/an misi pasuxismgebeli pirebi. mokle teqstis Zlieri zemoqmede-
ba arafers cvlis imaSi, rom saqme azris gamoTqmas exeba. aseT mokle da dan-
awevrebul azrsac, miT umetes suraTTan erTad, Tavisuflad SeuZlia gad-
mosces kritika usafrTxoebis samsaxuris ̀ Savi Serifis” mimarT: Tavad su-
raTi, masze mocemuli ganaTeba, mdgomareoba da saxis gamometyveleba gamo-
saxuli pirisa, gamoxatavs megobrobisa da saSiSroebis gansakuTrebul Serw-
ymas. am piris Tvalebze gadakrul gamuqebul laqebs SeuZlia gamoiwvios aso-
ciacia policielTan, romelic presis furclebze gamoqveynebul fotoeb-
Si xSirad swored aseTi saxiTaa warmodgenili. teqsti ̀ samarTali da wesri-
gi” garkveul paralels avlebs arcTu umniSvnelo idiomasTan _ "law and or-
der" da araorazrovnad miuTiTebs, Tu ras fiqroben mosarCeleebi: ase gam-
oiyurebian wesrigis damcvelebi, romlebic policiis funqciebs asrule-
ben; isini zrunaven wesrigze an imaze, rasac isini am sityvaSi moiazreben; ar
SeiZleba maTi mTliani ndoba, ar xerxdeba maTi pasuxismgeblobaSi micemac,
radgan isini sakuTar saxes ar aCveneben;

2. cxadia, rom azris Tavisufleba SezRudulia kanonis garkveuli
normebiT, romlebsac ganekuTvneba kidec gasaCivrebul gadawyvetilebaSi
miTiTebuli samoqalaqo kodeqsis Sesabamisi muxlebi. magram es normebi,
Tavis mxriv, unda ganimartos Tavisufal demokratiul sazogadoebaSi azris
Tavisuflebis ZiriTadi uflebis mniSvnelobidan gamomdinare da ZiriTadi
uflebis SemzRudavi moqmedebis dros isev azris Tavisuflebis mniSvnelo-
biT Tavadve unda SeizRudos.

samoqalaqo kodeqsis Sesabamisi muxliT dacul sferoSi, saerTo sasa-
marTloebis mier dasabuTebuli da konstituciur-samarTlebrivad dadas-
turebuli ganmartebis Tanaxmad, eqceva agreTve zogadi pirovnuli ufle-
ba. Tumca sakiTxavia: darRveulia ki dacvis samsaxuris zogadi pirovnuli
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ufleba safosto baraTiT? baraTi xom ara piradad mosarCeles (usafrTxoe-
bis samsaxurs), aramed mis mxolod erT mosamsaxures gviCvenebs. aq kavSiri
mosarCelesTan suraTze gamosaxuli piris uniformis msgavsi Savi tansacm-
liT SeiZleba dadgindes.

miuxedavad amisa, Tuki mainc dadasturdeba, rom gasaCivrebuli safos-
to baraTi exeba mosarCelis zogad pirovnul uflebas, amas msgavs SemTx-
vevebSi mainc ar SeiZleba hqondes upiratesoba azris Tavisuflebis mima-
rT. rodesac saqme exeba sazogadoebriv azrTa Widils da am diskusiaSi vinmes
garkveul Senatans (anu mosazrebas), am dros ukve varaudi gamoiTqmeba Tavis-
ufali diskusiisa da azris Tavisuflebis sasargeblod; azris Tavisufleb-
is SemzRudavi kanonis normaTa ganmarteba, romelic sajaro kritikis dasaS-
vebobas gadametebul moTxovnebs uyenebs, ukve aRar Seesabameba konsti-
tuciis me-19 da 24-e muxlebiT gaTvaliswinebul azris Tavisuflebis Ziri-
Tad uflebas;

3. swored es principi gamorCa mxedvelobidan saerTo sasamarTlos.
usafrTxoebis samsaxuri (miunhenSi arsebuli firma) da misi saqmianoba aris
sajaro interesisa da cxare diskusiis sagani. es gansakuTrebiT cxadi gaxda
maSin, rodesac warmoiSva garkveuli eWvi: xom ar Caidines usafrTxoebis sam-
saxuris TanamSromlebma dauSvebeli gadacdomebi da sulac sisxlis samarT-
lis danaSauli TavianTi profesiuli saqmianobis farglebSi. usafrTxoebis
samsaxuris winaaRmdeg mimarTulia is pretenziac, rom isini, rogorc kerZo
(`parapoliciuri”) ̀ wesrigis damcvelebi”, iseT kompetenciebs iTxovdnen da
axorcielebdnen, romlebic samarTlebriv saxelmwifoSi mxolod saxelm-
wifo policiur organoebs unda hqondeT.

is, rom aRniSnuli diskusia Tavad usafrTxoebis samsaxurma da misma
arcTu gamWvirvale saqmianobam gamoiwvia, ar SeiZleba raime eWvs iwvevdes.
Tundac mxolod misi TanamSromlebis uniformis msgavsi tansacmeli _ kokar-
diani qudi, Savi qurTuki firmis emblemis gamomxatveli samkerde niSniT _
amkvidrebs sazogadoebaSi am firmis saxels. amis gamo, bunebrivad warmoiSva
mosaxleobis survili gaegoT, Tu rogor gamoiyureboda es samsaxuri, sax-
elad `Savi Serifi”. aq ukve gadamwyveti aRar iyo sakiTxi, ramdenad sa-
marTliania formis mimarT gamoTqmuli kritika. yvela SemTxvevaSi dauSve-
belia mosarCeles (gamomcemlobas) aekrZalos gaCaRebul sajaro diskusia-
Si monawileoba Sesabamisi safosto baraTis gamocemiT.

mosarCelis mier gamoTqmuli kritika dauSvebeli ar aris im garemoebis
miuxedavadac, rom safosto baraTebis warmoebiT mas garkveuli komerciu-
li interesebic aqvs. es interesi meorexarisxovania da ukana planze dgas
mTavar mizansa da interesTan SedarebiT: garkveuli zemoqmedeba moaxdi-
nos sazogadoebrivi azris formirebaze.

4. zemoaRniSnuli analizidan cxadi xdeba, rom gasaCivrebuli gadaw-
yvetileba arRvevs mosarCelis konstituciiT uzrunvelyofil ZiriTad
uflebas _ azris Tavisuflebas.

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba
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g) momdevno sasamarTlo saqme gansakuTrebiT saintereso da, imavdrou-
lad, metad rTul samarTlebriv sakiTxs _ faqtebisa da Sexedulebis gam-
ijvnas _ exeba.

saqmis arsi: mosarCele miiCnevs, rom gazeTSi gamoqveynebuli erT-erTi
publikaciiT Seilaxa misi zogadi pirovnuli ufleba. sagazeTo statiaSi mo-
sarCeles, romelic samSeneblo inspeqtoria, `usaqmuroba” usayvedures.
kompetenturma sasamarTlom uaryo winaswari sasamarTlo gadawyvetilebis
gamotanis moTxovna; mosarCelis mier am gadawyvetilebis winaaRmdeg Seta-
nili sarCelic ar dakmayofilda.

1. sasamarTlom CaTvala, rom sasarCelo moTxovna usafuZvloa. mosar-
Celes ufleba ara aqvs moiTxovos gasaCivrebul sagazeTo statiaSi dafiq-
sirebuli gamonaTqvamis uaryofa. gasaCivrebuli gamonaTqvami (Sexedule-
ba) marTlsawinaaRmdegod ar xelyofs mosarCelis zogad pirovnul ufle-
bas. dapirispirebul samarTlebriv sikeTeTa da interesTa _ erTi mxriv,
mosarCelis zogadi pirovnuli uflebisa da, meore mxriv, mopasuxis azris
Tavisuflebis Sedarebisas mopasuxis gamonaTqvami daculia azris Tavisu-
flebis ZiriTadi uflebiT;

2. saqme exeba mosarCelis, rogorc samSeneblo inspeqtoris, profesi-
ul saqmianobas. aseT mniSvnelovan sajaro sferoSi saqmianoba sazogadoeb-
is gansakuTrebuli interesis sagania da, Sesabamisad, moqmedebs varaudi
Tavisufali sityvis sasargeblod, Tuki ar dasturdeba aSkarad cru faqte-
bis Segnebulad gamoTqma da saxeze ara gvaqvs uxamsi kritika;

3. kompetenturma saerTo sasamarTlom samarTlianad Seafasa gasa-
Civrebuli citata ara rogorc faqtis mtkiceba, aramed rogorc azris, Se-
fasebiTi Sexedulebis gamoTqma, romelic mocemulia faqtebis niRabqveS.
dadastureba imisa, warmoadgens Tu ara gamonaTqvami faqtebis mtkicebas,
mniSvnelovnad aris damokidebuli imaze, SesaZlebelia Tu ara gamonaTqva-
mis sisworis gadamowmeba da Sesabamisi mtkicebulebebis mopoveba. rogorc
Cvens analizSi aRvniSneT, SefasebiTi gamonaTqvami, anu Sexeduleba, faqte-
bisagan gansxvavebiT, xasiaTdeba piradi damokidebulebis, warmodgenisa da
Sefasebis elementebiT. Tumca is gamonaTqvamebic, romlebic Sexedulebebs
eyrdnoba, SesaZloa iyos faqtebis mtkiceba, Tuki isini, imavdroulad,
adresatis cnobierebaSi iwvevs konkretuli, Sefasebis formiT gamoxatuli
faqtebis asociacias, da piriqiT, mocemuli gamonaTqvamis faqtobrivi Si-
naarsi ukana planze gadadis, Tuki igi ganuyofel konteqstSi dgas Sefase-
basTan da mTlianobaSi warmoadgens daukonkretebel, zogad da Sinaarso-
brivad Rarib gamonaTqvams.

am kriteriumebis mixedviT, mopasuxis gamonaTqvami unda CavTvaloT
azris gamoTqmad. Tumca, erTi SexedviT, sityvebi ̀ samSeneblo inspeqtoris
usaqmuroba” faqtis mtkicebad da gadmocemad gamoiyureba, magram igi ar
aris gamyarebuli ufro detaluri faqtobrivi masaliT, romelic SeiZlebo-
da Semowmebuliyo da amiT sasamarTlos Sesabamisi mtkicebulebebi moepove-
bina. mkiTxvelisaTvis citatisa da konteqstidanac mainc gaugebari rCeba,
faqtobrivad, ras efuZneba aRniSnuli kritika.
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saerTo jamSi, sagazeTo statiiT gakritikebulia mosarCelis xelmZRv-

aneloba, radgan statiaSi warmodgenilia mosazrebebi firma `S”-is
ekonomikuri siZneleebis Sesaxeb. es mosazrebebi aseve moklebulia mtki-
cebulebaTa SesaZlo mopovebis faqtobriv safuZvels. kerZod, es exeba iseT
winadadebebs, rogorebicaa: ̀ uamravi TaTbiri gadawyvetilebebis gareSe” an
`ar xorcieldeba konstruqciuli Tanamimdevroba samSeneblo inspeqtoris
mxridan.” mxolod Semdegi gamonaTqvami _ `dRes irkveva, rom samSeneblo
firmas, romelic jer kidev sami wlis win qalaqis surviliT im raionSi saqmi-
anobda, sadac nakveTi adgilebia ganlagebuli, ar gaaCnia mSeneblobis nebar-
Tva” - Seicavs Sesabamisi mtkicebulebis mopovebis SesaZleblobas, magram
misi mniSvneloba mainc ar aris gadamwyveti, radgan aRniSnuli monacemebi
SesaZlebelia moscildes danarCen teqsts. isini uSualod ar aris dakav-
Sirebuli am procesis sagnad qceul gamoTqmasTan _ ̀ usaqmuroba”; Sesabam-
isad, zemoT moyvanili winadadeba da misi monacemebi calke unda Sefasdes;

4. mopasuxis mier gamoTqmuli azri moqceulia dasaSvebi kritikis far-
glebSi da ar aris uxamsi kritika. gamoTqmuli azri mxolod imis gamo, rom
man damamcireblad imoqmeda mesame pirze, ar SeiZleba CaiTvalos uxamso-
bad. zemoT ukve aRiniSna, rom TviT polemikuri, mwvave da zRvargadasuli
kritikac ki gamoTqmul azrs ar aqcevs uxams kritikad. aseTi Sexeduleba
mxolod im SemTxvevaSi iqceva uxams kritikad, rodesac mis SinaarsSi wina
planze dgas ara saqmiani, argumentirebuli kritika da dapirispireba, aramed
pirovnebis difamireba.

garda amisa, mopasuxis gamonaTqvami exeba mosarCelis profesiul saqmi-
anobas. igi mkacri da kritikulia, rac mosarCelem, rogorc sajaro cxovre-
baSi mniSvnelovani funqciis matarebelma pirma, romelic, sxvebTan erTad,
adgilobrivi samSeneblo firmebis ganviTarebasa da maT SesaZleblobebs
gansazRvravs, unda iTminos, miuxedavad imisa, es samarTliania Tu ara.

2. rogorc aRvniSneT, meore nawilSi mokled ganvixilavT kidev ramden-
ime konkretul saqmes, romlebic azris Tavisuflebis sxvadasxva aspeqts
ufro TvalsaCinod warmogvidgens.

a) 1961 wlis bolos, berlinis kedlis agebidan mcire xnis Semdeg, ̀ aqsel-
Springeris” gamomcemlobam gazeTebiTa da JurnalebiT yvela movaWres gaug-
zavna werili, romelic Seicavda mowodebas, dauyovnebliv SeeCerebinaT im
Jurnalebis gayidva, romlebSic dabeWdili iyo aRmosavleT germaniis ra-
dio- da satelevizio programebi; mxolod ase Tu SeiZleboda aRmosavleT-
germanuli propagandisadmi dapirispireba da misi zemoqmedebis Semcireba.
es mowodeba ukavSirdeboda miniSnebas, rom ̀ aqsel-Springeri” aRar miawv-
dida masTan dabeWdil gazeTebsa da Jurnalebs im movaWreebs, romlebic
gaagrZelebdnen aRmosavleTgermanuli radio- da satelevizio programeb-
is Semcveli Jurnal-gazeTebis gayidvas. aSkaraa, rom amiT movaWreebi Zalian
mZime ekonomikuri zewolis qveS moeqceodnen. boikotisaken es mowodeba
ukve aRar iyo daSvebuli, radgan igi ekonomikuri zemoqmedebiT cdilobda
sakuTari mosazrebis ganmtkicebasa da sasurveli miznis miRwevas; ar eyrd-

azris Tavisufleba _ adamianis umniSvnelovanesi ZiriTadi ufleba
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noboda mxolod argumentebiT darwmunebis Zalas da, Sesabamisad, iyo ara
sajaro azrTa Widilis, aramed ekonomikuri dapirispirebis Semadgeneli
nawili. amitom aRniSnuli mowodeba ukve aRar iyo daculi azris Tavisu-
flebis ZiriTadi uflebiT.29

b) hamburgis landtagis erT-erTma deputatma 1953 wlis federaluri
arCevnebis win Tavisi, daqiravebuli binis ori fanjris qveS, saxlis gareTa
kedelze gaakra TiTo saarCevno plakati zomiT _ 86X120 sm. plakati Casmu-
li iyo xis CarCoSi, romelsac Semovlebuli hqonda Ramis eleqtroganaTeba.
saxlis mesakuTrem (binis gamqiravebelma), romlis nebarTva deputats ar
hqonda, moiTxova plakatebis Camoxsna, radgan saxlis sxva damqiraveblebma
ukmayofileba gamoTqves. bunebrivia, mesakuTres surda Tavidan aecilebi-
na mosalodneli areulobebi da gaugebrobani sakuTar saxlSi. sasamarTlos
gadawyvetilebiT, plakatebi unda Camoxsniliyo, vinaidan saxlis kedelze
maTma gakvram daarRvia mesakuTris sakuTrebis ufleba, xolo deputats
Tavisi azris gamoTqma sxva gziTa da saSualebiTac kargad SeeZlo.30

g) winaswari dakavebis izolatorSi myofi erT-erTi patimari, meuRli-
sadmi miweril werilSi Tavisi sasamarTlo procesis mimdinareobas aRwerda
Semdegi sityvebiT: me ar SemiZlia sxvagvarad davaxasiaTo es procesi, Tu
ara rogorc `binZuri, yovelgvari samarTlis uarmyofeli da damcinavi
speqtakli”. ganaCeni ̀ sufTa interesebisa da SurisZiebis ganaCenia”. es aris
`urcxvi uzrdeloba”, rodesac sasamarTlo `ficCamorTmeul policiels
yovel dawyevlil binZur tyuils ujerebs”. sasamarTlom miiCnia, rom wer-
ili araerT `aSkarad mZime Seuracxyofas” Seicavda, magram aucileblad
gasaTvaliswinebeli iyo is garemoeba, rom werili daiwera ganaCenze pirve-
li STabeWdilebebis qveS da aRniSnuli azri (Sexeduleba) gamoTqmuli iyo
meuRleTa gansakuTrebiT dacul kerZo, intimur sferoSi. Sesabamisad, ad-
ministraciis mier werilis SeCereba patimris azris TavisuflebaSi dauS-
vebel Carevas warmoadgenda.31

VI. daskvna

dabolos, mokled unda aRiniSnos Semdegi: azris Tavisuflebisa da misi
gansakuTrebuli mniSvnelobis Sesaxeb gacilebiT meti SeiZleba iTqvas, ma-
gram vfiqrobT, am mokle naSromSi aisaxa azris Tavisuflebis ZiriTadi max-
asiaTeblebi, rac kidev ufro Seuwyobs xels demokratiuli da samarT-
lebrivi saxelmwifosaTvis am ZiriTadi uflebis mniSvnelobis gacnobiere-
bas iuristTa da, zogadad, sazogadoebis mxridan. imeds vitovebT, saqarTve-
los sasamarTloebi TavianTi samarTalSemoqmedebiT ganamtkiceben da
daamkvidreben saqarTvelos konstituciiT aRiarebul adamianis umniS-
vnelovanes ZiriTad uflebas _ azris Tavisuflebas.

29 BVerfGE 25, 256.
30 BVerfGE 7, 230ff.
31 BVerfGE 35, 35ff.
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xelovnebis Tavisufleba

da misi mniSvneloba

konstantine kublaSvili

`geniasa da xelovnebas Rupaven
wesebi da nimuSebi.“

uiliam hezliti

saqarTvelos konstituciis meore TaviT garantirebul adamianis Ziri-
Tad uflebaTa da TavisuflebaTa Soris gamorCeuli adgili uWiravs xe-
lovnebis Tavisuflebas. es ̀ gamorCeuloba” gamoixateba Tundac imiT, rom
saqarTvelos konstitucia aRniSnul ZiriTad uflebas calke muxls (23-e)
uTmobs, gansxvavebiT, magaliTad, germaniisa da italiis konstituciebisa-
gan, romlebSic xelovnebis Tavisuflebis ZiriTadi ufleba, sxva uflebebT-
an erTad, erT muxlSi (germaniis ZiriTadi kanoni _ me-5 muxli, italiis kon-
stitucia _ 33-e muxli) aris gaerTianebuli.1 saqarTvelos konstituciis es
Tavisebureba, SesaZlebelia, gamoiwvia im garemoebam, rom 1992-95 wlebSi,
maSin, rodesac ganixileboda da miRebul iqna saqarTvelos konstitucia,
parlamentSi arcTu mcire iyo deputatTa ricxvi, romlebic an xelovnebis
gamoCenili moRvaweebi iyvnen, an uSualo Sexeba hqondaT xelovnebis sfer-
osTan.2 asea Tu ise, konstituciam gansakuTrebuli adgili dauTmo xelovneb-
is Tavisuflebas sxva (Cveni azriT, gacilebiT ufro mniSvnelovan) ZiriTad
uflebaTa gverdiT. konstituciis miRebidan ukve Svidi weli gavida, sakon-
stitucio sasamarTlos ki, samwuxarod, erTxelac ar hqonia SesaZlebloba,
konkretul saqmesTan dakavSirebiT, gamoeyenebina konstituciuri norme-
bi xelovnebis Tavisuflebis Sesaxeb da ganemarta isini.3

es mimoxilva saqarTvelos konstituciis 23-e muxlSi mocemuli debule-
bebis samarTlebrivi gaanalizebis, faqtobrivad, pirveli mcdelobaa, rom-
lis mizania xelovnebis Tavisuflebis mniSvnelobis ganmarteba da warmoCena.

I. Sesavali

warmoCenili sakiTxis samarTlebrivi kuTxiT gaanalizebamde, Tavda-
pirvelad Tvali gadavavloT saqarTvelos konstituciis 23-e muxlis Sinaarss:

1 aRsaniSnavia, rom belgiisa da daniis konstituciebis ZiriTad uflebaTa kataloge-
bi saerTod ar Seicavs debulebebs xelovnebis Tavisuflebis Sesaxeb.
2 aq, albaT, sakmarisi iqneba eldar Sengelaias, giga lorTqifaniZisa da Tengiz
abulaZis dasaxeleba.
3 es gamowveulia ara mxolod sakonstitucio sasamarTlos saqmianobis Sesaxeb kanon-
mdeblobis arasrulyofilebiT (imedi gvaqvs, es nakli nawilobriv gamoswordeba 2002
wlis TebervalSi am kanonmdeblobaSi Setanili cvlilebebiT), aramed metwilad
imiTac, rom mosaxleobis umravlesobisaTvis miaxloebiTac ki ar aris cnobili, Tu
ra Zala da mniSvneloba aqvs ZiriTad uflebebs maTi dacvis TvalsazrisiT da,
Sesabamisad, aranairi sarCeli am uflebebis (maT Soris xelovnebis Tavisuflebis)
darRvevis gamo ar Setanila sakonstitucio sasamarTloSi.
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`1. inteleqtualuri Semoqmedebis Tavisufleba uzrunvelyofilia.
inteleqtualuri sakuTrebis ufleba xelSeuvalia.

2. SemoqmedebiT procesSi Careva, SemoqmedebiTi saqmianobis sferoSi
cenzura dauSvebelia.

3. SemoqmedebiTi nawarmoebis dayadaReba da gavrcelebis akrZalva dauS-
vebelia, Tu misi gavrceleba ar laxavs sxva adamianis kanonier uflebebs.”

aRniSnuli muxlis gacnobisas, upirveles yovlisa, SesamCnevia erTi
garemoeba: teqstSi ver vxvdebiT sityvas _ `xelovneba”. pirveli punqtis
mixedviT, uzrunvelyofilia ̀ inteleqtualuri Semoqmedebis Tavisufle-
ba”. miuxedavad amisa, umjobesi da mosaxerxebeli iqneba am mimoxilvaSi (Zir-
iTadad) gamoviyenoT termini - ̀ xelovnebis Tavisufleba” (an ̀ xelovnebis
Tavisuflebis ZiriTadi ufleba”), miT umetes, rom me-2 punqtSi ukve sxva
terminebia mocemuli _ ̀ SemoqmedebiTi procesi” da ̀ SemoqmedebiTi saqmi-
anoba”. ̀ xelovnebis Tavisufleba”, vfiqrob, moicavs samive zemoxsenebuli
terminis mniSvnelobas da, Sesabamisad, srulad asaxavs mTlianad 23-e mux-
lis Sinaarss.4

rogorc cnobilia, ZiriTadi uflebebi, maTi Sinaarsis mixedviT, sam Zir-
iTad kategoriad iyofa: Tavisuflebis, Tanasworobisa da saproceso Zir-
iTadi uflebebi. Tu gaviTvaliswinebT, rom Tavisuflebis ZiriTadi ufle-
bebi adamianebisaTvis uzrunvelyofen saqmianobisa da moqmedebis Tavisu-
fal sferos, romelSic saxelmwifo saerTod ver ereva an ereva mxolod spe-
cialuri dasabuTebiT (mag., kanonis safuZvelze), cxadi gaxdeba, rom xe-
lovnebis Tavisufleba iseve, rogorc ZiriTadi uflebebis umetesoba,
swored am kategorias ganekuTvneba.

zemoaRniSnulidan gamomdinare, SesaZlebelia kidev erTi daskvnis ga-
keTeba: ZiriTadi uflebebi warmoadgenen dacviT uflebebs. isini icaven fiz-
ikur pirebs (yvela adamians) maTi cxovrebis sxvadasxva sferoSi saxelmwi-
fos mxridan Carevisagan. magram zogierTi ZiriTadi uflebis gamoyeneba Seu-
Zlia ara yvela adamians, aramed mxolod saqarTvelos moqalaqes. saqarTve-
los konstituciis 47-e muxlis pirveli punqtis mixedviT, ̀ saqarTveloSi
mcxovreb ucxoel moqalaqeebs da moqalaqeobis armqone pirebs saqarTve-
los moqalaqis Tanabari uflebani da movaleobani aqvT, garda konstitucii-
Ta da kanoniT gaTvaliswinebuli gamonaklisebisa.” aseTi gamonaklisi kon-
stituciaSivea mocemuli, magaliTad, 26-e muxlSi, romlis me-2 punqtis
Tanaxmad, mxolod `saqarTvelos moqalaqeebs” aqvT `ufleba” `organuli
kanonis Sesabamisad Seqmnan politikuri partia, sxva politikuri gaerTiane-
ba da monawileoba miiRon mis saqmianobaSi.” aseve mxolod saqarTvelos mo-

4 aqve SevniSnav, rom am naSromis teqstis stilisturi gamartivebisa da imavdroulad,
leqsikuri gamravalferovnebis mizniT, sinonimuri mniSvnelobiT gamoyenebuli iqne-
ba Semdegi terminebi: `xelovneba", `inteleqtualuri Semoqmedeba", `Semoqmedeba",
`saxelovnebo saqmianoba", `SemoqmedebiTi saqmianoba"; `xelovani", `Semoqmedi"; `xe-
lovnebis qmnileba", `xelovnebis nawarmoebi", `SemoqmedebiTi saqmianobis Sedegi",
`SemoqmedebiTi nawarmoebi".
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qalaqes aqvs referendumsa da arCevnebSi monawileobisa (28-e muxli) da sax-
elmwifo Tanamdebobebis dakavebis ufleba (29-e muxli). am (da sxva msgavs)
uflebebs aerTianeben erT jgufSi da ̀ samoqalaqo uflebebs” uwodeben. rac
Seexeba xelovnebis Tavisuflebis ZiriTad uflebas, 23-e muxlis Sinaarsidan
naTlad Cans, rom igi uzrunvelyofilia ara mxolod saqarTvelos moqala-
qis, aramed yvela adamianisaTvis da, Sesabamisad, aris ara `samoqalaqo”,
aramed ̀ adamianis ufleba”.5

II. cneba

inteleqtualuri Semoqmedebis Tavisufleba uzrunvelyofilia _
saqarTvelos konstituciis 23-e muxliT aRiarebuli es ZiriTadi ufleba,
Cven mier zemoT aRniSnul terminTa ganmartebis Sesabamisad, SesaZlebelia
asec gadmovceT: `xelovneba Tavisufalia”. dauSvebelia Tavisuflebis es
garantia SeizRudos iseTi definiciiT, romelic gansxvavebulad afasebs
gamosaxvis ramdenime formas da mxolod ramdenimes aRiarebs, rogorc ̀ xe-
lovnebas”. xelovnebis cneba ar Semoifargleba erTi romelime konkretuli
doniT an raime `Zvirfasi” Tu klasikuri xelovnebiT.6 xelovnebis (Semo-
qmedebiTi saqmianobis) mTavari arsi aris Tavisufali SemoqmedebiTi pro-
cesi, romlis drosac xelovanis STabeWdilebebi, gamocdileba da warmod-
genebi uSualo gamoxatulebas hpovebs gamosaxvis konkretuli formiT. Semo-
qmedebiTi saqmianoba, faqtobrivad, warmoadgens e.w. ̀ naerTs” gacnobiere-
buli da gaucnobierebeli gancdebisa, romelTa racionaluri axsna SeuZle-
belia. SemoqmedebiTi procesis dros erTad moqmedebs intuicia, fantazia
da xelovnebis gageba. es procesi da miRebuli Sedegi (xelovnebis qmnileba)
aris xelovanis pirovnebis uSualo gamoxatuleba, kerZod _ xelovneba.7 ze-
moaRniSnul debulebas xelovnebis materialur cnebas uwodeben. Tumca,
gabatonebuli samarTlebrivi Sexedulebis Tanaxmad, xelovnebis amomwuravi
gansazRvra SeuZlebelia. jer ver moxerxda aseTi definiciis Camoyalibeba
da, rogorc Cans, Tanamedrove codnis donis mixedviT, verc moxerxdeba.
zemoxsenebuli materialuri cnebis garda, dRes gamoyofen xelovnebis
kidev or cnebas: formalur da e.w. Ria cnebebs.

xelovnebis formaluri cneba moicavs Semoqmedebis sxvadasxva formas:
mxatvrobas, poezias, prozas, musikas, Teatralur da kinoxelovnebas da a.S.

xelovnebis Ria cnebis mixedviT ki, SemoqmedebiTi saqmianobis saSu-
alebebis mravalferovnebis gamo, SesaZlebelia yoveli konkretuli xe-

5 aRsaniSnavia, rom saqarTvelos konstitucia ar uSvebs bevr gamonakliss: ZiriTadi
uflebebis umravlesobis gamoyeneba SeuZlia yvela adamians da ara mxolod saqarTve-
los moqalaqes. aviRoT, Tundac, Sekrebisa da manifestaciis Tavisufleba: konsti-
tuciis 25-e muxliT, sajarod Sekrebisa da manifestaciis ufleba aqvs `yvelas" da
ara mxolod saqarTvelos moqalaqeebs; germaniis ZiriTadi kanoniT ki (mux. 8), igive
ufleba SeiZleba gamoiyenon mxolod germaniis moqalaqeebma da ara ucxoelebma an
moqalaqeobis armqone pirebma (imaves iTvaliswineben daniis (mux. 79), saberZneTisa
(mux. 11) da portugaliis (mux. 45) konstituciebic).
6 BVerfGE 75, 369, 377.
7 BVerfGE 30, 173, 188.

xelovnebis Tavisufleba da misi mniSvneloba
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lovnebis qmnileba (SemoqmedebiTi saqmianobis Sedegi), farTo interpret-
aciis gamoyenebiT sruliad sxvadasxva mniSvnelobiT iqnes gagebuli da amiT
mnaxvels usazRvro da mravalferovani informacia miewodos.

III. daculi sfero

xelovnebis Tavisuflebis ZiriTadi ufleba xelovanisaTvis uzrunve-
lyofs Tavisufal SemoqmedebiT process. es ganmtkicebulia saqarTvelos
konstituciis 23-e muxlis me-2 punqtiT, romlis mixedviT: ̀ SemoqmedebiT
procesSi Careva, SemoqmedebiTi saqmianobis sferoSi cenzura dauSvebelia”.
konstitucia am debulebiT imperatiulad da garkveviT acxadebs, rom dauS-
vebelia saxelmwifos mier SemoqmedisaTvis dadgena imisa, Tu rogor unda
dainaxos man sinamdvile da rogor asaxos es xedva sakuTar SemoqmedebaSi.
mxolod Tavad xelovans SeuZlia gadawyvitos da gansazRvros sinamdvil-
esTan Tavisi damokidebulebis ̀ siswore”. garda amisa, ̀ SemoqmedebiTi saqmi-
anobis sferoSi cenzuris dauSvebloba” niSnavs, rom akrZalulia Semoqmedeb-
iTi saqmianobis meTodebze, Sinaarssa da tendenciebze zemoqmedeba, gan-
sakuTrebiT SemoqmedebiTi saqmianobis sferos SezRudva an am sferoSi Se-
Wra, an SemoqmedebiTi procesisaTvis zogadi savaldebulo wesebis dadgena.
aqedan gamomdinare, gamoricxuli da dauSvebelia Careva xelovanis mier
Temis arCevis Tavisuflebasa da am Temis SemoqmedebiT asaxvaSi. es, upirve-
les yovlisa, exeba e.w. ̀ angaJirebuli xelovnebis” sferos, romelic aqtu-
alur TemebTan gansakuTrebul winaaRmdegobaSia.

xelovnebis TavisuflebiT dacul sferoSi, upirveles yovlisa, Sedis
TviT saxelovnebo (SemoqmedebiTi) saqmianoba. xelovnebis Tavisufleba
uzrunvelyofs da icavs, agreTve, xelovnebis qmnilebis sazogadoebis, xalx-
is winaSe wardgenisa (muzeumSi, galereaSi) da gavrcelebis process, ris gare-
Sec xelovnebas raime zemoqmedebis Zala ar eqneboda. aqedan gamomdinare,
xelovnebis Tavisuflebis ZiriTadi uflebis gamoyeneba SeuZliaT ara mx-
olod xelovnebis qmnilebis avtorebs, anu Semoqmed pirebs, aramed imasac,
vinc monawileobs xelovnebis nawarmoebis gavrcelebaSi, mag., gamomcemels,
musikaluri diskebis an filmebis prodiusers. xelovnebis Tavisuflebis
ZiriTadi ufleba SeiZleba gamoiyenos ara mxolod saxelganTqmulma da aRi-
arebulma, profesionalma xelovanma, aramed nebismierma TviTnaswavlma da
naklebad cnobilma saxelovnebo saqmianobiT dakavebulma pirmac. amasTan,
arsebiTi mniSvneloba ara aqvs, Tu ra Rirebulebis mqonea mocemuli xe-
lovnebis nawarmoebi, anu maRalxarisxovnad aris igi Sesrulebuli Tu saSu-
alo an dabali donis SemoqmedebiTi saqmianobis Sedegia. xelovnebis Tavisu-
flebiT dacul sferoSi xvdebian, agreTve, e.w. aRmaSfoTebeli an araesTe-
tiuri nawarmoebebi da konkretul pirTa mimarT agresiuli gamonaTqvamebi,
mag.: satira, karikatura, pop-simRerebi da a.S. igive SeiZleba iTqvas gamo-
saxvis uCveulo formebzec, rogorebicaa: pantomima, naWrebiT SefuTuli
sakanonmdeblo organos Senoba8 da sxv. reklama romelime xelovnebis qm-

8 es faqti moxda germaniaSi, sadac orma mxatvarma naWrebiT mTlianad SefuTa germa-
niis raixstagis (dRes _ bundestagis adgilsamyofeli) istoriuli Senoba. TiTqmis
erTi wlis manZilze amgvarad gaformebuli Senoba mosaxleobis did interess da
iTvleboda gansakuTrebuli, gamorCeuli SemoqmedebiTi saqmianobis Sedegad.
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nilebis Sesaxeb aseve daculia xelovnebis Tavisuflebis ZiriTadi
uflebiT.

erTob yuradsaRebia 23-e muxlis pirveli punqtis me-2 winadadeba,
romelic ̀ inteleqtualuri sakuTrebis uflebas” ̀ xelSeuvalad” acxadebs.
miuxedavad imisa, rom saqarTvelos konstituciis 21-e muxli calsaxad da
garkveviT aRiarebs sakuTrebis uflebas, rogorc demokratiuli da samarT-
lebrivi saxelmwifos moqalaqis _ Tavisufali pirovnebis _ umniSvnelov-
anes uflebas, rogorc vxedavT, kanonmdebeli 23-e muxlSi mainc gamoyofs
`inteleqtualuri sakuTrebis uflebas” da amiT xazs usvams mis gansakuTre-
bul mniSvnelobas. es niSnavs, rom xelovnebis Tavisufleba icavs inteleq-
tualur sakuTrebas, anu SemoqmedebiTi nawarmoebi misi avtoris (xelova-
nis) sakuTrebaa da inteleqtualuri sakuTrebis ufleba daculia rogorc
konstituciuri, ise Sesabamisi samoqalaqo-samarTlebrivi normebiT.

saqarTvelos konstituciis 45-e muxlidan gamomdinare, `ZiriTadi
uflebani da Tavisuflebani, maTi Sinaarsis gaTvaliswinebiT, vrceldeba
agreTve iuridiul pirebze.” aRniSnuli debulebis, Sesabamisad, xelovneb-
is Tavisuflebis ZiriTadi ufleba SeiZleba gamoiyenon ara mxolod fiz-
ikurma, aramed iuridiulma pirebmac. esenia, magaliTad, saxelovnebo,
musikaluri saswavleblebi, ansamblebi, orkestrebi, Teatrebi da sxva gaer-
Tianebebi. aRniSnuli ZiriTadi uflebis gamoyeneba dasaSvebia ara mxolod
kerZo samarTlis, aramed sajaro samarTlis iuridiuli pirebis mierac. es
gamowveulia Semdegi garemoebiT: rogorc cnobilia, sajaro xelisufleba
afuZnebs da, imavdroulad, uzrunvelyofs sxvadasxva saxis gaerTianebeb-
is arsebobas, romelTa saqmianobac uSualod aris dakavSirebuli xe-
lovnebasTan. aseTia, mag., galereebi, muzeumebi, orkestrebi da Teatrebi.
maTi saSualebiT sazogadoeba axlos ecnoba xelovnebis nimuSebs. amasTan,
msgavsi gaerTianebebi iseTsave saxifaTo mdgomareobaSia saxelmwifos mxri-
dan maTi saqmianobis sxvadasxva sferoSi Carevis TvalsazrisiT, rogorc
fizikuri pirebi. Sesabamisad, isinic iseve unda iyvnen daculi xelovnebis
Tavisuflebis ZiriTadi uflebiT, rogorc fizikuri pirebi. amdenad, sax-
elovnebo da musikalurma umaRlesma saswavleblebma da Teatrebmac (rom-
lebic SeiZleba iyvnen rogorc kerZo, ise sajaro samarTlis iuridiuli pire-
bi), saWiroebis SemTxvevaSi, SesaZlebelia swored xelovnebis Tavisufleb-
is ZiriTadi uflebis gamoyenebiT daicvan Tavi saxelmwifos mxridan maTi
saqmianobis sxvadasxva sferoSi Carevisagan.

IV. SezRudvebi

zemoT mocemuli ganxilvis safuZvelze SegviZlia davadginoT, rom xe-
lovnebis Tavisuflebis ZiriTadi uflebiT dacul sferoSi saxelmwifos
mxridan Carevas adgili aqvs maSin, rodesac saxelmwifo xels uSlis Semo-
qmeds saxelovnebo saqmianobis ganxorcielebasa da am saqmianobis Sedegis
(xelovnebis qmnilebis) gavrcelebaSi. saxelmwifom amisaTvis SesaZlebelia
gamoiyenos akrZalvebi da sisxlissamarTlebrivi an sxva saxis sanqciebi.
Tumca, aseTi Careva saxelmwifos mxridan SesaZloa gamarTlebuli iyos, Tuki

xelovnebis Tavisufleba da misi mniSvneloba
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is eyrdnoba kanonier safuZvels. saqarTvelos konstituciis 23-e muxlis
me-3 punqti garkveviT miuTiTebs, rom ̀ SemoqmedebiTi nawarmoebis dayadaRe-
ba da gavrcelebis akrZalva dauSvebelia, Tu misi gavrceleba ar laxavs sxva
adamianis kanonier uflebebs.” aRniSnuli debulebis analizis Sedegad, up-
irveles yovlisa, aSkara xdeba, rom konstituciiT ar aris SezRuduli TviT
saxelovnebo saqmianoba, anu SemoqmedebiTi procesi. am nawilSi xelovnebis
Tavisuflebis ZiriTadi ufleba konstituciis mier absoluturad uzrun-
velyofilia da, Sesabamisad, dauSvebelia misi saxelmwifos mxridan raime
saxiT (mag., kanoniT) SezRudva. konstitucia garkveul SezRudvas awesebs
mxolod saxelovnebo saqmianobis Sedegis (`SemoqmedebiTi nawarmoebis”)
gavrcelebis mimarT. es SemzRudavi norma, konstituciis zemoaRniSnuli
debulebis Tanaxmad, dakavSirebulia ̀ sxva adamianis kanonier uflebebTan”.
amdenad, SemoqmedebiTi nawarmoebis gavrceleba SesaZlebelia SeizRudos
an aikrZalos mxolod aRniSnul (sxva adamianis kanonieri uflebebis dar-
Rvevis) da ara raime sxva safuZvelze. es niSnavs, rom dauSvebelia Semo-
qmedebiTi nawarmoebis (mag., romanis) nawilebis izolirebulad, erTmaneTi-
sagan mowyvetilad ganxilva da Semdeg masze msjeloba ara rogorc sax-
elovnebo saqmianobis erT gansazRvrul formaze, aramed rogorc konkret-
uli azris gamoTqmaze, ris Sedegadac SesaZlebeli gaxdeba am Semoqmedebi-
Ti nawarmoebis mimarT konstituciiT azris TavisuflebisaTvis dadgenili
SemzRudavi normebis gamoyeneba, romlebic gacilebiT mravalricxovani da
farToa, vidre 23-e muxlis me-3 punqtiT dadgenili SezRudva.9

`sxva adamianis kanonier uflebaSi”, vfiqrobT, unda vigulisxmoT yvela
ufleba, romelic adamians konstituciiT an kanoniT aqvs miniWebuli. am
uflebaTa Soris, upirveles yovlisa, unda gamovyoT adamianis Rirseba,
rogorc konstituciiT garantirebuli adamianis umniSvnelovanesi ZiriTa-
di ufleba.10 igive SeiZleba iTqvas adamianis e.w. ̀ zogad pirovnul ufleba-
ze”, romelic, marTalia, konkretulad ar aris miTiTebuli saqarTvelos
konstituciaSi, magram gamomdinareobs misi me-16 muxlidan, romlis mixed-
viTac, `yvelas aqvs sakuTari pirovnebis Tavisufali ganviTarebis ufle-
ba”.11 Tumca es yovelive mainc ar niSnavs, rom zemoaRniSnul an adamianis
sxva uflebebs e.w. ̀ generaluri upiratesoba” aqvT xelovnebis Tavisuflebis
mimarT, romelic, Tavis mxriv, aseve ZiriTadi uflebaa da sakmaod mniS-
vnelovanic. aseT SemTxvevebSi, anu rodesac warmoiSoba kolizia xelovneb-

9 saqarTvelos konstituciis 24-e muxlis me-4 punqtis mixedviT, azris Tavisuflebis
ZiriTadi uflebis ganxorcieleba `SesaZlebelia kanoniT SeizRudos iseTi pirobe-
biT, romlebic aucilebelia demokratiul sazogadoebaSi saxelmwifo uSiSroebis,
teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis uzrunvelsayofad, dan-
aSaulis Tavidan asacileblad, sxvaTa uflebebisa da Rirsebis dasacavad, konfiden-
cialurad aRiarebuli informaciis gamJRavnebis Tavidan asacileblad an sasamarT-
los damoukideblobisa da miukerZoeblobis uzrunvelsayofad".
10 konstituciis me-17 muxlis pirveli punqtiT, `adamianis pativi da Rirseba xelSeu-
valia".
11 aRniSnuli ufleba imdenad mniSvnelovani da vrcelia Tavisi SinaarsiT, rom misi
aq ganxilva da dawvrilebiTi analizi SeuZlebelia. am uflebis Sinaarsi da mniS-
vneloba aucileblad calke samarTlebriv naSromSi unda gadmoices da ganimartos.
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is Tavisuflebasa da konstituciiT garantirebul sxva ZiriTad uflebebs
Soris, mocemuli garemoebebis mixedviT unda Sefasdes, Tu romel uflebas
mieniWos upiratesoba. am principze dayrdnobiT, savaraudod (Tuki mxed-
velobaSi miviRebT qarTul sazogadoebaSi damkvidrebul tradiciebs,
Cveulebebsa da urTierTobebs), saqarTveloSi (germaniis sasamarTlos ms-
gavsad da amerikis SeerTebuli Statebis uzenaesi sasamarTlosagan gansx-
vavebiT) sasamarTlo upiratesobas mianiWebs adamianis Rirsebas, rodesac,
magaliTad, karikaturaze erT-erTi politikosi gamosaxulia seqsualuri
aqtis Catarebis procesSi myof Rorad.12 rodesac aSkaraa adamianis Rirseb-
is aseTi mZime Selaxva, miuxedavad imisa, rom saqme exeba sajaro pirs _ cno-
bil politikoss, amgvari karikatura (albaT) aRar iqneba daculi xelovneb-
is Tavisuflebis ZiriTadi uflebiT. amasTan, kidev erTxel xazgasmiT aRvni-
SnavT: dauSvebelia im mosazrebis miReba, rom xelovnebis Tavisuflebasa
da adamianis Rirsebas Soris konfliqti konstituciis doneze da Tanac
Rirsebis dacvis sasargeblod, Tavidanve gadawyvetilia. rogorc zemoT ukve
iTqva, yoveli konkretuli SemTxvevis gaTvaliswinebiT gamoiyeneba awon-
dawonvis (anu Sedarebis) meTodi da arsebuli garemoebebis safuZvelze unda
gairkves, Tu romel samarTlebriv sikeTes mieniWos upiratesoba.

Sedarebis meTodis gamoyeneba gansakuTrebiT mniSvnelovania im SemTx-
vevebSi, rodesac xelovani kritikulad warmoaCens cocxal pirovnebas da
amiT ereva mis "zogad pirovnul uflebaSi". am dros unda gairkves:

(a) aris Tu ara es pirovneba xelovanis mier imdenad Taviseburad warmo-
saxuli (anu mniSvnelovnad gaucxoebuli), rom misi individualur-konkre-
tuli saxe gamosaxvis sayovelTao-simbolur fonTan SedarebiT ukana plan-
ze gadadis da ar igrZnoba; an

(b) warmosaxa Tu ara xelovanma es pirovneba SeZlebisdagvarad maqsi-
malurad sinamdvilesTan miaxloebulad, riTac gansakuTrebiT intensiurad
Caeria mis pirovnul uflebaSi.

pirvel SemTxvevaSi, upiratesoba xelovnebis Tavisuflebas unda miec-
es, xolo meore SemTxvevaSi, savaraudod, wina planze pirovnuli uflebis
dacvis interesi gamova.

V. konkretuli sasamarTlo saqmeebi

am naSromis dasawyisSi ukve aRiniSna, rom, samwuxarod, saqarTvelos
sakonstitucio sasamarTlos, saerTo sasamarTloebis msgavsad, konsti-
tuciis ZalaSi Sesvlidan dRemde ar hqonia saSualeba (anu ar ganuxilavs

12 es faqti germaniaSi moxda da sasamarTlom politikosis Rirsebis dacvas upirate-
soba mianiWa xelovnebis Tavisuflebis ZiriTad uflebasTan SedarebiT (BVerfGE 75,
369 -`Strausis karikatura"). sul sxvagvarad gadawyvita msgavsi saqme amerikis SeerTe-
buli Statebis uzenaesma sasamarTlom, roca adamianis (sajaro piris) Rirsebis
gacilebiT ufro mZime Selaxvis miuxedavad upiratesoba mainc azris Tavisuflebis
ZiriTad uflebas misca (ix.: Hustler Magazine v. Falwell, agreTve am saqmeTa Sedareba:
Nolte, EuGRZ 1988, 253).

xelovnebis Tavisufleba da misi mniSvneloba
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Sesabamisi sarCeli) gamoeyenebina xelovnebis Tavisuflebis ZiriTad ufle-
basTan dakavSirebuli normebi da konkretul sasamarTlo saqmeTa Seswav-
lis Semdeg Tavisi gadawyvetilebiT ganemarta maTi mniSvneloba. amdenad,
jerjerobiT mxolod ucxo qveynebis sasamarTlo praqtika SegviZlia gam-
oviyenoT da ganvixiloT ramdenime saintereso saqme, rac ufro naTlad dag-
vanaxebs xelovnebis Tavisuflebis ZiriTadi uflebis mniSvnelobas da mis
damokidebulebas sxva ZiriTad uflebebTan.

rogorc aRvniSneT, xelovnebis TavisuflebiT daculia sxvadasxva
piris karikaturebi da maTze dawerili pop-simRerebi. vfiqrobT, saintereso
iqneba ganvixiloT ori saqme, romelSic dawvrilebiT aris gadmocemuli da
ganmartebuli karikaturisa da pop-simReris, rogorc xelovnebis Tavisu-
flebiT daculi SemoqmedebiTi saqmianobis konkretuli formis, Sinaarsi
da mniSvneloba maTi adamianis Rirsebasa da zogad pirovnul uflebasTan
koliziis dros.13

1. pirveli saqme exeba davas Jurnal `penthauzsa” (Penthouse) da erT-
erT cnobil politikos qals Soris. 1985 wels ̀ penthauzis” gamomcemelma
(mopasuxem) gaavrcela wlis ̀ penthauzis VIP's kalendari” (Penthouse VIP's
Kalender), romlis 12 (TveTa raodenobis Sesabamis) gverdze karikaturulad
iyvnen gamosaxuli cnobili politikosebi msoflios sxvadasxva qveynidan.
kalendris martis Tvis gverdze warmodgenili iyo politikosi qali (mosar-
Cele) SiSvel mdgomareobaSi, naTlad Canda misi ukana tani, welze Semor-
tymuli hqonda revolveris qamari da bude, xelSi eWira revolveri da ecva
maRali Ceqmebi. am gamosaxulebis gamo, mosarCele, romelic Tavs Seuracx-
yofilad, damcirebulad da RirsebaSelaxulad Tvlida, mopasuxisagan moiTx-
ovda zemoxsenebul kalendarSi gamoqveynebuli karikaturiT misTvis miy-
enebuli aramaterialuri zianis materialur (fulad) anazRaurebas.

saqmis Sinaarsis gacnobis Semdeg, upirveles yovlisa, unda ganxor-
cieldes gasaCivrebuli gamosaxulebis Seswavla da analizi, ris safuZ-
velzec dadgindeba, SesaZlebelia Tu ara mosarCeles hqondes misTvis miy-
enebuli aramaterialuri zianis materialuri (fuladi) anazRaurebis pre-
tenzia.

a) daviwyoT imiT, rom gasaCivrebuli gamosaxuleba warmoadgens xe-
lovnebis qmnilebas saqarTvelos konstituciis 23-e muxliT garantirebu-
li xelovnebis Tavisuflebis ZiriTadi uflebis safuZvelze. igi aris das-
rulebuli Sedegi Tavisufali SemoqmedebiTi saqmianobisa, romelSic avtor-
ma sakuTari warmodgenebi, gamocdileba da STabeWdileba gamosaxvis konkre-
tuli formis saSualebiT _ am SemTxvevaSi xatvis formiT _ saCveneblad
gamoitana. amdenad, ukve saeWvoa, marTlsawinaaRmdegod dairRva Tu ara am
gamosaxviT (rasac amtkicebs mosarCele) mosarCelis kanonieri uflebebi.
aq araferi icvleba imiTac, rom mosarCele asaCivrebs ara mxolod konkret-

13 am saqmeTa ganxilvisas gamoyenebuli iqneba saqarTvelos konstituciis Sesabamisi
debulebebi, raTa ufro naTlad warmoCndes mimoxilvaSi gaanalizebuli xelovnebis
Tavisuflebis ZiriTadi uflebis mniSvneloba.
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ul gamosaxulebas, aramed, agreTve, mopasuxis mier mis gavrcelebasac. saqme
isaa, rom, rogorc zemoT aRvniSneT, saqarTvelos konstituciis 23-e mux-
liT ganmtkicebuli norma icavs ara marto xelovnebis nimuSs (Semoqmedebi-
Ti saqmianobis Sedegs), aramed xelovnebis moqmedebis sferosac, anu mis
gamoqveynebasa da gavrcelebas;

b) miuxedavad zemoaRniSnulisa, unda gavixsenoT, rom xelovnebis
Tavisufleba ar aris absoluturad SeuzRudavi ZiriTadi ufleba. Semo-
qmedebiTi nawarmoebis gavrceleba SeiZleba aikrZalos, Tuki igi arRvevs
sxva adamianis kanonier uflebebs (konstituciis 23-e muxlis me-3 punqti).
aseTia, magaliTad, konstituciis me-16 muxlidan gamomdinare adamianis
`zogadi pirovnuli ufleba”. am uflebis gansakuTrebiT mZime Selaxvis dros
SesaZloa xelovnebis Tavisuflebam ukan daixios pirovnuli uflebis dacvis
interesTan SedarebiT. amitom gasaCivrebul gamosaxulebasTan dakavSire-
biT, xazi unda gaesvas kidev erT garemoebas: aq saqme gvaqvs mxolod avtoris
(Semoqmedis) fantaziis nayofTan, konkretulad _ naxatTan, da ara mosar-
Celis foto an sxva msgavsi saxis suraTTan; imavdroulad, gamosaxuleba
warmoadgens karikaturas. karikatura ki swored imiT xasiaTdeba, rom am
dros SemoqmedebiTi saSualebiT xdeba damaxinjeba da gaucxoeba realurad
arsebuli, magram arcTu naTeli da mkafio simarTlisa, raTa es simarTle,
avtoris warmosaxvis Sesabamisad, ukeT gasagebi gaxdes. meore mxriv,
karikaturas miznad SeiZleba hqondes mxolod iumoristuli efeqtisa da
Sedegis miRweva. Sesabamisad, SegviZlia davadginoT, rom gasaCivrebuli ga-
mosaxuleba aris naxati (karikatura), anu SemoqmedebiTad gaucxoebuli
gamoxatva sinamdvilisa, romelic, Tavisi SinaarsiT, ar Seesabameba sinamd-
viles da arc aris savaldebulo, Seesabamebodes mas. gamosaxuleba aSkarad
warmoadgens Semoqmedis gamogonebas, misi fantaziis nayofs, riTac, faq-
tobrivad, arc aris gadmocemuli avtoris raime warmodgena Tu azri, misi
mizani ufro metad tendenciuri Sinaarsis gadmocemaa. swored am argument-
Ta gamo, mosarCelis mtkicebis sawinaaRmdegod, aq ar xdeba mosarCelis in-
timur sferoSi Careva (anu mosarCelis pirovnuli uflebis darRveva), rad-
gan gasaCivrebuli gamosaxulebiT mosarCele ar aris ̀ naCvenebi” (gamosaxu-
li) namdvilad, realurad ̀ SiSveli” formiT;

g) zemoxsenebulidan gamomdinare, mocemul saqmeSi ufro didi mniS-
vneloba eniWeba im garemoebis ganxilvas, moxda Tu ara gasaCivrebuli gamo-
saxulebis mier mosarCelis Rirsebis Selaxva dauSvebeli formiTa da zed-
metad mZime SeuracxyofiT.

saqmis Sinaarsidan cnobilia, rom, mosarCelis azriT, gasaCivrebuli
naxati, upirveles yovlisa, laxavs misi, rogorc qalis, Rirsebas, radgan igi
naxatze warmodgenilia qalisaTvis Seuracxmyofeli, RirsebaSemlaxveli da
seqsualuri formiT. es argumenti ar SeiZleba gaziarebul iqnes. gasaCivre-
buli naxati, rogorc aRiniSna, moTavsebulia wliur kalendarSi, anu igi erTi
didi Jurnalis (nawarmoebis) Semadgeneli nawilia. amitomac es naxati unda
ganvixiloT ara calke, aramed swored am kalendarsa da mis SinaarsTan kav-
SirSi. swored es (urTierT)kavSiri, anu e.w. konteqsti, aris is, rac, erTi

xelovnebis Tavisufleba da misi mniSvneloba
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mxriv, naTels xdis masSi Cadebul azrs, meore mxriv ki, aRwevs mkiTxvelam-
de (mayureblamde) da gadamwyvet gavlenas axdens mis warmodgenaze kalen-
dris mimarT. swored amis Sedegad, faqtobrivad, srulad warmoCndeba kal-
endris obieqturi Sinaarsi. mis warmosaCenad mniSvnelovania isic, rom kal-
endari, mosarCelisa da didi britaneTis maSindeli premier-ministris gar-
da, mxolod mamakaci politikosebis karikaturebs Seicavs, romlebic war-
modgenili arian iseTive damaxinjebuli formiT, daaxloebiT imave pozaSi
da, ZiriTadad, SiSveli saxiT, rogorc mosarCele. es garemoeba cxadad miu-
TiTebs, rom mosarCelis gamosaxuleba namdvilad ar aris mimarTuli spe-
cialurad mosarCelis, rogorc qalis, mimarT da, Sesabamisad, ar gamosaxavs
RirsebaSelaxulad mas, rogorc qals.

amasTanave, Znelad gasaziarebelia mosarCelis is argumenti, rom gamo-
saxuleba mas warmoadgens e.w. ̀ gamzadebul mdgomareobaSi”, anu rogorc meZa-
vs. naxatze naTlad Cans, rom moqmedi piri eyrdnoba xisagan gakeTebul raRac
sagans, romelsac ufro cxenis unagiris forma aqvs, rac kargad aris cno-
bili popularuli Janris _ `vesternis” filmebidan. naxatis es nawili,
agreTve specialuri Ceqmebi, revolveris Casadeb budesa da qamarTan er-
Tad, aSkarad miuTiTebs e.w. `vesternul scenaze”. am scenis Sinaarss ver
cvlis is poza, romliTac mosarCele warmodgenilia masze (SiSveli ukana
taniT), radgan es poza mainc ar aRZravs iseT warmodgenas, TiTqos mosar-
Cele e.w. ̀ gamzadebul mdgomareobaSia”, rogorc meZavi. am warmodgenasTan
sruliad Seusabamoa isic, rom naxatze moqmed pirs marjvena xelSi didi
`vesternuli” revolveri uWiravs. is faqti, rom igi naxatze SiSvelia, aseve
ar gvaZlevs calsaxa safuZvels mosarCelis mier warmodgenili interpret-
aciis gasaziareblad, radgan, rogorc ukve aRiniSna, kalendarSi moTavse-
buli sxva politikosebic ZiriTadad aseTsave formaSi arian, rac srulia-
dac ar axdens msgavs STabeWdilebas;

d) zemoxsenebuli analizis Semdeg cxadi xdeba, rom ukve SesaZlebelia
vimsjeloT mxolod im sakiTxze, raime sxva mizezebis gamo xom ar iwvevs
karikatura mosarCelis, rogorc pirovnebisa da politikosis, Rirsebis Se-
laxvas da, Sesabamisad, unda aunazRaurdes Tu ara mas miyenebuli aramate-
rialuri ziani, anu unda mieces Tu ara fuladi anazRaureba.

aRniSnuli sakiTxis ganxilvis dros gadamwyveti mniSvneloba aqvs im
garemoebas, rom mosarCele, rogorc cnobili politikosi, mudmivad sazoga-
doebis yuradRebis centrSia. igi sajaro piria da misi saqmianoba mTlianad
sajaroobis pirobebSi, sazogadoebis Tvalwin mimdinareobs. aseTi saqmiano-
ba ki yovelTvis ganuyoflad aris dakavSirebuli e.w. ̀ SetevebTan”, anu kri-
tikasTan, sazogadoebriv, publikaciur TavdasxmebTan, am pirovnebisa da
misi moRvaweobis sinamdvilesTan Seusabamo warmodgenasTan, romelTagan
bevri sakmaod mwvave da gadaWarbebulia, zogierTi ki misi uflebebis Sem-
laxvelic. Zalian xSirad es yovelive gamoixateba aRniSnuli sajaro piris
karikaturuli gamosaxulebiT. es, ra Tqma unda, ar niSnavs imas, rom poli-
tikosis Rirseba da misi pirovnuli ufleba ufro naklebi wonisaa, vidre
nebismieri sxva moqalaqis, romelic ar eweva politikur saqmianobas. Tumca,
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vinaidan politikosis saqmianobis mizani swored sajaro cxovrebis centr-
Si yofna, sakuTari pirovnebis sazogadoebaSi gamorCeulad warmodgena da
damkvidreba, agreTve, sazogadoebriv azrze garkveuli zemoqmedebaa, man
Tavidanve unda icodes da Seeguos imas, rom misi pirovneba SeiZleba war-
moisaxos iseTi saxiTac, romelic mniSvnelovnad gascdeba ̀ warmosaxvis mis-
Tvis mosawon farglebs”, anu igi SeiZleba gamoisaxos sinamdvilesTan sruli-
ad Seusabamo formiTa Tu SinaarsiT. es yvelaferi, upirveles yovlisa,
swored karikaturas exeba. rogorc zemoT aRiniSna, karikaturis mniSvnelo-
ba swored isaa, rom misi SinaarsiT raRac unda warmoisaxos damaxinjebuli,
araswori, realobasTan Seusabamo formiT. swored am formiT ecnoba Tavda-
pirvelad mis Sinaarss mnaxveli, igi gadmocemuli gamosaxulebiT SeigrZnobs
karikaturis arss. amitomac karikaturaSi Zalian iSviaTad SeiZleba davi-
naxoT adamianis Rirsebisa da pirovnuli uflebis mZime Selaxva. gasaCivre-
bul naxatTan dakavSirebiT, Tamamad SeiZleba iTqvas, rom aseTi `mZime Se-
laxva” namdvilad ar gvaqvs. is faqti, rom gamosaxulebaze mosarCele SiSve-
lia, sruliadac ar niSnavs misi Rirsebis mniSvnelovan Selaxvas, radgan, jer
erTi, gamosaxuleba mnaxvelis mier Tavidanve aRiqmeba rogorc karikatura
da ara realuri SinaarsiT da meorec, mosarCelis SiSveli formiT gamosax-
vas sxva politikosTa msgavsi karikaturebis krebulSi mxolod meorexarisx-
ovani mniSvneloba aqvs.14

2. meore saqmec xelovnebis Tavisuflebasa da adamianis Rirsebas,
agreTve zogad pirovnul uflebas Soris koliziis SemTxvevas asaxavs. Tavda-
pirvelad gavecnoT saqmis Sinaarss: mosarCele msoflioSi cnobili Cog-
burTeli qalia. mopasuxem, ̀ giJi moswavleebis” saxeliT cnobilma pop-jguf-
ma, 1992 wlis zafxulSi Cawera da gamosca axali simRera saTauriT ̀ me minda
siyvaruli gavakeTo Stefi grafTan” (I WANNA MAKE LOVE TO STEFFI GRAF).
mosarCele am simReris gavrcelebaSi xedavs Tavisi pirovnuli uflebis mZ-
ime darRvevas da mopasuxisagan moiTxovs miyenebuli aramaterialuri zianis
Sesabamis materialur (fulad) anazRaurebas.

pirveli saqmisagan gansxvavebiT, am SemTxvevis ganxilvisas, sasamarT-
lom CaTvala, rom mopasuxe mxarem simReris gavrcelebiT gansakuTrebiT
mZimed daarRvia konstituciiT daculi mosarCelis pirovnuli ufleba da

14 sasamarTlom ar daakmayofila sarCeli da miuTiTa kidev erT garemoebaze: mosar-
Cele cnobilia Tavisi politikuri gamosvlebiT Zaladobis winaaRmdeg, mSvidobisa
da ganiaraRebis dasacavad. karikatura ki mas gamosaxavs revolveriT, anu im iaraRiT
xelSi, romliT Zaladobis winaaRmdegac igi, rogorc politikosi, yovelTvis aqti-
urad ilaSqrebs. karikaturis es aspeqtic miuTiTebs ara imaze, rom TiTqos mosar-
Cele sinamdvileSi iTxovdes iaraRis flobasa da gamoyenebas, raTa Semdeg es iaraRi
gamoyenebul iqnes politikuri miznebis misaRwevad, aramed, ufro metad, aq unda
vigulisxmoT swored is, rom amiT karikatura simbolurad warmosaxavs da miuTiTebs
mosarCelis swored rom sxvebisagan gamorCeul, energiul da gacilebiT ufro me-
brZol gamosvlebze Tavisi politikuri Sexedulebebis gavrcelebisa da ganiaraReb-
is moTxovnis mizniT. karikaturaze zemoT aRwerili formiT moyvanili `gadatriale-
ba" da Sefaseba misi politikuri saqmianobisa ar SeiZleba CaiTvalos mosarCelis
kanonier uflebaTa (miT umetes, `mZime") darRvevad. saqmis Sinaarsi da sasamarTlos
gadawyvetileba ix.: NJW 1990, 32, S. 1996-1997.

xelovnebis Tavisufleba da misi mniSvneloba
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miyenebuli aramaterialuri zianisaTvis mopasuxes Sesabamisi materialuri
(fuladi) anazRaureba daakisra.15 saapelacio sasamarTlom mTlianad gaizi-
ara pirveli instanciis sasamarTlos Sexeduleba. albaT, saintereso iqneba
saqmis Sinaarsis dawvrilebiT ganxilva da im garemoebebis analizi, romel-
Ta safuZvelze sasamarTloebma aseTi (SeiZleba iTqvas, sakamaTo) gadaw-
yvetileba miiRes.

a) saqmis ganmxilveli sasamarTlos azriT, simReris refreni Seicavs
msmenelisaTvis faqtis arsebobis mtkicebis formiT miwodebul Sinaarss,
rom mosarCelem (Stefi grafma) da mamamisma aTasjer Caidines sisxlis sa-
marTlis kodeqsiT gaTvaliswinebuli danaSauli. simReris teqstSi Stefi
grafi warmodgenilia ̀ seqsualuri Tayvaniscemis obieqtad” da amiT Seuracx-
yofilia misi, rogorc qalis, Rirseba. is gamoTqmebi, romlebiTac gamoxatu-
lia es `Tayvaniscema”, SeiZleba CaiTvalos sisxlis samarTlis kodeqsiT
gaTvaliswinebul mZime formis Seuracxyofad da ciliswamebad. pirveli in-
stanciis sasamarTlos aseT Sefasebas SesaZloa davupirispiroT is argu-
menti, rom dauSvebelia xelovnebis qmnilebis (am SemTxvevaSi _ simReris)
nawil-nawil ganxilva, simReridan refrenis amoReba da mxolod misi Sefase-
ba. aucilebelia simReris mTlianobaSi (melodiisa da sasimRero teqstis
CaTvliT) mosmena da misi saerTo zemoqmedebis Sefaseba. aseT SemTxvevaSi
SesaZloa sul sxva suraTi daixatos da mosarCelis pirovnuli uflebis dar-
Rveva sulac ar CaiTvalos `mZimed”. sasamarTlom kidev erTxel gaimeora,
rom aq mTavari mainc refreni iyo (ratom?), romelSic mosarCeles ̀ ericxe-
ba” aTasjeradi seqsualuri kavSiri mamasTan. es maSinve xdeba gasagebi yve-
la msmenelisaTvis, vinc Tundac minimalur doneze icis inglisuri ena. am
sityvebis melodiasTan erTad warmoTqmas ar mivyavarT aRniSnuli faqtis
gaucxoebasTan sityvaTa TamaSiTa Tu alegoriebiT, rac aseve sakamaTo Se-
fasebaa, magram sasamarTlo mainc miiCnevs, rom msmenels swored pirdapir
da yovelgvari SeniRbvis gareSe miewodeba informacia, romlis mixedviTac
pop-jguf `giJi moswavleebis” wevrebs surT `Stefi grafTan siyvarulis
gakeTeba” ̀ iseve, rogorc es manamde aTasjer gaukeTebia mamamiss”. sasamarT-
los azriT, ̀ am sityvebis melodiuri gaxmovaneba arafers cvlis mis SinaarsSi.”

b) rogorc ukve aRvniSneT, sasamarTloseuli Sefaseba sakamaToa da bevr
kiTxvas badebs. magaliTad, xom ar SeiZleboda sasamarTlos ufro
dawvrilebiT ganexila pop-jgufis poziciebis dasacavad xelovnebis Tavisu-
flebis ZiriTadi uflebis efeqtianad gamoyenebis sakiTxi. aq aucileblad
unda gairkves, aris Tu ara es simRera xelovnebis erT-erTi saxe _ satira,
romelsac axasiaTebs gadaWarbeba, damaxinjeba da gaucxoeba, da am safuZv-
liT xom ar SeiZleba simReris daqvemdebareba isedac rTulad gansasazRvri
xelovnebis sferosadmi. marTalia, xelovnebis Tavisuflebac ar aris abso-
luturad SeuzRudavi ZiriTadi ufleba da masac aqvs dadgenili farglebi
(gaixseneT: saqarTvelos konstituciis 23-e muxlis me-3 punqti), pirvel
rigSi, swored adamianis Rirsebisa da pirovnuli uflebis dacvidan gamom-

15 cnobisaTvis: sasamarTlom 60 000 germanuli markiT gansazRvra es Tanxa.
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dinare, magram, rogorc Cvens mimoxilvaSi aRvniSneT, Rirsebisa da pirovnu-
li uflebis dacvas ara aqvs Tavidanve gansazRvruli, e.w. ̀ generaluri upi-
ratesoba” xelovnebis Tavisuflebis mimarT. xelovnebis Tavisuflebis Zir-
iTad uflebasa da adamianis pirovnul uflebas Soris xSiri koliziisas,
aucilebelia yovel konkretul SemTxvevaSi moxdes Sedareba am erTmane-
Tis sawinaaRmdego, magram ZiriTadi uflebebiT daculi interesebisa.
mocemul saqmeSi, aseTi awon-dawonvis Sedegad, SeiZleba mivideT daskvnam-
de, rom upiratesoba unda mieniWos mopasuxis interess. aseTi gadaw-
yvetilebis safuZvlad SesaZlebelia movixmoT is principi (romelsac
efuZneba germaniis mudmivi sasamarTlo praqtika), rom karikaturebisa da
satirisaTvis arsebiTi da tipiuria gadaWarbeba, sinamdvilis damaxinjeba
da gaucxoeba da rom pirovnebebi, romlebic sajaro cxovrebis centrSi dga-
nan (rogorc am saqmeSi Stefi grafi), gansakuTrebiT xSirad arian satiruli
gamoxatvis sagani. ufro metic, mosarCele, Tavisi sportuli moRvaweobis
Sedegebisa da avtoritetis mixedviT, sasamarTlo praqtikasa da iuridiul
mecnierebaSi cnobili, e.w. ̀ absoluturi istoriuli pirovnebaa” (amitomac
dgas igi sazogadoebis yuradRebis centrSi); amdenad, igi iZulebulia See-
guos da moiTminos, rodesac massa da mamamisze mediis mier da, saerTod,
sazogadoebaSi, vrceldeba Worebi Tu sxvadasxva Sinaarsis informaciebi.
miuxedavad aseTi mZlavri argumentebisa, sasamarTlom miiCnia, rom mopa-
suxis simReris Sinaarsi aSkarad aWarbebda mosaTmen (dasaSveb) farglebs.
sasamarTlos azriT, konstituciiT daculi Tavisufali adamianis Rirsebis
fundamentSi Carevis dros (da es fundamenti adamianis pirovnuli ufle-
baa) yovelTvis saxeze gvaqvs aRniSnuli ZiriTadi uflebis mZime darRveva.
sasamarTlom iqve miuTiTa, rom aseTi darRvevebi, germaniis federaluri
sakonstitucio sasamarTlos praqtikis mixedviT, ukve aRar aris daculi
(gadafaruli) xelovnebis TavisuflebiT.16 Sesabamisad, sasamarTlos gadaw-
yvetilebiT, mocemul davaSic mosarCelis pirovnuli uflebis darRveva
mopasuxis mier ar SeiZleba gamarTldes xelovnebis Tavisuflebis ZiriTa-
di uflebis dacvis safuZvliT.17

3. kidev erTi magaliTi, romelic exeba cnobili mwerlis SemoqmedebiT
nawarmoebs (romans) da germaniaSi mis gamoqveynebasTan dakavSirebul sain-

16 BVerfGE 75, 369 = NJW 1987, 2661.
17 cnobisaTvis: sasamarTlos aseT gadawyvetilebas SesaZloa damatebiTi stimuli
misca Tavad mopasuxis moqmedebam simReris gavrcelebis Semdeg. maT ar gamouTqvamT
sinanuli mosarCelis mimarT am simReris dawerisa Tu gavrcelebis gamo, piriqiT,
cdilobdnen sajarod daemtkicebinaT, rom aq sruliadac ar irRveoda `esoden
mZimed" mosarCelis pirovnuli ufleba. meore mxriv, maT, imavdroulad, seriozulad
imuSaves presasa da televiziasTan, raTa es Tema sazogadoebisaTvis cnobili gamx-
dariyo da amis gakeTeba SeZles kidec Zalian male. maT aseve presiT gaavrceles
informacia mosarCelis mier sasamarTlo saqmis warmoebis dawyebis Sesaxeb da Zalian
cnobili satelevizio gadacema gamoiyenes imisaTvis, rom maTi pop-jgufisa da sim-
Reris mimarT sazogadoebisa da, zogadad, mosaxleobis yuradReba (mosaxleobis
sxvadasxva fenaSi, mag., `TineijerebSi") damatebiT gazrdiliyo. saqmis Sinaarsi da
sasamarTlos dasabuTeba ix.: NJW 1994, H. 30, S. 1963-64.

xelovnebis Tavisufleba da misi mniSvneloba
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tereso (samarTlebriv) istorias. Tavdapirvelad aucilebelia dawvrilebiT
gavecnoT saqmis Sinaarss, raTa naTeli warmodgena Segveqmnas am metad rTu-
li saqmis yvela detalze.

Tomas manis Svilma, germaniaSi sakmaod cnobilma mweralma, klaus man-
ma, 1936 wels holandiaSi gamoaqveyna Tavisi nawarmoebi - `mefisto _ erTi
karieris romani”. es Txzuleba 1956 wels gamoica aRmosavleT berlinSi. 1963
wlisaTvis ki misi gamocema gfr-Si mzaddeboda. romanSi asaxuli iyo uni-
Wieresi msaxiobis, hendrik hofgenis, aRmasvla, romelic uaryofs Tavis
politikur Sexedulebebs, gawyvets yovelgvar adamianur kavSirebs da
moiSorebs eTikur Tvisebebs, raTa nacional-socialistur xelisuflebas
Seekras da gaikeTos xelovanis brwyinvale kariera. klaus mani Tavisi roma-
nis mTavar gmirs axasiaTebda sityvebiT: mas ara aqvs nebisyofa, mas axasi-
aTebs mxolod pativmoyvareoba, gandidebis mania da narcisizmi; is ̀ ar aris
adamiani, igi mxolod komediantia”.

klaus mans am personaJis prototipad gamoyenebuli hyavda gustav
grundgensis pirovneba. es iyo saxelganTqmuli msaxiobi, 1934-45 wlebSi ber-
linis msaxiobTa saxlis, 1945 wlidan sikvdilamde (1963) ki _ dasavleT ger-
maniis msaxiobTa saxlebis intendanti. 20-ian wlebSi grundgensi megobrob-
da klaus manTan, colad moiyvana misi da, romelsac mokle xanSi gaSorda.
romanis mTavari gmiris, hendrik hofgenis, mravali niSani _ garegnuli
Sesaxedaoba, piesebi, romlebSic is mTavar rolebs ganasaxierebda, da maTi
qronologiuri Tanamimdevroba, prusiis saxelmwifo sabWos wevroba da gen-
eral-intendantis Tanamdebobaze daniSvna Seesabameboda grundgensis gar-
egnobasa da mis mier ganvlil cxovrebiseul gzas. romanSi aseve moqmedebd-
nen pirebi grundgensis maSindeli axlo wridan. grundgensisa da romanis
mTavari gmiris urTierTobis Taobaze klaus manma 1942 wels aRniSna, rom
mas Tavisi yofili siZe miaCnda ̀ idealur moRalated”, cinizmisa da korufci-
is gansaxierebad. misi sasircxvilo dideba imdenad momxiblavi iyo, rom man,
klaus manma, gadawyvita `mefisto-grundgensis” portreti gamoesaxa sat-
irul romanSi. Tumca mogvianebiT man romans daurTo ganmarteba, rom yvela
personaJi iyo zogadi tipi da ara prototipi.

grundgensis sarCelis safuZvelze, romelic misi sikvdilis Semdeg
Svilma gaagrZela, sasamarTlom akrZala nawarmoebis gamoqveyneba gfr-Si,
radgan, sasamarTlos azriT, grundgensis pirovneba, romelic aSkarad pro-
totipad iyo gamoyenebuli, klaus manis mier gamogonili niSan-TvisebebiTa
da detalebiT, ZiriTadad, negatiurad iyo warmodgenili. aq sasamarTlom
ixelmZRvanela Cvens mimoxilvaSi aRwerili principiT, romlis mixedviTac,
Tuki xelovanma mocemuli pirovneba sinamdvilesTan maqsimalurad miaxloe-
bulad warmosaxa da, amasTan, mis saxes daamata uaryofiTi Tvisebebi da xas-
iaTis niSnebi, am SemTxvevaSi xelovani gansakuTrebiT intensiurad ereva
mis pirovnul uflebaSi. sasamarTlom aRniSna, rom Tumca romani warmoad-
gens xelovnebis qmnilebas, magram, imavdroulad, igi aris ̀ paskvili roma-
nis formiT” da Seicavs zepir Seuracxyofasa da ciliswamebebs. germaniis
federalurma sakonstitucio sasamarTlom ZalaSi datova es gadawyvetile-
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ba (xmaTa Tanabrad gayofis gamo: 4 _ 4) da aRiara saerTo sasamarTlos zemox-
senebuli Sefasebebi, rac avtomaturad niSnavs pirovnebis dacvisa da grund-
gensis xsovnis upiratesobas xelovnebis Tavisuflebis mimarT. federalur-
ma sakonstitucio sasamarTlom am safuZvliT uaryo romanis gamoqveynebis
akrZalvis winaaRmdeg mimarTuli gamomcemlis sakonstitucio sarCeli.

aRweril saqmesTan dakavSirebiT, aucilebelia aRiniSnos Semdegi: erTi
mxriv, aSkaraa, rom saqme metad rTuli iyo. rogorc Sinaarsidan Cans, imde-
nad Zneli gaxda saerTo azramde misvla, rom federalur sakonstitucio
sasamarTloSi mosamarTleTa Soris xmebi Tanabrad gaiyo. Sedegad, sasamarT-
lom ver daadgina, ewinaaRmdegeboda Tu ara saerTo sasamarTlos gadaw-
yvetileba romanis gamoqveynebis akrZalvis Sesaxeb germaniis ZiriTad kan-
ons. mxolod xmebis Tanabrad gayofis gamo darCa ZalaSi saerTo sasamarT-
los gadawyvetileba; meore mxriv, zemoaRniSnulidan gamomdinare, advilad
SesaZlebelia saqme sxvagvarad gadawyvetiliyo, anu mosamarTleTa umrav-
lesobas CaeTvala, rom, miuxedavad grundgensis pirovnebis Taviseburad
(da Tundac uaryofiTad) warmosaxvisa, upiratesoba mainc xelovnebis
Tavisuflebis dacvisaTvis unda mieniWebinaT, radgan grundgensi, saqveyn-
od cnobili da didi gavlenis mqone pirovneba, rogorc sajaro piri (anu e.w.
`absoluturi istoriuli pirovneba”) iZulebuli iyo moeTmina da Seguebo-
da masze garkveulwilad damaxinjebuli da gazviadebuli ambis gavrcele-
bas. savaraudoa, rom romanis avtoris grundgensTan urTierTobis de-
talebma (raki isini erTmaneTs icnobdnen da mcire xans enaTesavebodnen
kidec) da misma komentarebma, romlebSic is aSkarad miuTiTebda grundgen-
sze, rogorc prototipze, da sruliad uaryofiTad axasiaTebda mas, rogorc
pirovnebas, sasamarTlos wevrebs Soris zemoxsenebuli azrTa uTanxmoeba
gamoiwvia, ris Sedegadac, faqtobrivad, federaluri sakonstitucio sasa-
marTlos doneze ver gairkva, Tu aseT SemTxvevaSi romel kolidirebul sa-
marTlebriv sikeTes unda miscemoda upiratesoba.18

4. dabolos, Zalian mokled kidev erTi saqmis Sesaxeb, romelic sa-
frangeTis erT-erT sasamarTlos hqonda warmoebaSi. saqme exeba afiSas,
rogorc konkretuli kinofilmis reklamas, romelic, rogorc Cvens mimox-
ilvaSi aRvniSneT, xelovnebis Tavisuflebis ZiriTadi uflebiT aris daculi.

safrangeTSi kaTolikeTa erT-erTi jgufi iTxovda berZnuli war-
moSobis frangi reJisoris, konstantin kosta gavrasis, axali filmis - ̀ amin”,
sareklamo afiSis akrZalvas. afiSaze gamosaxuli iyo svastikisa da jvris
kombinacia, filmi ki mogviTxrobs nacistebis mbrZaneblobis periodSi ka-
Tolikuri eklesiis istoriis saidumloebiT mocul epizodebze. mosarCele-
Ta azriT, afiSa maT religiur grZnobebs Seuracxyofda, radgan ̀ masze er-
Tad aris mocemuli absoluturi siZulvilisa da absoluturi siyvarulis
simboloebi”. bunebrivia, rom aseTi argumentiT xelovnebis Tavisuflebis
winaaRmdeg galaSqrebas namdvilad ara aqvs perspeqtiva. sasamarTlom

18 saqmis Sinaarsi ix.: Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Bd. 1-
100), Hrsg. J. Schwabe, 7. Aufl.,  Hamburg, 2000.

xelovnebis Tavisufleba da misi mniSvneloba
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19 saqmis Sesaxeb mokle informacia ix.: gazeTi `alia", 2-4 marti, N-26, 2002.

sruliad samarTlianad gadawyvita, rom, jer erTi, ar arsebobs kanoni, anu
samarTlebrivi safuZveli, romlis mixedviTac, SesaZlebeli iqneboda afiSe-
bis gavrcelebis akrZalva. da, meore, rac Seexeba afiSis Sinaarss, aseve dauS-
vebelia dawesdes konkretuli normebi, Tu ra unda gamoisaxos afiSaze da
ra - ara. ufro zustad, dauSvebelia imis dadgena, jvari romel sagnebsa Tu
simboloebTan erTad da ra mdgomareobaSi unda gamoisaxos afiSaze. yoveli
afiSa gamoxatavs misi avtoris, anu xelovanis warmodgenas konkretuli fil-
mis (Tu speqtaklis) Sesaxeb da am xelovanis fantaziis nayofia. amdenad,
afiSis gavrcelebis akrZalva an misi Sinaarsis Secvlis moTxovna xelovanTa
SemoqmedebiTi Tavisuflebis SezRudvas niSnavs, rac dauSvebeli da anti-
konstituciuria. saqmis ganmxilvelma sasamarTlom swored aseTi dasabuTe-
biT ar daakmayofila aRniSnuli sarCeli.19

VI. daskvna

am mokle mimoxilvaSi SeZlebisdagvarad ganvixileT saqarTvelos kon-
stituciiT garantirebuli xelovnebis Tavisuflebis ZiriTadi uflebis
yvela mTavari maxasiaTebeli niSani da analizis, gansakuTrebiT ki konkre-
tul saqmeTa Sinaarsis ganxilvis, Sedegad warmoCnda misi mniSvneloba. Sesa-
Zloa saqarTvelos saerTo sasamarTloebSi an sakonstitucio sasamarTlo-
Si xelovnebis TavisuflebasTan dakavSirebuli saqmeebis ganxilvisas mosa-
marTleebma gamoiyenon kidec am mimoxilvaSi mocemuli analizi. Tumca gac-
ilebiT mniSvnelovani iqneba is, rom aseTi saqmeebis ganxilvis Sedegad mo-
samarTleebma TavianTi gadawyvetilebebiT SeZlon xelovnebis Tavisufleb-
is Sesaxeb saqarTvelos konstituciaSi mocemuli debulebebis oficial-
uri ganmarteba, riTac sayovelTaod cnobili gaxdeba mocemuli ZiriTadi
uflebis didi mniSvneloba.
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gaeros uSiSroebis sabWos N1373(2001)

rezolucia da saqarTvelos valdebulebebi

adamianis uflebaTa sferoSi

goCa lorTqifaniZe

1. Sesavali

2001 wlis 11 seqtembers aSS-Si ganxorcielebuli teroristuli aqteb-
is Sedegad gansakuTrebuli simwvaviT wamoiWra saerTaSorisosamarTlebrivi
wesrigis arsebuli saxiT funqcionirebis sakiTxi. es, upirveles yovlisa,
gamoixata Tavdacvis uflebis farglebSi arasaxelmwifoebrivi aqtorebis,
anu teroristuli jgufebis winaaRmdeg Zalis gamoyenebis formalizebiT
uSiSroebis sabWos N1368(2001) da N1373(2001) rezoluciebis saxiT. saerTa-
Soriso Tanamegobroba dadga rTuli amocanis winaSe _ rogor SeuTavsos
terorizmis winaaRmdeg brZolis RonisZiebebi adamianis uflebaTa dacvis
aucilebel moTxovnas. aRniSnuli sakiTxi xSirad ganixileba rogorc dapir-
ispireba pirovnul uflebebsa da Tavisuflebebsa da sazogadoebis usafrTx-
oebis interesebs Soris. sinamdvileSi aseTi dapirispireba arakoreqtulia,
radgan adamianis uflebaTa saerTaSoriso samarTali da humanitaruli sa-
marTali struqturulad sakmaod kargad arian aRWurvili e.w. sagangebo
mdgomareobaTa regulirebisaTvis.1

am mimarTebiT gansakuTrebiT mniSvnelovani da sainteresoa gaero-s
uSiSroebis sabWos mier miRebuli N1373(2001) rezoluciis ganxilva, romel-
ic gansazRvravs terorizmis winaaRmdeg antiteroristuli koaliciisa da,
mTlianobaSi, saerTaSoriso Tanamegobrobis Zalisxmevis politikur da sa-
marTlebriv safuZvlebs. rezoluciaSi mocemuli politikur-samarT-
lebrivi reJimi mniSvnelovan zegavlenas axdens saerTaSorisosamarT-
lebrivi urTierTobebis sistemaze, gansakuTrebiT, adamianis uflebaTa
saerTaSoriso xelSekrulebebis implementaciaze. ufro metic, saerTa-
Soriso samarTlis analitikosebis azriT, N1373(2001) rezoluciam Tavisi
yovlismomcvelobis ambiciiT erTgvarad daCrdila kidec gaeros gener-
aluri asambleis meeqvse (samarTlebrivi) komitetis saqmianoba, romelic
terorizmis winaaRmdeg brZolis sferoSi saerTaSorisosamarTlebriv xe-
lSekrulebaTa SemuSavebis ZiriTad organos warmoadgenda. am mosazrebas
ganamtkicebs TviT rezoluciis ena, romelic ufro saerTaSorisosamarT-
lebrivi xelSekrulebebisTvis aris damaxasiaTebeli.2

N1373(2001) rezoluciis analizi Semdegi mniSvnelovani momentebis
gamoyofis saSualebas iZleva:

1 ixileT gaeros adamianis uflebaTa uzenaesi komisris, qalbaton meri robinsonis
gamosvla adamianis uflebaTa komisiis 2002 wlis 20 martis sxdomaze.
2 1373(2001) rezoluciaSi gamoyenebulia konstruqcia:`saxelmwifoebi valdebulia ..
(States shall…
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a) aSS-Si 11 seqtembers momxdari da, saerTod, msgavsi nebismieri ter-
oristuli aqtis Sefaseba, rogorc „safrTxe saerTaSoriso mSvidobisa da
usafrTxoebisaTvis“ naTelyofs saerTaSoriso Tanamegobrobis midgomas
teroristul dajgufebaTa da maTi mfarveli saxelmwifoebis winaaRmdeg
gamoyenebul iqnes gaero-s wesdebis VI I TaviT gaTvaliswinebuli RonisZie-
bebi, sanqciebisa da Zalis gamoyenebis CaTvliT;

b) aRsaniSnavia, rom rezoluciaSi saxelmwifoTa individualuri da
koleqtiuri Tavdacvis ufleba mocemulia ara marto saxelmwifoebis, aramed
arasaxelmwifoebriv elementebTan (teroristul organizaciebTan) mima-
rTebiT;

g) xazgasmulia kavSiri, erTi mxriv, teroristul aqtebsa da, meore
mxriv, Seuwynareblobasa da eqstremizms Soris; Tu gaviTvaliswinebT, rom
Tavdacvis ufleba saxelmwifos mier gamoiyeneba sxva saxelmwifos winaaRm-
deg ganxorcielebuli agresiisas, SesaZlebelia CaiTvalos, rom rezolu-
cia mianiSnebs aseTi gagebis transformaciaze;

d) mkafiod gansazRvrulia yoveli saxelmwifos valdebuleba Tavi
Seikavos sxva saxelmwifos winaaRmdeg mimarTuli teroristuli aqtebis
organizebis, provocirebis, aqtebis ganxorcielebaSi monawileobisagan, ar
dauSvas sakuTar teritoriaze teroristuli saqmianoba;

e) rezolucia miRebulia gaero-s wesdebis VI I Tavis safuZvelze, rac
ganapirobebs mis savaldebulo xasiaTs. mniSvnelovania, rom VI I Tavis mixed-
viT gadawyvetilebis Semcveli rezoluciis miRebisas masSi Camoyalibebul
valdebulebebs upiratesi Zala aqvT, konkretuli saxelmwifos nebismier
sxva saerTaSorisosamarTlebriv valdebulebebTan SedarebiT (gaeros wes-
debis 103-e muxli);

v) terorizmis winaaRmdeg brZolis procesSi saxelmwifoTa valdebule-
bebi farTodaa gansazRvruli da moicavs teroristuli aqtebis Tavidan
acilebasa da aRmofxvras, maTi finansirebis aRkveTas, teroristuli aqte-
bis Segnebulad dafinansebis kriminalizaciis, teroristebisa da maTi xe-
lSemwyobebis finansuri aqtivebis gayinvas, saxelmwifoTa teritoriebidan
finansuri saSualebebis teroristebisaTvis gadacemis, agreTve, teror-
istebis nebismieri formiT, maT Soris politikuri da diplomatiuri mx-
ardaWeris ardaSvebis RonisZiebebs;

z) rezolucia saxelmwifoebs avaldebulebs gacvalon informacia ter-
oristebis saqmianobisa da maTi gadaadgilebis Sesaxeb, agreTve iTanamSrom-
lon teroristuli aqtebis gamoZiebis saqmeSi. xazgasmulia aseve saxelmwi-
foebis mier RonisZiebaTa gatarebis aucilebloba Sidasaxelmwifoebrivi
da saerTaSoriso samarTlis mixedviT, raTa ar iqnes daSvebuli teroris-
tuli aqtebis ganmaxorcieleblebis, organizatorebis an xelSemwyobebis
mier ltolvilis statusis borotad gamoyeneba da politikuri motiviT uari
ar eTqvas Txovnas maTi eqstradiciis Taobaze;

T) rezolucia saerTaSoriso terorizms ganixilavs narkotikebiTa da
iaraRiT vaWrobasTan, aseve „fulis gaTeTrebasTan“ kavSirSi. masSi gamoxat-
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ulia mowodeba saxelmwifoebisadmi SeuerTdnen saerTaSoriso konvencie-
bs terorizmis winaaRmdeg brZolis Sesaxeb;

rezoluciis Sesrulebaze zedamxedvelobas uzrunvelyofs uSiSroe-
bis sabWos wevrebisagan Semdgari komiteti terorizmis sakiTxebze, romel-
sac Tavmjdomareobs didi britaneTis warmomadgeneli. mas sami moadgile
hyavs, maT Soris ruseTis federaciis warmomadgeneli. wevri-saxelmwifoe-
bisaTvis teqnikuri eqspertiziT daxmareba komitetis saqmianobis erT-erTi
ZiriTadi mimarTulebaa.

aRsaniSnavia, rom 157-ma saxelmwifom, maT Soris saqarTvelom,3 dadge-
nil vadaSi warudgina angariSi gaero_s rezoluciis Sesrulebis Sesaxeb.

2. N1373(2001) rezoluciisa da adamianis uflebaTa saerTa-

Soriso valdebulebaTa Tanafardoba

saerTaSoriso samarTlis specialistebisaTvis kargad cnobili gaeros
wesdebis 103-e muxli adgens wesdebiT gansazRvruli valdebulebebis pri-
mats gaeros wevr-saxelmwifoTa sxva saerTaSoriso xelSekrulebebiT
gaTvaliswinebul valdebulebebTan mimarTebiT.4 es sulac ar niSnavs, rom
gaeros uSiSroebis sabWos mier wesdebis VI I Tavis safuZvelze miRebul re-
zoluciaSi ganmtkicebuli valdebulebebi avtomaturad aCerebs yvela sxva
saerTaSorisosamarTlebrivi normis moqmedebas.

gaeros wesdebis VI I Tavis safuZvelze miRebuli nebismieri rezoluci-
is, konkretul SemTxvevaSi N1373(2001) rezoluciis analizisas aucilebe-
lia Semdegi ori momentis gaTvaliswineba:

1) wesdebis 103-e muxlis efeqti SezRudulia erga omnes valdebulebe-
bis mimarT. miuxedavad uSiSroebis sabWos rezoluciis moTxovnebisa, misi
implementaciisaTvis, magaliTad, absoluturad dauSvebelia wamebis gamoy-
eneba saxelmwifoTa mier, radgan es ukanaskneli saerTaSoriso samarTlis
imperatiul normas warmoadgens;

2) rezoluciiT gaTvaliswinebuli valdebulebebis dadgenisas, wesde-
bis 103-e muxlTan erTad, aucilebelia konkretuli rezoluciis Sinaarsis
dadgena, romelic awesebs rezoluciisa da saxelmwifoTa sxva saerTaSori-
sosamarTlebrivi valdebulebebis urTierTmimarTebis parametrebs.

N1373(2001) rezoluciis preambulis me-5 punqtSi gaeros uSiSroebis
sabWo adasturebs ̀  wesdebis Sesabamisad, (avtoris xazgasma) saerTaSoriso
mSvidobisa da uSiSroebisaTvis teroristuli aqtebiT gamowveul safrTxe-
Ta winaaRmdeg nebismieri saSualebiT brZolis saWiroebas~.5 aseve mniSvnelo-

3 ixileT gaero-s uSiSroebis sabWos dokumenti S/2002/3  2 January 2002, annex, Report
from Georgia, submitted pursuant to paragraph 6 of resolution 1373 (2001).
4 gasaTvaliswinebelia isic, rom saqarTvelos saerTaSoriso xelSekrulebebis Sesax-
eb saqarTvelos 1997 wlis 16 oqtombris kanonis 6(2) muxlis Tanaxmad, `saqarTvelos
saerTaSoriso xelSekrulebas, Tu igi ar ewinaaRmdegeba saqarTvelos konstitucias,
aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi aqtebis mimarT.~
5 S/Res/1373(2001), 28 September 2001.
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vania, rom uSiSroebis sabWo antiteroristul RonisZiebebis gatarebis pro-
cesSi aqcents akeTebs saxelmwifoTa TanamSromlobasa da terorizmis sak-
iTxebze Sesabamisi saerTaSoriso konvenciebis srul Sesrulebaze.6 am saer-
TaSoriso konvenciebis farglebs gareT damatebiTi antiteroristuli
RonisZiebebis gatarebis SemTxvevaSic saxelmwifoebma unda gamoiyenon sa-
marTlebrivi saSualebebi (xazgasma avt.)7. am formulirebebs kidev ufro
aZlierebs N1373(2001) rezoluciis ZiriTadi nawilis 3 (f) punqti, romelSic
uSiSroebis sabWo mouwodebs saxelmwifoebs ̀ ltolvilis statusis miniWe-
bamde ganaxorcielon Sesabamisi RonisZiebebi erovnuli da saerTaSoriso
samarTlis Sesabamisi debulebebis, maT Soris adamianis uflebaTa saerTa-
Soriso standartebis Sesabamisad (xazgasma avt.), raTa gaarkvion, rom TavS-
esafris maZiebeli ar gegmavs teroristul aqts, xeli ar Seuwyvia an monawi-
leoba ar miuRia mis ganxorcielebaSi~.

amrigad, naTelia, rom N1373(2001) rezoluciiT gaTvaliswinebuli moTx-
ovnebis Sesruleba unda moxdes saerTaSoriso samarTlis, kerZod ki, adami-
anis uflebaTa saerTaSoriso samarTlis farglebSi, rac gulisxmobs maT Ses-
rulebas adamianis uflebaTa sferoSi moqmedi saerTaSoriso xelSekrule-
bebis Sesabamisad.

3. N1373(2001) rezolucia da saqarTvelo

3.1. teroristuli danaSaulebis Semadgenlobis sakiTxi

marTalia, teroristuli danaSaulebis Semadgenlobis sakiTxi uSualod
sisxlis samarTlisa da marTlmsajulebis gansjadia, magram misi arasaTana-
do konkretizacia realurad qmnis antiteroristuli kampaniis farglebSi
terorizmsa an mis xelSewyobaSi eWvmitanili pirebis uflebebis darRvevis
safrTxes.

rogorc es gaeros antiteroristuli komitetisaTvis saqarTvelos mier
miwodebul angariSSia miTiTebuli, saqarTvelo 12 ZiriTadi antiteroris-
tuli konvenciidan mxolod 5-is monawilea.8 N1373(2001) rezoluciis Ses-
rulebis TvalsazrisiT, aucilebelia yvela 12-ve konvenciasTan SeerTeba,
raTa maTSi gaTvaliswinebuli teroristuli danaSaulebis saxeebi, Tu isini
ar konkretdeba Sesabamisi kanonmdeblobiT, saqarTvelos konstituciis me-
6 muxlis mixedviT, qveynis samarTlebrivi sistemis nawili gaxdes. pirvel
rigSi, aucilebelia, rom saqarTvelom moaxdinos terorizmis dafinansebis
aRkveTis 1999 wlis 9 dekembris saerTaSoriso konvenciis ratificireba. gar-
da amisa, Tu gaviTvaliswinebT saqarTvelos sasamarTloebis mier saxelmwi-
fosaTvis ZalaSi Sesuli saerTaSoriso xelSekrulebebis uSualod gamoy-
enebis Tavis aridebis praqtikas, albaT, umjobesia N1373(2001) rezolucia-
Si mocemuli aqtebis kriminalizacia saqarTvelos sisxlis samarTlis kode-

6 ixileT 1373(2001) rezoluciis preambulis me-7 punqti.
7ix. iqve, me-8 punqti.
8 ixileT gv. 3, Report of Georgia submitted pursuant to paragraph 6 of resolution 1373 (2001), S/
2002/3, January 2, 2002.
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qsiT an terorizmTan brZolis calke, kompleqsuri kanoniT SemuSavdes,
rogorc es bevrma qveyanam gaakeTa.9

mniSvnelovania agreTve valdebuleba, romelic iTvaliswinebs: ̀ im pire-
bis fondebisa da sxva finansuri aqtivebisa Tu ekonomikuri resursebis
dauyovnebliv gayinvas, vinc Cadis an cdilobs Caidinos teroristuli aqti,
monawileobs an xels uwyobs teroristuli aqtis ganxorcielebas; warmonaqm-
nebis [fondebisa da sxva finansuri aqtivebisa Tu ekonomikuri resursebis
dauyovnebliv gayinvas], romlebic aseTi pirebis sakuTrebaSia an maT mier
kontroldeba pirdapir an arapirdapir; warmonaqmnebisa da pirebis [fonde-
bisa da sxva finansuri aqtivebisa Tu ekonomikuri resursebis dauyovnebliv
gayinvas], romlebic moqmedeben zemoxsenebuli pirebisa da warmonaqmnebis
saxeliT an maTi miTiTebebiT, im fondebis CaTvliT, romlebic miRebulia an
warmoSobilia sakuTrebidan, romelsac floben an pirdapir an arapirdapir
akontroleben aseTi pirebi da maTTan dakavSirebuli pirebi~ (muxli 2(c)).
aRsaniSnavia, rom N1373(2001) rezoluciaSi mocemuli danaSaulebis Semad-
genlobis aucilebeli elementia subieqturi mxare, e.i. danaSaulia ara da-
jgufebisa Tu pirisaTvis gaweuli finansuri daxmareba, aramed igive aqti,
roca igi xorcieldeba Segnebulad an imis gacnobierebiT, rom gamoyenebu-
li iqneba teroristuli aqtebis gansaxorcieleblad.

saqarTvelos sisxlis samarTlis kodeqsi srulad ar icnobs N1373(2001)
rezoluciaSi mocemul danaSaulTa saxeebs. misi 328-e muxli (ucxo qveynis
teroristul organizaciaSi an ucxoeTis kontrols daqvemdebarebul aseT
organizaciaSi gaerTianeba an daxmareba) Zalze farToa da ar SeiZleba Cai-
Tvalos, rom Seesabameba antiteroristuli rezoluciis moTxovnebs.

pirvel rigSi, sagrZnobi gansxvavebaa danaSaulis obieqturi mxaris max-
asiaTeblebSi. zemoaRniSnuli normis dispoziciaSi miTiTebulia teroris-
tul organizaciaSi gawevrianebaze an misTvis daxmarebaze, rodesac re-
zoluciis 1-li punqtis (b) qvepunqtis mixedviT, dasjadi unda gaxdes ter-
oristuli aqtebis ganxorcielebis finansuri saSualebebiT Segnebuli
uzrunvelyofa an finansuri saSualebebis Segroveba. gamosavali arc re-
zoluciis 1-li punqtis (b) qvepunqtSi mocemuli qmedebis saqarTvelos sisx-
lis samarTlis kodeqsis 323-e muxliT (terorizmi) kvalificirebaSia, rad-
gan am SemTxvevaSi daxmareba sisxlissamarTlebrivi deliqtia maSin, rode-
sac ukve saxezea teroristuli aqtis ganxorcielebis mcdeloba. amave dros,
xazi unda gaesvas imas, rom rezoluciis 1-li punqtis (b) qvepunqti eyrdno-
ba terorizmis dafinansebisaTvis saerTaSoriso konvenciis me-2 da me-4 mux-
lebs, romelTa mixedviT, terorizmis dafinanseba TavisTavad dasrulebu-
li danaSaulebrivi aqtia, Tu pirs Segnebuli aqvs, rom igi finansuri saSu-
alebebiT uzrunvelyofs an agrovebs aseT saSualebebs teroristuli aqte-
bis ganxorcielebis mizniT. amrigad, aseTi saxis danaSaulis kvalificireb-

9 magaliTisTvis ixileT:A Bill to amend the UK Anti-terrorism, Crime and Security Act 2000,
aseve Canada Anti-terrorist Act 2001.
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isaTvis aucilebeli ar aris imis dadgena, realurad gamoiyenes Tu ara Se-
grovebuli finansuri saxsrebi teroristuli aqtisaTvis.10

Sesabamisad, problemuria imis mtkiceba, rom saqarTvelos kanonmde-
bloba iTvaliswinebs N1373(2001) rezoluciis 1(c) da 1(d) punqtebiT gaTval-
iswinebul RonisZiebebs.11 saqarTvelos kanonmdebloba, fulis gaTeTrebis
winaaRmdeg brZolasTan dakavSirebiT, ver uzrunvelyofs am muxlebis moTx-
ovnebis Sesrulebas imdenad, ramdenadac terorizmis dafinanseba SesaZloa
moxdes savsebiT legaluri wyaroebis, magaliTad, saqvelmoqmedo da human-
itaruli organizaciebis fondebis gamoyenebiT. es ki niSnavs imas, rom sax-
elmwifom gansakuTrebuli sifrTxile unda gamoiCinos, raTa uzrunvelyos
finansuri saxsrebis monitoringi ise, rom ar Seilaxos adamianis piradi cx-
ovrebisa da qonebis mSvidobianad gankargvis uflebebi.

saqarTvelos mier antiteroristuli komitetisaTvis wardgenil an-
gariSSi saqarTvelos finansTa saministrom warmoadgina terorizmSi eWvmi-
tanil pirTa da organizaciaTa sia. amasTan, ZalaSia saqarTvelos finansTa
ministris brZanebuleba, romelic krZalavs im pirebsa da organizaciebTan
TanamSromlobas, romlebic dakavSirebuli arian teroristul saqmi-
anobasTan.12 gaurkvevelia, arsebobs Tu ara samarTlebrivi aqtiT gan-
sazRvruli kriteriumebi piris an organizaciis terorizmSi eWvmitanilebis siaSi
Sesayvanad da, Sesabamisad, maTi aqtivebis an safinanso resursebis gasayinad.

aseTi samarTlebrivi vakuumis arsebobisas, mxolod finansTa ministris
diskreciuli uflebis safuZvelze organizaciebisa da pirebis identi-
ficireba da maTi aqtivebis gayinva saqarTvelos daayenebs adamianis ufle-
bebis evropis konvenciis pirveli damatebiTi oqmis 1-li muxlis darRvevis
safrTxis winaSe, romelic gulisxmobs nebismieri fizikuri an iuridiuli
piris uflebas mSvidobianad gankargos Tavisi qoneba.

3.2. ltolvilis statusis miniWebis sakiTxi

rogorc aRiniSna, N1373(2001) rezoluciis 3(f) punqti saxelmwifoebisa-
gan moiTxovs ar mianiWon ltolvilis statusi teroristul saqmianobaSi
Cabmul pirebs.

mocemuli sakiTxis analizisas, mizanSewonilia gamovyoT ori aspeqti:
pirveli, rodesac piri, romelmac xeli Seuwyo an Caidina teroristuli dan-
aSauli, faqtobrivad, avtomaturad xvdeba ltolvilebis Sesaxeb Jenevis
1951 wlis konvenciis 1(f) muxlis moqmedebis qveS, romelic konvenciis dacvis
reJimidan iRebs pirebs, vinc Caidina samxedro danaSauli, danaSauli mSvi-
dobis, adamianobis winaaRmdeg an arapolitikuri danaSauli.13 ufro rTu-

10 damatebiT ixileT Informal Paper prepared by Dr. Walter Gehr (the Spokesman of the Counter-
Terrorism Committee’s group of Experts), presented at a briefing with Member States on 4 April 2002.
11 ibidem, supra 8.
12 ixileT gv. 3, Report of Georgia submitted pursuant to paragraph 6 of resolution 1373 (2001), S/
2002/3, January 2, 2002, gv. 5.
13 saqarTvelo 1951 wlis ltolvilTa Sesaxeb konvenciis mxarea, xolo 1(f) muxli
ltolvilTa Sesaxeb saqarTvelos kanonis 1(2) muxlis analogiuria.
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lia is SemTxvevebi, rodesac TavSesafris maZiebeli danaSaulis Cadenis
procesSia da masze saTanado informacia ar arsebobs. Tu aseTma pirma mainc
moaxerxa saqarTveloSi ltolvilis statusis miReba, igive konvencia,
erovnuli usafrTxoebis an sazogadoebrivi wesrigis interesebidan gamom-
dinare, uSvebs misi gaZevebis SesaZleblobas, Tumca aucileblad garkveu-
li proceduruli garantiebis sruli dacviT.

`ltolvilTa Sesaxeb” saqarTvelos kanonis me-8 muxli iTvaliswinebs
aseTi pirebis uflebebis dacvis samarTlebriv garantiebs, kerZod, ̀ saxelm-
wifo organoebisa da Tanamdebobis pirTa gadawyvetilebani, romlebic lax-
aven saqarTvelos kanonmdeblobiT dadgenil ltolvilTa uflebebs, Sei-
Zleba gasaCivrdes sasamarTloSi saqarTvelos kanonmdeblobiT dadgenili
wesiT~. analogiurad, `ucxoelTa samarTlebrivi mdgomareobis Sesaxeb”
saqarTvelos kanonis 28(4)-e muxliT, ̀ gadawyvetileba saqarTvelodan ucx-
oelTa gaZevebis Taobaze SeiZleba gasaCivrdes sasamarTlo wesiT~. mniS-
vnelovania imis xazgasma, rom adamianis uflebaTa saerTaSoriso samarTlis,
kerZod, adamianis uflebaTa evropis konvenciis me-13 muxlis moTxovnebis
Sesabamisad, es saSualebebi unda iyos efeqtiani, e.i. piri, romlis mimarT gaZeve-
bis gadawyvetileba xorcieldeba, unda iyos informirebuli gadawyvetileb-
is, aseve, im samxilis Sesaxeb, romlis safuZvelzec miiRes gadawyvetileba. yove-
live amis mizania pirisaTvis efeqtiani dacvis uflebis uzrunvelyofa.

nebismier SemTxvevaSi, rezoluciis 1-li punqtis (f) qvepunqtSi miTiTe-
buli kategoriis pirebis Sesaxeb gadawyvetilebis miRebisas, saxelmwifo
ar Tavisufldeba ardabrunebis (non-refoulement) fundamenturi valdebuleb-
isagan, romelic saerTaSorisosamarTlebriv Cveulebad Camoyalibda. dauS-
vebelia piris dabruneba im qveyanaSi, sadac safrTxe SeiZleba Seeqmnas mis
sicocxlesa da Tavisuflebas. saqarTvelosTan mimarTebiT, es principi gan-
mtkicebulia 1984 wlis wamebisa da sxva sastiki, araadamianuri an damam-
cirebeli mopyrobisa da dasjis winaaRmdeg saerTaSoriso konvenciisa da
ltolvilTa statusis Sesaxeb 1951 wlis konvenciis me-3 muxlebis moTxovnebiT.

3.3. antiteroristuli RonisZiebebi da adamianis uflebaTa dacvis
reJimi

terorizmTan brZola, N1373(2001) rezoluciis konteqstSi, am movle-
nis kompleqsurobisa da damangreveli potencialis gaTvaliswinebiT, auci-
lebels xdis sagangebo RonisZiebebis gatarebas, risTvisac samoqalaqo da
politikur uflebaTa saerTaSoriso paqti iseve, rogorc adamianis ufle-
baTa evropis konvencia, or reJims iTvaliswinebs: omis an sxva sazogadoe-
brivi sagangebo mdgomareobisas saxelmwifos SeuZlia gadauxvios am aqte-
biT gansazRvrul valdebulebebs an SezRudos uflebebi am saerTaSoriso
samarTlebriv aqtebSi gaTvaliswinebul safuZvelze. orive SemTxvevaSi gatare-
buli RonisZiebebi unda iyos gamWvirvale, proporciuli da aucilebeli.14

14 ixileT:Introductory Statement by Mary Robinson, United Nations Commissioner for Human
rights, Commission on Human Rights, 58th session, 20 March 2002, Item 4.
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samoqalaqo da politikur uflebaTa saerTaSoriso paqti da adamianis
uflebaTa evropis konvencia moqmedebis sakmaod did Tavisuflebas, e.w. ̀ Se-
fasebis [farTo] farglebs~ (wide margin of appreciation) utoveben saxelmwifos
RonisZiebebis gasatareblad, rodesac sazogadoebis usafrTxoeba riskis
qveS dgeba, Tumca, mTlianobaSi, saxelmwifos qmedeba rCeba adamianis ufle-
baTa komitetisa da adamianis uflebaTa evropuli sasamarTlos kontrolis
qveS. terorizmTan dakavSirebuli adamianis uflebaTa komitetisa15 da
strasburgis organoTa iurisprudencia sakmaod Tanmimdevrulia, Tumca
strasburgis organoebi, konvenciis muxlebis moqnili interpretaciiT,
cdiloben sakonvencio reJimi SeinarCunon ucvlelad, raTa saxelmwifoebs
naklebad hqondeT miswrafeba terorizmis winaaRmdeg RonisZiebebis ga-
tarebisas gamoiyenon adamianis uflebaTa evropis konvenciis me-15 muxli
(gadaxveva sagangebo mdgomareobis dros). magaliTad, broganis saqmeSi16 ko-
mpetentur sasamarTlo organos winaSe wardgenamde terorizmSi eWvmita-
nilis dakavebis periodis Sefasebisas, adamianis uflebaTa evropulma ko-
misiam ganasxvava ̀ normaluri~ da ̀ sagangebo“ (specialuri) garemoebebi da
terorizmi sagangebo garemoebas miakuTvna. terorizmTan dakavSirebul
garemoebebSi, adamianis uflebaTa evropuli komisiis azriT, gamarTlebu-
lia individualuri uflebis metad SezRudva, vidre es moxdeboda nor-
malur garemoebebSi. amdenad, eWvmitanilis dakavebis xangrZlivi periodi
Sefasda rogorc srul SesabamisobaSi yofna adamianis uflebaTa evropis
konvenciis me-5 muxlis me-3 punqtis moTxovnebTan.17 aseTi midgomis logika
mdgomareobs imaSi, rom moqmedebis TavisuflebasTan erTad saxelmwifoe-
bs moeTxovebaT ufro metad ganamtkicon konvenciiT gaTvaliswinebuli
iuridiuli garantiebi, raTa minimumamde iqnes dayvanili policiis mier
Tavisi uflebebis borotad gamoyeneba.

amrigad, saqarTvelom N1373(2001) rezoluciis implementaciisas unda
gaiTvaliswinos adamianis uflebaTa komitetisa da strasburgis organoeb-
is es praqtika da gansakuTrebuli yuradReba miaqcios Tavisuflebisa da
usafrTxoebis, samarTliani sasamarTlo ganxilvis uflebebisa da wamebis
akrZalvis efeqtiani da Zlieri iuridiuli garantiebis Seqmnas.

4. daskvna

ganxilul sakiTxTa mokle analizidanac ki naTelia, rom saqarTvelos
kanonmdebloba mraval cvlilebas saWiroebs N1373(2001) rezoluciis Sesas-
ruleblad. aseve, pirveli rigis RonisZiebaa am antiteroristul konven-
ciebTan saqarTvelos SeerTeba da terorizmis dafinansebis Sesaxeb 1999
wels miRebuli saerTaSoriso konvenciis gadaudeblad ratificireba.

N1373(2001) rezolucia unda Sesruldes saerTaSoriso samarTlis, ker-
Zod, adamianis uflebaTa saerTaSoriso samarTlis moTxovnaTa gaTval-

15 Communication No. 58/1979 : Sweden. 08/04/81, CCPR/C/12/D/58/1979, 8 April 1981.
16 Brogan and others (10/1987/133/184-187), Judgment, 29 November 1988.
17 ufro srulad ixileT:EJIL on-line, Human Rights, Terrorism and Police Custody.
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iswinebiT. saqarTvelosTan mimarTebiT es gulisxmobs, pirvel rigSi, samo-
qalaqo da politikur uflebaTa saerTaSoriso paqtiTa da adamianis ufle-
baTa evropis konvenciiT ganmtkicebul valdebulebaTa Sesrulebas. sxva
qveynebis gamocdilebis gaTvaliswinebiT, mizanSewonilia parlamentis mier
yovel sam weliwadSi antiteroristuli kanonmdeblobis gadasinjvis praq-
tikis SemoReba.

saqarTvelom mxari unda dauWiros gaeros adamianis uflebaTa umaRle-
si komisris, qalbaton meri robinsonis winadadebas adamianis uflebaTa ko-
misiis farglebSi iseTi meqanizmis Seqmnis Sesaxeb, romelic Seiswavlis sax-
elmwifoebis mier ganxorcielebuli antiteroristuli RonisZiebebis ze-
gavlenas adamianis uflebaTa dacvaze da SeimuSavebs rekomendaciebs.

mizanSewonilia saqarTvelos erovnuli uSiSroebis sabWos antiteror-
istuli komitetis egidiT sagangebo muSa jgufis Seqmna, romelic antiter-
oristuli RonisZiebebis pirobebSi adamianis uflebaTa dacvis sakiTxebze
moismens Sinagan saqmeTa saministros, prokuraturis, uSiSroebis saminis-
tros informacias da SeimuSavebs konkretul winadadebebs adamianis ufle-
baTa dacvis gansamtkiceblad.
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saxalxo damcvelis instituti saqarTveloSi:

problemebi da prioritetebi

givi miqanaZe

1. Seqmnis istoria

saqarTveloSi bolo aTwleulis ganmavlobaSi mimdinare saxelmwifo
mSeneblobisa da konstituciuri wyobilebis Camoyalibebis procesSi gam-
oikveTa adamianis uflebaTa damcavi samarTlebrivi meqanizmebis Seqmnis
aucilebloba. am mxriv gansakuTrebuli mniSvneloba mieniWa ucxo qveynebis
gamocdilebas samarTlis ganviTarebis, istoriuli fesvebis, tradiciebisa
da tendenciebis gaTvaliswinebiT. amgvar pirobebSi ombudsmenis institu-
ti, rogorc Tanamedrove msoflioSi adamianis uflebebisa da Tavisufle-
bebis dacvis sferoSi samarTlebrivi sistemis umniSvnelovanesi elementi,
Zalze mimzidveli xdeba saqarTvelosaTvis.

ombudsmenis instituti pirvelad SvedeTSi 1809 wels daarsda.
dasawyisSive ombudsmeni aRiWurva aRmasrulebeli xelisuflebisa da sxva
organoTa saqmianobaze konstituciuri kontrolis ganxorcielebis funqci-
iT. mas daevala administraciis TviTnebobisagan moqalaqeTa uflebebis dac-
va. 1919 wlidan moyolebuli, msgavsi organoebi msoflios sxvadasxva qveya-
naSi daarsda. postsabWour qveynebSi ombudsmenis instituti fexs 80-iani
wlebis bolos ikidebs, rodesac 1988 wels poloneTSi funqcionireba daiw-
yo moqalaqeTa uflebebis rwmunebulma.

ombudsmenis qarTuli varianti – saxalxo damcvelis Tanamdeboba,
saqarTveloSi pirvelad 1995 wlis 24 agvistos konstituciis 43-e muxlis
safuZvelze SemoiRes, romlis uflebamosileba da saqmianobis forma mogvi-
anebiT ̀ saqarTvelos saxalxo damcvelis Sesaxeb” miRebuli organuli kano-
niT ganisazRvra.

saxalxo damcvelis institutis Camoyalibebas win uswrebda 1992 wlis
20 aprils saxelmwifo sabWos Tavmjdomaris dekretiT Seqmnili ̀ saqarTve-
los respublikis erovnebaTSorisi urTierTobebisa da adamianis uflebaTa
dacvis komiteti”, romelsac sul male Seecvala dasaxeleba da ewoda
`saqarTvelos respublikis adamianis uflebaTa dacvisa da erovnebaTSori-
si urTierTobebis komiteti”. saxalxo damcvelis institutis Camoyalibeba
swored am komitetis bazaze moxda.

Tavdapirvelad arsebobda ̀ saxalxo damcvelis Sesaxeb” organuli kano-
nis ori kanonproeqti - `saqarTvelos respublikis adamianis uflebaTa
dacvisa da erovnebaTSorisi urTierTobebis” komitetisa da parlamentis
`adamianis uflebaTa dacvisa da erovnul umciresobaTa” komitetis kanon-
proeqtebi. saxelmwifo komitetis kanonproeqti iTvaliswinebda ombuds-
menis farTo uflebamosilebebs. ase magaliTad: aRniSnuli kanonproeqtiT
saxalxo damcvels sisxlis samarTlis saqmis aRZvris ufleba eZleoda.
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agreTve mas, sarekomendacio zegavlenis garda, SeeZlo savaldebulo dis-
ciplinuri da administraciuli zegavlenis moxdena. kanonproeqti sapar-
lamento komitetma daiwuna da sagrZnoblad Seamcira. saparlamento komi-
tetis kanonproeqtiT saxalxo damcvels yvela arsebiTi uflebamosileba
erTmeoda da igi formalobad iqceoda. swored aRniSnuli uTanxmoebis
gaTvaliswinebiT gaimarTa ori komitetis erToblivi diskusia, rasac Sede-
gad kompromisuli kanonproeqtis Sedgena mohyva. es ukanaskneli 1995 wlis
dasasruls gaigzavna Jenevis adamianis uflebaTa centrSi, romlis dadebi-
Ti daskvnis Semdegac kanonproeqti gansaxilvelad waredgina saqarTvelos
parlaments. parlamentma arsebiTi cvlilebebis gareSe, xmaTa umravleso-
biT, 1996 wlis 16 maiss miiRo organuli kanoni ̀ saqarTvelos saxalxo dam-
cvelis Sesaxeb”.

saqarTvelos realobaSi saxalxo damcvelis institutma funqcionire-
ba mxolod 1997 wlis miwuruls daiwyo, mas Semdeg, rac 29 oqtombers air-
Cies pirveli saxalxo damcveli.

2. ombudsmenis institutis saWiroeba

uneburad Cndeba kiTxva _ ram ganapiroba saqarTveloSi saxalxo dam-
cvelis institutis Seqmna?

saerTaSoriso praqtikis Tanaxmad, ombudsmenis institutze moTxov-
nileba yvelaze metad maSin warmoiSoba, rodesac moqmed institutebs sax-
elmwifo mmarTvelobis organoebis mimarT sakontrolo funqciebis ganx-
orcielebis unari ar SeswevT da saWiroa administraciis TviTnebobisagan
moqalaqeTa uflebebis damatebiTi dacva. ombudsmenis institutis Seqmna
mWidrodaa dakavSirebuli rogorc xelisuflebis danawilebis TeoriasTan,
ise sazogadoebis Tanamedrove ganviTarebasa da saxelmwifos administraci-
uli saqmianobis gafarToebasTan. es ukanaskneli ki iwvevs saxelmwifo ad-
ministraciul organoebsa da moqalaqeebs Soris uTanxmoebis zrdas. aRniS-
nuls xels uwyobs saxelmwifo aparatSi TanamSromelTa ricxvis mudmivi
zrda, samarTlebrivi normebis didi raodenoba, aRmasrulebeli xelisu-
flebis saqmianobaze parlamentis sainformacio deficiti, administraci-
ul sasamarTloTa saqmeebiT gadatvirTva da sxva. aseT pirobebSi moqalaqe
yoveldRiurad ganicdis administraciul da sxva biurokratiul organoTa
zemoqmedebas, rac saxelmwifosadmi mis undoblobasa da ukmayofilebasa
iwvevs.

yovelive zemoTqmulidan SegviZlia davaskvnaT, rom ombudsmenis in-
stitutis gavrceleba da zogierTi qveynis, maT Soris saqarTvelos, poli-
tikur-samarTlebriv sistemaSi CarTva ganpirobebulia sazogadoebis cx-
ovrebis yvela socialur sferoSi saxelmwifos SeRweviT, saxelmwifos ad-
ministraciuli funqciebis gafarToebiT saxelmwifoebrivi regulirebis
gziT, rac sakanonmdeblo xelisuflebis rolsa da administraciuli aparat-
is poziciebs ganamtkicebs. garda amisa, ombudsmenis institutis Seqmna gan-
pirobebulia saxelmwifoebrivi saqmianobis yvela sferoSi samarTlebrivi
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funqciebis gafarToebiT, saxelmwifos administraciuli funqciebis
gazrdiT, ris safuZvelzec wina planze gamodis aRmasrulebeli xelisufle-
ba da iqmneba administraciul gadawyvetilebaTa personalizaciisa da in-
dividualizaciis saWiroeba. ombudsmeni sxva saxelmwifo organoebTan mi-
marTebiT afarToebs parlamentis tradiciul sakontrolo funqciebs.
swored amitom msoflios mravalma qveyanam da saqarTvelomac maT kvaloba-
ze ombudsmenis institutis CamoyalibebiT Seavso moqmedi sakontrolo
formebi.

meore sakiTxia, Tu ramdenad efeqtiania saxalxo damcvelis saqmianoba
saqarTveloSi da ra damabrkolebeli faqtorebi udgas mas win. am SekiTx-
vaze pasuxis gacema SesaZlebeli iqneba `saqarTvelos saxalxo damcvelis
Sesaxeb” organuli kanonis analizisa da misi sxva qveynebis analogiur in-
stitutebTan Sedarebis safuZvelze.

3. saxelwodeba

ombudsmenis qarTulma dasaxelebam – ̀ saxalxo damcveli”, anu xalxis
damcveli _ am institutTan mimarTebiT negatiuri roli Seasrula. mosax-
leobis samarTlebrivi ganaTlebis dabali donisa da ombudsmenis institu-
tis funqciebSi gaurkvevlobis fonze saxalxo damcveli, Tavisi dasax-
elebidan gamomdinare, sazogadoebam aRiqva yovlisSemZle Tanamdebobad,
romelsac, mosaxleobis azriT, unda gadaewyvita moqalaqeTa yoveli konkre-
tuli problema, miuxedavad imisa, flobs Tu ara saxalxo damcveli amgvar
uflebamosilebas organuli kanonis mixedviT. Sedegad, mosaxleobis
garkveuli nawili ukmayofilo aRmoCnda saxalxo damcvelis moRvaweobiT,
rameTu am ukanasknelma ver moaxerxa maTi darwmuneba, rom misi kompeten-
cia ar aris yovlismomcveli da Semoifargleba organuli kanoniT.

saerTaSoriso praqtikaSi xSiria ombudsmenis sxvadasxva saxelwodeba.
kerZod, safrangeTSi mas mediators uwodeben, portugaliaSi – iusticiis
provedors, espaneTSi, saqarTvelos msgavsad – saxalxo damcvels, polo-
neTSi – rwmunebuls da sxva. miuxedavad saxelwodebebis aseTi mravalfer-
ovnebisa, termin ̀ ombudsmens” SenarCunebuli aqvs Tavisi gansakuTrebuli
adgili, rogorc adamianis uflebaTa dacvis am meqanizmis saerTo aRmniSvnels.
Tumca bolo wlebis praqtikam es termini ̀ ombudspersoniT” Secvala.1

4. ombudsmenis arCeva-gaTavisufleba

saxalxo damcvelis damoukidebloba garantirebulia organul kanonSi
asaxul normaTa mTeli rigiT (imuniteti, samarTlebrivi garantiebi), Tum-
ca damoukideblad arsebobisaTvis da funqcionirebis uzrunvelsayofad
saWiroa kanonis srulyofa. kerZod, saqarTvelos moqalaqeobis garda,
saqarTvelos saxalxo damcvelis Tanamdebobaze asarCev pirs ar waeyeneba

1 Ombudsperson – ombudsmenis Tanamdebobaze myofi piris saerTo aRmniSvneli termini,
ganurCevlad misi sqesisa; manamde gamoiyeneboda terminebi: Ombudsman, Ombudswoman.
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sxva raime moTxovna, rac badebs eWvs, rom aRniSnuli Tavisuflad SeiZleba
iqnes gamoyenebuli parlamentSi myof partiebs Soris ̀ politikuri garige-
bis” gansaxorcieleblad. saxalxo damcvelis Tanamdeboba, saerTaSoriso
standartebiTa da saqarTvelos konstituciisa da organuli kanonis Tanax-
mad, sruliad apolitikuria. swored amitom, saxalxo damcvelad unda
moxdes im piris arCeva, romelic iqneba sul mcire 35 wlis, eqneba umaRlesi
iuridiuli ganaTleba da ar iqneba arc erTi politikuri partiis wevri.
aRniSnuli moTxovnebis arseboba didad Seuwyobs xels saxalxo damcvelis
miukerZoeblobasa da damoukideblad funqcionirebas.

ombudsmenis kandidatebisaTvis yvela qveyanaSi gansxvavebuli moTx-
ovnebia dawesebuli: SvedeTSi ombudsmeni SeiZleba gaxdes mxolod iuridi-
uli ganaTlebisa da maRali avtoritetis mqone piri; daniis ombudsmenobis
kandidati unda akmayofilebdes mosamarTleebisaTvis wayenebul moTx-
ovnebs. ruseTis adamianis uflebaTa rwmunebuli sul mcire 35 wlis, ruse-
Tis moqalaqe unda iyos da mas unda hqondes Sesabamisi codna da gamocdileba
adamianis uflebaTa da TavisuflebaTa dacvis sferoSi.

saqarTveloSi saxalxo damcvels irCevs parlamenti 5 wlis vadiT, sru-
li Semadgenlobis xmaTa umravlesobiT; SvedeTSi, daniaSi, fineTSi, polo-
neTsa da portugaliaSi es vada 4 welia; espaneTsa da ruseTSi – 5 weli;
avstraliaSi, niderlandebsa da safrangeTSi – 6 weli. qveyanaTa umravle-
sobaSi ombudsmens umaRlesi sakanonmdeblo organo irCevs. ase magaliTad:
daniis ombudsmens folketingi irCevs xmaTa umravlesobiT, portugaliaSi
iusticiis provedoris asarCevad saWiroa parlamentis sruli Semadgenlo-
bis 2/3-is mxardaWera. Tumca zogierT qveyanaSi ombudsmenis institutma
aRmasrulebeli xelisuflebis mier daniSvniTi saxe miiRo. kerZod: sa-
frangeTSi mediatori iniSneba saxelmwifo sabWos dekretiT, didi britane-
Tis saparlamento rwmunebuls ki niSnavs dedofali.

saqarTvelos saxalxo damcvelis arCevisas ramdenime kandidaturis
arsebobis SemTxvevaSi, Tu kenWisyriT verc erTma sakmarisi xmebis raode-
noba ver miiRo, kenWisyridan ara uadres 7 da ara ugvianes 14 dRisa, tardeba
xelaxali arCevnebi. arCevnebis erT ciklSi erTi da imave kandidaturis ward-
gena SeiZleba mxolod orjer.

saxalxo damcvelis kandidaturis wamoyenebis uflebiT sargeblobs
saqarTvelos prezidenti, saparlamento fraqcia da parlamentis wevrTa
jgufi, Semdgari, sul mcire, aTi kacisagan, romlebic arc erT fraqciaSi ar
Sedian; poloneTSi rwmunebulis kandidaturis wardgenis ufleba seimis
marSals an 35 deputatisagan Semdgar jgufs aqvs; niderlandebSi erovnuli
ombudsmenis Tanamdebobaze sul mcire sam kandidaturas erToblivi reko-
mendaciis formiT asaxeleben saxelmwifo sabWos vice-Tavmjdomare, uzen-
aesi sasamarTlosa da generaluri saauditoro saqmianobis palatis Tavmj-
domareebi.

erTi da igive piri saqarTvelos saxalxo damcvelad SeiZleba airCes
zedized mxolod orjer. analogiuri wesi moqmedebs poloneTsa da ruseT-
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Si. safrangeTis mediatoris Tanamdebobis dakaveba ki SesaZlebelia mxolod
erTxel.

saqarTvelos konstitucia ar iTvaliswinebs impiCmentis proceduras
saxalxo damcvelis mimarT. Tumca organuli kanoniT gansazRvrulia is
SemTxvevebi, rodesac saxalxo damcvels SeiZleba vadamde Seuwydes ufle-
bamosileba. kerZod: saqarTvelos moqalaqeobis dakargvis, zedized 4 Tvis
ganmavlobaSi movaleobis Seusruleblobis, mis mimarT sasamarTlos gamam-
tyunebeli ganaCenis kanonier ZalaSi Sesvlis, sasamarTlos mier misi qmed-
uunarod, ugzo-ukvlod dakargulad an gardacvlilad cnobis, mis sta-
tusTan SeuTavsebeli Tanamdebobis dakavebis an SeuTavsebeli saqmianobis
warmoebis, nebayoflobiT gadadgomisa da gardacvalebis SemTxvevaSi.

sxva qveynebis praqtikidan yuradsaRebia ramdenime safuZveli, romel-
mac SeiZleba ombudsmenis uflebamosilebis vadamde Sewyveta gamoiwvios.
ase magaliTad, niderlandebSi es SeiZleba iyos SemTxveva, rodesac erovnul
ombudsmens sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebiT dauwes-
deba mzrunveloba da meurveoba, gamocxaddeba gakotrebulad, miiRebs mor-
atoriums an aRekveTeba Tavisufleba valebis gamo;2 agreTve, Tu igi Tavisi
moqmedebis an umoqmedobis Sedegad iwvevs qveda palatis seriozul undob-
lobas; umaRlesi sakanonmdeblo organos mxridan ombudsmenis uflebam-
osilebis vadamde Sewyvetis safuZvlad misTvis undoblobis gamocxadeba
dafiqsirebulia SvedeTis kanoniTac. poloneTSi rwmunebulis uflebam-
osilebis vadamde Sewyveta SesaZlebelia am ukanasknelis mier ficis dar-
Rvevis SemTxvevaSi.

zogierT qveyanaSi dadgenilia maqsimaluri asakobrivi zRvari, romlis
miRwevac avtomaturad wyvets moqmedi ombudsmenis uflebamosilebas. ker-
Zod, daniaSi ombudsmens uflebamosilebis vada uwydeba im Tvis dasasruls,
rodesac is miaRwevs 70 wels; niderlandebSi qveda palata ombudsmens ufle-
bamosilebis vadas uwyvets im Tvis momdevno Tvis dasawyisidan, rodesac
mas 65 weli Seusrulda, xolo did britaneTSi saparlamento rwmunebulma
yvela SemTxvevaSi unda gaaTavisuflos Tanamdeboba im wlis dasasruls,
roca igi 65 wlis gaxdeba.

`saxalxo damcvelis Sesaxeb” organuli kanoni icnobs saxalxo damcve-
lis uflebamosilebis droebiT SeCerebasac. im SemTxvevaSi, Tu saqarTve-
los parlamenti Tanxmobas miscems saxalxo damcvelis sisxlis samarTlis
pasuxisgebaSi micemis, dakavebis an dapatimrebis Sesaxeb gadawyvetilebas,
sasamarTlos mier saboloo gadawyvetilebis saboloo miRebamde mas ufle-
bamosileba SeuCerdeba da aRdgeba gamamarTlebeli ganaCenis gamotanis an
mareabilitirebel safuZvelze saqmis Sewyvetis SemTxvevaSi; niderland-
ebSi qveda palata ombudsmens uflebamosilebas droebiT uCerebs, Tu igi
daapatimres, mis winaaRmdeg arsebobs sisxlis samarTlis saqmeze sasamarT-

2 samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-11 muxlis Tanaxmad,
`aravis SeiZleba aRekveTos Tavisufleba mxolod saxelSekrulebo valdebulebebis
Seusruleblobis safuZvelze”
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los gamamtyunebeli ganaCeni, romelic saboloo ar aris da gasaCivrebas
eqvemdebareba, mas dauwesda mzrunveloba da meurveoba, gamocxadda ga-
kotrebulad, miiRo moratoriumi an aRekveTa Tavisufleba valebis gamo
sasamarTlos gadawyvetilebiT, romelic saboloo ar aris da gasaCivrebas
eqvemdebareba.

saqarTvelos saxalxo damcvelis uflebamosilebis vadamde Sewyvetis
SemTxvevaSi, saqarTvelos parlamentis mier saqarTvelos axali saxalxo
damcvelis arCevamde mis movaleobas asrulebs saqarTvelos saxalxo dam-
cvelis moadgile. organul kanonSi dakonkretebulia vadebi, romelTa gan-
mavlobaSic unda moxdes axali saxalxo damcvelis arCeva Tanamdebobaze
myofi saxalxo damcvelis uflebamosilebis vadis gasvlis SemTxvevaSi –
vadis gasvlamde ara uadres 60 da vadis gasvlidan ara ugvianes 30 dRisa.
Tumca kanonSi araferia aRniSnuli, Tu ra vadebSi unda moxdes axali sax-
alxo damcvelis arCeva, Tu moqmed saxalxo damcvels vadamde Seuwydeba
uflebamosileba. aRniSnuli normis safuZvelze parlamentma SeiZleba ga-
nusazRvreli vadiT ar ganaxorcielos axali saxalxo damcvelis arCeva da
amiT, faqtobrivad, moaxdinos am institutis paralizeba. msgavsi situacia
saqarTveloSi Seiqmna 1999-2000 wlebSi, rodesac pirveli saxalxo damcve-
li 1999 wlis seqtemberSi saparlamento arCevnebSi monawileobis misaRe-
bad nebayoflobiT gadadga dakavebuli Tanamdebobidan, xolo parlamentma
axali saxalxo damcveli mxolod 2000 wlis ivnisSi airCia. faqtobrivad, Ca-
nasaxSi myofi instituti TiTqmis erTi wlis ganmavlobaSi saxalxo damcve-
lis gareSe darCa. gamomdinare zemoaRniSnulidan, organul kanonSi Sesata-
nia damateba, romliTac ganisazRvreba is vada, romelSic unda moxdes axa-
li saxalxo damcvelis arCeva Tanamdebobaze myofis uflebamosilebis vad-
amde Sewyvetis SemTxvevaSi.

ruseTis adamianis uflebaTa rwmunebulis Tanamdebobidan vadamde gaT-
avisuflebis SemTxvevaSi saxelmwifo saTaTbirom axali rwmunebuli unda
daniSnos ori Tvis ganmavlobaSi wina rwmunebulis Tanamdebobidan vadamde
gaTavisuflebis dRidan.

5. funqciebi

saxalxo damcvelis mniSvneloba misi funqciebidan da moqmedebis ar-
ealidan gamomdinareobs. amitomac gansakuTrebul yuradRebas imsaxurebs
kanoniT misTvis gansazRvruli kompetencia.

saxalxo damcveli saqarTvelos teritoriaze avlens adamianis ufle-
baTa da TavisuflebaTa darRvevis faqtebs da xels uwyobs darRveuli ufle-
bebis aRdgenas. am mizniT igi zedamxedvelobs saxelmwifo xelisuflebis,
adgilobrivi TviTmmarTvelobis organoebis, Tanamdebobisa da iuridiul
pirTa saqmianobas, afasebs maT mier miRebul aqtebs, aZlevs maT rekomenda-
ciebsa da winadadebebs.

saxalxo damcvelis erT-erTi umniSvnelovanesi funqcia adamianis
uflebaTa da TavisuflebaTa dacvis sferoSi saganmanaTleblo saqmianobis
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warmoebaa. am mxriv mniSvnelovania mosaxleobis informireba rogorc saer-
TaSoriso normebiTa da saqarTvelos kanonmdeblobiT dadgenili uflebe-
bisa da Tavisuflebebis Sesaxeb, aseve im erovnul da saerTaSoriso
meqanizmebze, romelTa uSualo funqciasac adamianis uflebebis dacvaa.
miuxedavad imisa, rom saxalxo damcvelis instituti ukve oTxi weliwadia
funqcionirebs, informacia misi arsebobisa da organuli kanoniT miniWebu-
li uflebamosilebis Sesaxeb regionebSi mcxovrebi mosaxleobis mniSvnelo-
vani nawilisTvis ucnobia, rac garkveulwilad xels uwyobs adgilobriv
doneze am ukanasknelTa uflebebis darRvevas administraciuli organoeb-
isa da Tanamdebobis pirebis mxridan.

saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis yvela
organo, Tanamdebobis Tu iuridiuli piri valdebulia yovelmxriv daexma-
ros saxalxo damcvels, moTxovnidan 15 dRis vadaSi warudginos masalebi,
sabuTebi da sxva informacia, romelic mas esaWiroeba Tavisi uflebam-
osilebis gansaxorcieleblad. aRniSnuli vada SeiZleba gagrZeldes mxolod
saxalxo damcvelis TanxmobiT. amasTan, saxalxo damcvels, saWiroebis SemTx-
vevaSi, saxelmwifo, komerciuli an kanoniT daculi sxva saidumlos Semcve-
li informacia gadaecema ̀ saxelmwifo saidumloebis Sesaxeb” saqarTvelos
kanoniT dadgenili wesiT.3

saxelmwifo organo, Tanamdebobis an iuridiuli piri, romelsac reko-
mendaciiT an winadadebiT mimarTavs saxalxo damcveli, valdebulia erTi
Tvis vadaSi ganixilos mimarTva da werilobiT acnobos mas ganxilvis Sede-
gebi. msgavsi normis uzrunvelyofas warmoadgens saqarTvelos adminis-
traciul samarTaldarRvevaTa kodeqsis 1734-e muxli – ̀ saxalxo damcve-
lis moTxovnis Seusrulebloba” da sisxlis samarTlis kodeqsis 352-e mux-
li – ̀ saxalxo damcvelze zemoqmedeba”. Tumca dRemde saxalxo damcvelis
praqtikaSi, miuxedavad sxvadasxva saxelmwifo organosa Tu Tanamdebobis
piris mxridan saxalxo damcvelis moTxovnebis Seusruleblobisa, maTi pa-
suxismgeblobis sakiTxi aRniSnul normaTa gamoyenebis gziT ar damdgara.

6. vis da rogor SeuZlia mimarTva

mniSvnelovania, rom saxalxo damcvelisaTvis mimarTvis uflebiT,
saqarTvelos moqalaqeebis garda, sargebloben saqarTveloSi myofi ucx-
oeli da moqalaqeobis armqone pirebi. litvis seimis ombudsmenisaTvis sa-
Civris wardgenis ufleba mxolod litvis moqalaqes aqvs. saqarTvelos sax-
alxo damcvelisaTvis mTavaria, rom uflebebis damrRvevi iyos saqarTve-
los saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis orga-
no, saxelmwifo da arasaxelmwifo organizacia, dawesebuleba, sawarmo, Tan-
amdebobis an iuridiuli piri da maT mier dairRves saqarTvelos konsti-

3 `saxelmwifo saidumloebis Sesaxeb” kanonis 26-e muxlis me-2 punqtis Tanaxmad,
gadawyvetilebas saidumlo informaciasTan daSvebis Taobaze iRebs im saxelmwifo
organos, sawarmos, dawesebulebisa da organizaciis xelmZRvaneli, sadac xorcieldeba
samuSao an inaxeba aseT informaciasTan dakavSirebuli cnobebis Semcvelebi da
romelic uflebamosilia gasces saidumloebasTan daSveba.
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tuciiT, kanonebiTa da im saerTaSoriso xelSekrulebebiT dadgenili ufle-
bebi da Tavisuflebebi, romelTa monawilec aris saqarTvelo. organuli kano-
niT dasaSvebia saCivris an gancxadebis wardgena arasamTavrobo organizaci-
is mierac. am mxriv aris msgavseba poloneTis kanonTan, romlis me-9 muxlis
pirveli punqtis Tanaxmad, ̀ rwmunebuli moqmedebas iwyebs moqalaqeebis an
maTi organizaciebis gancxadebis safuZvelze”. bevr qveyanaSi ombudsmeni-
saTvis gancxadebiT mimarTvis ufleba mxolod fizikur pirebs aqvT (nider-
landebi, ruseTi), safrangeTSi ki am uflebiT sargebloba nebismier fiz-
ikur da iuridiul pirs SeuZlia.

saqarTvelos saxalxo damcvelisaTvis mimarTvis forma pirdapiria, anu
fizikur pirs an arasamTavrobo organizacias SeuZlia uSualod gaugzavnos
gancxadeba da saCivari saxalxo damcvels. gansxvavebuli situaciaa did
britaneTsa da safrangeTSi, sadac moqmedebs e.w. ̀ saparlamento filtri”,
rac fizikur pirTa mier ombudsmenisaTvis gancxadebis parlamentis wevris
meSveobiT miwodebas gulisxmobs.

gancxadeba da saCivari saqarTvelos saxalxo damcvels sami gziT
waredgineba – Semosuli werilebis, saxalxo damcvelis aparatSi piradad
misuli moqalaqisa da satelefono zarebis meSveobiT. Tumca praqtikaSi,
ZiriTadad, mimarTvis pirveli ori forma gamoiyeneba.

saxalxo damcvelis mier gancxadebisa da saCivris ganxilvisaTvis auci-
lebelia, rom ganmcxadebeli sadavod xdides konkretul sakiTxze miRebu-
li zemdgomi organos, administraciuli organos, an sasamarTlos kanonier
ZalaSi Sesul gadawyvetilebas da gancxadeba adamianis uflebaTa da Tavisu-
flebaTa dacvas exebodes. aRsaniSnavia, rom saxalxo damcvelis kompeten-
cias ar ganekuTvneba fizikur pirTa Soris arsebuli davebi.

zemoxsenebuli pirobebis dacviT gancxadebisa da saCivris wardgena
aZlevs saxalxo damcvels misi ganxilvis dawyebis Sesaxeb gadawyvetilebis
miRebis SesaZleblobas. organuli kanoniT ar aris dadgenili gancxadebisa
da saCivris ganxilvisaTvis xandazmulobis vada. msoflio praqtika
gviCvenebs, rom sxvadasxva qveynis kanoni ombudsmenis Sesaxeb, maT Soris
organuli kanoni ̀ aWaris avtonomiuri respublikis saxalxo damcvelis (om-
budsmenis) Sesaxeb”, iziarebs saCivarze xandazmulobis arsebobas – ̀ ganm-
cxadebeli aWaris a/r-is saxalxo damcvels gancxadebas an saCivars warud-
gens ara ugvianes erTi wlisa im dRidan, rodesac ganmcxadeblisaTvis cno-
bili gaxda misi uflebebisa Tu Tavisuflebebis darRvevis Taobaze” (muxli
14, pirveli punqti). analogiuri xandazmulobis vadaa dawesebuli did bri-
taneTSi. norvegiaSi, ruseTSi, litvaSi ki es vada 3 Tves Seadgens.

`saqarTvelos saxalxo damcvelis Sesaxeb” organuli kanonis kanon-
proeqtis me-17 muxli adgenda xandazmulobis vadas, magram sakomiteto ganx-
ilvisas gadawyda aRniSnuli punqtis organul kanonSi samomavlod Setana.
saxalxo damcvelis institutis arsebobis oTxwlianma gamocdilebam aSkar-
ad gamoavlina xandazmulobis vadis dadgenis aucilebloba saxalxo dam-
cvelis misamarTiT gagzavnili gancxadebebisa da saCivrebisaTvis.

saxalxo damcvelis instituti saqarTveloSi: problemebi da prioritetebi
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ombudsmenis saqmianoba, adamianis uflebebis damcvelis sxva organoe-
bisagan gansxvavebiT, ufro demokratiulia da ganmtkicebulia ufasod
gaweuli samsaxuris principiT. am mxriv gamonaklisi arc saqarTvelos sax-
alxo damcvelia, romlis mierac dainteresebuli pirisaTvis gaweuli sam-
saxuri ufasoa. amasTan, gancxadeba da saCivari ar ibegreba saxelmwifo ga-
dasaxadiT.

saxalxo damcveli damoukidebelia Tavis saqmianobaSi da aRniSnulis
erT-erT garants warmoadgens mis uflebamosilebaSi arsebuli mZlavri iar-
aRi – sakuTari iniciativiT Seamowmos adamianis uflebaTa da Tavisufle-
baTa dacvis mdgomareoba, maTi darRvevis faqtebi. erTi SexedviT saxalxo
damcvelisaTvis organuli kanonis safuZvelze amgvari uflebis miniWeba
aZlierebs mis statuss, Tumca am normaSi Cadebulia SezRudva, romelsac
SeuZlia mniSvnelovani dabrkoleba Seuqmnas saxalxo damcvels zemoxseneb-
uli uflebamosilebis realizaciisas. kerZod, saxalxo damcvels SeuZlia
sakuTari iniciativiT ganaxorcielos Semowmeba, Tu misTvis cnobili gaxde-
ba Semowmebis obieqtis, konkretuli darRvevis Sesaxeb. Sesabamisad, Tu sax-
alxo damcvelisTvis ar aris cnobili konkretuli darRvevebis Sesaxeb, mas
ara aqvs ufleba sakuTari iniciativiT ganaxorcielos adamianis uflebaTa
da TavisuflebaTa dacvis mdgomareobis Semowmeba sxvadasxva uwyebasa da
dawesebulebaSi. am normis gamoyeneba gansakuTrebiT mniSvnelovania
winaswari dakavebis saknebSi, sasjelaRsrulebiT dawesebulebebsa da
samxedro nawilebSi adamianis uflebaTa arsebuli mdgomareobis dasadgenad
da Tu organuli kanonis me-12 muxlidan ar iqna amoRebuli fraza _ ̀ Tu mis-
Tvis cnobili gaxdeba es darRvevebi”, saxalxo damcveli sakuTari inicia-
tiviT Semowmebisas SeiZleba mniSvnelovan winaaRmdegobebs waawydes.

Semowmebis Catarebisas saxalxo damcveli daubrkoleblad Sedis sax-
elmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis nebismier or-
ganoSi, sawarmoSi, organizaciasa da dawesebulebaSi, maT Soris samxedro
qvedanayofSi, dakavebis, winaswari patimrobisa da Tavisuflebis SezRud-
vis adgilebSi. mas SeuZlia moiTxovos da miiRos SemowmebisaTvis aucilebe-
li yvela cnoba, sabuTi da sxva masala, agreTve axsna-ganmarteba gamosakv-
lev sakiTxebze nebismieri Tanamdebobis pirisagan. saWiroebis SemTxvevaSi,
saxalxo damcveli saxelmwifo da/an arasaxelmwifo dawesebulebebis meS-
veobiT atarebs saeqsperto gamokvlevebs.

Semowmebis Sedegebis mixedviT, saxalxo damcvels ufleba aqvs adami-
anis darRveul uflebaTa da TavisuflebaTa aRsadgenad rekomendaciebi
gaugzavnos im saxelmwifo organos, Tanamdebobis an iuridiul pirs, rom-
lis moqmedebamac gamoiwvia adamianis uflebaTa darRveva, rac Seusabam-
obaSia sisxlis samarTlis saproceso kodeqsis 21-e da 234-e muxlebTan. sisx-
lis samarTlis saproceso kodeqsis miTiTebuli muxlebi gverds uvlis sax-
alxo damcvelis rekomendaciiT gagzavnis uflebamosilebis ganxorcielebis
samarTlebrivi regulirebis sakiTxebs, iTvaliswinebs samarTalwarmoebis
monawilis, agreTve sxva piris da organos (maT Soris SeiZleba vigulisxmoT
saxalxo damcvelic) uflebas kanoniT dadgenili wesiT gaasaCivros im or-
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ganos an Tanamdebobis piris moqmedeba, romelic process awarmoebs. aRniS-
nuliT xdeba saxalxo damcvelisaTvis organuli kanoniT miniWebuli ufle-
bamosilebis ugulebelyofa, romlis aRmosafxvreladac saWiroa saxalxo
damcvelis dafiqsireba sisxlis samarTlis saproceso kodeqsSi Sesabamisi
damatebebis Setanis meSveobiT.

winaaRmdegobaa, agreTve, saxalxo damcvelisaTvis organuli kanonis
21-e muxlis ̀ e” punqtiT miniWebul uflebas4 da sisxlis samarTlis sapro-
ceso kodeqsis 594-e muxlis me-3 nawilis moTxovnebs Soris, rac gamoixate-
ba SemdegSi: sssk 594-e muxlis me-3 nawili saerTod ar iTvaliswinebs sax-
alxo damcvels da saCivris Setanis uflebas mxareebs aniWebs. amasTan, ms-
gavsi saCivriT mimarTvis uflebiT sargeblobs sxva dainteresebuli piric
(aq SeiZleba saxalxo damcvelic vigulisxmoT) mxolod msjavrdebulis gar-
dacvalebis SemTxvevaSi.

analogiuri SeusabamobiT xasiaTdeba organuli kanonis 21-e muxlis ̀ e”
punqtisa da samoqalaqo saproceso kodeqsis 422-e da 423-e muxlebis moTx-
ovnebi. samoqalaqo saproceso kodeqsis Tanaxmad, kanonier ZalaSi Sesuli
gadawyvetileba SeiZleba baTilad iqnes cnobili da gasaCivrdes axlad aR-
moCenil garemoebaTa gamo, saqmis warmoebis ganaxlebis motiviT mxolod
dainteresebuli mxaris gancxadebiT.

zemoxsenebulidan aSkaraa, rom sisxlis samarTlis saproceso da samo-
qalaqo saproceso kodeqsebSi saxalxo damcvelis daufiqsirebloba ugule-
belyofs mis erT-erT umniSvnelovanes uflebas rekomendaciiT mimarTos
Sesabamis sasamarTlo instancias ZalaSi Sesuli sasamarTlo gadawyvetileb-
is kanonierebis Taobaze.

7. urTierToba sakonstitucio sasamarTlosTan

saqarTvelos saxalxo damcvels ara aqvs sakanonmdeblo iniciativis
ufleba. miuxedavad amisa, igi uflebamosilia adamianis uflebaTa da Tavisu-
flebaTa uzrunvelyofis mizniT winadadebebi warudginos parlaments
kanonmdeblobis srulyofis Sesaxeb. amasTan, saxalxo damcveli sargeblobs
sakonstitucio sasamarTlosaTvis konstituciuri sarCeliT mimarTvis
uflebiT kanonebisa da kanonqvemdebare normatiuli aqtebis gauqmebis
moTxovnis Taobaze, Tu isini ewinaaRmdegeba saqarTvelos konstituciis me-
2 TavSi aRiarebul adamianis uflebebsa da Tavisuflebebs. Tumca, rogorc
praqtikam dagvanaxa, saxalxo damcvelis amgvari zemoqmedebis iaraRis re-
alurad asamoqmedeblad saWiroa sakanonmdeblo uzrunvelyofa – Sesata-
nia damateba ̀ saqarTvelos sakonstitucio samarTalwarmoebis Sesaxeb” or-
ganul kanonSi saqarTvelos konstituciis me-2 TavTan dakavSirebiT sax-
alxo damcvelis konstituciuri sarCelis riggareSe ganxilvis uflebam-
4 aRniSnuli punqti iTvaliswinebs saxalxo damcvelis uflebas rekomendaciiT mima-
rTos Sesabamis sasamarTlo instancias ZalaSi Sesuli sasamarTlo gadawyvetilebis
kanonierebis Semowmebis Taobaze, Tuki Semowmebis Sedegad miiCnevs, rom sasamarTlo
warmoebis procesSi adamianis uflebaTa da TavisuflebaTa darRvevas SeeZlo arse-
biTad emoqmeda sasamarTlo gadawyvetilebis miRebaze.

saxalxo damcvelis instituti saqarTveloSi: problemebi da prioritetebi
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osilebis miniWebis mizniT. ase magaliTad, 1999 wels saqarTvelos saxalxo
damcvelma konstituciuri sarCeliT mimarTa sakonstitucio sasamarTlos,
romelic saqarTvelos Sromis kanonTa kodeqsis 207-e muxlis 1-li, me-2 da
me-3 punqtebis saqarTvelos konstituciis 42-e muxlis me-9 punqtTan Seu-
sabamobas exeboda5. aRniSnuli sakonstitucio sarCeli ganxilvas or weli-
wads eloda da rodesac procesi dainiSna, ramdenime dRiT adre saqarTve-
los parlamentma cvlileba Seitana Sromis kanonTa kodeqsis 207-e muxlis
1-l, me-2 da me-3 punqtebSi, xolo prezidentma imave dRes xeli moawera cv-
lilebas da igi gamoqveynebisTanave Sevida kanonier ZalaSi. Sesabamisad,
saWiro aRar gaxda sakonstitucio sasamarTlos Careva, Tumca im garemoe-
bam, rom sarCelis ganxilvis daniSvnas ori weli dasWirda, Seaferxa Sromis
kanonTa kodeqsSi umaRlesi sakanonmdeblo organos mxridan cvlilebis Set-
ana, riTac aRniSnul periodSi asobiT moqalaqis uflebebi dairRva.

sakonstitucio sasamarTloSi referendumis konstituciurobis Sesax-
eb konstituciuri sarCelis Setanis ufleba aqvs saxalxo damcvels, Tu,
amomrCevelTa moTxovnis miuxedavad, ar dainiSna referendumi. saxalxo
damcvels im SemTxvevaSic SeuZlia mimarTos konstituciuri sarCeliT sa-
konstitucio sasamarTlos, Tu miiCnevs, rom referendumi ewyoba kanonis
misaRebad an gasauqmeblad, amnistiisa da Sewyalebis gamo, saerTaSoriso
xelSekrulebaTa da SeTanxmebaTa ratificirebisa da denonsirebisaTvis,
agreTve iseT sakiTxebze, romlebic zRudavs adamianis ZiriTad konstituci-
ur uflebebsa da Tavisuflebebs.

8. ombudsmenis angariSebi da moxsenebebi

ombudsmeni Sesabamisi kompetenturi organoebisadmi mimarTviT aiZu-
lebs maT, kanonis Sesabamisad ganixilon sadavo situaciebi. ombudsmeni
damoukidebelia Tavisi funqciebis ganxorcielebisas da konkretuli saq-
mis Sesaswavlad flobs yvela saWiro uflebamosilebas. mis saqmianobas aqvs
farTo sazogadoebrivi rezonansi, radgan igi wliuri muSaobis Sedegebs
warudgens parlaments angariSis saxiT.

saqarTvelos saxalxo damcvelisaTvis organuli kanoniT wayenebuli
moTxovna am mxriv gansxvavdeba. 1999 wels evropis sabWom saqarTvelos am
saerTaSoriso organizaciaSi gawevrianebisas erT-erT moTxovnad wauyena
`saqarTvelos saxalxo damcvelis Sesaxeb” organul kanonSi Semdegi cv-
lilebis Setana – saxalxo damcvels parlamentisTvis angariSi ara weli-
wadSi erTxel, aramed eqvs TveSi erTxel unda waredgina. saqarTvelos par-
lamentma 1999 wlis 23 ivniss daakmayofila evropis sabWos aRniSnuli moTx-

5 Sromis kanonTa kodeqsis Tanaxmad, samuSaodan ukanonod daTxovnil da winandel
samuSaoze aRdgenil muSaks an mosamsaxures sasamarTlo gadawyvetilebiT aunazRau-
rdeba iZulebiT gacdenili drois xelfasi daTxovnis dRidan, magram ara umetes sami
Tvisa, sxva SemTxvevaSi – ara umetes erTi wlisa. saqarTvelos konstituciis 42-e
muxlis me-9 punqtiT vadis daTqmis gareSe garantirebulia yvelasaTvis ukanonod
miyenebuli zaralis anazRaureba; moqalaqe ar SeiZleba SeizRudos gacdenilis
vadiT da mas srulad unda aunazRaurdes ukanonod daTxovnis Sedegad miyenebuli
zarali.
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ovna, Camoayaliba ra organuli kanonis 22-e muxlis pirveli punqti Semdegi
redaqciiT: `saqarTvelos saxalxo damcveli saqarTvelos parlaments
warudgens angariSs qveyanaSi adamianis uflebaTa da TavisuflebaTa dacvis
mdgomareobis Sesaxeb eqvs TveSi erTxel, kalendaruli wlis martsa da oq-
tomberSi”. Tumca organul kanonSi ganxorcielebuli es cvlileba moqmed-
ma saxalxo damcvelma daarRvia, rodesac 2002 wlis martSi parlaments sax-
alxo damcvelis angariSi ar waredgina.

angariSis umTavresi daniSnulebaa parlaments ecnobos qveyanaSi ad-
amianis uflebaTa dacvasTan dakavSirebiT arsebuli mdgomareobis Sesaxeb,
mieTiTos im sakanonmdeblo aqtebze, romlebic arRvevs adamianis ufle-
bebsa da Tavisuflebebs maTSi cvlilebebis Setanis an gauqmebis rekomen-
daciiT, mxilebul iqnes is saxelmwifo organoebi da Tanamdebobis pirebi,
romelTa qmedebebmac gamoiwvia adamianis uflebaTa darRveva. aRniSnuli
angariSi qveyndeba parlamentis oficialur beWdviT organoSi, aseve gam-
oicema saxalxo damcvelis aparatis mier, riTac xdeba mosaxleobis in-
formireba gaweuli saqmianobisa da arsebuli viTarebis Sesaxeb. saxalxo
damcvelis angariSSi asaxul faqtebsa da komentarebze, agreTve miRweul
Sedegebze, didad aris damokidebuli sazogadoebaSi am institutisadmi
ndoba da misi avtoritetis gazrda.

eqvsTviani angariSebis garda, saxalxo damcvels SeuZlia werilobiT
mimarTos saqarTvelos prezidents da moxsenebiT wardges saqarTvelos
parlamentis winaSe adamianis uflebaTa da TavisuflebaTa uxeSi da/an ma-
sobrivi darRvevis SemTxvevaSi. aRniSnuli viTareba SesaZlebelia mxolod
maSin, Tu saxalxo damcvelis xelT arsebuli reagirebis saSualebebi arasak-
marisi iqneba konkretul situaciaze efeqtiani zemoqmedebisaTvis.

msoflioSi damkvidrebuli praqtikis mixedviT, ombudsmeni aqtiurad
TanamSromlobs masmediasTan da iyenebs mas zemoqmedebis saSualebis saxiT
Sesabamisi organoebis mier darRveuli uflebebis aRsadgenad da aRmas-
rulebeli xelisuflebis saqmianobaSi gamovlenil xarvezTa gamosaaSkarave-
blad. masmediasTan urTierTobiT ombudsmeni informacias awvdis sazoga-
doebas gaweuli saqmianobisa da miRweuli Sedegebis Sesaxeb, rac misi av-
toritetis amaRlebas da am institutis saxelmwifo organoebze zemoqmede-
bis gaZlierebas uwyobs xels. aRniSnuli ki, saboloo jamSi, adamianis dar-
Rveuli uflebis aRdgenis met SesaZleblobas iZleva.

9. samuSao aparati

saxalxo damcvelis saqmianobis uzrunvelsayofad Seqmnilia saxalxo
damcvelis aparati, romelsac xelmZRvanelobs saxalxo damcvelis moadg-
ile. saxalxo damcvelis moadgiles Tanamdebobaze niSnavs da aTavisuflebs
erTpirovnulad saxalxo damcveli. niderlandebSi erovnuli ombudsmenis
moadgiles misive wardginebiT niSnavs parlamentis qveda palata. SesaZle-
belia erTi an ramdenime moadgilis daniSvna, erovnuli ombudsmenis Sexed-
ulebisamebr. saqarTvelos saxalxo damcvels organuli kanoniT mxolod
erTi moadgile hyavs.

saxalxo damcvelis instituti saqarTveloSi: problemebi da prioritetebi
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saerTaSoriso praqtika adasturebs, rom mTels msoflioSi saxelmwi-
foebrivi saqmianobis kritikis miuxedavad, ombudsmeni xels uwyobs admin-
istraciisadmi ndobis gazrdas. swored amitom es instituti iTvleba aR-
masrulebeli xelisuflebis saqmianobaSi kanonierebisa da samarTlebrivi
safuZvlebis ganmtkicebis mniSvnelovan faqtorad. Tumca saqarTvelos sax-
alxo damcvelisaTvis Zneli iqneba amgvari saqmianobis warmarTva ̀ saqarTve-
los saxalxo damcvelis Sesaxeb” organul kanonSi da sxva zemoT CamoTvlil
sakanonmdeblo aqtebSi cvlilebebis ganxorcielebis gareSe.

10. regionuli ombudsmenebi

saqarTvelos mTel teritoriaze adamianis uflebaTa da Tavisufleba-
Ta dacvas, saqarTvelos saxalxo damcvelis garda, ori damoukidebeli piri,
aWarisa da afxazeTis avtonomiuri respublikebis saxalxo damcvelebi da
saqarTvelos saxalxo damcvelis mier imereTSi, samegrelo-zemo svaneTsa
da samcxe-javaxeTSi daniSnuli samxareo rwmunebulebi axorcieleben.

msoflioSi damkvidrebuli praqtikis Tanaxmad, federaciuli mowyo-
bis saxelmwifoebSi funqcionirebs rogorc centraluri, ise mis subieqteb-
Si arsebuli ombudsmenis institutebi, romlebic erTmaneTisgan
damoukidebelia. saqarTvelos realobidan gamomdinare, mizanSewonilia
arsebobdes aWarisa da afxazeTis avtonomiuri respublikebis saxalxo dam-
cvelis institutebi, rogorc federaciis subieqtebSi adamianis uflebeb-
is dacvaze zedamxedveli organoebi, Tumca saqarTvelos danarCen teri-
toriaze dauSvebelia saxalxo damcvelis samxareo rwmunebulis institute-
bis Seqmna/arseboba, rameTu saxalxo damcvelis instituti aris centrali-
zebuli organo, xolo adgilze moqmedi rwmunebulebi iwveven am institut-
is decentralizacias da arsebobs realuri safrTxe maTi adgilobrivi xe-
lisuflebis zegavlenis qveS moxvedrisa.

11. aWaris a/r saxalxo damcveli

aWaris avtonomiuri respublikis uzenaesma sabWom 1998 wlis 20 marts
miiRo avtonomiuri respublikis organuli kanoni ̀ aWaris avtonomiuri res-
publikis saxalxo damcvelis (ombudsmenis) Sesaxeb”, romelic, ZiriTadad,
iziarebs ̀ saqarTvelos saxalxo damcvelis Sesaxeb” organuli kanoniT dad-
genil principebsa da debulebebs. swored amitom sainteresoa im gansxvave-
bebze yuradRebis gamaxvileba, romlebic am or kanons Soris arsebobs.

aWaris a/r-is saxalxo damcvelis kandidaturisaTvis saqarTvelos mo-
qalaqeobis garda wayenebulia asakobrivi cenzis moTxovna, rac sul mcire
30 wels Seadgens. kandidaturis wardgenis ufleba aqvT aWaris a/r uzenaesi
sabWos Tavmjdomares – aWaris a/r-is meTaurs,6 a/r-is uzenaesi sabWos dep-

6 2001 wels aWaris a/r-is konstituciaSi es ori Tanamdeboba gaimijna, magram organul
kanonSi ar momxdara cvlilebis Setana, romliTac ganisazRvreboda, aRniSnuli ori
Tanamdebobidan romels darCa saxalxo damcvelis kandidaturis wardgenis ufleba,
Tu orives daukanonda es ufleba.
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utatTa erT mesameds an uzenaesi sabWos umravlesobis fraqcias. aWaris a/
r-is ombudsmenis Tanamdebobaze erTi da imave piris xelaxali uflebam-
osilebis vadiT arCeva SezRuduli ar aris.

aWaris a/r-is saxalxo damcvelis uflebamosilebis SeCerebisas an im
SemTxvevaSi, rodesac ombudsmenis mier misi uflebamosilebis ganxorciele-
ba SeuZlebelia axali uflebamosilebis SeZenamde, saxalxo damcvelis Tan-
amdeboba droebiT gardaiqmneba daniSvniT Tanamdebobad. aseT SemTxvevaSi
saxalxo damcvelis uflebamosilebas asrulebs aWaris a/r-is uzenaesi sab-
Wos mier droebiT daniSnuli saxalxo damcvelis movaleobis Semsrulebe-
li. organuli kanoniT gansazRvruli ar aris vada, romelSic axali saxalxo
damcvelis arCeva unda moxdes. aRniSnulma SeiZleba gamoiwvios msgavs situ-
aciaSi saxalxo damcvelad xelisufalTaTvis mizanSewonili kandidaturis
uvadod daniSvna, romelic ver iqneba damoukidebeli da miukerZoebeli
Tavis saqmianobaSi nebismier dros misi Tanamdebobidan gaTavisuflebis
SesaZleblobis arsebobis pirobebSi. aWaris a/r organuli kanonis SemTxveva-
Si adgili aqvs saxalxo damcvelis institutis damoukideblobis ugulebe-
lyofasa da misi adgilobrivi sakanonmdeblo organoebisadmi sruli damor-
Cilebis mcdelobas.

kalendaruli wlis damTavrebidan ara ugvianes ori Tvisa, aWaris a/r-is
saxalxo damcveli aWaris a/r-is uzenaes sabWos warudgens informacias
aWaris a/r-is adamianis uflebaTa da TavisuflebaTa dacvis mdgomareobis
Sesaxeb. Tu avtonomiuri respublikis ombudsmeni miiCnevs, rom sakiTxi
uzenaesi sabWos reagirebas moiTxovs, ufleba aqvs Tavisi iniciativiT Seit-
anos moxseneba aWaris a/r-is uzenaes sabWoSi adamianis uflebaTa da Tavisu-
flebaTa darRvevisa da saTanado reagirebis Sesaxeb. aWaris a/r-is saxalxo
damcvelis yovelwliuri moxsenebebisa da informaciebis gamoqveynebis sa-
kiTxze gadawyvetilebas iRebs aWaris a/r-is uzenaesi sabWo, rac saxalxo
damcvelis saqmianobaSi pirdapir Carevasa da misi damoukideblobis SezRud-
vas warmoadgens. msoflios nebismier qveyanaSi, sadac funqcionirebs om-
budsmenis instituti, am ukanasknelis saqmianobaSi erT-erTi umZlavresi
iaraRi sazogadoebis mxardaWeraa, rac, upirveles yovlisa, masmediis saSu-
alebebiT gaweuli saqmianobisa da konkretuli uflebebis damrRvev Tanam-
debobis pirTa Sesaxeb mosaxleobis informirebiT miiRweva. ombudsmeni-
saTvis msgavsi SezRudvis dawesebas SeiZleba mosaxleobaSi am samsaxuris
avtoritetis dacema, misi paralizeba da formalobad gadaqceva mohyves.

yovelive zemoxsenebuli miuTiTebs, rom aWaris a/r-is saxalxo damcve-
lis damoukideblad da miukerZoeblad saqmianoba did eWvs iwvevs. aucile-
belia organul kanonSi Zireuli cvlilebebis Setana, rac xels Seuwyobs
aWaris a/r-is am institutis gaaqtiurebas da ufro efeqtian moRvaweobas.
organul kanonSi aucilebelia Semdegi cvlilebebis Setana:

1) dafiqsirdes konkretuli vada, romlis ganmavlobaSic unda ganxor-
cieldes axali saxalxo damcvelis arCeva moqmedi uflebamosilebis vadam-
de SeCerebis SemTxvevaSi an im dros, rodesac ombudsmenis mier misi ufle-

saxalxo damcvelis instituti saqarTveloSi: problemebi da prioritetebi
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bamosilebis ganxorcieleba SeuZlebelia axali uflebamosilebis SeZenam-
de (me-8 muxlis me-3 punqti);

2) imave muxlidan amosaRebia saxalxo damcvelis Tanamdebobis daniS-
vniT Tanamdebobad gardaqmna. im periodSi, sanam airCeva axali saxalxo dam-
cveli, ombudsmenis uflebamosilebis delegireba mis moadgileze unda ganx-
orcieldes;

3) organuli kanonidan amoRebul unda iqnes 29-e muxlis me-3 punqti,
romlis Tanaxmad ̀ aWaris a/r-is saxalxo damcvelis (ombudsmenis) yovelw-
liuri informacia da moxsenebebi SeiZleba gamoqveynebul iqnes aWaris a/r
uzenaesi sabWos gadawyvetilebiT” da Camoyalibdes Semdegi redaqciiT:
`aWaris a/r-is saxalxo damcvelis (ombudsmenis) yovelwliuri informacia
qveyndeba aWaris a/r-is uzenaesi sabWos oficialur beWdviT organoSi. mox-
seneba SeiZleba gamoqveyndes aWaris a/r saxalxo damcvelis (ombudsmenis)
gadawyvetilebiT”.

12. afxazeTis a/r-is saxalxo damcveli

SedarebiT rTulia afxazeTis saxalxo damcvelis mdgomareoba. afxaze-
Tis a/r-is saxalxo damcvelis instituti 1998 wlis 4 agvistos Camoyalibda
1992 wlis dekembridan moqmed afxazeTis a/r-is adamianis uflebaTa dacvis
komitetis bazaze. Tumca, debuleba afxazeTis a/r-is saxalxo damcvelis
Sesaxeb a/r-is umaRlesi sabWos mier mxolod 1999 wlis 4 aprils iqna miRebu-
li, rac metyvelebs imaze, rom 8 Tvis ganmavlobaSi afxazeTis a/r-is sax-
alxo damcvelis instituti yovelgvari iuridiuli bazis gareSe funqcion-
irebda. SeSfoTebas iwvevs is faqtic, rom afxazeTis a/r-is saxalxo damcve-
lis uflebamosilebis gansazRvrisa da saqmianobis uzrunvelsayofad miRe-
bul iqna ara organuli kanoni, rogorc es saqarTvelos saxalxo damcvelisa
da aWaris a/r saxalxo damcvelis (ombudsmenis) SemTxvevaSi gvaqvs, aramed
debuleba, ramac CanasaxSive ganapiroba am institutis susti roli adami-
anis uflebebis dacvis sakiTxebSi.

`afxazeTis a/r-is saxalxo damcvelis debuleba” TiTqmis identuria
`saqarTvelos saxalxo damcvelis Sesaxeb” organuli kanonisa, Tumca aris
rigi gansxvavebebi, romelzec msurs yuradRebis gamaxvileba.

afxazeTis a/r-is saxalxo damcvelis kandidaturis wardgenis uflebiT
afxazeTis a/r-is umaRlesi sabWos wevrTa sul cota xuTkaciani jgufi sarge-
blobs. afxazeTis a/r-is saxalxo damcveli zedamxedvelobas uwevs afxaze-
Tis teritoriaze adamianis uflebaTa da TavisuflebaTa dacvas, afx-
azeTidan ltolvilTa da iZulebiT gadaadgilebul pirTa uflebaTa da
TavisuflebaTa dacvas. Tumca afxazeTis a/r-is saxalxo damcveli, arsebu-
li realobis gaTvaliswinebiT, ver axorcielebs Tavisi uflebamosilebas
afxazeTis a/r-is teritoriaze da umTavresad dakavebulia afxazeTidan
iZulebiT adgilnacvali pirebis uflebaTa dacviT. Sesabamisad, igi
saqarTvelos danarCen teritoriaze afxazeTidan iZulebiT adgilnacvali
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pirebis, agreTve, saqarTvelos im moqalaqeTa saCivrebsa da gancxadebebs
ganixilavs, romelTa ojaxis wevric saqarTvelos teritoriuli mTliano-
bis aRdgenisaTvis ibrZoda, daiRupa an ugzo-ukvlod daikarga afxazeTis
avtonomiur respublikaSi.

avtonomiur respublikebSi saxalxo damcvelis institutebis Seqmna,
romelic saqarTvelos saxalxo damcvelisagan organizaciul damoukide-
blobas inarCunebs, ar gamoricxavs maTTan aqtiur TanamSromlobas, rac gan-
pirobebulia rogorc ̀ aWaris a/r-is saxalxo damcvelis Sesaxeb” organuli
kanoniT, ise debulebiT ̀ afxazeTis a/r saxalxo damcvelis Sesaxeb”.

13. boloTqma

saqarTveloSi saxalxo damcvelis institutis dafuZnebiT Seivso ad-
amianis uflebebis dacvaze zedamxedveli organoebi. mniSvnelovani iyo am
institutis Seqmna, rac warmatebiT ganxorcielda. Semdgomi nabiji unda
iyos misi saqmianobisTvis yovelmxrivi xelSewyoba, rac upirvelesad sa-
kanonmdeblo cvlilebebs gulisxmobs.

ombudsmenis instituts gansakuTrebuli adgili ukavia im meqanizmebs
Soris, romlebic adamianis uflebebsa da kanonier interesebs saxelmwifo
organoTa TviTnebobisagan icaven. ombudsmenis institutis SemoReba gan-
pirobebuli iyo saxelmwifo organoTa mier adamianis uflebaTa darRvevi-
sas uflebebis dacvis aucileblobiT, moqalaqeebSi biurokratiuli siste-
mis mimarT daucvelobis grZnobis Semcirebis, mmarTvelobis xarisxis gaum-
jobesebisa da pirovnebasa da saxelmwifos Soris urTierTobis humanizire-
bis mizniT. swored amitom am institutis swor da mizanmimarTul funqcion-
irebas eniWeba gansakuTrebuli mniSvneloba saxelmwifoebrivi mSeneblo-
bis gardamaval etapze myofi qveynebisaTvis.

saxalxo damcvelis instituti saqarTveloSi: problemebi da prioritetebi



178 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

adamianis uflebaTa samarTlis

mimarTeba saxelmwifoTa saerTaSoriso

pasuxismgeblobis samarTalTan

aleqsandre oraxelaSvili

1. Sesavali

adamianis uflebaTa saerTaSoriso samarTlis mimarTeba saxelmwifoTa
pasuxismgeblobis samarTalTan rTuli da mravalganzomilebiani sakiTxia,
rasac didi yuradReba eTmoba rogorc iuridiul literaturaSi, ise spe-
cializebuli saerTaSoriso organoebis, maT Soris saerTaSoriso sasamarT-
loebis, saqmianobaSi. ramdenadac erTi statiis farglebSi SeuZlebelia am
problemis sruli moculobiT gaSuqeba, SemovifarglebiT mxolod ori prob-
lematuri sakiTxis ganxilviT, romlebic sadReisod Zalze aqtualuria.
pirveli sakiTxi Seexeba saerTaSoriso pasuxismgeblobis standartebs
ekonomikur, socialur da kulturul uflebaTa saerTaSoriso paqtiT dad-
genili valdebulebebis darRvevisaTvis; meore ki _ saerTaSoriso pasux-
ismgeblobis reJims adamianis uflebaTa darRvevisaTvis, am ukanasknelTa
normatiuli bunebidan gamomdinare.

2. aramarTlzomieri aqtis buneba da saxelmwifos pasuxismge-

bloba ekonomikur, socialur da kulturul uflebaTa saerTa-

Soriso paqtis mixedviT

adamianis uflebaTa damcavi normebis Sinaarss SeiZleba mniSvneloba
hqondes imis dadgenisas, Tu ra saxis faqtebi da garemoebebi iwvevs adami-
anis uflebis darRvevas. es damokidebulia imaze, Tu ra tipis valdebule-
bebs Seicavs esa Tu is normatiuli dokumenti. mTeli rigi universaluri da
regionuli konvenciebisa, rogorebicaa, magaliTad, samoqalaqo da poli-
tikur uflebaTa saerTaSoriso paqti (1966 w.) da adamianis uflebaTa evro-
pis konvencia (1950 w.), saxelmwifoebs akisrebs valdebulebas daicvan am
aqtebiT gaTvaliswinebuli adamianis uflebebi. zogierTi saerTaSoriso
aqti, rogoricaa, magaliTad, ekonomikur, socialur da kulturul ufleba-
Ta saerTaSoriso paqti (1966 w.), ufro naklebad xist debulebebs Seicavs.
magaliTad, am ukanaskneli paqtis me-2 muxlis mixedviT, TiToeuli saxelm-
wifo valdebulia miiRos zomebi rogorc individualurad, ise saerTa-
Soriso TanamSromlobis gziT da mis gankargulebaSi arsebuli resursebis
maqsimaluri gamoyenebiT, am paqtSi mocemuli uflebebis sruli realizaci-
is mizniT. ismis kiTxva: akisrebs Tu ara ekonomikur, socialur da kultu-
rul uflebaTa saerTaSoriso paqti saxelmwifoebs srulfasovan iuridiul
valdebulebebs, romelTa darRveva iwvevs saxelmwifos saerTaSoriso pa-
suxismgeblobas?
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gaero-s ekonomikuri da socialuri uflebebis komitetis mosazrebiT,

ekonomikur, socialur da kulturul uflebaTa saerTaSoriso paqti ak-
isrebs saxelmwifoebs srulfasovan saerTaSoriso valdebulebebs. ko-
mitets miaCnia, rom paqtis me-2 muxlis arsebuli formulireba farTo da
moqnil midgomas ganasaxierebs, magram es ar iZleva adamianis uflebaTa saer-
TaSoriso samarTlis ZiriTadi moTxovnebis ignorirebis uflebas. Sesabam-
isad, TiToeulma saxelmwifom sakuTar samarTlebriv sistemaSi unda
gaiTvaliswinos da uzrunvelyos ekonomikuri da socialuri uflebebis
dacvisa da Sesabamisi samTavrobo angariSvaldebulebis meqanizmebi. am kuTx-
iT komiteti gansakuTrebul mniSvnelobas aniWebs sasamarTlo dacvis saSu-
alebebs. aRniSnuli komiteti Tvlis, rom saxelSekrulebo samarTlis Sesax-
eb venis 1969 wlis konvenciis 27-e muxli, romelic gamoricxavs Sidasaxelm-
wifo samarTals, rogorc saerTaSoriso valdebulebis darRvevis malegal-
izebel faqtors, srulad gamoiyeneba ekonomikur, socialur da kulturul
uflebaTa saerTaSoriso paqtis mimarT.1

paqtis me-2 muxlis mixedviT, paqtSi mocemuli uflebebis sruli real-
izacia TandaTanobiT unda iqnes miRweuli. am miznis misaRwevad ki gamiznu-
li nabijebi unda gadaidgas saxelmwifosaTvis paqtis ZalaSi Sesvlidan
gonivrul mokle vadaSi. es zomebi unda iyos gamiznuli, konkretuli da mi-
marTuli paqtSi mocemuli valdebulebebis Sesrulebisaken.2 is faqti, rom
paqti saxelmwifoebs valdebulebebis Sesasruleblad garkveul dros
aZlevs, ar unda iqnes gagebuli imgvarad, rom paqtSi mocemul valdebule-
bebs azri daekargos. miuxedavad imisa, rom socialur-ekonomikuri ufle-
bebis realobaTa gaTvaliswinebiT paqti saxelmwifoebs moqnil valdebule-
bebs akisrebs, es imgvarad unda iqnes gagebuli, rom saxelmwifom rac Sei-
Zleba efeqtiani RonisZiebebi gaataros paqtiT gaTvaliswinebuli miznebis
misaRwevad.3 sxva sityvebiT, paqtis me-2 muxlSi mocemuli moqnili formu-
lireba iTvaliswinebs saxelmwifoebis SesaZlo droebiT dabrkolebebs
valdebulebebis sruli realizaciisas, magram aramc da aramc ar warmoad-
gens gamarTlebas saxelmwifoebisaTvis, romlebic paqtSi mocemul ufle-
bebs ar uzrunvelyofen TavianTi mosaxleobisaTvis. paqtis me-2 muxli, sax-
elSekrulebo samarTlis Sesaxeb venis 1969 wlis konvenciis 31-e muxlis
mixedviT, unda ganimartos paqtis obieqtisa da miznis Sesabamisad, anu es
debuleba gagebul unda iqnes im saxiT, rom xeli Seewyos paqtis funqcion-
irebas da ar moxdes misi dabrkoleba. ekonomikuri da socialuri uflebeb-
is komitetis mier paqtis me-2 muxlis ganmarteba zustad Seesabameba venis
1969 wlis konvenciis moTxovnebs.

yovelive zemoaRniSnuli mowmobs, rom im SemTxvevaSic ki, Tu saxelm-
wifos, paqtSi mocemul uflebebTan dakavSirebiT, mxolod „progresuli
realizaciis“ valdebuleba ekisreba, Tavad es progresuli realizaciis

1 CESCR General comment 9 (The domestic application of the Covenant), 03/12/98 E/C.12/1998/24,
paras. 1-3.
2 CESCR General comment 3 (The nature of States parties obligations) 14/12/90, para. 2.
3 iqve, para. 9.

ad. uflebaTa sam.-is mimarTeba saxelmwifoTa saerTaSoriso pasuxismgeblobis sam.-Tan



180 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

valdebuleba srulfasovan valdebulebas warmoadgens da saxelmwifos mier
misi Sesrulebis Sefaseba damoukidebel saerTaSoriso-samarTlebriv stan-
dartebs eqvemdebareba. SesaZlebelia, rom ekonomikur, socialur da kul-
turul uflebaTa saerTaSoriso paqti sxva saerTaSoriso aqtebisagan, ma-
galiTad, samoqalaqo da politikur uflebaTa paqtisagan, gansxvavebuli
Sinaarsis valdebulebebs Seicavdes, magram paqtSi mocemuli valdebule-
bebi iseve savaldebuloa, rogorc nebismier sxva xelSekrulebaSi mocemu-
li valdebulebebi.

aseTi midgomis siswores adasturebs gaeros saerTaSoriso samarTlis
komisiis poziciac. saxelmwifoTa pasuxismgeblobis Sesaxeb komisiis proeq-
tis me-12 muxlis mixedviT, „saxelmwifos mier saerTaSoriso valdebuleba
irRveva, rodesac am saxelmwifos moqmedeba ar Seesabameba valdebulebis
moTxovnebs, miuxedavad am valdebulebis safuZvlis an xasiaTisa.“4 aRniS-
nuli metyvelebs imaze, rom ekonomikur, socialur da kulturul ufleba-
Ta saerTaSoriso paqtSi mocemuli valdebulebebis buneba da xasiaTi ar war-
moadgens am valdebulebebis damrRvevi saxelmwifos saerTaSoriso pasux-
ismgeblobis xelSemSlel garemoebas.

am midgomas aseve adasturebs amave proeqtis me-15 muxli, romelic ex-
eba saxelmwifoTa pasuxismgeblobas e.w. „Sedgenili aramarTlzomieri aqte-
bisaTvis“. es iseTi aramarTlzomieri aqtebia, rodesac saxelmwifos moqmede-
ba an umoqmedoba, mis sxva moqmedebebsa da umoqmedobebTan erTad, warmoad-
gens sakmaris safuZvels imisaTvis, rom saTave daudos saerTaSoriso valde-
bulebis darRvevas.5 cxadia, rom paqtSi mocemul valdebulebebTan saxelm-
wifos qmedebis Seusabamobis nebismieri aqti ver dafiqsirdeba rogorc saer-
TaSoriso valdebulebis darRveva. magaliTad, Tu saxelmwifo misTvis paq-
tis ZalaSi Sesvlidan ramdenime dRis an kviris Semdeg ver uzrunvelyofs
mosaxleobisaTvis iseT socialur da ekonomikur uflebebs, rogoricaa Sro-
mis, ganaTlebis an janmrTelobis dacvis ufleba, mas saerTaSoriso pasux-
ismgebloba, albaT, ar daekisreba, radgan, rogorc zemoT aRiniSna, paqtis
me-2 muxli moiTxovs socialuri da ekonomikuri uflebebis progresul da
ara dauyovnebliv realizacias. Tumca Tu saxelmwifosaTvis paqtis ZalaSi
Sesvlidan gasulia ramdenime weli, maSin situacia radikalurad gansxvave-
bulia da „progresuli realizaciis“ cnebas gacilebiT naklebi mniSvneloba
aqvs. paqtis ZalaSi Sesvlis Semdeg gasuli drois monakveTi iZleva imis sa-
Sualebas, rom Sefasdes, Tu ramdenad moaxdina saxelmwifom misi valde-
bulebebis progresuli realizacia, kerZod, gaatara Tu ara Sesabamisi sa-
kanonmdeblo, maT Soris sabiujeto da administraciuli, RonisZiebebi am
miznis misaRwevad. Tu saxelmwifo gamudmebiT ar mimarTavs Sesabamis
RonisZiebebs, maSin SesaZlebelia es faqti dafiqsirdes rogorc saerTa-
Soriso valdebulebebis darRveva Sedgenili aramarTlzomieri aqtis meS-
veobiT. saerTaSoriso samarTlis komisiis proeqtis me-15 muxlis me-2 punq-

4 Report of the International Law Commission, Fifty-third Session, UN. Doc. A/56/10, at 124.
5 Id., 146.
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ti6 iZleva imis saSualebas, rom saxelmwifosaTvis paqtis ZalaSi Sesvlis
momentidan moyolebuli Sefasdes am saxelmwifos nebismieri moqmedeba,
romelic ganxorcielda paqtis moTxovnebis dakmayofilebis mizniT, an
romelic SeiZleba ganxorcielebuliyo, magram ar ganxorcielebula, ramac
gamoiwvia saxelmwifos qmedebis Seusabamoba paqtiT nakisr valdebulebebT-
an. es moicavs Sefasebebs sakanonmdeblo saqmianobasa da aseve gamoyofil
sabiujeto dafinansebasTan dakavSirebiT. Tu, magaliTad, saxelmwifo rva-
cxra wlis manZilze gamudmebiT ar gamoyofs dafinansebas janmrTelobis
dacvis sistemisaTvis, maSin am saxelmwifos qmedeba kvalificirdeba rogorc
mis mier „progresuli realizaciis“ valdebulebis darRveva, Sedgenili ara-
marTlzomieri aqtis meSveobiT. es aris ara marto specifikuri uflebebis
darRveva, aramed paqtis me-2 muxlSi mocemuli „progresuli realizaciis“
zogadi valdebulebis darRvevac.

amasTanave, Tu vixelmZRvanelebT komisiis proeqtis me-15 muxlis me-2
punqtiT gaTvaliswinebuli kriteriumiT, „progresuli realizaciis“ valde-
bulebis darRvevas adgili aqvs ukve saxelmwifos im pirveli moqmedebidan
an umoqmedobidan moyolebuli, romelic paqtiT nakisr valdebulebebs ar
Seesabameba. miuxedavad imisa, rom saxelmwifos mimarT paqtis ZalaSi Sesv-
lidan ramdenime kviris an Tvis ganmavlobaSi am saxelmwifos mier paqtSi
mocemuli valdebulebebis Seusrulebloba, rogorc aseTi, ar warmoadgens
paqtis darRvevas, es moqmedebebi da umoqmedobebi mainc inarCunebs samarT-
lebriv mniSvnelobas. kerZod, isini gamoiyeneba aTvlis wertilad saxelm-
wifos Semdgomi moqmedebebisa da umoqmedobebis konteqstSi. Tu saxelmwi-
fom garkveuli momentisaTvis, magaliTad, misTvis paqtis ZalaSi Sesvlidan
wlebis gasvlis Semdeg, daarRvia paqtis me-2 muxlSi mocemuli progresu-
li, anu TandaTanobiTi realizaciis valdebuleba, es darRveva moicavs sax-
elmwifos nebismier moqmedebasa da umoqmedobas paqtis ZalaSi Sesvlis Sem-
deg da saxelmwifos ekisreba saerTaSoriso pasuxismgebloba misi valde-
bulebebis darRvevisaTvis paqtis ZalaSi Sesvlis pirveli dRidan.

ekonomikur, socialur da kulturul uflebaTa saerTaSoriso paqtis
srulfasovani savaldebulo Zalis procedurul_instituciuri gagrZele-
baa ekonomikuri da socialuri uflebebis komitetis roli saxelmwifoebis
mier paqtiT nakisri valdebulebebis Sesrulebisas, radgan swored am ko-
mitetma unda gansazRvros saxelmwifos mier misi valdebulebebis darRve-
vis faqtebi konkretuli situaciidan gamomdinare. komiteti saxelmwifoe-
bisagan iTxovs detalur moxsenebas, Tu ra RonisZiebebi tardeba paqtSi
mocemuli valdebulebebis Sesasruleblad. saxelmwifoebs SeuZliaT
gamoxaton TavianTi mosazreba maT mier ganxorcielebuli Tu gansaxor-
cielebeli RonisZiebebis aucileblobisa Tu mizanSewonilobis Sesaxeb, ma-
gram saboloo gadawyvetilebas imis Sesaxeb, miiRo Tu ara saxelmwifom
saWiro zomebi valdebulebebis Sesasruleblad, iRebs Tavad komiteti.7 es
imis Sefasebasac moicavs, iyenebs Tu ara saxelmwifo mis xelT arsebul

6 Id., 146.
7 CESCR General comment 3 (The nature of States parties obligations) 14/12/90, para. 4.
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resursebs paqtSi asaxul valdebulebaTa Sesasruleblad. magaliTad, Tu
saxelmwifo policiis Senaxvaze xarjavs imaze samjer mets, vidre janmrTe-
lobis dacvis sistemis Senaxvaze, am saxelmwifos ar SeuZlia ganacxados,
rom sakuTari resursebis simwire ar aZlevs saSualebas paqtSi dafiqsire-
buli uflebebis sruli moculobiT ganxorcielebisaTvis.

garda imisa, rom komiteti afiqsirebs ekonomikur, socialur, da kul-
turul uflebaTa saerTaSoriso paqtis srulfasovan savaldebulo Zalas,
igi gamoyofs sxva, damatebiT garemoebebs, rodesac saxelmwifos pasuxismge-
blobis sakiTxi SeiZleba dadges paqtSi mocemuli uflebebis darRvevi-
saTvis. saxelmwifo pasuxismgebelia paqtis darRvevisaTvis ara mxolod ma-
Sin, rodesac igi marto moqmedebs, aramed maSinac, rodesac misi moqmedeba
sxva subieqtTan erTad xorcieldeba an rodesac igi ubiZgebs sxva saxelm-
wifos paqtSi mocemuli uflebebis darRvevisaken. amas mowmobs is ori fun-
damenturi niSani, romelic paqtSi asaxul valdebulebebs axasiaTebs, mi-
uxedavad maTi e.w. moqnili da progresuli xasiaTisa:

a) ekonomikuri da socialuri uflebebi warmoadgens srulfasovan
SezRudvas gaero-s uSiSroebis sabWos mier dawesebul ekonomikur sanqcie-
bze. Tumca uSiSroebis sabWos gaaCnia ufleba SemoiRos ekonomikuri san-
qciebi saerTaSoriso samarTlis uxeSad damrRvevi saxelmwifos mimarT8 da
es sanqciebi unda Seesabamebodes ekonomikuri da socialuri uflebebis
dacvis moTxovnebs. mocemuli piroba gasaTvaliswinebelia rogorc sanqcie-
bis Sefardebis, ise maTi ganxorcielebisas. mosaxleobas unda hqondes sa-
Sualeba isargeblos Tavisi ekonomikuri da socialuri uflebebiT, miuxe-
davad imisa, ama Tu im qveynis mmarTveli elita arRvevs Tu ara saerTaSoriso
mSvidobasa da usafrTxoebasTan dakavSirebul normebs. es principi gamom-
dinareobs Tavad gaero-s wesdebis 1-l, 55-e da 56-e muxlebidan.9

b) saxelmwifoebma unda gaiTvaliswinon ekonomikuri da socialuri
uflebebi, rodesac isini monawileoben gadawyvetilebebis miRebis proces-
Si saerTaSoriso safinanso institutebis (rogoricaa saerTaSoriso savalu-
to fondi, msoflio banki, ganviTarebis saerTaSoriso asociacia) mier ama
Tu im saxelmwifosaTvis kreditis gacemis saxiT daxmarebis gawevasTan
dakavSirebiT. rogorc wesi, saerTaSoriso safinanso institutebi kred-
itebs gascemen garkveuli moTxovnebiTa da pirobebiT, romlebic ukavSird-
eba im RonisZiebebs, romlebic saxelmwifom sakuTari ekonomikuri da so-
cialuri sistemis farglebSi unda gaataros. am konteqstSi ekonomikuri da
socialuri uflebebi SeiZleba sakmaod momgebian mdgomareobaSi aRmoCndes
da safinanso institutebis miTiTebaTa Sesrulebam maTi seriozuli dar-
Rvevebi gamoiwvios. aqedan gamomdinare, gaero-s ekonomikuri da social-
uri uflebebis komiteti cdilobs, rom saxelmwifoebma, romlebic iReben
gadawyvetilebas saerTaSoriso safinanso institutebis farglebSi, mxed-
velobaSi miiRon, Tu ramdenad uzrunvelyofs kreditis mosargeble sax-
8 ix. gaero-s wesdebis 39-e, 41-e da 42-e muxlebi.
9 CESCR General Comment 8 (The relationship between economic sanctions and respect for econom-
ic, social and cultural rights), 12/12/97, E/C.12/1997/8.
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elmwifo ekonomikuri da socialuri uflebebis sruli moculobiT dacvas.
erovnuli moxsenebis ganxilvis dros komiteti regularulad iTxovs sax-
elmwifoebisagan informacias, Tu ra pozicias ikaveben isini, rodesac esa
Tu is proeqti iwvevs kreditis mosargeble saxelmwifos mier ekonomikuri
da socialuri uflebebis darRvevas.

magaliTad, safrangeTis, belgiis, germaniisa da iaponiis moxsenebebis
ganxilvisas, ekonomikuri da socialuri uflebebis komitetma am saxelmwi-
foebisagan moiTxova mimarTon yvela saWiro zomas imisaTvis, rom saerTa-
Soriso safinanso institutebis politikis mimarTulebebi da gadaw-
yvetilebebi SesabamisobaSi iyos ekonomikur, socialur da kulturul
uflebaTa paqtiT saxelmwifoTa mier nakisr valdebulebebTan.10

yovelive zemoaRniSnuli adasturebs, rom ekonomikur, socialur da
kulturul uflebaTa saerTaSoriso paqti saxelmwifoebs akisrebs srul-
fasovan saerTaSoriso valdebulebebs, romelTa darRvevisaTvis dgeba sax-
elmwifos saerTaSoriso pasuxismgebloba. adamianis uflebaTa samarTlisa
da saerTaSoriso pasuxismgeblobis samarTlis erToblivi moqmedebis pro-
cesi warmoSobs im garantiebs, romlebic saxelmwifoebs ar aZlevs saSuale-
bas gamudmebiT amoefaron ̀ progresuli realizaciis” cnebas paqtiT gaTval-
iswinebuli valdebulebebis darRvevisas.

3. saerTaSoriso pasuxismgeblobis reJimi adamianis ufleba-

Ta darRvevisaTvis

saerTaSoriso pasuxismgeblobis reJimis adamianis uflebebis sferoSi
gamoyenebis sakiTxis ganxilvisas gasaTvaliswinebelia adamianis uflebaTa
maregulirebeli normebis iuridiuli buneba. am mimarTebiT unda aRiniS-
nos, rom adamianis uflebebi ar warmoadgens im normaTa erTaderT katego-
rias, romlebic adamians icavs, da am mxriv gansxvavdeba individualuri
uflebebisagan. es ori kategoria saerTaSoriso samarTalSi gansxvavebuli
kriteriumebiT regulirdeba. tradiciuli diplomatiuri dacvis tipis saer-
TaSoriso-samarTlebrivi urTierTobebi ukavSirdeba fizikuri da iuridi-
uli pirebis uflebebis dacvas. es urTierTobebi xasiaTdeba imiT, rom sax-
elmwifo gamodis Tavisi moqalaqis damcavis rolSi, rodesac am ukanasknel-
is uflebebi irRveva sxva saxelmwifos mier. saerTaSoriso sasamarTlos ganx-
iluli aqvs ramdenime aseTi saqme.11 LaGrand-is saqmeze saerTaSoriso sasa-

10 Concluding Observations of the Committee on Economic, Social and Cultural Rights: France, 30/11/
2001, E/C.12/1/Add.72, para. 32; Concluding Observations of the Committee on Economic, Social and
Cultural Rights: Belgium, 01/12/2000 E/C.12/1/Add.54, para. 31; Concluding Observations of the Com-
mittee on Economic, Social and Cultural Rights: Germany, 24/09/2001 E/C.12/1/Add.68 para. 31; Con-
cluding Observations of the Committee on Economic, Social and Cultural Rights: Germany, 24/09/2001
E/C.12/1/Add.67 para. 37.
11 am saqmeTagan yvelaze mniSvnelovani, albaT, aris Nottebohm-isa (ICJ Reports, 1955) da Barcelona
Traction-is (ICJ Reports, 1964, 1970) saqmeebi. amJamad saerTaSoriso sasamarTlos winaSe ganxilvis
procesSia lixtenStain-germaniis dava CexoslovakiaSi meore msoflio omis dros CamorTmeuli
qonebis Sesaxeb, aseve kongos mimarTva misi moqalaqis, ahmado saido dialos, uflebebis darRvev-
asTan dakavSirebiT.
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marTlom daadgina, rom saxelmwifos teritoriaze myofi ucxoeli mo-
qalaqeebis ufleba _ isargeblon maTi moqalaqeobis saxelmwifos konsulis
momsaxurebiT, warmoadgens individualur uflebas. Tumca saerTaSoriso
sasamarTlos ar daumtkicebia, rom igive ufleba adamianis ZiriTad ufle-
bas warmoadgens.12

arc TeoriaSi da arc sasamarTlo praqtikaSi naTeli gansxvaveba indi-
vidualur da adamianis uflebebs Soris mocemuli ar aris. amasTanave,
rogorc individualuri, ise adamianis uflebebi icavs individebs, rac am
ori kategoriis uflebebs erTmaneTTan aaxlovebs. miuxedavad amisa, maT
Soris gansxvavebis danaxva mainc SesaZlebelia. individualuri uflebebi
icavs adamians, rogorc ama Tu im saxelmwifos moqalaqes. adamianis uflebe-
bi icavs adamians, rogorc aseTs. Tu adamianis individualuri ufleba dair-
Rva, saerTaSoriso-samarTlebrivi garantia mdgomareobs mxolod imaSi, rom
am adamianis moqalaqeobis saxelmwifos SeuZlia pretenzia ganucxados dam-
rRvev saxelmwifos da moiTxovos zianis anazRaureba, radgan am SemTxveva-
Si individis uflebis darRvevis Sedegad mxolod es saxelmwifo iTvleba
dazaralebulad. Tu moqalaqeobis saxelmwifom aseTi neba ar gamoxata, sak-
iTxi, rogorc wesi, saerTaSoriso-samarTlebrivi regulirebis sferos far-
glebs gareTaa da am sakiTxis wamoWra sxvas aravis SeuZlia. magaliTad,
lagrandisa da notebomis uflebaTa darRvevis pretenziebi, Sesabamisad,
germaniasa da lixtenStains rom ar waredginaT saerTaSoriso sasamarTlo-
saTvis, saerTaSoriso-samarTlebrivi davis warmoSobis safuZveli am sak-
iTxebTan dakavSirebiT ar iarsebebda, radgan individualuri uflebis dar-
Rvevis saerTaSoriso-samarTlebrivi uSualoba damokidebulia moqalaqeo-
bis saxelmwifos nebaze. ase rom sakiTxi, pasuxismgeblobis romeli reJimi
gamoiyeneba individis uflebis konkretul darRvevasTan dakavSirebiT,
damokidebulia imaze, Tu ra saxis darRvevas aqvs adgili – individualuri
uflebisas Tu adamianis uflebisas.

saxelmwifoTa pasuxismgeblobis samarTlis miznebisaTvis, adamianis
uflebebi ganekuTvneba mravalmxrivi saerTaSoriso valdebulebebis kate-
gorias, anu im valdebulebaTa kategorias, romlebic icavs ara calkeuli
saxelmwifoebis, aramed mTeli saerTaSoriso Tanamegobrobis interesebs.
es warmoadgens adamianis uflebaTa maregulirebeli normebisa da valde-
bulebebis gansakuTrebul niSan-Tvisebas, romelic maT ordinaruli norme-
bisa da valdebulebebisagan ganasxvavebs.

zogadad, saerTaSoriso samarTali miiCneva sistemad, romelic ufle-
bebsa da valdebulebebs warmouqmnis uSualod saxelmwifoebs. Sesabamis-
ad, es uflebebi da valdebulebebi unda ganasaxierebdes am saxelmwifoTa
individualur interesebs. miuxedavad imisa, Tu ra wyaros efuZneba esa Tu
is saerTaSoriso valdebuleba – CveulebiT samarTals, ormxriv Tu
mravalmxriv xelSekrulebebs – igi miiCneva calkeuli saxelmwifoebis in-
dividualuri interesebis damcvelad. Tu saxelmwifos mimarT arsebuli

12 LaGrand case, International Court of Justice, General List No. 121, 2001.
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valdebuleba dairRva, samarTaldarRvevis Sedegebis likvidacia unda
moxdes dazaralebuli da damrRvevi saxelmwifoebis ormxrivi urTierTo-
bebis farglebSi. magaliTad, Tu or qveyanas Soris arsebobs savaWro an sa-
tranzito xelSekruleba, igi mxolod am ori saxelmwifos interesebs icavs.
Tu erT-erTi saxelmwifo xelSekrulebas daarRvevs, magaliTad, xelSek-
rulebasTan Seusabamo tarifis dawesebis gziT, igi amiT mxolod xelSek-
rulebis meore mxaris interesebs xelyofs. mxolod es meore saxelmwifoa
dazaralebuli da sxva aravin. msgavsi situacia gvxvdeba universaluri
normebis SemTxvevaSi. saxelmwifoTa teritoriuli zRvis reJimi, romelic
regulirdeba gaero-s 1982 wlis sazRvao samarTlis konvenciiT da aseve
CveulebiTi samarTliT, icavs calkeuli saxelmwifos individualur inter-
esebs. Tu erTi romelime saxelmwifo daarRvevs meore saxelmwifos teri-
toriuli zRvis reJims, magaliTad, ukanono TevzWeris warmoebis gziT, daz-
aralebuli mxolod es meore saxelmwifoa da sxva aravin. mxolod am saxelm-
wifos aqvs ufleba moiTxovos, rom damrRvevma saxelmwifom Sewyvitos
ukanono qmedeba da moaxdinos zianis anazRaureba. es maTi ormxrivi urT-
ierTobis saqmea.

amis paralelurad arsebobs mTeli rigi fundamenturi valdebulebeb-
isa, romelTa dacva ormxrivobis safuZvelze arc erTi saxelmwifos samarT-
lebriv interesebSi ar iqneboda da romlebic, Sesabamisad, mTeli saerTa-
Soriso Tanamegobrobis interesebis sagans warmoadgens. es gamoixateba erga
omnes valdebulebebis aRiarebaSi. maTi gansazRvreba saerTaSoriso sasa-
marTlom mogvca Barcelona Traction-is saqmeze (1970):

`33. ...arsebiTad unda gansxvavdes erTmaneTisagan is valdebulebebi,
romlebic saxelmwifos saerTaSoriso Tanamegobrobis mimarT akisria da is
valdebulebebi, romlebic saxelmwifos warmoeqmneba sxva saxelmwifos mi-
marT diplomatiuri dacvis sferoSi. pirveli Tavisi bunebiT warmoadgens
yvela saxelmwifos problemas. maTSi mocemuli uflebebis mniSvnelobis
gaTvaliswinebiT, yvela saxelmwifos SeiZleba hqondes maTi dacvis inter-
esi. es aris erga omnes valdebulebebi.

34. kerZod, aseTi valdebulebebi warmoiSoba Tanamedrove saerTa-
Soriso samarTalSi agresiis aqtis, genocidis kanongareSe gamocxadebidan,
im principebsa da normebidan, romlebic exeba adamianis ZiriTad uflebebs,
monobisa da rasobrivi diskriminaciis CaTvliT. zogi maTgani damkvidrda
saerTo saerTaSoriso samarTalSi; sxvebi mocemulia universaluri an kvazi-
universaluri xasiaTis saerTaSoriso dokumentebSi."13

saerTaSoriso sasamarTlos midgoma mianiSnebs, rom erga omnes valde-
buleba aris saerTaSoriso valdebulebaTa Tvisobrivad gansxvavebuli tipi,
romlis dacvaSic dainteresebulad iTvleba yvela saxelmwifo, mTeli saer-
TaSoriso Tanamegobroba. Sesabamisad, yvela saxelmwifos SeuZlia ganacxa-
dos pretenzia am valdebulebaTa darRvevasTan dakavSirebiT.14

13 ICJ Reports, 1970; Interpretation of the Genocide Convention (Advisory Opinion), ICJ Reports, 1951.
14 erga omnes valdebulebebis Sesaxeb ufro dawvrilebiT ix. Meron, Human Rights and
Humanitarian Norms as Customary Law (1989), 188-201.
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saxelmwifoTa pasuxismgeblobis Sesaxeb proeqtze muSaobisas gaero-s
saerTaSoriso samarTlis komisiam Barcelona Traction-is saqmeze xazgasmul
„arsebiT gansxvavebaze“ dayrdnobiT aRniSna, rom mTeli saerTaSoriso Tan-
amegobrobis mimarT arsebuli valdebulebebis darRvevis SemTxvevaSi sax-
elmwifos pasuxismgeblobis sakiTxis dasmis ufleba aqvs nebismier saxelm-
wifos, miuxedavad imisa, miadga Tu ara mas uSualo ziani Sesabamisi arama-
rTlzomieri aqtis Sedegad.15

rodesac saxelmwifo wamoWris sxva saxelmwifos mier adamianis ufle-
baTa darRvevis sakiTxs, mas ufleba aqvs moiTxovos miyenebuli zianis
anazRaureba. am SemTxvevaSi saxelmwifo moqmedebs ara sakuTari interese-
bidan gamomdinare, aramed rogorc saerTaSoriso Tanamegobrobis agenti.
mas SeuZlia moiTxovos samarTaldarRvevis Sewyveta da ganumeoreblobis
garantiebis miReba. rac Seexeba kompensacias, misi moTxovna saxelmwifos
SeuZlia mxolod uSualod dazaralebuli pirebis interesebidan gamom-
dinare, anu _ ara Tavad am saxelmwifosaTvis, aramed uSualod dazaralebu-
li pirebisaTvis. es ganasxvavebs adamianis uflebaTa konteqsts tradiciu-
li diplomatiuri dacvis urTierTobebis konteqstisagan. am ukanasknelis
SemTxvevaSi, rogorc zemoT aRvniSneT, individis uflebis darRvevaze pre-
tenziis gancxadebis ufleba aqvs mxolod misi moqalaqeobis saxelmwifos.
Sesabamisad, Tumca moqalaqeobis saxelmwifo, rogorc wesi, zianis anazRau-
rebas, kerZod ki kompensacias, iTxovs misi moqalaqis darRvevis faqtTan
dakavSirebiT da moTxovnili kompensaciis moculoba Seesabameba darRve-
vis bunebasa da moculobas, kompensaciis moTxovna xdeba moqalaqeobis sax-
elmwifos, da ara dazaralebuli individis, saxeliT. miRebuli kompensacia
ekuTvnis moqalaqeobis saxelmwifos, romelic, principSi, ar aris valdebu-
li gadasces amoRebuli kompensacia mis dazaralebul moqalaqes (Tumca
umetes SemTxvevebSi dazaralebuli individi iRebs am Tanxas). amisgan gan-
sxvavebiT, adamianis uflebaTa konteqstSi saerTaSoriso samarTali uSua-
lod miuTiTebs, rom kompensaciis moTxovna moxdes uSualod dazaralebu-
li individis saxeliT da masve gadaeces.

aRniSnuli gansxvaveba, romelic saxelmwifoTa pasuxismgeblobis meo-
rad samarTlebriv urTierTobebs ukavSirdeba, emyareba im pirveladi saer-
TaSoriso valdebulebebis bunebasa da efeqts, romelTa darRvevasTan mi-
marTebiT dgeba saerTaSoriso pasuxismgebloba. Tu individis ufleba dair-
Rva im normis darRveviT, romelic tradiciuli ormxrivi saerTaSoriso-
samarTlebrivi urTierTobebis konteqstSi moqmedebs, rogorc pretenziis
wamoyeneba, ise uSualod individisaTvis zianis anazRaureba damokidebu-
lia moqalaqeobis saxelmwifos nebaze. meore mxriv, Tu individis ufleba
dairRva mTeli saerTaSoriso Tanamegobrobis interesebis damcveli norm-
is darRveviT, maSin nebismier saxelmwifos aqvs ufleba wamoWras pasuxismge-

15 Commentary to Article 48, in Crawford, The International Law Commission’s Articles on State
Responsibility (2002), 278. amasTanave, komisiam aRniSna, rom misi amocana mdgomareobs mxolod erga
omnes valdebulebebis darRvevis Sedegebis gansazRvraSi da ara im valdebulebebis amomwuravi
CamonaTvlis dadgenaSi, romlebic erga omnes xasiaTs atarebs (iqve).
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blobis sakiTxi, moqalaqeobis saxelmwifos nebisa da poziciis miuxedavad,
kompensacia ki ekuTvnis uSualod dazaralebul individs. am pozicias
emxroba saerTaSoriso samarTlis komisiis mosazreba, romlis mixedviTac,
Tu saxelmwifo acxadebs pretenzias adamianis uflebaTa darRvevasTan
dakavSirebiT da moiTxovs kompensacias, man unda daamtkicos, rom igi mo-
qmedebs uSualod dazaralebuli individis, da ara sakuTari interesebidan
gamomdinare.16

individualur uflebasa da adamianis uflebas Soris gansxvavebis il-
ustrireba SeiZleba konkretuli magaliTebiTac. magaliTad, ucxoeli mo-
qalaqis sakuTrebaSi myofi sawarmos konfiskacia an eqspropriacia saTana-
do kompensaciis gadaxdis gareSe warmoadgens individualuri uflebis dar-
Rvevas da pretenziis wayenebis ufleba aqvs mxolod moqalaqeobis saxelm-
wifos diplomatiuri dacvis farglebSi. xolo imave ucxoeli moqalaqis wame-
bis faqti warmoadgens adamianis uflebis darRvevas, rac samarTlebriv in-
teress warmouqmnis ara marto am adamianis moqalaqeobis saxelmwifos,
aramed yvela sxva saxelmwifos, romelic uflebamosilia imoqmedos saer-
TaSoriso Tanamegobrobis interesebSi.

Semdegi sakiTxi, romelic adamianis uflebaTa darRvevisaTvis saxelm-
wifoTa pasuxismgeblobis reJims ukavSirdeba, aris kontrzomebis sakiTxi.
zogadad, kontrzoma mdgomareobs imaSi, rom aramarTlzomieri aqtiT xely-
ofil saxelmwifos ufleba aqvs ar Seasrulos misi esa Tu is valdebuleba
damrRvevi saxelmwifos mimarT. adamianis uflebaTa konteqstSi am sakiTx-
is mniSvneloba ganisazRvreba imiT, aqvs Tu ara saxelmwifos, romelsac ad-
amianis uflebaTa darRveviT uSualo ziani ar midgomia, ufleba Seufardos
kontrzomebi damrRvev saxelmwifos, magaliTad, daarRvios savaWro an sa-
tranzito xelSekruleba, romelic mas da damrRvev saxelmwifos Soris mo-
qmedebs. saerTaSoriso samarTlis komisiam am sakiTxis ganxilvisas gaiTval-
iswina, rom arsebobs garkveuli praqtika am mimarTebiT, rodesac garkveu-
li saxelmwifoebi iyeneben kontrzomebs adamianis uflebaTa darRvevebis
sapasuxod. es praqtika moicavs saxelmwifoebis reaqcias 70-90-ian wlebSi
momxdar adamianis uflebaTa masiur darRvevaze, rogorebicaa, magaliTad:
SeerTebuli Statebis mier ugandaSi masiuri darRvevebis sapasuxod am qvey-
nidan saqonlisa da produqciis importis akrZalva; poloneTSi adamianis
uflebebis darRvevis sapasuxod sabWoTa kavSirisa da poloneTis aviako-
mpaniebis dasavleTis qveynebSi reisebis gauqmeba; koleqtiuri kontrzomebi
iugoslaviis, erayis, samxreT afrikis mimarT.17 miuxedavad amisa, saerTa-
Soriso samarTlis komisiam aRniSna, rom mocemuli praqtika ar aris sak-
marisad erTgvarovani da Camoyalibebuli, raTa safuZveli daudos saxelm-
wifoTa uflebas daakisron kontrzomebi sxva saxelmwifoebs adamianis
uflebaTa seriozuli darRvevebis sapasuxod. komisiam moiSvelia didi bri-
taneTis pozicia mis mier kosovoSi mimdinare movlenebis sapasuxod iugo-

16 Crawford, The International Law Commission’s Articles on State Responsibility (2002), 279.
17 Commentary to Article 54, in Crawford, The International Law Commission’s Articles on State
Responsibility (2002), 303-304.
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slaviis aviakompaniis reisebis gauqmebasTan dakavSirebiT. didi britane-
Tis poziciiT, es moqmedeba gamomdinareobda ara misi iuridiuli uflebidan
_ gamoeyenebina kontrzoma, aramed kosovoSi mimdinare movlenebisadmi misi
moraluri damokidebulebidan. aseTi araerTgvarovani praqtikis fonze
saerTaSoriso samarTlis komisiam mizanSeuwonlad miiCnia mieRo debule-
ba, romelic saxelmwifoebis mier adamianis uflebaTa darRvevebis sapasux-
od kontrzomebis gamoyenebis uflebas daadasturebda.18

miuxedavad saerTaSoriso samarTlis komisiis TavSekavebuli midgo-
misa, praqtikis araerTgvarovneba, rogorc aseTi, ar SeiZleba iyos gadamw-
yveti garemoeba adamianis uflebaTa seriozuli darRvevebis sapasuxod
kontrzomebis gamoyenebisaTvis. migvaCnia, rom gadamwyveti mniSvneloba
unda mieniWos darRveuli pirveladi valdebulebis bunebasa da efeqts. Tu
valdebuleba icavs mTeli saerTaSoriso Tanamegobrobis interesebs da
aZlevs nebismier saxelmwifos pretenziis gacxadebis uflebas, es faqti
sakmarisi unda iyos imisTvis, rom nebismier saxelmwifos mieces kontrzome-
bis gamoyenebis uflebac.

iuridiul literaturaSi, praqtikis naklovanebebis miuxedavad, am
mosazrebis sakmao mxardaWeraa gamoxatuli. magaliTad, germaneli iuristi,
bruno sima, amarTlebs mosazrebas, rom adamianis uflebaTa masiuri dar-
Rvevis SemTxvevaSi nebismier saxelmwifos aqvs kontrzomebisTvis mima-
rTvis ufleba.19 frovainsac miaCnia, rom saxelmwifoebs aqvT ufleba gaa-
taron sapasuxo RonisZiebebi, magaliTad, savaWro embargo.20 Sveicareli
iuristi, kristian dominisi ki ufro Sors midis da acxadebs, rom saxelmwi-
foebs aqvT kontrzomebis gamoyenebis ufleba im SemTxvevaSic ki, rodesac
arsebobs mocemul darRvevasTan dakavSirebuli davebis gadawyvetis insti-
tuciuri meqanizmebi.21 isic aRiniSneba, rom Tu adamianis uflebebTan dakav-
Sirebuli erga omnes valdebulebebis darRvevis sapasuxod kontrzomebis
gamoyeneba ar daiSveba, am valdebulebebis ganxorcieleba da Sesruleba ver
moxdeba.22 rogorc italieli iuristi, j. gaia, acxadebs, arapirdapir xelyo-
fili saxelmwifoebis mier kontrzomebis gamoyenebis ufleba pirdapir kav-
SirSia mocemul konteqstSi saerTaSoriso Tanamegobrobis interesebis
dacvasa da uzrunvelyofasTan. 23

yovelive aRniSnuli mowmobs, rom adamianis uflebaTa seriozuli da
masiuri darRvevis SemTxvevaSi, nebismier saxelmwifos aqvs ufleba gaata-
ros damrRvevi saxelmwifos mimarT araZalismieri ekonomikuri iZulebiTi

18 Id., 304-305.
19 Simma, Injury and Countermeasures, in Weiler, Cassese & Spinedi (ed.), International Crimes of State
(1989), 313; Simma, Bilateralism and Community Interest in the Law of State Responsibility, in Dinsterin
& Tabori (ed.), Festschrift Rosenne (1989), 842.
20 Frowein, Staatengemeinschaftsinteresse – Probleme bei Formulierung und Durchsetzung, Hailbronner,
Ress & Stein (Hrsg.), Staat und Völkerrechtsordnung, Festschrift für Karl Doehring (1989), 228.
21 Dominice, The International Responsibility of States for Breach of Multilateral Obligations, 10 Europe-
an Journal of International Law (1999), 362-363.
22 Shapira, The erga omnes Applicability of Human Rights, 30 Archiv des Völkerrechts (1992), 22.
23 Gaja, in Weiler, Cassese & Spinedi (ed.), International Crimes of State (1989), 155-156.
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RonisZiebebi. am mosazrebis damajereblobas eWvqveS ver ayenebs is faqtic,
rom saerTaSoriso samarTlis komisiis proeqtSi am sakiTxTan dakavSirebiT
xarvezia datovebuli. Tavad komisiis proeqtis 54-e muxlic miuTiTebs, rom
saerTaSoriso samarTlis komisiis pozicia ar zRudavs saxelmwifoebis
uflebas gaataron kanonieri RonisZiebebi adamianis uflebaTa seriozuli
darRvevebis mimarT. kanonieria Tu ara esa Tu is RonisZieba, unda gan-
isazRvros saerTo saerTaSoriso samarTalze dayrdnobiT da am mimarTebiT
darRveuli pirveladi valdebulebis buneba da misi iuridiuli Sedegebi
gadamwyvet kriteriumebs warmoadgens.

gakeTebuli analizi gviCvenebs, rom adamianis uflebebi warmoadgens
specifiur safuZvels saxelmwifoebis uflebisaTvis gamoiyenon kontr-
zomebi. amis paralelurad, adamianis uflebebi, garkveulwilad, zRudavs
saxelmwifoebis uflebaunarianobas am mimarTebiT. kontrzoma iTvleba
akrZalulad, Tu igi Tavad iwvevs adamianis uflebebis darRvevas. es adas-
turebs adamianis uflebaTa gansakuTrebul ierarqiul statuss saerTa-
Soriso samarTalSi. maSinac ki, rodesac saxelmwifoebs saerTaSoriso sa-
marTlis mixedviT aqvT kontrzomebis gamoyenebis suverenuli ufleba, es
ufleba izRudeba adamianis uflebebis maregulirebeli normebiT. saxelm-
wifoTa pasuxismgeblobis Sesaxeb saerTaSoriso samarTlis komisiis proeq-
tis 50-e muxlis 1(b) punqtis mixedviT, kontrzomebis gatarebiT ar unda
dairRves is valdebulebebi, romlebic asaxavs adamianis fundamentur
uflebebs.

rogorc aRiniSna, dauSvebelia kontrzomebis gamoyenebiT erga omnes
valdebulebebis darRveva.24 adamianis uflebaTa sayovelTao deklaraciiT
gaTvaliswinebuli uflebebis kontrzomis meSveobiT darRvevis uflebas
saerTaSoriso samarTali ar iZleva. 25

aRniSnuli norma kavSirSia paralelur moTxovnasTan, romelic
mocemulia saxelSekrulebo samarTlis Sesaxeb venis 1969 wlis konvencia-
Si. misi me-60 muxli exeba saxelmwifos uflebas gaauqmos saerTaSoriso xe-
lSekruleba, Tu meore mxare am xelSekrulebas arsebiTad arRvevs. me-60
muxlis me-3 punqtiT, arsebiT darRvevas adgili aqvs, Tu xelSekrulebis
monawile saxelmwifo uars acxadebs Tavis saxelSekrulebo valdebulebe-
bze venis konvenciasTan Seusabamo gziT an arRvevs xelSekrulebis iseT
debulebas, romelic arsebiTia am xelSekrulebis obieqtisa da miznis mis-
aRwevad.

Tu saxelmwifos mxridan adgili aqvs aseT moqmedebas, xelSekrulebis
sxva mxareebs ufleba aqvT gawyviton xelSekruleba. Tumca me-60 muxlis me-
5 punqti adgens SezRudvas am zogadi normis moqmedebaze: xelSekrulebis
gauqmebis ufleba ar vrceldeba im humanitaruli xasiaTis xelSekruleba-

24 Tanzi, Is Damage a Distinct Condition for the Existence of an Internationally Wrongful Act? Spinedi &
Simma (ed.), United Nations Codification on State Responsibility (1988), 31.
25 Zemanek, The Unilateral Enforcement of International Obligations, 47 Zeitschrift für ausländisches
öffentliches Recht und Völkerrecht (1987), 39-40.
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26 ICJ Reports, 1971, 55.

ze, romlebic adamianis uflebebs icavs. amas Seesabameba saerTaSoriso sasa-
marTlos pozicia, romelic gamoxatulia namibiis Sesaxeb sakonsultacio
daskvnaSi, sadac saerTaSoriso sasamarTlom mianiSna, rom saxelmwifoebma
ar unda gamoiyenon samxreT afrikasTan dadebuli xelSekrulebebi, rode-
sac maTi gamoyeneba am saxelmwifos ukanono okupaciis qveS myof namibias
exeba. magram saerTaSoriso sasamarTlom iqve daamata, rom es principi ar
vrceldeba adamianis uflebaTa damcav mravalmxriv xelSekrulebebze,
romelTa mizania namibiis mosaxleobis, rogorc aseTis, uflebebisa da in-
teresebis dacva.26

saxelmwifoTa pasuxismgeblobis samarTlis norma, romelic krZalavs
kontrzomebs adamianis uflebebis winaaRmdeg da saerTaSoriso xelSek-
rulebebis samarTlis norma, romelic krZalavs adamianis uflebaTa dam-
cavi xelSekrulebebis nacvalgebis safuZvelze Sewyvetas, saerTo koncep-
tualur safuZvels emyareba. es safuZvelia adamianis uflebebis normati-
uli buneba. adamianis uflebaTa damcavi normebi icavs mTeli saerTaSoriso
Tanamegobrobis, da ara calkeuli saxelmwifoebis, interesebs. Sesabamis-
ad, aRniSnuli normebi ierarqiulad ufro maRla dgas, vidre saxelmwifoTa
Cveulebrivi valdebulebebi. am ukanasknelTa moqmedebasa da Sesrule-
basTan dakavSirebuli ormxrivi saxelmwifoTaSorisi urTierTobebi ar
axdens samarTlebriv gavlenas im fundamentur valdebulebebze, romlebic
saxelmwifoebs mTeli saerTaSoriso Tanamegobrobis winaSe ekisrebaT.

4. daskvna

winamdebare statiaSi ganxiluli problemebi adasturebs adamianis
uflebaTa maregulirebeli normebis mravalferovan da mravalganzomilebi-
an xasiaTs. erTi mxriv, adamianis uflebebi nebismier situaciaSi emyareba
srulfasovan saerTaSoriso valdebulebebs da badebs konkretul Sedegebs
saxelmwifoTa pasuxismgeblobis samarTlis sferoSi. amis magaliTia
ekonomikur da socialur uflebaTa saerTaSoriso paqtiT dadgenili reJi-
mi. meore mxriv, adamianis uflebebi, gamoxatavs ra mTeli saerTaSoriso
Tanamegobrobis legitimur interesebs, badebs specifikur Sedegebs dar-
Rvevaze reaqciis TvalsazrisiT. es gamoixateba imiT, rom adamianis ufle-
bebis sistematuri da masiuri darRvevisas nebismier saxelmwifos aqvs ufle-
ba damrRvevi saxelmwifoebis mimarT gamoiyenos araZalismieri kontrzome-
bi, maT Soris ekonomikuri da savaWro sanqciebis saxiT.
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sisxlis samarTlis saerTaSoriso

sasamarTlo, rogorc saerTaSoriso

humanitaruli samarTlisa da adamianis

uflebaTa dacvis instrumenti

merab turava

Sesavali

1998 wlis 15 ivnisidan 17 ivlisamde romSi, gaerTianebuli erebis or-
ganizaciis egidiT, Catarda saxelmwifoTa sruluflebiani warmomadgenleb-
is diplomatiuri konferencia, romlis mizani iyo sisxlis samarTlis saer-
TaSoriso sasamarTlos daarseba. igi miiwvies gaeros generaluri asambleis
rezoluciis safuZvelze.1 cxrawliani mosamzadebeli samuSaoebisa da TiTq-
mis xuTkviriani diskusiebis Semdeg2 romis konferenciaze saxelmwifoTa
didma umravlesobam, maT Soris saqarTvelom, mxari dauWira ,,sisxlis sa-
marTlis saerTaSoriso sasamarTlos statuts.”3

statuti qmnis samarTlebriv safuZvels pirvelad msoflio istoria-
Si mudmivmoqmedi sisxlis samarTlis marTlmsajulebis ganmaxorcielebe-
li organos Seqmnisa da funqcionirebisaTvis. mudmivmoqmedi saerTaSoriso
sasamarTlo, romelic amoqmeddeba haagaSi, uflebamosili iqneba ganaxor-
cielos marTlmsajuleba mxolod fizikuri pirebis mimarT, visac brali mi-
uZRviT Semdegi marTlsawinaaRmdego qmedebebis CadenaSi: ̀ genocidi~, ̀ dan-
aSauli adamianurobis winaaRmdeg~, ̀ omis danaSauli~ an ̀ agresia~.4

romis statutidan gamomdinare, TiToeuli saxelmwifo valdebulia
aRkveTos saerTaSoriso danaSaulebi. saerTaSoriso sasamarTlosaTvis saq-
mis gadacema SesaZlebelia mxolod im SemTxvevaSi, rodesac saxelmwifos
ara aqvs SesaZlebloba an survili Seasrulos statutidan gamomdinare saer-
TaSoriso valdebuleba, kerZod, mis teritoriaze an misi moqalaqis mier
Cadenili erT-erTi dasaxelebuli marTlsawinaaRmdego qmedebis mimarT
ganaxorcielos efeqtiani sisxlissamarTlebrivi devna da marTlmsajule-
ba. aseTi situacia SeiZleba Seiqmnas maSin, rodesac saxelmwifos sisxlissa-
marTlebrivi devnis organoTa sistema omis Sedegad moSlilia; agreTve ma-
Sin, rodesac saTanado Sidasaxelmwifoebriv organoTa sistema im adamianebis
kontrols eqvemdebareba, romelTac Tavad miuZRviT brali aRniSnuli dan-
aSaulebrivi qmedebebis CadenaSi, ris gamoc SeuZlebelia efeqtiani sisx-

1  ix. gaeros generaluri asambleis 1997 wlis 15 dekembris #52/160 rezolucia.
2 1989 wlis 4 dekembris # 44/39 rezoluciiT gaeros generalurma asambleam daavala
saerTaSoriso samarTlis komisias, emuSava sisxlis samarTlis saerTaSoriso sasa-
marTlos Seqmnis sakiTxze.
3 kenWisyris Sedegebi aseTia: 120-ma saxelmwifom xma misca statuts, 7 saxelmwifo
gamovida winaaRmdegi, xolo 21-ma Tavi Seikava.
4 ix. statutis me-5 muxli. ,,agresiis“ danaSaulis Semadgenloba statutiT jer kidev
ar aris gansazRvruli.
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lissamarTlebrivi devnis ganxorcieleba. sisxlis samarTlis saerTaSoriso
sasamarTlos mizans Sidasaxelmwifoebrivi marTlmsajulebis organoebis
Secvla ar warmoadgens, igi arc Sidasaxelmwifoebrivi sasamarTlo orga-
noebis mier miRebuli gadawyvetilebebis gasaCivrebis zemdgomi instanciaa,
romelic saxelmwifoSi dadgenili sisxlissamarTlebrivi gadawyvetilebe-
bis saerTaSoriso Semowmebas moaxdens.

nebismier konkretul SemTxvevaSi saxelmwifom unda gadawyvitos,
surs TviTon ganaxorcielos Tavisi sisxlissamarTlebrivi iurisdiqcia, Tu
saqme gansaxilvelad gadasces sisxlis samarTlis saerTaSoriso sasamarT-
los. statutis ratifikaciis SemTxvevaSi, Tu saxelmwifo Tavis Sidasaxelm-
wifoebriv kanonmdeblobas SesabamisobaSi ar moiyvans sisxlis samarTlis
saerTaSoriso sasamarTlos statutis normebTan, mas ar eqneba aseTi arCe-
vanis SesaZlebloba.

saerTaSoriso sasamarTlos arsebobis ZiriTad winapirobaa ̀ damate-
biTi iurisdiqciis~ principi.5 es principi gansxvavdeba `prioritetuli
iurisdiqciis~ principisagan, romelic gamoiyeneba yofili iugoslaviisa da
ruandis saqmeebze Seqmnili sisxlis samarTlis saerTaSoriso tribunaleb-
isaTvis. Tu am sasamarTloebis bralmdebels surs, saqme ganixilos special-
urma sasamarTlom, ar gaxdeba saWiro imis garkveva, xom ar iyo arasakmarisi
mcdeloba marTlmsajulebis erovnul doneze ganxorcielebisaTvis.

amdenad, statuti iZleva SesaZleblobas, upirveles yovlisa, damna-
Saveebi daisajon erovnuli samarTlebrivi sistemis farglebSi. mxolod im
SemTxvevaSi, Tu Sidasaxelmwifoebriv iurisdiqcias ar SeuZlia an uars am-
bobs marTlmsajulebis ganxorcielebaze, sisxlis samarTlis saerTaSoriso
sasamarTlos SeuZlia ganaxorcielos Tavisi uflebamosileba. garda amisa,
am sasamarTlos SeuZlia ganaxorcielos Tavisi iurisdiqcia im SemTxvevaSi,
Tu erovnul doneze Casatarebeli procedurebi ar aris damoukidebeli da
miukerZoebeli im normebis mixedviT, romlebic moiTxoven saTanado pro-
cedurebis Catarebas da romlebic aRiarebulia saerTaSoriso samarTliT
an tardeba imgvarad, rom igi Seqmnil viTarebaSi ar Seesatyviseba miswrafe-
bas, Sesabamisi piri gadaeces obieqtur da miukerZoebel marTlmsajule-
bas.6 amdenad, sisxlis samarTlis saerTaSoriso sasamarTlo araviTar SemTx-
vevaSi ar cvlis erovnul sasamarTlo organoebs, igi mxolod marTlmsaju-
lebis moqmedi Sidasaxelmwifoebrivi sistemis damatebaa.

statutis 126-e muxlis Tanaxmad, statuti ZalaSi Sevida 2002 wlis 1
ivliss.7

nebismieri saxelmwifo, maT Soris saqarTvelo, unda miiswrafvodes
im saxelmwifoTa Soris adgilis damkvidrebisaken, romlebic romis statu-

5 `damatebiTi iurisdiqciis~ principma asaxva pova statutis me-17 muxlSi.
6 ix. statutis me-20 muxli.
7 dReisaTvis arsebuli monacemebiT, statuts xeli moawera 139-ma saxelmwifom, maT
Soris saqarTvelom. am ukanasknelma es xelmowera ganaxorciela 1998 wlis 18 ivliss,
magram xelSekrulebis ratifikacia saqarTvelos parlaments jer ar mouxdenia. 2002
wlis 1 ivnisis monacemebiT, konvenciis ratifikaciaTa ricxvma 67-s miaRwia.
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tis ratifikacias moaxdenen. romis statutis ZalaSi Sesvlis Semdeg moi-
wveva xelSekrulebis monawile saxelmwifoTa asamblea, sadac miiReben um-
niSvnelovanes gadawyvetilebebs, Catardeba mosamarTleTa da bralmdebel-
Ta arCevnebi, moxdeba sasamarTlos `procedurisa da mtkicebis wesebisa~
da ̀ danaSaulis elementebis~ (damxmare saSualeba statutSi aRwerili dan-
aSaulis Semadgenlobebis ganmartebisaTvis) miReba, sasamarTlos gaerosTan
urTierTobis ganxilva, privilegiebisa da imunitetebis gansazRvra sasa-
marTlo personalisaTvis, safinanso-sabiujeto sakiTxebis gadawyveta.

 ratifikaciis Sedegad Sidasaxelmwifoebrivi kanonmdebloba Sesabam-
isobaSi moiyvaneba sisxlis samarTlis saerTaSoriso sasamarTlos statut-
Tan. es niSnavs, rom moqmed kanonmdeblobaSi Setanili iqneba Sesabamisi cv-
lilebebi iseve, rogorc saWiroebis SemTxvevaSi, miRebul iqneba Sesabamisi
kanonebi, raTa saxelmwifos hqondes SesaZlebloba damoukideblad ganax-
orcielos sisxlissamarTlebrivi devna im pirebis mimarT, romlebmac Caid-
ines iseTi danaSaulebrivi qmedebebi, romelTa dasjadobac Sedis sisxlis
samarTlis saerTaSoriso sasamarTlos iurisdiqciaSi. garda amisa, romis
statutSi detalurad aris mocemuli TanamSromlobis procedura, rac Se-
sabamisad unda aisaxos Sidasaxelmwifoebriv kanonmdeblobaSi. TiToeulma
saxelmwifom individualurad unda gansazRvros statutis implementaci-
is xarisxi da tipi, vinaidan yvela saxelmwifos met-naklebad gansxvavebu-
li sakanonmdeblo baza aqvs.

romis statutis ratifikaciasTan dakavSirebiT arsebobs saxelmwifo-
Ta ori gansxvavebuli pozicia:

1) saxelmwifoTa erTma jgufma jer moaxdina statutis, rogorc saer-
TaSoriso xelSekrulebis, ratifikacia, xolo Semdeg Sidasaxelmwifoebrivi
kanonmdebloba SesabamisobaSi moiyvana statutis normebTan. imdenad, ram-
denadac sasamarTlos Seqmnamde garkveuli drois monakveTi arsebobda, sax-
elmwifos hqonda aseTi Sesabamisobis SesaZlebloba, vinaidan statutidan
gamomdinare valdebulebebi samarTlebrivi TanamSromlobis sferoSi uc-
bad ar amoqmedebula.

2) saxelmwifoTa meore jgufma jer Sidasaxelmwifoebriv kanonmde-
blobas Seusabama statutis normebi da Semdeg moaxdina am ukanasknelis
ratifikacia an statutis ratifikaciisaTvis wardgenis dros aseve waradg-
ina im cvlilebaTa proeqti, romelic moiTxovs statutis ratifikacias.

saqarTvelosaTvis pirveli gza miuRebelia, vinaidan saqarTvelos 1997
wlis 16 oqtombris kanoni `saqarTvelos saerTaSoriso xelSekrulebebis
Sesaxeb~ iTvaliswinebs debulebas imis Sesaxeb, rom dauSvebelia saerTa-
Soriso xelSekrulebis ratifikacia, romelic ewinaaRmdegeba Sidasaxelm-
wifoebriv kanonmdeblobas. am winaaRmdegobis dasaZlevad aucilebelia
saerTaSoriso xelSekrulebis saratifikaciod wardgenasTan erTad parla-
ments waredginos proeqti imis Sesaxeb, Tu ra cvlilebebs iwvevs am xelSek-
rulebis ratifikacia saqarTvelos Sidasaxelmwifoebriv kanonmdebloba-
Si. am kanonis me-14 muxlis Sesabamisad, ̀ sisxlis samarTlis saerTaSoriso

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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sasamarTlos statuti” ekuTvnis im saerTaSoriso xelSekrulebaTa ricxvs,
romlis savaldebulod aRiarebisaTvis Tanxmobas saqarTvelos parlamenti
ratifikaciis (an SeerTebis) gziT gamoxatavs. aseT saerTaSoriso xelSek-
rulebas saqarTvelos parlaments ratificirebisaTvis (an masTan SeerTeb-
isaTvis) warudgens mxolod saqarTvelos prezidenti. am kanonis me-15(2)
muxlis mixedviT, ratificirebisaTvis (an SeerTebisaTvis) wardgenil xe-
lSekrulebas unda axldes saqarTvelos iusticiis saministros daskvna
saqarTvelos kanonmdeblobasTan misi Sesabamisobisa da SesaZlo samarT-
lebrivi Sedegebis Sesaxeb. kanonis me-15(4) muxlis mixedviT, saqarTvelos
prezidenti ratifikaciisaTvis (an SeerTebisaTvis) wardgenil saerTaSoriso
xelSekrulebasTan erTad, saWiroebis SemTxvevaSi, saqarTvelos parla-
ments warudgens kanonproeqts saqarTvelos Sesabamis sakanonmdeblo aqt-
Si cvlilebebisa da damatebebis Sesaxeb.

1. mokle istoriuli eqskursi

sisxlis samarTlis saerTaSoriso sasamarTlos Seqmnis ideas asi wlis
istoria aqvs. es sakiTxi pirvelad 1899 wels wamoiWra, saerTaSoriso kon-
fliqtebis mSvidobiani mowesrigebis Sesaxeb haagis I konvenciasTan dakav-
SirebiT. mTeli am xnis manZilze Seiqmna aranakleb 11 oficialuri da 10 arao-
ficialuri proeqti. esenia organizaciebis an calkeuli mecnierebis mier
SemuSavebuli proeqtebi sisxlis samarTlis saerTaSoriso sasamarTlos
Seqmnis Sesaxeb. aseve SemuSavda saerTaSoriso sisxlis samarTlis kodeq-
sis, rogorc kodificirebuli samarTlebrivi aqtis, 3 proeqti.

romis 1998 wlis statuts win uZRoda erTsaukunovani miswrafeba saer-
TaSoriso sasamarTlos SeqmnisaTvis. sisxlis samarTlis saerTaSoriso sasa-
marTlos idea gansakuTrebiT aqtualuri xdeboda im dros, rodesac, sisx-
lismRvreli omebis Sedegad, adamianTa marTlSegneba gansakuTrebiT izrde-
boda. saukunis ganmavlobaSi omebisa Tu teroristuli aqtebis ganxor-
cielebis Semdeg ramdenjerme gamoiTqva aseTi sasamarTlos Seqmnis sur-
vili, magram uSedegod. ase iyo pirveli msoflio omisa da versalis xelSek-
rulebis Semdeg; mogvianebiT, 1919 wels, TurqeTis mxridan somxebis mima-
rT ganxorcielebuli genocidis Semdeg; aseve iugoslaviis mefis aleqsan-
dre I-is mkvlelobis Semdeg, rodesac 1937 wels erTa ligis mier miRebuli
anti-terorizmis konvencia saerTaSoriso sasamarTlos Seqmnas iTval-
iswinebda, magram misi ratificireba ar moxda.

Tanamedrove sisxlis samarTlis saerTaSoriso sasamarTlos aR-
mocenebis istoria iwyeba warumatebeli winadadebiT Camoyalibebuliyo
saerTaSoriso tribunali pirveli msoflio omis Semdeg. meore msoflio omis
Semdgom ki niurnbergisa da tokios samxedro tribunalebma msoflio sa-
zogadoebis TvalTaxedvis areSi wina planze wamoswies mudmivmoqmedi sasa-
marTlos Seqmnis aucilebloba.

saerTaSoriso sisxlis samarTlis kodifikaciis dasawyisad da sisx-
lis samarTlis saerTaSoriso sasamarTlos Canasaxad SeiZleba miviCnioT 1945
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wlis saerTaSoriso samxedro tribunalis wesdeba da 1946 wlis niurnbergis
samxedro tribunalis ganaCeni. aRniSnuli dokumentebisaTvis iuridiuli
Zalis miniWebis mizniT, gaeros generalurma asambleam 1946 wlis dekember-
Si specialuri rezoluciiT daadastura niurnbergis tribunalis statutiT
aRiarebuli saerTaSoriso samarTlis principebi.

mniSvnelovani nabiji saerTaSoriso sasamarTlos Sesaqmnelad gada-
idga 1948 wlis konvenciiT genocidis Sesaxeb. 1948 wlis 9 dekembers gaeros
generalurma asambleam miiRo konvencia genocidis danaSaulis Tavidan ac-
ilebisa da misi dasjadobis Sesaxeb. am konvenciis me-6 muxli iTvaliswinebda
aRniSnuli sasamarTlos Seqmnas.

1949-1954 wlebSi gaeros saerTaSoriso samarTlis komisia amuSavebs
proeqts sisxlis samarTlis saerTaSoriso sasamarTlos Sesaxeb, magram
proeqtis SemuSaveba Cerdeba „civi omis“ Zlevamosili saxelmwifoebis
winaaRmdegobis gamo. 1981 wlis dekemberSi generalurma asambleam sTxova
saerTaSoriso samarTlis komisias, danaSaulTa kodeqsis Camoyalibebis sa-
kiTxs dabruneboda. 1989 wels ̀ civi omis” dasasrulma gazarda gaeros mSvi-
dobiani operaciebis ricxvi da sisxlis samarTlis saerTaSoriso sasamarT-
los Seqmnis idea ufro aqtualuri gaxada.

1989 wlis ivnisSi, narkotikebiT vaWrobis winaaRmdeg brZolis motiv-
iT, trinidadma da tobagom xelaxla daayenes winadadeba sasamarTlos
dafuZnebis Sesaxeb. generalurma asambleam saerTaSoriso samarTlis komi-
sias statutis proeqtis momzadeba daavala, xolo 1992 wels masze muSaobis
dasruleba mosTxova.

1992 wels bosnia-hercogovinaSi omis, genocidisa da Jenevis konven-
ciebis darRvevebma da maTTvis droebiTi ad hoc tribunalis dafuZnebam (1993
wels) gaaZliera diskusiebi mudmivi sasamarTlos Camoyalibebis Sesaxeb.

1993 wels saerTaSoriso samarTlis komisiam generalur asambleas ganx-
ilvisaTvis warudgina sisxlis samarTlis saerTaSoriso sasamarTlos stat-
utis proeqti.

1994 wlis ruandis omma uSiSroebis sabWo iZulebuli gaxada daefuZne-
bina meore ad hoc tribunali ruandisaTvis.

1994 wels saerTaSoriso samarTlis komisiam generalur asambleas
warudgina sisxlis samarTlis saerTaSoriso sasamarTlos statutis sab-
oloo proeqti da urCia moewvia diplomatiuri konferencia, raTa ganexi-
laT SeTanxmeba da mieRoT statuti, romelic male amoqmeddeboda. gener-
alurma asambleam Seqmna ad hoc komiteti, raTa mas ganexila sisxlis samarT-
lis saerTaSoriso sasamarTlos statutis proeqti.

1995 wels ad hoc komitetma gamarTa sami orkviriani Sexvedra gaeros
StabbinaSi. amave wlis dekemberSi generalurma asambleam Camoayaliba mo-
samzadebeli komiteti, romelsac unda daesrulebina statutis teqsti dip-
lomatiur konferenciaze warsadgenad.

1996-1998 wlebSi generalurma asambleam moiwvia mosamzadebeli komi-
tetis eqvsi Sexvedra sisxlis samarTlis saerTaSoriso sasamarTlos stat-
utis proeqtze muSaobis gasagrZeleblad.

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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1997 wlis seqtemberSi samxreT afrikis ganviTarebis kavSiris 14 erma
waradgina 10 mTavari principi, romelic, maTi azriT, unda Cadebuliyo sisx-
lis samarTlis saerTaSoriso sasamarTlos statutSi.

1997 wlis dekemberSi gaerTianebuli samefo uSiSroebis sabWos sxva
mudmivi wevrebisgan gansxvavebul poziciaze dadga. man uaryo singapuris
SeTanxmebis mosazreba SezRuduliyo uSiSroebis sabWos zegavlena sasamarT-
loze.

1998 wlis ianvarSi muSa jgufebis Tavmjdomareebi da mosamzadebeli
komitetis koordinatorebi Sexvdnen zuTvenSi (holandia), raTa SeTanxme-
buliyvnen mosamzadebeli komitetis ukanasknel samuSaoze. zuTvenis mox-
senebam aarCia statutis sxvadasxva proeqti, romlebic SemuSavda mosamza-
debeli komitetis ori wlis muSaobis manZilze.

1998 wlis 26 marts amerikis SeerTebuli Statebis saxelmwifo mdiv-
nis, madlen olbraitisadmi miweril werilSi SeerTebuli Statebis sagareo
urTierTobaTa komitetis Tavmjdomarem, tess helmsma ganacxada, rom sisx-
lis samarTlis saerTaSoriso sasamarTlos statuti miuRebelia senati-
saTvis, Tu aSS-s ar eqneba sasamarTlos gadawyvetilebebze vetos ufleba.

am istoriuli movlenebis Semdgom, rogorc vTqviT, 1998 wlis 15 iv-
nisidan 17 ivlisamde romSi gaeros egidiT Catarda diplomatiuri konfer-
encia sisxlis samarTlis saerTaSoriso sasamarTlos dasafuZneblad. kon-
ferenciaze saxelmwifoTa didma umravlesobam mxari dauWira statuts,
romelic awesebda mudmivmoqmed sasamarTlos.

romis statutis Tanaxmad, yoveli saxelmwifo valdebulia aRkveTos
saerTaSoriso danaSaulebi. sasamarTlos saqme gadaecema mxolod im SemTx-
vevaSi, rodesac saxelmwifos ara aqvs SesaZlebloba, Seasrulos aRniSnuli
valdebuleba. TviT es valdebuleba warmoiSoba ara statutidan, aramed sxva
xelSekrulebebidan, kerZod: 1948 wlis konvenciidan ̀ genocidis danaSau-
lis Tavidan acilebisa da misi dasjadobis Sesaxeb”, 1949 wlis Jenevis kon-
venciebidan da sxv. garda samarTlebrivi valdebulebisa, yovel konkret-
ul SemTxvevaSi saxelmwifom TviTon unda gadawyvitos, piri misces samar-
TalSi Sida sasamarTloSi, Tu gadasces sisxlis samarTlis saerTaSoriso
sasamarTlos. ase rom, statuti iZleva SesaZleblobas, ganvsajoT damnaSave,
pirvel rigSi, Sidasaxelmwifoebrivi samarTliT da mxolod Semdgom amisa,
saTanado pirobebis arsebobisas, sisxlis samarTlis saerTaSoriso sasamarT-
los SeuZlia ganaxorcielos Tavisi iurisdiqcia.

meore msoflio omis Semdeg Seqmnili niurnbergisa da tokios saerTa-
Soriso samxedro tribunalebi, romelTa iurisdiqcia vrceldeboda ger-
manuli da iaponuri agresiis dros ganxorcielebul omisa da adamianurobis
winaaRmdeg mimarTul danaSaulebze, iZlevian istoriul magaliTs 1993 da
1994 wlebSi gaeros uSiSroebis sabWos mier Seqmnili ad hoc sasamarTloebi-
saTvis omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis mimarT
yofili iugoslaviisa da ruandis teritoriebze.
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orive es sasamarTlo Seiqmna gaeros uSiSroebis sabWos rezoluciiT.

gaeros wesdebis VI I Tavis Sesabamisad, igi Seiqmna rogorc iuridiuli inter-
venciis saSualeba ̀ samarTlianobis gziT mSvidobis~ aRdgenisa da ganmtki-
cebisaTvis.

romis konferenciaze Sejamda ganvlili miRwevebi saerTaSoriso sisx-
lis samarTlis marTlmsajulebis ganxorcielebis sferoSi. amasTan, amave
sferoSi didi nabiji gadaidga: saxelmwifoTa romis diplomatiurma konfer-
enciam Seqmna ara ad hoc sasamarTlo an saerTaSoriso sasamarTlo organo
gaeros rezoluciiT, aramed sruliad axali, mudmivmoqmedi da damoukide-
beli saerTaSoriso marTlmsajulebis organo, romelic Seiqmna pirdapir
saxelmwifoTa diplomatiuri warmomadgenlebis mier. konferenciaze war-
modgenili iyo 162 saxelmwifo. rogorc aRvniSneT, 120 saxelmwifo mo-
wonebiT Sexvda sisxlis samarTlis saerTaSoriso sasamarTlos Seqmnis ideas.

2. sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqcia

statutis me-12 muxliT, saxelmwifo, romelic statutis xelSek-
rulebis monawile xdeba, aRiarebs sisxlis samarTlis saerTaSoriso sasa-
marTlos avtomatur iurisdiqcias am statutis me-5 muxlSi CamoTvlili
danaSaulebis mimarT (genocidi, adamianurobis winaaRmdeg mimarTuli dan-
aSaulebi, omis danaSaulebi da agresia). es e.w. avtomaturi iurisdiqcia (`in-
herent jurisdiction”) saerTaSoriso samarTlis komisiis 1994 wlis proeqtSi mx-
olod genocidis danaSaulisaTvis iyo gaTvaliswinebuli, xolo sxva danar-
Ceni danaSaulebisTvis _ ara. sisxlis samarTlis sasamarTlos mier marTlm-
sajulebis ganxorcieleba, romelic mimarTuli iqneboda adamianurobisa da
omis danaSaulebis winaaRmdeg, damokidebuli iyo saxelmwifoTa kenWisyr-
aze. zogierTi saxelmwifo diskusiis dros ufro Sors wavida da wamoayena
mosazreba, rom sasamarTlom SeiZleba Tavisi iurisdiqcia mxolod maSin ga-
naxorcielos, rodesac: (a) saxelmwifo, romlis teritoriazec danaSauli
moxda, (b) saxelmwifo, romlis moqalaqec am qmedebis Camdeni piria, (g) sax-
elmwifo, romlis moqalaqec msxverplia da (d) saxelmwifo, romlis teri-
toriaze eWvmitanili dakavebul iqna, gascems individualur Tanxmobas sisx-
lis samarTlis saerTaSoriso sasamarTlos mier Tavisi iurisdiqciis ganx-
orcielebis Sesaxeb. aRniSnulidan gamomdinare, imisaTvis, rom konkretul
faqtTan dakavSirebiT sisxlissamarTlebrivi iurisdiqciis ganxorcieleba
daewyo, sasamarTlos unda mieRo kumulaciuri Tanxmoba yvela `monawile
saxelmwifos~ mxridan. aseTi sistemis SemoReba sasamarTlos bevr SemTx-
vevaSi problemebs Seuqmnida. saxelmwifoTa warmomadgenlebis Sekrebis did
warmatebad unda CaiTvalos is, rom miRweul iqna e.w. `avtomaturi iuris-
diqcia”, romelic efuZneba alternatiul da ara kumulaciur kriteriumebs,
amasTan, warmoadgens problemis martiv da Sedegian gadawyvetas, rac aisaxa
statutSi.

statuti, amave dros, iTvaliswinebs, rom is saxelmwifo, romelic
statutis xelSekrulebis monawile ar aris, uflebamosilia sasamarTlos

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti



198 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

iurisdiqcia sasamarTlos registratorTan (kanclerTan) ganacxadis ward-
genis gziT aRiaros. aRniSnulTan dakavSirebiT statuti ambobs, rom aseTi
aRiareba SeiZleba moxdes konkretul danaSaulTan dakavSirebiT (mux. 12,
abz. 3). xelSekrulebis aramonawile saxelmwifo, romelic sasamarTlos stat-
uts me-12 muxlis me-3 abzacis mixedviT aRiarebs, valdebulia iTanamSrom-
los sasamarTlosTan, rogorc xelSekrulebis monawile saxelmwifom. amiT
is, me-9 nawilidan gamomdinare, statutSi mocemul yvela valdebulebas
iRebs.

sakiTxi sisxlis samarTlis saerTaSoriso sasamarTlos mier marTlm-
sajulebis ganxorcielebis Semxeblobis Sesaxeb, didi xnis ganmavlobaSi iyo
sadavo. me-12 muxlis me-2 abzacis Tanaxmad, sasamarTlos SeuZlia ganaxor-
cielos Tavisi iurisdiqcia, rodesac an saxelmwifo, romlis teritoriazec
danaSauli iqna Cadenili (danaSaulis Cadenis saxelmwifo) an saxelmwifo,
romlis moqalaqeobac aqvs pirs, romelsac brali edeba danaSaulis Cadena-
Si (danaSaulis Camdenis saxelmwifo), statutis xelSekrulebis monawilea
(an, Sesabamisad, aRiara iurisdiqcia me-12 muxlis me-3 abzacis mixedviT).

zogierTi evropuli qveyana, romelic erTiandeba e.w. ,,TanamoazreTa
jgufSi~, maT Soris Sveicaria, im poziciaze dgas, rom statutSi gaTval-
iswinebuli iyos kidev erTi Semxeblobis punqti: saxelmwifo, romlis teri-
toriazec dakavebul iqna piri, romelsac bralad edeba danaSaulis Cadena
(detenciis saxelmwifo). es moTxovna romis konferenciaze, samwuxarod,
uaryofil iqna, raTa statutSi Cadebuliyo e.w. avtomaturi iurisdiqciis
koncefcia. danaSaulis Cadenis adgilisa da damnaSavis saxelmwifos prin-
cipis aRiarebiT saxelmwifo statutis amoqmedebis pirvel fazaSi jer kidev
ar flobs Sesabamis, universaluri xasiaTis mqone iurisdiqcias. statutis
universaluri xasiaTi unda gansazRvros statutis amoqmedebis Semdgom
etapze ratifikaciis (an SeerTebis) ricxvis zrdam.

sasamarTlo ar aris SezRuduli iurisdiqciis farglebiT, kerZod,
monawile saxelmwifos teritoriaze an misi moqalaqis mier danaSaulis Cad-
enis SemTxvevebiT, aramed Tavis iurisdiqcias axorcielebs agreTve im SemTx-
vevebze, roca gaeros uSiSroebis sabWo, gaeros wesdebis VI I Tavis safuZ-
velze, prokurors moaxsenebs im viTarebis Sesaxeb, romlis mixedviTac arse-
bobs eWvi, rom Cadenilia erTi an meti amgvari danaSauli (mux. 13, ̀ b” qvepunqti).

sayuradReboa is garemoeba, rom aq mocemuli wesebidan erTi gamonak-
lisi 124-e muxlSia miTiTebuli, riTac SeiZleba isargeblos nebismierma sax-
elmwifom, romelic statutis monawile xdeba. kerZod, es muxli iTval-
iswinebs, rom romis statutis me-12 muxlis 1-l punqtSi mocemuli debuleb-
is miuxedavad, saxelmwifos, rodesac is statutis monawile xdeba, SeuZlia
ganacxados, rom statutis ZalaSi Sesvlidan 7 wlis ganmavlobaSi is ar cnobs
sasamarTlos iurisdiqcias me-8 muxlSi gansazRvruli danaSaulis kategori-
is mimarT (`omis danaSaulebi”), rodesac arsebobs eWvi, rom danaSauli Cade-
nilia misi qveSevrdomis mier an mis teritoriaze. es gancxadeba SeiZleba
gauqmdes nebismier dros.
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2.1. komplementarobis principi

sisxlis samarTlis saerTaSoriso sasamarTlos uflebamosileba Si-
dasaxelmwifoebriv sisxlissamarTlebriv devnasTan mimarTebaSi aris ko-
mplementaruli. es niSnavs, rom TviT umZimesi danaSaulis Cadenis SemTx-
vevaSic ki, romelsac saerTaSoriso rezonansi aqvs, upirveles yovlisa,
gamoyenebul unda iqnes Sidasaxelmwifoebrivi sisxlissamarTlebrivi dev-
nis organoebi. es debuleba gaTvaliswinebuli iyo jer kidev saerTaSoriso
komisiis 1994 wlis proeqtSi (preambulis me-3 abzacsa da proeqtis 35-e mux-
lSi) da igi romSi gamarTuli Sexvedris dros TiTqmis udiskusiod miiRes.
es debuleba gansxvavdeba yvela winamorbedi sisxlis samarTlis saerTa-
Soriso sasamarTlos, maT Soris, orive _ yofili iugoslaviisa da ruandis -
ad hoc tribunalebis muSaobis principebisagan da samarTlebrivi Tval-
sazrisiT siaxles warmoadgens. mudmivmoqmedi sasamarTlo organos saxiT
Camoyalibebuli sisxlis samarTlis saerTaSoriso sasamarTlo uflebamo-
silia mxolod im SemTxvevaSi aamoqmedos Tavisi samarTlebrivi meqanizme-
bi, roca zesaxelmwifoebrivi sasamarTlo instanciis gamoyenebis namdvili
saWiroeba dadgeba. es sasamarTlo mxolod maSin unda amoqmeddes, rodesac
uflebamosili qveyana uunaroa an ar surs Tavad saTanadod Caataros gamo-
Zieba, ganaxorcielos sisxlissamarTlebrivi devna da marTlmsajuleba.

sisxlis samarTlis saerTaSoriso marTlmsajuleba Caenacvleba
erovnul marTlmsajulebas, romelsac, statutis mixedviT, mxolod aseT
SemTxvevaSi aqvs upiratesoba.

komplementarulobis principiT miiRweva is, rom ar moxdes saerTa-
Soriso sasamarTlos aparatis arasaWirod gazrda. romis statutis mizania,
sisxlissamarTlebrivi devnis xarvezebi Seavsos, sadac es SesaZlebelia, rom
amiT saerTaSoriso sazogadoebisaTvis autaneli dausjeloba aRmoifxvras.
imavdroulad, am koncefciiT isic miiRweva (da es swored romis statutis
damsaxurebaa), rom calkeuli saxelmwifoebis pasuxismgebloba, sisxlissa-
marTlebrivi devnis TvalsazrisiT, gaizrdeba.

statutis me-17 muxlSi komplementaruloba mocemulia rogorc dasaS-
vebadobasTan dakavSirebuli sakiTxi. igi kavSirSia im debulebebTan, rom-
lebic dadasturebulia preambulasa (abz. me-10) da pirvel muxlSi, sadac
aseve mocemulia komplementarulobis principi. me-17 muxlSi ki asaxulia
kriteriumebi, romelTa safuZvelzec saqme unda Sefasdes rogorc miuRe-
beli. mniSvnelovania, upirveles yovlisa, is garemoeba, rom sasamarTlo
iRebs gadawyvetilebas am sakiTxze (kompetenciis kompetencia). sasamarT-
lo gadawyvets, rom saqme ar aris misaRebi, rodesac ,,saqmes iZiebs an sisx-
lissamarTlebriv devnas aRZravs mocemul saqmeze iurisdiqciis mqone sax-
elmwifo, garda im SemTxvevisa, rodesac am saxelmwifos ar surs an uunaroa
saTanadod Caataros gamoZieba an ganaxorcielos sisxlissamarTlebrivi
devna~ (mux. 17 (1) (a)).

saqme aseve miuRebelia, roca ̀ saqme gamoiZia mocemul saqmeze iuris-
diqciis mqone saxelmwifom da gadawyvita, ar aRZras sisxlissamarTlebrivi
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devna Sesabamisi piris mimarT, garda im SemTxvevisa, rodesac aseTi gadaw-
yvetileba miRweul iqna imis gamo, rom saxelmwifos ar surs an uunaroa sa-
Tanadod Caataros gamoZieba an ganaxorcielos sisxlissamarTlebrivi dev-
na~ (mux. 17 (1) (b)).

garda amisa, saqme aseve miuRebelia, roca `Sesabamisi piri ukve gasa-
marTlebul iqna im qmedebisaTvis, romelic gancxadebis sagans warmoadgens~.
(mux 17 (1) (g)). statutis me-20 muxlis (`ne bis in idem~) Tanaxmad, dauSvebelia
piris orjer gasamarTleba erTi da imave qmedebisaTvis, am muxlis me-3 naw-
ilSi mocemuli gamonaklisi SemTxvevebis garda.

dabolos, saqmis ganxilva miuRebelia, roca ̀ saqme ar aris imdenad mniS-
vnelovani, rom sasamarTlos Semdgomi moqmedeba mizanSewonilad CaiTva-
los~ (mux 17 (1) (d)).

statutis me-17 muxlis meore abzacis Tanaxmad, sasamarTlo calkeul
SemTxvevaSi, ̀ survilis arsebobis~ dadgenis dros, mxedvelobaSi iRebs saer-
TaSoriso samarTliT aRiarebul saproceso normebs. amisTvis igi iTval-
iswinebs im faqtors, rom:

− samarTalwarmoeba ganxorcielda an xorcieldeba, anda erovnul doneze
miRebuli gadawyvetileba gamotanili iyo im mizniT, rom sisxlis samarT-
lis saerTaSoriso sasamarTlos iurisdiqciaSi arsebuli danaSauli-
saTvis Sesabamisi piri daecva sisxlissamarTlebrivi pasuxismgeblobis-
gan, an arsebobs sxva garemoebebi, romlebic xels uSlis piris saerTa-
Soriso sasamarTlos marTlmsajulebisaTvis gadacemis mizans;

− samarTalwarmoebis ganxorcielebis procesi dausabuTeblad dayovnda,
rac, arsebuli garemoebebidan gamomdinare, ar Seesabameba Sesabamisi
piris marTlmsajulebisaTvis gadacemis mizans;

− samarTalwarmoeba ar ganxorcielda an ar xorcieldeba damoukideblad
an miukerZoeblad, an xorcieldeba iseTi saxiT, romelic, arsebuli gare-
moebebidan gamomdinare, ar Seesabameba Sesabamisi piris marTlmsajuleb-
isaTvis gadacemis mizans (`de traduire en justice”`to bring to justice”).

saxelmwifos ̀ uunarobaze~ ganaxorcielos sisxlis samarTlis samar-
Talwarmoeba, saubaria statutis me-17 muxlis me-3 abzacSi: imisaTvis, rom
calkeul SemTxvevaSi dadgindes saxelmwifos uunaroba, sisxlis samarT-
lis saerTaSoriso sasamarTlo iTvaliswinebs, Seswevs Tu ara saxelmwifos
unari, erovnuli sasamarTlos mTliani an arsebiTi marcxis an misi ararse-
bobis gamo, miiRos Tavis gankargulebaSi braldebuli an saWiro mtkicebule-
ba an Cveneba, an Tu sxva mizezis gamo, ar ZaluZs samarTalwarmoebis ganxor-
cieleba.

komplementarulobis principis arsi mdgomareobs imaSi, rom samarT-
lebrivi problema gadawydes im safexurze, sadac es yvelaze ukeT SeiZle-
ba. Tu Sidasaxelmwifoebriv instanciebs SeswevT unari da aqvT survili
seriozuli sisxlissamarTlebrivi devna ganaxorcielon statutiT gaTval-
iswinebuli saerTaSoriso danaSaulebis mimarT, ar aris saWiro saerTaSoriso
instancia CaerTos marTlmsajulebis ganxorcielebaSi. monawile saxelmwi-
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foTa mier statutiT gaTvaliswinebuli danaSaulebrivi qmedebebisaTvis
dawesebuli sasjelis simkacre ar aris mniSvnelovani.

2.2. procesis gaxsna

iurisdiqciisa da dasaSvebadobis sakiTxis regulirebiT jer kidev
araferia naTqvami imaze, Tu vis SeuZlia sasamarTlos samarTalwarmoeba
gaxsnas da ra procedurebia amisaTvis gaTvaliswinebuli. am kiTxvaze pa-
suxi mocemulia statutis me-13-15 da me-18-19 muxlebSi.

statutis SemuSavebisa da miRebis procesSi udavo iyo is sakiTxi, rom
xelSekrulebis monawile saxelmwifos SeuZlia procesi sasamarTlos winaSe
gaxsnas. statutis me-14 muxli iTvaliswinebs, rom monawile saxelmwifos
SeuZlia moaxsenos prokurors viTareba, romlis mixedviTac arsebobs eWvi,
rom Cadenilia sasamarTlos iurisdiqciaSi Semavali erTi an ramdenime dan-
aSauli da sTxovos mas viTarebis gamoZieba.

sadavo iyo is sakiTxi, unda yofiliyo Tu ara uSiSroebis sabWoc ufle-
bamosili miemarTa sasamarTlosaTvis viTarebis Sesaxeb gamoZiebis Catare-
bis mizniT. am SesaZleblobis sawinaaRmdegod iTqva, rom uSiSroebis sab-
Wos, saerTaSoriso samarTlebrivi xelSekrulebis farglebSi (romlis monaw-
ile arc TviTon da arc misi mudmivi da aramudmivi wevrebi erToblivad ari-
an), ar unda hqonoda raime kompetencia. am, erTi SexedviT, TiTqos naTel
arguments daupirispirda sxva mosazrebebi: uSiSroebis sabWom, warsulSi
gaeros wesdebis VI I Tavze dayrdnobiT, ori ad hoc saerTaSoriso tribunali
Seqmna. sisxlis samarTlis saerTaSoriso sasamarTlos, rogorc mudmivmoq-
medi organos, Seqmnis erT-erTi mizezi mdgomareobda imaSi, rom aseTi spe-
cialuri tribunalebis Seqmna aRar yofiliyo saWiro. am miznis misaRwevad
uSiSroebis sabWos unda miscemoda SesaZlebloba, rom misTvis xelmisawv-
domi gamxdariyo sisxlis samarTlis saerTaSoriso sasamarTlo. aseTi Sesa-
Zlebloba - saerTaSoriso sasamarTlos winaSe procesis gaxsna - niSnavs ara
imas, rom uSiSroebis sabWos mieces axali uflebamosileba, aramed ufro
imas, rom is uflebamosilebebi ganumtkicdes, romelic mas, gaeros wesde-
bidan gamomdinare, ukve hqonda. statutis me-13 muxlis (b) qvepunqti mi-
hyveba am pozicias da iTvaliswinebs, rom uSiSroebis sabWo, romelic mo-
qmedebs gaeros wesdebis me-7 Tavis Sesabamisad, viTarebis gamoZiebis mizniT
prokurors moaxsenebs im mdgomareobis Sesaxeb, roca arsebobs eWvi erTi an
ramdenime sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqcias
daqvemdebarebuli danaSaulis Cadenis Taobaze.

ufro sakamaTo iyo mesame sakiTxi _ SeiZleba Tu ara sasamarTlos mo-
qmedebas safuZvlad daedos is, rom bralmdebelma TviTon gadawyvita pro-
cesis gaxsna. am poziciis mowinaaRmdegeebi aviTarebdnen azrs, rom amiT
bralmdebels eZleva uflebamosileba, rac politikuri miznebisaTvis Sei-
Zleba borotad gamoiyenos. saxelmwifoTa jgufis warmomadgenlebis, e.w.
`TanamoazreTa jgufis~, zemoqmedebiT bralmdebels mieca uflebamosile-
ba, Tavisi iniciativiT daiwyos gamoZieba sasamarTlos iurisdiqciaSi Semava-
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li savaraudo danaSaulebis Sesaxeb. instituciurma da procesualurma ga-
rantiebma (meqanizmebma) unda uzrunvelyos, rom ar moxdes am samsaxuris
`politizeba~. amitom winaswari warmoebis palata bralmdeblis mTel rig
sagamoZiebo moqmedebebsa da braldebis wayenebaze sasamarTlo kontrols
axorcielebs.

statutis me-15 muxlis Sesabamisad, bralmdebels SeuZlia daiwyos
gamoZieba ama Tu im informaciis safuZvelze, romlis realobac man gada-
amowma. mas SeuZlia saxelmwifoebisagan, gaeros organoebisagan, saxelmwi-
foTaSorisi an arasaxelmwifoebrivi organizaciebisagan Tu sxva saTanado
adgilebidan damatebiTi informacia gamoiTxovos da sasamarTlos adgilm-
debareobis adgilas mowmeTa werilobiTi an zepiri Cvenebebi miiRos. Tu
bralmdebeli miva daskvnamde, rom arsebobs sakmarisi safuZveli gamoZieb-
is Casatareblad, maSin igi winaswari warmoebis palatas warudgens Sesabamis
Suamdgomlobas da Tu igi daaskvnis, rom Suamdgomloba da misi damadasture-
beli masala sarwmunoa, iZleva nebarTvas gamoZiebis Catarebis Sesaxeb. es
gadawyvetileba araviTar SemTxvevaSi ar gaxlavT preiudicia sasamarTlos
mier gvian miRebuli gadawyvetilebebisaTvis sasamarTlos iurisdiqciisa
da saqmis dasaSvebadobis Sesaxeb gadawyvetilebis miRebis dros. Tu
winaswari warmoebis palata uars ityvis Suamdgomlobis dakmayofilebaze,
es ar gamoricxavs imas, rom bralmdebelma, axal faqtobriv garemoebebsa da mt-
kicebulebebze dayrdnobiT, mogvianebiT axali Suamdgomloba warmoadginos.

me-18 muxlSi aRwerilia is procedura, romlis mixedviTac sasamarT-
lo dasaSvebobis Sesaxeb winaswar gadawyvetilebas iRebs. Tu bralmdebeli
daiwyebs gamoZiebas im safuZvelze, rom monawile saxelmwifom mas moaxsena
viTarebis Sesaxeb an Tu is sakuTari iniciativiT moqmedebs, igi Setyobin-
ebas ugzavnis yvela monawile saxelmwifos da sxva saxelmwifoebs, romlebic,
Cveulebriv, ganaxorcielebdnen iurisdiqcias aseT danaSaulebze. es Sety-
obineba SeiZleba konfidencialuri iyos. saxelmwifos, romelic TviTon iZie-
bs an gamoiZia aseTi saqme, SeuZlia sasamarTlos amis Sesaxeb erTi Tvis gan-
mavlobaSi acnobos. am saxelmwifos TxovniT, bralmdebeli Tavis gamoZie-
bas saxelmwifos mier gamoZiebis Catarebis sasargeblod aCerebs, garda im
SemTxvevisa, rodesac winaswari warmoebis palata gadawyvets, rom gamoZie-
ba bralmdebelma awarmoos. Tu bralmdebelma SeaCera gamoZieba da Zieba ga-
dasca saxelmwifos, mas SeuZlia mosTxovos Sesabamis saxelmwifos misTvis
periodulad informaciis miwodeba gamoZiebis mimdinareobisa da sisxlis-
samarTlebrivi devnis Semdgomi zomebis Sesaxeb. me-18 muxlis Sesabamisad,
miRebuli nebismieri gadawyvetileba aris gardamavali, droebiTi xasiaTis
da ar gulisxmobs raime saboloo gadawyvetilebis miRebas sasamarTlos
iurisdiqciisa da saqmis dasaSvebobis Sesaxeb. Tumca aseTi gadawyvetileba,
Tavisi mniSvnelovani Sedegebis TvalsazrisiT, procesis monawileebisaTvis
warmoSobs gasaCivrebis uflebas, ris gamoc Sesabamis saxelmwifos an
prokurors SeuZlia winaswari warmoebis palatis gadawyvetileba apelaci-
is wesiT gaasaCivros saapelacio palataSi, romelic SeiZleba ganxilul iqnes
gamartivebuli wesiT.
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sasamarTlos iurisdiqciis an saqmis warmoebaSi misaRebobis Taobaze

gadawyvetilebis miRebis Sesaxeb saubaria statutis me-19 muxlSi. statuti
ar gansazRvravs, zustad ra dros unda iqnes miRebuli aseTi gadawyvetile-
ba, aramed gamokveTs mxolod ZiriTad mimarTulebebs. me-19 muxlis 1-l
abzacSi aRniSnulia, rom sasamarTlo Tavis mier warmoebaSi miRebul nebis-
mier saqmeze unda darwmundes, rom am saqmeze misi iurisdiqcia vrceldeba.
mas SeuZlia sakuTari iniciativiT saqmis dasaSvebobis sakiTxi gadawyvitos
me-17 muxlis mixedviT.

saqmis dasaSvebobisa da sasamarTlos iurisdiqciis Sesaxeb saCivari
SeiZleba Seitanos: braldebulma an im pirma, romlis mimarTac dapatimreb-
is brZaneba (orderi) an sasamarTlos mowveva (uwyeba) arsebobs, saxelmwi-
fom, romelic am saqmeze gamoZiebas an sisxlissamarTlebriv devnas axor-
cielebs an ganaxorciela, iseve, rogorc im saxelmwifom, romelsac, me-12
muxlis Tanaxmad, am saqmeze gaaCnia iurisdiqcia (qmedebis saxelmwifo an
damnaSavis saxelmwifo). TiToeuls am pirebidan an saxelmwifoebidan Seu-
Zlia sasamarTlos iurisdiqcia gaasaCivros mxolod erTxel (gamonaklis
SemTxvevaSi, sasamarTlos nebarTviT, erTze metjer). amasTan, gasaCivreba,
rogorc wesi, unda moxdes mTavar procesze sasamarTlo ganxilvis dawye-
bamde an dawyebis dros (ganxilvis dasawyisisaTvis). am SemTxvevaSi gadaw-
yvetilebas iRebs winaswari warmoebis palata. Tu gasaCivreba, gamonaklis
SemTxvevaSi, moxda mTavar procesze sasamarTlos ganxilvis dawyebis Sem-
deg, maSin gadawyvetilebas iRebs sasamarTlo warmoebis palata. sasamarT-
lo iurisdiqciisa da saqmis dasaSvebadobis Sesaxeb gadawyvetilebebis gasa-
Civreba SeiZleba saapelacio palataSi. bralmdebels SeuZlia sasamarTlos
iurisdiqciis an saqmis dasaSvebobis sakiTxi sakuTari iniciativiTac warudg-
inos sasamarTlos. me-19 muxlis Tanaxmad, Catarebuli procesi, rogorc wesi,
iwvevs saqmis gamoZiebis gadadebas bralmdeblis mier, vidre sasamarTlo ar
miiRebs gadawyvetilebas. amasTan, bralmdebels SeuZlia sasamarTlosagan
iTxovos nebarTva, Caataros gadaudebeli sagamoZiebo moqmedebebi im mizniT,
rom ar ganadgurdes mtkicebulebebi, rodesac saxezea erTjeradi SesaZle-
bloba mniSvnelovan mtkicebulebaTa mosapoveblad an arsebobs yuradsaRe-
bi saSiSroeba, rom mtkicebulebebi mogvianebiT ar iqneba xelmisawvdomi.
garda amisa, mas SeuZlia, sasamarTlos nebarTviT, mowmeTa werilobiTi an
zepiri Cvenebebi moipovos an daasrulos protestis wardgenamde mis mier
dawyebul mtkicebulebaTa Segroveba da ganxilva. aseve mas SeuZlia Sesaba-
mis saxelmwifosTan TanamSromlobiT Tavidan aicilos im pirTa mimalva,
romelTa mimarT prokurorma ukve moiTxova dapatimrebis orderi (brZane-
ba). me-19 muxliT gaTvaliswinebuli proceduriT, Tu sasamarTlo gadaw-
yvets, rom saqme, me-17 muxlis Tanaxmad, miuRebelia, maSin prokurors Seu-
Zlia Txovna gadawyvetilebis gadasinjvis Taobaze waradginos mxolod im
SemTxvevaSi, Tu aRmoCndeba axali garemoebebi, romlebic, me-17 muxlis Se-
sabamisad, abaTilebs saqmis miuReblad cnobis safuZvels.

mTlianobaSi unda iTqvas, rom procesis gaxsnis kritikul fazaSi da
iurisdiqciis erovnulidan saerTaSoriso samarTlebriv sferoSi gadasv-
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lis dros mravalmxrivi instituciuri da procesualuri garantiebi arse-
bobs. bralmdebeli flobs SedarebiT Zlier da damoukidebel samarTlebriv
mdgomareobas, vinaidan mas SeuZlia procesi Tavisi iniciativiT gaxsnas (dai-
wyos gamoZieba). amasTan, igi yvela gadamwyvet momentSi eqvemdebareba sasa-
marTlos winaswari warmoebis palatis samarTlebriv kontrols.

2.3. ̀ Ne bis in idem” da ukuqceviTi Zalis akrZalva

yuradReba unda gavamaxviloT statutis or mniSvnelovan momentze:
ormagi sisxlissamarTlebrivi devnis (Sesabamisad, orjer msjavrdebis)
dauSvebloba da ukuZalis akrZalva.

statutis me-20 muxli eZRvneba princips `Ne bis in idem”, rac gulisx-
mobs piris mimarT erTi da imave qmedebisaTvis ormagi sisxlissamarTlebrivi
devnis (orjer msjavrdebis) akrZalvas. es akrZalva statutSi sam sxvadasx-
va konteqstSi moixsenieba. TviT sisxlis samarTlis saerTaSoriso sasamarT-
losTan mimarTebiT: dauSvebelia sisxlis samarTlis saerTaSoriso sasa-
marTlom piri gaasamarTlos im qmedebisaTvis, romlisTvisac am sasamarT-
lom igi adre ukve gaamtyuna an gaamarTla. gamonaklisia TviT statutiT
gaTvaliswinebuli gasaCivrebisa da gadasinjvis SemTxvevebi (VI I I nawili). Sem-
degi akrZalva mimarTulia Sidasaxelmwifoebrivi organoebis winaaRmdeg:
dauSvebelia, piri gaasamarTlos sxva sasamarTlom im danaSaulis gamo, rom-
lisTvisac sisxlis samarTlis saerTaSoriso sasamarTlom es piri damnaSaved
cno an gaamarTla. akrZalva moqmedebs aseve sapirispiro mimarTulebiTac:
is, vinc sxva (gansakuTrebiT Sidasaxelmwifoebrivi) sasamarTlos mier gasa-
marTlebuli iyo raime qmedebisaTvis, sisxlis samarTlis saerTaSoriso sasa-
marTlom ar SeiZleba gaasamarTlos imave qmedebisaTvis. gamonaklisia is
SemTxvevebi, roca sxva sasamarTloSi saqmis warmoeba:

1) emsaxureboda sasamarTlos iurisdiqcias daqvemdebarebuli dana-
Saulebis CadenisaTvis sisxlis samarTlis pasuxismgeblobisagan aRniSnu-
li piris usafuZvlod gaTavisuflebis miznebs;

2) procesi ar warimarTa damoukideblad an miukerZoeblad, saerTa-
Soriso samarTlis aRiarebuli saproceso normebis Sesabamisad, da ganx-
orcielda iseTi saxiT, romelic, mocemuli garemoebebidan gamomdinare,
SeuTavsebeli iyo Sesabamisi piris marTlmsajulebisaTvis gadacemis mizanTan.

principi `Ne bis in idem” warmoadgens me-17 muxlSi mocemuli komple-
mentarulobis principis individualur-samarTlebriv moments.

statutis meore arsebiTi momenti aris misi ukuZalis akrZalva. stat-
utis me-11 muxlidan gamomdinare, sasamarTlo Tavis iurisdiqcias axor-
cielebs mxolod im danaSaulze, romelic Cadenilia statutis ZalaSi Sesv-
lis Semdeg (Sesabamisad, saxelmwifosaTvis ZalaSi Sesvlis Semdeg, romlis
Tvisebaze, rogorc xelSekrulebis monawileze, damokidebulia sasamarT-
los iurisdiqcia: mux. 12). gansxvavebuli wesia gansazRvruli mxolod
gamonaklis SemTxvevaSi, rodesac saxelmwifo, xelSekrulebaSi monawileo-
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bis gareSe, me-12 muxlis me-3 abzacis mixedviT aRiarebs sasamarTlos iuris-
diqcias mocemul danaSaulTan mimarTebaSi. statutis ukuZalis akrZalva
SeiZleba dRemde msoflioSi Cadenili sisxlissamarTlebrivi usamarTlobe-
bis gamo, samwuxaro iyos. amasTan, aseTi gadawyveta, politikuri da samarT-
lebriv-saxelmwifoebrivi mosazrebebidan gamomdinare, erTaderTi swori
gza iyo sisxlis samarTlis saerTaSoriso sasamarTlos Sesaqmnelad. garda
amisa, metad mniSvnelovania, rom saxelmwifoTa didma raodenobam rac Sei-
Zleba male moaxdinos statutis ratifikacia.

2.4. sasamarTlos urTierToba gaerosTan, gansakuTrebiT uSiSroe-
bis sabWosTan

rogorc ukve aRiniSna, sisxlis samarTlis saerTaSoriso sasamarTlo
warmoadgens mravalmxrivi saerTaSoriso xelSekrulebis safuZvelze Camoy-
alibebul instancias, e.w. `xelSekrulebis organos~. sasamarTlo ar aris
gaeros organo, Sesabamisad, _ mis winaSe angariSvaldebuli. romis statuti
da misi Semdgomi ganviTareba reviziis gziT aseve ar warmoadgens gaeros
organos (magaliTad, generaluri asambleis) zrunvis sagans. sasamarTlosTan
mimarTebaSi warmoSobili mTeli rigi sakiTxebis regulirebisaTvis arsebobs
monawile saxelmwifoTa asamblea, romlis samarTlebrivi buneba gan-
sazRvrulia statutis 112-e muxlSi.

ukve aRiniSna uSiSroebis sabWos SesaZlebloba, Tavisi kompetenciis
farglebSi gaeros wesdebis VI I Tavis Sesabamisad, viTarebis moxsenebis Sesax-
eb. aseTi SemTxveva gaerosaTvis, sxva garemoebebTan erTad, finansur Sede-
gebs warmoSobs. kerZod, 115-e muxlis ̀ b” qvepunqti gansazRvravs, rom uSiS-
roebis sabWos mier wamoyenebuli situaciis gamokvlevasTan dakavSirebuli
xarjebis anazRaurebas axdens gaero, generaluri asambleis damtkicebiT.
es da sxva sakiTxebi ganixileba xelSekrulebis monawile saxelmwifoTa
pirveli asambleis mier, statutis ZalaSi Sesvlis Semdeg, sadac, sxva sak-
iTxebTan erTad, aseve unda gadawydes sakiTxi sasamarTlos dafinansebis
wesebisa da sasamarTlosa da gaeros Soris SeTanxmebis Sesaxeb.

statutis me-16 muxli uSiSroebis sabWos SesaZleblobas aZlevs gamo-
Ziebis an sisxlissamarTlebrivi devnis gadadebis mizniT mimarTos sasamarT-
los. aseT SemTxvevaSi, statutis Sesabamisad, gamoZieba an sisxlissamarT-
lebrivi devna ar SeiZleba daiwyos an gagrZeldes Tormeti Tvis ganmavlo-
baSi mas Semdeg, rac uSiSroebis sabWo sasamarTlos warudgens aseT Txov-
nas. uSiSroebis sabWos es kompetencia _ Caerios samarTlebriv procesSi,
erTi SexedviT, Znelad gasagebia, magram igi gamomdinareobs gamarTlebuli
situaciidan. sasamarTlos mizania is danaSaulebi, romlebic mTel kacobri-
obas exeba, saTanadod dasajos da amiT miaRwios prevenciul da uSualod
mastabilizirebel faqts. uSiSroebis sabWos ki aqvs uSualod mSvidobis miR-
wevisa da SenarCunebis funqcia. am orive instanciis amocanebi erTmaneTs
avseben. Tavisi rolis Sesasruleblad, uSiSroebis sabWo SeiZleba iZulebu-
li iyos konfliqtis kritikul fazaSi masSi monawile mxareebis liderebTan
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molaparakebebi awarmoos, miuxedavad imisa, rom am adamianebs danaSaulebi
aqvT Cadenili. aseTi pirebis dapatimreba sisxlis samarTlis saerTaSoriso
sasamarTlos mier an maT mimarT braldebis wayeneba SeiZleba mSvidobis dam-
yarebis procesSi, gamonaklis SemTxvevebSi, aramizanSewonili iyos. war-
moiSoba interesTa konfliqti mSvidobis miRwevisa da SenarCunebis uSua-
lo interessa da damnaSaveTa dasjis interess Soris, romelic aseve mSvi-
dobis SenarCunebasa da ganmtkicebas isaxavs miznad.

statutiT gaTvaliswinebulia imis SesaZlebloba, rom uSiSroebis sa-
bWos, gaeros wesdebis VI I Tavze dayrdnobiT, SeuZlia miiRos rezolucia,
romelic sasamarTlos avalebs daicvas gamoZiebisa da sisxlissamarTlebrivi
devnis procesSi 12-Tviani moratoriumi. es gadavadeba SeiZleba xelaxali
rezoluciiT gagrZeldes. aseTi gadawyvetis problema aris is, rom, Sida
debulebebis Tanaxmad, uSiSroebis sabWos rezoluciis miRebis dros (gaeros
wesdeba, mux. 27, abz. 3) sakmarisia uSiSroebis sabWos erTi mudmivi wevris
veto, rom aseTi rezolucia ar iqnes miRebuli. amasTan dakavSirebiT,
arasamTavrobo organizaciebi saubrobdnen ̀ konstruqciuli vetos~ Sesax-
eb, saxeldobr, es iqneba veto saerTaSoriso sasamarTlo procesis gagr-
Zelebis sasargeblod. amdenad, saxelmwifo uSiSroebis sabWos wevri qvey-
nebidan minimum 9, yvela 5 mudmivi wevri saxelmwifos CaTvliT, gadavadebis
Taobaze Tanaxmani unda yofiliyvnen, rasac SeeZlo uSiSroebis sabWos in-
tervenciis uflebis borotad gamoyeneba gamoewvia. es mocemulia statut-
is me-16 muxlSi. amasTan, sworad iqna aRiarebuli, rom marTlac SeiZleba
iseTi situaciebi warmoiSvas, rodesac efeqtiani sisxlissamarTlebrivi
devnis interesi drois mcire monakveTSi ukve dawyebuli an dasawyebi Sei-
araRebuli konfliqtis Caqrobis interesis ukan dadges.

2.5. sisxlis samarTlis saerTaSoriso sasamarTlo, rogorc
erovnuli sasamarTlo sistemis damatebiTi organo

2.5.1. romis statutiT gaTvaliswinebuli danaSaulis Semadgenlobebi,
rac unda aisaxos Sidasaxelmwifoebriv sisxlis samarTlis kanonmdeblobaSi

sisxlis samarTlis saerTaSoriso sasamarTlos uflebamosileba Semoi-
fargleba mxolod umZimesi danaSaulebis dasjadobiT.

romis statutis me-5 muxli gansazRvravs sisxlis samarTlis saerTa-
Soriso sasamarTlos iurisdiqciis farglebs. sasamarTlos iurisdiqcias
miekuTvneba mxolod yvelaze seriozuli danaSaulebrivi qmedebebi, romel-
Ta Cadena mTeli saerTaSoriso sazogadoebriobis aRSfoTebas iwvevs. igi
ixilavs oTxi kategoriis danaSaulebze sisxlis samarTlis saqmeebs. esenia:
(1) genocidi, (2) adamianurobis winaaRmdeg mimarTuli danaSauli, (3) omis
danaSauli da (4) agresia. am ukanaskneli danaSaulis Semadgenloba jer ar
aris gansazRvruli.

erovnuli sasamarTlo sistemis prioritetulobis principidan ga-
momdinare, yvela am danaSaulis CadenisaTvis Sidasaxelmwifoebrivi sisx-
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lis samarTlis kanonmdeblobiT gaTvaliswinebuli unda iyos sisxlissa-
marTlebrivi pasuxismgebloba.8

genocidis, adamianurobis winaaRmdeg mimarTuli danaSaulebisa da
omis danaSaulebis Semadgenlobebi mocemulia rogorc romis statutSi,
aseve saqarTvelos sisxlis samarTlis kodeqsSi.

sisxlis samarTlis saerTaSoriso sasamarTlos statuti am xelSek-
rulebis monawile saxelmwifos akisrebs saerTaSoriso sisxlissamarT-
lebriv valdebulebas Sidasaxelmwifoebriv sisxlis samarTlis kanonmde-
blobaSi asaxos ara mxolod danaSaulis konkretuli Semadgenlobebi, rac
CamoTvlilia statutis me-5 muxlSi, aramed, agreTve, Sidasaxelmwifoebrivi
kanonmdebloba SesabamisobaSi moiyvanos sisxlis samarTlis im zogad princ-
ipebTan, rac mocemulia statutSi. esenia: universaluri iurisdiqcia,
kanoniereba, sisxlissamarTlebrivi pasuxismgeblobis individualizacia,
meTauris pasuxismgebloba misi umoqmedobis dros, danaSaulis Cadena
ukanono brZanebis SesrulebiT, pasuxismgeblobis acilebis mizniT Tanam-
debobriv mdgomareobaze miTiTebis dauSvebloba da a.S. garda konkretuli
Semadgenlobebisa, statuti ixilavs sisxlis samarTlis zogadi nawilis iseT
sakiTxebs, rogorebicaa: danaSaulis momzadeba, mcdeloba, Tanamonawileo-
ba da sxva zogadi principebi. Sidasaxelmwifoebrivi sisxlis samarTlis kod-
eqsi ara marto unda asaxavdes romis statutSi mocemuli danaSaulis konkre-
tul Semadgenlobebs, aramed ar unda ewinaaRmdegebodes romis statutSi
mocemul sisxlis samarTlis zogadi nawilis principebs.

Jenevis konvenciebSi mocemuli saerTaSoriso sisxlissamarTlebrivi
valdebulebebis sruli asaxva Sidasaxelmwifoebriv kanonmdeblobaSi ar
niSnavs imas, rom sisxlis samarTlis kodeqsSi asaxuli iqneba yvela im dana-
Saulis Semadgenloba, romelic saerTaSoriso sasamarTlos iurisdiqciis
qveS aris moqceuli. sakiTxisadmi aseTi midgoma ar iqneba damakmayofilebe-
li, vinaidan gansakuTrebiT adamianurobis winaaRmdeg mimarTul dana-
Saulebsa da omis danaSaulebTan mimarTebiT statutSi mocemul sakiTxTa
wre gacilebiT ufro farToa.

 danaSaulis ama Tu im Semadgenlobis interpretaciis dros aucilebe-
lia vixelmZRvaneloT dokumentiT _ `danaSaulis elementebis Sesaxeb”,
romelic SeimuSava sisxlis samarTlis saerTaSoriso sasamarTlos mosamza-

8 dReisaTvis arsebobs sisxlis samarTlis saerTaSoriso sasamarTlos statutiT
gaTvaliswinebuli danaSaulis Semadgenlobebis Sidasaxelmwifoebriv kanonmdeblo-
baSi implementaciis kargi gamocdileba. magaliTad, germaniis federaciul respub-
likaSi moqmedebs 2002 wlis 26 ivnisis specialuri kanoni: ,,saerTaSoriso sisxlis
samarTlis kodeqsi” (Völkerstrafgesetzbuch), romelic pirvel nawilSi ($1-5) aregulirebs
zogadi nawilis sakiTxebs, meore nawilSi ki mocemulia danaSaulis konkretuli
Semadgenlobebi: genocidi ($6), danaSauli adamianurobis winaaRmdeg ($7), omis dana-
Saulebi ($8-12), sxva danaSaulebi ($13-14). omis danaSaulebi ki iyofa pirovnebebis
winaaRmdeg ($8), sakuTrebisa da sxva uflebebis winaaRmdeg ($9), humanitaruli orga-
nizaciebisa da emblemebis winaaRmdeg ($9) mimarTul danaSaulebad, aseve Semadgen-
lobebad, romliTac dasjadia omis warmoebis akrZaluli meTodebisa ($11) da akrZa-
luli saSualebebis ($12) gamoyeneba.

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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debelma komisiam. statutis me-9 muxli adgens, rom igi exmareba sasamarT-
los statutis me-6, me-7 da me-8 muxlebis interpretaciaSi. es dokumenti
miiReba da masSi cvlileba Seitaneba monawile saxelmwifoTa asambleis wevre-
bis mier xmaTa 2/3-iT.

2.5.2. danaSaulis konkretuli Semadgenlobebi

2.5.2.1. genocidi

aris gansakuTrebiT mZime danaSauli, romlis Semadgenlobis erT-erTi
aucilebeli elementia is, rom misi Cadena xdeba ama Tu im erovnuli, eTni-
kuri, rasobrivi an religiuri jgufis mTliani an nawilobrivi mospobis gan-
zraxviT.

genocidis obieqturi Semadgenloba SeiZleba gamoixatos sxvadasxva
qmedebaSi, rogoricaa zemoT CamoTvlili romelime jgufis wevrTa mkvlelo-
ba, seriozuli sxeulebrivi dazianeba an aseTi jgufis wevrTaTvis serio-
zuli fsiqikuri zianis miyeneba, an iseTi cxovrebiseuli pirobebis Seqmna,
rac mimarTulia maTi sruli an nawilobrivi fizikuri ganadgurebisaken, ise-
Ti RonisZiebebis gatareba, romlebic gamiznulia aseT jgufSi Sobadobis
Semcirebis an mospobisaken, erTi jgufidan meorisaTvis bavSvebis iZulebi-
Ti gadacema da a.S.

am danaSaulis subieqturi Semadgenloba gamoixateba piris ganzrax-
viT _ erovnuli, eTnikuri, rasobrivi an religiuri jgufis mTliani an nawi-
lobrivi ganadgurebis mizniT ganaxorcielos am danaSaulis obieqturi Se-
madgenloba.

genocidis akrZalva iTvleba jus cogens normad da gamoiyeneba rogorc
erga omnes. saerTaSoriso xelSekrulebiT pasuxismgebloba genocidisaTvis
pirvelad gaTvaliswinebul iqna 1948 wlis konvenciiT genocidis danaSau-
lis aRkveTisa da misTvis dasjis Sesaxeb. romis statutis me-6 muxli imeo-
rebs genocidis definicias, rac mocemulia konvenciis me-2 muxlSi, xolo
amave dokumentis me-3 muxlSi aRniSnul dasjadobis farglebs srulad
moicavs romis statutis me-3 nawilSi mocemuli sisxlis samarTlis zogadi
principebi. kerZod, konvenciis me-3 muxliT dasjadia: (1) genocidi; (2) geno-
cidis Cadenis SeTqmuleba; (3) genocidis pirdapiri da sajaro wamqezeblo-
ba; (4) genocidis mcdeloba; (5) genocidSi Tanamonawileoba.

genocidis konvencia dRemde ratificirebuli aqvs 132 saxelmwifos.
eqs-iugoslaviisa da ruandis sisxlis samarTlis saerTaSoriso tribunale-
bi floben iurisdiqcias genocidis danaSaulis dasjadobaze. ruandis saer-
TaSoriso tribunalis wesdebis me-2 muxli, iseve, rogorc eqs-iugoslaviis
saerTaSoriso tribunalis wesdebis me-4 muxli, iTvaliswinebs pasuxismge-
blobas genocidis danaSaulisaTvis.

`genocidis danaSaulis winaaRmdeg zomebis winaswari miRebisa da geno-
cidisaTvis dasjis Sesaxeb” 1948 wlis 9 dekembris konvencias saqarTvelo
SeuerTda 1993 wlis 18 maiss, xolo imave wlis 11 oqtombers saqarTvelo-
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saTvis ZalaSi Sevida, riTac igi saqarTvelos Sidasaxelmwifoebrivi kanon-
mdeblobis Semadgeneli nawili gaxda.

saqarTvelos 1999 wlis sisxlis samarTlis kodeqsis 407-e muxlSi
mocemulia genocidis danaSaulis Semadgenloba. aRniSnuli muxlis Tanax-
mad, genocidi aris qmedeba, romelic Cadenilia SeTanxmebuli gegmis gan-
saxorcieleblad romelime erovnuli, eTnikuri, rasobrivi, religiuri anda
raime sxva niSniT gaerTianebuli jgufis mTlianad an nawilobriv mosaspo-
bad, rac gamoixata aseTi jgufis wevrTa mkvlelobiT, janmrTelobis mZime
dazianebiT, maTTvis cxovrebis mZime pirobebis ganzrax SeqmniT, Sobadobis
ZaliT SemcirebiT an bavSvis iZulebiTi gadacemiT erTi eTnikuri jgufidan
meorisaTvis, rac isjeba Tavisuflebis aRkveTiT vadiT rvidan oc wlamde
an uvado Tavisuflebis aRkveTiT.

saqarTvelos sisxlis samarTlis kodeqsis 407-e muxli srulyofilad
asaxavs genocidis danaSaulis Semadgenlobas, rac mocemulia sisxlis sa-
marTlis saerTaSoriso sasamarTlos statutis me-6 muxlSi.

2.5.2.2. adamianurobis winaaRmdeg mimarTuli danaSaulebi

adamianurobis winaaRmdeg mimarTul danaSaulebTan dakavSirebiT,
saubaria adamianis uflebaTa seriozul darRvevaze, romelsac adgili aqvs
farTomasStaburad an sistematurad da mimarTulia samoqalaqo pirebis
winaaRmdeg. samoqalaqo mosaxleobis winaaRmdeg mimarTuli aseTi qmedebe-
bis Cadena, rogorc wesi, xdeba ara gareSe Zalis, aramed sakuTari saxelmwi-
fos mier. iseve, rogorc genocidi, adamianurobis winaaRmdeg mimarTuli
danaSaulebi SeiZleba Cadenil iqnes rogorc mSvidobian viTarebaSi, aseve
SeiaraRebuli konfliqtis dros. adamianurobis winaaRmdeg mimarTuli dan-
aSaulebi ganisazRvreba rogorc moqmedeba, romelic Cadenilia ,,nebismier
samoqalaqo pirze farTomasStabiani an sistematuri Tavdasxmis fargleb-
Si, Tu aseTi Tavdasxma Cadenilia Segnebulad~. TviT qmedebis obieqturi
Semadgenloba mocemulia statutis me-7 muxlSi. igi SeiZleba gamoixatos
Semdegi saxis qmedebebSi: mkvleloba, ganadgureba, damoneba, deportacia,
wameba, sqesobrivi Zaladoba da a.S.

romis statutSi mocemuli adamianurobis winaaRmdeg mimarTuli dan-
aSaulebis gansazRvreba gansxvavebulia am saxis danaSaulebis adrindeli
definiciebisagan. ase magaliTad, adamianurobis winaaRmdeg mimarTul dan-
aSaulTa CamonaTvalSi gaCnda iseTi qmedebebi, rogorebicaa: seqsualuri
xasiaTis danaSauli da adamianTa farTomasStaburi iZulebiTi gauCinareba.

adamianurobis winaaRmdeg mimarTuli danaSaulebis sisxlissamarT-
lebrivi kriminalizacia pirvelad moxda meore msoflio omis Semdeg niurn-
bergis saerTaSoriso samxedro tribunalis mier. 90-ian wlebSi Sesabamisi
kompetenciiT aRiWurva agreTve, eqs-iugoslaviisa da ruandis sisxlis sa-
marTlis saerTaSoriso tribunalebi. adamianurobis winaaRmdeg mimarTuli
danaSaulebi dRes sayovelTaod aris aRiarebuli rogorc saerTaSoriso
adaTobrivi samarTlis mier akrZaluli.

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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saqarTvelos sisxlis samarTlis kodeqsis 408-e muxlis - danaSauli
adamianurobis winaaRmdeg - dispoziciis Tanaxmad, adamianurobis winaaRm-
deg mimarTuli danaSauli gansazRvrulia rogorc nebismieri qmedeba,
romelic Cadenilia samoqalaqo mosaxleobaze an pirebze farTomasStabiani
an sistematuri Tavdasxmis farglebSi, rac gamoixata mkvlelobiT, adamian-
Ta masobrivi ganadgurebiT, deportaciiTa da sxva arahumanuri qmedebiT,
romelic seriozul zians ayenebs adamianis fizikur an fsiqikur mdgomare-
obas, - da isjeba Tavisuflebis aRkveTiT vadiT rvidan oc wlamde an uvado
Tavisuflebis aRkveTiT.

statutis me-7 muxlis msgavsad, saqarTvelos sisxlis samarTlis kod-
eqsi adamianurobis winaaRmdeg mimarTul danaSaulad ganixilavs iseT qmede-
bas, romelic Cadenilia `samoqalaqo mosaxleobaze an pirebze farTomas-
Stabiani an sistematuri Tavdasxmis farglebSi~. statutis me-7 muxlSi mi-
TiTebulia subieqturad aseTi qmedebis Segnebulad Cadenaze. am subieq-
tur momentze miTiTebas kodeqsis 408-e muxlSi ver vxvdebiT, magram kode-
qsis me-10 muxlis me-4 nawilidan gamomdinare, es danaSauli SeiZleba mx-
olod ganzrax iqnes Cadenili.

kodeqsis 408-e muxlSi CamoTvlilia qmedebis obieqturi Semadgenlo-
bis iseTi elementebi, rogorebicaa: mkvleloba, adamianTa masobrivi ganad-
gureba, deportacia da amis Semdeg gakeTebulia zogadi miTiTeba: da sxva
arahumanuri qmedeba, romelic seriozul zians ayenebs adamianis fizikur an
fsiqikur mdgomareobas.

statutis me-7 muxlSi aRniSnuli qmedebis obieqturi Semadgenlobis
CamonaTvali ufro didia, magram arc aq aris amomwuravi; aqac miTiTebulia
sxva araadamianur ganzrax qmedebebze, romlebic iwveven mZime tanjvas, sx-
eulis mZime dazianebas anda mZime zians ayeneben piris fsiqikur an fizikur
janmrTelobas.

 mTlianobaSi, sisxlis samarTlis kodeqsis 408-e muxli Seesabameba
statutis me-7 muxlSi mocemul adamianurobis winaaRmdeg mimarTul dana-
SaulTa Semadgenlobas. am sakiTxTan dakavSirebiT, sisxlis samarTlis kod-
eqsi ar saWiroebs aucilebel cvlilebas, Tumca SesaZlebelia, rom kodeq-
sis 408-e muxlis dispozicias daematos Semdegi sityvebi: ̀ da romlis das-
jadobac gaTvaliswinebulia sisxlis samarTlis saerTaSoriso sasamarTlos
statutis me-7 muxliT”.

2.5.2.3. omis danaSaulebi

statutis me-8 muxli sisxlis samarTlis saerTaSoriso sasamarTlos
aZlevs kompetencias Tavisi iurisdiqcia ganaxorcielos omis danaSaule-
bze. omis danaSaulebis SemadgenlobaSi, statutis mixedviT, moiazreba Se-
iaraRebuli konfliqtis Sesaxeb saerTaSoriso samarTlis mTeli rigi mZime
darRvevebisa, romlebic CamoTvlilia me-8 muxlis me-2 abzacSi. es mZime
darRvevebi SeiZleba Cadenil iqnes rogorc saerTaSoriso (saxelmwifoTa-
Sorisi), aseve arasaerTaSoriso (Sidasaxelmwifoebrivi) SeiaraRebuli kon-
fliqtis dros.
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unda aRiniSnos, rom ̀ mZime darRvevebi” da ̀ omis danaSaulebi”, marTa-

lia, TavianTi mniSvnelobiT, nawilobriv erTmaneTs emTxveva, magram isini
ar arian identuri cnebebi. termini _ `mZime darRvevebi”, gamoyenebulia
Jenevis oTx konvenciasa da pirvel damatebiT oqmSi saerTaSoriso humani-
taruli samarTlis zogierTi darRvevis aRsaniSnavad, romlebic Cadenilia
saerTaSoriso SeiaraRebul konfliqtSi am dokumentebiT daculi pirebis
an obieqtebis winaaRmdeg. ̀ mZime darRvevebi” aris ̀ omis danaSaulebi” Jene-
vis konvenciebis pirveli damatebiTi oqmis 85(5)-e muxlis mixedviT, magram
yvela omis danaSauli ar aris ,,mZime darRveva”. amdenad, statutSi gamoy-
enebuli termini _ `omis danaSaulebi”, ufro farToa im gagebiT, rom is
moicavs im qmedebebsac, romlebsac Jenevis konvenciebi da pirveli damate-
biTi oqmi ar aniWebs ̀ mZime darRvevebis” kvalifikacias.

omis danaSaulebis Semadgenlobis amsaxveli statutis me-8 muxli
moicavs yvela mZime darRvevas, rac gaTvaliswinebulia 1949 wlis Jenevis
konvenciebiT da imeorebs ukve damkvidrebul enas. igi aseve moicavs saer-
TaSoriso SeiaraRebul konfliqtSi moqmedi kanonebisa da Cveulebebis mZ-
ime darRvevebs. es Semadgenloba asaxavs ufro farTo moculobis wesebs,
moyolebuli 1907 wlis haagis wesebidan da, SedarebiT SezRudulad, 1977
wlis pirveli damatebiTi oqmis debulebebs, magram garkveulwilad Secv-
lili eniT. amitom am muxlSi gaerTianda saerTaSoriso humanitaruli sa-
marTlis mravali mZime darRveva. miuxedavad amisa, romis statutSi mocemu-
li omis danaSaulebis Semadgenloba ar moicavs yvela darRvevas, kerZod,
am muxlSi ar Sesula pirveli damatebiTi oqmiT gaTvaliswinebuli zogier-
Ti danaSauli. amitom erovnuli kanonmdeblobis SesabamisobaSi moyvana ro-
mis statutTan ar gulisxmobs Jenevis konvenciebisa da maTi damatebiTi
oqmebis ratifikaciiT nakisri valdebulebebis srulyofil asaxvas Sidasax-
elmwifoebriv kanonmdeblobaSi. Jenevis konvenciebis pirvel damatebiT
oqmSi mocemuli danaSaulis zogierTi Semadgenloba ar aris mocemuli an
arasrulyofiladaa asaxuli romis statutSi, ris gamoc saWiroa Semowmdes,
asaxulia Tu ara igi Sidasaxelmwifoebriv kanonmdeblobaSi, gansakuTrebiT
pirveli damatebiTi oqmis me-11 da 85-e muxlebi. saqarTvelos axalma sisx-
lis samarTlis kodeqsma gaiTvaliswina es momenti 411-e muxlis pirvel naw-
ilsa da 412-e muxlSi, razec qvemoT visaubrebT.

amdenad, statuti moicavs omis danaSaulebis ufro farTo katalogs.
marTalia, saxelmwifoebi valdebuli ar arian TavianT kanonmdeblobaSi si-
tyvasityviT gadaitanon statutiT gaTvaliswinebuli Semadgenlobebi, ma-
gram unda SeeZloT sasamarTlos iurisdiqciaSi Semaval danaSaulis Semad-
genlobebze Tavisi iurisdiqciis ganxorcieleba da am danaSaulis Camdeni
pirebis dasja.

statutis kompetenciaSi ar Sedis saerTaSoriso humanitaruli samarT-
lis nebismieri darRvevis dasjadoba. mxolod iseTi danaSaulebi, romlebic
dasaxelebulia statutSi, eqvemdebareba am sasamarTlos iurisdiqcias. amiT
araferi icvleba saxelmwifos valdebulebebTan mimarTebaSi, gansakuTre-
biT, rogorc es mocemulia Jenevis oTx konvenciasa da maT or damatebiT
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oqmSi _ sisxlis samarTlis wesiT aRikveTos SeiaraRebuli konfliqtis saer-
TaSoriso samarTlis nebismieri darRveva da Sidasaxelmwifoebrivi samarT-
lebrivi sistemiT gaTvaliswinebul iqnes Tanazomieri dasja konvenciebsa
da maT damatebiT oqmebSi mocemuli omis yvela danaSaulisaTvis.

statutSi mocemuli perspeqtividan gamomdinare, momavalSi omis dan-
aSaulebis mimarT SesaZlebeli unda iyos sisxlissamarTlebrivi devna, mi-
uxedavad imisa, Tu sad aris igi Cadenili da vin aris misi Camdeni. dRei-
saTvis sasamarTlos iurisdiqcia ar vrceldeba omis yvela danaSaulze. sasa-
marTlo uflebamosilia gaasamarTlos piri mxolod mis iurisdiqciaSi Se-
mavali erT-erTi danaSaulisaTvis, romelic Cadenilia statutis monawile
saxelmwifos teritoriaze an am saxelmwifos moqalaqis mier. am principi-
dan gamonaklisia is SemTxveva, roca sasamarTlos viTarebas moaxsenebs uSiS-
roebis sabWo, romelic moqmedebs gaeros wesdebis VI I Tavis safuZvelze.

sisxlis samarTlis saerTaSoriso sasamarTlos Seqmnas, am mxriv, pre-
venciuli mniSvneloba aqvs: Tu saxelmwifo, romelmac omis danaSaulis Cam-
deni unda dasajos, Tavis valdebulebas ar asrulebs, saerTaSoriso sisx-
lis samarTlis sasamarTlos SeuZlia procesi TviTon Caataros (komplemen-
tarulobis principi).

rac Seexeba omis danaSaulebis dasjadobas, es saerTaSoriso doneze
pirvelad moxda meore msoflio omis Semdeg, niurnbergisa da tokios saer-
TaSoriso samxedro tribunalebis mier. 90-ian wlebSi saerTaSoriso sisx-
lis samarTlis marTlmsajulebis ganxorcielebis funqciiT aRiWurva eqs-
iugoslaviisa da ruandis sasamarTlo tribunalebi.

a) saxelmwifoTaSorisi SeiaraRebuli konfliqtis dros Cadenili omis
danaSaulebi

statutis me-8 muxlis me-2 abzacis (a) da (b) qvepunqtebSi mocemulia
im omis danaSaulTa Semadgenlobebi, romlebic SeiZleba Cadenil iqnes sax-
elmwifoTaSorisi SeiaraRebuli konfliqtis dros.

rva danaSaulis Semadgenloba, romelic CamoTvlilia (a) qvepunqtSi,
mTlianad da sityvasityviT Seesabameba omis danaSaulis Semadgenlobebs.
igi mocemulia Jenevis 1949 wlis oTx konvenciaSi (mux. 50, konvencia I, mux.
51, konvencia I I, mux. 130 konvencia I I I, mux. 147, konvencia IV).

me-8 muxlis me-2 abzacis (b) qvepunqti moicavs saerTaSoriso humani-
taruli samarTlis danarCen 26 mZime darRvevas, rogorc es aRiarebulia
saerTaSoriso adaTobrivi samarTlis mier. am mZime darRvevebis umravle-
soba, imavdroulad, mocemulia saerTaSoriso xelSekrulebebSi, ase magal-
iTad, reglamenti, romelic Seexeba omis warmoebis kanonebsa da Cveule-
bebs – 1907, haagis konvencia SeiaraRebuli konfliqtebis dros kultu-
rul faseulobaTa dacvis Sesaxeb – 1945, Jenevis konvenciebis 1977 wlis I
damatebiT oqmi iseve, rogorc konvencia qimiuri iaraRis Sesaxeb - 1993.
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b) Sidasaxelmwifoebrivi SeiaraRebuli konfliqtis dros Cadenili

omis danaSaulebi

me-8 muxlis me-2 abzacis (d) da (f) qvepunqtebSi mocemulia omis dana-
Saulis Semadgenlobebi, romlebic SeiZleba Cadenil iqnes Sidasaxelmwi-
foebrivi SeiaraRebuli konfliqtis dros. es ukanaskneli ki ganmartebu-
lia rogorc konfliqti, romelsac ara aqvs saerTaSoriso xasiaTi.

arasaerTaSoriso xasiaTis SeiaraRebul konfliqtTa ricxvs ar ekuTv-
nis Sida wesrigis darRvevebi da daZabulobebi, rogorebicaa: areulobebi,
Zaladobis calkeuli da sporaduli an sxva msgavsi xasiaTis aqtebi. is exeba
SeiaraRebul konfliqtebs saxelmwifos teritoriaze, rodesac mimdinare-
obs xangrZlivi SeiaraRebuli konfliqti samTavrobo Zalebsa da organize-
bul SeiaraRebul dajgufebebs Soris an aseT erTmaneTTan dapirispirebul
dajgufebebs Soris.

im danaSaulis Semadgenlobebi, romelzec sasamarTlo axorcielebs
Tavis iurisdiqcias, mocemulia me-8 muxlis me-2 abzacis (c) da (e) qvepun-
qtebSi.

(c) qvepunqtiT kriminalizebulia Jenevis 1949 wlis konvenciebisaTvis
saerTo me-3 muxlis mZime darRvevebi. igi Jenevis konvenciebis erTaderTi
debulebaa, romelic gamoiyeneba agreTve Sidasaxelmwifoebriv SeiaraRebul
konfliqtebSi. dasjadia Semdegi danaSaulebi:

− Cadenili im piris mimarT, vinc uSualod ar monawileobs saomar moqmede-
bebSi, maT Soris SeiaraRebuli Zalebis warmomadgenlebis mimarT,

− vinc dado iaraRi da

− sxva iseTi piris mimarT, romelic avadmyofobis, Wrilobis, tyved Cavar-
dnis an sxva mizeziT sabrZolo operaciebSi ar monawileobs.

(e) qvepunqti exeba saerTaSoriso humanitaruli samarTlis sxva dar-
Rvevebs, rac Jenevis konvenciebisaTvis saerTo me-3 muxlSi ar aris mocemu-
li, magram saerTaSoriso adaTobrivi samarTlis xasiaTi aqvs. am debulebeb-
is umravlesoba Seesabameba im darRvevebs, rac mocemulia me-8 muxlis me-2
abzacis (b) qvepunqtSi saerTaSoriso SeiaraRebuli konfliqtis SemTxveve-
bisaTvis.

(e) qvepunqti, ZiriTadad, Seesabameba Jenevis konvenciebis 1977 wlis
me-2 damatebiTi oqmis (arasaerTaSoriso SeiaraRebuli konfliqtebis msx-
verplTa dacvis Sesaxeb) Sinaarss. (e) qvepunqti gavrcobilia arasaerTa-
Soriso konfliqtebis omis warmoebis meTodebis sferoSi mTeli rigi saer-
TaSoriso adaTobriv-samarTlebrivi normebiT, romlebic dRemde saerTa-
Soriso samarTlebrivi xelSekrulebebis sagani ar yofilan.

unda aRiniSnos aseve me-8 muxlis me-3 abzacis Sesaxeb, rac statutSi
Setanil iqna zogierTi saxelmwifos SiSiT, raTa sasamarTlo ar Careuliyo
maT saSinao saqmeebSi. me-3 abzacSi naTqvamia, rom ̀ araferi xelyofs mTavro-
bis pasuxismgeblobas _ daicvas an aRadginos samarTali da wesrigi saxelm-
wifoSi an yvela kanonieri saSualebiT daicvas saxelmwifos erTianoba da

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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teritoriuli mTlianoba~. es wesi moqmedebs im pirobiT, rom saxelmwifo
iyenebs mxolod legitimur saSualebebs, rac Seesabameba saerTaSoriso sa-
marTlis moTxovnebs, gansakuTrebiT, mowodebulia daicvas adamianis ufle-
bebi da saerTaSoriso humanitaruli samarTali.

g) omis danaSaulis Semadgenlobebis Sinaarsi

sisxlis samarTlis saerTaSoriso sasamarTlo Tavis iurisdiqcias ax-
orcielebs omis danaSaulebze, kerZod, Tu isini Cadenilia gegmis an poli-
tikis nawilis saxiT an amgvar danaSaulTa farTomasStabiani Cadenis nawi-
lis saxiT (me-8 muxlis pirveli nawili).

statutis me-8 muxlSi CamoTvlilia omis danaSaulTa oTxi kategoria.

omis danaSaulTa pirveli ori kategoria SeiZleba Cadenil iqnes sax-
elmwifoTaSoriso SeiaraRebuli konfliqtis dros. igi SeiZleba gamoixatos
Semdeg qmedebebSi:

1) Jenevis 1949 wlis 12 agvistos konvenciebis mZime darRvevebi, rac
mocemulia statutis 8.2.a. muxlSi. am danaSaulebrivi qmedebis obieqturi
Semadgenloba ase gamoixateba:

− ganzrax mkvleloba;

− wameba an araadamianuri mopyroba, maT Soris, biologiuri eqsperimentebi;

− mZime tanjvis, sxeulis mZime dazianebis an janmrTelobisaTvis zianis
miyeneba;

− sakuTrebis ukanono, uazro da farTomasStabiani ganadgureba da miTvise-
ba, rac gaumarTlebelia samxedro aucileblobiT;

− samxedro tyvis an sxva dacvis qveS myofi piris iZuleba imsaxuros mowi-
naaRmdege saxelmwifos SeiaraRebul ZalebSi;

− samxedro tyvis an sxva dacvis qveS myofi pirisTvis samarTliani da nor-
maluri sasamarTlo ganxilvis uflebis CamorTmeva;

− ukanono deportacia an gadaadgileba an ukanono Tavisuflebis aRkveTa;

− mZevlebis ayvana.

2) im kanonebisa da Cveulebebis mZime darRvevebi, romlebic, saerTa-
Soriso samarTlis Sesabamisad, gamoiyeneba saerTaSoriso SeiaraRebuli
konfliqtebis dros. danaSaulTa am kategorias ekuTvnis zogierTi serio-
zuli darRveva, romelic gaTvaliswinebulia pirvel damatebiT oqmSi (ma-
galiTad, haagis samarTlis debulebebis darRveva da zogierTi sxva dar-
Rveva, romelic kvalificirdeba rogorc seriozuli darRveva, ukanaskne-
li wlebis konfliqtebis realobis gaTvaliswinebiT). igi SeiZleba gamoix-
atos Semdeg qmedebebSi:

− ganzrax Tavdasxma samoqalaqo mosaxleobaze an calkeul samoqalaqo pire-
bze, romlebic saomar moqmedebebSi uSualod ar monawileoben;

− ganzrax Tavdasxma samoqalaqo obieqtebze, e.i. obieqtebze, romlebic
samxedro samiznes ar warmoadgens;
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− dartymis ganzrax miyeneba humanitarul daxmarebaSi an mSvidobis mxar-

damWer misiaSi gaeros wesdebis Sesabamisad monawile personalze,
obieqtebze, masalebze, qvedanayofebze an gadasazid saSualebebze, vi-
dre maT aqvT dacvis is ufleba, rac eniWeba samoqalaqo pirebs an samo-
qalaqo obieqtebs SeiaraRebuli konfliqtebis saerTaSoriso samarTlis
Sesabamisad;

− ganzrax Tavdasxma, rodesac cnobilia, rom aseTi qmedeba gamoiwvevs samo-
qalaqo pirTa SemTxveviT daRupvas an dazianebas an samoqalaqo obieqte-
bis dazianebas anda bunebrivi garemos farTomasStabian, xangrZliv da
mniSvnelovan zians, romelic araTanazomieri iqneboda konkretuli da
uSualod mosalodneli saerTo samxedro upiratesobisa;

− nebismieri saSualebiT qalaqebze, soflebze, sacxovreblebze an Senobe-
bze Tavdasxma an maTi dabombva, romlebic ar arian daculi da ar war-
moadgenen samxedro samiznes;

− im kombatantis mokvla an daWra, romelmac dado iaraRi an aRar gaaCnia
dacvis saSualeba da usityvod danebda;

− droebiT cecxlis Sewyvetis aRmniSvneli almis, erovnuli droSis anda
gaeros an mowinaaRmdegis ganmasxvavebeli samxedro niSnisa da formis,
agreTve, Jenevis konvenciebiT gaTvaliswinebuli ganmasxvavebeli emble-
mebis arasaTanado gamoyeneba, ramac adamianis sikvdili an maTi mZime fiz-
ikuri dazianeba gamoiwvia;

− okupanti saxelmwifos mier Tavisi samoqalaqo mosaxleobis nawilis
pirdapir an arapirdapir gadayvana Tavis mier okupirebul teritoriaze,
an okupirebuli teritoriis mTeli mosaxleobis an misi nawilis deport-
acia an gadaadgileba am teritoriis sazRvris farglebSi an mis gareT;

− religiuri, saganmanaTleblo, xelovnebis, samecniero an saqvelmoqme-
do miznebisaTvis gankuTvnil Senobebze, istoriul Zeglebze, saavadmy-
ofoebze an avadmyofTa da daWrilTa Tavmoyris adgilebze dartymebis
ganzrax miyeneba, Tu isini ar warmoadgenen samxedro samiznes;

− mowinaaRmdegis gankargulebaSi myofi pirebis fizikuri damaxinjeba an
maTze nebismieri saxis samecniero an samedicino eqsperimentis Catare-
ba, rac gaumarTlebelia aRniSnuli piris samedicino, stomatologiuri
an stacionaruli mkurnalobis TvalsazrisiT; amasTan, ar xorcieldeba
am piris interesebidan gamomdinare da iwvevs am piris an pirTa sikvdils
an seriozuli safrTxis qveS ayenebs maT janmrTelobas;

− mowinaaRmdege mxaris qveSevrdomTa an misi SeiaraRebuli Zalebis mosam-
saxureTa RalatiT mkvleloba an maTTvis Wrilobis miyeneba;

− imis gamocxadeba, rom dandoba ar iqneba;
− mowinaaRmdegis sakuTrebis ganadgureba an xelSi Cagdeba, Tu es ganad-

gureba an xelSi Cagdeba imperatiuli samxedro aucileblobiT ar iyo gan-
pirobebuli;

− imis gamocxadeba, rom mowinaaRmdege mxaris moqalaqeTa uflebebi da sar-
Celebi sasamarTloSi gauqmebuli, SeCerebuli an miuRebelia;

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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− mowinaaRmdege mxaris moqalaqeTa iZuleba monawileoba miiRon TavianTi
qveynis winaaRmdeg mimarTul samxedro moqmedebebSi, miuxedavad imisa,
iyvnen Tu ara isini omis dawyebamde meomari mxaris samsaxurSi;

− qalaqis an adgilmdebareobis gaZarcva, Tundac SturmiT aRebisas;

− Sxamiani nivTierebis an mowamluli iaraRis gamoyeneba;

− mgudavi, momwamvleli an sxva airebis, agreTve, yovelgvari msgavsi siTx-
is, masalis an saSualebis gamoyeneba;

− iseTi tyviebis gamoyeneba, romlebic advilad feTqdeba an brtyeldeba
adamianis sxeulSi, mag., rogoricaa myargarsiani tyviebi, romelTa garsi
ar faravs tyviis mTel gulas an aqvs CanaWrebi;

− iseTi iaraRis, sabrZolo masalis an teqnikis, agreTve, brZolis warmoeb-
is iseTi meTodebis gamoyeneba, romlebic iwveven gadaWarbebul zians an
usargeblo tanjvas, an _ SeiaraRebuli konfliqtebis saerTaSoriso sa-
marTlis normaTa ganurCevel darRvevas, amasTan, Tu aseTi iaraRi, sa-
brZolo masala an teqnika, agreTve brZolis warmoebis aseTi meTodebi, eqvem-
debareba sayovelTao akrZalvas da Sesworebis saxiT Setanilia statutis
danarTSi, 121-e da 123-e muxlebis saTanado debulebebis Sesabamisad;

− adamianis Rirsebis Selaxva, kerZod, Seuracxmyofeli da damamcirebeli
mopyroba;

− gaupatiureba, sqesobriv morCilebaSi yola, prostituciis iZuleba, iZu-
lebiTi orsuloba, rac gansazRvrulia statutis me-7 muxlis me-2 punq-
tis (f) qvepunqtiT, ZaladobiT sterilizacia an sqesobrivi Zaladobis
sxva saxe, romelic aseve warmoadgens Jenevis konvenciebis mZime dar-
Rvevas;

− samoqalaqo an sxva dacvis qveS myofi piris Tandaswrebis gamoyeneba
calkeuli punqtebis, raionebis an SeiaraRebuli Zalebis samxedro mo-
qmedebebisagan dacvis mizniT;

− dartymis ganzrax miyeneba im Senobebze, masalebze, samedicino dawese-
bulebebze an satransporto saSualebebsa da personalze, romlebic,
saerTaSoriso samarTlis Sesabamisad, Jenevis konvenciebiT gaTval-
iswinebul ganmasxvavebel emblemas iyeneben;

− omis warmoebis saSualebis saxiT samoqalaqo mosaxleobaSi SimSilis gan-
zrax gamowveva sasicocxlo mniSvnelobis sagnebis CamorTmeviT, maT
Soris, Jenevis konvenciebiT gaTvaliswinebuli daxmarebis gawevisaTvis
ganzrax xelis SeSla;

− TxuTmeti wlis asakamde bavSvebis gawveva an Segroveba erovnul Seiar-
aRebul ZalebSi samsaxurisaTvis an maTi gamoyeneba samxedro moqmede-
bebSi aqtiuri monawileobis misaRebad.

omis danaSaulTa mesame da meoTxe kategoria, sisxlis samarTlis saer-
TaSoriso sasamarTlos statutis mixedviT, SeiZleba Cadenil iqnes arasax-
elmwifoTaSorisi (arasaerTaSoriso) SeiaraRebuli konfliqtis SemTxveva-
Si. igi ar exeba Sida wesrigis darRvevebsa da daZabulobebs, rogorebicaa:



217
areulobebi, Zaladobis aqtiuri da sporaduli an sxva msgavsi xasiaTis aqte-
bi. is exeba SeiaraRebul konfliqtebs saxelmwifos teritoriaze, rodesac
mimdinareobs SeiaraRebuli konfliqti samTavrobo Zalebsa da organize-
bul SeiaraRebul dajgufebebs Soris an aseT dajgufebebs Soris. igi war-
moadgens:

1) 1949 wlis 12 agvistos Jenevis oTxi konvenciisaTvis saerTo me-3
muxlis seriozul darRvevebs. kerZod, qmedeba, Cadenili im pirTa winaaRm-
deg, romlebic aqtiur monawileobas ar iReben saomar moqmedebebSi, maT
Soris SeiaraRebuli Zalebis SemadgenlobaSi Semavali im pirebis winaaRm-
deg, romelTac dades iaraRi an aRar SeswevT brZolis unari, avadmyofobis,
miRebuli Wrilobis, patimrobis an sxva mizezis gamo. aseT qmedebaTa obieq-
turi Semadgenloba SeiZleba Semdegnairad gamoixatos:
− Zaladoba, Cadenili adamianis sicocxlis an pirovnebis winaaRmdeg, ker-

Zod, mkvleloba nebismieri formiT, damaxinjeba, sastiki mopyroba an
wameba;

− adamianis Rirsebis Selaxva, kerZod, Seuracxmyofeli da damamcirebeli
mopyroba;

− mZevlebis ayvana;
− ganaCenis gamotana an misi aRsruleba saTanado sakanonmdeblo proce-

duriT Seqmnili sasamarTlos mier winaswari ganxilvis gareSe, im yvela
iuridiuli garantiis dacviT, rac sayovelTaod savaldebulod aris aRi-
arebuli.

2) arasaerTaSoriso SeiaraRebuli konfliqtebis saerTaSoriso samar-
TalSi damkvidrebuli kanonebisa da Cveulebebis sxva seriozuli (mZime)
darRvevebi, romelTa umravlesoba akrZalulia meore damatebiTi oqmiT. ase-
Ti darRvevebis obieqturi Semadgenloba SeiZleba Semdegnairad gamoixatos:

− dartymis ganzrax miyeneba samoqalaqo mosaxleobaze, an calkeul samo-
qalaqo pirebze, romlebic ar monawileoben saomar moqmedebebSi;

− dartymebis ganzrax miyeneba im Senobebze, masalebze, samedicino dawese-
bulebebze an satransporto saSualebebsa da personalze, romlebic,
saerTaSoriso samarTlis Sesabamisad, Jenevis konvenciebiT gaTval-
iswinebul ganmasxvavebel emblemebs iyeneben;

− dartymis ganzrax miyeneba humanitarul daxmarebaSi an mSvidobis mxar-
damWer misiaSi gaeros wesdebis Sesabamisad monawile personalze, dan-
adgarebze, obieqtebze, masalebze, gadasazid saSualebebze, vidre maT
aqvT dacvis is ufleba, rac eniWebaT samoqalaqo pirebs an samoqalaqo
obieqtebs SeiaraRebuli konfliqtebis saerTaSoriso samarTlis Sesa-
bamisad;

− religiuri, saganmanaTleblo, xelovnebis, samecniero an saqvelmoqme-
do miznebisTvis gankuTvnil Senobebze, istoriul Zeglebze, hospitle-
bze an avadmyofTa da daWrilTa Tavmoyris adgilebze ganzrax dartyme-
bis miyeneba, Tu isini ar warmoadgenen samxedro obieqtebs;

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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− qalaqis an adgilmdebareobis gaZarcva, Tundac SturmiT aRebisas;

− gaupatiureba, sqesobriv morCilebaSi yola, prostituciis iZuleba, iZu-
lebiTi orsuloba, rac gansazRvrulia statutis me-7 muxlis me-2 (f) pun-
qtiT, ZaladobiT sterilizacia an sqesobrivi Zaladobis sxva saxe, romel-
ic aseve warmoadgens Jenevis oTxi konvenciisaTvis saerTo me-3 muxlis
mZime darRvevas;

− TxuTmeti wlis asakamde bavSvebis gawveva an Segroveba erovnul Seiar-
aRebul ZalebSi an dajgufebebSi samsaxurisaTvis an maTi gamoyeneba
samxedro moqmedebebSi aqtiuri monawileobis misaRebad;

− brZanebis gacema imis Sesaxeb, rom konfliqtTan dakavSirebuli mizezeb-
is gamo, samoqalaqo mosaxleoba gadayvanil iqnes sxva adgilas, Tu amas
ar moiTxovs samoqalaqo pirTa usafrTxoeba an aucilebeli samxedro
mizezebi;

− mowinaaRmdege mxaris kombatantis RalatiT mkvleloba an Wrilobis miy-
eneba;

− imis gamocxadeba, rom dandoba ar iqneba;

− konfliqtSi monawile mowinaaRmdege mxaris gankargulebaSi myofi pire-
bis fizikuri damaxinjeba an maTze nebismieri saxis samedicino an samec-
niero eqsperimentebis Catareba, romelic gaumarTlebelia aRniSnuli
piris samedicino, stomatologiuri an stacionaruli mkurnalobis Tval-
sazrisiT, amasTan, ar xorcieldeba am piris interesebidan gamomdinare
da iwvevs am piris an pirTa sikvdils an seriozuli safrTxis qveS ayenebs
maT janmrTelobas;

− mowinaaRmdegis sakuTrebis ganadgureba an xelSi Cagdeba, Tu es ganad-
gureba an xelSi Cagdeba ganpirobebuli ar iyo imperatiuli samxedro
aucileblobiT.

unda aRiniSnos, rom zogierTi qmedeba, romelic, sisxlis samarTlis
saerTaSoriso sasamarTlos statutis Sesabamisad, iwvevs sisxlissamarT-
lebriv pasuxismgeblobas, ar warmoadgens seriozul darRvevas Jenevis kon-
venciebisa da I damatebiTi oqmis mixedviT. am xelSekrulebebis monawile
TiToeuli saxelmwifo valdebulia erovnul doneze aRkveTos am xelSek-
rulebebiT gaTvaliswinebuli seriozuli darRvevebi, risTvisac Sidasax-
elmwifoebriv kanonmdeblobaSi unda gaiTvaliswinos aseT qmedebaTa sisx-
lissamarTlebrivi dasjadoba. im SemTxvevaSic ki, roca saxelmwifo as-
rulebs am saerTaSoriso sisxlissamarTlebriv valdebulebas, zogierTi
qmedebis Semadgenloba, rac mocemulia sisxlis samarTlis saerTaSoriso
sasamarTlos statutSi, ar iqneba gaTvaliswinebuli Sidasaxelmwifoebriv
samarTalSi. magaliTad: ̀ imis gamocxadeba, rom dandoba ar iqneba~, ̀ TxuTme-
ti wlis asakamde bavSvebis gawveva an Segroveba erovnul SeiaraRebul Zaleb-
Si~ da a.S. an danaSaulebrivi qmedebebi, Cadenili arasaerTaSoriso (Si-
dasaxelmwifoebrivi) SeiaraRebuli konfliqtis SemTxvevaSi. statutis
monawile TiToeulma saxelmwifom Tavis kanonmdeblobaSi srulyofilad
unda asaxos statutiT gaTvaliswinebul danaSaulebriv qmedebaTa dasja-
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doba. winaaRmdeg SemTxvevaSi, mxolod saerTaSoriso sasamarTlo iqneba
uflebamosili, ganixilos aseT danaSaulebriv qmedebebTan dakavSirebuli
saqmeebi. saxelmwifos ar eqneba saSualeba Tavisi sasamarTlo organoebis
meSveobiT ganaxorcielos sisxlissamarTlebrivi iurisdiqcia aseT qmede-
baTa Camden pirTa mimarT da aseTi saqmeebi gansaxilvelad unda gadaeces
sisxlis samarTlis saerTaSoriso sasamarTlos. Tu saxelmwifos surs ganax-
orcielos Tavisi sisxlissamarTlebrivi iurisdiqcia statutiT gaTval-
iswinebuli nebismieri qmedebis mimarT, man Tavisi kanonmdebloba statut-
is normebTan SesabamisobaSi unda moiyvanos. amiT mas eqneba SesaZlebloba
sruli moculobiT ganaxorcielos sisxlissamarTlebrivi devna im piris mi-
marT, vinc statutiT gaTvaliswinebuli marTlsawinaaRmdego qmedeba Caid-
ina braleulad.

Jenevis konvenciebisa da I damatebiTi oqmis moTxovniT, seriozuli
darRvevebi erovnul doneze unda aRikveTos mxolod im SemTxvevaSi, Tu
isini Cadenilia saerTaSoriso SeiaraRebuli konfliqtis dros. amasTan, sax-
elmwifo ar aris SezRuduli gaafarTovos saerTaSoriso xelSekrulebiT
nakisr sisxlissamarTlebriv valdebulebaTa wre da sisxlis samarTlis wesiT
dasjadad gamoacxados saerTaSoriso humanitaruli samarTlis normebis
ganzrax darRveva rogorc saxelmwifoTaSorisi, ise Sidasaxelmwifoebrivi
SeiaraRebuli konfliqtis dros. rogorc yofili iugoslaviis, aseve ruan-
dis saqmeebze Seqmnili saerTaSoriso tribunalebi floben uflebamosile-
bas ganixilon is sisxlis samarTlis saqmeebi, romlebic dakavSirebulia saer-
TaSoriso humanitaruli samarTlis normebis darRvevasTan Sidasaxelmwi-
foebrivi SeiaraRebuli konfliqtebis dros. amasTan, unda aRiniSnos, rom
sisxlis samarTlis saerTaSoriso sasamarTlos statuti saerTaSoriso sisx-
lis samarTlis sasamarTlos aRWuravs uflebamosilebiT ganixilos saqmee-
bi, romlebic dakavSirebulia saerTaSoriso humanitaruli samarTlis norme-
bis darRvevasTan yovelgvari SeiaraRebuli konfliqtebis dros.

miuxedavad imisa, rom saerTaSoriso humanitaruli samarTliT gaTval-
iswinebulia saxelmwifos valdebuleba _ daawesos sisxlissamarTlebrivi
pasuxismgebloba saxelmwifoTaSorisi SeiaraRebuli konfliqtebis dros
Cadenil seriozul darRvevebze - omis danaSaulebze, magram ar arsebobs
amgvari valdebuleba Sidasaxelmwifoebrivi konfliqtis dros Cadenil ms-
gavs qmedebaTa mimarT, saqarTvelos axalma sisxlis samarTlis kodeqsma,
wiTeli jvris saerTaSoriso komitetis rekomendaciebis safuZvelze, saer-
TaSoriso sasamarTlos statutsa da sxva qveynebis gamocdilebaze dayrd-
nobiT, am muxlebiT dasjad qmedebad gamoacxada saerTaSoriso humanitaru-
li samarTlis normebis darRveva rogorc saxelmwifoTaSorisi, ise Sidasax-
elmwifoebrivi konfliqtis dros; aseve, statutis normebis moTxovnaTa
Sesabamisad, gaafarTova omis danaSaulis obieqturi Semadgenlobis wre da
dasjadad gamoacxada iseTi qmedebebic, romlebic Jenevis konvenciebiT se-
riozul darRvevad ar aris gamocxadebuli.

2000 wlis 1 ivnisamde moqmedi sisxlis samarTlis kodeqsi ̀ samxedro
danaSaulTa” TavSi iTvaliswinebda zogierT Semadgenlobas, romelic Sei-

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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Zleba dakvalificirdes rogorc saerTaSoriso humanitaruli samarTlis
normebis darRveva, magram am normebis yvelaze didi nakli iyo is, rom
`samxedro danaSaulis” Semsrulebeli SeiZleba iyos mxolod samxedro piri,
xolo samoqalaqo piris sisxlissamarTlebrivi devna am qmedebaTa Sesruleb-
isaTvis ar iyo SesaZlebeli.

saqarTvelos sisxlis samarTlis kodeqsis kerZo nawilSi omis dana-
Saulis Semadgenlobebi, rac mocemulia sam _ 411-e, 412-e, 413-e – muxlSi,
iTvaliswinebs sisxlissamarTlebriv pasuxismgeblobas saerTaSoriso human-
itaruli samarTlis normebis ganzraxi darRvevisaTvis rogorc saxelmwi-
foTaSorisi (saerTaSoriso), ise Sidasaxelmwifoebrivi (arasaerTaSoriso)
SeiaraRebuli konfliqtis dros. samive SemadgenlobisaTvis saerToa is, rom
maTi Cadena SeiZleba mxolod ganzrax. am danaSaulis subieqti SeiZleba iyos
rogorc samxedro, ise samoqalaqo piri. sisxlissamarTlebrivi pasuxismge-
blobis asaki nebismieri danaSaulisaTvis, saqarTvelos sisxlis samarTlis
kodeqsis 33-e muxlis Sesabamisad, iwyeba 14 wlis asakidan. es zogadi wesi
vrceldeba agreTve omis danaSaulis Semadgenlobebze. obieqturi mxriv,
sisxlis samarTlis kodeqsSi mocemuli omis danaSaulis Semadgenlobebi
SeiZleba gamoixatos sxvadasxva qmedebaSi. danaSaulebrivi qmedebis saSiS-
roebis xasiaTis mixedviT, sxvadasxva SemadgenlobisaTvis dawesebulia gan-
sxvavebuli sanqciebi.

kodeqsis 411-e muxlis meore nawili Semdegi Sinaarsisaa:

`2. saerTaSoriso humanitaruli samarTlis normebis ganzrax darRve-
va saerTaSoriso an Sidasaxelmwifoebrivi SeiaraRebuli konfliqtis dros,
mimarTuli im pirTa winaaRmdeg, romlebic ar monawileoben saomar moqmede-
bebSi an ara aqvT Tavdacvis saSualebebi, agreTve daWrilTa, avadmyofTa,
samedicino da sasuliero personalis, sanitaruli nawilebis, sanitaruli
satransporto saSualebebis, samxedro tyveebis, samoqalaqo pirebis, ok-
upirebul teritoriaze an saomari moqmedebebis zonaSi myofi samoqalaqo
mosaxleobis, devnilebis, apatridebis, saomari moqmedebebis dros dacviT
mosargeble sxva pirebis winaaRmdeg, kerZod:

a) ganzrax mkvleloba;
b) wameba an sxva arahumanuri mopyroba, samedicino eqsperimentis CaTvliT;
g) ganzrax mZime tanjvis an seriozuli travmis miyeneba, rac safrTxes

uqmnis piris fizikur an fsiqikur mdgomareobas;
d) samxedro tyvis an dacviT mosargeble sxva piris iZuleba, imsax-

uros mowinaaRmdegis SeiaraRebul ZalebSi;
e) sasamarTlos mier saqmis miukerZoeblad warmoebis uflebis CamorT-

meva samxedro tyvisaTvis an dacviT mosargeble sxva pirisaTvis;
v) dacviT mosargeble piris deportacia an sxvagvari aramarTlzom-

ieri gasaxleba anda dapatimreba;
 z)  mZevlad ayvana;
 T) TviTneburi da farTomasStabiani ngreva an qonebis miTviseba, rac

ar iyo gamowveuli saomari aucileblobiT, _
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 isjeba Tavisuflebis aRkveTiT vadiT TxuTmetidan oc wlamde an uva-

do Tavisuflebis aRkveTiT~.
kodeqsis 411-e muxlis I I nawili Camoyalibda Jenevis I konvenciis 50-e, I I

konvenciis 51-e, I I I konvenciis 130-e da IV konvenciis 147-e muxlebis mixedviT.
kodeqsis 411-e muxlis me-2 nawilSi mocemuli omis danaSaulis Semad-

genlobebi, Jenevis konvenciebis mixedviT, xasiaTdeba rogorc seriozuli
darRvevebi. danaSaulis es Semadgenlobebi srul SesabamisobaSia romis
statutis me-8 muxlis me-2 punqtis (a) qvepunqtSi mocemul omis danaSaulis
SemadgenlobebTan, rac, statutis mixedviT, omis danaSaulebis pirvel kat-
egoriad iTvleba.

kodeqsis 411-e muxlis I nawilis Sinaarsi Camoyalibebulia Semdegnairad:
`1. saerTaSoriso humanitaruli samarTlis normebis ganzrax darRve-

va saxelmwifoTaSorisi an Sidasaxelmwifoebrivi SeiaraRebuli konfliq-
tis dros, kerZod:

a) samoqalaqo mosaxleobaze an samoqalaqo pirebze Tavdasxma;
b) samoqalaqo mosaxleobaze an samoqalaqo obieqtebze ganurCeveli

Tavdasxma, roca cnobilia, rom es gamoiwvevs msxverpls samoqalaqo mosax-
leobaSi an daazianebs samoqalaqo obieqtebs;

g) mometebuli saSiSroebis Semcvel nagebobaze an danadgarze Tavdasx-
ma, roca cnobilia rom es gamoiwvevs msxverpls samoqalaqo mosaxleobaSi an
daazianebs samoqalaqo obieqtebs;

d) daucvel adgilze an demilitarizebul zonaze Tavdasxma;
e) pirze Tavdasxma, roca cnobilia, rom man Sewyvita saomar moqmede-

baSi monawileoba;
v) wiTeli jvris da wiTeli naxevarmTvaris anda saerTaSoriso humani-

taruli samarTlis mier aRiarebuli sxva dacviTi niSnis an signalis veragu-
lad gamoyeneba;

z) okupanti qveynis mier Tavisi samoqalaqo mosaxleobis okupirebul
teritoriaze gadayvana anda okupirebuli qveynis samoqalaqo mosaxleobis
an samoqalaqo pirebis deportacia an sxvagvari aramarTlzomieri gasaxleba
am teritoriis farglebsa Tu mis gareT;

T) samxedro tyveebis an samoqalaqo pirebis repatriaciis usafuZv-
lod Seferxeba;

i) aparTeidi an rasobriv diskriminaciaze dafuZnebuli sxva arahuma-
nuri moqmedeba, romelic amcirebs adamianis Rirsebas;

k) istoriul Zeglze, xelovnebis nimuSze an sakulto adgilze, rogorc
xalxTa kulturuli memkvidreobis nawilze, Tavdasxma, ramac misi ganad-
gureba gamoiwvia, –

isjeba Tavisuflebis aRkveTiT vadiT aTidan TxuTmet wlamde”.
kodeqsis 411-e muxlis I nawili Camoyalibebulia Jenevis konvenciebis

I damatebiTi oqmis 85-e muxlis Sesabamisad.
kodeqsis 412-e muxlis _ `saerTaSoriso humanitaruli samarTlis

normebis ganzrax darRveva saxelmwifoTaSorisi an Sidasaxelmwifoebrivi

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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SeiaraRebuli konfliqtis dros, janmrTelobisaTvis safrTxis SeqmniT an
fizikuri dasaxiCrebiT~ _ Sinaarsi aseTia:

`mowinaaRmdege mxaris xelisuflebis dacviT mosargeble dakavebuli
an sxvagvarad TavisuflebaaRkveTili piris mimarT iseTi samedicino pro-
ceduris Catareba, romelsac ar moiTxovs misi janmrTelobis mdgomareoba
da romelic ar Seesabameba sayovelTaod aRiarebul samedicino normebs,
Tundac am piris TanxmobiT, kerZod:

a) iseTi moqmedeba, romelmac gamoiwvia fizikuri dasaxiCreba;
b) samedicino an samecniero eqsperimentis Catareba;
g) gadanergvisaTvis operaciis Casatareblad adamianis organos, or-

ganos nawilis an qsovilis aReba,_
 isjeba Tavisuflebis aRkveTiT vadiT Svididan Tormet wlamde~.
kodeqsis 412-e muxlis Sinaarsi Camoyalibebulia Jenevis konvencieb-

is I damatebiTi oqmis me-11 muxlis Sesabamisad.
kodeqsis 413-e muxli eZRvneba saerTaSoriso humanitaruli samarT-

lis normebis sxva darRvevas, kerZod:
`qmedeba, romelic ar Seicavs am kodeqsis 411-e an 412-e muxliT gaTval-

iswinebuli danaSaulis niSnebs, kerZod:
a) morodioroba, ese igi saomari moqmedebis dros moklulis an

daWrilis nivTis daufleba, agreTve moqalaqeTa im qonebis daufleba,
romelic datovebulia saomari moqmedebis zonaSi;

b) moqalaqeTa gamoyeneba jaris an obieqtebis samxedro operaciebisa-
gan dasacavad;

g) samxedro operaciaSi an SeiaraRebul konfliqtSi iseTi saSualebis,
masalis an masobrivi ganadgurebis iaraRis gamoyeneba, romelic akrZalulia
saerTaSoriso xelSekrulebiT;

d) omis sxva danaSauli, romelic gaTvaliswinebulia saqarTvelos saer-
TaSoriso xelSekrulebiT da ar isjeba am kodeqsis 411-e an 412-e muxliT, _

isjeba Tavisuflebis aRkveTiT vadiT aTidan oc wlamde~.
es muxli ar iZleva dasjad qmedebaTa amomwurav CamonaTvals, aramed

blanketuria da akeTebs zogad miTiTebas saqarTvelos saerTaSoriso xe-
lSekrulebiT gaTvaliswinebul sxva qmedebebze.

rogorc romis statutis me-8 muxlisa da saqarTvelos sisxlis samarT-
lis kodeqsis muxlebis SedarebiTi analizi gviCvenebs, axal sisxlis samarT-
lis kodeqsSi asaxva hpova omis danaSaulis Semadgenlobebma, romlebic ga-
momdinareobs saerTaSoriso humanitaruli samarTlis umniSvnelovanesi
wyaroebidan _ Jenevis konvenciebsa da maTi damatebiTi oqmebidan. amasTan,
vinaidan maTSi mocemuli omis danaSaulis katalogi mTlianad ar emTxveva
statutSi mocemul omis danaSaulis katalogs, mTel rig axal Semadgen-
lobebs Seesabameba kodeqsis 413-e muxlis d qvepunqti, romelic akeTebs
zogad miTiTebas: omis sxva danaSauli, romelic gaTvaliswinebulia
saqarTvelos saerTaSoriso xelSekrulebiT. statutis ratifikaciis SemTx-
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vevaSi ar aris aucilebeli, magram SesaZlebelia mTeli rigi konkretuli
Semadgenlobebis kodeqsSi gadatana, rac aseve gamomdinareobs samarT-
lebrivi saxelmwifos sisxlis samarTlis ideidan. imisaTvis, rom normis
adresats dakonkretebuli hqondes marTlwinaaRmdegobis Segneba, sasur-
velia ara blanketuri normis arseboba, aramed normis Sinaarsis konkretu-
lad Camoyalibeba. es iqneba ara Semaferxebeli garemoeba statutis rati-
fikaciis dros, aramed statutis ratifikaciis Semdeg Casatarebeli sasur-
veli samuSao.

amasTan, unda aRiniSnos, rom saqarTvelos sisxlis samarTlis kodeq-
si Seicavs zogad normebs: mkvleloba, sxeulis dazianeba, gaupatiureba,
sxvisi qonebis ganadgureba an dazianeba da a.S., romelTa gamoyeneba aseve,
saWiroebis SemTxvevaSi, SeiZleba „omis danaSaulebis“ kvalifikaciisaTvis.

2.5.2.4. agresia
agresiis danaSaulTan dakavSirebiT, statuti raime siaxliT ar gam-

oirCeva. jer kidev niurnbergis saerTaSoriso tribunalis wesdeba Seicav-
da agresiis Semadgenlobas. amasTan, sasamarTlos Tavisi iurisdiqcia, stat-
utis mixedviT, agresiis danaSaulTan mimarTebaSi ar SeuZlia ganaxorcie-
los avtomaturad, radgan saxelmwifoebi statutis SemuSavebisa da miReb-
is dros ver SeTanxmdnen agresiis definiciaze. yvelaze adre, statutis
amoqmedebidan Svidi wlis Semdeg, SesaZlebelia statutis gadasinjvis kon-
ferenciaze gadawydes sakiTxi agresiis Semadgenlobis definiciis Sesaxeb.
Sesabamisi procedura unda Catardes statutis 121-e da 123-e muxlebis Se-
sabamisad. es, sxva garemoebebTan erTad, niSnavs imas, rom saxelmwifos Seu-
Zlia miReba gadados, riTac eZleva SesaZlebloba agresia Tavisi moqalaqee-
bisaTvis an mis teritoriaze Cadenili danaSaulis mimarT gamoricxos.
agresiis definicia SesabamisobaSi unda iyos gaeros wesdebis debulebebT-
an. sasamarTlos mosamzadebeli komisia, am sakiTxTan dakavSirebiT, atarebs
Sesabamis RonisZiebebs.

saqarTvelos sisxlis samarTlis kodeqsis XVI I Tavi, saxelwodebiT
,,danaSauli kacobriobis mSvidobis, uSiSroebisa da saerTaSoriso humani-
taruli samarTlis winaaRmdeg~, Seicavs or muxls, romelic agresias exeba.
kerZod, kodeqsis 404-e muxli - `agresiuli omis momzadeba an warmoeba~,
Camoyalibebulia Semdegi Semadgenlobis saxiT:

`1. agresiuli omis dagegmva an momzadeba,_
 isjeba Tavisuflebis aRkveTiT vadiT 7-dan 15 wlamde.
2. agresiuli omis gaCaReba an warmoeba,_
isjeba Tavisuflebis aRkveTiT vadiT 10-dan 20-mde an uvado Tavisu-

flebis aRkveTiT~.
kodeqsis 405-e muxlis mixedviT, dasjadia ̀ mowodeba agresiuli omis

gaCaRebisaken~.
`1. saqveynod mowodeba agresiuli omis gaCaRebisaken, _
isjeba jarimiT an Tavisuflebis aRkveTiT vadiT 3 wlamde.

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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igive qmedeba, Cadenili sainformacio saSualebiT an saxelmwifo-poli-
tikuri Tanamdebobis mqone piris mier, _

isjeba jarimiT an Tavisuflebis aRkveTiT vadiT 2-dan 5 wlamde, Tan-
amdebobis dakavebiT an saqmianobis uflebis CamorTmeviT vadiT 3 wlamde”.

statutis normebidan gamomdinare, sakmarisi safuZvelia mtkicebisa,
rom saqarTvelos sisxlis samarTlis kodeqsi cvlilebebsa da damatebebs,
agresiis SemadgenlobasTan dakavSirebiT, am etapze ar saWiroebs.

2.5.3. sisxlis samarTlis zogadi principebi da sasjelebi
rogorc aRiniSna, sisxlis samarTlis saerTaSoriso sasamarTlos stat-

uti am xelSekrulebis monawile saxelmwifos akisrebs saerTaSoriso sisx-
lissamarTlebriv valdebulebas Sidasaxelmwifoebriv sisxlis samarTlis
kanonmdeblobaSi asaxos ara mxolod danaSaulis konkretuli Semadgenlobe-
bi, rac CamoTvlilia statutis me-5 muxlSi da mocemulia amave statutis
me-6-8 muxlebSi, aramed, agreTve, Sidasaxelmwifoebrivi kanonmdebloba
SesabamisobaSi moiyvanos sisxlis samarTlis im zogad principebTan, rac
warmodgenilia statutis me-3 nawilSi (`sisxlis samarTlis zogadi princi-
pebi~). esenia: universaluri iurisdiqcia, kanonierebisa da braleuli pasux-
ismgeblobis principi, sisxlissamarTlebrivi pasuxismgeblobis individu-
alizacia, meTauris pasuxismgebloba misi umoqmedobis dros, danaSaulis
Cadena ukanono brZanebis SesrulebiT, pasuxismgeblobis acilebis mizniT
Tanamdebobriv mdgomareobaze miTiTebis dauSvebloba, Tanamonawileobis
formebi, xandazmulobis vadebis gamoyenebis dauSvebloba da a.S. statut-
Si aseve mocemulia sasjelebis Sesaxeb.

2.5.3.1. sisxlis samarTlis zogadi principebi
saerTaSoriso samarTlis komisiis 1994 wlis proeqti sisxlis samarT-

lis saerTaSoriso sasamarTlos statutis Sesaxeb Seicavda ara sisxlis sa-
marTlis zogad debulebebs, aramed mxolod miTiTebas gamosayenebel sa-
marTlis wyaroebze, esenia: statuti, gamosayenebeli xelSekrulebebi, saer-
TaSoriso samarTlis principebi da, saWiroebis SemTxvevaSi, erovnuli sa-
marTlis normebi (proeqtis 33-e muxli). es ubralo miTiTeba bevrma qveyanam
CaTvala xarvezianad. mudmivmoqmedi sisxlis samarTlis saerTaSoriso sasa-
marTlo, maTi argumentaciiT, unda flobdes sisxlis samarTlis zogad de-
bulebebs, rom amiT srulyofilad upasuxebdes legalurobis princips: ̀ nul-
lum crimen sine lege“. saerTaSoriso sasamarTlom, universalurobis preten-
ziiT, saTanado angariSi unda gauwios msoflios sxvadasxva samarTlebrivi
tradiciis miRwevebs.

saqme exeba imas, rom statutSi pasuxi gascemoda zogierT iseT sak-
iTxs, rac erovnuli sisxlis samarTlis kanonis zogad nawilSi aris daregu-
lirebuli. es sakiTxebia: legalurobis principi, Tanamonawileobis forme-
bis aRwera, rogorebicaa: wamqezebloba da daxmareba, mcdelobis, Secdomis
definicia an im safuZvlebis CamoTvla, rac calkeul SemTxvevaSi dasja-
dobis gamomricxvel garemoebebs warmoadgens. imis mcdeloba, rom sisxlis
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samarTlis aseTi zogadi principebi saerTaSoriso doneze iqnes formulire-
buli, rTuli saqmea. Tavdapirvelad Camoyalibda pozicia, rom aseTi mcde-
loba SeiZleba SeizRudos mxolod statutiT.

diskusiebis Sedegad Sejerda poziciebi, raTa ̀ zogadi principebis`

Sesaxeb Camoyalibebul debulebebs mxolod statutSi aRwerili danaSau-
lis Semadgenlobisa da saerTaSoriso sasamarTlos mier Catarebuli pro-
cesis mimarT hqondes moqmedeba. sxva sityvebiT rom vTqvaT, ar unda Seqm-
niliyo saerTaSoriso sisxlis samarTlis zogadi nawili, romelsac univer-
saluri xasiaTi eqneboda da saxelmwifoebis mier savaldebulod iqneboda
gamosayenebadi. konkretulad rom iTqvas, statutSi mocemuli sisxlis sa-
marTlis zogadi nawilis debulebebi asaxva xelSekrulebis monawile sax-
elmwifoTa Sidasaxelmwifoebriv kanonmdeblobaSi, rogorc wesi, ar aris
savaldebulo. amasTan, yuradReba unda gamaxvildes im momentze, rom Si-
dasaxelmwifoebrivi sisxlis samarTlis kanonmdebloba, statutis me-17
muxlidan gamomdinare, komplementarulobis principis qveS imyofeba, ris
gamoc, aucilebelia statutis zogadi nawilis debulebebs Sidasaxelmwi-
foebrivi sisxlis samarTlis zogadi nawili ise ar ewinaaRmdegebodes, rom
saWiro gaxdes misi amoqmedeba. es niSnavs imas, rom erovnul samarTalSi ar
unda iyos dasjadobis xarvezebi an dasjadobis iseTi miuRebeli gamomricx-
veli garemoebebi, rac aucilebels gaxdis sasamarTlos mier statutis me-
17 muxlis amoqmedebas, vinaidan saxelmwifos ,,ar surs’’ an ,,ara aqvs unari’’
ganaxorcielos saTanado sisxlissamarTlebrivi devna.

statutSi mocemulia iseTi zogadi principebi, rogorebicaa: ̀ ar arse-
bobs danaSauli kanonis gareSe` (mux. 22), ̀ ar arsebobs sasjeli kanonis gareSe`

(mux.23), ukuZalis akrZalva (mux.24) da xandazmulobis vadis gamouyeneblo-
ba (mux.29). daregulirebulia Semsruleblobisa da Tanamonawileobis forme-
bi (mux.25), samxedro meTaurebisa da sxva ufrosebis pasuxismgebloba
(mux.28), qmedebis subieqturi Semadgenlobis niSnebi (mux.30), dasjadobis
gamomricxveli garemoebani (mux.31), Secdoma (mux.32) da moqmedeba brZaneb-
is an samarTlis normis safuZvelze (mux.33). 26-e muxli gamoricxavs sisx-
lissamarTlebriv pasuxismgeblobas bavSvebisa da 18 wlamde arasrul-
wlovnebis mimarT. metad mniSvnelovania statutis 27-e muxli, romlis Tanax-
mad, imunitetebi iseve, rogorc specialuri erovnuli Tu saerTaSoriso
saproceso normebi, rac dakavSirebulia piris oficialur funqciasTan, ar aris
sasamarTlos iurisdiqciis ganxorcielebisaTvis damabrkolebeli garemoeba.9

9 sisxlis samarTlis saerTaSoriso sasamarTlos statutSi mocemuli sisxlis sa-
marTlis zogadi principebis Sesabamisobis Sesaxeb saqarTvelos sisxlis samarTlis
kodeqsis zogadi nawilis normebTan. ix.: m. turava, saerTaSoriso sisxlis samarTlis
principebi da saerTaSoriso humanitaruli samarTlis implementacia saqarTvelos
sisxlis samarTlis kodeqsSi, wignSi: saqarTvelo da saerTaSoriso samarTali, k.
korkelia (red.), Tb., 2001, gv. 194-227; am sakiTxze ix. agreTve: C. Kress, Die Kristallisation eines
Allgemeinen Teils des Völkerstrafrechts: Die Allgemeinen Prinzipien des Strafrechts in Statut des Interna-
tionalen Strafgerichtshofs, in: Humanitäres Völkerrecht, Nr. 1, 1999. Kai Ambos, Der Allgemeine Teil des
Völkerstrafrechts, Ansätze einer Dogmatisierung, Berlin, 2002. Helmut Kreicker, Die völkerstrafrechtli-
che Unverjährbarkeit und die Regelung im Völkerstrafgesetzbuch, Neue Justiz, 6/2002.
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2.5.3.2. sasjelebi

23-e muxlSi aRniSnuli principis _ `ar arsebobs sasjeli kanonis
gareSe,` mixedviT, statutis me-7 TavSi mocemulia sasjelebi, romelTa
gamoyenebac sasamarTlos SeuZlia.

saerTaSoriso sisxlis samarTlis komisiis 1994 wlis proeqtisagan gan-
sxvavebiT, statutma Sidasaxelmwifoebriv samarTalSi arsebul sasjelTa
sistemaze ubralod miTiTeba ki ar gaakeTa, magaliTad, im saxelmwifos san-
qciaTa sistemaze, romlis teritoriazec moxda danaSauli, aramed TviTon
Seqmna muxlebi sanqciebis Sesaxeb. statutis me-5 muxlSi mocemul danaSaul-
TaTvis erovnuli kanonmdeblobiT, albaT, sxvagvarad aRweril danaSaulis
Semadgenlobebsa da maT sanqciebze miTiTebas SeeZlo siZneleebi gamoewvia.
SesaZlebelia, rom iq mocemuli sanqciebi sruliad araadekvaturi yofil-
iyo an iseTi sasjelebi yofiliyo gaTvaliswinebuli, romelTa gamoyenebac
saerTaSoriso sasamarTlos ar SeuZlia (sikvdiliT dasja an sxeulebrivi
sasjelebi). aman gamoiwvia is, rom TviT statutSi Camoyalibebuliyo is
sasjelebi, rac gamoiyeneba sasamarTlos mier.

77-e muxli ZiriTadi sasjelis saxiT iTvaliswinebs Tavisuflebis
aRkveTas 30 wlamde vadiT. sasjelis es umaRlesi vada SeiZleba gaizardos
gamonaklis SemTxvevaSi da Seicvalos uvado Tavisuflebis aRkveTiT, Tu es
gamarTlebulia danaSaulis gansakuTrebuli simZimiTa da damnaSavis
pirovnuli TvisebebiT.

sasamarTlo uflebamosilia gadasinjos (muxli 110) Tavdapirvelad
Sefardebuli sasjelis RonisZieba misi moxdis 2/3-is gavlis Semdeg, uvado
Tavisuflebis aRkveTis dros 25 wlis gavlis Semdeg da am droidan regu-
laruli monakveTebiT. rogorc damatebiTi sasjelis RonisZieba, SeiZleba
gamoyenebul iqnes jarima da qonebis CamorTmeva. es qoneba, sasamarTlos
gadawyvetilebiT, SeiZleba gadaeces qonebis marTvis specialur fonds miy-
enebuli zianis asanazRaureblad msxverplisa da misi axloblebis sasarge-
blod.

fondi, xelSekrulebis monawile saxelmwifoTa asambleis gadaw-
yvetilebiT, Seiqmneba da im kriteriumebiT imarTeba, rogorc igi gan-
sazRvravs.

sasamarTlo sasjels adgens 78-e muxlSi mocemuli safuZvlebiT. me-
80 muxli gansazRvravs, rom statutis me-7 Tavs ara aqvs zegavlena erovnu-
li samarTlis mixedviT gaTvaliswinebuli sasjelebisa da sasjelis saxeeb-
is gamoyenebaze, amitom misi Sidasaxelmwifoebriv samarTalSi asaxvis arav-
iTari valdebuleba arsebobs.

saqarTvelos sisxlis samarTlis kodeqsis sanqciaTa sistema
mocemulia me-40 muxlSi.
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sikvdiliT dasjis gauqmeba

saqarTvelos moqmedi kanonmdebloba ar iTvaliswinebs sikvdiliT
dasjas. marTalia, 1950 wlis adamianis uflebaTa evropis konvenciis10 me-2
muxli iseve, rogorc adamianis uflebaTa sayovelTao deklaracia, ar Sei-
cavs normebs, romlebic sikvdiliT dasjis gauqmebas moiTxoven, magram kon-
venciis me-6 oqmi11 krZalavs mis gamoyenebas. saqarTvelos konstituciis me-
15 muxlis me-2 punqtis Tanaxmad, sasjelis gansakuTrebuli RonisZieba _
sikvdiliT dasja, mis srul gauqmebamde, SeiZleba gaTvaliswinebul iqnes
organuli kanoniT sicocxlis winaaRmdeg mimarTuli gansakuTrebiT mZime
danaSaulisaTvis. am sasjelis Sefardebis ufleba aqvs mxolod saqarTve-
los uzenaes sasamarTlos. humanurobisa da kacTmoyvareobis principebidan
gamomdinare, vinaidan sicocxle adamianis uzenaesi uflebaa, saqarTvelos
1995 wlis konstituciis miRebis Semdeg, 1997 wlis 11 noembers sikvdiliT
dasja saqarTveloSi gauqmda sakanonmdeblo gziT, rac eTanxmeba adamianis
uflebaTa evropuli konvenciis me-6 oqmis moTxovnas. samoqalaqo da poli-
tikuri uflebebis Sesaxeb paqtis me-2 fakultatiuri oqmi12 krZalavs
sikvdiliT dasjas, rogorc sasjelis RonisZiebas.

uvado Tavisuflebis aRkveTa, kodeqsis 51-e muxlis mixedviT, SeiZleba dain-
iSnos mxolod gansakuTrebiT mZime danaSaulisaTvis. romis statutiT
gaTvaliswinebulia gansakuTrebiT mZime danaSaulis Semadgenlobebi.
saqarTvelos kanonmdeblobiT uvado Tavisuflebis aRkveTa ar eniSneba imas,
visac danaSaulis Cadenamde ar Sesrulebia 18 weli an visac ganaCenis gamot-
anis momentisaTvis Seusrulda 60 weli.

kodeqsis 50-e muxlis mixedviT, vadiani Tavisuflebis aRkveTa iniSne-
ba 20 wlamde vadiT. danaSaulTa erTobliobiT sasjelTa Sejamebisas Tavisu-
flebis aRkveTis maqsimaluri vada ar unda aRematebodes 25 wels, xolo
ganaCenTa erTobliobiT sasjelTa Sejamebisas _ 30 wels.

kodeqsis me-12 muxlis mixedviT, kodeqsSi mocemuli romis statutis
Sesabamisi danaSaulebi ekuTvnis gansakuTrebiT mZime danaSaulTa katego-
rias, vinaidan isini warmoadgenen ganzrax qmedebebs, romlis CadenisaTvis
gaTvaliswinebulia sasjelis saxiT Tavisuflebis aRkveTa 10 welze meti
vadiT.

kodeqsis 72-e muxlis me-3 nawilis mixedviT, msjavrdebulis sasje-
lis moxdisagan pirobiT vadamde gaTavisufleba SeiZleba mxolod maSin, Tu
msjavrdebulma, faqtobrivad, moixada gansakuTrebiT mZime danaSauli-
saTvis daniSnuli sasjelis vadis aranakleb 3/4. amave muxlis me-7 nawilis
mixedviT, msjavrdebuli uvado Tavisuflebis moxdisagan SeiZleba gaTa-
visufldes, Tu man, faqtobrivad, moixada Tavisuflebis aRkveTis 25 weli

10 saqarTvelosaTvis ZalaSi Sevida 1999 wlis 20 maiss.
11  saqarTvelosaTvis ZalaSi Sevida 2000 wlis 13 aprils.
12 saqarTvelosaTvis ZalaSi Sesvlis TariRia 1999 wlis 22 ivnisi. aRsaniSnavia, rom
1999 wlis 2 marts saqarTvelos parlamentma miiRo dadgenileba sikvdiliT dasjis
gauqmebisadmi miZRvnili samoqalaqo da politikuri uflebebis  saerTaSoriso paq-
tis meore fakultatiur oqmTan SeerTebis Taobaze.

sisxlis sam.-is saerTaSoriso sasamarTlo, rogorc ... ad.-is uflebaTa dacvis instrumenti
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da Tu sasamarTlo miiCnevs, rom saWiro aRar aris msjavrdebulma gaagrZe-
los am sasjelis moxda.

rac Seexeba jarimisa da qonebis CamorTmevis, rogorc damatebiTi
sasjelis RonisZiebis, gamoyenebas: kodeqsis 42-e muxli aregulirebs jari-
mis daniSvnas evropis qveynebSi miRebuli e.w. dRiuri anazRaurebis siste-
miT, xolo qonebis CamorTmevis SesaZlebloba arsebobs mxolod SezRudul
farglebSi. amasTan, saqarTvelos sisxlis samarTlis saproceso kodeqsis
124-e muxli iTvaliswinebs e.w. saproceso konfiskacias. mis me-4 TavSi
mocemuli wesiTa da proceduriT SesaZlebelia samoqalaqo sarCelis ward-
gena sisxlis samarTlis procesSi an sisxlis samarTlis procesis damTavre-
bis Semdeg. pirs, romelsac uSualod marTlsawinaaRmdego qmedebis Sede-
gad miadga qonebrivi, fizikuri an moraluri ziani, ufleba aqvs sisxlis sa-
marTlis saqmis warmoebisas moiTxovos zianis anazRaureba da am mizniT
waradginos samoqalaqo sarCeli.

daskvna

sisxlis samarTlis saerTaSoriso sasamarTlos statuti aris saerTa-
Soriso xelSekruleba, romlis ZalaSi SesvliT (2002 wlis 1 ivlisi) pirve-
lad amoqmedda sisxlis samarTlis mudmivmoqmedi saerTaSoriso sasamarT-
lo. marTalia, saqarTvelos parlaments jer ar mouxdenia am saerTaSoriso
xelSekrulebis ratifikacia, magram am mimarTulebiT dReisaTvis mniS-
vnelovani mosamzadebeli samuSaoebia Catarebuli.

saqarTvelos mier am saerTaSoriso xelSekrulebis ratifikacia ukav-
Sirdeba Sidasaxelmwifoebriv kanonmdeblobaSi cvlilebebis Setanas, raTa
igi SesabamisobaSi movides am statutis normebTan. am mizniT ganvixileT
statutis ZiriTadi debulebebi da is principebi, romlebic gamomdinare-
obs statutis debulebebidan. aRniSnulTan dakavSirebiT, aucilebelia Se-
muSavdes sisxlissamarTlebrivi, konstituciur-samarTlebrivi, aseve pro-
cesualur-samarTlebrivi aspeqtebi, unda Camoyalibdes sakanonmdeblo
debulebebi, romlebic daaregulireben saxelmwifos TanamSromlobas sisx-
lis samarTlis saerTaSoriso sasamarTlosTan.13

saqarTvelos konstitucia da sisxlis samarTlis kodeqsi ar moiTx-
oven cvlilebas an damatebas. rac Seexeba sisxlis samarTlis saerTaSoriso
sasamarTlosTan TanamSromlobis sferos, aucilebelia, rom SemuSavdes
specialuri kanonproeqti, romelic saqarTvelos parlaments romis stat-
utis ratifikaciis dros unda waredginos.

13 dReisaTvis arsebobs sisxlis samarTlis saerTaSoriso sasamarTlosTan Tanam-
Sromlobis Sesaxeb Sidasaxelmwifoebrivi kanonmdeblobis SemuSavebis kargi gamocdile-
ba. magaliTad, germaniis federaciul respublikaSi 2002 wlis 1 ivlisidan moqmedebs
,,kanoni sisxlis samarTlis saerTaSoriso sasamarTlosTan TanamSromlobis Sesax-
eb” (Gesetz über die Zusammenarbeit mit dem Internationalen Strafgerichtshof). aseTive kanoni Se-
muSavebulia Sveicariasa da sxva qveynebSi.
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adamianis uflebaTa evropis konvenciis

me-5 muxliT gaTvaliswinebuli

procesualuri garantiebi

TavisuflebaaRkveTili pirebis mimarT

lali fafiaSvili

1. Sesavali

didia evropis konvenciisa da evropuli sasamarTlos gadawyvetileba-
Ta mniSvneloba saqarTvelos kanonmdeblobis ganviTarebisa da samarT-
lebrivi saxelmwifos principebis damkvidrebis saqmeSi. amave dros, miuxe-
davad imisa, rom samarTlebrivi saxelmwifos aRmSeneblobis procesi
saqarTveloSi Seuqcevad xasiaTs Rebulobs, kvlavac arsebobs adamianis
uflebaTa sayovelTaod aRiarebuli principebisa da normebis xelyofis
SemTxvevebi, jer kidev arasrulyofilia saerTaSoriso samarTlebrivi aqte-
biT aRiarebuli adamianis uflebaTa damcavi erovnuli garantiebi.

winamdebare naSromis mizania evropis konvenciis me-5 muxlis im zogi-
erTi debulebis ganxilva, romlebTanac dakavSirebulia strasburgis sasa-
marTlos precedentebis mniSvnelovani nawili. me-5 muxli, konvenciis sxva
debulebebTan SedarebiT, detalurad awesrigebs pirovnebis Tavisufleb-
is dacvis garantiebs, rac miuTiTebs konvenciiT am uflebisaTvis miniWe-
bul mniSvnelobaze. igi uzrunvelyofs pirovnuli Tavisuflebis garantie-
bis dacvas, xels uwyobs da garkveulwilad aCqarebs kidec sisxlis samarT-
lis saproceso kanonmdeblobis reformas konvenciis monawile saxelmwi-
foebSi.

nebismieri aqti, romelic pirTa Tavisuflebas xelyofs, unda emyare-
bodes ara mxolod me-5 muxlSi aRniSnul safuZvlebs, aramed iyos `kanon-
ieri”, e.i., sul cota, nebadarTuli erovnuli kanonmdeblobiT, rogorc
safuZvlebis, ise Sesabamisi proceduris TvalsazrisiT. magram erTia, rode-
sac erovnuli konstitucia Seicavs pirovnuli Tavisuflebis uzrunvelmy-
ofel brwyinvaled Camoyalibebul garantias da meorea samarTlebrivi siste-
ma, romelic sasamarTlo gadawyvetilebebis meSveobiT uzrunvelyofs
swraf da efeqtian dacvas piris Tavisuflebis aRmkveTi nebismieri oficial-
uri organos winaaRmdeg. `martivi da, rogorc wesi, Zalian mcire mogebis
momtania pirovnuli Tavisuflebis uflebis deklarireba, WeSmariti
sirTule misi ganxorcielebis uzrunvelyofaa.”1

me-5 muxlis me-2-5 punqtebi adgens ukanonod dakavebuli piris gaTa-
visuflebis garantiebs. pirovnebis fizikur Tavisuflebisa da usafrTxoe-
bis ufleba imdenad mniSvnelovania, rom WeSmaritad demokratiul qveyneb-

1 A. Dicey, Law and Constitution, 1959, 221.
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Si, romlebic aRiareben demokratiul Rirebulebebs, igi, rogorc wesi,
TavisTavad igulisxmeba. es ufleba yvela im saxelmwifoebrivi sistemis
qvakuTxedia, romelsac aqvs kanonierebis pativiscemisa da dacvis preten-
zia. aseTi debulebebi emsaxureba saxelmwifo organoebis fundamentur
movaleobas daicvan yoveli adamianis ufleba fizikur usafrTxoebaze.2

unda aRiniSnos, rom konvenciiT garantirebuli uflebebisa da masSi
mocemuli valdebulebebis arsis Rrma SeswavlisaTvis gansakuTrebuli mniS-
vneloba eniWeba sasamarTlos precedentuli samarTlis gacnobas. sasamarT-
los precedentuli samarTali arsebiT gavlenas axdens evropuli samarT-
lis doqtrinis formirebasa da ganviTarebaze.3 wevri saxelmwifoebi valde-
buli arian TavianTi kanonmdebloba Seusabamon evropuli sasamarTlos pre-
cedentul samarTals. konvenciis obieqti da mizani moiTxovs misi debule-
bebis imgvarad ganmartebasa da gamoyenebas, rom konvenciiT gaTvaliswineb-
uli garantiebi qmediTi da efeqtiani iyos.4

2. evropis konvenciis me-5 muxlis me-2 punqtiT gaTvaliswineb-

uli garantiebi

evropis konvenciis me-5 muxlis me-2 punqtis Tanaxmad, nebismier dapa-
timrebul pirs misTvis gasageb enaze dauyovnebliv unda acnobon misi dap-
atimrebis mizezebisa da wayenebuli braldebis Sesaxeb.

am muxlis moqmedeba vrceldeba nebismieri safuZvliT da ara mxolod
sisxlis samarTlis braldebasTan dakavSirebiT5 ganxorcielebul rogorc
Tavdapirvel, ise gaTavisuflebis Semdeg xelaxali dakavebis SemTxvevebze.6

xsenebuli muxlis mizania uzrunvelyos dakavebuli piris informire-
ba misi dakavebis mizezebis Sesaxeb,7 raTa man SeZlos saxelmwifos mier mis
mimarT ganxorcielebuli qmedebis kanonierebis gansazRvra da me-5 muxlis
me-4 punqtiT misTvis miniWebuli SesaZleblobis gamoyeneba. amisaTvis ki igi
droulad da saTanadod unda iyos informirebuli misi dakavebis mizezebis
Taobaze. dakavebis momentSi zogadi formiT miwodebuli es informacia unda
exebodes am qmedebis samarTlebriv safuZvlebs da sakmarisi unda iyos misi
dasabuTebisaTvis.8 es ar gulisxmobs samarTaldarRvevaSi monawileobis
eWvis safuZvlebSi piris garkvevis aucileblobas9 da ̀ dakavebis momentSi
dakavebis ganmaxorcielebeli piris mier informaciis srulad miwodebis mov-
aleobas, Tu ̀ dakavebuli piri informirebulia misi dakavebis samarTlebrivi
da faqtobrivi safuZvlebis Sesaxeb, erTdroulad an sxvadasxva etapze,
dakavebis momdevno periodSi me-5 muxlis me-2 punqtis moTxovnaTa Sesabam-

2 European Human Rights Law: Text and Materials, M. Janis, R. Kay, & A. Bradley, 1995, 298.
3 Êàðòàøêèí Â.À., Ïðàâà ÷åëîâåêà â ìåæäóíàðîäíîì è âíóòðîãîñóäàðñòâåííîì ïðàâå, Ì, 1995, ã. 90.
4  Soering v UK, A161(1989).
5 Van Der Leer v Netherlands, A 170-A, para. 27 (1990).
6 X v Belgium, N4741/71, 43 CD 14 at 19 (1973). Cf v UK, A46, para. 66 (1981).
7 Fox , Campbell and Harley v UK A182 para 40 (1990).
8 X v UK, N4220/69, 14 YB 250 at 278 (1971).
9 McVeigh, O’Neil and Evans v UK, N8022/77, 8025/77, 8027/77, 25 DR 15-45 (1981).
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isad”.10 piri sakmarisad unda iqnes informirebuli im faqtebisa da mtkice-
bulebebis Sesaxeb, romlebic, savaraudod, safuZvlad daedeba gadaw-
yvetilebas misi dakavebis Sesaxeb, raTa man SeZlos gancxadebis gakeTeba
Seracxuli samarTaldarRvevis aRiarebis an uaryofis Taobaze.11 Tu piri
daikiTxa mis dakavebamde da Sexvda sxva eWvmitanilebsac, igi srulyofi-
lad unda iqnes informirebuli misi dakavebis mizezebisa da mis winaaRmdeg
wayenebuli braldebebis xasiaTis Sesaxeb, magram Semdgomi zusti infor-
maciis miwodeba aucilebeli ar aris.12 informaciis sakmarisoba saqmis faq-
tobriv garemoebebze dayrdnobiT ganisazRvreba da misi Sinaarsi, garkveul-
wilad, dakavebis saxezea damokidebuli (magaliTad, deportaciis an gaZeve-
bis mizniT me-5 muxlis 1-li punqtis f) qvepunqtis Sesabamisad dakavebul
pirs ufleba aqvs icodes mis mimarT aseTi warmoebis mimdinareobis, da ara
samarTalwarmoebis mizezebis, Sesaxeb.13 informacia unda iyos sakmarisad
detaluri, raTa gasagebi gaxdes Tavisuflebis aRkveTis eqvsi safuZvlidan
romlis gamoyenebaa gaTvaliswinebuli.14

me-5 muxlis me-2 punqti moiTxovs dakavebuli piris informirebas misi
dakavebis mizezebis Sesaxeb. amave dros, ar aris savaldebulo dakavebuli
piris mkafiod, pirdapir informireba misi dakavebis mizezebis Sesaxeb, Tu
es cxadia dakavebis garemomcveli garemoebebidan.15

saWiroa Tu ara deportaciis an eqstradiciis molodinSi dakavebuli
piris informireba misi dakavebis miznebisa da mis mimarT gansaxorcielebe-
li qmedebis mizezebis Taobaze? _ es damokidebulia imaze, Tu, erovnuli
kanonmdeblobis Tanaxmad, misTvis ra informaciis miwodebaa saWiro imis-
aTvis, raTa mas SesaZlebloba mieces sadavo gaxados misi dakavebis
kanoniereba.

Tu pirs qmeduunarobis an SezRuduli qmedunarianobis gamo ar Seu-
Zlia gaigos aRniSnuli informaciis arsi, es informacia unda waredginos
advokats,16 mzrunvels,17 an nebismier sxva pirs, romelic uflebamosilia
imoqmedos misi saxeliTa da interesebisaTvis.

dakavebis mizezebi unda ganimartos `dakavebuli pirisaTvis gasageb
enaze”, rac gulisxmobs, rom dakavebis samarTlebrivi da faqtobrivi safuZ-
veli unda gadmoices martiv da arateqnikur enaze.18 me-5 muxlis me-2 punqti
ar moiTxovs dakavebis mizezebis raime konkretuli gziT ganmartebas,19 ma-

10 Fox, Campbell and Hartley v UK,  A 182, para. 40 (1990).
11 X v FRG,  N8098/74 DR 16, 11, at 114 (1978).
12 N1936/63 YB 7, 224 at 244 (1964).
13 Caprino v UK, DR22, para. 65, 5, at 12 (1980).
14 me-5 muxlis 1(c) punqtiT gaTvaliswinebul SemTxvevebSi ar aris aucilebeli  yvela
im braldebis miTiTeba, romlebic SeiZleba mogvianebiT waeyenos dakavebul pirs.
15 Fox, Campbell and Hartley v UK,  A182 (1990); aseve ix. Neumeister v Austria, N1936/63, 7YB 224
(1964); Freda v Italy, N8916/80, 21 DR 250 (1980); B v France, N10179/82, 52 DR111 (1987).
16 X v UK, B41 (1980) Comm. Rep. para. 111.
17 X v UK, B41 paras. 102-108, 33-34 (1980).
18 Fox, Campbell and  Hartley v UK, A182, para. 40 ( 1990).
19 X v Netherlands, N2621/65, 9 YB, 474 at 480 (1966).

ad.-is uf. evropis konvenciis me-5 muxliT gaTvaliswinebuli procesualuri garantiebi ...
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galiTad werilobiT,20 orderis an dakavebisaTvis uflebamosilebis mimni-
Webeli sxva dokumentis teqstSi miTiTebas,21 ar uzrunvelyofs dakavebu-
li piris uflebas advokatze.22 Tu dakavebis ganmaxorcielebeli piri Tvi-
Ton ar saubrobs dakavebuli piris enaze, maSin aseTi informacia wardgenil
unda iqnes saxelmwifo bralmdeblis an magistratis mier, Tu dapatimrebu-
li dauyovnebliv iqneba masTan miyvanili.

Tu piris adgilsamyofeli ucnobia, me-5 muxlis me-2 punqtiT gaTval-
iswinebuli informacia mas unda miewodos misi adgilsamyofelis dadgeni-
sTanave.23

me-5 muxlis me-2 punqti faravs me-5 muxlis me-4 punqts24 da, garkveul-
wilad, me-6 muxlis me-3(a) punqtiT gaTvaliswinebul moTxovnas. magram me-6
muxlis me-3(a) punqtiT gaTvaliswinebuli informacia, me-5 muxlis me-2 pun-
qtiT gaTvaliswinebul informaciasTan SedarebiT, `ufro detaluri da
specifikuria”,25 vinaidan am ukanasknelis mizania xeli Seuwyos piris dakave-
bis kanonierebis sadavod gaxdomas, xolo me-6 muxlis me-3(a) punqtis miza-
nia uzrunvelyos braldebuli piri misi dacvis ganxorcielebisaTvis saWiro
informaciiT.

me-5 muxlis me-2 punqtis erT-erTi daniSnulebaa SesaZlebloba misces
dakavebul pirs gamoTqvas azri samarTaldarRvevaSi misi braleuloba-udan-
aSaulobis Taobaze,26 maSinac ki, Tu igi qmeduunaroa da moipovos gaTavisu-
fleba sasamarTlo procedurisadmi mimarTvis gareSe.27

3. evropis konvenciis me-5 muxlis me-3 punqtiT gaTvaliswineb-

uli garantiebi

evropis konvenciis me-5 muxlis me-3 punqtis Tanaxmad, dakavebul an
dapatimrebul pirs eniWeba ufleba:

1. dauyovnebliv wardges mosamarTlis an sasamarTlo xelisuflebis
ganxorcielebis uflebis mqone sxva piris winaSe;

2. gaTavisuflebul iqnes ̀ gonivrul vadaSi”, sasamarTlo ganxilvaze an
sasamarTlo ganxilvamde.

me-5 muxlis me-3 punqtis winapirobas piradi Tavisuflebis ufleba da
udanaSaulobis prezumfcia warmoadgens. misi mizania piradi Tavisuflebis
SezRudvaze sasamarTlo kontrolis ganxorcieleba28 da sisxlis samarTlis
procesSi aRmasrulebeli xelisuflebis mxridan ̀ TviTnebobis saSiSroebis

20 X v Netherlands, N1211/61, 5 YB, 224 at 228 (1962).
21 X v Netherlands, N2621/65, 9 YB, 474 at 480 (1966).
22 X v Denmark, N8828/79, 30 DR, 93 at 94 (1982).
23 Keus v Netherlands, A 185-C, para. 22 (1990); X v UK, N7125/75, 1 Digest 458 (1977).
24 X v UK, A46, para. 66 (1981).
25 Nielsen v Denmark, N343/57, 2YB, 412 at 462 (1959), GSM v Austria,  N9614/81, 31 DR 119 (1983).
26 X v FRG, N8098/77, DR 16, 111-114 (1978).
27 X v UK, N8010/77, 16 DR, 101-114 (1979).
28 Brogan v UK, A145-B, para. 58 (1988).
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minimumamde Semcirebaa”, aseve me-5 muxlis 1(c) punqtiT gaTvaliswinebuli
dakavebis zRvruli vadis gansazRvra da xelisuflebis Sesabamisi organoe-
bis mxridan dakavebis mizanSeuwonlad gagrZelebis aRkveTa.29 am garantias
`gansakuTrebuli mniSvneloba im saxelmwifoebSi eniWeba, sadac arsebobs
policiis mxridan wamebis an sastiki mopyrobis realuri saSiSroeba”, vinaidan
aseTi meTodebis gamoyeneba xangrZliv kvals ar tovebs.

me-5 muxlis me-3 punqtis moqmedeba, rogorc wesi, vrceldeba me-5 mux-
lis 1-li punqtis (c) qvepunqtiT gaTvaliswinebul dakavebis SemTxvevebze,30

magram misi gamoyeneba SesaZlebelia me-5 muxlis 1-li punqtis (c) qvepunqt-
Tan mWidrod dakavSirebul sxva saxis dakavebasTan mimarTebiTac, ̀ vinaid-
an es aris zogadi principi, romelic gamoiyeneba, rodesac piri dapatimre-
bulia qmedebisaTvis, romelic man Caidina an romlis CadenaSic aris igi eWvmi-
tanili”.31 amave muxlis me-3 punqtis moqmedeba ar vrceldeba piris pirobi-
Tad gaTavisuflebis,32 sasamarTlos ganaCeniT dakisrebuli sasjelis mox-
dis,33 gadacemis an gaZevebis Sesaxeb gadawyvetilebis aRsrulebis molod-
inSi dakavebul pirebze.

3.1 dakavebul an dapatimrebul pirTa ufleba `gonivrul vadaSi”
sasamarTlo ganxilvaze

dakavebul braldebulTa ufleba ̀ gonivrul vadaSi” sasamarTlo ganx-
ilvaze gulisxmobs, rom braldebulTa winaswari dakaveba ar unda gagr-
Zeldes gonivrul vadaze ufro met xans.34 me-5 muxlis me-3 punqti da sasa-
marTlos precedentuli samarTali ar adgens sasamarTlo ganxilvamde
dakavebis maqsimalur xangrZlivobas, anu ̀ gonivruli vadis” zeda zRvars.
`gonivruli vadis” cneba unda ganisazRvros yovel konkretul SemTxvevaSi
saqmis garemoebebze dayrdnobiT, dakavebis safuZvlebidan gamomdinare da
imis gaTvaliswinebiT, rom braldebuls aRkveTili aqvs Tavisufleba. Zne-
lia calsaxad imis Tqma, Tu rodis CaiTvleba sasamarTlomdeli dakaveba mi-
uReblad.35 gonivrulobis dauzustebeli cneba, winaswari dakavebis konkre-
tuli vadis miTiTebis gareSe, rogorc Cans, sakmaod sustia. swored amitom
eniWeba precedentuli samarTlis Seswavlas gansakuTrebuli mniSvneloba.

aRniSnuli vada moicavs drois monakveTs samarTaldarRvevis Cadenis
Sesaxeb eWvis safuZvelze braldebulis dakavebidan saqmis ganmxilveli
pirveli instanciis sasamarTlos mier mis msjavrdebamde an gamarTlebam-
de. amdenad, me-5 muxlis me-3 punqtis moqmedeba ar vrceldeba saapelacio

29 Wemhoff v FRG, A7, 21, para. 4 (1968); Stogmuller v Austria, A-9, 39, para. 3 (1969).
30 De Wilde, Ooms and Versyp v Belgium, A-12, 39, para. 71(1971); Lawles v Ireland, A4, 51, para,
14 (1971).
31 Ireland v UK, N25/1/1076, YB 19, 512-574.
32 Campbell v UK, N8233/78 (1979), unpublished.
33 Bracegirdle v UK, N5020/71 (1972), unpublished.
34 Wemhoff v FRG, A7, 22, para 5.
35 Stogmuller v Austria, A9, 39, para. 4.
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warmoebis molodinSi braldebulis dakavebaze.36

Tavisuflebis aRkveTis sawyisi momentis gansazRvra iSviaTad qmnis
sirTuleebs. gamonaklisia SemTxvevebi, rodesac dakavebis periodi wyde-
ba37 an gankarguleba dakavebis Sesaxeb exeba pirs, romelic ukve dakavebu-
lia sxva safuZvliT.38 ufro Znelia im momentis gansazRvra, rodis unda Cai-
Tvalos xelaxali dakaveba damTavrebulad. sasamarTlos ganmartebiT,
winaswari patimrobis damTavrebis vadad unda CaiTvalos pirveli instanciis
sasamarTlos mier gadawyvetilebis gamotanis dRe.39 magram dakavebis das-
rulebis momenti gansazRvruli ar aris, Tu, erovnuli kanonmdeblobis
Tanaxmad, ganaCenis aRsruleba daiSveba mxolod saapelacio sasamarTlos
mier gadawyvetilebis gamotanis Semdeg.40

dakavebis periodebis gonivrulobasTan dakavSirebuli mosazrebebis
`farTo gansxvavebis” Sesamcireblad41 sasamarTlom SeimuSava dakavebis xan-
grZlivobis ̀ gonivrulobis” ganmsazRvreli kriteriumebi.

Tavdapirvelad evropuli komisia dakavebis xangrZlivobis Sefasebis
Svid kriteriums iyenebda,42 magram saqmeze - Wemhoff v FRG sasamarTlom
upiratesoba, specialur kriteriumebTan SedarebiT, zogad mosazrebebs
mianiWa:

1. saxelmwifos mier dakavebis dasabuTebisaTvis moyvanili motivebis
sakmarisoba da Sesabamisoba _ e.i., ramdenad marTlzomieria erovnuli or-
ganoebis mier mocemul SemTxvevaSi sazogadoebrivi interesebisaTvis upi-
ratesobis miniWeba Tavisuflebaze piris uflebasTan SedarebiT.43

imis gansazRvrisaTvis, sakmarisad didia Tu ara saSiSroeba, ramac Sei-
Zleba gaamarTlos piris dakaveba, evropuli sasamarTlo, sxva garemoebebTan
erTad, iTvaliswinebs braldebulis mier mtkicebulebaTa ganadgurebis,44

axali samarTaldarRvevis Cadenis,45 misi mimalvis saSiSroebas,46 braldebu-

36 saapelacio samarTalwarmoebis mizanSewoniloba SeiZleba  gadamowmdes me-6 muxlis
1-li punqtiT gaTvaliswinebuli `gonivruli” drois garantiis safuZvelze. me-5
muxlis me-3 punqtis gamoyenebis winapirobas me-5 muxlis 1(c) punqti warmoadgens.
Sesabamisad, vinaidan braldebulis msjavrdebis Semdeg dakavebis safuZveli, me-5
muxlis 1(c) punqtis nacvlad, me-5 muxlis 1(a) punqti xdeba, ispoba me-5 muxlis me-3
punqtis gamoyenebis winapirobac.
37 Neumeister v Austria, (1968) A8, 37, para. 6; Herczegfalvy v Austria, N10533/83, Comm. rep. 1/3/
1991, para. 225.
38 N10533/83, para 224.
39 Wemhoff v FRG, A7 (1968),  iqve.
40 Ringeisen v Austria, A13 (1971).
41 Wemhoff v FRG A7, 24, para. 11 (1968).
42 iqve, para. 2, at 15-16.
43 iqve,  para 16, at 25.
44 iqve, para. 13-14, at 25; Ringeisen v Austria, A13, at 42-43, paras. 105-106 (1971); Letellier v
France, A207, paras. 37-39 (1991).
45 Stogmuller v Austria, A9, at 43, para. 13-14 (1969); Matznetter v Austria,  A10, at 32-33, paras. 7-
11 (1969).
46 Wemhoff v FRG, A7, at 25, paras. 13-15 (1968); Neumeister v Austria, A8, at 38-40, paras. 9-12
(1968); Letellier v France, A207, paras. 40-43 (1991).
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li ̀ piris xasiaTs, mis zneobas, sacxovrebel adgils, profesias, ojaxur da
sxvagvar kavSirebs im saxelmwifosTan, romelSic igi devnas ganicdis”.

2. erovnuli xelisuflebis organoebis an braldebulis mxridan pro-
cesis gaWianureba.47 arsebiT garemoebebs, romlebic mxedvelobaSi unda iqnes
miRebuli (iseve, rogorc me-6 muxlis 1-l punqtTan mimarTebiT), miekuTvneba
saqmis sirTule, braldebulis qceva da erovnuli organoebis efeqtiani
muSaoba. dawvrilebiT ganixileba erovnuli organoebis qmedeba saqmis ar-
sisa da sirTulis gaTvaliswinebiT.48 gamoZiebis organoebis pasiuroba, rac
dakavebis vadis ganmavlobaSi maTi mxridan jerovani mondomebis da
siswrafis gareSe moqmedebas gulisxmobs, me-3 punqtis moTxovnaTa xelyo-
fas warmoadgens.

evropuli sasamarTlos precedentuli samarTlis Tanaxmad, sasamarT-
lo ganxilvamde piris dakavebis vadis ̀ gonivrulobis” sakiTxis gadawyve-
tisas, gaTvaliswinebul unda iqnes Semdegi garemoebebi.:

1. dakavebis faqtobrivi xangrZlivoba;
2. winaswari dakavebis xangrZlivoba samarTaldarRvevis xasiaTTan da,

Sesabamisad, sasjelTan mimarTebiT;
3. materialuri, moraluri da sxva saxis Sedegebi dakavebulisaTvis;
4. braldebulis qceva;
5. gamoZiebis warmoebis wesi;
6. Sesabamisi sasamarTlo organoebis qceva.
sasamarTlo ganxilvis molodinSi braldebulis ori an meti damoukide-

beli vadiT dakavebis SemTxvevaSi, me-5 muxlis me-3 punqtiT gaTvaliswineb-
uli ̀ gonivruli vadis” moTxovnis dakmayofilebis sakiTxis ganxilvisaTvis,
unda Seikribos dakavebaSi yofnis yvela vada.49 strasburgis sasamarTlom
konvenciis me-5 muxlis me-3 punqtiT gaTvaliswinebuli uflebis xelyofis
Sesaxeb ganacxadebis ganxilvisas dakavebis periodi, ganacxadis Setanidan
gadawyvetilebis miRebamde, SeiZleba aseve gaiTvaliswinos, Tu es saqme kv-
lavac erovnuli sasamarTlos ganxilvis molodinSia; meore mxriv, dakaveb-
is xangrZlivoba, romelic win uswrebda piris im saxelmwifoSi eqstradire-
bas, sadac igi braldebul iqna, ar warmoadgens me-5 muxlis me-3 punqtis kon-
trolis sagans.50

ueWvelia, rom sajaro interesebidan gamomdinare, braldebulis sxva-
dasxva periodiT gonivrulad dakavebis SemTxvevaSic ki SeiZleba adgili
hqondes me-3 punqtis xelyofas, Tu samarTalwarmoeba mniSvnelovani vadiT
gagrZeldeba nebismieri mizeziT.51 xelyofa xdeba maSinac, Tu samarTalwar-
moebis procesSi arsebobs drois monakveTebi, romelTa ganmavlobaSi praq-
tikulad araferi an Zalian cota ram keTdeba, aranairi an umniSvnelo pro-

47 Wemhoff v FRG, A7, at 25, para. 16 (1968).
48 iqve, para. 17, at 26.
49 Kommache v France, A218, para. 44 (1991).
50 X v Italy and FRG, N5078/71, 46 CD35 (1972).
51 Wemhoff v FRG, A7, 26, para. 16 (1968).
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gresi iqneba miRweuli.52 sasamarTlo ganxilvamde braldebulis mier patim-
robaSi gatarebuli vadis dasabuTeba unda Sefasdes misi dakavebis faqt-
Tan erTad.

sasamarTlo ganxilvasTan mimarTebiT ̀ gonivruli vadis” moTxovna, See-
sabameba me-6 muxlis 1-li punqtiT gaTvaliswinebul analogiur moTxovnas,
romelic exeba yvela braldebuls, miuxedavad imisa, dakavebuli arian isi-
ni, Tu ara. magram me-5 muxlis me-3 punqtTan mimarTebiT dasaSvebi vada ufro
xanmoklea me-6 muxlis 1-li punqtiT gaTvaliswinebul vadasTan SedarebiT,
vinaidan aRniSnuli punqtis mizania piris dakavebis xangrZlivobis SezRudva
da ara maqsimalurad swrafi sasamarTlo ganxilvis uzrunvelyofa.53 amitom
erTnairi xangrZlivobis drois monakveTi SeiZleba Seesabamebodes me-6 mux-
lis 1-l punqts da, amave dros, xelyofdes me-5 muxlis me-3 punqtis moTx-
ovnebs. dakavebis xangrZlivobis mizanSewoniloba ar aris damokidebuli sasa-
marTlosaTvis dakavebuli piris wardgenis dayovnebis gonivrulobaze.

3.2. sasamarTlo ganxilvamde garantiiT gaTavisuflebis ufleba

miuxedavad imisa, rom me-3 punqtis formulireba, erTi SexedviT, sasa-
marTlo organoebs aniWebs arCevanis SesaZleblobas, igi ar unda iqnes gage-
buli ise, TiTqos sasamarTlo organoebs eZlevaT arCevanis SesaZlebloba
gonivrul vadaSi braldebulis sasamarTlosaTvis gadacemasa da sasamarT-
lo ganxilvamde garantiiT mis gaTavisuflebas Soris.54

sasamarTlo ganxilvamde garantiiT gaTavisuflebis SesaZlebloba ar
aris absoluturi ufleba. me-5 muxlis me-3 punqti ar gulisxmobs Tavde-
bqveS gaTavisuflebis uflebas, rogorc aseTs.55 sasamarTlo ganxilvis
molodinSi piris dakavebis `sakmarisi da saqmisaTvis mniSvnelobis mqone”
mizezebis ararsebobis SemTxvevaSi saxelmwifos movaleoba _ gaaTavisuf-
los dakavebuli piri56 _ samarTaldarRvevis CadenaSi eWvmitanili pirebi-
saTvis miniWebuli sasamarTlo ganxilvis molodinSi dakavebis vadis Sem-
cirebis saSualebaa.

adamianis uflebaTa evropulma sasamarTlom SeimuSava gamocxadebis
garantiiT sasamarTlo ganxilvamde gaTavisuflebaze uaris Tqmis Semdegi
oTxi safuZveli:

1. gaqcevis saSiSroeba _ gamocxadebis garantiiT sasamarTlo ganxil-
vamde gaTavisuflebaze aRniSnuli safuZvliT uaris TqmisaTvis ̀ unda ar-
sebobdes mTeli rigi garemoebebisa varaudisaTvis, rom mimalvis Sedegebi
braldebuls ufro nakleb borotebad miaCnia, vidre gangrZobadi Tavisu-
flebis aRkveTa.57 Tu braldebulis dakavebis erTaderT safuZvels bralde-

52 Toth v Austria, A224 (1991); Tomasi v France, A241-A (1992).
53 Matznetter v Austria,  A10, 34, para. 12 (1969).
54 Neumeister v Austria, A8, 37, para. 4 (1968).
55 Swiatkowski v UK, N6148/73, Dec. 5/7/76, unpublished (1976).
56 Wemhoff v FRG, A7 24 (1968).
57 Stogmuller v Austria, A 9, 44 (1969).
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bulis sasamarTloSi gamoucxadeblobis saSiSroeba warmoadgens, is unda
gaTavisufldes, Tuki SesaZlebelia sasamarTloze misi gamocxadebis uzrun-
velmyofeli garantiebis mopoveba.58

sasamarTlo ganxilvaze gamocxadebis uzrunvelmyofeli garantiebi
SeiZleba gansxvavebuli iyos, magram finansur saqmeebze es, rogorc wesi,
giraos gulisxmobs.59 me-5 muxlis me-3 punqtiT gaTvaliswinebuli garantiis
mizania braldebulis sasamarTlo ganxilvaze daswrebis uzrunvelyofa da
ara danakargis reparacia. amitom garantiis saxiT giraos gamoyenebis SemTx-
vevaSi unda gaTvaliswinebul iqnes misi mizani _ braldebulis gaqcevis
Tavidan acileba.60 magram calkeul SemTxvevaSi braldebulis gaqcevis sa-
SiSroebis Tavidan acilebisaTvis giraos nebismieri odenoba SeiZleba arasak-
marisi iyos.61

Tanxis iseTi odenobis daweseba, romelic aRemateba braldebulis
gaqcevis Tavidan acilebis miznis miRwevisaTvis saWiro odenobas, xelyofs
me-5 muxlis me-3 punqts.62

aRniSnuli sakiTxis gadawyvetisas gaTvaliswinebul unda iqnes ̀ samar-
TaldarRvevis Camdeni piris xasiaTi, zneoba, saqmianoba, ojaxuri da qone-
brivi mdgomareoba, braldebulis mier gaqcevis dagegmva,63 mis mier Cadeni-
li samarTaldarRvevisaTvis mosalodneli sasjelis simkacre,64 sasjelis
xangrZlivoba da a.S”.

2. marTlmsajulebis ganxorcielebisaTvis xelis SeSla.     igi gulisxmobs
braldebulis mier dokumentebis ganadgurebas,65 sxva SesaZlo eWvmitanileb-
is gafrTxilebas an maTTan SeTqmulebas,66 mowmeebze zegavlenas67 da a.S.

aRniSnuli safuZvliT sasamarTlo ganxilvis molodinSi braldebulis
gamocxadebis garantiiT gaTavisuflebaze uaris TqmisTvis saWiroa bralde-
bulis mier marTlmsajulebis ganxorcielebisaTvis xelis SeSlis damadas-
turebeli mtkicebulebebis warmodgena.68 amave dros, unda aRiniSnos, rom,
rac ufro didxans grZeldeba dakavebis procesi da rac ufro metad miiwevs
win gamoZieba, miT naklebad savaraudoa, rom marTlmsajulebis ganxor-
cielebisaTvis xelis SeSla kvlavac iqneba dakavebis gamamarTlebeli sak-
marisi safuZveli.69

58 Wemhoff v FRG, A7, 25, para. 15 (1968); Letellier v France, A207, para. 46 (1991).
59 Wemhoff v FRG, A7, 25, para. 15 (1968).
60 Neumeister v Austia, A8, 40 (1968).
61 Neumeister v Austia, A8, 40 (1968).
62 Schertenlieb v Switzerland, N8339/78, 23 DR 137 at 196 (1980), Comm. rep.; CM Res DH (81)9.
63 Matznetter v Austria, A10, 23 (1969).
64 unda aRiniSnos, rom TavisTavad sasjelis simkacre ar qmnis garantiiT gaTavisu-
flebaze uaris Tqmisa da braldebulis mimalvis saSiSroebis motiviT winaswari
(sasamarTlomdeli) dakavebis gamarTlebis sakmaris safuZvels. Letellier v France, A207,
para.43 (1991).
65 Wemhoff v FRG, A7, 25, para. 15 (1968); W v Switzerland, A254-A (1993).
66 Wemhoff v FRG, A7, 25, (1968).
67 Letellier v France, A207 (1991).
68 Clooth v Belgium, A225, para. 44 (1991).
69 Clooth v Belgium, A225, para. 43 (1991).
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3. braldebulis mier axali danaSaulis Cadenis Tavidan acileba. am SemTx-
vevaSi unda arsebobdes sakmarisi safuZveli rwmenisaTvis, rom gaTavisu-
flebis SemTxvevaSi braldebuli Caidens mis mier ukve Cadenili danaSau-
lis simZimis analogiur danaSauls an danaSaulebs.70 amasTan, ar aris auci-
lebeli romelime konkretuli danaSaulis Cadenis Sesaxeb eWvis arseboba.

erTmaneTisgan unda ganvasxvavoT, erTi mxriv, prevenciuli dakaveba,
romelic ar aris dakavSirebuli dakavebuli piris winaaRmdeg sisxlis sa-
marTalwarmoebasTan da, meore mxriv, im piris dakaveba, vinc ukve safuZv-
lianad aris eWvmitanili seriozuli samarTaldarRvevis CadenaSi da vis
saqmesTan mimarTebiTac arsebobs specialuri ̀ garemoebebi”.71

4. sajaro wesrigis dacva. evropulma sasamarTlom aRniSna, rom im pir-
Ta dakaveba, romelTac emuqreba pasuxismgebloba danaSaulisaTvis, SeiZleba
dasabuTdes sazogadoebrivi wesrigis xelyofis Tavidan acilebis motiviT
mxolod im SemTxvevaSi, Tu igi ̀ daefuZneba garemoebas, rom braldebulis
gaTavisufleba zians miayenebs sajaro wesrigs”. metic, dakaveba kargavs
kanonier xasiaTs, rogorc ki moispoba sajaro simSvidisaTvis saSiSroebis
miyenebis safrTxe.72

sasamarTlo ganxilvis molodinSi gamocxadebis garantiiT piris gaTa-
visufleba, pirvel rigSi, konvenciis wevri qveynebis prerogativa da maTi
Sefasebis sagania. samarTliani balansis uzrunvelyofa braldebulisa da
sazogadoebis dacvis interesebs Soris, efeqtiani sisxlissamarTlebrivi
devnis ganxorcielebaSi dainteresebasa da samarTlian samarTalwarmoebas
Soris, pirvel rigSi, erovnuli organoebis amocanaa. magram evropuli sasa-
marTlo uflebamosilia konvenciasTan Sesabamisobis TvalsazrisiT ganixi-
los gaTavisuflebis Sesaxeb Suamdgomlobis dakmayofilebaze erovnuli
organoebis mier uaris Tqmis safuZvlebi.

3.3. mosamarTlesTan an sasamarTlo xelisuflebis ganmaxor-
cielebel sxva pirTan dauyovnebliv wardgena

evropis konvenciis me-5 muxlis me-3 punqti moiTxovs, rom dakavebuli
piri ̀ dauyovnebliv” wardges mosamarTlis an sxva Tanamdebobis piris winaSe.
terminis - ̀ dauyovnebliv”, Sefaseba unda moxdes me-5 muxlis miznebisa da
amocanebis gaTvaliswinebiT, yoveli konkretuli SemTxvevis Tavisebure-
bidan gamomdinare. magram am TaviseburebebisaTvis miniWebul mniSvnelo-
bas ar SeuZlia zegavlena iqonios dasacavi uflebis arsze da daakninos igi,
e.i. gaaTavisuflos saxelmwifo dakavebulis swrafi gaTavisuflebis an mo-
samarTlesTan misi dauyovnebeli miyvanis movaleobisagan.73

cneba - ̀ dauyovnebliv” inglisur teqstSi ufro farToa, frangul te-

70 Clooth v Belgium, A225, para. 40 (1991); B v Austria, A175; Toth v Austria, A224 (1991).
71 Matznetter v Austria, A10 (1969).
72 Letellier v France, A207, paras. 47-51(1991).
73 Brogan and Others v UK, A145-B, 32, para. 59 (1988).
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qstSi mis SesatyvisTan (aussitot) SedarebiT. amdenad, am cnebisaTvis miniWe-
buli moqnilobis xarisxi SezRudulia”.74

marTalia, konvenciis monawile saxelmwifoTa umravlesobis kanonmde-
bloba moiTxovs samarTaldarRvevis CadenaSi eWvmitanili dakavebuli piris
mosamarTlesTan dauyovnebliv miyvanas, droiTi zRvari yvela maTganSi gan-
sxvavebulia.75

dro, romelic saWiroa saqmis sasamarTlo ganxilvisaTvis mosamzade-
blad, ar ukavSirdeba winaswari dakavebis gamarTlebisaTvis aucilebel
vadebs. aRniSnulTan dakavSirebiT termini - ̀ dauyovnebliv”, gulisxmobs
ramdenime dRes maSin, rodesac `gonivruli vada” calkeul SemTxvevebSi
SeiZleba gulisxmobdes ramdenime Tves da zogjer wlebsac ki. es Seesabame-
ba sityvis - ̀ dauyovnebliv”, pirdapir mniSvnelobas da me-5 muxlis me-3 pun-
qtis mizans, rac, rogorc ukve aRiniSna, `aRmasrulebeli xelisuflebis
TviTnebobis” riskis minimumamde Semcirebas gulisxmobs. aRniSnuli cnebis
ufro farTo interpretacias SeuZlia me-5 muxlis me-3 punqtiT gaTval-
iswinebuli garantiis Sesusteba, rac dauSvebelia.76

dakavebis maqsimaluri vada (mosamarTlesTan miyvanamde) ar unda
aRematebodes 4 dRes.77 Sesabamisad, piris dakaveba samnaxevari dRiT ar ewi-
naaRmdegeba cnebis - `dauyovnebliv”, arss.78 magram nebismieri dakaveba 4
dReze meti xniT, Tundac gansakuTrebuli garemoebebis arsebobisas (magal-
iTad, sazogadoebis terorisagan dacvis mizniT), me-5 muxlis me-3 punqtis
moTxovnaTa xelyofas warmoadgens79. Sesabamisad, sasamarTlosaTvis ward-
genis gareSe policiaSi patimrobaSi gatarebuli 4 dRe da 6 saaTi scildeba
konvenciis me-5 muxlis me-3 punqtis pirveli nawiliT nebadarTul vadas.
`specialuri Taviseburebebis” konteqstSi, kerZod, samxedro danaSaulTan
mimarTebiT, sasamarTlom aRniSna, rom ̀ samxedro cxovrebis moTxovnebisa
da samarTlianobis gaTvaliswinebis SemTxvevaSic ki, xuTdRiani dayovneba
me-5 muxlis me-3 punqtis moTxovnaTa xelyofas warmoadgens.80

iqmneba warumatebeli diqotomia sasamarTlosaTvis dauyovnebeli ga-
dacemis Tavdapirveli garantiis uzrunvelyofisaken swrafvasa (romelic
gaTvaliswinebulia me-5 muxlis me-3 punqtiT) da xangrZliv, SemdgomSi san-
qcirebul gamoZiebas Soris. `gansasjeli dgeba arCevanis winaSe _ airCios
procesisaTvis ufro Rrma momzadeba an ufro swrafi procedura. garkveul
xarisxamde igi iZulebulia Tavad itvirTos aseTi arCevanis Sedegebi.81 ̀ zed-

74 Brogan and Others v UK, A145-B (1988).
75 X v Netherlands, N2894/66, YB 9, 564, 566-568 (1966).
76 European Human Rights Law: Text and Materials, M. Janis, R. Kay & A. Bradley, 1995, 344.
77 Egue v France, N11256/84, Dec. 9/5/88.
78 McConnell v UK, N14671/89, Dec 11.1.90, unpublished.
79 Schiesse v Switzerland, A34, 12-13, paras. 27-31 (1979).
80 Koster v Netherlands, A221 (1991). aseve ix. Jong, Baljet and Van Den Brink v Netherlands, A77,
para. 53 (1984); Duinhof and Duijf v Netherlands, A79 (1984); Van Der Sluijs, Zuiderveld and Klappe
v Netherlands, A78 (1984).
81 Schertenleib v Switzerland, N8339/78, 23DR, paras. 185-187, Comm. rep., 1980; Toth v Austria,
N311894/85, paras. 86, 112, Comm. rep., 1990.
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miwevniTobam, romelic moiTxoveba, ar unda SeuSalos xeli sasamarTlos,
naTeli mohfinos gamovlenil garemoebebs, rogorc dacvis, aseve braldeb-
is mxares misces mtkicebulebaTa warmodgenisa da ganmartebebis gakeTebis
SesaZlebloba, gadawyvetileba samarTaldarRvevis faqtis arsebobisa da
dasjis Sesaxeb mxolod srulyofili gansjis Semdeg gamoitanos.82

saqmis sirTule yovel konkretul SemTxvevaSi im saSualebebis efeq-
tianobiTa da SedegianobiT ganisazRvreba, romlebic aqvs saxelmwifos Tavi-
si kanonmdeblobis gamoyenebisaTvis. gasaTvaliswinebelia sakuTari Tavis
dacvis saSualebebze moqmedi is uaryofiTi Sedegebic, romlebic SeiZleba
mohyves dakavebas braldebulisaTvis.83

4. konvenciis me-5 muxlis me-4 punqtiT gaTvaliswinebuli ga-

rantiebi

evropis konvenciis me-5 muxlis me-4 punqti iTvaliswinebs Tavisufle-
baaRkveTil pirTa uflebas sasamarTlo ganxilvaze, romlis ganmavlobaSic
sasamarTlo swrafad wyvets dakavebis kanonierebis sakiTxs da gamoaqvs
dadgenileba gaTavisuflebis Sesaxeb, Tu ukanonod miiCnevs dakavebas.

kanonierebis cneba gulisxmobs dakavebis ganxilvas ”rogorc erovnu-
li kanonmdeblobis, aseve konvenciis teqstisa da zogadi principebis me-5
muxlis pirveli punqtiT gaTvaliswinebuli SezRudvebis miznebis safuZ-
velze”.84

me-5 muxlis me-4 punqti warmoadgens Habeas Corpus-is saerTaSoriso an-
alogs. igi zogadi xasiaTisaa da masSi formulirebuli uflebis arseboba ar
aris damokidebuli dakavebis an dapatimrebis mizezze, rac gulisxmobs, rom
aRniSnuli garantia vrceldeba Tavisuflebis aRkveTis yvela _ rogorc me-
5 muxlis pirveli punqtiT gaTvaliswinebul, ise sxva SemTxvevaze.85 gamonak-
lisia erovnuli organoebis mier sasamarTlo ganxilvis dawyebamde piris
gaTavisuflebisa da is SemTxvevebi, rodesac dakavebas mosdevs piris dauy-
ovnebeli gaZeveba saxelmwifos teritoriidan.86

am muxlis mizania uzrunvelyos piri dakavebis kanonierebis Semowmeb-
is realuri da qmediTi SesaZleblobiT, magram me-5 muxlis me-4 punqti moiTx-
ovs dakavebis mxolod arsebiTi safuZvlebis, da ara dakavebis yvela deta-
lis an aspeqtis, sasamarTlo gadasinjvas.87

saWiroa Tu ara dakavebis kanonierebis damatebiTi sasamarTlo gadas-
injva, Tu dakavebis nebarTva sasamarTlom gasca?

82 Wemhoff v FRG, A7, 26, para. 17 (1968).
83 T. Buergenthal, Comparison of the Jurisprudence of National Courts with that of the Organs of the
Convention, in: A.H.Robertson (Ed.), Human Rights in National and International Law, 1968, 163.
84 Brogan and Others v UK, A145-B, 34, para. 65 (1988); E v Norway, A181-A, 21, para. 49 (1990);
Bouamar v Belgium, A129, para.60 (1988); Zamir v UK, N9174/80, 40DR, 42-58 (1983), Comm. rep;
Whitehead v Italy, N13930/88, 60DR, 272-283 (1989).
85 De Jong, Baljet and van den Brink v Netherlands, A77, 25, para. 57 (1984).
86 X and Y v Sweden, N376/76; 7447/76, DR7, 123 (1976), unpublished.
87 Ashingdane v UK, A93, para. 52 (1985).
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Sesabamisi proceduris dacviT, sasamarTlos mier Tavisuflebis aRkve-

Tis Sesaxeb Tavdapirveli gadawyvetilebis miRebisas, me-5 muxlis me-4 pun-
qtiT gaTvaliswinebuli sasamarTlosadmi mimarTvis ufleba inkorporire-
bulia aRniSnul gadawyvetilebaSi.88 am SemTxvevaSi zemdgom sasamarTlo
organom unda SeZlos qvemdgomi sasamarTlos mier piris Tavisuflebis
SezRudvis Sesaxeb gamotanili gadawyvetilebis gadasinjva.

administraciuli organoebis mier piris Tavisuflebis aRkveTis Sesax-
eb gadawyvetilebis miRebis SemTxvevaSi, me-5 muxlis me-4 punqtis Tanax-
mad, wevr-saxelmwifoebi valdebuli arian uzrunvelyon sasamarTlosadmi
mimarTvis ufleba.

 ̀ inkorporaciuli zedamxedvelobis” naTeli magaliTia Tavisuflebis
aRkveTa ̀ kompetenturi sasamarTlos mier piris msjavrdebis Semdeg”.89

arc Tavdapirveli sasamarTlo gadasinjva da arc saWiroebisas inkor-
poraciuli zedamxedveloba aniWebs upirobod iuridiul Zalas dakavebis
mTel periods, vinaidan SeiZleba Seicvalos dakavebis Sesaxeb Tavdapirve-
li gadawyvetilebis safuZvlebi.

miuxedavad imisa, rom precedentul samarTalSi aRniSnul sakiTxTan
dakavSirebuli davebi ar aris mravalricxovani, saxelmwifos movaleoba am
sakiTxebSi damokidebulia:

1. Tavisuflebis aRkveTis saxeze;90

2. dakavebis kanonierebis kontrolis periodulobaze.91

5. dakavebis kanonierebis Semowmeba

evropis konvenciis me-5 muxlis me-4 punqti iTvaliswinebs uwyveti sasa-
marTlomdeli dakavebis Semowmebas regularuli periodulobiT. dakavebis
kanonierebis uzrunvelyofisaTvis dakavebis perioduli Semowmeba SeiZleba
aucilebeli aRmoCndes maSinac, Tu:

1. dakaveba ganxorcielda danaSaulisaTvis msjavrdebis Semdeg;
2. sasjeli Seicavs ganusazRvrelobis elements;
3. SesaZlebelia dadgindes cvlilebebi dakavebis xasiaTSi Tavdapirv-

el xangrZlivobasTan SedarebiT;
4. saWiroa raime axali sakiTxis ganxilva.
Semowmebis mizania uzrunvelyos uwyveti dakavebis Sesabamisoba im

miznebTan, rasac isaxavda dakavebis Semfardebeli sasamarTlo.92 misi ganx-
orcielebis ufleba aqvs damoukidebel da miukerZoebel sasamarTlos,
romelic valdebulia uzrunvelyos Semowmebis Sedegebis xelmisawvdomo-
ba procesis monawilisaTvis.

88 De Wilde, Ooms and Versyp v Belgium, A12,  para. 73 (1971).
89 De Wilde, Ooms and Versyp v Belgium, A12, 40, para. 76 (1971).
90 X v UK, A46, para. 52, 22 (1981).
91 Bezicheri v Italy, A161 (1989).
92 Weeks v UK, A114 (1987), para 69, 42-43; Thynne, Wilson and Gunnell v UK, A190-A, para. 80, at
30 (1990).
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Semowmeba unda xorcieldebodes regularulad.93 kontrolis six-
Sire damokidebulia saqmis garemoebebze, dakavebis xasiaTsa da formaze,
dakavebis mizanze. sasamarTlomdeli dakaveba mkacrad SezRuduli xangr-
Zlivobis unda iyos da, Sesabamisad, kontrolic drois mcire intervalebSi
unda ganxorcieldes. lodinis xangrZlivoba, romelic aiTvleba TveobiT
da ara kviraobiT, ewinaaRmdegeba me-4 punqtiT gaTvaliswinebul ̀ siswrafis”
moTxovnas. amitom, rogorc wesi, mizanSewonilia sasamarTlomdeli dakave-
bis yovelTviuri gadasinjva.94 gamonaklisia piris fsiqiatriul dawesebule-
baSi moTavsebis SemTxvevebi, rodesac misaRebia kontrolis SedarebiT xan-
grZlivi intervalebi.95 magram am SemTxvevaSi periodi 1 wlis xangrZlivobiT
miCneul iqna me-5 muxlis me-4 punqtis moTxovnaTa xelyofad.96 Tu arsebobs
piris gonivruli mdgomareobis Secvlis mtkicebuleba, sasamarTlo ganxil-
va SeiZleba ufro xanmokle drois monakveTebSi gaxdes saWiro.97

me-5 muxlis me-4 punqtiT gaTvaliswinebuli movaleobis moculoba icv-
leba dakavebis formebisa da garemoebebidan gamomdinare. imis gansazRvri-
saTvis, iTvaliswinebs Tu ara samarTalwarmoeba adekvatur garantiebs, yura-
dReba unda mieqces samarTalwarmoebis pirobebs.98 sasamarTlom SeimuSava
Semdegi zogadi principebi:

1. sasamarTlo gadawyvetilebis gasaCivrebis wesi unda iyos efeqtiani
da sakmarisad gansazRvruli;99

2. uzrunvelyofil unda iqnes damoukidebeli da miukerZoebeli sasa-
marTlosadmi xelmisawvdomoba, romelsac SeuZlia moiTxovos ganmcxadeb-
lis saxeliT procesualuri garantiebis Sesruleba100 da miiRos gadaw-
yvetileba mocemuli piris gaTavisuflebis Sesaxeb;101

3. dacvis saSualebebis xelmisawvdomobis dauyovneblivi uzrunvelyofa.

erovnuli kanonmdeblobiT gaTvaliswinebuli dacvis saSualebebi efeq-
tiani unda iyos, e.i. iZleodes dakavebis kanonierebis eWvqveS dayenebis,102

gadawyvetilebis diskreciuli da arsebiTi elementebis Semowmebis, da ara
mxolod Zalauflebis borotad gamoyenebis faqtis an procesis msvlelo-
bisas xarvezis dadgenis SesaZleblobas.103

93 Winterwerp v Netherlands, A33, 22, para. 55 (1979); X v UK, A46, 22, para. 51 (1981); Toth v
Austria, A224, 18, para. 67 (1991).
94 Bezicheri v Italy, A164, 10-11, para 21 (1989). ufro xanmokle drois SualedebTan dakav-
SirebiT sasamarTlos ar gamouxatavs Tavisi pozicia (ix. Luberty v Italy, A75, para. 25
(1984); Van der Leer v Netherlands, A170-A (1990), Koendjbiharie v Netherlands, A185-B (1990).
95 Bezicheri v Italy, A164, at 10 (1989).
96 Herczegfalvy v Austria, A244 (1992).
97 M v FRG, N10272/83, 38DR, 104 (1984).
98 Winterwerp v Netherlands, A33, para. 57, at 23; Bouamar v Belgium, A129, para. 60, 57, at p. 23-
24 (1988).
99 Van Droogenbroeck v Belgium, A50, para. 54, (1982).
100 Van Droogenbroeck v Belgium, A50, para. 21, at 42-44 (1982)
101 X v UK, A46, para. 61, at 26 (1981); aseve ix. Van Droogenbroeck v Belgium, A50 (1982); Weeks
v UK, A114 (1987); Thynne, Wilson and Gunnell v UK, A190-A (1990).
102 X v UK, A46, para. 17.
103 E v Norway, A181-A, para. 60, at 25 (1990); Ireland v UK, A25, para. 200, 76 (1978).
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muxlTan Sesabamisobis Sefasebisas, yvela Sidasaxelmwifoebrivi pro-

ceduris efeqtianoba erTianobaSi ganixileba, vinaidan ̀ erTi procesis aSka-
ra defeqtebi SeiZleba gamoswordes sxva procesSi xelmisawvdomi (arsebu-
li) garantiebiT`.104

garkveuli sirTule SeiZleba arsebobdes, erTi mxriv, procesualuri
samarTlianobis uzrunvelyofasa da, meore mxriv, gadawvetilebis
`swrafad” gamotanas Soris. me-5 muxlis me-4 punqtis Tanaxmad, dakavebis
kanonierebis Semowmeba ̀ swrafad unda iqnes xelmisawvdomi.105 es moTxovna
exeba rogorc kontrolis, aseve Sesabamisi gadawyvetilebis miRebas106. am-
denad, me-5 muxlis me-4 punqti Seicavs or damoukidebel moTxovnas:107

1. TavisuflebaaRkveTili pirisaTvis dakavebis kanonierebis sasamarT-
lo kontrolis dakavebisTanave xelmisawvdomoba;

2. am saSualebis droulad ganxorcieleba.

me-5 muxlis me-4 punqti moiTxovs, rom gadawyvetileba dakavebis
kanonierebis Sesaxeb swrafad iqnes miRebuli. aRniSnuli miznisaTvis drois
aTvla, rogorc wesi, me-5 muxlis me-4 punqtiT gaTvaliswinebuli proce-
durebis dawyebis momentidan iwyeba.108 Tu sasamarTloSi mimarTvamde
TavisuflebaaRkveTil pirs dacvis administraciuli saSualebis gamoyene-
ba sWirdeba, drois aTvla administraciuli organosaTvis saqmis gadacemis
momentidan iwyeba.109 me-5 muxlis me-4 punqtis moTxovnaTa xelyofas adgili
im SemTxvevaSi eqneba, Tu TavisuflebaaRkveTil pirs mouwevs dacda, vidre
me-5 muxlis me-4 punqtiT gaTvaliswinebuli dacvis saSualeba misTvis xe-
lmisawvdomi gaxdeba.

drois aTvla mTavrdeba dakavebis Sesaxeb saboloo gadawyvetilebis
miRebis momentSi. Tu sasamarTlos mier gadawyvetilebis gamotanas ar es-
wreboda TavisuflebaaRkveTili piri an misi advokati, maSin bolo vada
aRniSnuli gadawyvetilebis Sesaxeb maTi Setyobinebis dRe iqneba.110 aq ar
igulisxmeba im piris gaTavisuflebis dRe, visi dakavebac ukanonod iqna
cnobili.111 amave dros, mxedvelobaSi unda iqnes miRebuli gasaCivrebis
Sesaxeb gadawyvetilebis miRebamde gasuli vadis xangrZlivoba, Tu erovnu-
li kanonmdebloba iTvaliswinebs aseTi gasaCivrebis SesaZleblobas.

sakiTxis gadasawyvetad _ swrafad iqna Tu ara miRebuli gadawyvetile-
ba _ gamoiyeneba igive kriteriumebi da midgomebi, rac im sakiTxis gadasaw-
yvetad, daculi iyo Tu ara me-5 muxlis me-3 punqtiT da me-6 muxlis 1-li
punqtiT gaTvaliswinebuli garantiebi gonivrul vadaSi sasamarTlo ganx-

104 Winterwerp v Netherlands, A33, para. 62 (1979).
105 Neumeister v Austria, A8, para. 24, at 43 (1968).
106 Sanchez-Reisse v Switzerland, A107, para. 55, at 20 (1986).
107 De Jong, Balajet and Van Den Brink v Netherlands, A77, para. 58 (1984); X v UK, B41, para. 138
(1980) Comm. rep.
108 Van Der Leer v Netherlands, A170-A (1990).
109 Sanchez-Reisse v Switzerland, A107, para. 54 (1986); Ireland v UK, A25, para. 200 (1978).
110 Koendjbiharie v Netherlands, A185-B, para. 28 (1990).
111 Luberti v Italy, A75 (1984).
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ilvis Catarebis Sesaxeb. unda aRiniSnos, rom gadawyvetilebis miRebisaTvis
droiTi zRvari dadgenili ar aris. sakiTxi wydeba saqmis konkretuli gare-
moebebidan gamomdinare.112

me-5 muxlis me-4 punqtiT daculi ufleba procesualuri uflebaa,
romelic, garkveulwilad, exmianeba me-6 muxlis 1-l punqts, Tumca maT
Soris mkafio gansxvavebac arsebobs. pirvel SemTxvevaSi saubaria dakavebis
kanonierebis gasaCivrebaze, xolo meore SemTxvevaSi _ sisxlis samarT-
lebrivi braldebis an samoqalaqo uflebisa Tu movaleobis gansazRvraze.
me-5 muxlis me-4 punqti winaswari wesiT dakavebul pirs aniWebs sasamarT-
loSi mimarTvis uflebas misi dakavebis an patimrobis vadis gagrZelebis
Sesaxeb gadawyvetilebis miRebis Semdeg. am principTagan bevri erTnairad
gamoiyeneba rogorc me-5 muxlis me-4 punqtTan, ise me-6 muxlis 1-l punqt-
Tan mimarTebiT. aq ar aris aucilebeli me-6 muxlis 1-li punqtis yvela moTx-
ovnis dacva, SeiZleba gamartivebuli procedurebis gamoyenebac. ar aris
aucilebeli piris daswreba da gadawyvetilebis Ria sxdomaze gamotana, aseve
ar aris naTeli, saWiroa Tu ara mxareTa kamaTi.113

 me-5 muxlis me-4 punqtiT gaTvaliswinebuli sasamarTlo ganxilva
yovelTvis ar unda xorcieldebodes im garantiebis TanxlebiT, romlebic
aucilebelia me-6 muxlis 1-li punqtis Tanaxmad sisxlis an samoqalaqo sa-
marTlebrivi davisaTvis. magram me-5 muxlis me-4 punqtisa da me-6 muxlis 1-
li punqtis maregulirebel erT-erT umniSvnelovanes princips ̀ saSualeba-
Ta Tanasworobis” principi warmoadgens. sasamarTlos azriT, am principis
dacvisaTvis pirs unda hqondes sasamarTloSi piradad gamosvlisa da, auci-
leblobis SemTxvevaSi, me-5 muxlis me-4 punqtiT gaTvaliswinebuli sasa-
marTlo ganxilvisas garkveuli saxis warmomadgenlobaze ufleba, sasamarT-
loSi gamocxadebisa da sasamarTlos mier uSualod misi an misi warmomad-
genlis mosmenis SesaZlebloba.114

miuxedavad imisa, rom me-5 muxlis me-4 punqti ar iTvaliswinebs advoka-
tTan komunikaciis uflebas,115 calkeul SemTxvevaSi (magaliTad, rodesac
braldebuli Zalian axalgazrdaa), sasamarTlo ganxilvis SejibrebiTobis
uzrunvelsayofad SeiZleba saWiro iyos pirisaTvis sasamarTloSi iuridi-
uli warmomadgenlobisa116 da saqmis gacnobis SesaZleblobis miniWeba. saq-
mis masalebi, romlebic gamoZiebis organoebis mier gamoiyeneba winaswari
patimrobis Sesaxeb gadawyvetilebis dasabuTebisaTvis, xelmisawvdomi unda
iyos braldebulisaTvis.117 winaaRmdeg SemTxvevaSi TavisuflebaaRkveTil
pirs ar eqneba Tavisuflebis aRkveTis sakiTxTan dakavSirebuli ZiriTadi
procesualuri garantia.

`dakavebis aucileblobisa da braleulobis Semdgom Sefasebas Soris
mWidro kavSiri arsebobs. dauSvebelia uaris Tqma dakavebisas masalebis

112 Sanchez-Reisse v Switzerland, A107, para. 55 (1986).
113 Sanchez-Reisse v Switzerland, A107, para. 51, at 19 (1986).
114 Winterwerp v Netherlands, A33 (1979).
115 X v Denmark, N8829/79, 30DR, 93-94 (1982).
116 Bouamar v Belgium, A129, para. 60, at 32 (1988).
117 Lamy v Belgium, A151 (1989).
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gasacnobad wardgenaze maSin, rodesac es moiTxoveba kanoniT braleulobis
Sefasebisas.”118

sasamarTlo ganasxvavebs dakavebis Sesaxeb Tavdapirvel gadawyvetile-
bas dakavebis vadis gagrZelebis Sesaxeb gadawyvetilebisagan, rodesac Sei-
Zleba axali sakiTxebi an faqtebi aRmoCndes. magram orive SemTxvevaSi neb-
ismieri organo, romelic akmayofilebs ̀ sasamarTlos” moTxovnebs, me-5 mux-
lis me-4 punqtis Tanaxmad, unda iyos damoukidebeli da hqondes SesaZleblo-
ba ganaxorcielos dakaveba kanonisa da faqtebis safuZvelze an, Sesabamisad,
gaaTavisuflos piri, Tu saxelmwifom ver daasabuTa dakavebis aucilebloba.119

6. kompensaciis ufleba

konvencia adgens kompensaciis SesaZleblobas masSi gaTvaliswinebuli
uflebebisa da Tavisuflebebis xelyofisaTvis. me-5 muxlis me-5 punqtiT
gaTvaliswinebuli kompensaciis ufleba, am muxlis debulebaTa darRveviT
ganxorcielebuli Tavisuflebis aRkveTisaTvis, avsebs 50-e muxliT gaTval-
iswinebul uflebas `samarTlian anazRaurebaze”. 50-e muxli warmoadgens
zogadi xasiaTis debulebas, romelic aregulirebs ̀ samarTliani kompensaci-
is” miniWebis uflebas, rodesac sasamarTlo aRmoaCens erTi an ramdenime
garantirebuli uflebis xelyofis faqts da moqmedi erovnuli samarTali
ar iTvaliswinebs adekvatur kompensacias. magram ̀ samarTliani anazRaure-
bis” miniWeba mxolod evropuli sasamarTlos kompetenciaa, maSin, rodesac
me-5 muxlis me-5 punqtiT gaTvaliswinebuli kompensacia unda ganxor-
cieldes erovnuli sasamarTloebis mier im organoebTan mimarTebiT, rom-
lebsac ekisrebaT pasuxismgebloba ukanono dapatimrebis an dakavebisaTvis.
me-5 muxlis me-5 punqtis Sesabamisad, moTxovnis dakmayofileba ar gamor-
icxavs 50-e muxlis Sesabamisad aRniSnuli sakiTxis evropuli sasamarTlos
mier gadasinjvas.120 amave dros, unda aRiniSnos, rom 50-e muxlis me-2 punq-
tisagan gansxvavebiT, me-5 muxlis me-5 punqti ganmcxadebelTa mcire inter-
ess iwvevs, riTac aixsneba precedentul samarTalSi am punqtTan dakavSire-
buli precedentebis SedarebiTi simcire.

me-5 punqtis gamoyenebis winapirobas me-5 muxliT gaTvaliswinebuli
erTi an ramdenime uflebis xelyofa warmoadgens. amave dros, nebismieri
odenobis kompensaciis gadaxda ar arTmevs mas `dazaralebulis” statuss
me-5 muxliT garantirebuli uflebebis xelyofasTan dakavSirebiT121. aRniS-
nuli debulebis miuxedavad, konvenciis monawile saxelmwifoebis erovnu-
li kanonmdeblobiT kompensacia gaicema mxolod im SemTxvevaSi, Tu daz-
aralebuls SeuZlia daamtkicos misTvis materialuri da moraluri zianis
miyenebis faqti, vinaidan `kompensaciis Sesaxeb sakiTxi ar dgeba materi-
aluri da moraluri zianis gareSe, romelic anazRaurdes”.122

118 Lamy v Belgium, A151, para. 29, at 16 (1989); Weeks v UK, A114. para. 66, at 32 (1987).
119 De Wilde, Ooms and Versyp v Belgium, A12 (1971); Weeks v UK, A114 (1987).
120 Brogan and Other v UK, A145-B (1988); Ciulla v Italy A148 (1989).
121 Woukam Moudefo v France, N10868/84, A141-B, para. 1, at 79 (1988); Egue v France, N11256/84,
para. 1 (1988), unpublished.
122 Wassink v Netherlands, A185-A , para. 38,  at 14 (1990).
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me-5 muxlis me-5 punqtis Tanaxmad, ufleba kompensaciaze moicavs
rogorc materialur, aseve moralur zians. sasamarTlos precedentuli sa-
marTali adgens me-5 muxlis me-5 punqtis gamoyenebis or pirobas:

1. kompensaciis moTxovna me-5 muxlis debulebaTa xelyofiT ganxor-
cielebuli dakavebis an dapatimrebisTvis unda dayenebul iqnes erovnuli
samarTalwarmoebisas;

2. unda arsebobdes me-5 muxliT gaTvaliswinebuli erTi an ramdenime
arsebiTi debulebis xelyofa.123

7. daskvna

pirovnebis Tavisufleba evropis konvenciiT gaTvaliswinebuli adami-
anis uflebaTa dacvis sistemis ganuyofeli nawilia. sxva saerTaSoriso do-
kumentebisagan gansxvavebiT, evropis konvenciis me-5 muxli zedmiwevniT
detalurad gansazRvravs pirovnuli Tavisuflebisa da xelSeuxeblobis
uflebis SezRudvis safuZvlebs, iTvaliswinebs pirovnuli Tavisuflebis
dacvas klasikuri da ara farTo mniSvnelobiT.

sisxlis samarTlis procesSi monawile pirTa xelSeuxeblobisa da
Tavisuflebis realuri ganxorcielebisaTvis erovnuli samarTalwarmoeb-
isas gadamwyveti mniSvneloba me-5 muxlis debulebaTa swor da erTmniSvnelo-
van ganmartebas, precedentuli samarTlis moTxovnaTa dacvas eniWeba.

123 Murray v UK, A300-A (1994).
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sityvis Tavisufleba _ demokratiuli

politikuri procesis ganuyofeli elementi

paata cnobilaZe

sityvis Tavisufleba saqarTveloSi ganxorcielebuli politikuri re-
formis udavo miRwevaa. pirovnebis uflebebisa da Tavisuflebebis siste-
maSi azris gamoxatvis Tavisuflebas an sityvis Tavisuflebas gansakuTre-
buli adgili uWiravs, radgan igi civilizebuli sazogadoebis safuZvelTa
safuZvelia da demokratiuli politikuri reJimis SefasebiT kriteriumia.
daubrkolebeli TviTgamoxatvis moTxovnileba imanenturad axasiaTebs
adamians, romelsac ̀ aqvs ufleba iyos TavisTavadi, Tu es ar uSlis sxvebs,
iyvnen aseTebive.~1 amasTan erTad, sityvis Tavisufleba, arsebiTad, esaa
adamianuri individualobis gamovlinebis, TviTmyofadobis damkvidrebis
da yoveli pirovnebis unikalurobis arsebiT faqtori.

sityvisa da azris Tavisufleba, iseve rogorc sajaro diskusiebis
Tavisufleba samoqalaqo mniSvnelobis problemebze, aris demokratiuli
tolerantuli sazogadoebis arsebobis forma. aseTi sazogadoeba gamodis
iqidan, rom nebismier azrs ar SeiZleba CamoerTvas ufleba ganacxados Tavi-
si Tavis Sesaxeb. ideuri pluralizmi, e. i. politikuri, ekonomikuri, zneo-
brivi da sxva ideebisa da Rirebulebebis simdidre da mravalferovneba, xels
uwyobs sazogadoebis politikur cxovrebaSi fundamenturi demokratiu-
li principebis damkvidrebas. amasTan, sazogadoebis pluralizmi ar aris
istoriuli reliqti, romelic droTa ganmavlobaSi SeiZleba daiZlios; piri-
qiT, demokratiis ganviTarebis Sesabamisad isic izrdeba.2

raSi mdgomareobs sityvis Tavisuflebis subieqturi uflebis buneba?
esa Tu is subieqturi ufleba iuridiulad uzrunvelyofs konkretuli piris
Tavisuflebas imoqmedos damoukideblad kanonis farglebSi, amasTan,
SearCios sakuTari qcevis saxe da forma. subieqturi ufleba azrisa da si-
tyvis Tavisuflebaze SesaZleblobas aZlevs moqalaqes gamoxatos Tavisi
damokidebuleba garemomcveli samyaros movlenebTan, Tavisuflad moiZ-
ios, miiRos da sakuTari Sexedulebisamebr gaavrcelos nebismieri saxis in-
formacia nebismieri saxis saSualebebiT. dauSvebelia raime Zaladobrivi
zemoqmedeba adamianze iZulebiT gamoxatos Tavisi azri an uari Tqvas masze.
sityvis Tavisuflebis umniSvnelovanesi iuridiuli Sedegebis ricxvs
ganekuTvneba moqalaqis nebismieri devnis aramarTlzomiereba mis mier
gamoTqmuli azrebisaTvis moqmedi kanonmdeblobis dacvis pirobiT, aseve
moqalaqeTa diskriminaciis dauSvebloba maT mier gamoTqmuli mosazrebeb-
is motiviT.

nebismieri subieqturi uflebis garantia eyrdnoba misi saxelmwifoe-
brivi uzrunvelyofis meqanizms. gansaxilveli ufleba gulisxmobs subieq-
1 Êëþ÷åâñêèé Â.Î. Èñòîðè÷åñêèå ïîðòðåòû, Ì., 1990, ñ. 35.
2 Þðèäè÷åñêèé êîíôëèêò: ïðîöåäóðû ðàçðåøåíèÿ, Ì., 1995, ñ. 8.
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tis SesaZleblobas mimarTos saxelmwifoebrivi uzrunvelyofis meqanizms.
aq igulisxmeba subieqtis SesaZlebloba daxmarebisaTvis mimarTos saxelm-
wifo organoebs nebismieri fizikuri an iuridiuli piris mxridan Tavisi
uflebis ukanono SezRudvis SemTxvevaSi. magaliTad, moqalaqes ufleba aqvs
moiTxovos zusti informacia saxelmwifo organoebisa da Tanamdebobis pir-
Ta saqmianobis Sesaxeb. nebismieri dainteresebuli piri uflebamosilia sasa-
marTlo wesiT aseve moiTxovos ara mxolod Tavisi Rirsebis, pativis an saqmi-
ani reputaciis Semlaxavi monacemebis gabaTileba, aramed moraluri zian-
isa da zaralis anazRaurebac, romelic miyenebulia msgavsi monacemebiT.

azrisa da sityvis Tavisuflebas sakmaod rTuli xasiaTi aqvs. sityvis
Tavisuflebis kvlevisas, mniSvnelovania ganvasxvavoT misi struqturuli
elementebi: pirveli, es aris yoveli adamianis Tavisufleba gamoxatos Tavisi
azrebi da ideebi kanonis moTxovnaTa dacvis pirobiT; meore _ es aris beWd-
visa da sxva masobrivi informaciis saSualebebis Tavisufleba (gulisxmobs
cenzuris akrZalvas da sainformacio organoebis Seqmnisa da maTiT sarge-
blobis uflebas), rac azris gamoxatvis Tavisuflebis materializebis sa-
Sualebas iZleva; dabolos, sityvis Tavisufleba gulisxmobs uflebas iyo
informirebuli, e.i. _ informaciis wyaroebis xelmisawvdomobas. es elemen-
tebi mWidrod aris urTierTdakavSirebuli.

sityvis Tavisuflebis klasikuri normatiuli formulireba mocemulia
adamianisa da moqalaqis uflebis 1789 wlis safrangeTis deklaraciaSi: ̀ yov-
el adamians SeuZlia Tavisuflad gamoTqvas, daweros, dabeWdos sakuTari
mosazrebebi da pasuxi agos mxolod am Tavisuflebis borotad gamoyenebi-
saTvis kanoniT gaTvaliswinebul SemTxvevaSi“ (me-11 muxli). es ganmarteba,
romelic gamsWvalulia ganmanaTleblobis idealebiT, SemdgomSi mogvevli-
na nimuSad mravali qveynis kanonmdeblobisaTvis.

1791 wels ZalaSi Sesuli adamianis uflebaTa amerikuli bilis
qvakuTxeds udavod warmoadgens aSS-is konstituciis pirveli Sesworeba.
igi iTvaliswinebs, rom kongresi ar gamoscems iseT kanonebs, romlebic
SezRudavs moqalaqeTa fundamentur, maT Soris sityvisa da beWdvis, Tavisu-
flebas.

amrigad, Tu CvenTvis saintereso problemas istoriul aspeqtSi gada-
vxedavT, unda aRiniSnos, rom ukve XVI I I saukunis bolos dasavluri qveyneb-
is politikur-samarTlebrivi filosofiisa da konstitucionalizmis far-
glebSi ganmtkicda politikuri da sxva Sexedulebebis gamoxatvisa da be-
Wdvis Tavisuflebis socialuri Rirebulebis idea. sawyisi liberaluri pozi-
cia, es iyo TiToeulis uflebis upirobo ganmtkicebiT absoluturad Tavisu-
flad ganexila nebismieri sakiTxi, romelic gansjis sagani gaxdeboda.
pirvelxarisxovani mniSvneloba eniWeboda Semdeg argumentebs: ramdenadac
sazogadoeba arasodes qmnis inteleqtualur erTianobas da ar SeuZlia
gamoxatos raime erTi ideiT, TiToeuli misi wevrTagani inarCunebs indi-
vidualobas, ama Tu im problemis sakuTari interpretaciis uflebas. Sede-
gad, aravin SeiZleba iyos SezRuduli Tavis uflebebSi sityvis, sakuTari
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Sexedulebebis daweris an publikaciis TavisuflebebTan mimarTebiT. ma-
galiTad, sityvis Tavisuflebis sayovelTaod cnobili ingliseli qomagi t.
erskini mkafiod ayalibebs Sexedulebebisa da mrwamsis gamoxatvis Tavisu-
flebis fundamenturi principebis arss. misi azriT, ZiriTadi samarTlebrivi
garantia gamoixateba imiT, rom yovel adamians aqvs ufleba Tavisuflad
gamoaqveynos yvelaferi, rasac Tavisi goneba da sindisi, rogorc ar unda
cdebodes is, karnaxobs WeSmaritebis saxiT.3

`beWdvis Tavisuflebis“ liberaluri doqtrinis fuZemdebelTa ricx-
vs amerikaSi, pirvel yovlisa, miekuTvnebian: j. medisoni, d. hei, t. uort-
mani, d. tomsoni, romelTa naSromebSi aseve aisaxa saukunis ideuri tradicie-
bi. beWdvis Tavisuflebis, rogorc absoluturi Tavisuflebis, koncefcia,
romelic ar eqvemdebareba SezRudvas arc erT garemoebaSi, amerikuli sa-
zogadoebriv-politikuri azrovnebis istoriaSi pirvelad Camoayaliba d.
heim. heis Semdgom uortmani amtkicebda, rom, ramdenadac sazogadoebis
ufleba sxva araferia, Tu ara misi wevrebis individualuri ufleba, anu
TiToeul individs aqvs SeuzRudavi ufleba Tavisuflad gamoxatos azri
nebismier politikur sakiTxze. es Teoriuli debuleba logikurad gamom-
dinareobda im faqtidan, rom Tavad sazogadoebas aqvs ufleba absolutur-
ad Tavisuflad gamoikvlios nebismieri problema, romelic mis interess
exeba. uortmanis azriT, sityvisa da azris SeuzRudavi Tavisufleba gan-
pirobebulia Tavad adamianis bunebiT, im faqtiT, rom goneba adamianis bune-
brivi monapovaria, xolo Semecnebis SesaZlebloba _ Wkuis ganuyofeli
atributi.4

 rasakvirvelia, XVIII_XIX s.s. mijnaze amerikaSi mravalricxovani
traqtatebisa da pamfletebis aRmoceneba beWdvis Tavisuflebis proble-
mebiT Seqmnili istoriuli situaciiT aixsneba. pirvel yovlisa, es ganpirobe-
buli iyo politikuri diskusiebis SeuzRudavi Tavisuflebis propagandisa
da politikuri partiebis mier iseTi umniSvnelovanesi iaraRis gamoyenebis
aucileblobiT, rogoricaa presa. garda amisa, `respublikuri~ opozicia
moiTxovda ̀ ajanyebis waqezebis Sesaxeb~ kanonis gauqmebas. kanonma, romel-
ic aSS-is federalurma kongresma miiRo, daadgina sisxlissamarTlebrivi
pasuxismgebloba `ganzraxi, cru~ publikaciebisaTvis, romlebic saxels
utexen prezidentsa da kongress.

Tumca ̀ beWdvis Tavisuflebis~ liberalur doqtrinas aqvs ufro arse-
biTi, fuZemdebluri mniSvneloba _ is gamoixateba iseTi fundamenturi kri-
teriumebis dadgeniT, romlebsac dResac efuZneba samoqalaqo Tavisufle-
bebi ganviTarebuli demokratiis qveynebSi. am doqtrinam xeli Seuwyo sa-
zogadoebriv cnobierebaSi politikuri reJimisa da samoqalaqo uflebebi-
sa da Tavisuflebebis ideis danergvas, romelTa RerZsac sityvis Tavisu-
fleba warmoadgens. rogorc cnobilia, samoqalaqo TavisuflebebiT sarge-
bloba, arsebiTad, uzrunvelyofili iyo met-naklebad ganviTarebuli qvey-
nebis konstituciebiT jer kidev klasikuri liberalizmis epoqaSi.

3 L. Levy, Freedom of Speech and Press in Early American History: Legacy of Suppression, N.Y. 1963, 256.
4 Freedom of the Press from Zenger to Jefferson, 1966, 231-232.

sityvis Tavisufleba _ demokratiuli politikuri procesis ganuyofeli elementi
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Tanamedrove amerikeli samarTalmcodne n. dorseni, azrisa da sityvis
Tavisuflebis mniSvnelobaze msjelobisas, askvnis, rom `sityvis Tavisu-
flebis TiTqmis universaluri primati efuZneba ramdenime umniSvnelov-
anes Rirebulebas~. dorsenis azriT, aseTebia: sityvis Tavisuflebis mniS-
vneloba TviTmmarTvelobisaTvis moqmedi demokratiis dros, misi sarge-
blianoba simarTlis garkvevisaTvis da misi gamoyeneba xelisuflebis mier
kanonis darRvevis gamosavlenad da aRmosafxvrelad, aseve SesaZlebloba
dauSvas adamianis piradi TviTgamoxatva, romelsac Tan ar axlavs mis mima-
rT represiebis gamoyenebis SiSi.5

Tu davaxasiaTebT sityvisa da azris Tavisuflebis problemas sabWoTa
periodis saqarTveloSi, Znelia imis mtkiceba, rom maTi gamovlineba sul
mcirediT mainc yofiliyo SesaZlebeli. Tavisi Sexedulebebis gamoxatvis
Tavisufleba uaxloes periodamde sabWoTa moqalaqeTa umravlesobisaTvis
daiyvaneboda problemis ganxilvis Sekvecil formebamde da qveynis xelmZR-
vanelobis mier miRebuli gadawyvetilebis mxardaWeramde. amasTan, admin-
istraciul-mbrZanebluri sistemis mier gamoiyeneboda ̀ sabWoTa xalxis er-
Tiani azris~ formula, romelic solidarobas ucxadebda saxelmwifos poli-
tikas. ar unda dagvaviwydes, rom sabWoTa kavSiris moqalaqeTa mTeli Taobebi
cxovrobdnen obieqturi informaciis ararsebobisa da ideologiuri ste-
reotipebis totaluri Tavsmoxvevis pirobebSi. Sedegad, Camoyalibda ise-
Ti situacia, rodesac partiisa da saxelmwifos gadawyvetilebaTa `say-
ovelTao mxardaWera~ sxva araferi iyo, Tu ara sabWoTa sazogadoebaSi gamj-
dari politikuri apaTiis, xSirad SiSisa da totalitarizmis sxva gamov-
linebebis maCvenebeli.

rogorc ukve aRiniSna, sityvis Tavisufleba doqtrinis mixedviT gani-
marteba erT-erT umniSvnelovanes subieqtur uflebad, rac adamians
moazrovne arsebad axasiaTebs. Tanamedrove sazogadoebaSi sistema, romel-
ic agebulia pluralizmsa da sxvadasxva partiis, asociaciisa Tu mimdinare-
obis erTmaneTis winaaRmdeg mimarTul kritikaze, sakmaod monoliTuria.
sityvis Tavisuflebas posttotalitarul sazogadoebaSi unda daubrundes
Tavisi namdvili, pirveladi azri, romelic mTlianad pirovnebis Tavisu-
flebis uzrunvelsayofad mocemuli uflebis gansakuTrebul Rirebule-
bad cnobas gulisxmobs.

rogorc cnobilia, erT-erTi mizezi, romelmac didad ganapiroba si-
tyvis Tavisuflebis deformacia saqarTveloSi, iyo xelisuflebisa da mTli-
anad sazogadoebis totaluri Caketiloba, rac saxelmwifo politikis rang-
Si iyo ayvanili. erTazrovnebiT xangrZlivi tkboba vlindeboda mravali sa-
kiTxiT: ideologiuri dogmatizmiT, masobrivi informaciis saSualebebis
mkacr kontroliT cenzuris institutis SemoRebis gziT da, saboloo jam-
Si, azrisa da sityvis Tavisuflebis CaxSobiT. saxelmwifo did zegavlenas
axdenda pirad rwmenaze, rac iwvevda sindisis Tavisuflebis SezRudvas.
sruliad gasagebia, rom am sazogadoebaSi sityvisa da beWdvis Tavisufleb-

5 Í. Äîðñåí, Ïðèðîäà è ïðåäåëû ãðàæäàíñêèõ ñâîáîä â ÑØÀ, Ì., 1994, ñ. 275.
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is tradiciis uqonloba masobriv cnobierebas absoluturad daucvelad
aqcevda nebismieri propagandis winaSe.

gasakviri ar aris, rom iseTi Rirebulebebi, rogoricaa: individis
sulieri damoukidebloba, maT Soris religiuri Tavisufleba, Seviwrove-
buli iyo komunisturi ideologiiT. rTulia ar daveTanxmoT a. mens, romel-
ic aRniSnavda, rom `sabWoTa eqsperimentSi marqsistulma etatizmma gana-
dida politikuri xelisufleba absoluturi Rirebulebis xarisxSi da,
aqedan gamomdinare, yvela sxva Rirebulebis upirobo uaryofa daamkvidra.”
Sedegad, sazogadoeba, romelic agebuli iyo Tavisufali azrovnebis moS-
Tobis ideologiaze, iZulebuli gaxda Serigeboda totaluri akrZalvis
politikas. etyoba, swored amas ukavSirdeba mravali aTeuli wlis ganmav-
lobaSi ararsebuli xalxis morCileba xelisuflebis mier miRebuli nebis-
mieri gadawyvetilebisadmi, iqneboda es kanonieri da samarTliani, Tu ara.

Cveni sazogadoebis ganviTarebis samwuxaro gamocdileba mowmobs, rom
oqtombris revoluciis Semdgom periodSi daiwyo socialur-fsiqologiuri
iZulebisa da nebismieri opoziciis daTrgunvis procesi.6 miuxedavad imisa,
rom 1918-21 wlebSi iyo mcdeloba saqarTveloSi axali Rirebulebebis damkvi-
drebisa, cnobili movlenebis gamo es SeuZlebeli gaxda da piriqiT, ufro
mZlavri damatebiTi impulsi mieca qveynidan erovnuli inteligenciis
udidesi warmomadgenlebis iZulebiT gaZevebas. Semdgom aTwleulebSi in-
teligenciis bedi tragikuli iyo. gansxvavebuli azris gamovlenisa da so-
cialuri sinamdvilis kritikis mcdelobis sul mcire gamovlinebazec ki
totalitaruli reJimi mkacri represiebiT reagirebda.

30_40-ian wlebSi samamulo inteligenciis yvelaze saRad moazrovne
nawili represirebul iqna. bunebrivia, komunistur xelisuflebas xels ar
aZlevda is garemoeba, rom inteligentebs axasiaTebT fiqri, movlenaTa Se-
faseba, azrTa urTierTgaziareba. opoziciuri ideologiis matarebelTa
winaaRmdeg brZola xorcieldeboda beWdviTi sityvis SezRudvis gziTac.

mTeli sabWoTa istoriis manZilze, gardaqmnis ukanaskneli wlebis CaTv-
liT, gansxvavebuli azris winaaRmdeg brZolis saSualebad gamoiyeneboda
sisxlissamarTlebrivi devna politikuri mizanSewonilobis principiT. ker-
Zod, ucxoeTSi gamocemuli literaturis cenzuris gareSe sabWoTa kavSiris
teritoriaze gavrceleba kvalificirdeboda rogorc ̀ ideologiuri diver-
sia” da isjeboda sisxlis samarTlis wesiT, Tumca ssrk-is konstituciis 50-
e muxlSi formalurad deklarirebuli iyo sityvisa da beWdvis Tavisufle-

6 mravali avtoris azriT, ideuri batonobis dadgena aris avtoritaruli reJimis
mqone politikuri xelisuflebis mopovebisa da Semdgomi monopolizaciis instrumenti.
amasTan dakavSirebiT sayuradReboa kubeli mwerlis Sexeduleba, romelic amtkicebs,
rom `Zaladoba sityvaze~ da diqtatoruli reJimis damyareba erTmaneTs ganapirobebs.
`totalitarizmis” winaaRmdeg saukeTeso saSualeba aris Tavisufali sityva, rogorc
adamianTa gonebrivi, inteleqtualuri saqmianobis Sedegi, romelsac Tan ar axlavs
SiSis grZnoba~ da Semdeg: `garemo, romelic uSvebs mravalferovnebas saukeTeso
wamalia yovelgvari tiraniisagan Tavdasacavad, ramdenadac cxovreba aseT sazogadoebaSi
miedineba simarTlisa da gonebis zeimis farglebSi”. ix. Ê . Ìîíòàíåð, Òðàêòàò î
ïðîöâåòàíèè,  Ì., 1995, 75-77.
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ba. arsebuli praqtika absoluturad SeuTavsebeli iyo civilizebuli sax-
elmwifoebrivi cxovrebis zogadad miRebul standartebTan da mSvenivrad
jdeboda ̀ yazarmuli~ sistemis farglebSi. amiT partokratiuli saxelmwifo
xelisufleba miiltvoda gadaevadebina avtoritaruli reJimis kraxi Zala-
duri zomebiT, romlebic sisastikiT utoldeboda sasjelebs mZime dana-
SaulebisaTvis.

rodesac saqarTveloSi gardaqmnis saxelwodebiT dawyebuli procese-
bis Sedegad sazogadoebaSi gaimarTa mwvave polemika yvelaze mtkivneul
problemebze, xelisufleba iZulebuli gaxda uari eTqva sisxlissamarT-
lebrivi represiebis gamoyenebaze, Tumca antidemokratiuli reJimis
pirobebSi individisa da saxelmwifos Tanafardobis problema sityvis,
azris, rwmenis Tavisuflebis konteqstSi wydeboda calsaxad _ saxelmwi-
fos sasargeblod.

totalitaruli reJimis ngrevis Semdgom sul ufro met adamians esmis,
rom sazogadoebis radikaluri ganaxleba warmoudgenelia pirovnebis in-
teleqtualuri Tavisuflebis, azrTa uSiSari gacvlis SesaZleblobis
gareSe. erTaderTi swori gza, Cveni yvelanairi avadmyofobis wamali, aris
sityvis Tavisufleba, Tavisufleba imisa, rom gqondes sakuTari azri da
SegeZlos gamoTqva is.

1988-1989 wlebSi TandaTanobiT daiwyo ideologiuri diqtatisa da sa-
zogadoebis humanizaciis procesi. erovnuli moZraobis gaaqtiurebis
Semdgom qveyanaSi uqmdeba zedamxedveloba periodul gamocemebsa da mx-
atvrul nawarmoebebze.

rasakvirvelia, posttotalitarul saqarTveloSi manamde akrZaluli
literaturis (maT Soris yvela Taobis mweral-emigrantebis Semoqmedeba-
Ta) gamoqveynebam xeli Seuwyo sazogadoebis zneobriv da gonebriv ganvi-
Tarebas. informaciis gavrcelebis uflebis demonopolizaciis procesSi
daiwyo sajaro xelisuflebisagan damoukidebeli masobrivi informaciis
saSualebebis Seqmna (beWdviTi organoebi, telearxebi, radiosadgurebi).

am movlenebma xeli Seuwyo samoqalaqo sazogadoebis Camoyalibebis
procesis dawyebas saqarTveloSi. bunebrivia, qveyanaSi, romelic gamodis
totalitaruli saxelmwifos maparalizebeli wnexidan, ar SeiZleba swrafad
aRmocendes samoqalaqo sazogadoebisa da demokratiis srulyofili formebi.

saqarTvelos 1995 wlis konstitucia acxadebs sityvisa da azris Tavisu-
flebas (me-19 muxli). im debulebaTa ricxvs, romlebic uzrunvelyofen am
uflebas, ganekuTvneba debulebebi sityvisa da azris gamo adamianis dev-
nis, aseve sakuTari Sexedulebebis gamoTqmis, iZulebis dauSveblobis (me-
19 muxlis me-2 punqti), inteleqtualuri Semoqmedebis Tavisuflebis (23-e
muxli), informaciis Tavisuflad miRebis, gavrcelebis, zepirad an weri-
lobiT an sxvagvari saSualebiT azris gamoTqmisa da gavrcelebis, masobrivi in-
formaciis saSualebebis Tavisuflebis, cenzuris akrZalvis (24-e muxli) Sesaxeb.

Tumca, gamomdinare iqidan, rom sityvis TavisuflebiT sargeblobis
ufleba adamians gansakuTrebul movaleobebsa da pasuxismgeblobebs ak-



253
isrebs, is dakavSirebulia gansazRvrul SezRudvebTan. saerTaSoriso paq-
ti samoqalaqo da politikuri uflebebis Sesaxeb (me-19 muxlis me-3 naw.)
iTvaliswinebs gansaxilveli Tavisuflebis kanonier SezRudvebs, romlebic
aucilebelia: sxva pirTa usafrTxoebis, sazogadoebrivi wesrigis, mosaxle-
obis janmrTelobis an zneobriobis dasacavad. saqarTvelos konstitucia
akonkretebs am debulebebs 24-e muxlis me-4 punqtSi.

amrigad, konstituciam gaiTvaliswina azrisa da sityvis Tavisuflebis
samarTlebrivi safuZvlebi, romlebic Tavis gamoxatulebas hpovebs rig
kanonebSi. maT Soris unda gamovyoT saqarTvelos kanoni ̀ presisa da maso-
brivi informaciis sxva saSualebebis Sesaxeb~ da kanoni ̀ saxelmwifo said-
umloebis Sesaxeb”. Tu ganvixilavT am sakanonmdeblo aqtebis muxlebs, Zne-
li ar aris SevamCnioT, rom iuridiuli CarCoebi, romlebSic xorcieldeba
sityvis Tavisufleba saqarTveloSi, mTlianobaSi exmianeba saerTaSorisos-
amarTlebriv moTxovnebs. sakmarisia gavixsenoT saqarTvelos sisxlis sa-
marTlis kodeqsis 153-e muxli, romelic iTvaliswinebs pasuxismgeblobas
sityvis Tavisuflebis xelyofisaTvis.

araswori iqneboda ukve miRebuli kanonebis mniSvnelobaTa daknineba,
magram SeuZlebelia ar davinaxoT, rom sityvis Tavisuflebis konstituci-
uri garantiebis realizaciis samarTlebrivi meqanizmebi jer kidev Camoy-
alibebis stadiaSia. rogorc ganviTarebuli demokratiis qveynebis sakanon-
mdeblo praqtika mowmobs, saxelmwifos mxridan azrisa da sityvis Tavisu-
flebis mxardaWera gulisxmobs zogi specialuri sakanonmdeblo aqtis miRe-
bas. maTgan unda aRvniSnoT iseTi aqtebi, rogoricaa: kanoni informaciis
Tavisuflebis Sesaxeb, masobrivi informaciis saSualebebis finansuri sajaroo-
bisa da pluralizmis koncentraciisa da uzrunvelyofis SezRudvis Sesaxeb.

axla, faqtobrivad pirvelad, xangrZlivi ideologiuri diqtatis Sem-
deg adamianebma moipoves SesaZlebloba daubrkoleblad gamoxaton Tavian-
Ti pozicia nebismier problemaze. ukanaskneli wlebi iZleva imis imeds, rom
saqarTvelo SeZlebs ̀ komunizmis nangrevebidan gamosvlas,~7 magram sabWo-
Ta politikuri sistemis ngrevis faqti TavisTavad sulac ar ganapirobebs
demokratiuli reJimis damkvidrebas. es niSnavs, rom Cvens sazogadoebaSi
axali politikuri sistemis (Tavisi arsiT, ganviTarebis miznebiT, funqcion-
irebis reJimiT da a. S.) Seqmnis procesSi Zalze mniSvnelovan rols asrulebs
misi prestiJisa da mxardaWeris amaRleba-gaZliereba sazogadoebis mxridan.

cxadia, amJamad saqarTveloSi arsebul dramatul situaciaSi axali sax-
elmwifoebrioba da politikuri sistema stabilurad funqcionirebas mx-
olod moqalaqeTa umravlesobis mxardaWeris pirobiT SeZlebs. yvelaze
mTavari aris ara mxolod mosaxleobis farTo masebis Tanxmoba qveyanaSi mim-
dinare procesebTan dakavSirebiT, aramed aseve gacnobierebuli monawile-
oba maTSi, nebayoflobiTi samoqalaqo TanamSromloba. amasTan, erT-erTi
mTavari instrumenti, romliTac demokratiulad mowyobil sazogadoebaSi
sargebloben sxvadasxva Teoriuli da ideur-politikuri mimarTulebis war-

7 Ô. Ñîëæåíèöèí, Âûáðàòüñÿ èç ïîä îáëîìêîâ êîììóíèçìà, Ì., 1994.
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momadgenlebi sakuTari mosazrebebis oponentebamde dasayvanad, maTi kri-
tikisa da sakuTari poziciebis dasasabuTeblad, aris realuri, kanoniT ga-
rantirebuli azrisa da sityvis Tavisufleba. masobrivi informaciis saSu-
alebebSi sxvadasxva, xSirad konfliqturi poziciebisa da azrebis ga-
momJRavneba obieqturad did rols asrulebs, rameTu amiT samoqalaqo sa-
zogadoebaSi warmoiSoba konstruqciuli da masze `momuSave~ socialur-
politikuri Sefasebebi, romlebic, saboloo jamSi, gamoxataven umravle-
sobis interesebs. amrigad, gamWvirvaloba da ideologiuri pluralizmi auci-
lebelia samoqalaqo sazogadoebisaTvis, ramdenadac isini mTeli xalxis
interesebis dacvis WeSmaritebad yvelaze efeqtiani saSualebebia.

Tumca, samwuxarod, sazogadoebrivi cxovrebis ganmasxvavebeli niSa-
nia sajaro dialogisa da sazogadoebrivi azris gamoxatvis saTanado kul-
turis ararseboba. cxadia, rom `barikaduli~ fsiqologiis iseTi gamov-
linebebi, rogoricaa: uapelacio wayrueba, sawinaaRmdego mosazrebebis Seu-
wynarebloba da sxva, SeuTavsebelia azrisa da sityvis namdvili Tavisufleb-
is damkvidrebasTan.

miuxedavad imisa, rom sulac ar vamcireb pozitiur rols, romelsac
asrulebs moqalaqis ufleba Tavisuflad gamoxatos sakuTari azri, mainc
aRvniSnav, rom saqarTvelos sinamdvilisaTvis damaxasiaTebeli politikuri
daZabulobis pirobebSi SeimCneva daSorebis tendencia samarTlis normasa
da misi realizaciis praqtikas Soris. sinamdvileSi sityvis Tavisufleba
xSirad icvleba demagogiiT, politikanobiT da gansxvavebuli azris daTr-
gunviTac ki. udavoa erTi: aseTi pluralizmi Seuracxmyofelia formirebis
procesSi myofi samoqalaqo sazogadoebisaTvis. demokratiul saxelmwifo-
Si administraciuli SezRudvebisagan Tavisufali presa valdebulia mSvi-
dobisa da stabilurobis SenarCunebisaTvis ixelmZRvanelos zneobrivi im-
perativebiT da mkafio zRvari gaavlos gansxvavebuli azris daTrgunvasa
da kanonSi dafiqsirebuli akrZalvebis demonstratiul darRvevas Soris.

aqedan gamomdinareobs daskvna, rom ar SeiZleba azrisa da sityvis
Tavisuflebis diskreditacia: demokratia da pluralizmi sazogadoebam
unda iswavlos. zneobrivad janmrTeli, samoqalaqo Rirsebis mflobeli sa-
zogadoebisaTvis damaxasiaTebelia urTierTgageba, urTierTdaTmoba da
kompromisis Ziebisadmi swrafva ukiduresi Sexedulebebis gamomxatvelebs
Soris. civilizebul saxelmwifoSi sazogadoebriv-politikuri diskusiis msv-
lelobisas aravis aqvs ufleba sxvas ZaliT moaxvios Tavs sakuTari mosazrebe-
bi, Ziri gamouTxaros samoqalaqo sazogadoebis demokratiul principebs.

Tu zemoaRniSnuls mxedvelobaSi miviRebT, ismis bunebrivi kiTxva:
SeiZina Tu ara saqarTveloSi sityvis Tavisuflebam Seuqcevadi xasiaTi? mi-
uxedavad imisa, rom arsebobs udavod pozitiuri winsvla am mimarTulebiT,
jerjerobiT ar aris safuZveli vamtkicoT, rom istoriuli revanSisa da
adre arsebuli wesebis restavraciis problema saqarTveloSi, evropuli
post-socialisturi qveynebisagan gansxvavebiT, sabolood moxsnilia. ar
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SeiZleba gamovricxoT damuxruWebis albaToba sityvis Tavisuflebis gan-
viTarebis gzaze, risi saSiSroebac namdvilad arsebobs.8

cxadia, rom sazogadoebaSi, romelsac ar axasiaTebs politikuri da sa-
marTlebrivi simwifisa da zneobriobis maRali done, nebismieri demokra-
tiuli meqanizmi, Tavisufali presis CaTvliT, SeiZleba gamoyenebul iqnes
arademokratiuli miznebiT. rogorc aRniSnavda p. novgorodcevi,
demokratiis buneba da upiratesoba swored isaa, rom is Tavisi Semwynare-
blobiT uxsnis sivrces iseT mimarTulebebs, romlebic eswrafvian missave
uaryofas.9

Tumca mainc vfiqrob, rom saqarTvelo gavida im gzaze, romelic emTx-
veva zogadcivilizebuli ganviTarebis veqtors. aranakleb mniSvnelovania,
rom saqarTvelos moqalaqeebi iwyeben ara mxolod sityvis Tavisuflebis,
rogorc umaRlesi Rirebulebis, aRqmas, aramed imis gacnobierebasac, rom
sazogadoebriv-politikur cxovrebaSi aqtiuri da Segnebuli monawileoba
ZiriTadad SesaZlebelia mxolod iq, sadac moqalaqis ufleba, Tavisuflad
gamoxatos Tavisi azrebi, garantirebulia kanoniT.

pozitiuri cvlilebebi sazogadoebriv cnobierebaSi mowmobs imasac,
rom kanoniT garantirebuli sityvis Tavisufleba TavisTavad axdens mo-
qalaqis damoukidebeli azrovnebisa da calkeuli individis socialuri pa-
suxismgeblobis grZnobis kultivirebas, riTac amaRlebs sazogadoebis
politikur kulturas da aCvevs mas azris Tavisuflebas. gvqondes swori
warmodgena sityvis Tavisuflebaze, niSnavs cxadad warmovidginoT, rom is
aris faqtori, romelic axdens saxelmwifos bunebis gansazRvras. azrisa da
sityvis realur Tavisuflebas SeuZlia ara mxolod agvacilos totalitaru-
li politikuri sistemisaken mibruneba, aramed aseve mniSvnelovanwilad
xeli Seuwyos demokratiuli samoqalaqo sazogadoebis formirebas, Seqmnas
stabiluri pirobebi misi SenarCunebisa da ganmtkicebisaTvis.

8 sakmarisia gavixsenoT telekompania `rusTavi 2~-Tan dakavSirebuli sakmaod
gaxmaurebuli SemTxveva.
9 Ì. Íîâãîðîäöåâ, Îá îáùåñòâåííîì èäåàëå, Ì., 1991.
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sicocxlis ufleba fetusisTvis

laSa WeliZe

`erTi adamianis ufleba _ gaikeTos aborti,

_ aris meore adamianis sicocxlis uflebis darRveva”.1

jon t. nunani

1. Sesavali

saqarTvelos prezidentis 1999 wlis 28 ianvris #59 gankargulebiT,
janmrTelobisa da socialuri dacvis saministros2 daevala kanonproeqtis
momzadeba orsulobis xelovnurad Sewyvetis Sesaxeb, ris safuZvelzec
aRniSnulma saministrom SeimuSava kanonproeqti.

kanonproeqtis mixedviT, orsulobis xelovnurad Sewyveta daSvebu-
lia orsulobis pirveli 12 kviris ganmavlobaSi upirobod, orsulis sur-
vilisamebr; orsulobis 12-22 kviris ganmavlobaSi _ mxolod samedicino da
socialuri Cvenebebis mixedviT, xolo 22 kviraze xangrZlivi fexmZimobisas
_ mxolod maSin, rodesac orsuloba an mSobiaroba safrTxes uqmnis qalis
janmrTelobasa da sicocxles, an dadgenilia nayofis mZime paTologia, se-
riozuli fizikuri defeqti.

sakiTxi - aris Tu ara embrioni/fetusi3 uflebebis matarebeli da aqvs
Tu ara mas specialuri dacvis ufleba _ xSirad kamaTis sagani xdeba mec-
nierebsa da praqtikosebs Soris.4 abortTan dakavSirebuli problemebi da
embrioni/fetusis dacva mraval qveyanaSi sadavo sakiTxad iTvleba.5

cxadia, am problemasTan mimarTebiT arc saqarTveloa gamonaklisi. yove-
live zemoaRniSnulidan gamomdinare, mizanSewonilia ganvixiloT fetusis
sicocxlis uflebasTan dakavSirebuli sakiTxebi saqarTvelos kanonmde-
blobisa da saerTaSoriso samarTlis mixedviT.

2. fetusis sicocxlis uflebasTan dakavSirebuli adamianis

uflebaTa saerTaSoriso normebi

2.1. sicocxlis ufleba
sicocxlis uflebis Tanamedrove definicias safuZveli Caeyara XVI I

saukunis bolosa da XVI I I saukunis dasawyisSi. am droisaTvis adamianis ufleba-

1 John T. Noonan, (Ed.), The Morality of Abortion, Legal and Historical Perspectives, 1970, xvii.
2 2002 wlis 5 seqtembris mdgomareobiT xsenebul saministros ewodeba Sromis,
janmrTelobisa da socialuri dacvis saministro.
3 ganviTarebis stadiis pirveli 8 kviris ganmavlobaSi daubadebel bavSvs ewodeba embri-
oni, xolo fexmZimobis darCenil dros _ fetusi. C. Clayman, The Human Body, 1999, 200.
4 L. Rehof, in: G. Alfredsson, A. Eide (Eds.), The Universal Declaration of Human Rights. A Common
Standard of Achievement, 1999, 95.
5 S.J. Frankowski & G.F. Cole (Eds.) Abortion and Protection of the Human Fetus, 1987, xv.
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Ta koncefcia Camoyalibda bunebiT samarTalze dayrdnobiT, romlis Tanax-
mad, adamians aqvs xelSeuvali uflebebi, maT Soris aris sicocxlis ufleba.6

adamianis uflebaTa saerTaSoriso samarTlis normebidan sicocxlis
ufleba miiCneva yvelaze fundamentur uflebad, sxva danarCeni misgan ga-
momdinareobs. sicocxlis ufleba rom ar iyos, maSin adamianis danarCen
uflebaTa arsebobas azri ar eqneboda.

mravali saerTaSoriso aqti aRiarebs sicocxlis uflebas adamianis Zir-
iTad, xelSeuval uflebad. adamianis uflebaTa komitetma samoqalaqo da
politikur uflebaTa saerTaSoriso paqtis me-6 muxlTan dakavSirebiT ga-
nacxada, rom ̀ sicocxlis ufleba uzenaesi uflebaa, romlis darRvevac TviT
sagangebo mdgomareobis drosac ki dauSvebelia~.7 sicocxlis ufleba aris
saerTaSoriso CveulebiTi samarTlis norma.8 mecnierebi mas saerTaSoriso
samarTlis imperatiul normad miiCneven.9

sicocxlis uflebis ZiriTadi saerTaSoriso standartebi mocemulia
adamianis uflebaTa sayovelTao deklaraciis me-3 muxlSi, samoqalaqo da
politikur uflebaTa saerTaSoriso paqtis me-6 muxlSi, adamianis ufleba-
Ta evropis konvenciis me-2 muxlSi, adamianis uflebaTa amerikis konvenciis
me-4 muxlsa da adamianisa da xalxis uflebaTa afrikis qartiis me-4 muxlSi.10

2.1.1. adamianis uflebaTa sayovelTao deklaracia

adamianis uflebaTa sayovelTao deklaracia miRebul iqna 1948 wlis 10
dekembers gaeros generaluri asambleis mier. sayovelTao deklaraciaSi
asaxulma fundamenturma principebma gavlena moaxdina mravali qveynis
kanonmdeblobaze, rac am saerTaSoriso aqtis umniSvnelovanes rolze
metyvelebs.

adamianis uflebaTa sayovelTao deklaraciis me-3 muxlis Tanaxmad,
`yvelas aqvs sicocxlis, Tavisuflebisa da usafrTxoebis ufleba~.11

deklaraciis travaux préparatoires12 dros zogierTma saxelmwifom (mag.,
Cile, libia) warmoadgina Sesabamisi muxlis proeqti, romlis Tanaxmad, dek-
laracia iTvaliswinebda sicocxlis uflebis dacvas Casaxvis momentidan.
zogierTi qveyana, maT Soris dania, aSS da sabWoTa kavSiri, xsenebuli mux-

6 A. Redelbach, Protection of the Right to Life by Law and by Other Means, in: B.G. Ramcharan (Ed.),
The Right to Life in International Law – International Studies in Human Rights, 1985, 182.
7 iqve, 184.
8 B.G. Ramcharan, The Concept and Dimensions of the Right to Life, in: B.G. Ramcharan (Ed.), The
Right to Life in International Law – International Studies in Human Rights, 1985, 3.
9 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary, 1993, 104. A. Redelbach,
Protection of the Right to Life by Law and by Other Means, in: B.G. Ramcharan, (Ed.), The Right to Life
in International Law – International Studies in Human Rights, 1985, 185.
10 B.G. Ramcharan, ”The Concept and Dimensions of the Right to Life”, in B.G. Ramcharan, ed., The
Right to Life in International Law – International Studies in Human Rights, Martinus Nijhoff Publishers,
1985, 2-3.
11 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 28.
12 mosamzadebeli samuSaoebi (frang.).
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lis proeqts ar daeTanxma im sababiT, rom bevr qveyanas ar gaaCnia abortis
Sesaxeb kanonebi. deklaracia ki mxolod da mxolod im Sinaarss unda Sei-
cavdes, romelic gaerTianebuli erebis organizaciis yvela wevri qveyni-
saTvis iqneba misaRebi.

2.1.2. samoqalaqo da politikur uflebaTa saerTaSoriso paqti

samoqalaqo da politikur uflebaTa saerTaSoriso paqti Seicavs e.w.
`pirveli Taobis~ adamianis uflebebs, romlebmac umravlesi saxelmwifos
Sida kanonmdeblobaSi, rogorc XVI I I da XIX saukuneebSi grandiozuli rev-
oluciebis Sedegebma, hpova asaxva.13 samoqalaqo da politikur uflebaTa
saerTaSoriso paqti miRebul iqna 1966 wels. igi ZalaSi Sevida 1976 wels.14

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-6 muxlis
pirveli punqtis mixedviT, yvela adamians aqvs sicocxlis Tandayolili
ufleba, rac imas niSnavs, rom sicocxlis ufleba saxelmwifos mier ki ar
aris miniWebuli, aramed adamianis ganuyofeli nawilia.

gaerTianebuli erebis organizaciis adamianis uflebaTa komitets,
samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-6 muxlze ga-
keTebuli ori komentaridan arc erTSi ar uxsenebia daubadebeli bavSvis
sicocxlis ufleba. komitetis zogierTma wevrma aRniSna, rom abortis Tema
paqtis xelmomwer saxelmwifoebSi metad sadavoa da amitom me-6 muxliT Seu-
Zlebelia zemoaRniSnuli sakiTxis gadawyveta. adamianis uflebaTa komite-
tis wevrebma abortTan dakavSirebuli sakiTxis gadawyveta miandes saxelm-
wifoebs.

zogierTma qveyanam gaakeTa daTqma, romlis Tanaxmad, samoqalaqo da
politikur uflebaTa saerTaSoriso paqts sicocxlis ufleba unda daecva
Casaxvis momentidan. zogierTi qveynis poziciiT, paqtis Tanaxmad, sicocx-
lis uflebis dacva unda daiwyos ara Casaxvis, aramed dabadebis momentidan.15

aRsaniSnavia is faqti, rom generaluri asambleis mesame komitetSi samo-
qalaqo da politikur uflebaTa saerTaSoriso paqtis proeqtze muSaobisas
zogierTma saxelmwifom warmoadgina damateba, rac paqtis me-6 muxlSi si-
tyvebis _ ̀ Casaxvis momentidan~, warumatebeli cda aRmoCnda, xolo aRniS-
nuli sityvebis uaryofis ZiriTadi mizezebi Semdegi iyo:

1. saxelmwifos ar SeuZlia Casaxvis momentis gansazRvra da, maSasadame,
mas ar SeuZlia daiwyos fetusis sicocxlis dacva;

2. am sakiTxTan dakavSirebiT Sidasaxelmwifoebrivi regulireba sxva-
dasxva saxelmwifoSi mniSvnelovnad gansxvavdeba.

saerTaSoriso paqtis me-6 muxlTan dakavSirebiT arsebobs samedicino,
eTikuri da iuridiuli xasiaTis uamravi principuli problema, rac, erTi

13 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary, 1993, xvii.
14 iqve, gv. xxi.
15 J. Nieuwenhove, Abortion: A Life for Unborn Children?, in: E. Verhellen (Ed.), Monitoring Children’s
Rights, 1996, 786.
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mxriv, adamianis sicocxlis definiciaSi, mis dasawyissa da dasasrulSi,
xolo, meore mxriv, _ saxelmwifos mier sicocxlis uflebis uzrunvely-
ofis gansazRvraSi gamoixateba.

zemoxsenebulTan dakavSirebiT adamianis uflebaTa komiteti ̀ aRniS-
navs, rom mizanSewonili iqneboda paqtis xelmomweri saxelmwifoebis mxri-
dan yvela im SesaZlo pozitiuri RonisZiebis gatareba, romelic xels Seuw-
yobs sicocxlis koeficientis gazrdas~.16

2.1.3. adamianis uflebaTa evropis konvencia

adamianis uflebaTa evropis konvencia miRebul iqna 1950 wels, xolo
ZalaSi Sevida 1953 wlis 3 seqtembers.17 konvenciis preambulaSi aRniSnulia,
rom igi SemuSavda, raTa sawyisi nabijebi gadaedga sayovelTao deklaraciiT
gaTvaliswinebuli konkretuli uflebebis koleqtiuri SesrulebisaTvis.18

evropis konvenciis me-2 muxlis pirveli punqtiT, ̀ yvela adamianis sic-
ocxlis ufleba kanoniT unda iqnes daculi.~19

zogierTi eqsperti aRniSnavs, rom adamianis uflebaTa evropis komi-
siam Tavi Seikava abortis konteqstSi sicocxlesTan dakavSirebiT raime
definiciis gakeTebisagan. maTi azriT, evropis konvenciam samarTlianad
gamoxata TavSekaveba abortis yvela saqmesTan dakavSirebiT da man kanonm-
debels dautova Sesabamisi normebis CamoyalibebisaTvis Tavisufali qmede-
bis ufleba. komisiis wevrTa SexedulebiT, es midgoma, rac gamoixateba imiT,
rom am sakiTxis irgvliv arsebobs azrTa sxvadasxvaoba _ erTi mxriv, iTval-
iswinebs qalTa interesebs, xolo, meore mxriv, _ daubadebeli bavSvis sa-
marTlebrivi dacvis saWiroebas.

cnobili mecnieri m. novaki aRniSnavs, rom aqvs Tu ara daubadebel bavS-
vs sicocxlis ufleba, konvenciiT ar aris gadawyvetili.20 misi azriT, adami-
anis uflebaTa evropis konvenciis me-2 muxli ar iZleva imis konkretul
gansazRvrebas, Tu ra etapze iwyeba sicocxlis dacva.21

van daikisa da van hufis argumentis Tanaxmad, Sesityveba _ `yvela ad-
amiani~, ar gamoricxavs imas, rom me-2 muxli icavs daubadebeli arsebis sic-
ocxles. maTi azriT, Tu evropis konvenciis me-2 muxli moicavs fetusis si-
cocxlis dacvas, maSin abortus provocatus22 unda aikrZalos, xolo abortis
gakeTebisaTvis dawesdes sisxlissamarTlebrivi pasuxismgebloba.23

16 H. Kabaalioglu, The Obligation to Respect and to Ensure the Right to Life, in: B.G. Ramcharan (Ed.),
The Right to Life in International Law – International Studies in Human Rights, 1985, 180.
17 A.H. Robertson & J.G. Merrills, Human Rights in the World, 1993, 104.
18 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 81.
19 iqve, gv. 82.
20 E. Shorts & C. de Than, Civil Liberties - Legal Principles of Individual Freedom, 1998, 445.
21 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary, 1993, 123.
22 provocirebuli aborti (laT).
23 P. van Dijk & G.J.H. van Hoof, Theory and Practice of the European Convention on Human Rights,
1998, 301.
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aqve aRsaniSnavia, rom adamianis uflebaTa evropis sasamarTlos jer
ar miuRia gadawyvetileba imis Sesaxeb, icavs Tu ara konvenciis me-2 muxli
daubadebel bavSvs.24

2.1.4. adamianis uflebaTa amerikis konvencia

adamianis uflebaTa amerikis konvencia miRebul iqna 1969 wlis 22 noem-
bers. igi ZalaSi Sevida 1978 wlis 18 ivliss.25

adamianis uflebaTa saerTaSoriso samarTlis dokumentTa Soris mx-
olod da mxolod adamianis uflebaTa amerikis konvencia gvevlineba Casax-
vis momentidan sicocxlis uflebis udavo damcvelad.26

amerikis konvenciis me-4 muxlis Tanaxmad, ̀ yvela adamians aqvs Tavisi
sicocxlis pativiscemis ufleba. aRniSnuli ufleba daculia Casaxvis mo-
mentidan”.27

zogierTi mecnieris azriT, amerikis konvenciis me-4 muxli zogadad
icavs sicocxlis uflebas Casaxvis momentidan.28 San Jose-s sesiis dros, sa-
dac abortis sakiTxs ganixilavdnen, moxda imis aRiareba, rom sityva
`zogadad~ SemdgomSi am konvenciis xelmomwer saxelmwifoebs Riad utovebs
SesaZleblobas, rom konvenciis xelmomwerma ama Tu im saxelmwifom Tavis
Sidasaxelmwifoebriv kanonmdeblobaSi `abortis yvelaze gamokveTili
SemTxvevebi~ Seitanos. rac Seexeba im sakiTxis Sefasebas, ewinaaRmdegeba
Tu ara abortis gakeTeba konvenciis me-4 muxlis standartebs, saWiroa imis
gaTvaliswineba, Tu ra garemoebebSi keTdeba aborti. amis magaliTad Sei-
Zleba moviyvanoT adamianis uflebaTa interamerikuli komisiis gadaw-
yvetileba saqmeze - Baby Boy (1981 weli). komisiam xsenebul saqmesTan dakav-
SirebiT gadawyvita, rom kvalifikacia Seicavs abortis daSvebas, inter alia,
dedis sicocxlis dasacavad da gaupatiurebis SemTxvevaSi.29

unda aRiniSnos, rom komisiis Sexedulebis gaTvaliswineba am metad sa-
davo sakiTxze ar aris iuridiulad savaldebulo. am TavSi ganxiluli saer-
TaSoriso aqtebidan gamomdinare bundovania, icavs Tu ara saerTaSoriso
samarTali dabadebamde sicocxlis uflebas. unda aRiniSnos, rom maTgan
gansxvavebiT, adamianis uflebaTa amerikis konvenciis me-4 muxli sityve-
biT _ `Casaxvis momentidan~, naTlad asaxavs daubadebeli bavSvis sicocx-
lis uflebis dacvas. aqedan gamomdinare, eWvgareSea is faqti, rom amerikis
konvencia icavs sicocxlis uflebas Casaxvis momentidan, da adamianis ufle-
baTa amerikis konvenciis CarCoebSi embrions/fetuss aqvs sicocxlis ufleb-
is damcavi meqanizmi.

24 P. Leach, Taking a Case to the European Court of Human Rights, 2001, 113.
25 A.H. Robertson & J.G. Merrills, Human Rights in the World, 1993, 165.
26 L. Rehof, in: G. Alfredsson & A. Eide (Eds.), The Universal Declaration of Human Rights. A Common
Standard of Achievement, 1999, 95.
27 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instru-
ments1997, 156.
28 M. Nowak, UN Covenant on Civil and Political Rights – CCPR Commentary, 1993, 123.
29 S. Detrick, A Commentary on the United Nations Convention on the Rights of the Child, 1999, 133.
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2.1.5. adamianisa da xalxis uflebaTa afrikuli qartia

1981 wels afrikis gaerTianebis organizaciis saxelmwifoebisa da
mTavrobis meTaurTa asambleam miiRo adamianisa da xalxis uflebaTa af-
rikuli qartia, romelic ZalaSi Sevida 1986 wlis 21 oqtombers.30

adamianisa da xalxis uflebaTa afrikis qartiis me-4 muxlis Tanaxmad,
`adamianebi xelSeuxebelni arian. yvela adamians miniWebuli unda hqondes
Tavisi sicocxlis dafasebisa da pirovnebis xelSeuvalobis ufleba.~31

afrikuli qartia gamoxatavs am kontinentis tradiciebsa da Rirebule-
bebs. es ukanaskneli erTaderTia adamianis uflebaTa yvela im saerTaSoriso
instrumentTa Soris, romlebic uflebebTan erTad valdebulebebsac acx-
adebs. afrikuli qartia iTvaliswinebs fundamentur princips, romlis
Tanaxmad: `yvela adamians miniWebuli unda hqondes Tavisi sicocxlis pa-
tiviscemis ufleba.~32

qartia mimarTulia `sicocxlis dacvisaken~ da saxelmwifoebisagan
moiTxovs yvela adamianis sicocxlis uflebis dacvas. aRsaniSnavia, rom
afrikuli qartiis me-4 muxli icavs sicocxlis uflebas Casaxvis momentidan,
adamianis sicocxleze raime konkretuli miniSnebis gareSe.

2.1.6. bavSvis uflebaTa konvencia

bavSvis uflebaTa konvencia miRebul iqna gaeros generaluri asambleis
mier 1989 wlis 20 noembers, xolo ZalaSi Sevida 1990 wlis 2 seqtembers.33

bavSvis uflebaTa konvenciis preambulis me-9 abzacSi aRniSnulia Sem-
degi: ̀ viTvaliswinebT ra bavSvis uflebaTa deklaraciaSi aRniSnuls, bavS-
vi, misi fizikuri da gonebrivi moumwifeblobis gamo, saWiroebs specialur
dacvasa da zrunvas, Sesabamisi samarTlebrivi dacvis CaTvliT, rogorc da-
badebamde, aseve dabadebis Semdgom periodSi.”.34

bavSvis uflebaTa konvenciis travaux préparatoires adasturebs, rom pre-
ambulis me-9 abzacTan dakavSirebiT didi debatebi gaimarTa, gansakuTre-
biT ki Semdegi sityvebis irgvliv: `rogorc dabadebamde, aseve dabadebis
Semdgom.~ erTi mxriv, delegatebis didma nawilma mxari dauWira 1959 wlis
gaeros bavSvis uflebaTa deklaraciis koncefciis SenarCunebas. meore
mxriv, zogierTma delegatma gamoTqva azri, rom daubadebeli bavSvi jer ar
warmoadgens im adamians, visi uflebebic dacul unda iqnes. miuxedavad amisa,
delegatebis garkveulma nawilma moiTxova maTi azris gaTvaliswineba, rac

30 H. Steiner & P. Alston, International Human Rights in Context: Law, Politics, Morals, 1996, 689.
31 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 192.
32 A. Redelbach, Protection of the Right to Life by Law and by Other Means, in: B.G. Ramcharan (Ed.),
The Right to Life in International Law Law – Internatiioanl Studies in Human Rights, 1985, 204.
33 A. Lopatka, The Rights of the Child are Universal: The Perspective of the UN Convention on the Rights
of the Child, in: M. Freeman & P. Veerman (Eds.), The Ideologies of Children’s Rights, 1992,  48.
34 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 280.
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gamoixata imiT, rom konvenciam ar unda gaukeTos ignorireba im metad mniS-
vnelovan sakiTxs, rasac daubadebeli bavSvis uflebebi hqvia.

sabolood, SeTanxmebis safuZvelze moxda 1959 wlis gaeros bavSvis
uflebaTa deklaraciis Sesabamisi nawilis citireba bavSvis uflebaTa kon-
venciis preambulis me-9 abzacSi.

zogierTi mecnieri aRniSnavs, rom fetusi, rogorc daubadebeli bavS-
vi, ̀ bavSvis uflebaTa deklaraciaSi~ ganxilulia rogorc bavSvi: ̀ mas eniWe-
ba ufleba gaizardos da ganviTardes. bavSvi da misi deda uzrunvelyofili
unda iyvnen specialuri zrunviTa da dacviT, dabadebamde da dabadebis
Semdgomi periodis ganmavlobaSi adekvaturi zrunvis CaTvliT~.

gaerTianebuli erebis organizaciis mier bavSvis statusis ganm-
sazRvrel aT principSi cneba ̀ bavSvi~ moicavs bavSvs saSvilosnoSic. ̀ maSin,
rodesac bavSvi unda iyos `pirvelTa rigSi~, mas ar unda eqceodnen gulg-
rilad, masze unda zrunavdnen dabadebamde, raTa ar moxdes dedis survil-
isamebr bavSvis sicocxlis xelyofa.35 yovelive zemoaRniSnulidan gamom-
dinare, msoflios civilizebuli erebis umetesobam gaiTavisa, rom arseba
dabadebamde iTvleba ̀ bavSvad~, romelsac samarTlebrivi dacva sWirdeba.

bavSvis uflebaTa konvenciis pirveli muxlis Tanaxmad, winamdebare
konvenciis miznebisaTvis ̀ bavSvi” gulisxmobs Tvramet wels miuRwevel pirs.
amasTan, konvenciis pirveli muxliT, saxelmwifos SeuZlia gansazRvros, rom
bavSvobis periodi iwyeba ara dabadebis, aramed Casaxvis momentidan.36

bavSvis uflebaTa konvenciis ratifikaciis dros argentinam gaakeTa
daTqma, romlis mixedviT, ̀ pirveli muxli imgvarad unda iqnes ganmartebu-
li, rom ̀ bavSvi” niSnavdes yvela adamians Casaxvis momentidan 18 wlis asaka-
mde~.37 Tu saerTaSoriso konvenciis teqsti sityvasityviT ganimarteba, Sei-
Zleba imis mtkiceba, rom konvenciis pirveli muxliT gaTvaliswinebuli cneba
_ ̀ adamiani~, gagebul unda iqnes sicocxled, romelic Casaxvis momentidan
iwyeba. zemoaRniSnulidan gamomdinare, konvenciis Tanaxmad, bavSvobis
dasawyisi konvenciis TiToeulma xelmomwerma saxelmwifom Sidasaxelmwi-
foebrivi kanonmdeblobiT unda gansazRvros.

bavSvis uflebaTa konvenciis me-6 muxlis Tanaxmad, `konvenciis xel-
momweri saxelmwifoebi aRiareben, rom yvela bavSvs aqvs sicocxlis Tan-
dayolili ufleba. konvenciis xelmomwerma saxelmwifoebma maqsimalurad
maRal doneze unda moaxdinon bavSvis gadarCenisa da ganviTarebis uzrun-
velyofa.~38

bavSvis uflebaTa konvenciis me-6 muxli icavs sicocxlis uflebas,
daubadebeli adamianis sicocxleze raime konkretuli miTiTebis gareSe.

35 D. Louisell & J. Noonan, Constitutional Balance, in: J. Noonan (Ed.), The Morality of Abortion, Legal
and Historical Perspectives, 1970, 260.
36 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 280.
37 S. Detrick, A Commentary on the United Nations Convention on the Rights of the Child, 1999, 53.
38 G. Melander & G. Alfredsson (Eds.), The Raoul Wallenberg Compilation of Human Rights Instruments,
1997, 281.
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2.2. aqvs Tu ara fetuss sicocxlis ufleba?

rogorc ukve aRiniSna, sakiTxi, aqvs Tu ara fetuss sicocxlis ufleba,
metad sadavo problemaa.39 faqtobrivad, abortTan dakavSirebuli sakiTxe-
bi cxadyofs, rom kanoniT SeuZlebelia sicocxlis ganviTarebis procesis
gansazRvra da mas ar ZaluZs moaxdinos diferenciacia imaT Soris, Tu ra
aris daSvebuli da ra ar aris akrZaluli.40

ekuTvnis Tu ara fetuss sicocxlis ufleba, abortebis irgvliv Seqm-
nil debatebTan dakavSirebiT erT-erTi umniSvnelovanesi sakiTxia. fetu-
sis sicocxlis mxardamWerTa argumentiT, fetusi aris cocxali arseba. Tu
fetusi cocxali arsebaa, mas aqvs sicocxlis ufleba.41

yvelaze fundamenturi sakiTxi, romelic kacobriobis xangrZlivi is-
toriis manZilze saWiroebs pasuxis gacemas, aris is, Tu rogor unda gan-
isazRvros arsebis adamianoba. abortis momxreTa azriT, embrioni/fetusi
sazogadoebis mier ar aris miRebuli adamianad, mas ar ZaluZs daamyaros
urTierToba sxvasTan, amitomac igi ar aris sazogadoebis wevri.

cxadia, rom ama Tu im arsebis adamianad aRiarebisaTvis ar aris saWiro
sazogadoebis mier misi aRiareba. adamianobis SezRudvisa da garkveuli
jgufebis gamoyofis nebismieri cda warmoSobs iseTi Zalauflebisa da pre-
cedentis Seqmnis saSiSroebas, romelic saSualebas miscems sazogadoebis
makontrolebel jgufebs gamoyon sxva jgufebi mxolod maTTvis miRebuli
standartebis mixedviT.

`sicocxlis uflebis sakiTxi ganekuTvneba samarTlebriv sferos,
romelic moicavs periods Casaxvis momentidan adamianis gardacvalebam-
de.~42 zogierTi mecnieris azriT, is mtkicebuleba, romlis Tanaxmadac ad-
amianis sicocxle Casaxvis momentidan iwyeba, sruli WeSmaritebaa.43

3. fetusis sicocxlis uflebis samarTlebrivi dacva

saqarTveloSi

3.1. didi sjulis kanoni

saqarTvelos konstituciiT, qarTveli eri `aRiarebs marTlmadide-
bluri eklesiis gansakuTrebul rols saqarTvelos istoriaSi~.44 aqedan ga-
39 J. van Nieuwenhove, Abortion: A Life for Unborn Children?, in: E. Verhellen (Ed.), Monitoring Chil-
dren’s Rights, 1996, 785. A. Redelbach, Protection of the Right to Life by Law and by Other Means, in:
B.G. Ramcharan (Ed.), The Right to Life in International Law Law – Internatiioanl Studies in Human
Rights, 1985, 197-198.
40 J. van Nieuwenhove, Abortion: A Life for Unborn Children?, in: Eugeen Verhellen (Ed.), Monitoring
Children’s Rights, 1996, 785.
41 iqve, 791.
42 L. Rehof, in: G. Alfredsson & A. Eide (Eds.), The Universal Declaration of Human Rights. A Common
Standard of Achievement, 1999, 94.
43 K. Baier, When does the Right to life begin? in: J. Pennock & J. Chapman (Eds.), Human Rights, 1981,
201. J. Noonan, An Almost Absolute Value in History, in: J. Noonan (Ed.), The Morality of Abortion:
Legal and Historical Perspectives, 1970, 57. A. Redelbach, Protection of the Right to Life by Law and
by Other Means, in: B.G. Ramcharan (Ed.), The Right to Life in International Law Law – Internatiioanl
Studies in Human Rights, 1985, 198.
44 saqarTvelos konstitucia, 1995, I Tavi, zogadi nawili, me-9 muxli.
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momdinare, metad mniSvnelovani unda iyos, Tu rogor aregulirebs am sak-
iTxs didi sjulis kanoni:

msoflios meeqvse krebis 91-e kanonis, ankviriis adgilobrivi krebis
21-e kanonisa da basili didis I I da VI I I kanonebis Tanaxmad: ̀ dedani, romlebic
mucelSi klaven Cvils, kacismkvlelebi arian da kacismkvlelis kanoniTve
unda daisajon”.45

3.2. saqarTvelos konstitucia

konstituciuri samarTlis socialisturi doqtrina did mniSvnelobas
ar aniWebda moqalaqeebis uzrunvelyofas adamianis uflebaTa dacvis
meqanizmiT. miuxedavad amisa, sabWoTa doqtrina, ZiriTadad, yuradRebas
amaxvilebda ara samoqalaqo da politikur, aramed ekonomikur, socialur
da kulturul uflebebze. swored amitomac ar aris gasakviri, rom social-
isturi qveynebis konstituciebi jer ekonomikur, socialur da kulturul
uflebebs gansazRvraven, xolo amis Semdeg _ samoqalaqo da politikur
uflebebs.

saqarTvelos 1995 wlis konstituciam uaryo socialisturi doqtrinis
principebi da yvela ufleba (rogorc ekonomikuri, socialuri da kultu-
ruli, ise samoqalaqo da politikuri) TanabarmniSvnelovnad aRiara.

saqarTvelos konstituciis me-15(1) muxlis Tanaxmad, `sicocxle ad-
amianis xelSeuvali uflebaa da mas icavs kanoni~. amasTan aRsaniSnavia, rom
saqarTvelos konstituciis me-15(1) muxli sicocxlis uflebas icavs fetu-
sis sicocxlis uflebis dacvaze raime konkretuli miTiTebis gareSe. amit-
omac Zalze mniSvnelovania saqarTvelos sasamarTloTa roli imis dadgena-
Si, icavs Tu ara konstituciis me-15(1) muxli fetusis sicocxlis uflebas.

3.3. kanonproeqti orsulobis xelovnurad Sewyvetis Sesaxeb

rogorc dasawyisSi aRiniSna, kanonproeqti orsulobis xelovnurad
Sewyvetis Sesaxeb saqarTvelos prezidentis 1999 wlis 28 ianvris #59 gan-
kargulebis Tanaxmad, moamzada saqarTvelos janmrTelobisa da socialuri
dacvis saministrom.

kanonproeqtis ganmartebiT baraTSi misi avtorebi aRniSnaven, rom ̀ re-
produqciuli sferos sakanonmdeblo uzrunvelyofa civilizebuli qvey-
nebis samarTlebrivi sistemis erT-erTi mniSvnelovani Semadgeneli da, amave
dros, rTuli da winaaRmdegobrivi SexedulebebiT aRsavse nawilia. es sru-
lad exeba orsulobis xelovnurad Sewyvetis sakanonmdeblo regulire-
basac.~ ganmartebiT baraTSi aseve aRiniSneba, rom eTikur da samarTlebriv
normebSi odiTganve arsebul azrTa sxvadasxvaobas fexmZime qalisa da nay-
ofis interesebis konfliqtamde mivyavarT.

kanonproeqtis Tanaxmad, orsulobis xelovnurad Sewyveta daSvebu-
lia: orsulobis pirveli 12 kviris ganmavlobaSi _ upirobod, orsulis sur-

45 didi sjulis kanoni, msoflios meeqvse kreba: 91-e kanoni; ankviriis adgilobrivi
kreba: 21-e kanoni; basili didis kanonebi: II da VIII., Tb., 1975, gv. 240, 401, 475, 479.
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vilisamebr, xolo orsulobis 12-22 kviris ganmavlobaSi _ mxolod samedi-
cino da socialuri Cvenebebis mixedviT (romelTa CamonaTvalic mocemulia
kanonproeqtSi), 22 kviraze xangrZlivi fexmZimobisas _ mxolod maSin, rode-
sac orsuloba da mSobiaroba safrTxes uqmnis qalis janmrTelobasa da sic-
ocxles, an dadgenilia nayofis mZime paTologia, seriozuli fizikuri de-
feqti, rac SemdgomSi mniSvnelovnad imoqmedebs bavSvis fizikur da fsi-
qikur ganviTarebaze.

`orsulobis xelovnurad Sewyvetis Sesaxeb~ kanonproeqtis zogadi
debulebebis Tanaxmad, ̀ es kanoni awesrigebs urTierTobebs fizikur da iu-
ridiul pirebs Soris orsulobis Sewyvetis Sesaxeb gadawyvetilebis miReb-
isa da orsulobis xelovnurad Sewyvetis proceduris Catarebisas, icavs,
erTi mxriv, qalis janmrTelobasa da sicocxles, xolo meore mxriv _ nay-
ofis sicocxles.~

ganmartebiT baraTSi kanonproeqtis avtorebi aRniSnaven, TiTqos ̀ sa-
zogadoebam gamonaxa Sualeduri gza~, rac ar unda Seesabamebodes sazoga-
doebis Sexedulebas am metad problematur sakiTxze. im periodSi, rode-
sac xsenebul proeqtze mimdinareobda muSaoba, sazogadoebam gamoTqva uk-
mayofileba imasTan dakavSirebiT, rom kanonproeqtis avtorebma ar gaiTval-
iswines sazogadoebis, inter alia, eqimebis Sexeduleba, metic, sazogadoebis
azriT, aborti danaSaulad aris miCneuli, es koncefcia ki gaTvaliswineb-
ul unda iqnes saqarTvelos sakanonmdeblo da aRmasrulebeli xelisufleb-
is mier, rac gamoixateba imiT, rom saxelmwifom `orsulobis xelovnurad
Sewyvetis Sesaxeb~ kanonproeqti ki ara, embrionis/fetusis damcveli sa-
marTlebrivi meqanizmi unda SeimuSavos.

gansakuTrebiT yuradsaRebia kanonproeqtis zogadi debuleba, romlis
Tanaxmad, ̀ es kanoni [...] icavs nayofis sicocxles~, rac winaaRmdegobrivia
TviT kanonproeqtis koncefciasTan gamomdinare iqidan, rom warmodgenili
kanonproeqti embrionis/fetusis sicocxlis uflebis dacvas ki ar iTval-
iswinebs, aramed kanonproeqtis teqstSi arc ki aris naxsenebi raime amgvari.

4. daskvna

dasasrul, unda aRiniSnos, rom demokratiul saxelmwifoSi ama Tu im
samarTlebrivi aqtis SemuSavebisas mniSvnelovani yuradReba unda mieqces
am sakiTxebze arsebul sazogadoebriv azrs. metad mniSvnelovania, rom ze-
moaRniSnuli samarTlebrivi aqtis SemuSavebisas gaTvaliswinebul iqnes is
sayovelTao principebi da Rirebulebebi, romelTa ararsebobis SemTxveva-
Si sazogadoebas TviTganadgurebis saSiSroeba daemuqreba.

saxelmwifom, sanam igi abortTan dakavSirebuli axali kanonmdeblobis
SemuSavebas daiwyebs, unda gaiTvaliswinos, rom iseT problematur sakiTxze
muSaoba, rogoricaa fexmZimobis xelovnurad Sewyveta, ar aris mxolod
kanonmdeblebis saqme. am sakiTxze konceptualuri midgomis Camoyalibebis
procesSi monawileoba unda miiRon eklesiis warmomadgenlebma, saeklesio
xelisuflebam da, zogadad, sazogadoebam.

sicocxlis ufleba fetusisTvis
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46 G. van Bueren, The International Law on the Rights of the Child, Martinus Nijhoff Publishers, 1995, 34.

fetusis sicocxlis uflebasTan dakavSirebiT yuradsaRebia, rom 3
kviris daubadebel bavSvs aqvs guliscema, misi tvini ki 6 kviris asakSi iw-
yebs funqcionirebas. cocxali organizmi Casaxvis momentidan warmoiSoba
da maSinve xdeba genetikuri kodisa da adamianis pirovnuli potencialis
matarebeli. daubadebel bavSvs Tavis ujredebSi aqvs 46 qromosoma, es uka-
naskneli ki mecnierebisaTvis adamianis genetikuri kodis ganmsazRvreli
pirobaa.

adamianis uflebaTa saerTaSoriso samarTali ar ukrZalavs saxelmwi-
fos Tavad gansazRvros momenti, rodis iwyeba adamianis sicocxle.46 sax-
elmwifom unda gadawyvitos is sakiTxi, iwyeba Tu ara sicocxle Casaxvis
momentidan da, Sesabamisad, am momentidan uzrunvelyos misi dacva.

sicocxles yvela adamiani Casaxvis momentidan iwyebs. es dadasturda
mravali mecnieruli gamokvleviT. dedis ufleba _ gaikeTos aborti, embri-
onis/fetusis sicocxlis uflebis darRvevaa. demokratiulma saxelmwifom
imgvarad unda gadawyvitos es problema, rom ar dauSvas cocxali arsebis
sicocxlis uflebis darRveva.
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samoqalaqo da politikur uflebaTa

saerTaSoriso paqtisa da adamianis uflebaTa

evropis konvenciis sazedamxedvelo sistemebis

SedarebiTi analizi

nino xaindrava

1. Sesavali

udavoa, rom Tanamedrove saerTaSoriso samarTali iWreba iseT sfer-
oebSi, romlebic adre saxelmwifoTa saSinao, suverenul kompetencias
ganekuTvneboda. es movlena ganapiroba am sferoSi saerTaSoriso TanamSrom-
lobis aucileblobam, romlis gareSe Zalze rTuli iqneboda warmatebis miR-
weva saxelmwifoebis mier individualurad. erT-erT aseT sferos
ganekuTvneba adamianis uflebaTa dacva, romelic, albaT, yvelaze aqtu-
aluria Tanamedrove etapze.

erovnul doneze adamianis uflebaTa da TavisuflebaTa dacvas uzrun-
velyofs sxvadasxva instituti, maT Soris sasamarTloebi. adamianis ufle-
baTa dacvas aseve emsaxureba adamianis uflebaTa dacvisaTvis specialu-
rad Seqmnili institutebi, rogoricaa: ombudsmeni da adamianis uflebaTa
damcveli arasamTavrobo organizaciebi. miuxedavad am institutebis arse-
bobisa, aSkaraa, rom mxolod erovnul doneze moqmedi organoebis saqmiano-
ba ar aris sakmarisi adamianis uflebaTa dacvis efeqtiani uzrunvelyofi-
saTvis. swored amitom adamianis uflebaTa dacvis uzrunvelyofis funqcia
nawilobriv itvirTa saerTaSoriso doneze Seqmnilma organoebma.

ZiriTadi gardatexa adamianis uflebaTa saerTaSoriso dacvis ganvi-
TarebaSi meore msoflio omis damTavrebis Semdeg moxda, kerZod, 1945 wels,
rodesac Seiqmna gaerTianebuli erebis organizacia, rasac adamianis ufle-
baTa sayovelTao deklaraciis miReba mohyva (1948 weli).

 gaeros organoTa umravlesoba, pirdapir Tu arapirdapir, dakavebu-
lia adamianis uflebaTa dacvis problemebiT. ZiriTadi pasuxismgebloba
adamianis uflebaTa dacvis sferoSi ekisreba gaeros generalur asambleasa
da ekonomikur da socialur sabWos. adamianis uflebaTa dacvis uzrunvel-
sayofad generaluri asamblea qmnis damxmare organoebsac, romlebic sawes-
debo (arasaxelSekrulebo) organoebad arian cnobili.

gaeros sawesdebo organoebis saqmianobasTan erTad sul ufro didi
mniSvneloba eniWeba saxelSekrulebo organoebs, anu im organoebs, rom-
lebic Seqmnilia konkretul saerTaSoriso xelSekrulebaTa safuZvelze.
am organoTa Soris gansakuTrebiT sayuradReboa adamianis uflebaTa komi-
teti, romelic Seiqmna samoqalaqo da politikur uflebaTa saerTaSoriso
paqtis safuZvelze.

universalur doneze moqmed adamianis uflebaTa dacvis sistemasTan
erTad, adamianis uflebaTa dacvaSi mniSvnelovani wvlili SeaqvT region-
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ul organizaciebs, maT Soris evropis sabWos. evropis sabWos egidiT 1950
wlis 4 noembers evropis sabWos wevrma saxelmwifoebma miiRes adamianis
uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvencia, romelic
ZalaSi Sevida 1953 wlis 3 seqtembers. evropis konvenciis Sesrulebaze
zedamxedvelobas axorcielebs adamianis uflebaTa evropuli sasamarTlo.

am or saerTaSoriso organos, anu samoqalaqo da politikuri uflebeb-
is saerTaSoriso paqtiT Seqmnil adamianis uflebaTa komitetsa da adami-
anis uflebaTa evropis konvenciiT daarsebul adamianis uflebaTa evrop-
ul sasamarTlos Soris mravali msgavsebaa. Tu gaviTvaliswinebT im faqts,
rom am orive organos iurisdiqcia vrceldeba saqarTveloze, sainteresoa
am organoebis struqturis, saqmianobisa da uflebamosilebis SedarebiTi
analizi.

2. adamianis uflebaTa komiteti

rogorc ukve aRiniSna, adamianis uflebaTa komiteti Seiqmna samoqalaqo
da politikur uflebaTa saerTaSoriso paqtis safuZvelze. es paqti, romel-
ic saerTaSoriso xelSekrulebaa, ori ZiriTadi nawilisagan Sedgeba. pirve-
li nawili gansazRvravs adamianis ZiriTad samoqalaqo da politikur ufle-
bebs, xolo meore adgens am uflebaTa dacvis saerTaSoriso meqanizms.1

paqts Tan erTvis ori fakultatiuri oqmi. pirveli aRiarebs komitetis
uflebas `miiRos da ganixilos Setyobineba misi iurisdiqciis qvemdebare
pirebisagan, romlebic amtkiceben, rom aRniSnuli monawile saxelmwifos
mier paqtSi moyvanili romelime uflebis darRvevis msxverpli arian.”2 me-
ore fakultatiuri oqmiT ikrZaleba sikvdiliT dasja.

adamianis uflebaTa komiteti Sedgeba Tvrameti damoukidebeli eqsper-
tisagan. misi wevrebis arCevis kriteriumebia: monawile saxelmwifos mo-
qalaqeoba, maRali zneobrivi Tvisebebi da kompetenturoba adamianis ufle-
baTa sakiTxebSi. eqspertebi moqmedeben piradad da ara rogorc saxelmwi-
fos warmomadgenlebi.3

samoqalaqo da politikur uflebaTa saerTaSoriso paqti adgens, rom
adamianis uflebaTa komiteti uflebamosilia ganixilos:

a) saxelmwifo moxsenebebi;
b) saxelmwifoTaSorisi ganacxadebi;
g) individualuri ganacxadebi.

a) saxelmwifo moxsenebebi

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-40 mux-
lis Tanaxmad, monawile saxelmwifoebi „kisruloben valdebulebas waradg-

1 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis 28-e muxli.
2 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis pirveli fakultati-
uri oqmis 1-li muxli.
3 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis 28-e muxli.
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inon moxsenebebi winamdebare paqtiT aRiarebul uflebaTa ganxorcielebi-
saTvis maT mier dasaxuli RonisZiebebisa da progresis Sesaxeb, romelsac
am uflebaTa gamoyenebisa miaRwies ... “.

adamianis uflebaTa komitetma miiRo ̀ erTiani saxelmZRvanelo princ-
ipebi”, romliTac gansazRvra, rom moxsenebis momzadebisas saxelmwifom
unda gaiTvaliswinos komitetis mier miRebuli zogadi komentarebi. am
principebiT ganisazRvra moTxovnebi rogorc pirveladi, ise perioduli
moxsenebebisaTvis.

pirvelad moxsenebaSi saxelmwifom zogadad unda aRweros:

a) paqtiT aRiarebuli uflebebis implementaciisaTvis Camoyalibebu-
li samarTlebrivi baza;

b) sakanonmdeblo da praqtikuli RonisZiebebi, romelTa safuZvelzec
uzrunvelyofil iqna paqtiT aRiarebuli uflebebis dacva;

g) progresi, romelsac saxelmwifom miaRwia mis iurisdiqciaSi myofi
pirebis mimarT paqtiT aRiarebul uflebaTa gamoyenebiT.

garda amisa, ̀ erTianma saxelmZRvanelo principebma” gansazRvra, rom
TiToeul saxelmwifo moxsenebas Tan unda daerTos am moxsenebaSi gamoy-
enebuli normatiuli aqtis teqstebi.4

pirveladi moxsenebis garda, paqtis monawile saxelmwifoebi valdebu-
li arian warudginon komitets perioduli moxsenebebi.5

`erTiani saxelmZRvanelo principebis” mixedviT, periodul moxseneba-
Si ZiriTadi yuradReba unda gamaxvildes komitetis mier wina moxsenebasTan
dakavSirebiT gakeTebul daskvnebze, rekomendaciebsa da SeniSvnebze. amas
garda, periodul moxsenebiT miRweuli programebis Taobaze damatebiT unda
mieTiTos paqtiT aRiarebul uflebaTa gamoyenebaSi ukanaskneli moxseneb-
is wardgenidan momdevno moxsenebamde.6

saxelmwifo moxsenebebTan dakavSirebiT droTa ganmavlobaSi wamoiWra
moxsenebebis wardgenis periodulobis sakiTxi. pirveladi moxsenebis ward-
genasTan dakavSirebiT paqtiT pirdapir ganisazRvra, rom aseTi moxseneba
adamianis uflebaTa komitets unda waredginos Sesabamisi saxelmwifos mi-
marT am paqtis ZalaSi Sesvlidan erTi wlis vadaSi. periodul moxsenebasTan
dakavSirebiT paqtSi mieTiTa zogadi fraza _ ̀ nebismier SemTxvevaSi, komi-
tetis moTxovnis Sesabamisad”. swored amitom adamianis uflebaTa komitet-
ma mizanSewonilad CaTvala am debulebis dakonkreteba da Tavis me-13 se-
siaze miiRo ̀ gadawyvetileba periodulobis Sesaxeb”, sadac daadgina, rom
paqtis monawile saxelmwifoebi Tavis periodul moxsenebebs warudgenen
komitets 5 weliwadSi erTxel pirveladi moxsenebis wardgenis dRidan,

4 Consolidated Guidelines for State Reports under the ICCPR, Article-D, CCPR/C/66/GUI/Rev.2, 26/02/
2001. ix. gaeros internet-gverdze: [www.un.org].
5 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis me-40 muxlis 1-li
punqtis b) qvepunqti.
6 Consolidated Guidelines for State Reports under the ICCPR, Article-D, CCPR/C/66/GUI/Rev.2, 26/02/
2001. ix. gaeros internet-gverdze: [www.un.org].

samoq. da pol. uflebaTa saerTaSoriso paqtisa da ad.-is uf. evropis konvenciis ... analizi



270 adamianis uflebaTa dacva erovnul da saerTaSoriso samarTalSi

Tumca es ar gamoricxavs komitetis uflebamosilebas moiTxovos paqtis
monawile saxelmwifosagan moxsenebis wardgena nebismier sxva dros.7

imis gamo, rom saxelmwifoebi xSirad agvianebdnen perioduli moxsenebe-
bis wardgenas, ̀ gadawyvetilebaSi periodulobis Sesaxeb” Sevida Seswore-
ba, romelmac daadgina, rom ̀ im SemTxvevebSi, Tu erTi wlis Tavze an komite-
tis mier dadgenil sxva vadaSi saxelmwifo warmoadgens damatebiT infor-
macias, romelic mohyveba misi pirveladi moxsenebisa an nebismieri Semdgo-
mi perioduli moxsenebis ganxilvas da es damatebiTi informacia ganixile-
ba momxsenebeli saxelmwifos warmomadgenlebTan erTobliv Sexvedraze,
komiteti, Tu saWirod miiCnevs, gansazRvravs am saxelmwifos mier Semdegi
perioduli moxsenebis wardgenis TariRs.”8

gansakuTrebiT sainteresoa saxelmwifoTa mier komitetisaTvis ward-
genili informaciis obieqturobis sakiTxi. zog SemTxvevaSi, saxelmwifoeb-
is mier adamianis uflebaTa komitetisaTvis wardgenili informacia zed-
metad pozitiuria da SeiZleba srulad ar asaxavdes saxelmwifoSi arsebul
sakanonmdeblo Tu praqtikul sirTuleebs paqtiT gaTvaliswinebul ufle-
baTa dacvis TvalsazrisiT. amitom komitetma aucileblad CaTvala damate-
biTi da, rac mTavaria, damoukideblad momzadebuli informaciis miReba,
romelic miwodebuli iqneboda gaeros specializebuli dawesebulebebis an
arasamTavrobo organizaciebis mier.

paqtis me-40 muxlis me-3 nawiliT ̀ gaerTianebuli erebis organizaciis
generalur mdivans komitetTan konsultaciebis Semdeg SeuZlia daintere-
sebul specializebul dawesebulebebs gaugzavnos moxsenebaTa is nawile-
bi, romlebic SeiZleba maTi kompetenciis sferos exebodes.” ukve Semdgom
etapze komitets SeuZlia moiwvios es specializebuli dawesebulebebi mox-
senebis Sesabamisi nawilis konkretuli komentarebisaTvis. am SemTxvevaSi,
gansakuTrebuli mniSvneloba eniWeba gaeros iseT specializebul dawese-
bulebebs, rogoricaa Sromis saerTaSoriso organizacia da iunesko. maTTan
TanamSromlobam dadebiTi wvlili Seitana adamianis uflebaTa komitetis
saqmianobaSi.

garda am ZiriTadi debulebisa, paqtSi araferia miTiTebuli sxva
wyaroebze, maT Soris arasamTavrobo organizaciebidan miRebul informa-
ciaze. miuxedavad amisa, komitetis wevrebma aRiares komitetis uflebam-
osileba, miiRos informacia aseTi wyaroebidan. komitetis azriT, komitets
ara aqvs sakiTxTa Seswavlis damoukidebeli meqanizmi da radganac saxelm-
wifo moxsenebebi, rogorc wesi, arasruli da pozitiuria, is ver SeizRude-
ba mxolod oficialuri informaciis miRebiT.9  paqtis me-40 muxliT gaTval-
iswinebul bolo stadiaze komiteti swavlobs am moxsenebebs, damatebiT
informaciasTan erTad, iRebs Sesabamis gadawyvetilebas da momxsenebel
saxelmwifos ugzavnis Tavis daskvnasa da zogadi xasiaTis komentarebs.
zogadi xasiaTis komentarebi egzavneba aseve gaeros generalur mdivans.

7 Decision on Periodicity, Doc. A/36/40, Ax. V.
8 Amendment to the Periodicity Decision”, Doc. A/37/40, Ax. IV.
9  D. MacGoldrick, The Human Rights Committee, 1991, 57-59.
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b) saxelmwifoTaSorisi ganacxadebi

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis 41-e muxli
aRiarebs monawile saxelmwifos uflebas, gaagzavnos komitetSi ganacxadi
sxva monawile saxelmwifos mier am paqtiT nakisri valdebulebebis Seus-
ruleblobis Sesaxeb. amgvari ganacxadi egzavneba jer paqtis monawile Sesa-
bamis saxelmwifos, xolo sadavo sakiTxebis SeuTanxmeblobis SemTxvevaSi
– adamianis uflebaTa komitets.

adamianis uflebaTa komiteti uflebamosilia ganixilos saxelmwifo-
TaSorisi ganacxadi, Tu:

a) orive saxelmwifom gaakeTa paqtis 41-e muxliT gaTvaliswinebuli
gancxadeba;

b) daculia paqtis 41-e muxlis 1-li punqtis b) qvepunqtiT dadgenili
vadebi;

g) amowurulia yvela SidasamarTlebrivi procedura saerTaSoriso sa-
marTlis sayovelTaod aRiarebuli principebis Sesabamisad, an igi
gaumarTleblad Wianurdeba xangrZlivi droiT.10

pirveli pirobis Tanaxmad, adamianis uflebaTa komiteti uflebamo-
silia ganixilos mxolod im saxelmwifos mier da im saxelmwifos winaaRmdeg
wardgenili ganacxadi, romelTac aRiares komitetis es uflebamosileba. es
aRiareba gamoixateba specialur gancxadebaSi, romelic deponirebul unda
iqnes gaeros generalur mdivanTan.11 amgvarad, saxelmwifoTaSorisi ganacx-
adis ganxilvis proceduras mxolod fakultatiuri xasiaTi aqvs.

 rac Seexeba meore da mesame pirobas, isini gamoxatulia paqtis 41-e mux-
lis 1-li punqtis a) da b) qvepunqtebiT, romlebSic dadgenilia: Tu winamde-
bare paqtis monawile saxelmwifos miaCnia, rom meore monawile saxelmwifo
ar asrulebs winamdebare paqtis debulebebs, mas SeuZlia amis Sesaxeb Seaty-
obinos aRniSnul monawile saxelmwifos. am Setyobinebis miRebis dRidan
sami Tvis ganmavlobaSi mimRebma saxelmwifom werilobiT unda warudginos
aseTi cnobis gamgzavn saxelmwifos ganmarteba, sadac naTeli moefineba, Tu
ra RonisZiebebi gaatara, gaatarebs, an xelmisawvdomia am sakiTxis mosag-
vareblad.

 Tu mas Semdeg, rac meore saxelmwifom miiRo pirveli Setyobineba, sa-
kiTxi eqvsi Tvis ganmavlobaSi damakmayofileblad ar gadawyda orive dain-
teresebuli saxelmwifosaTvis, TiToeul am saxelmwifos ufleba aqvs es
sakiTxi gadasces adamianis uflebaTa komitets. Tu adamianis uflebaTa ko-
mitetisaTvis am paqtis 41-e muxlis safuZvelze gadacemuli saxelmwifo-
TaSorisi ganacxadi monawile saxelmwifoTaTvis damakmayofileblad ar
gadawydeba, komitets SeuZlia dainteresebul saxelmwifoTa winaswari Tanx-
mobiT, daniSnos specialuri SemTanxmebeli komisia, romelsac daekisreba
paqtis debulebaTa dacvis safuZvelze wamoWrili sakiTxebis morigebiT

10 Rules of Procedure of the Human Rigths Committee, rule-76., CCRP/C/3/Rev. 6. 24/04/2001. ix.
gaeros internet-gverdze: [www.un.org].
11 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis 41-e muxli.
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gadawyveta. dabolos, Tu SemTanxmebeli komisiis muSaobasac ar mohyva
dadebiTi Sedegi, komiteti uflebamosilia Semoifarglos mokle mox-
senebiT, romelsac Tan daerTveba dainteresebul monawile saxelmwifoTa
werilobiT da zepir wardginebaTa Canaweri.12

g) individualuri ganacxadebi

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis pirveli
fakultatiuri oqmiT komitets mieca uflebamosileba, miiRos da ganixi-
los ganacxadebi calkeuli pirebisagan, romelTac miaCniaT, rom dairRva
paqtiT aRiarebuli maTi romelime ufleba.

individualuri ganacxadebis ganxilva pirobiTad sam etaps moicavs:

a) ganacxadTa registracia;

b) ganacxadTa dasaSvebobis ganxilva;

g) ganacxadTa arsebiTi ganxilva.

pirebma, romlebic mimarTaven adamianis uflebaTa komitets individ-
ualuri ganacxadiT, unda gaiTvaliswinon Semdegi ZiriTadi pirobebi, rom-
lebic Camoyalibda fakultatiuri oqmis 1-li, me-2, me-3 da me-5 muxlebiT
da komitetis Sesaxeb Sesabamisi debulebebiT:

a) ganacxadi unda exebodes samoqalaqo da politikur uflebaTa saer-
TaSoriso paqtiT gaTvaliswinebul erTi an ramdenime uflebis darRvevas;

b) ganacxadi unda iyos wardgenili am uflebaTa darRvevis msxverplis
an misi warmomadgenlis, anu im piris mier, romelic uflebamosilia imoqme-
dos msxverplis saxeliT;

g) saxelmwifo, romlis winaaRmdeg aris mimarTuli ganacxadi, unda iyos
pirveli fakultatiuri oqmis monawile;

d) ganacxadi unda exebodes mxolod im pirs an pirTa jgufs, romelzec
vrceldeba im saxelmwifos iurisdiqcia, romlis winaaRmdeg aris igi mima-
rTuli;

e) ganacxadi SeiZleba exebodes mxolod im uflebebs, romlebic dairR-
va paqtis ZalaSi Sesvlis Semdeg, an dairRva mis ZalaSi Sesvlamde, magram
grZeldeboda im drosac, rodesac saxelmwifo gaxda am paqtis monawile;

v) aucilebelia, rom amowuruli iyos qveynis SigniT arsebuli samarT-
lebrivi dacvis yvela saSualeba. Tumca es wesi ar moqmedebs, Tu am qveynis
SigniT arsebuli samarTlebrivi saSualebebis amowurva aragonivrulad xan-
grZlivi vadiT Wianurdeba;

z) komiteti ver ganixilavs ganacxads, Tu igive sakiTxi erTdroulad
ganixileba saerTaSoriso gamoZiebis an mowesrigebis sxva proceduriT;

T) ganacxadi ar unda iyos anonimuri da ar unda warmoadgendes aseTi
ganacxadis wardgenis uflebis borotad gamoyenebas;

i) ganacxadi unda Seesabamebodes paqtis debulebebs.

12 iqve, 42-e muxli.
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adamianis uflebaTa komitetis mier miRebuli wesebiT gaTvaliswineb-

ulia damxmare organoebis Seqmna, romelTa ZiriTadi funqciac iqneboda
individualuri ganacxadis dasaSvebobis sakiTxis gadawyveta,13 kerZod,
adamianis uflebaTa komitetis ara umetes 5 wevrisagan Semdgari samuSao
jgufi, romelic ganixilavs individualuri ganacxadebis dasaSvebobas da
akeTebs Sesabamis rekomendaciebs, raTa uzrunvelyofil iqnes damatebiTi
oqmis 1-li, me-2, me-3 da me-5(2) muxlebiT gaTvaliswinebuli moTxovnebis
Sesruleba.

ganacxadis dasaSvebad gamocxadebis Semdeg iwyeba misi arsebiTi ganx-
ilva. fakultatiuri oqmis me-4 muxlis me-2 punqtis safuZvelze, ̀ ganacxa-
dis mimRebi saxelmwifo eqvsi Tvis manZilze warudgens komitets werilo-
biT ganmartebebs an gancxadebebs, sadac ganmartebul iqneba es sakiTxi da
nebismieri RonisZieba, Tu aseTs adgili hqonda, romelic SeiZleba am sax-
elmwifos mier iyo gamoyenebuli”. es eqvsTviani vada aris drois erTader-
Ti SezRudva, romelic fakultatiuri oqmiT aris gaTvaliswinebuli. sax-
elmwifos mier miwodebuli informacia unda gadaegzavnos Setyobinebis
avtorsac, romelsac SeuZlia komitetis mier winaswar gansazRvrul vadaSi
waradginos sapasuxo werilobiTi informacia. rogorc wesi, am SemTxvevaSi
komitetis mier dgindeba eqvskviriani vada. garda amisa, komiteti, samuSao
jgufi an specialuri momxsenebeli uflebamosilia moiTxovos ganacxadis
avtorisagan an Sesabamisi monawile saxelmwifosagan winaswar gansazRvrul
vadebSi waradginon damatebiTi werilobiTi informacia ama Tu im sakiTxTan
mimarTebiT14.

amave dros, aRsaniSnavia, rom adamianis uflebaTa komitetma saWirod
CaTvala procedurul wesebSi cvlilebis Setana, romlis safuZvelzec mas
mieca ufleba individualuri ganacxadis arsebiTi ganxilvis etapze Seew-
yvita misi ganxilva da gamoecxadebina igi dauSveblad axlad miRebul dam-
atebiT informaciasa da ganmartebebze dayrdnobiT15.

ganxilvis bolo stadiaze adamianis uflebaTa komiteti ayalibebs Tavis
mosazrebas individualur ganacxadTan dakavSirebiT da acnobebs mas
rogorc mis avtors, aseve monawile saxelmwifos.16 komitetis Sexedulebani
winaswar SeiZleba gadaeces samuSao jgufs an specialur momxsenebels Se-
sabamisi rekomendaciebisaTvis, romelTa safuZvelzec ukve moxdeba komi-
tetis mosazrebis saboloo formulireba. komitetis nebismieri wevri,
romelic monawileobda individualuri ganacxadis ganxilvaSi, uflebamo-
silia moiTxovos, rom misi gansxvavebuli mosazreba Tan daerTos komite-
tis saboloo gadawyvetilebas.

aRsaniSnavia, rom komiteti akisrebs Tavis mier daniSnul specialur

13 Rules of Procedure of the Human Rigths Committee, rule-89, CCRP/C/3/Rev. 6. 24/04/2001. ix.
gaeros internet-gverdze: [www.un.org].
14 iqve, rule-91/4, CCRP/C/3/Rev. 6. 24/04/2001.
15 iqve, rule-93/4, CCRP/C/3/Rev. 6. 24/04/2001.
16 samoqalaqo da politikuri uflebebis saerTaSoriso paqtis fakultatiuri oqmis
me-5(4) muxli.
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 momxsenebels valdebulebas Tvalyuri adevnos Sesabamisi saxelmwifos
mier komitetis mosazrebebis Sesrulebas. amisTvis moqmedebs sistematuri
moxsenebebis meqanizmi, romelic uzrunvelyofs komitetis mudmiv in-
formirebas imis Taobaze, Tu rogor sruldeba misi mosazrebebi. es infor-
macia qveyndeba komitetis yovelwliur moxsenebaSi.17

aseve aRsaniSnavia, rom adamianis uflebaTa komitetis gadawyvetile-
bebs ara aqvs iuridiulad savaldebulo Zala, maT mxolod moralur-poli-
tikuri mniSvneloba aqvs. komitetis iuridiulad arasavaldebulo gadaw-
yvetilebebi da iZulebis meqanizmebis ararseboba dazaralebulis dacvis
nakleb SesaZleblobas iZleva. xSir SemTxvevaSi, komitetis mosazrebis ofi-
cialuri publikacia sanqciis erTaderTi saxea, romelsac SeiZleba daeqvem-
debaros paqtiT garantirebuli uflebebis damrRvevi saxelmwifo.

3. adamianis uflebaTa evropuli sasamarTlo

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis kon-
venciam ara mxolod aRiara adamianis ZiriTadi uflebebi da Tavisuflebe-
bi, aramed Seqmna maTi dacvis gansakuTrebuli meqanizmic. pirvel etapze es
meqanizmi sami organosagan Sedgeboda. es organoebi _ adamianis uflebaTa
evropuli komisia, adamianis uflebaTa evropuli sasamarTlo da evropis
sabWos ministrTa komiteti _ akontrolebdnen saxelmwifoTa mier nakisri
valdebulebebis Sesrulebas. 1998 wlis 1 noembridan, evropis konvenciis
me-11 oqmis ZalaSi SesvlasTan erTad, pirveli ori organo gaerTianda, ris
Sedegadac Seiqmna adamianis uflebaTa dacvis mudmivmoqmedi sasamarTlo,
romelic strasburgSi (safrangeTi) mdebareobs.

evropuli sasamarTlos wevrebi airCevian evropis sabWos saparlamen-
to asambleis mier im kandidatTa siidan, romelic mas wevrma saxelmwifoeb-
ma warudgina. evropul sasamarTloSi mosamarTleebi msaxuroben piradad
da maTi uflebamosilebis mTeli vadis ganmavlobaSi ar unda iyvnen dakavebuli
maT ̀ damoukideblobasa da miukerZoeblobasTan” SeuTavsebeli saqmianobiT.18

evropuli sasamarTlo mowodebulia uzrunvelyos evropis sabWos wevri
saxelmwifoebis mier konvenciiT deklarirebuli uflebebis sayovelTao
da efeqtiani aRiareba da dacva. is axorcielebs am funqcias konkretuli
saqmeebis ganxilvisa da gadawyvetis gziT. sasamarTlo uflebamosilia ganix-
ilos saxelmwifoTaSorisi da individualuri ganacxadebi, aseve gasces sa-
konsultacio daskvnebi konvenciis ganmartebasTan dakavSirebul samarT-
lebriv sakiTxebze.

3.1. saxelmwifoTaSorisi ganacxadebi

evropis konvenciiT ̀ nebismier maRal xelSemkvrel mxares SeuZlia mi-
marTos sasamarTlos sxva maRali xelSemkvreli mxaris mier konvenciisa da

17 Rules of Procedure of the Human Rigths Committee, rule-95, CCRP/C/3/Rev. 6. 24/04/2001. ix.
gaeros internet-gverdze: [www.un.org].
18 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciis 21-e muxli.
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 misi oqmebis savaraudo darRvevis Taobaze.”19

saxelmwifoTaSorisma ganacxadma unda daakmayofilos ori ZiriTadi
piroba: amowuruli unda iyos qveynis SigniT arsebuli samarTlebrivi dacvis
saSualebebi da misi wardgena sasamarTloSi unda moxdes eqvsTviani vadis
gasvlamde, mas Semdeg, rac am saqmesTan dakavSirebiT miRebuli iqneba sab-
oloo gadawyvetileba.20

Tavidanve unda aRiniSnos, rom saxelmwifoTa zemoaRniSnuli ufleba
gansxvavdeba e. w. `diplomatiuri dacvisagan”, romlis drosac erT-erTi
monawile saxelmwifo da, Sesabamisad, misi moqalaqeebi aucileblad daz-
aralebul mxares unda warmoadgendnen. evropis konvenciiT aRiarebul iqna
saxelmwifoTa ufleba Seitanon ganacxadi konvenciis monawile saxelmwi-
fos winaaRmdeg, romelic arRvevs konvenciis debulebebs. am SemTxvevaSi
raime mniSvneloba ar eniWeba imas, Tu romeli saxelmwifos moqalaqeTa ufle-
bebi irRveva. mosarCele saxelmwifo an misi moqalaqeebi SeiZleba sulac ar
warmoadgendnen dazaralebul mxares. metic, ganacxadi SeiZleba Setanil
iqnes konvenciis erT-erTi monawile saxelmwifos mier TviT im monawile
saxelmwifos winaaRmdegac ki, romlis moqalaqeTa uflebebic irRveva.21

Tu gaviTvaliswinebT im faqts, rom saxelmwifoTaSorisi ganacxadis
Setana ar saWiroebs erT-erT mxared dazaralebuli saxelmwifos gamosv-
las, naTelia, rom konvenciis 24-e muxlis safuZvelze sasamarTlos metad
farTo uflebamosileba eniWeba gansazRvros, Tu ra SeiZleba CaiTvalos
konvenciis debulebebis savaraudo darRvevad. ase magaliTad, man daadgi-
na, rom miiRebs gansaxilvelad monawile saxelmwifos ganacxads, romelic
mimarTulia meore saxelmwifos kanonmdeblobisa Tu praqtikis winaaRmdeg,
miuxedavad imisa, iqneba Tu ara saxeze konvenciis darRvevis konkretuli
faqtebi da dazaralebuli pirebi, anu garantirebuli uflebebis savarau-
do darRveva sakmarisi safuZvelia ganacxadis warsadgenad.

konvenciis 33-e muxliT gaTvaliswinebuli ganacxadis miRebisTanave
sasamarTlos Tavmjdomare dauyovnebliv atyobinebs Sesabamis mopasuxe
saxelmwifos ganacxadis Semotanis Sesaxeb da gadascems ganacxads sasamarT-
los erT-erT palatas gansaxilvelad. SemdgomSi, ukve palatis Tavmjdomar-
is iniciativiT, mopasuxe saxelmwifo waradgens werilobiT mosazrebebs ga-
nacxadis dasaSvebobasTan dakavSirebiT. am mosazrebebs SeiZleba mohyves
sapasuxo werilobiTi mosazrebani mosarCele saxelmwifosagan. ganacxadis
dasaSvebad gamocxadebamde palatam SeiZleba moiTxovos mxareebisagan dam-
atebiTi werilobiTi informaciis wardgena.

ganacxadis dasaSvebad gamocxadebisTanave palatis Tavmjdomare monaw-
ile saxelmwifoebTan konsultaciebis Semdeg gansazRvravs Sesabamis weri-
lobiT, xolo saWiroebis SemTxvevaSi, zepir proceduras da monawile mxa-

19 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciis 33-e
muxli.
20 iqve, 35-e muxlis 1-li punqti.
21 D. Gomien, D. Harris, L. Zwaak, Law and Practice of the European Convention on Human Rights and
the European Social Charter, 1996, 39.
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reebisaTvis adgens konkretul vadebs werilobiTi mosazrebebis warsad-
genad. ganacxadis ganxilvis dros palatam unda gaiTvaliswinos momxsenebe-
li mosamarTlis winaswar gakeTebuli daskvna am ganacxadTan dakavSirebiT.22

3.2. individualuri ganacxadebi

adamianis uflebaTa evropuli konvenciiT `sasamarTlos SeuZlia mi-
iRos ganacxadebi nebismieri pirisagan, arasamTavrobo organizaciisa Tu
pirTa jgufisagan, romlebic amtkiceben, rom isini arian erT-erTi maRali
xelSemkvreli mxaris mier konvenciiTa da misi oqmebiT aRiarebuli ufle-
bebis darRvevis msxverplni. maRali xelSemkvreli mxareebi movale arian
ar SeuSalon xeli am uflebis efeqtian ganxorcielebas.”23

evropis konvenciiT dadgenilia, rom evropul sasamarTloSi individ-
ualuri ganacxadis SetanisaTvis aucilebelia Semdegi pirobebis dakmay-
ofileba:

a) ganacxadis sagani SeiZleba iyos mxolod is ufleba, romelic garan-
tirebulia konvenciiT an misi damatebiTi oqmebiT. ase magaliTad, konven-
cia ar iTvaliswinebs eris TviTgamorkvevis uflebas, iseve rogorc zogadad
socialur da ekonomikur uflebebs (garda konvenciis 1-li da me-12 oqmiT
gaTvaliswinebuli SemTxvevebisa) da, Sesabamisad, am uflebebis darRveva
ar SeiZleba gasaCivrdes evropul sasamarTloSi, anu sasamarTlos iuris-
diqcia efuZneba mxolod adamianis uflebaTa da ZiriTad TavisuflebaTa
dacvis evropis konvencias;

b) ganacxadis avtori SeiZleba iyos mxolod dazaralebuli. im SemTx-
vevaSic ki, rodesac ganacxadi wardgenilia pirTa jgufis mier, TiToeulma
unda daasabuTos Tavisi piradi pretenziebi.

aq, saxelmwifoTaSorisi ganacxadisagan gansxvavebiT, ganacxadis

avtori ver moiTxovs saxelmwifos kanonmdeblobisa da praqtikis Semow-
mebas in abstracto. aqve unda aRiniSnos, rom sasamarTlom calke gamoyo po-
tenciuri24 da arapirdapiri25 dazaralebulebis kategoriebi da maTac mi-
aniWa gansakuTrebul SemTxvevebSi individualuri ganacxadis wardgenis
ufleba;

g) ganacxadis sasamarTloSi gagzavna SesaZlebelia mxolod erovnul
doneze samarTlebrivi dacvis yvela saSualebis amowurvis Semdeg, anu daz-
aralebulma pirvel rigSi unda gamoiyenos saxelmwifoSi misTvis xelmis-
awvdomi samarTlebrivi dacvis yvela saSualeba. aRsaniSnavia, rom saqarTve-
los kanonmdeblobiT samarTlebrivi dacvis saSualebad, saerTo sasamarT-

22 Rules of the European Court of Human Rights, Rule 51, ix. evropuli sasamarTlos internet-
gverdze: [www.echr.coe.int]
23 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciis 34-e
muxli.
24 magaliTad, homoseqsualebi aRiarebul iqnen potenciur dazaralebulebad im sax-
elmwifoebSi, sadac homoseqsualizmi sisxlissamarTlebriv danaSaulad iTvleba.
25 magaliTad, dazaralebulis axlo naTesavebi.
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loebTan erTad, aRiarebulia sakonstitucio sasamarTlo. sakonstitucio
sasamarTlosaTvis mimarTva aucilebelia, Tu adamianis uflebaTa darRve-
va gamowveulia saqarTvelos normatiuli aqtis SeusabamobiT saqarTvelos
konstituciasTan.

imaze msjelobisas, amoiwura Tu ara qveynis SigniT arsebuli samarT-
lebrivi dacvis saSualebebi, sasamarTlo ixilavs Sesabamisi saqmis arss, aseve
Sida kanonmdeblobiT xelmisawvdomi saSualebebis efeqtianobas. amdenad,
dazaralebuli uflebamosilia mimarTos misTvis xelmisawvdom sasamarT-
loebs da valdebuli ar aris eZios samarTali calkeul socialur samsax-
urebSi an moiTxovos sasjelis gauqmeba aRmasrulebeli xelisuflebisagan.
am RonisZiebebs evropuli sasamarTlo ganixilavs rogorc ̀ sagangebo” da
ara rogorc ̀ efeqtian” saSualebebs.

erovnul doneze samarTlebrivi dacvis saSualebaTa amowurvis wesi
dafuZnebulia subsidiurobis principze, romlis Tanaxmad, saxelmwifos
unda mieces SesaZlebloba gamoasworos adamianis uflebaTa SesaZlo dar-
Rveva, sanam igi daeqvemdebareba saerTaSoriso zedamxedvelobis proce-
duras;26

d) saCivris Setana SesaZlebelia eqvsTviani vadis amowurvamde mas Sem-
deg, rac am saqmesTan dakavSirebiT miRebul iqna umaRlesi sasamarTlo in-
stanciis mier saboloo gadawyvetileba. sxva gadawyvetilebaTa TariRebs
mniSvneloba ara aqvs.

TariRi, romlidanac iwyeba eqvsTviani vadis aTvla, aris ara mxolod
umaRlesi sasamarTlo instanciis mier miRebuli gadawyvetilebis miRebis
TariRi, aramed is TariRic, rodesac ganmcxadebelma Seityo am gadaw-
yvetilebis Sesaxeb da amdenad, mieca SesaZlebloba ganacxadi Seetana evro-
pul sasamarTloSi.

individualuri ganacxadis Setanis uflebaze dawesebuli eqvsTviani
vadis moTxovnis gamoyeneba SeiZleba mxolod im SemTxvevaSi, rodesac sak-
iTxi exeba konkretul da gansazRvrul movlenebs, xolo, Tu SeuZlebelia
saxelmwifo xelisuflebis gadawyvetilebaTa da qmedebaTa gasaCivreba, va-
dis aTvla iwyeba im momentidan, rodesac ZalaSi Sedis Sesabamisi saboloo
gadawyvetileba.27 Tu ganacxadi exeba samarTlebrivi debulebis moqmedebas,
romelmac SeiZleba gamoiwvios droSi uflebebis SeuzRudavi darRveva, ar
arsebobs sawyisi vada, romlidanac eqvsTviani vadis aTvla unda daiwyos.28

e) ganacxadis Setana SesaZlebelia mxolod im faqtTan dakavSirebiT,
romelsac adgili hqonda am saxelmwifos mimarT konvenciis ZalaSi Sesvlis
Semdeg.

adamianis uflebaTa evropul sasamarTlos ara aqvs ufleba ganixilos
is darRvevebi, romelTac adgili hqondaT am konvenciis Sesabamisi saxelm-

26 D. Gomien, D. Harris, L. Zwaak, Law and Practice of the European Convention on Human Rights and
the European Social Charter, 1996, 55.
27 No. 8206/78, Dec. 10.7.81, D. R. 25, 147 (151).
28 No. 8317/78, Dec. 15/5/80, D. R. 20,  44 (76).
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wifosaTvis ZalaSi Sesvlamde. miuxedavad amisa, sasamarTlom araerTxel
aRniSna, rom igi uflebamosilia ganixilos is darRvevac, romelsac adgili
hqonda konvenciis ZalaSi Sesvlamde, magram grZeldeboda im drosac, rode-
sac saxelmwifom moaxdina konvenciis ratificireba (e.w. ̀ gangrZobadi” dar-
Rveva).

garda am ZiriTadi kriteriumebisa, individualuri ganacxadis dasaS-
vebad gamocxadebisaTvis dadgenilia damatebiTi moTxovnebi, romlebic
ganisazRvra evropis konvenciiT. am moTxovnebis Tanaxmad, individualuri
ganacxadi:

a) ar unda iyos anonimuri;

b) arsebiTad ar unda exebodes sakiTxs, romelic ukve ganixila sasa-
marTlom an gadaeca saerTaSoriso gamoZiebisa Tu mogvarebis sxva proce-
duras, garda im SemTxvevisa, roca igi ar Seicavs axal informacias.

es piroba asaxavs princips, romlis mixedviTac erTi da imave sakiTxis
ganxilva ar unda moxdes orjer. am SemTxvevaSi `arsebiTi msgavsebis” ori
pirobaa gaTvaliswinebuli: pirveli exeba sasamarTlos mier ukve ganxilul
ganacxads, xolo meore – sxva saerTaSoriso organoebisaTvis gadacemul
saqmes;

g) sasamarTlos SeuZlia dauSveblad gamoacxados individualuri ga-
nacxadi, Tu igi ̀ SeuTavsebelia konvenciisa da misi oqmebis debulebebTan,
aSkarad dausabuTebelia an sasamarTlosaTvis mimarTvis uflebis borotad
gamoyenebaa.” SeuTavseblobis kriteriumi ZiriTadad gamoiyeneba im SemTx-
vevaSi, rodesac miiCneva, rom romelime ganacxadis Tema ar Sedis sasamarT-
los kompetenciaSi. aSkarad dausabuTeblobis kriteriumi aTavisuflebs
sasamarTlos im ganacxadebis ganxilvis valdebulebisagan, romlebic
winaswari ganxilvisas ar cxadyofen, rom SesaZlebelia saxeze iyos konvenci-
iT aRiarebuli uflebis darRveva.

rac Seexeba 35-e muxlis me-3 punqtiT gaTvaliswinebul pirobas _ ̀ sasa-
marTlosaTvis mimarTvis uflebis borotad gamoyenebas”, igi ZiriTadad amo-
qmeddeba maSin, rodesac ganmcxadebeli upasuxod tovebs Tavisi ganacxa-
dis ganxilvasTan dakavSirebul sasamarTlos Setyobinebebs, an rodesac
ganmcxadebeli akeTebs Seuracxmyofel gancxadebebs mopasuxe saxelmwi-
fos warmomadgenelTa mimarT.

mas Semdeg, rac sasamarTlo dasaSvebad miiCnevs ganacxads, amoqmedde-
ba morigebis procedura. evropis konvenciiT, ganacxadis dasaSvebad gamocx-
adebis Semdeg sasamarTlo SesTavazebs Sesabamis mxareebs Tavis samsaxurs
saqmis morigebiT dasrulebis uzrunvelsayofad. amgvari procedura unda
warimarTos konfidencialurad.

am SemTxvevaSi sasamarTlos ori funqcia aqvs: pirveli – Suamavloba
mxareebs Soris da meore – morigeba adamianis uflebaTa pativiscemis safuZ-
velze. sasamarTlos, rogorc adamianis uflebaTa miukerZoebeli damcve-
lis, es funqcia Zalze mniSvnelovania im SemTxvevaSi, rodesac Sesabamisi
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darRvevis Sedegebi exeba ara mxolod ganmcxadeblis interesebs da rode-
sac am Sedegebma SeiZleba moiTxovos saxelmwifosagan zogadi RonisZiebeb-
is gatareba, raTa gamoiricxos imave uflebis darRveva momavalSi. swored
amitom xSirad mxareebs Soris saqmis morigebiT dasruleba xerxdeba mxolod
mas Semdeg, rac mopasuxe saxelmwifo atarebs administraciul, xolo zogi-
erT SemTxvevaSi sakanonmdeblo RonisZiebebsac ki, raTa momavalSi Tavidan
aicilos konvenciis SesaZlo darRvevebi.29

saqmis morigebis dasrulebis SemTxvevaSi sasamarTlo iRebs saqmes Tavi-
si siidan da Semoifargleba faqtebisa da miRweuli gadawyvetilebis mokle
mimoxilviT.30

saqmis arsebiTi ganxilvis meore procedura gansazRvrulia konvenci-
is 38-e muxlis 1-li punqtis a) qvepunqtiT, romlis mixedviT sasamarTlo
agrZelebs miRebuli ganacxadis ganxilvas dainteresebul mxareTa monawi-
leobiT. mas SeuZlia ganaxorcielos nebismieri sakiTxis gamoZieba da am
SemTxvevaSi saxelmwifoebi valdebuli arian xeli Seuwyon mas.

individualuri da saxelmwifoTaSorisi ganacxadebis arsebiTi ganxil-
visa da Sesabamisi gadawyvetilebis miRebis funqcia ZiriTadad evropuli
sasamarTlos palatebs ekisrebaT. Tumca ̀ im SemTxvevaSi, rodesac palatis
ganxilvaSi myofi saqme wamoWris seriozul sakiTxebs, romlebic exeba kon-
venciisa da misi oqmebis ganmartebas, an rodesac palatis mier sakiTxis gada-
wyvetas SeiZleba mohyves sasamarTlos mier manamde miRebul gadawyvetile-
basTan SeuTavsebeli Sedegi, palatas ufleba aqvs nebismier dros gadaw-
yvetilebis gamotanamde gadasces iurisdiqcia did palatas, Tuki saqmis arc
erTi mxare ar iqneba amis winaaRmdegi.”31 garda amisa, palatis mier gadaw-
yvetilebis miRebidan sami Tvis vadaSi saqmis nebismier mxares SeuZlia moiTx-
ovos saqmis gadacema didi palatisaTvis, Tumca didi palata uflebamosil-
ia miiRos gansaxilvelad mxolod is saqme, romelic exeba konvenciisa da
misi oqmebis gamoyenebasa da ganmartebasTan dakavSirebul seriozul sak-
iTxebs.

samarTalwarmoebis procesSi uzrunvelyofilia mesame dainteresebu-
li mxaris monawileoba. kerZod, nebismier maRal xelSemkvrel mxares, rom-
lis erT-erTi moqalaqe aris ganmcxadebeli, SeuZlia waradginos werilobi-
Ti komentarebi da monawileoba miiRos saqmis mosmenaSi. garda amisa, pala-
tis Tavmjdomaris nebarTviT nebismier sxva maRal xelSemkvrel saxelmwi-
fosac an pirs, romelic ar aris samarTalwarmoebis erT-erTi mxare, Seu-
Zlia monawileoba miiRos saqmis ganxilvaSi da warmoadginos werilobiTi
komentarebi, Tu es marTlmsajulebis saTanadod ganxorcielebis intere-
sebidan gamomdinareobs.32

29 D. Gomien, D. Harris, L. Zwaak, Law and Practice of the European Convention on Human Rights and
the European Social Charter, 1996, 67-69.
30 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciis 39-e
muxli.
31 iqve, 30-e muxli.
32 iqve, 36-e muxli.
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palatebis gadawyvetilebebi sabolooa, Tu mxareebi ganacxadeben, rom
isini ar moiTxoven saqmis didi palatisaTvis gadacemas, an Tu mxareebma ar
gamoiyenes didi palatisaTvis saqmis gadacemis ufleba gadawyvetilebis
miRebidan sami Tvis vadaSi, an Tu didma palatam uari Tqva saqmis miRebaze.
rac Seexeba did palatas, misi yvela gadawyvetileba sabolooa.

sagulisxmoa, rom evropuli sasamarTlo ar warmoadgens umaRles in-
stancias konvenciis wevri saxelmwifoebis sasamarTlo sistemebTan mima-
rTebiT. amitom mas ar SeuZlia gaauqmos Sesabamisi saxelmwifos erovnuli
sasamarTlos mier miRebuli gadawyvetileba. mis kompetenciaSi ar Sedis
gadawyvetilebaTa miReba in abstracto imis Sesaxeb, Seesabameba Tu ara monaw-
ile saxelmwifoebis Sidasaxelmwifoebrivi samarTali konvenciis calkeul
debulebas.33 sasamarTlos funqciaa mxolod konkretuli saCivrebis ganx-
ilva konvenciis darRvevis faqtebis gamovlenis mizniT.

evropuli sasamarTlos mier miRebuli gadawyvetilebebi iuridiulad
savaldebuloa mxolod konkretul saqmeSi monawile mxareebisaTvis.34 Tum-
ca, arc Tu ise iSviaTad, sasamarTlo gadawyvetilebaTa mniSvneloba scdeba
calkeuli saxelmwifoebis erovnul sazRvrebs da garkveul zegavlenas
axdens konvenciis sxva wevri saxelmwifoebis kanonmdeblobasa da praqtika-
ze. konvenciis monawile saxelmwifoebis mier evropuli sasamarTlos gada-
wyvetilebaTa Seusruleblobam SeiZleba gamoiwvios maTi wevrobis droebi-
Ti SeCereba an, saboloo jamSi, ministrTa komitetis gadawyvetilebiT, Se-
sabamisi saxelmwifos garicxva organizaciidan. xSirad saxelmwifo iZule-
bulia mis winaaRmdeg miRebuli sasamarTlo gadawyvetilebis Sedegad cv-
lilebebi Seitanos Tavis kanonmdeblobaSi da/an sasamarTlo praqtikaSi,
raTa ar ganmeordes msgavsi darRveva. aqve unda aRiniSnos, rom ministrTa
komitets akisria valdebuleba gaakontrolos sasamarTlo gadawyvetile-
bebis Sesruleba da mis mier ganxorcielebuli kontroli vrceldeba ara
mxolod fuladi kompensaciis droul gadaxdaze, aramed sasamarTlo ganx-
ilvis dros erovnul kanonmdeblobaSi Tu sasamarTlo praqtikaSi gamovle-
nili xarvezebis gamosworebazec.

3.3. sakonsultacio daskvnebi

adamianis uflebaTa evropis konvenciiT, `ministrTa komitetis Tx-
ovniT, sasamarTlos SeuZlia warmoadginos sakonsultacio daskvna samarT-
lebriv sakiTxebze, romlebic exeba konvenciisa da misi oqmebis ganmarte-
bas . . .”35

sakonsultacio daskvnebs amzadebs didi palata. mas ara aqvs ufleba
ganixilos is sakiTxebi, romlebic exeba konvenciis pirveli nawiliTa da
damatebiTi oqmebiT aRiarebul uflebaTa da TavisuflebaTa Sinaarsis an

33 ix. saqme: marqsi belgiis winaaRmdeg, 1979 wlis 13 ivnisis gadawyvetileba.
34 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konvenciis 46-e
muxlis 1-li punqti.
35 iqve, 47-e muxli.
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farglebis ganmartebas, agreTve is sakiTxebi, romlebic konvenciis ZaliT
gansakuTrebuli mimarTvis safuZvelze SeiZleba sasamarTlos an ministr-
Ta komitetis kompetencias daeqvemdebaros. TiToeul konkretul SemTx-
vevaSi TviT sasamarTlo gansazRvravs, aqvs Tu ara mas ufleba Sesabamis sa-
kiTxTan mimarTebiT waradginos Tavisi sakonsultacio daskvnebi.

4. sazedamxedvelo sistemebis SedarebiTi analizi

wina or TavSi ganxilul iqna adamianis uflebaTa komitetisa da adami-
anis uflebaTa evropuli sasamarTlos Seqmnis wesi, struqtura da ufleba-
mosileba. am ori saerTaSoriso organos zogadi daxasiaTebis Semdeg auci-
lebelia maTi Sedareba, raTa dadgindes maT Soris msgavsebani da gansxvavebani.

adamianis uflebaTa komitetisa da adamianis uflebaTa evropuli sasa-
marTlos Seqmnis wesTan dakavSirebiT aRsaniSnavia is msgavseba, rom rogorc
adamianis uflebaTa komiteti, ise evropuli sasamarTlo Seqmnilia konkre-
tuli saerTaSoriso xelSekrulebis safuZvelze, romelic gansazRvravs
ZiriTad uflebebsa da Tavisuflebebs da adgens xelSekrulebiT gaTval-
iswinebuli valdebulebebis Sesrulebis makontrolebel organoTa ufle-
bamosilebas.

xsenebul sazedamxedvelo organoebs Soris aSkaraa gansxvaveba maTi
Semadgenlobis mixedviT, Tumca igi ufro teqnikuri xasiaTisaa, vidre ar-
sebiTi. Tu evropis sasamarTlos wevrTa raodenoba ganisazRvreba adamianis
uflebaTa evropis konvenciis monawileTa raodenobiT, adamianis ufleba-
Ta komitetis wevrebis raodenoba fiqsirebulia da ar aris damokidebuli
paqtis monawile saxelmwifoebis raodenobis zrdaze. Tumca es gasagebic
aris, radgan paqti miRebulia universaluri saerTaSoriso organizaciis
egidiT, ris gamoc gaeros yvela wevr saxelmwifos SeuZlia moaxdinos paq-
tis ratificireba. yvela wevr saxelmwifos rom SeeZlos Tavisi kandidatis
wardgena komitetis wevrad, adamianis uflebaTa komiteti uzarmazar orga-
nod Camoyalibdeboda, romelsac Zalze gauWirdeboda swrafi gadaw-
yvetilebebis miReba.

adamianis uflebaTa komitetisa da adamianis uflebaTa evropuli sasa-
marTlos Sedareba gansakuTrebiT sainteresoa maTi iurisdiqciis sakiTx-
Tan dakavSirebiT.

adamianis uflebaTa dacvis evropis konvencia adgens evropuli sasa-
marTlos avtomatur iurisdiqcias im saxelmwifoebis mimarT, romlebmac
moaxdines evropis konvenciis ratificireba. sxva sityvebiT, saxelmwifo,
romelic moaxdens evropis konvenciis ratificirebas, avtomaturad aRi-
arebs evropuli sasamarTlos iurisdiqcias miiRos da ganixilos ganacxade-
bi am saxelmwifos winaaRmdeg. evropuli sasamarTlos iurisdiqciis avtoma-
turi aRiareba exeba rogorc saxelmwifoTaSoris, ise individualur ganacx-
adebs.36

36 iqve, 33-e da 34-e muxlebi.
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adamianis uflebaTa komitetis kompetencia gansxvavdeba evropuli
sasamarTlos kompetenciisagan imiT, rom samoqalaqo da politikuri ufle-
bebis saerTaSoriso paqtiT saxelmwifoTaSorisi da individualuri ganacx-
adebis ganxilvis procedura mxolod fakultatiuri xasiaTisaa. saxelmwi-
foTaSoris ganacxadebTan dakavSirebiT aRsaniSnavia, rom paqti adgens, rom
saxelmwifom unda gaakeTos specialuri gancxadeba paqtis 41-e muxlis mi-
marT, romliTac aRiarebs komitetis aseT iurisdiqcias. Tu saxelmwifom ar
aRiara komitetis iurisdiqcia, igi ar iqneba uflebamosili, miiRos da ganix-
ilos aseTi saxelmwifoTaSorisi ganacxadi. individualur ganacxadebTan
dakavSirebiT aRsaniSnavia, rom saxelmwifo, paqtTan erTad, unda gaxdes
paqtis fakultatiuri oqmis monawile, romelic adgens adamianis uflebaTa
komitetisaTvis piris mier mimarTvis uflebas. cxadia, Tu saxelmwifo ar
gaxda paqtis damatebiTi oqmis monawile, adamianis uflebaTa komiteti ar
iqneba uflebamosili ganixilos individualuri ganacxadebi am saxelmwi-
fos winaaRmdeg.

aseve aSkaraa gansxvaveba adamianis uflebaTa komitetsa da adamianis
uflebaTa evropul sasamarTlos Soris zedamxedvelobis formasTan dakav-
SirebiT. gansxvavebiT adamianis uflebaTa evropuli sasamarTlosagan, ad-
amianis uflebaTa komiteti uflebamosilia ganixilos pirveladi da peri-
oduli moxsenebebi im sakanonmdeblo, administraciul da praqtikul
RonisZiebebze, romlebic gaatara saxelmwifom samoqalaqo da politikuri
uflebebis saerTaSoriso paqtis gansaxorcieleblad.

aseve arsebobs gansxvaveba adamianis uflebaTa komitetsa da adamianis
uflebaTa evropul sasamarTlos Soris sakonsultacio iurisdiqciasTan
dakavSirebiT. adamianis uflebaTa komitetisagan gansxvavebiT, adamianis
uflebaTa evropuli sasamarTlo uflebamosilia gasces sakonsultacio
daskvnebi samarTlebriv sakiTxebze, romlebic exeba konvenciisa  da misi
oqmebis ganmartebas.

mimarTvis pirobebTan dakavSirebiT erTaderTi arsebiTi gansxvaveba
adamianis uflebaTa komitetsa da adamianis uflebaTa evropul sasamarT-
los Soris aris eqvsTviani vada, romelic pirdapir dadgenilia mxolod ad-
amianis uflebaTa evropuli sasamarTlosaTvis mimarTvis SemTxvevaSi. evro-
pul sasamarTloSi individualuri ganacxadis Setana SeiZleba mxolod ma-
Sin, Tu ar aris gasuli eqvsi Tve mas Semdeg, rac am saqmesTan dakavSirebiT
miRebulia umaRlesi sasamarTlo instanciis mier saboloo gadawyvetileba.
samoqalaqo da politikuri uflebebis saerTaSoriso paqtis fakultati-
uri oqmi drois amgvar SezRudvas ar iTvaliswinebs.

aseve arsebobs gansxvaveba am or organos Soris samarTalwarmoebis
formasTan dakavSirebiT. adamianis uflebaTa evropul sasamarTloSi samar-
Talwarmoeba xorcieldeba rogorc werilobiT, ise zepirad. adamianis ufle-
baTa komitetSi, iseve rogorc gaeros egidiT miRebul adamianis uflebaTa
sxva msgavs organoebSi, individualuri ganacxadi ganixileba mxolod weri-
lobiTi formiT.

saxelmwifoTaSoris ganacxadebTan dakavSirebiT, aRsaniSnavia, rom Tu
adamianis uflebaTa komitetSi saxelmwifoTaSorisi ganacxadis ganxilva
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monawile saxelmwifoTaTvis aradamakmayofileblad gadawyda da special-
uri SemTanxmebeli komisiis muSaobasac ar mohyva sasurveli Sedegi, komi-
teti uflebamosilia Semoifarglos mokle moxsenebiT, romelsac Tan erTvis
dainteresebul saxelmwifoTa werilobiTi wardginebani da zepir ward-
ginebaTa Canaweri. am TvalsazrisiT evropuli sasamarTlos saqmianoba gac-
ilebiT efeqtiania, radgan igi iRebs Sesabamisi saxelmwifosaTvis iuridiu-
lad savaldebulo gadawyvetilebas.

erT-erTi yvelaze mniSvnelovani gansxvaveba am or organos Soris mdgo-
mareobs maT gadawyvetilebaTa iuridiuli bunebaSi. adamianis uflebaTa
komitetis mier miRebuli gadawyvetileba mxolod sarekomendacio xasia-
Tisaa. rac Seexeba adamianis uflebaTa evropul sasamarTlos, mis mier miRe-
buli yvela gadawyvetileba iuridiulad savaldebuloa, rac ganapirobebs
zogadad adamianis uflebaTa evropuli sasamarTlos efeqtianobas.

5. daskvna

adamianis uflebaTa sferoSi saxelmwifoTa valdebulebebis Sesrule-
baze saerTaSoriso kontrolis sistema erT-erTi umniSvnelovanesi miRw-
evaa am sferos saerTaSoriso regulirebis procesSi. sazedamxedvelo or-
ganoTa roli da mniSvneloba am mimarTebiT mudmivad izrdeba. sul ufro
meti yuradReba eTmoba am organoTa funqciebsa da valdebulebebs gaerosa
da evropis sabWos saqmianobaSi.

sayuradReboa, rom adamianis uflebaTa saerTaSoriso samarTlis gav-
lena adamianis uflebaTa sakiTxebis regulirebasTan dakavSirebiT sul
ufro izrdeba. mravali sakiTxi, romelic aqamde saxelmwifoTa Sida kompe-
tencias ganekuTvneboda, dRes ukve saerTaSoriso regulirebis sagania.
saerTaSoriso samarTlis rolis gazrda aseve gamoixateba im meqanizmebis
ganmtkicebiT, romlis meSveobiT xorcieldeba zedamxedveloba am saerTa-
Soriso valdebulebebis Sesrulebaze.

ori saerTaSoriso organos saqmianobis Sedarebidan naTelia, rom maT
Soris mravali msgavsebaa rogorc iurisdiqciis, ise zedamxedvelobis
formebis TvalsazrisiT. aseTi msgavsebis miuxedavad aSkaraa, rom adami-
anis uflebaTa evropis konvenciiT Seqmnil sistemas mravali upiratesoba
aqvs, rac gamoxateba sasamarTlos avtomaturi iurisdiqciiT saxelmwifo-
TaSorisi da individualuri ganacxadebis mimarT, saqmeTa ganxilvis proce-
durebiT da evropuli sasamarTlos gadawyvetilebaTa iuridiulad savalde-
bulo ZaliT.

saerTaSoriso doneze moqmedi adamianis uflebaTa damcveli insti-
tutebis miuxedavad, mxedvelobaSia misaRebi maTi subsidiuri roli adami-
anis uflebaTa dacvis erovnuli institutebis mimarT. saxelmwifoebma maqsi-
malurad efeqtiani nabijebi unda gadadgan imisaTvis, raTa uzrunvelyon
adamianis uflebaTa dacva erovnul doneze. mxolod gamonaklis SemTxveva-
Si unda iyos saWiro adamianis uflebaTa saerTaSoriso meqanizmebis gamoy-
eneba. eWvs gareSea, rom rac ufro efeqtianad aris daculi adamianis ufle-
bebi erovnul doneze, miT ufro naklebia adamianis uflebaTa saerTaSoriso
meqanizmebis gamoyenebis saWiroeba.
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avtorTa Sesaxeb

leqso asaTaSvili _ saerTaSoriso samarTlisa da urTierTobebis magistri
(sorbonis universiteti, parizi); amJamad meqsikis adamianis uflebaTa
erovnuli komisiis aRmasrulebeli samdivnos arasamTavrobo saerTaSoriso
organizaciebis departamentis direqtori.

zurab burduli _ saqarTveloSi wiTeli jvris saerTaSoriso komitetis war-
momadgenlobis iuridiuli mrCeveli; Tb. saxelmwifo universitetis saer-
TaSoriso samarTlisa da saerTaSoriso urTierTobebis fakultetis leqtori.

gaga gabriCiZe _ evropis samarTlis magistri (saarbriukeni, germania), migraciis
saerTaSoriso organizaciis kavkasiis biuros konsultanti samarTlebriv
sakiTxebSi.

irakli giviaSvili _ samarTlis magistri (haidelbergi, germania); saqarTve-
los sagareo saqmeTa saministros saerTaSoriso samarTlebrivi departamen-
tis evropis sabWosa da adamianis uflebaTa dacvis sammarTvelos ufrosi.

eva gociriZe _ iuridiul mecnierebaTa kandidati (Tsu), saqarTvelos uzenaesi
sasamarTlos adamianis uflebaTa centris direqtori.

levan izoria _ samarTlis doqtori (giotingeni, germania), Tbilisis saxelm-
wifo universitetis samarTlis Teoriisa da konstituciuri samarTlis kaT-
edris docenti, saqarTvelos mecnierebaTa akademiis saxelmwifosa da sa-
marTlis institutis ufrosi mecnier-TanamSromeli.

konstantine korkelia _ iuridiul mecnierebaTa kandidati (Tsu), saerTa-
Soriso samarTlis magistri (warCinebiT) (leidenis universiteti, nider-
landebi); saqarTvelos mecnierebaTa akademiis saxelmwifosa da samarTlis
institutis direqtoris moadgile; Tbilisis saxelmwifo universitetis
saerTaSoriso samarTlisa da saerTaSoriso urTierTobebis fakultetis
docenti.

konstantine kublaSvili _ samarTlis doqtori (hanoveri, germania).

goCa lorTqifaniZe _ gaerosTan saqarTvelos mudmivi warmomadgenlobis ufro-
si mrCeveli; saqarTvelos mecnierebaTa akademiis saxelmwifosa da samarT-
lis institutis mecnier-TanamSromeli.

givi miqanaZe _ konstituciur uflebaTa dacvis centris Tavmjdomare.

aleqsandre oraxelaSvili _ saerTaSoriso samarTlis magistri (leidenis uni-
versiteti, niderlandebi); saerTaSoriso samarTlis doqtoranti, kembrijis
universiteti, didi britaneTi.

merab turava _ samarTlis doqtori (berlini, germania); saqarTvelos uzenaesi
sasamarTlos Tavmjdomaris moadgile, sisxlis samarTlis saqmeTa palatis
Tavmjdomare.

lali fafiaSvili _ iuridiul mecnierebaTa kandidati (Tsu), saqarTvelos par-
lamentis Tavmjdomaris pirveli TanaSemwe, Tbilisis saxelmwifo univer-
sitetis docenti.

paata cnobilaZe _ msoflio iuristTa asociaciis erovnuli prezidenti,
saqarTvelos iuristTa kavSiris Tavmjdomare, Jurnal "samarTlis" redaq-
tori, Tbilisis saxelmwifo universitetis docenti.

laSa WeliZe _ adamianis uflebaTa saerTaSoriso samarTlis magistri (lundis
universiteti, SvedeTi); adamianis uflebaTa evropul sasamarTloSi
saqarTvelos generaluri warmomadgeneli, iusticiis saministro.

nino xaindrava _ Tbilisis saxelmwifo universitetis saerTaSoriso samarTlisa
da saerTaSoriso urTierTobebis fakultetis IV kursis studenti.


