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winasityvaoba

winamdebare naSromi sakorporacio samarTalSi kapitalis dacvis meTo-

debis analizs eZRvneba. igi 2008-2010 wlebSi maqs plankis saxelobis saz

RvargareTisa da saerTaSoriso kerZo samarTlis institutSi muSaobis Se-

degia, sadac aleqsander fon humboldtis fondis samecniero stipendiiT 

vimyofebodi.

upirveles yovlisa, minda gulwrfeli madloba gadavuxado Cems samec-

niero xelmZRvanels, maqs plankis sazRvargareTisa da saerTaSoriso kerZo 

samarTlis institutis dierqtors profesor klaus hopts, institutSi 

yofnisas Cemdami gamoCenili gulisxmirebisa da naSromze muSaobis dros 

gaweuli daxmarebisaTvis. aseve minda madliereba gamovxato profesor lado 

Wanturiasadmi, romelTan TanamSormlobamac mniSvnelovni wvlili Seitana 

naSromis SeqmnaSi. kvlevis periodSi sasargeblo rCevebisa da saintereso 

diskusiebisaTvis madlobas vuZRvni profesor hans-ioaxim Srams, Tobias Stu-

demans, aseve qarTvel kolegebs levan nadaraias da giorgi nasyidaSvils. 

Cemi madliereba msurs davudasturo aseve germaniis teqnikuri Tanam-

Sormlobis sazogadoebas (GTZ), romlis mxardaWeriTac aRniSnulma naSromma 

dRis sinaTle ixila.

literatura da samarTlebrivi baza naSromSi gaTvaliswinebulia 2010 

wlis agvistos mdgomarebiT.

giorgi juReli 

2010 weli
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Sesavali nawili

naSromis mizani da ganxiluli samarTlebrivi sistemebi 

kapitalis dacva korporaciuli samarTlis mniSvnelovani sakiTxia. misi 

umTavresi mizani aris korporaciis ekonomikuri (qonebrivi) qmedunariano-

bis SenarCuneba. igi gamoixateba sawarmos SesaZleblobaSi, daakmayofilos 

kreditorTa da aqcionerTa interesebi. mxolod likvidur sawarmos SeuZlia 

aqcionerebs, maTi investiciebis sanacvlod, stabiluri dividendi misces. 

garda amisa, korporaciis qonebrivi mdgomareobis gauareseba moaswavebs 

aqcionerTa, rogorc korporaciis mflobelTa, poziciis Sesustebas. Tuki 

korporacia gadaxdisuunaro gaxda, sawarmos bedi aqcionerTa gamgeblobi-

dan kreditorTa xelSi gadadis. gakotrebis an gadaxdisuunarobis warmoebis 

farglebSi sawarmosTan dakavSirebul gadawyvetilebaTa Sinaarss ukve kre-

ditorTa interesi gansazRvravs. 

aRniSnulis miuxedavad, kapitalis dacvis umTavresi obieqtebi kredi-

torebi arian. maTi mTavari miswrafeba sawarmos mier valdebulebebis sruli 

da drouli Sesrulebaa. gadaxdisuunaro korporaciis mimarT kreditorebis 

uflebamosileba sagrZnoblad izrdeba. Tumca, sawarmos savalalo qonebrivi 

mdgomareobis gamo, matulobs maTi moTxovnebis Seusruleblobis albaTo-

bac. amdenad, kreditorebis upirvelesi survilia gadaxdisunariani movalis 

SenarCuneba, gadaxdisuunarobis SemTxvevaSi ki – sawarmos mier sawarmos 

aramarTebulad gankarguli qonebis dabruneba. 

kapitalis dacvis optimalur sistemasac ki ar ZaluZs samewarmeo waruma-

teblobis riskis aRmofxvra. korporaciis saqmianobis warmatebas wamowyebul 

proeqtTa perspeqtiuloba, bazris pirobebi da stabiluroba, aseve, sawar-

mos mmrTvelTa gamWriaxoba da keTilsindisiereba ganapirobebs. kapitalis 

dacva sawarmos gadaxdisunarianobis SenarCunebis samarTlebriv meqanizmebs 

moicavs. misi umTavresi amocana aris aqcionerebis mier sawarmos qonebis 

ukanono miTvisebis akrZalva; aseve, sawarmosa da aqcionerTa interesebis 

Sesabamisad mmarTvelTa moqmedebis uzrunvelyofa. cxadia, moqmedi sawar-

mos (going concern) pirobebSi aRniSnuli amocanebis Sesruleba korporaciis 

saqmianobis warmatebis garantias ar iZleva. damcavi samarTlebrivi meqani-

zmebis miuxedavad, yvela gauTvlel bizneswamowyebas warumatebloba emu-

qreba. gadaxdisuunarobis mizezad SeiZleba samewarmeo garemos gauaresebac 
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iqces. maT Soris, kanonmdeblobis, fasebis, kapitalis bazris, sanebarTvo 

(salicenzio) an sxva pirobebis uaryofiTi cvlileba, politikuri aramdgra-

doba da a.S. aseT SemTxvevebSi kapitalis dacva miiRweva gadaxdiuunarobis 

mowesrigebuli procesis drouli dawyebiTa da sameurveo masis maqsimaluri 

mobilizebiT. 

winamdebare naSromis mizania kapitalis dacvis mowinave modelebis Seswa-

vla da qarTuli sakorporacio samarTlis gaumjobeseba. Canafiqrs biZgi 

misca evropul sakorporacio-samarTlebriv mecnierebasa da kanonSemoqme-

debaSi kapitalis dacvis evropuli modelis axleburi gaazrebis mcdelo-

bam. swored aRniSnuli Zalisxmevis Sedegia is mniSvnelovani cvlilebebi, 

romlebic evropis korporaciuli samarTlis meore direqtivaSi Sevida.1 

diskusiis Sedegad aseve Seiqmna mniSvnelovani analitikuri masala, romelic 

evropuli korporaciuli samarTlis kritikul ganxilvasa da modernizebas 

eZRvneba. maT Sorisaa samecniero da saeqsperto naSromebi kapitalis dacvis 

gaumjobesebis Sesaxeb. maTSi asaxuli winadadebebis umravlesoba SedarebiT-

samarTlebrivi kvlevis Sedegebs efuZneba. 

zogadevropuli samarTlis subsidiuri bunebidan gamomidnare, yura-

dRebas gavamaxvilebT nacionalur kanonmdeblobaSi mis implementacia-

zec. am mxriv, sainteresod miviCnieT germaniis saaqcio kanonmdeblobiT 

gaTvaliswinebuli kapitalis dacvis mimoxilva.

kapitalis dacvasTan dakavSirebul diskusiaSi avtorTa umravlesoba aSS-

is sakorporacio samarTals alternatiuli midgomis sayuradRebo magaliTad 

ganixilavs. Cveni SedarebiT-samarTlebrivi kvlevac evropul da amerikul 

sakorporacio samarTalSi damkvidrebuli kapitalis dacvis sistemebis Se-

fasebas isaxavs miznad. aSS-is korporaciuli samarTali, rogorc erTiani 

samarTlebrivi sxeuli, ar arsebobs. aSS-is kanonsituciis me-8 muxlidan 

gamomdinare, sakorporacio samarTali Statebis kompetencias ganekuTv-

neba. amitom kapitalis dacvasTan dakavSirebuli samarTlebrivi meqanizme-

bis sruli suraTis asaxvisaTvis mizanSewonilad miviCnieT aSS-is modeluri 

sakorporacio kanonmdeblobis ganxilva. amerikis advokatTa asociaciis 

mier SemuSavebuli Revised Model Business Corporation Act (RMBCA) modeluri ka-

nonmdeblobis SesaniSnavi magaliTia, vinaidan mis debulebebs, mTlianad an 

nawilobriv, Statebis umravlesoba iziarebs. garda amisa, ganvixilavT dela-

1 ix. sabWos meore direqtiva 77/91/EEC (13.12.1976) aseve evroparlamentisa da evrokomisiis 
direqtiva 2006/68/EC (6.09.2006), romliTac cvlilebebi Sevida meore direqtivaSi. 
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veris sakorporacio-samarTlebriv gamocdilebas. arCevans safuZvlad udevs 

sakorporacio samarTlis dargSi delaveris Statis gansakuTrebuli avto-

riteti, rasac, upirveles yovlisa, vrceli da daxvewili sasamarTlo praq-

tika ganapirobebs. delaveris umaRlesi sasamarTlo (Delware Supreme Court) 

da delaveris sakanclero sasamarTlo (Delaware Chancery Court) sakorporacio 

samarTlis dargSi aRiarebul avtoritetebad miiCnevian.2 Statis gansaku-

Trebul rolze metyvelebs isic, rom sajaro fasiani qaRaldebis emitent 

amerikuli korporaciaTa naxevarze meti registrirebulia delaverSi. dela-

veris Stati aris aseve umsxvilesi amerikuli korporaciebis (e.w. Fortune 500) 

umravlesobis samarTlebrivi samSoblo.3 

kapitalis dacvis koncefciis calkeul sakiTxebTan dakavSirebiT, mimo-

vixilavT sxva mowinave qveynebis gamocdilebasac, iseTebis, rogorebicaa 

didi britaneTi da Sveicaria. 

SezRuduli pasuxismgebloba – sakorporacio  

samarTlis principi

SezRuduli pasuxismgebloba saaqcio sazogadoebis (korporaciis) erT-

erTi mTavari maxasiaTebelia.4 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 51-e 

muxlis pirveli nawilis mixedviT, `saaqcio sazogadoebis pasuxismgebloba 

misi kreditorebis winaSe Semoifargleba mTeli misi qonebiT. saaqcio sazo-

gadoebis aqcioneri pasuxs ar agebs saaqcio sazogadoebis valdebulebebi-

saTvis.~ debulebiT aRiarebuli SezRuduli pasuxismgeblobis principi aq-

cionerTa pirad qonebas icavs sawarmos kreditorTa moTxovnebisagan.5

2 Black, Why Corporations Choose Delaware, 2007, 5 et seq.
3 ix. delaveris saxelmwifo departamentis sakorporacio ganyofilebis (Department of State: 
Division of Corporations) monacemebi, URL: http://www.corp.delaware.gov/aboutagency.shtml; aseve, 
Black, Why Corporations Choose Delaware, 1.
4 Gevurtz, Corporation Law, 2000, 26.
5 Armour/Hansmann/Kraakman, What is Corporate Law?, Kraakmann/Hopt da sxv., The Anatomy of Cor-
porate Law, 2Ed. 2009, 1 9, 10, avtorebi asxveveben iuridiuli pirisa da SezRuduli pasux-
ismgeblobis urTierTSemavsebel funqciebs sakorporacio samarTalSi - “entity shielding” 
(sawarmos dacva) da “owner shielding” (mesakuTreTa (aqcionerTa) dacva); ix. aseve Chanturia, 
Knieper/Chanturia/Schramm, Das Privatrecht im Kaukasus und Zentralasien, 2010, 139 et seq., romelic, 
kavkasiisa da Sua aziis qveynebis magaliTze, iuridiuli pirisa da misi wevrebis (partnio-
rebis) pasuxismgeblobis gamijvnis principsa (Trennungsprinzip) da Sesabamis gamonaklisebs 
mimoixilavs. 
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korporaciul samarTalSi SezRuduli pasuxismgeblobis princips 

mniSvnelovani ekonomikuri datvirTva aqvs. saaqcio sazogadoebis kredi-

torebs, rogorc wesi, ufleba ar aqvT, moTxovnebi aqcioneris piradi qo-

nebis xarjze daikmayofilon.6 korporaciis saqmianobis warumateblobidan 

gamomdinare safrTxec aqcioneris qonebis mxolod sawarmoSi Cadebul (inves-

tirebul) nawils emuqreba. investiciasTan dakavSirebuli riskis SezRudvas 

potenciur aqcionerTa sainvesticio gadawyvetilebebze dadebiTi gavlena 

aqvs. igi aseve amcirebs korporaciis mier sakuTari kapitalis mozidvisTvis 

gaRebul xarjs (cost of equity). 

SezRuduli pasuxismgebloba investiciebis diversificirebis wamaxalise-

beli faqtoricaa. sawarmoSi Cadebuli saxsrebis dakargvis riski aqcioners 

sxvadasxva sawarmosa da dargSi investirebisken ubiZgebs. diversificireba 

xels uwyobs SesaZlo danakargis ganeitralebasa da saerTo investirebuli 

kapitalis (sainvesticio portfelis) rentabelurobis SenarCunebas.7

saaqcio sazogadoebebis erT-erTi maxasiaTebelia sakuTrebisa da kontro-

lis gamijvna. msxvil korporaciebSi sawarmos yoveldRiur saqmianobas pro-

fesiuli niSniT SerCeuli menejerebi uZRvebian, romlebic aqcionerTa `ku-

Tvnil~ qonebas marTaven. sawarmos sakuTrebisa da gadawyvetilebis miRebis 

kompetenciaTa gamijvna bunebrivad warmoSobs mesakuTreTa (aqcionerTa) 

mier menejmentis efeqtiani meTvalyureobis saWiroebas. SeuzRudavi pa-

suxismgeblobis pirobebSi aqcioneri iZulebuli iqneboda mmarTvelTa yove-

li nabiji gaekontrolebina, raTa decva ara marto investicia, aramed mTeli 

Tavisi qoneba. sakuTrebisa da kontrolis gamijvnis viTarebaSi ki menejmen-

tis kontrolis saWiroeba aqcionerTa mier sawarmos saqmianobis zedamxed-

velobis xarjebsac (agency cost)8 gazrdida. rogorc aRvniSneT, SezRuduli 

pasuxismgeblobis gamo korporaciis aqcioneri mxolod sawarmoSi invisti-

ciiT riskavs, misi piradi qoneba ki daculia. Sesabamisad, igi naklebad dain-

teresebulia menejmentis saqmianobis yovlismomcveli zedamxedvelobiT.

6 Tumca ix. `mewarmeTa Sesaxeb~ kanonis me-3 muxlis me-6 nawili. 
7 Morrissey, Piercing All the Veils, 32 The Journal of Corporation Law, 529, 537, 538 (2007), URL: http://ssrn.
com/abstract=1109180; Easterbrook/Fischel, Limited Liability and the Corporation, 52 University of Chicago 
Law Review, 89, 95, 96 (1985); igive, Economic Structure of Corporate Law, 1998, 43; Henry J. Manne, Our 
Two Corporation System: Law and Economics, 53 Vanderbilt Law Review, 259, 262 (1976).
8 Easterbrook/Fischel, Limited Liability and the Corporation, 52 University of Chicago Law Review, 89, 94, 95 
(1985); sakuTrebisa da kontrolis gamijvnis problemebze ix. Jensen/Meckling, Theory of the 
Firm: Managerial Behavior, Agency Costs and Ownership Structure, 3 Journal of Financial Economics, 305 
(1976), URL: http://ssrn.com/abstract=94049. 
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SezRuduli pasuxismgebloba ganapirobebs aqciebis gadacemaunarianobas 

da likvidurobas, riTac fasiani qaRaldebis bazris Camoyalibebas uwyobs 

xels.9 SezRuduli pasuxismgeblobis pirobebSi aqciis fasi korporaciis 

RirebulebiT (mag., kapitalis nakadebis diskontirebuli RirebulebiT (dis-

counted cash flow)) ganisazRvreba. vinaidan aqcioneris pirad qonebas aqciis 

fasis gansazRvrisaTvis mniSvneloba ar aqvs, SesaZlebelia sxvadasxva aqcio-

neris aqciebisTvis universaluri sabazro fasis dadgena. amgvarad, kor-

poraciis aqciebi gvarovnuli Tvisebebis mqone homogenuri qonebaa. isini 

urTierTCanacvlebadia, maTi mesakuTreebis vinaobis miuxedavad. aqcionerTa 

pasuxismgeblobis SezRudvis gareSe aqciaTa fasze gavlenas moaxdenda ara 

marto sawarmos kapitalis nakadebi, aramed korporaciis aqcionerTa piradi 

qonebac.10 momaval investors gadawyvetilebis miRebisas unda gaeTvaliswi-

nebina ara mxolod sawarmos Rirebuleba, aramed sakuTari da korporaciis 

danarCen aqcionerTa qonebis odenobac. rac ufro mdidaria potenciuri in-

vestori an rac ufro Raribi – danarCeni aqcionerebi, miT ufro savaraudo 

xdeba investoris piradi qonebis dakargva.11

korporaciaTa saqminobisaTvis aseve mniSvnelovania SezRuduli pa-

suxismgeblobisa da iuridiuli piris funqciuri urTierTkavSiri. iuridiu-

li piris statusi erTgvarad avsebs pasuxismgeblobis SezRudvas da aqcio-

nerebis pirad kreditorTagan korporaciis qonebis dacvas ganapirobebs. 

xsenebuli urTierTgavlena korporaciul jgufSi monawile sawarmoebis 

pasuxismgeblobis gamijvnis saSulebas iZleva, rac kapitalis koncentrire-

bas uwyobs xels. SezRuduli pasuxismgebloba da iuridiuli piris statu-

si gareSe kapitalis mozidvasac aadvilebs. kreditorTaTvis safrTxe mxo-

lod im sawarmos SesaZlo warumateblobidan gamomdinareobs, romelSic maT 

saxsrebi Cades. Sesabamisad, kreditori mxolod im biznesproeqtis riskebSi 

monawileobs, romlebic sandod miiCnia da romelTa monitoringis ukeTesi 

SesaZleblobac aqvs.12 danakargis safrTxis aseTi izolireba, zogadad, xels 

9  Easterbrook/Fischel, Economic Structure of Corporate Law, 42,43; vrclad ix. Halpern/Trebilcock/Turn-
bul, An Economic Analysis of Limited Liability in Corporation Law, 30 University of Toronto Law Journal, 117 
(1980).
10 Halpern/Trebilcock/Turnbul, An Economic Analysis of Limited Liability in Corporation Law, 30 University of 
Toronto Law Journal, 117, 130, 131(1980).
11  ix. Morrissey, Piercing All the Veils, 32 The Journal of Corporation Law, 529, 539 (2007); Halpern/Tre-
bilcock/Turnbul, An Economic Analysis of Limited Liability in Corporation Law, 30 University of Toronto Law 
Journal, 117, 143 (1980).
12 Armour/Hansmann/Kraakman, What is Corporate Law?, Kraakmann/Armour/Davis da sxv., The Anatomy 
of Corporate Law, 1, 10.
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uwyobs sakredito kapitalis gadanawilebas ekonomikis sxvadasxva dargSi da 

SesaZlebels xdis gonivruli samewarmeo riskebis aRebas.

pasuxismgeblobis SezRudvidan gamomdinare safrTxeebi 

miuxedavad SezRudul pasuxismgeblobis ekonomikuri sargeblianobi-

sa, korporaciuli samarTali masTan dakavSirebul riskebzec unda amaxvi-

lebdes yuradRebas. cxadia, ar vgulisxmobT samewarmeo warumateblobis 

safrTxes, romelic ekonomikuri pirobebis moulodneli cvlilebebidan 

gamomdinareobs. obieqturi riskebis aRmofxvra kapitalis dacvis sistemis-

Tvis dauZleveli amocanaa. safrTxeebi, romlebsac kapitalis dacvis gamar-

Tuli koncefcia unda iTvaliswinebdes, korporaciis mTavar monawileTagan 

(stakeholders) gamomdinareobs. moqmedeba, romelsac sawarmos gadaxdisunaria-

nobis xelyofa SeuZlia, upirveles yovlisa, korporaciis xelmZRvanelTa 

an aqcionerTagan momdinarebs. sakuTrebisa da gadawyvetilebis miRebis 

kompetenciaTa gamijvnis gamo gadaxdisuunarobis safrTxis wyaro SeiZleba 

gaxdes direqtorebis moqmedeba sawarmosa da misi aqcionerebis interesis 

sawinaaRmdegod. igulisxmeba korporaciis mmarTvelis mier sawarmos ku-

Tvnili (mag., insaideruli) informaciis an qonebrivi saSualebebis piradi 

gamorCenis mizniT gamoyeneba, aseve, samewarmeo SesaZleblobebis miTviseba. 

imave safrTxis Semcvelia msxvili aqcioneris mier korporaciis organoe-

bze gavlenis borotad gamoyeneba. aqcionerTa mier sawarmos gadaxdiuna-

rianobis sawinaaRmdegod mimarTuli qmedebis magaliTia sawarmos qonebis 

miTviseba. qonebis dakargvis gamo korporacias SesaZloa mimdinare saqmia-

nobisa da valdebulebebis Sesasruleblad arasakmarisi saxsrebi darCes.13 

qonebis miTviseba SeiZleba ganxorcieldes sawarmodan gadametebuli odeno-

biT dividendis miRebiT an korporaciis mier sakuTar aqciaTa gamosyidviT. 

kidev ufro mniSvnelovania aqcionerTa mier korporaciis qonebis mitacebis 

e.w. faruli formebi. amis magaliTia korporaciasa da gavlenian aqcioners 

Soris garigebebi (maT Soris, e.w. momsaxurebis an sakonsultacio xelSekru-

lebebi), romlebic neitralur pirTa Soris analogiur garigebaTa piro-

13 Armour, Legal Capital: An Outdated Concept, EBOR, Vol. 7, 2006, 5, 9; igive, Eidenmüller/Schön, The Law 
and Economics of Creditor Protection, 2008, 4, 7.
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bebs ar Seesabameba.14 am dros korporacia ufro nakleb anazRaurebas iRebs, 

vidre Cveulebriv sabazro pirobebSi miiRebda. korporaciis qonebis mita-

cebiT ziani adgeba mcire aqcionerebsac, romlebic sawarmos gadawyveti-

lebebze naklebi gavleniT sargebloben.15 sayuradReboa, rom aqcionerebSi 

saaqcio sazogadoebis qonebis miTvisebis cduneba korporaciis gadaxdisuu

narobis moaxloebisas izrdeba. gadaxdisuunarobis saqmis warmoebis far-

glebSi aqcioneris qonebrivi interesi (equity claim) SesaZloa daukmayofile-

beli darCes, vinaidan upiratesoba kreditorTa moTxovnebs eniWeba.16 amitom 

aqcionerebi gadaxdisuunarobis dadgomamde sakuTari investiciis `droul~ 

dabrunebas cdiloben. gadaxdisuunarobis wina periodSi aqcionerTa opor-

tunizmis gamovlinebaa aqcioneris moTxovnis vadamde dakmayofileba an kor-

poraciis mier moTxovnis uzrunvelsayofad sawarmos qonebis datvirTva. 

aseve SesaZlebelia, rom sawarmom aqcioneris ararsebuli vali aRiaros, rac 

aqcioners sagakotrebo masis xarjze qonebis miRebis SesaZleblobas miscems. 

gadaxdisuunarobis moaxloebasTan erTad aseve mZafrdeba aqcionerTa 

midrekileba riskiani sainvesticio gadawyvetilebisaken.17 xsenebuli moqme-

deba xSirad zemogebis miRebis Sanss iZleva, aqcionerTa danakargis riski ki 

korporaciaSi maTi investiciis moculobiT Semoifargleba. aqcionerebs ki 

Semdegi gaTvla amoZravebT: Tuki wamowyeba mogebiani aRmoCnda, isini qone-

briv sargebels miiReben;18 warumateblobis SemTxvevaSi ki arafers karga-

ven, vinaidan sawarmo isedac gadaxdisuunarobisken mieqaneba. aqcionerTagan 

gansxvavebiT, korporaciis mier saxifaTo investiciebis ganxorcieleba kre-

ditorTa interesebs naklebad pasuxobs. proeqtis warumateblobis SemTxve-

vaSi zaralis udidesi nawili kreditorebs daawveba, rac maTi moTxovnebis 

Seusruleblobas gamoiwvevs. korporaciis mier mniSvnelovani mogebis miReba 

ki maTze gavlenas ar axdens, radgan sawarmos mimarT kreditoris interesi 

(moTxovnis Rirebuleba), rogorc wesi, winaswar ganisazRvreba.19 
14  Mülbert, A Synthetic View of Different Concepts of Creditor Protection, EBOR, Vol. 7, 2006, 357, 368; ix. 
aseve Armour/Kanda/Hertig, Transactions with Creditors, Kraakmann/Armour/Davis da sxv., The Anatomy 
of Corporate Law, 2. ed. 2009, 115, 116.
15  Bezzenberger, Kapital der Akziengesellschaft, 2005, 1.
16  mag. ix. gadaxdisuunarobis saqmis warmoebis Sesaxeb saqarTvelos kanonis me-40 muxli.
17  Miola, Legal Capital and Limited Liability Companies, ECFR, 4/2005, 413, 419. Mülbert/Birke, Legal Capital - 
Is There a Case against the European Legal Capital Rules? EBOR Vol. 3, 2002, 695, 709.
18  Armour, Share Capital and Creditor Protection, 63 Modern Law Review, 2000, 355, 360; Enriques/Macey, 
Creditors Versus Capital Formation, 86 Cornell Law Review, 1165, 1168, 1169 (2001).
19  Jensen/Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure, 3 Jour-
nal of Financial Economics, 305, 333 (1976); Mülbert/Birke, Legal Capital - Is There a Case against the Euro-
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korporacia maRali riskebis mqone saqmianobaSi SesaZloa mmarTvelis ga-

vleniTac CaerTos. samewarmeo gadawyvetileba, romelic sawarmos safrTxes 

uqadis, xSirad mmarTvelis interesTa konfliqts an arasakmaris gulisx-

mierebas ukavSrdeba. interesTa konfliqtisgan Tavisufali xelmZRvaneli 

naklebad aris midrekili gadametebuli riskis gawevisken, riTac sakuTar 

keTildReobasa da reputacias icavs.20 Tumca SesaZloa riskis araswori Se-

faseba xelmZRvanelis arakvalificiurobam an gaufrTxileblobamac gamoiw-

vios. direqtorTa oportunizmis safrTxe Zlierdeba, Tuki korporaciis 

gadaxdisuunaroba gardauvalia. zogjer, Tanamdebobis SenarCunebis sur-

vili direqtors gadaxdisuunarobis Sesaxeb gancxadebis gaWianurebisken 

ubiZgebs.

korporaciam gadaxdisuunarobis wina stadiaSi SeiZleba qoneba dakav-

Sirebul pirebs gadasces da kreditorebi xelmocarulni datovos. aseve 

mosalodnelia, sawarmom prioriteti daaxloebuli pirebis moTxovnaTa 

dakmayofilebas mianiWos, magaliTad: sesxi insaiders daubrunos an misdami 

sxva arsebuli valdebuleba Seasrulos, dakavSirebul pirebs moTxovnebis 

uzrunvelyofa SesTavazos, maT mimarT arsebuli vadebuleba winaswar da-

faros, maTTan, sawarmos qonebis sazianod, araTanabari garigeba dados da 

a.S. calkeuli kreditoris dakmayofilebis miuxedavad, aseTi moqmedebebi 

kreditorebis, rogorc interesTa jgufis, Tanabarzomieri dakmayofilebis-

Tvis saWiro saxsrebs amcirebs. aqcionerebma gadaxdisuunarobis safrTxis 

warmoSobisas SeiZleba mimdinare rentabeluri proeqtebis gagrZelebazec 

Tqvan uari, vinaidan korporaciis mier miRebuli Semosavali amjerad zrdis 

kreditorTa dakmayofilebis Sansebs da ara maT qonebas.21 

korporaciis kapitalis xelyofa SesaZlebelia sawarmos dafuZnebis an 

axali aqciebis gamoSvebis etapzec ganxorcieldes, kerZod, roca korpo-

racia aqciebs namdvil Rirebulebaze naklebi Tanxis sanacvlod gascems. 

amiT aqcionerTa erTma jgufma SesaZloa aqciebi ufro SeRavaTian pirobebSi 

miiRos, vidre sxvebma. aqciaTa ganTavseba Sesatyvisi anazRaurebis gareSe 

sawarmos gadaxdisunarianobas uqmnis safrTxes. amasTanave, ufasurdeba im 

aqcionerTa investiciac, romelTac aqciebi namdvili RirebulebiT SeiZines. 

pean Legal Capital Rules? EBOR Vol. 3, 2002, 695, 710; Armour/Kanda/Hertig, Transactions with Creditors, The 
Anatomy of Corporate Law, 2. ed., 115, 117.
20 Armour/Kanda/Hertig, Transactions with Creditors, The Anatomy of Corporate Law, 2. ed., 115, 117et seq. 
21  ix. Enriques/Macey, 86 Cornell Law Review, 1165, 1169 (2001); Mülbert/ Birke, Legal Capital - Is There a 
Case against the European Legal Capital Rules? EBOR Vol. 3, 2002, 695, 710.
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saaqcio uflebaTa (xmis, dividendis, salikvidacio, qonebaSi monawileobisa 

da sxva) miRebisaTvis maT ufro metis gaReba uwevT, vidre aqcionerTa `pri-

vilegirebul~ nawils. aqcionerebis Tanasworuflebianobis aseTi Selaxva 

SeiZleba ganapirobos korporaciis xelmZRvanelis an gavleniani aqcioneris 

survilma, erTguli garemocviT Zalaufleba ganimtkicos. 

ganxiluli safrTxeebidan gamomdinare, SeiZleba davaskvnaT, rom kapi-

talis dacva unda moicavdes korporaciis mesakuTreebisa da samewarmeo 

gadawyvetilebis mimRebTa saziano qmedebebis SemzRudav wesebs. 

evropuli direqtivebis samarTlebrivi buneba da  

savaldebulo Zala

rogorc aRvniSneT, naSromi evropuli sakorporacio-samarTlebrivi sa-

fuZvlebisa da germanuli saaqcio kanonmdeblobis analizs Seicavs. amde-

nad, mizanSewonilad migvaCnia, SevexoT evropuli korporaciuli samarTlis 

bunebasa da wevr-saxelmwifoTa samarTalTan mis mimarTebas.

samarTalSemoqmedebis sferoSi evrokavSirisa da wevr-saxelmwifoebis 

urTierToba kompetenciis gamijvnas efuZneba. evropis kavSiris Seqmnis Se-

saxeb xelSekrulebis (1992)22 me-5 muxlis mixedviT, wevr-saxelmwifo Tmobs 

uflebamosilebaTa mxolod xelSekrulebiT23 gansazRvrul nawils. kavSiris 

SezRuduli samarTalSemoqmedebiTi kompetencia, Tavis mxriv, saerToevro-

puli samarTlis subsidiurobisa da Tanazomierebis principebis moqmedebas 

ganapirobebs. 

evrokavSiris samarTalSemoqmedebiTi kompetencia moicavs eqskluziur24 

da gayofil uflebamosilebaTa sferoebs. korporaciuli samarTlis sfero 

gayofili kompetenciis sferos miekuTvneba. rogorc aRvniSneT, uflebamo-

silebaTa gamijvnas ganapirobebs evrokavSiris samarTlis subsidiuri bune-

bac. subsidiuroba axasiaTebs evrokavSiris samarTalSemoqmedebas eqsklu-

ziuri kompetenciis farglebs gareT. xsenebuli principis Tanaxmad, kavSiri 
22 e.w. maastrixtis xelSekruleba, romelSic bolo cvlilebebi lisabonis xelSekrulebiT 
Sevida (2007).
23  vgulisxmobT rogorc xelSkrulebas evropis kavSiris Sesaxeb (1992), aseve xelSekrule-
bas evropis kavSiris saqmianobis Sesaxeb (2009).
24  ix. evropis kavSiris saqmianobis Sesaxeb xelSekrulebis me-3 muxli.
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moqmedebs mxolod maSin, roca sakiTxis evropul doneze mowesrigeba ufro 

mizanSewonilia, vidre misi mxolod Sidasaxelmwifoebrivi saSualebebiT ga-

dawyveta.25 Tanazomierebis principis moqmedebac gayofil samarTalSemoqme-

debiT sferoze vrceldeba. igi kavSiris samarTlSemoqmedebiTi Zalisxmevis 

intensivobas exeba. principis Tanaxmad, Zalisxmevis Sinaarsi da forma xel-

SekrulebiT gansazRvrul miznebs unda Seesabamebodes.26 

evropis kavSiris uflebamosilebas wevri qveynebis sakorporacio sa-

marTlis harmonizaciis sferoSi exeba evropis kavSiris saqmianobis Sesaxeb 

xelSekruleba (ZalaSia 01.12.2009 wlidan).27 xelSekrulebis 50-e muxlis 

me-2 nawilis (g) qvepunqtis28 Tanaxmad, „kavSiris parlamenti, sabWo da komi-

sia uflebamosilni arian, gansazRvron wevr saxelmwifoTa mier sawarmos29 

partniorebisa da sxva pirTa dacvis RonisZiebebi, maTi erTgvarovnebis 

uzrunvelsayofad.“ moxmobili debuleba evropis sasamarTlos praqtikaSi 

vrclad aris ganmartebuli. igi gulisxmobs evrokavSiris kompetencias, 

gamosces direqtivebi yvela im sakiTxTan dakavSirebiT, romlebic saer-

To-evropuli bazris gamarTuli funqcionirebisaTvis aris aucilebeli,30 

maT Soris, samewarmeo saqmianobis Tavisuflebis (freedom of establishment, 

Niederlassungsfreiheit31) SezRudvaTa gauqmebisTvis.32 am amocanis Sesasrule-

blad evropis kavSiris parlamenti da sabWo dadgenili proceduris dacviT33 

direqtivebs gamoscemen. direqtiva aris evropis kavSiris samarTlebrivi 

25  evropis kavSiris Sesaxeb xelSekrulebis me-5 muxlis me-3 nawili.
26  evropis kavSiris Sesaxeb xelSekrulebis me-5 muxlis me-4 nawili.
27 xelSekruleba aris evropis ekonomikuri gaerTianebis dafuZnebis Sesaxeb (1957) da ev-
rogaerTianebis dafuZnebis Sesaxeb (1992) xelSekrulebaTa samarTalmemkvidre da moqmedi 
saxe 13.12.2007 wels dadebuli lisabonis xelSekrulebiT miiRo.
28 Grundmann, EU Company Law, 2009, 53, 54; Mathias Habersack, Europäisches Gesellscftsrecht, 3. Aufl. 
2006, 34, 35.
29  evropis kavSiris saqmianobis Sesaxeb xelSekrulebis 54-e muxlis mixedviT, `sawarmod~ 
ganixileba mogebis miRebis mizniT samoqalaqo an samewarmeo samarTlis mixedviT Seqmnili 
kompaniebi da firmebi, kooperativebi, aseve, kerZo an sajaro samarTlis sxva iuridiuli 
pirebi.
30  ix. evropis sasamarTlos gadawyvetileba „Daihatsu Deutschland“ saqmeze 4.12.1997, Case. 
C-97/96, ECR. 1997, I-6843; debulebis ganmartebis Taobaze ix. aseve Habersack, Europäisches Ge-
sellschaftsrecht, 3. Aufl., 35, 36.
31  evropis kavSiris saqmianobis Sesaxeb 49-e muxlis me-2 nawilis mixedviT, saqmianobis 
Tavisufleba moicavs wevri saxelmwifos mier dadgenil wesebs, romlebic exeba indivi-
dualur samewarmeo saqmianobas, aseve, sawarmos dafuZnebasa da xelmZRvanelobas.
32 ix. evropis kavSiris saqmianobis Sesaxeb xelSekrulebis 49-e muxlis pirveli nawili.
33 evropis kavSiris saqmianobis Sesaxeb xelSekrulebis 50-e muxlis pirveli nawili da 294-e 
muxli.
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aqti. masSi gamoxatuli miznebi yvela adresati saxelmwifosaTvis savalde-

buloa. maTi ganxorcielebis saSualebebi da formebi ki wevr-saxelmwifoe-

bis organoTa kompetencias ganekuTvneba.34 

zemoTqmulis garda, evropis kavSiris qveynebis sakorporacio-samarT-

lebrivi sferos erTgvarovnebas ganapirobebs wevr-saxelmwifoTa valdebu-

leba, xeli Seuwyon evropis kavSiris funqciaTa ganxorcielebas.35 igi gu-

lisxmobs evropis kavSirisa da misi saqmianobis Sesaxeb xelSekrulebebidan, 

aseve, kavSiris organoTa aqtebidan gamomdinare valdebulebebis Sesrule-

bas. evropis sasamarTlo erovnuli samarTlebrivi normebis ganmartebis (in-

terpretaciis) direqtivebTan Sesatyvisobis valdebulebasac am debulebaze 

amyarebs.36 amasTan dakavSirebiT, sasamarTlo aRniSnavs, rom sasamarTloe-

bma erovnuli samarTlis normebi, SeZlebisdagvarad, direqtivis miznisa da 

Sinaarsis Sesabamisad unda ganmarton. moTxovna vrceldeba rogorc direq-

tivis miRebamde, aseve mogvianebiT gamocemul SidasamarTlebriv aqtebze.37

evropis kavSiris korporaciul-samarTlebrivi safuZvlebis erTgvarovan 

gamoyenebas ukavSirdeba direqtivebis ganamrtebis sakiTxi. evropis kavSiris 

saqmianobis Sesaxeb xelSekrulebis 263-e muxliT, kavSiris samarTlebrivi 

aqtebis savaldebulo ganmartebis uflebamosileba evropis kavSiris sasa-

marTlos ekuTvnis. Tuki erovnuli sasamarTlo miiCnevs, rom evropuli sa-

marTlis normis ganmarteba aucilebelia gadawyvetilebis miRebisTvis mniS-

vnelovani sakiTxis gasarkvevad, mas SeuZlia evropis sasamarTlos mimarTos. 

evropis sasamarTlo sakiTxs e.w. winaswari gadawyvetilebiT ganmartavs (pre-

liminary ruling, Vorabentscheidung). sasamarTlo, romlis gadawyvetilebis gasaCi-

vreba qveynis SigniT dauSvebelia, ganmartebis saWiroebis SemTxvevaSi val-

debulia, evropis sasamarTlos mimarTos. mimarTva savaldebulo ar aris, 

34 ix. evropis kavSiris saqmianobis Sesaxeb xelSekrulebis 288-e muxli. damrRvevi saxelm-
wifoebis winaaRmdeg SesaZlo RonisZiebebi mocemulia evropis kavSiris saqmianobis Sesaxeb 
xelSekrulbis 258_261 muxlebSi.
35  evropis kavSiris Sesaxeb xelSekrulebis me-4 muxlis me-3 nawili.
36  iuridiul literaturaSi sakamaToa, moiTxovs Tu ara es principi erovnuli samarTlis 
normis ganmartebas misi sityvasitviTi Sinaarsis sawinaaRmdegod („contra legem“). dasaS-
vebad miiCnevs Grundmann, Europäisches Gesellschaftsrecht, 2004, 15; sawinaaRmdego azri: Habersack, 
Europäisches Gesellschaftsrecht, 3. Aufl., 43.
37  ix. evropis sasamarTlos 14.07.1994 gadawyvetileba C-91/92, ECR. 1994, I-3325; erovnuli 
samarTlis direqtivebis Sesabamisi interpretaciis sakiTxebze ix. Lutter, Die Auslegung ange-
glichenen Rechts, JZ 1992, 593, 604, 605; Grundmann, EG-Richtlinie und nationales Privatrecht, JZ 1996, 274, 
281 et seq.; Everling, Zur Auslegung des durch EG-Richtlinien angeglichenen nationalen Rechts, ZGR 1992, 376 
et seq.
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Tuki analogiur an arsebiTad msgavs sakiTxze evropis sasamarTlom azri 

ukve gamoxata. evropis sasamarTlos Careva aseve ar aris aucilebeli, roca 

erovnuli sasamarTlosTvis evropuli normis ganmartebis Sinaarsi naTelia. 

amasTanave, miaCnia, rom mis Sexedulebas sxva wevr-saxelmwifoTa sasamarT-

loebic gaiziareben.38

naSromis agebuleba

naSromis pirveli, meore da mesame Tavebi evropuli sakorporacio sa-

marTlis ganxilvas eZRvneba. SevexebiT evropis meore korporaciul-sa-

marTlebrivi direqtiviT dadgenil kapitalis dacvis RonisZiebebs. rogorc 

evropuli safuZvlebis implementaciis magaliTs, ganvixilavT kapitalis 

dacvis koncefcias germaniis saaqcio kanonis mixedviT. yuradRebas davuT-

mobT evropul samarTalSi kapitalis dacvisa da korporaciis finansuri 

angariSgebis funqciur kavSirs.

meoTxe TavSi kapitalis dacvis evropuli modelis naklovanebebs Sevexe-

biT. misi gaumjobesebis Sesaxeb literaturaSi gamoTqmul winadadebebsac 

SevafasebT. mimovixilavT kapitalis dacvis tradiciuli koncefciis alter-

natiuli meqanizmebiT Canacvlebis SesaZleblobebsa da maT avkargianobas. 

yuradRebas davuTmobT amerikul korporaciul samarTals, romelic, kapi-

talis dacvis kuTxiT evropulisgan gansxvavebul midgomas efuZneba. aRniS-

nul nawilSi ganvixilavT aSS-is modelur sakorporacio kanonmdeblobas, 

delaveris Statis sakorporacio samarTalsa da amerikul sasamarTloTa 

vrcel praqtikas. 

mexuTe TavSi mocemulia kapitalis dacvis koncefcia qarTul sakorpora-

cio samarTalSi. aseve, mis dasaxvewad SemoTavazebulia Cveni winadadebebi, 

romlebic SedarebiT-samarTlebriv kvlevas efuZneba.

38 evropis kavSiris sasamarTlos 6.10.1982 gadawyvetileba C-283/81, ECR. 1982, 3415. 
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§ 1. kapitalis dacva evropis kavSiris sabWos  

meore korporaciul-samarTlebrivi  

direqtivis mixedviT

I. myari kapitalisa da aqciis nominaluri Rirebulebis principebi

meore direqtivis mixedviT, saaqcio sazogadoebis sawesdebo kapita-

lis umciresi odenoba 25.000 evros Seadgens.39 direqtivis Tavdapirvel 

proeqtSi 25.000 erovnuli valuta dadgenili iyo, rogorc sawesdebo ka-

pitalis savaldebulo da ara rogorc umciresi odenoba.40 Tumca, am Tu 

im dargis Taviseburebis gaTvaliswinebiT, dasaSvebi iyo sawesdebo kapi-

talis ufro maRali odenobis SemoReba.41 debulebis saboloo redaqcia 

evrokavSiris wevr qveynebs amgvarad aRar zRudavs. maT SeuZliaT, yvela 

saaqcio sazogadoebisaTvis ufro maRali minimaluri sawesdebo kapitalis 

moTxovna daaweson.42 Tanamedrove avtorTa umravlesoba samarTlianad 

miuTiTebs, rom sawesdebo (minimaluri) kapitali korporaciis samewarmeo 

safrTxeebis mxolod umniSvnelo nawilis gamaneitraleblad Tu gamodgeba. 

rogorc wesi, samewarmeo saqmianobidan gamomdinare danakargis riski, Tuki 

sawarmoSi sirTuleebma iCina Tavi, gacilebiT ufro didia, vidre sawes-

debo kapitalis odenoba. dResdReobiT, sawarmos sawesdebo kapitali mxo-

lod damfuZnebelTa ganzraxvis seriozulobis dasturis rols asrulebs.43 

Sesatanis ganxorcielebiT damfuZneblebi investorebs TavianTi wamowyebis 

seriozulobasa da saaqcio sazogadoebis warumateblobaSi monawileobis 

mzadyofnas udastureben.

imisTvis. rom sawesdebo kapitalma seriozulobis dasturis funqcia 

Seasrulos, aucilebelia aqcionerTa SesatanebiT misi Sevsebis uzrunvelyo-

39  meore direqtivis me-6 muxlis me-3 nawili.
40 ix. Edwards, EC Company Law, 1999, 60. Kalss, in: Koppenseteiner, Österreichisches und europäisches 
Wirtschaftsprivatrecht, Teil 1: Gesellschaftsrecht, 1994, 218.
41  magaliTad, kapitalizaciis gazrdili moTxovnileba, gansakuTrebuli samewarmeo da fi-
nansuri riskebi da sxv.
42  evrokomisiis winadadebiT evropuli sabWo yovel xuT weliwadSi ganixilavs sawesdebo 
kapitalis minimumis cvlilebis SesaZleblobas Sida bazris ekonomikuri da monetaruli 
ganviTarebis Sesabamisad; agreTve, im mizniT, rom saaqcio sazogadoebis organizaciuli 
forma didi da saSualo sawarmoebisaTvis xelmisawvdomi iyos (meore direqtivis me-6 mux-
lis III nawili). 
43 ix. Bezzenberger, Der Kapital der Aktiengesellschaft, 2005, 30; Lutter, in: Lutter (Hrsg.), Das Kapital der 
Aktiengesellschaft in Europa, ZGR Sonderheft 17, 2006, 1, 3. Drygala, Stammkapital heute –Zum veränderten 
Verständnis vom System des festen Kapitals und seinen Konsequenzen, ZGR 2006, 587, 599, 600.
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fa. evropuli korporaciuli samarTlis TvalTaxedviT, sawesdebo kapitalis 

Sevseba dasaSvebia fuliT an iseTi qonebiT, romlis ekonomikuri Rirebu-

lebis sarwmunod gansazRvra SesaZlebelia. evropeli kanonmdeblis azriT, 

saimedoobis moTxovnas samuSaos Sesruleba an momsaxureba ver akmayofi-

lebs, amitomac meore direqtivis me-7 muxli krZalavs sawasdebo kapitalSi 

Sesatanad maT gamoyenebas. vfiqrobT, samuSos Sesrulebisa da momsaxurebis 

gawevis mimarT aseTi zogadi akrZalva gaumarTlebelia. SezRudva, ama Tu im 

sawarmosTvis momsaxurebisa da samuSos konkretuli saxis sargeblianobis 

gauTvaliswineblad, ekonimikuri ganviTarebis moTxovnebs ar Seesatyviseba. 

mas SeuZlia momsaxurebis gaweva daabrkolos, gansakuTrebiT ki maRal te-

qnologiebsa da nou-hauze orientirebuli sawarmoebi.44 

sawesdebo kapitalis saTanado Sevsebis principidan gamomdinareobs aqciis 

nominalur Rirebulebaze dabal fasad gacemis (issue below par) dauSveblobac. 

meore direqtivis me-8 muxlis (1) nawilis Tanaxmad, aqciaTa sanacvlo Sesa-

tani nominalur an gamoTvlil umcires Rirebulebas unda Seesabamebodes. 

gamonaklisi gaTvaliswinebulia organizaciebisaTvis, romlebic sawar-

moebs aqciebis ganTavsebaSi uweven daxmarebas (mag., saemisio/sainvesticio 

bankebi).45 debulebis gasagebad saWiroa ganvasxvaoT aqciis nominaluri da 

gamoTvlili umciresi Rirebulebebis (accountable par) cnebebi. nominaluri 

Rirebuleba miuTiTebs aqciis ganTavsebis minimalur fasze, romelic sawar-

mos dafuZnebis aqtiT aris dadgenili da aRniSnulia wesdebaSi. gamoTvli-

li umciresi Rirebuleba ki dgindeba sawesdebo kapitalis ricxvis gayofiT 

gamoSvebul aqciaTa odenobaze. mag., Tuki gamoSvebulia 10.000 gamoTvlili 

Rirebulebis aqcia, xolo sawesdebo kapitalis odenoba 50.000 Seadgens, Ti-

Teuli aqciis gamoTvlili Rirebuleba 5 udris.46 aqciaTa nominaluri da 

gamoTvlili Rirebulebebis dadgenis mizania aqciaTa gasacemi Rirebule-

44 ix. Report Of The High Level Group of Company Law Experts On A Modern Regulatory Framework For 
Company Law In Europe (Winter Report), 2002, 83 URL: http://ec.europa.eu/internal_market/company/docs/
modern/report_en.pdf; Report of the Interdisciplinary Group on Capital Maintenance edited by Jonathan Rick-
ford (Rickford Report), European Business Law Review, (2004), 921, 937; Kübler, The Rules of Capital Under 
Pressure of the Securities Markets, ed. by Klaus J. Hopt and Eddy Wymeersch, Capital markets and Company 
Law, 2003, 95, 108.
45  aRniSnuli organizaciebi sawarmos aqciaTa sajaro SeTavazebisa momsaxurebis procesSi 
emitentis aqciebs xSirad Tavad iZenen da warumateblobis risksac sakuTar Tavze iReben; 
„fasdaklebis“ gamarTlebac swored esaa. ix. Kalss, Koppensteiner, 222; Grundmann, European com-
pany law, 2007, 196.
46  sagangebo gamijvnis ararsebobis SemTxvevaSi orive maTgani naSromSi „nominalad“ moix-
senieba.
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bis qveda zRvris daweseba. amitom, SeiZleba iTqvas, rom aqciis gamoTvlili 

umciresi Rirebuleba nominaluri Rirebulebis nairsaxeobaa. nominaluri 

Rirebulebisagan sruliad Tavisufali aqciebis gamoSveba meore direqtivis 

mixedviT ar diaSveba. 

myari kapitalis koncefcia mWidrod aris dakavSirebuli korporaciis 

kreditorTa dacvasTan.47 igi kreditorebisaTvis erTgvari sagarantio Tan-

xaa, romlis aqcionerebisaTvis ganawileba dauSvebelia. rogorc wesi, aseve 

akrZalulia aqcioneris Senatanis valdebulebisagan ganTavisufleba.48 Sena-

tanis drouli ganxorcielebac, upirveles yovlisa, mesame pirTa interese-

bisTvis aris mniSvnelovani. imavdroulad, arc saaqcio sazogadoebisaTvis 

aris sasurveli, rom aqcionerebma sawarmos sakuTrebaSi Senatanis gada-

cema gaaWianuron da igi mxolod „fiqciuri kapitaliT“ aRWurvon.49 meore 

direqtivis me-9 muxlis mixedviT, fuladi Senatanebi, aqciebis nominaluri 

Rirebulebis meoTxedis odenobiT gamoSvebuli, saaqcio sazogadoebis da-

fuZnebis an saqmianobis nebarTvis miRebis dRisTvis xorcieldeba.50 imave 

TariRidan xuTi wlis ganmavlobaSi sazogadoebas arafuladi Senatanebic 

unda gadaeces.51 wevr-saxelmwifoebs ufleba eniWebaT, fuladi Senatane-

bis meoTxedis dauyovnebliv Setanis moTxovna ar gamoiyenon, Tuki aqciebi 

gaicema, raTa TanamSromlebsa da erovnuli kanonmdeblobiT gansazRvrul 

sxva pirebs sawarmos kapitalSi monawileoba gauadvildeT. am gamonaklisis.52 

socialuri datvirTvis mniSvneloba dadasturebuli da ganmtkicebulia 

evropis sasamarTlos praqtikiT. evropis sasamarTlo karelia da karelias 

gadawyvetilebaSi aRniSnulia, rom miTiTebuli gamonaklisi wevr-saxelmwi-

foTa „sasicocxlo interesebis“ gaTvaliswinebiT iqna daSvebuli.53 misi mi-

zania naklebad uzrunvelyofili socialuri jgufebisTvis, gansakuTrebiT 

ki dasaqmebulTaTvis, aqciaTa SeZenis gaadvileba. amasTanave, dauSvebelia 

wevr-saxelmwifoTa mier am gamonaklisi debulebis borotad gamoyeneba; ma-

galiTad, sruliad gansxvavebuli sakanonmdeblo miznis misaRwevad dasaqme-

47  Miola, ECFR, Vol. 2, No. 4, (2005), 413, 418, 419. 
48  ix. meore direqtivis me-12 muxli.
49  Edwards, EC Comany Law, 61.
50  meore direqtivis me-9 muxlis pirveli nawili.
51  meore direqtivis me-9 muxlis me-2 nawili.
52  gamonaklisi daSvebulia meore direqtivis 41-e muxlis pirveli nawiliT.
53  ix. Karella da Karellas gaerT. saqme 30.5.1991, C-19-20/90; gansxvavebuli azrisaa Kalss, Koppen-
steiner, 224.
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bulTaTvis aqciebis gadacemis SesaZleblobis formaluri aRiareba. muxlis 

mizans damatebiT azustebs generalur advokat Tezauros (Tesauro) daskvniTi 

sityva. igi miiCnevs, rom, gamonaklisis gamokveTili socialuri miznidan 

gamomdinare, „sxva pirebi~ SeiZleba iyvnen dasaqmebulTa gaerTianebebi da 

sxva warmonaqmnebi, romelTa saqmianobis mizania mosaxleobis farTo wree-

bis sawarmoTa kapitalSi monawileobis xelSewyoba. Sesabamisad, debuleba ar 

gulisxmobs sakredito dawesebulebebis an sxva sajaro Tu kerZo samarTlis 

warmonaqmnebisaTvis SeRavaTebis dawesebas, Tuki maT aRniSuli socialuri 

mizani ar amoZravebT.54 

II. arafuladi Senatanis Rirebulebis dadgenis wesi  

da gamonaklisebi

kapitalis dacvis evropuli koncefcia efuZneba sazogadoebis kapitalis 

Seqmnisa da misi SenarCunebis uzrunvelyofis principebs. kapitalis Seqmnis 

uzrunvelsayofad saaqcio sazogadoebis aqcionerebma sazogadoebis sawes-

debo kapitalSi garkveul vadaSi unda Seitanon im Rirebulebis qoneba, ro-

melzec valdebuleba aiRes. ganxorcielebis vadebi zemoT ukve ganvixileT. 

meore mniSvnelovani sakiTxia Senatanis Sesabamisoba aqciis nominalur an 

gamoTvlil umcires RirebulebasTan an SeTanxmebul ufro maRal fasTan. 

bunebrivia, fuladi Senatanis Sesabamisobis Semowmeba rTuli ar aris. ufro 

problematuria aqciis gasacem fasTan arafuladi Senatanis Rrebulebis Se-

sabamisobis sakiTxi. am SemTxvevaSi evropeli kanonmdeblis erT-erTi mTava-

ri sazrunavi saaqcio sazogadoebis sawyisi kapitaliT aRWurvaa, rac mesame 

pirTa interesebis dacvas emsaxureba. Tumca aqcionerTa uflebebis dacvis 

funqciac aranakleb mniSvnelovania. aqciebis RirebulebasTan arafuladi 

Senatanis Sesabamisoba direqtiviT aRiarebuli aqcionerTa Tanasworobis 

principis gamoxatulebaa.55 es principi ki dairRveva, Tuki aqcionerTa erT 

nawils aqciebi naklebi Rirebulebis mqone qonebis sanacvlod gadaecemaT, 

vidre sxvebs. 

54 ix. Karella da Karellas, gaerT. saqme C-19-20/90, generaluri advokatis daskvniTi sityva.
55  ix. meore direqtivis 42-e muxli, romelic wevr-saxelmwifoTagan Tanabar pirobebSi 
myofi aqcionerebis Tanasworuflebianobis uzrunvelyofas moiTxovs.
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arafuladi Senatanis Rirebulebis Sesabamisobis dadgenisTvis direq-

tiva moiTxovs mis Semowmebas erTi an ramdenime damoukidebeli eqsper-

tis mier.56 arafuladi Senatanis Semowmeba SeuZliaT wevr-saxelmwifoTa 

kanonmdeblobiT gansazRvrul pirebs, romlebic sasamarTlos an ufle-

bamosili administraciuli organos mier arian daSvebulni. erovnuli 

kanonmdebloba maTi kvalifikaciisa da dasaSvebobis sxva winapirobebsac 

adgens. Semowmebis Sedegebidan gamomdinare, eqspertebs werilobiTi das-

kvnis momzadeba evalebaT. daskvnis mizani arafuladi Senatanis myari Tan-

xobrivi ekvivalentis gansazRvra ar aris. Semowmebis Sedegad unda dad-

gindes, faravs Tu ara arafuladi Senatanis Rirebuleba mis sanacvlod 

gacemuli aqciebis nominalur an SeTanxmebul ufro maRal Rirebule-

bas. direqtivis me-10 muxli arafuladi Senatanis saeqsperto Semowmebis 

daskvnis Sinaarss dawvrilebiT awesrigebs.57 eqspertebma daskvnaSi unda 

aRweron arafuladi Senatanis TiToeuli qonebrivi obieqti da Sefase-

bisTvis gamoyenebul meTodebze miuTiTon; agreTve, gancxadebul unda 

iqnes, faravs Tu ara miTiTebuli meTodiT Sefasebuli arafuladi Sena-

tani mis sanacvlod gacemuli aqciebis nominalur Rirebulasa da namet 

Tanxas. evropeli kanonmdebeli aseve iTvaliswinebs aqcionerTa da mesame 

pirebisTvis maTTvis mniSvnelovani informaciis xelmisawvdomobis auci-

leblobas. amis uzrunvelsayofad, me-10 muxlis me-3 nawilis mixedviT, 

saeqsperto daskvna eqvemdebareba sajaroobis valdebulebas, romlis gan-

xorcieleba SesaZloa, mag., daskvnis samewarmeo an sxva saxis reestrSi 

SetaniT, registraciiTa da gansajaroebis gziT. moTxovnebi, romlebic 

evrokavSiris wevr-saxelmwifoebma informaciis sajaroobis uzrunvel-

sayofad unda daicvan, Camoyalibebulia evrokavSiris sabWos pirvel 

sakorporacio-samarTlebriv direqtivaSi.58

arafuladi Senatanis Semowmebis wesidan gamonaklisis daSvebas meore 

direqtiva mkacr winapirobebs uwesebs. aseTi midgoma cxadyofs, rom evro-

peli kanonmdebeli arafuladi Senatanis Rirebulebis Semowmebas did mniS-

vnelobas aniWebs. 

56  meore direqtivis me-10 muxlis pirveli nawili.
57  `mewarmeTa Sesaxeb~ saqarTvelos kanoni arafuladi Senatanis Sefasebis Sesaxeb sae-
qsperto daskvnis SinaarsTan dakavSirebiT sityvaZunwobiT gamoirCeoda. am garemoebam 
ganapiroba arafuladi Senatanis Sefasebis formaluri xasaiaTi.
58  pirveli sakorporacio-samarTlebrivi direqtiva 9.03.1968 w. No. 68/151, ix. amave direq-
tivis me-3 muxli.
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saaqcio sazogadoeba SeiZleba Senatanis Semowmebis valdebulebisagan 

ganTavisufldes, Tuki arafuladi Senatanis sanacvlod igi aqciaTa 90 

procents erT an ramdenime sawarmoze59 gascems. aqciebis gacemisas ramde-

nime damatebiTi winapirobac unda Sesruldes: aucilebelia saaqcio sazo-

gadoebis yvela damfuZneblis uari saeqsperto daskvnaze.60 damfuZnebel 

sawarmos, romelmac aqciebi arafuladi Senatanis sanacvlod miiRo, unda 

hqondes ganukargavi rezervi am aqciaTa saerTo nominaluri Rirebulebis 

odenobiT.61 garda amisa, man pasuxismgebloba unda ikisros sazogadoebis 

im valdebulebebisTvis, romlebic aqciaTa gadacemis momentidan Sesabamisi 

wliuri angariSgebis gamoqveynebamde periodSi warmoiSoba.62 damfuZneblis 

piradi pasuxismgebloba arafuladi Senatanis sanacvlod miRebuli aqcie-

bis jamuri nominaluri RirebulebiT ganisazRvreba. erovnuli kanonmde-

blobiT, damfuZneblis gamkacrebul pasuxismgeblobas SesaZloa mieniWos 

rogorc solidaruli, aseve damatebiTi xasiaTi. damatebiTi (e.w. aqceso-

ruli) valdebulebis pirobebSi kreditors damfuZneblis mimarT moTxo-

vnis gamoyenebis ufleba eZleva, Tuki sazogadoebisgan (mTavari movale) 

dakmayofileba ar miuRia.63 damfuZnebelma sawarmom sagangebo rezervSi 

aseve unda gaiTvaliswinos arafuladi Senatanis sanacvlod mikuTvnebul 

aqciaTa saerTo nominaluri Rirebulebis Sesabamisi Tanxa. damfuZnebeli 

sawarmos partniorebze rezervidan Tanxebis ganawileba SezRudulia. akr-

Zalva grZeldeba arafuladi Senatanis ganxorcielebis Semdeg damfuZne-

blis wliuri angariSgebis gamoqveynebidan sami weliwadis ganmavlobaSi. 

akrZalvis xangrZlivoba izrdeba, Tuki ZiriTadi vadis amowurvamde kre-

ditorma moiTxova sazogadoebis valdebulebis Sesruleba, romelzec dam-

fuZnebelma sawarmom piradi pasuxismgebloba ikisra. am SemTxvevaSi sagan-

gebo rezervis ganawileba damfuZnebeli sawarmos piradi pasuxismgeblobis 

Tanxis amowurvamde izRudeba.64 informacia damfuZneblis gazrdili pa-

59  evropul sakorporacio samarTalSi sawarmos (sazogadoebis) cnebis ganmartebisTvis ix. 
zemoT sqolio 29.
60  meore direqtivis me-10 muxlis me-4 nawili, a) qvepunqti. debulebis winapiroba adasturebs 
Senatanis Semowmebis ormag datvirTvas – daicvas rogoc kreditorebi, aseve aqcionerebi.
61  meore direqtivis me-10 muxlis me-4 nawilis c) qvepunqti.
62  drois am SualedSi damfuZnebel sawarmos miRebul aqciaTa gankargva ekrZaleba. ix. 
meore direqtivis me-10 muxlis me-4 nawilis d) qvepunqti.
63  erovnuli kanonmdebloba SeiZleba aseve iTvaliswinebdes damfuZneblis pasuxismgeblo
bis uzrunvelyofas (mag., ipoTekis, giravnobis, Tavdebobis an sabanko garantiis gziT).
64  ix. meore direqtivis me-10 muxlis f) da d) qvepunqtebi. 
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suxismgeblobis Sesaxeb, iseve rogorc aqcionerTa uari saeqsperto das-

kvnaze, sajaroobis moTxovnas eqvemdebareba. igi nebismieri dainterese-

buli pirisaTvis xelmisawvdomi und iyos.65

avtorTa nawili miiCnevs, rom zemoT aRwerili gamonaklisi sawarmos an 

sawarmoTa jgufis mier Svilobili sawarmoebis dafuZnebis xelSewyobas 

isaxavs miznad.66 erTi SexedviT, saeWvoa, rom dadgenil moTxovnaTa dakmayo-

fileba ufro nakleb Zalisxmevas moiTxovdes, vidre Senatanis damoukidebel 

eqspertTa mier Semowmeba. Tumca isic gasaTvaliswinebelia, rom gamonaklisi 

mxolod maSin daiSveba, rodesac saaqcio sazogadoeba umTavresad araful-

adi SenatanebiT fuZndeba. am pirobebSi aqcionerebisa da kreditorTa ufle-

bebis dasacavad kanonmdebeli gansxvavebul saSualebebs mimarTavs. araful-

adi Senatanis Semowmebas sawarmoTa jgufis (koncernis) dominanti sawarmos 

pasuxismgebloba enacvleba. umciresobaSi aRmoCenili aqcionerebis Tanxmoba 

ki aucileblia me-10 (4) muxliT gaTvaliswinebuli SeRavaTis gamosayeneblad 

(ix. zemoT).67 

arafuladi Senatanis Sefasebis sakiTxi msjelobis obieqtad evropuli 

korporaciuli samarTlis modernizebis procesSi iqca. evrokomisis mier 

Camoyalibebuli SLIM (Simpler Legislation for the Internal Market)68 jgufis moxsene-

baSi gamoTqmulia kritika arafuladi Senatanis SemowmebasTan dakavSirebiT. 

eqspertTa azriT, arafuladi Senatanis Semowmeba damatebiT xarjebTan da 

drosTan aris dakavSirebuli. amave dros, yovelTvis ver miiCneva aucile-

blad an damatebiTi sargeblis momtanad. amis magaliTebia: fasiani sajaro 

qaRaldebiT Senatanis ganxorcieleba; SemTxvevebi, roca qoneba damoukide-

beli eqspertis mier warsulSi erTxel ukve Sefasda. garda amisa, sajaro 

fasian qaRaldebze fasebis meryeobis gamo saeqsperto daskvna xSirad usar-

65  ix. pirveli sakorporacio-samarTlebrivi direqtivis me-3 muxlis me-3 nawili.
66  Edwards, EC Company Law, 227.
67  Grundmann, EU Company Law, 200.
68  SLIM (Simplier Legislation for the Internal Market) evrokomisiis mier 1996 wlis maisSi wamowyebu-
li iniciativaa. igi evropis kavSiris Sida bazris momwesrigebeli samarTlebrivi normebis 
modernizebasa da liberalizebas isaxavda miznad. am iniciativis farglebSi ganxilul iqna 
pirveli da meore sakorporacio-samarTlebriv direqtivebTan dakavSirebuli sakiTxebic. 
ix. Drygala, Die Vorschläge der SLIM-Arbeitsgruppe zur Vereinfachung des Europäischen Gesellschaftsrechts 
AG 2001, 291; Wymeersch, European Company Law: The „Simpler Legislation for the Internal Market“ (SLIM) 
Initiative of the EU Commission, Finanacial Law Institute, Working Papers Series, WP 2000-09, URL: http://
www.law.ugent.be/fli/wps/pdf/WP2000-09.pdf. 
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geblo xdeba.69 jgufis winadadebis arsi aris is, rom arafuladi Senatanis 

Semowmeba aucilebeli ar aris, Tuki misi Rirebulebis Sesaxeb sando mona-

cemebi arsebobs.70 

2006 wels meore sakorporacio-samarTlebrivi direqtivis modernzaciis71 

Sedegad daSvebul iqna eqspertTa daskvnis gareSe brunvaunariani fasiani 

qaRaldebis (transferable securities) saaqcio sazogadoebis sawesdebo kapitalSi 

Setana. imave mizniT SesaZlebelia aseve e.w. fulis bazris instrumentebis 

(money-market instruments) gamoyeneba.72 Senatanis ganxorcielebis Sesaxeb ga-

dawyvetilebas saaqcio sazogadoebis mmarTveli organo73 iRebs. direqtivis 

me-10a muxlis mixedviT, amgvari Senatanis Rirebuleba aris Setanamde goni-

vruli periodis ganmavlobaSi regulirebul bazarze dadgenili saSualo 

Sewonili Rirebuleba. gonivruli drois periodi wevr-saxelmwifoTa kanonm-

deblobiT dgindeba.

Senatanis fasis dadgenis Semdeg momxdarma gauTvaliswinebelma movlenam 

fasiani qaRaldebis fasi SesaZloa sagrZnoblad dasces. amis mizezi SeiZleba 

gaxdes Sesabamisi bazris likvidurobis mkveTri vardna. aseve SesaZlebelia 

aRmoCndes, rom dadgenili maRali fasi kursze manipulaciuri zegavlenis 

Sedegi iyo.74 msgavs SemTxvevebSi saaqcio sazogadoebis mmarTveli organo 

valdebulia, uzrunvelyos arafuladi Senatanis Sefaseba damoukidebeli 

eqspertis mier.75

arafuladi Senatanis Semowmebis valdebulebidan gamonaklisi aseve da-

saSvebia, Tuki misi namdvili Rirebuleba (fair value) Semowmebulia aRiare-

69  Wymeersch, Reforming the Second Company Law Directive, Financial Law Institute, WP-2006-15,URL: 
http://ssrn.com/abstract=957981. 
70  SLIM-Report, Explanatory Memorandum, II. Proposal 1. ix. zemoT, Winter Report, ix. zemoT. 83; ara-
fuladi Senatanis Taobaze daskvnis naklad miCneul iqna isic, rom mowmdeba ara Senatanis 
zusti Rirebuleba, aramed gacemuli aqciebis nominalTan misi Sesabamisoba.
71  evroparlamentisa da evrokomisiis direqtiva 2006/68/EC (6.09.2006), romliTac meore 
sakorporacio-samarTlebriv direqtivaSi cvlilebebi Sevida. mimoxilva ix. Cahn, Die Aus-
wirkungen der Kapitaländerungsrichtlinie auf den Erwerb eigener Aktien, Institute for Law and Finance, WP 
Series No. 61, 04/2007.
72  evropis parlamentisa da sabWos 2004/39 21.04. 2004 w. direqtivis me-4 (19) muxlis mixed-
viT, fulis bazris instrumentebad moxseniebulia saxazino valdebuleba (treasury bill), sa-
banko depozitis mowmoba (certificate of deposit) da e.w. komerciuli werili (commercial paper).
73  `mmarTvel organod~ dafuZnebis procesSi igulisxmeba organo, romelic sadamfuZne-
blo dokumentebSi aseTad aris moxseniebuli.
74  ix. evrokomisiis ganmartebebi meore direqtivis 2006 wlis cvlilebebTan dakavSirebiT,
URL: http://ec.europa.eu/internal_market/company/docs/capital/2004-proposal/explanation_de.pdf.
75  meore direqtivis me-10a muxlis pirveli nawili.
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buli eqspertis mier Senatanamde eqvsi Tvis ganmavlobaSi. aseT SemTxvevaSi 

Semowmebas safuZvlad unda daedos Sesabamis dargSi miRebuli principebi da 

meTodebi.76 

gamonaklisi aseve SesaZlebelia, Tuki arafuladi Senatanis Rirebule-

ba uaxloesi wliuri angariSgebidan gamomdinareobs. SeRavaTi daiSveba, Tu 

wliuri angariSgeba evrokavSiris finansuri aRricxvis principebis dacviT 

aris Sedgenili.77

gauTvaliswinebel movlenebTan dakavSirebiT mmarTvelobiTi organos 

valdebuleba ucvleli rCeba. Tuki arafuladi Senatanis saeqsperto Sefa-

seba ar Catarebula, aqciaTa xuTi procentis mflobel aqcionerebs ufleba 

aqvT, damoukidebeli eqspertizis Catareba moiTxovon.78 am uflebis gamoye-

neba aqcionerebs Senatanis ganxorcielebamde SeuZliaT.

direqtivis 2006 wlis cvlilebebiT aseve gafarTovda informaciis saja-

roobisadmi moTxovnebi. igi swored zemoT aRwerili gamonaklisi SemTxveve-

bis Sesaxeb informaciis xelmisawvdomobas uzrunvelyofs.79 

III. kapitalis dacva dafuZnebis momdevno periodSi 

(postinkorporaciis reJimi)

arafuladi Senatanis Semowmebis mizania sawesdebo kapitalis Seqmnis 

uzrunvelyofa. mTavari safrTxe, romlis Tavidan acilebasac igi emsaxure-

ba, SeTanxmebul Rirebulebaze dabal fasad aqciaTa SeZenaSi gamoixateba. 

imaves isaxavs miznad Senatanis ganxorcielebis maqsimaluri vadis gansazR-

vra. aqcionerTa da kreditorTa interesebis dacvis damatebiTi saSualebaa 

aqcionerTa Senatanebis Sesaxeb informaciis xelmisawvdomoba (sajarooba).

aRniSnul principTa mniSvneloba evropul sakorporacio samarTalSi 

mxolod dafuZnebis procesiT ar amoiwureba. maTi gaTvaliswineba sawarmos 

76  meore direqtivis me-10a muxlis me-2 nawili a), b) qvepunqtebi.
77  evropis parlamentisa da sabWos 2006 wlis 17 maisis 2006/43/ES `wliuri Sedegebisa da 
konsolidirebuli angariSgebis savaldebulo Semowmebis Sesaxeb~. 
78  meore direqtivis 10a muxlis me-3 nawili.
79  ix. meore direqtivis 10b muxli.
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arsebobis sawyis periodSic aucilebelia, Tuki sazogadoeba damfuZneblis-

gan mniSvnelovani Rirebulebis qonebis SeZenas gadawyvets. am sakiTxs meore 

direqtivis me-11 muxli eZRvneba. mniSvnelovani Rirebulebis qveda zRvari 

sawesdebo kapitalis meaTediT ganisazRvreba. sawyisi periodis minimalur 

vadad ki sawarmos dafuZnebidan an saqmianobis dawyebis nebarTvis miRebidan 

or weliwads awesebs.80 aseT garigebaTa ganxorcielebis kidev erTi winapiro-

baa aqcionerTa saerTo krebis gadawyvetileba. garda amisa, aRniSnul moTxo-

vnaTa gamoyeneba dasaSvebia maSinac, roca sawarmo qonebas aradamfuZnebeli 

aqcioneris an mesame pirisgan iZens. 

rogorc aRvniSneT, SezRudvebi saaqcio sazogadoebis arsebobis sawyis 

periods moicavs, Tumca Cveulebrivi saqmianobis farglebSi dadebuli gari-

gebebisTvis daSvebulia gamonaklisi. SezRudvisagan aseve Tavisufalia qone-

bis SeZena birJaze administraciuli an sasamarTlo kontrolis pirobebSi.81

ganxiluli debulebiT, kanonmdebeli arafuladi SenatanisTvis dadge-

nil moTxovnaTa ugulebelyofas upirispirdeba.82 davuSvaT, damfuZnebelma 

TvalTmaqcurad ikisra fuladi Senatani; misi Setanis Semdeg sazogadoebam 

damfuZneblisgan (an crumagieri pirisagan) qoneba gadaWarbebuli Rirebu-

lebiT SeiZina.83 Sesabamisad, arafuladi Senatani TiTqos ori gansxvavebuli 

garigebis meSveobiT ganxorcielda, xolo Rirebulebis Semowmebisa da saja-

roobis principebi dairRva. 

me-11 muxlis debulebaTa dasabuTebaSi84 komisia miuTiTebs, rom araful-

adi SenatanisTvis dadgenili samarTlebrivi reJimis darRvevis mravali gza 

arsebobs. amitom debulebis ratio legis-is misaRwevad misi Sinaarsis ganvrcoba 

erovnul kanonmdeblebs miendoT. miuxedavad amisa, mecnierTa Soris sadavo 

gaxda me-11 muxlis gamoyeneba dadgenili wesis darRvevis sxva mcdelobebi-

sas. azrTa sxvadasxvaoba dRemde grZeldeba. evropis sasamarTlos aRniSnul 

problemaze azris gamoTqmis saSualeba dRemde ar miscemia. vinaidan sakiTxi 

zogadad evropuli samarTlebrivi safuZvlebis ganmartebasa da gamoyenebas 

exeba, mas mokled Cvenc SevexebiT. 

80  ix. meore direqtivis me-11 muxlis pirveli nawili. Sidasaxelmwifoebrivi kanonmde-
blobiT dasaSvebia ufro xangrZlivi periodis dadgenac.
81  ix. meore direqtivis 11 muxlis me-2 nawili.
82  komisiis dasabuTeba Amtsblatt der Europäischen Gemeinschaften, 13.1970, C 48/11, 24.04.1970
83  ix. meore direqtivis Sesaxeb komisiis dasabuTebaSi, Amtsblatt der Europäischen Gemeinschaf-
ten, 13.1970, C 48/11, 24.04.1970.
84  direqtivis Tavdapirveli redaqciis me-8 muxli.
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me-11 muxlis ganmartebis sakiTxi evropis sasamarTlos winaSe wamoiWra 

mailikes (Meilicke) saqmesTan dakavSrebiT.85 problema germanul samarTal-

Si aRiarebul `faruli arafuladi Senatanis~ doqtrinas ukavSirdeboda.86 

Tumca evropis sasamarTlom, procesualuri safuZvlebidan gamomdinare, sa-

kiTxze azris gamoTqmisagan Tavi Seikava. mecnierTa erTi nawilisTvis me-11 

muxli umciresi standartis damdgeni normaa.87 am mosazrebis sasargeblod 

metyvelebs is, rom direqtivis debulebaTa umetesoba marTlac minimalur 

savaldebulo Sinaarss Seicavs. am mosazrebidan gamomdinare, saxelmwifo 

valdebulic ki aris, arafuladi Senatanis samarTlebrivi reJimis dacva 

gaaZlieros.88 mocemuli Sexeduleba evropuli samarTlis mizanSewonili (ef-

fet utile) ganmartebis princips efuZneba. garda amisa, dasabuTebis Tanaxmad, 

arafuladi Senatanis wesebisTvis ganzrax Tavis arideba moqmed pirTa arke-

Tilsindisierebis gamoxatulebaa. arakeTilsindisierebas ki yvela Taname-

drove kanonmdebloba mravalgvari saSualebiT upirispirdeba.89 wevr-saxel-

mwifoTa am uflebamosilebis SezRudva arc ganxiluli debulebis amocana 

unda iyos. winaaRmdeg SemTxvevaSi, kanonmdebeli iZulebuli iqneba, aSkara 

arakeTilsindisierebaze Tvali daxuWos, Tuki damfuZnebelTa moqmedeba me-

11 muxlis viwro CarCoebSi ar Tavsdeba. 

2006 wels germaniis uzenaesma sasamarTlom uari ganacxada aRniSnul 

problemasTan dakavSirebiT evropis sasamarTlosTvis mimarTvaze, vinaidan 

sakiTxi garkveulad miiCnia.90

85  Judgment of the Court of 16 July 1992. Wienand Meilicke v ADV/ORGA F. A. Meyer AG. Reference for a pre-
liminary ruling: Landgericht Hannover - Germany. Company law - Directive 77/91/EEC. Case C-83/91.European 
Court reports 1992 Page I-04871.
86  Teoriam faruli arafuladi Senatanis Sesaxeb sakanonmdeblo asaxva germaniis saaqcio 
kanonis (AktG) 27-e muxlis III nawilSi pova.
87  mosazrebaTa mimoxilva ix. Hirte, Kapitalschutz (Gläubiger und –Eignerschutz) im Europäischen Recht, 
Stefan Grundmann, (Hrsg.), Systembildung und Systemlücken in Kerngebieten des Europäischen Privatrechts, 
2000, 221, 236 et seq.
88  mag., Habersack, Europäisches Gesellschaftsrecht, 3. Aufl. 2006, 145, 146; Grundmann, European Com-
pany Law, 201, 202; Wiedemann, Die Erfüllung der Geldeinlagepflicht bei Kapitalerhöhungen im Aktienrecht, 
ZIP 1991, 1257, 1268, 1269; Lutter, Zum Umfang der Bindung durch Richtlinien, FS Everling, 1995, 765, 777 
et seq.; Lutter/Gehling, Verdeckte Sacheinlagen, WM 1989, 1445, 1456 et seq.; Drinkuth, Die Kapitalricht-
linie, Mindest- oder Höchstnorm? 1998, 169 et seq.; Hirte, Stefan Grundmann, (Hrsg.), Systembildung und 
Systemlücken in Kerngebieten des Europäischen Privatrechts, 221, 242; Kindler, Verdeckte Sacheinlage und 
Kapitalschutzrichtlinie FS Boujong, 1996, 299, 309 et seq.; Schwarz, Europäische Gesellschaftsrecht, 2000, 375 
et seq.; Krolop, Die (verdeckte) gemischte Sacheinlage und die Mischeinlage, NZG, 577, 579 (2007); aseve ix. 
Meilicke, Die „verschleierte“ Sacheinlage Zusatz Eine deutsche Fehlentwicklung, 1989, 97 et seq.; igive, DB, 
1173 et seq. (1990); Einsele, Verdeckte Sacheinlage, Grundsatz der Kapitalaufbringung und Kapitalerhaltung, 
NJW, 2681, 2683, 2684 (1996).
89  xazs usvams Davies, Directors’ Creditor-Regarding Duties in Respect of Trading Decisions Taken in the 
Vicinity of Insolvency, EBOR (2006), 301, 331.
90  BGH DStR 2006, 2326. aseve ix. BGHZ 110, 47.
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sapirispiro mosazrebiT, me-11 muxli kreditorTa da aqcionerTa dac-

vis mxolod minimaluri Sinaarsis dadgenas ar emsaxureba. Sesabamisad, arc 

wevr-saxelmwifoebs aqvT ufleba, Sexedulebisamebr ufro mkacri zomebi 

daaweson. am Tvalsazrisis mixedviT, debuleba iTvaliswinebs farglebs, 

romlebSic wevr-saxelmwifoebs SeuZliaT, dadgenil wess gadauxvion. SesaZ-

lebelia orwliani vadis gazrda, aseve im pirTa wris gafarToeba, romlebic 

me-11 muxliT gansazRvrul SezRudvebs eqvemdebarebian. Sesabamisad, normiT 

Semofarglulia rogorc qveda, aseve zeda zRvari, raTa kanonmdeblobaTa 

harmonizaciis sasurveli xarisxi uzrunvelyos.91 mocemuli Sexedulebis 

logikuri da samarTlebrivi safuZveli direqtivis preambulaSic aisaxeba. 

preambulis me-2 muxlis mixedviT, direqtivis mizania aqcionerTa da kre-

ditorTa dacvis TanabarRirebuli minimumis uzrunvelyofa (“to ensure mini-

mum equivalent protection for both shareholders and creditors“). swored „TanabarRire-

bulebis minimumis~ dadgenis mizniT direqtiva zRudavs wevr-saxelmwifos 

uflebas, dadgenil sazRvrebs ufro mkacri debulebebiT gadauxvion..amasve 

adasturebs evroparlamentis socialur-ekonomikuri da iuridiuli komite-

tebis daskvnebi meore direqtivasTan dakavSirebiT. komitetebi wevr-saxelm-

wifoebSi aqcionerTa da kreditorTa dacvis ekvivalenturobaze amaxvileben 

yuradRebas.92 aseve, evropis ekonomikuri gaerTianebis damfuZnebeli xel-

Sekrulebis 54-e muxlis me-3 nawilis g) punqti evrogaerTianebis organoebs 

avalebs, uzrunvelyon aqcionerTa da mesame pirTa dacvis RonisZiebaTa 

koordinacia maTi TanabarRirebulad Camoyalibebis mizniT. 

mailikes saqmeze generaluri advokati Tezauro me-11 muxlis ratio legis-s 

Semdegnairad ganmartavs: sawarmo daculi unda iyos mxolod mniSvnelovani 

(sawesdebo kapitalis meaTedi) qonebis gadacemisagan sawarmos `fexis adg-

mis~ periodis ganmavlobaSi (dafuZnebidan ori weli). misi azriT, muxlis 

gamoyenebis arealis gafarToebis sawinaaRmdegod metyvelebs masSi gamoxa-

tuli kanonmdeblis udavo varaudi qonebis gadacemis arakeTilsindisie-

rebis Sesaxeb. me-11 muxli gamoiyeneba miuxedavad imisa, hqondaT Tu ara 

monawileebs SesatanisTvis dadgenili samarTlebrivi proceduris gverdis 

avlis ganzraxva. muxlis sagamonakliso, analogiauunaro xasiaTze mety-

velebs misi gamoyeneba mxolod dafuZnebis Semdgomi periodisas (postin-

91  generalur advokat Tezauros moxseneba Meilicke-s saqmeze No.C-83/91, ECR 1992 I-04871; ix. 
aseve Meilicke, Die „verschleierte“ Sacheinlage, 98, 103.
92  ix. Meilicke, Die „verschleierte“ Sacheinlage, 99; evroparlamentis komisiebis daskvnebi ix. Official 
Journal (OJ) C 88/2, 07.09.1971, OJ C 114/19, 11.11.1971.
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korporaciis periodi). norma arafuladi SenataniT sawesdebo kapitalis 

gazrdasTan dakavSirebiT ar gamoiyeneba. ganxilul debulebaSi arakeTil-

sindisierebis udavo prezumfcia qmedebis faqtobriv (garegnul) maxasiaTe-

blebs93 eyrdnoba. SesaZlebelia pirma arafuladi Senatanis wesebis darRveva 

sxva gzebiT ganizraxos. saxelmwifos, bunebrivia, ufleba aqvs, es mcdelo-

bebi SezRudos. Tumca marto garegnuli niSnebiT saziano ganzraxvis udavo 

prezumfciis daweseba dauSvebelia.94

mxolod qveda zRvris dadgeniT interesTa dacvis erTgvarovneba rTuli 

misaRwevia. direqtivis preambulis, aseve evrokavSiris organoTa daskvne-

bis mixedviT, direqtivis mizani „interesTa ekvivalenturi dacvis minimu-

mis“ uzrunvelyofaa. mimaCnia, rom dacvis umciresi zRvris dadgenas arc 

ganxiluli debuleba emsaxureba. kanonmdebeli sifrTxiles iCens garigebis 

mimarT, romelic „axalbeda“ sawarmodan mniSvnelovani odenobis saxsrebis 

gadinebas iwvevs. igi arafulad SenatanTan aris gaTanabrebuli da kontro-

lisa da sajaroobis moTxovnebs eqvemdebareba. dabrkolebebi ar exeba Cveu-

lebrivi saqmianobis farglebSi, birJaze, sasamarTlos an administraciuli 

organos zedamxedvelobis qveS dadebul garigebebs. debuleba gansazRvravs 

im garemoebebsac, romelTa Semsubuqeba an gamkacreba erovnuli kanonmde-

blobiT dasaSvebia. qonebis gadamcem pirTa wris gafarToebis an „saeWvo“ 

periodis gazrdis meSveobiT SesaZlebeli normis gamkacrebac. qonebis Rire-

bulebis savaldebulo minimumis dadgeniT direqtiva misi Semsubuqebis sa-

Sualebas tovebs. amrigad, mkafiodaa gamokveTili me-11 muxlis ara marto 

Semsubuqebis, aramed gamkacrebis SesaZleblobebic. ivaraudeba, rom moce-

mul sazRvrebSi garigeba arafuladi Senatanis wesebis darRvevas emsaxureba. 

vinaidan prezumfcia udavoa, igi sawinaaRmdegos mtkicebis SesaZleblobas ar 

uSvebs. amitom garigebis mxareTa keTilsindisiereba mxedvelobaSi ar miiRe-

ba. aseTi mkacri midgoma, vfiqrob, normis sagamonakliso xasiaTze metyve-

lebs, romlis ganvrcobis farglebic masSivea amomwuravad dadgenili.95

arafulad SenatanTan dakavSirebuli darRvevebis sruli gamoricxva gan-

xiluli normis SesaZleblobebs aRemateba. aseT miamitur imeds verc evro-

pel kanonmdebels mivawerT. wevr-saxelmwifos ufleba aqvs, maT aRsakveTad 

sxva saSualebebic gamoiyenos. Tumca saamisod manipulacis ufro gamokve-

93  mag., qonebis gadacemis droiTi saixlove dafuZnebasTan an kapitalis gazrdasTan.
94  Habersack, Europäisches Gesellschaftsrecht, 147; Edwards, EC Company Law, 67.
95  aseve Tezauros daskvna Meilicke-s saqmeze No.C-83/91, ECR 1992 I-04871. 
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Tili niSnebis arsebobaa saWiro.96 saxelmwifoTa kompetencia arafriT izRu-

deba, Tuki TamfuZnebelTa arakeTilsindisieri ganzraxva aSkaraa.97 

IV. saaqcio sazogadoebis kapitalis SenarCuneba

1. qonebis ganawilebis SezRudva

sawesdebo kapitalSi qonebis SenataniT aqcionerebi mzadyofnas ga-

moTqvamen, samewarmeo saqmianobidan gamomdinare riskis nawili itvirTon.98 

sanacvlod ki, maT sawarmos finansur warmatebaSi monawileobis ufleba 

eZleva. aqcionerebisTvis sasurvelia, sazogadoebisgan maRali dividendebi 

miiRon. amdenad, mogebis ganawilebis Sedegad sawarmos qoneba SesaZloa imde-

nad Semcirdes, rom misi saqmianoba da valdebulebaTa Sesruleba safrTxSi 

aRmoCndes. 

Tu mogeba sazogadoebas darCeba, kreditorTa moTxovnebis Sesrulebas 

naklebi ziani daemuqreba. am logikis Tanaxmad, sawarmos qonebis aqcione-

rebze ganawileba kreditorTaTvis arasasurveli movlenaa. dividendebis 

SezRudvis pirobebSi aqciebSi investireba naklebad mimzidveli xdeba an su-

lac azrs kargavs. aqcionerTaTvis Semosavlis miRebis erTaderT saSuale-

bad, garkveuli periodulobiT, sazogadoebis likvidacia da kvlav dafuZ-

neba rCeba. 

aqcionerTa da kreditorTa urTierTsapirispiro miswrafebebs Soris 

wonasworobis dadgena sakorporacio samarTlis erT-erTi amocanaa. qvemoT 

adgils davuTmobT evropul sakorporacio samarTalSi qonebis (kapitalis) 

SenarCunebis wesebs.

kapitalis SenarCunebisTvis mTavari debulebebi meore direqtivis me-15 

muxlSia Camoyalibebuli. aRniSnuli norma aqcionerTa Soris sawesdebo kapi-

talSi Setanili qonebis (Tanxobrivi da ara nivTieri gagebiT) ganawilebas 

zRudavs. kerZod, qonebis ganawileba akrZalulia, Tuki wminda aqtivi sawes-

debo kapitalisa da ganukargvadi rezervis odenobaze mcirea an aRniSnul 

96  me-11 muxlis ganmarteba e contrario, ix. Tezauros daskvna Meilicke-s saqmeze No.C-83/91, ECR 
1992 I-04871; ix. aseve Habersack, Europäisches Gesellschaftsrecht, 146.
97  Edwards, EC Company Law, 66.
98   aqcionerTa keTilsindisieri qcevis iaraRad miiCnevs Drygala, ZGR 2006, 587, 595, 596.
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zRvars ganawilebis Sedegad Camoscdeba.99 debulebis miznebisTvis sawarmos 

qonebrivi mdgomareobis Sefaseba bolo sameurneo wlis finansur Sedegebs 

eyrdnoba. sazogadoebis wminda aqtivi aRniSnavs Rirebulebas, romelic 

sawarmos mTeli aqtivisa (qonebis) da mTliani valdebulebebis sxvaobiT 

miiReba. ganukargavi rezervis mniSvneloba SesaZloa erovnuli kanonmde-

blobiT an sazogadoebis wesdebiT dazustdes. 

gansxvavebuli midgoma daSvebulia korporaciisadmi, romelsac sawesdebo 

kapitalis sruli Sevseba aqcionerTagan jer ar mouTxovia. gasanawilebeli 

qonebis gamoTvlisas sawesdebo kapitali SesaZloa vadamousvleli nawilis 

(uncalled part of the subscribed capital) gauTvaliswineblad ganisazRvros, Tuki Se-

sabamisi qoneba sabalanso aqtividanac amoRebulia.100

qonebis ganawilebis TvalsazrisiT, direqtiva sxva SezRudvasac Seicavs.101 

gasanawilebeli qoneba ar unda aRematebodes mTliani (akumulirebuli) mo-

gebidan da Tavisufali rezervidan amoRebuli Tanxebis odenobas Semcire-

buls zaralis naSTiTa da rezervebSi gadasaricxi TanxiT.

kapitalis SenarCunebis evropuli sitema ara marto sawesdebo kapitals 

icavs, aramed aqcionerebze sazogadoebis qonebis ganawilebas zogadad zRu-

davs. rogorc aRvniSneT, gasanawilebeli Tanxis dadgena SesaZlebelia mxo-

lod ukanaskneli wliuri balansisa da mogeba-zaralis angariSis safuZvelze. 

ganxilul normaSi „qonebis ganawileba“ (distribution) ZiriTadad dividends 

gulisxmobs.102 Tumca normis ratio legis sawesdebo kapitalis saziano qonebis 

ganawilebis zogad SezRudvazec miuTiTebs. amdenad, SesaZlebelia mas qone-

bis faruli ganawilebac davuqvemdebaroT. qonebis faruli ganawileba, anu 

faruli dividendi, niSnavs aqcionerisaTvis qonebis gadacemas Seusabamod 

dabali anazRaurebis sanacvlod. avtorTa nawili ufro Tamam mosazrebasac 

gamoTqvams. maTi azriT, me-15 muxli araTu uSvebs, aramed moiTxovs kidec 

qonebis faruli ganawilebis erovnuli kanonmdeblobebiT SezRudvas.103 fa-

ruli dividendis kidev erTi Tavisebureba is aris, rom SesaZloa igi ar 

99  meore direqtivis me-15 muxlis pirveli nawilis a) qvepunqti.
100  meore direqtivis me-15 muxlis pirveli nawilis b) qvepunqti.
101  meore direqtivis me-15 muxlis pirveli nawilis c) qvepunqti.
102  meore direqtivis me-15 muxlis pirveli nawilis d) qvepunqti.
103  argumentacia vrclad ix. Veil, Unternehmensverträge, Organisationsautonomie und Vermögens-
schutz im Recht der Aktiengesellschaft, 2003, 165, 166; Mülbert, Kapitalschutz und Gesellschaftszweck bei 
der Aktiengesellschaft,  FS für Marcus Lutter, 2000, 535; Schön, Deutsches Konzernprivileg und europäischer 
Kapitalschutz - ein Widerspruch? FS für Bruno Kropff 1997, 285.
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arRvevdes me-15 muxlis Sinaarsobriv moTxovnas – sawesdebo kapitalisa da 

savaldebulo rezervebis xelSeuxeblobas. dividendis faruli ganawileba 

yovelTvis ugulebelyofs gasanawilebeli Tanxis finansuri angariSgebis 

safuZvelze dadgenis moTxovnas. 

dadgenil moTxovnaTa darRveviT miRebuli qoneba aqcionerma unda daa-

brunos, Tuki man icoda an unda scodnoda104 qonebis ganawilebis aramar-

Tebulobis Sesaxeb. aqcioneris ganzraxva an gaufrTxileblobis damtkiceba 

saaqcio sazogadoebas evaleba. amrigad, miuxedavad dividendis ukanonod 

miRebisa, keTilsindisieri aqcioneri pasuxismgeblobisagan Tavisufalia.105

meore direqtiva Sualeduri dividendis ganawilebis SesaZleblobas iTva-

liswinebs. amisaTvis aucilebelia sawarmos mier Sesabamisi periodis (Suale-

duri) balansis Sedgena. aseve gaTvaliswinebul unda iqnes wliuri dividen-

dis dasaSvebobis winapirobebi.106

direqtiva im umcires moTxovnebs awesebs, romelTac TiToeuli wevr-

saxelmwifos kapitalis SenarCunebis sistema unda akmayofilebdes. samarT-

lebrivi tradiciidan Tu sxva Taviseburebebidan (mag., dargobrivi riskebi 

da misT.) gamodinare, dasaSvebia erovnul kanonmdeblobiT ufro mkacri an 

gansxvavebuli wesebis SemoReba. 

dargobrivi Taviseburebis gamoZaxilia e.w. myari kapitalis mqone sain-

vesticio saaqcio sazogadoebebisaTvis (investment companies with fixed capital) 

SemoRebuli liberaluri reJimic.107 dividendis ganawilebis winapirobebis 

gaadvilebiT kanonmdebeli sainvesticio saqmianobis waxalisebas cdilobs. 

investorTa interesis gazrdiT sainvesticio kompaniebs Tanxebis mozidvis 

ukeTesi SesaZlebloba eZlevaT.

104  gaufrTxileblobis standarti direqtivis me-16 muxliT Semdegnairad ganisazRvreba: 
`garemoebaTa gaTvalisiwnebiT, SeuZlebelia ar scodnoda. . .~
105  ix. meore direqtivis me-16 muxli.
106  meore direqtivis me-15 muxlis me-2 nawili.
107  ganasxvaveben myari da cvalebadi sawesdebo kapitalis mqone sainvesticio saaqcio 
sazogadoebebs (Investment Companies with variable capital). pirvel SemTxvevaSi sawesdebo kapi-
talis myari cifri dadgenilia wesdebiT. cvalebadi sawesdebo kapitalis dros ki wes-
debiT ganisazRvreba sawesdebo kapitalis qveda da zemo zRvari. mocemul farglebSi 
sazogadoebas SeuZlia gamosces axali aqciebi, Seisyidos da gankargos sakuTari aqciebi 
saerTo krebis gadawyvetilebis, registraciis valdebulebis an aqcionerTa upiratesi 
Sesyidvis uflebis gareSe (germanuli kanonmdeblobis mixedviT sainvesticio sazogadoe-
bebis TaviseburebaTa mimoxilva ix. Einsele, Bank- und Kapitalmarktrecht, nationale und internationa-
le Bankgeschäfte, 2006, 457, 458).
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direqtivis gansazRvrebiT, riskebis gadanawilebis mizniT sainvesticio 

kompaniis saqmianoba unda Semoifarglebodes fasian qaRaldebSi, uZrav qone-

basa da sxva aqtivebSi saxsrebis ganTavsebiT. garda amisa, kompaniis aqciebi 

sajaro SeTavazebiT unda gaicemodes.108

sainvesticio saaqcio sazogadoebas, romlis wminda aqtivi myari kapita-

lisa da ganukargavi rezervebis jamze naklebia, SeuZlia qonebis ganawileba, 

Tu misi qonebis Rirebuleba valdebulebaTa erT-naxevar odenobas ar Camou-

vardeba.109 sainvesticio sazogadoeba, romelmac am uflebiT isargebla, amis 

Sesaxeb wliur angariSgebaSi unda miuTiTos.110 garda amisa, safirmo saxelwo-

debis damateba „sainvesticio kompania“ sawarmos yvela saqmian werilsa da 

blankze unda aRiniSnos.111

2. saaqcio sazogadoebis `sawesdebo kapitalis  

mniSvnelovani danakargi“ 

meore direqtivis me-17 muxli saaqcio sazogadoebaSi mdgomareobis 

gauaresebaze reagirebis sakiTxs exeba. sawesdebo kapitalis mniSvnelovani 

danakargis arsebobisas kanonmdeblobiT dagenil vadaSi mowveul unda iqnes 

aqcionerTa serTo kreba, romelic sawarmos likvidaciis an sxva RonisZie-

baTa saWiroebas ganixilavs. miTiTebuli norma zogadi xasiaTisaa. sawarmos 

xelmZRvanelTa Sesabamisi movaleobebis dazusteba erovnuli kanonmdeblis 

kompetencias ganekuTvneba. 

direqtiva wevr-saxelmwifoebs ramdenime mniSvnelovani cnebis ganmarte-

basac miandobs. magaliTad, erovnuli kanonmdeblobiT unda gairkves, Tu 

ra igulisxmeba `mniSvnelovan danakargSi~. norma mxolod erT dazuste-

bas gvTavazobs – misi qveda zRvari sawesdebo kapitalis naxevars ar unda 

aWarbebdes. direqtiva mniSvnelovani danakargis dadgenis meTodebzec dums; 

aseve ar gansazRvravs saerTo krebis mowvevis vadebs. mniSvnelovani dana-

108  meore direqtivis me-15 muxlis me-4 nawili.
109  meore direqtivis me-15 muxlis me-4 nawilis b) qvepunqti.
110  meore direqtivis me-15 muxlis me-4 nawilis c) qvepunqti.
111  meore direqtivis me-15 muxlis me-4 nawilis c) qvepunqti, pirveli direqtivis (68/151/
EEC) me-4 muxli.



giorgi juReli

38

kargis dadgenisas gansaxorcielebeli RonisZiebebidanac mxolod sawarmos 

likvidacia saxeldeba.112

sakmaod bundovania mTlianad „sawesdebo kapitalis mniSvnelovani da-

nakargis“ (loss of the subscribed capital) cnebis Sinaarsi. masSi SesaZloa vigu-

lisxmoT wliuri zarali (danakargi), romelic sawesdebo kapitalis „mniS-

vnelovan“ nawils Seadgens.113 aseve SeiZleba moviazroT mgomareoba, roca 

sawarmos mTliani qoneba imdenad Semcirda, rom sawesdebo kapitalis ode-

nobas `mniSvnelovnad~ Camouvardeba.114 cxadia, pirvel SemTxvevaSi saaqcio 

sazogadoebis saerTo krebas zaralis Taobaze informacia gacilebiT ufro 

adre miewodeba. vfiqrobT, aseTi ganmarteba ufro Seesabameba muxlisa da 

mTlianad direqtivis mizans. Tuki saaqcio sazogadoebis qoneba (aqtivi) 

`mniSvnelovnad~ mcirea, vidre sawesdebo kapitali, sazogadoeba, rogorc 

wesi, gakotrebis pirasaa. wliuri zaralis gamovlenisTanave saerTo krebis 

mowveva ki aqcionerebs saSualebas aZlevs, sawarmos saqmianoba da marTvis 

efeqtianoba gaaanalizon. `mniSvnelovani~ wliuri zarali sawarmos nak-

leb safrTxes uqmnis, Tuki is sakmaris sakuTar saxsrebs flobs, uaryo-

fiTi wliuri Sedegi ki mxolod droebiT sirTuleebze miuTiTebs. Tumca 

SesaZloa wliuri danakargi uaryofiTi tendenciis pirveli niSani iyos da 

Seqmnili viTareba aqcionerTa yuradRebas saWiroebdes.

3. kapitalis dacva saaqcio sazogadoebis mier  

sakuTari aqciebis SeZenisas

sazogadoebis mier sakuTari aqciebis SeZena sakorporacio samarTlis 

erT-erTi mniSvnelovani Temaa. meore korporaciul-samarTlebrivi direq-

tiva mas did yuradRebas uTmobs da sakmaod dawvrilebiTac awesrigebs.115 

112  ix. Habersack, Europäisches Gesellschaftsrecht, 153.
113  ix. Habersack, Europäisches Gesellschaftsrecht, 153, 154; igive, Großkom. AktG, § 92 Rn 13 et seq.; 
Grundmann, EU Company Law, 205.
114  BGH WM 1958, 1416; Krieger/Sailer, Schmidt/ Lutter (Hrsg.), Kommentar AktG, § 92 Rn. 3; Mertens/
Cahn,Kölner Kommentar (KK) AktG, § 92 Rn. 12, 13; Wiesner, Münchener Handbuch des Gesellschaftsrechts, 
§ 25 Rn 52; Hüffer, Kommentar AktG, § 92 Rn. 2; Spiendler/Kalss, Münchener Kommentar AktG (MüKo), § 92 
Rn. 9; Schmidt-Hern, Beck’sches Handbuch der AG, 2. Aufl. 2009, § 17 Rn. 13.
115  sakuTari aqciebis SeZenis Sesaxeb meore direqtivis debulebaTa struqturis Sesaxeb 
ix. Habersack, Europäisches Gesellschaftsrecht, 154 et seq.
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a) sakuTari aqciebis Tavdapirveli SeZenis akrZalva
saaqcio sazogadoebis mier sakuTari aqciebis SeZena sazogadoebis qone-

bis Seqmnasa da SenarCunebas emuqreba. safrTxe momdinareobs rogorc saku-

Tari aqciebis Tavdapirveli (dafuZnebis an axali aqciebis gamocemidan), 

aseve Semdgomi SeZenidan (gamosyidvidan). aqciaTa SeZeniT sawarmos araferi 

emateba, vinaidan igi sakuTar qonebaSi monawileobs. garda amisa, sawesdebo 

kapitalSi SenataniT sawarmo Tavisive movale xdeba. kreditorisa da mova-

lis samarTlebriv poziciaTa Serwymas ki Senatanis valdebulebis gauqmeba 

mosdevs. 

xsenebul safrTxeebs emateba fasiani qaRaldebis bazris manipulirebis 

riski. magaliTad, korporaciis aqciebze gazrdili moTxovnis simulacia 

maTi gamosyidviT. sakuTar aqciaTa SeZeniT aseve SesaZlebelia calkeul 

aqcionerTa dacva sawarmosTvis mosalodneli riskebisagan. saaqcio sazoga-

doeba aqcionerebs aqciaTa Rirebulebas uxdis da amiT likvidur saxsrebs 

kargavs.116 Tavad gamosyidul aqciaTa likviduroba ki Semcirdeba, Tuki kor-

poracia mZime finansur mdgomareobaSi aRmoCnda. 

dafuZnebis etapze sakuTari aqciebis SeZena damfuZnebelTa pasuxismge-

blobas iwvevs. isini movaleni arian, aqciaTa Sesabamisi Senatani gadaixadon. 

sawesdebo kapitalis gazrdisas pasuxismgebloba mmarTveli organos wevrebs 

ekisrebaT. valdebulebisagan piris ganTavisufleba SesaZleblia, Tuki igi 

Tavis kaTilsindisierebas daamtkicebs.117 sawesdebo kapitalis gazrdis dros 

mmarTvelTa pasuxismgebloba gamarTlebulia, vinaidan isini warmoadgenen da 

xelmZRvaneloben sazogadoebas. dafuZnebisas momxdar darRvevaze imaves ver 

vityviT. am SemTxvevaSi mTavar rols sazogadoebis damfuZneblebi asruleben.

crumagieri piris gamoyeneba sakuTari aqciebis SeZenis erT-erTi „Semo-

vliTi gzaa“. crumagieri piri iZens saaqcio sazogadoebis aqciebs sakuTari 

saxeliT, magram saaqcio sazogadoebis xarjiT. direqtivis mixedviT, cru-

magieri SemZeni aqciebis namdvil myidvelad miiCneva.118 Sesabamisad, sazoga-

doebis mier aqciebisTvis xarjis gaweva baTilia da korporacias misi ukan 

moTxovna SeuZlia. ganxiluli wesi praqtikul mniSvnelobas ukargavs aqcia-

Ta gamosyidvisTvis crumagier pirTa gamoyenebas.119

116  Habersack, Europäisches Gesellschaftsrecht, 157; ix. aseve Escher-Weingart/Kübler, ZHR 162 (1998), 537.
117  meore direqtivis me-18 muxlis me-3 nawili.
118  meore direqtivis me-18 muxlis me-2 nawili.
119  Habersack, Europäisches Gesellschaftsrecht, 156.
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b) sakuTari aqciebis gamosyidva
evropuli sakorporacio samarTali uSvebs emitenti korporaciis mier 

aqcionerebisagan sakuTari aqciebis SeZenas. amasTanave, meore direqtivis me-

19 muxli120 aqciaTa gamosyidvisas aqcionerTa Tanasworuflebianobis dacvas 

moiTxovs.121 normis mizani minimaluri, saerToevropuli winapirobebis gan-

sazRvraa, romlebic saaqcio sazogadoebam sakuTari aqciebis SeZenisas unda 

daicvas. 

sakuTari aqciebis SeZenis Taobaze gadawyvetileba aqcionerTa saerTo 

krebis uflebamosilebas miekuTvneba. krebis gadawyvetileba nebarTvis for-

miT gaicema, vinaidan Tavad SeZenas korporaciis xelmZRvanelebi awarmoeben. 

nebarTva Seicavs aqciebis SeZenis pirobebs, maT Soris, SesaZen aqciaTa maq-

simalur odenobas. sasyidliani SeZenis gadawyvetilebiT aqciaTa umciresi 

da umaRlesi fasic dgindeba. saerTo krebis nebarTvis moqmedebis vada xuT 

wels ar unda aRematebodes.122 aqcionerTa nebarTvis winapirobiT, mmarTvel-

Ta uflebaosilebis SezRudva evropuli sakorporacio samarTlis erT-erTi 

maxasiaTebelia.123 aqcionerTa kompetencias gansakuTrebuli adgili uWiravs 

sawesdebo kapitalTan mimarTebaSi da aqciebTan dakavSrebul RonisZiebaTa 

farglebSi. gamonaklisi daSvebulia mxolod mosalodneli danakargebis Ta-

vidan acilebis124 an dasaqmebulTaTvis sawarmos aqciebis gadacemis mizniT.125 

saaqcio sazogadoebaSi kapitalis SenarCunebas emsaxureba meore mniS-

vnelovani SezRudvac: dauSvebelia, aqciebis SesyidviT sawarmos wminda 

120  ix. meore direqtivis me-19 muxlis pirveli nawili.
121  Escher-Weingart/Kübler, ZHR 162 (1998), 537, 549.
122  2006 wlis 6 seqtembris cvlilebamde (cvlilebis direqtiva 2006/68/EC) vada 18 Tves 
Seadgenda (cvlilebebis mimoxilva ix. Oechsler, Die Änderung der Kapitalrichtlinie und der Rücker-
werb eigener Aktien, ZHR 170 (2006), 72). Tavdapirveli CanafiqriT, sakiTxi morigi saerTo kre-
bis msjelobis sagani unda gamxdariyo, Tuki sazogadoebis mmarTvelebi saWirod CaTvlid-
nen gamosyidvis uflebis xangrZlivi droiT SenarCunebas. TvrametTviani (da ara naklebi) 
vada sazogadoebis mier saerTo krebis TariRis Tavisufali gansazRvris survilma gana-
piroba. SLIM jgufma 18-Tviani vada formalur da sawarmos saqmianobisTvis xelSemSlel 
wesad miiCnia, ix. Baldamus, Reform der Kapitalrichtlinie, 2002, 173; Recommendations by the company 
law SLIM working group on The Simplification of the first and second company law directive, explanatory 
memorandum, II., Proposal 4. URL: http://ec.europa.eu/internal_market/company/docs/official/6037en.pdf 
123  Cools, Sofie, The Real Difference in Corporate Law between the United States and Continental Europe, 
Delaware Journal of Corporate Law, Vol. 30, (2005), 697, 703, 704.
124  Tumca sazogadoebis mmarTveli organo aqciaTa gamosyidvis mizezebsa da pirobebze 
informacias warudgens saerTo krebas (meore direqtivis me-19 muxlis pirveli nawili).
125  aqciebi sawarmos an dakavSirebuli sawarmos muSa-momsamsaxureebs unda gadaeceT maTi 
gamosyidvidan 12 Tvis ganmavlobaSi – ix. meore direqtivis me-19 muxlis me-2 nawili.
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aqtivi sawesdebo kapitalisa da ganukargavi rezervebis odenobaze metad 

Semcirdes.126 kanonmdebeli sakuTari aqciebis gamosyidvas samarTlianad 

miiCnevs dividendis ganawilebis msgavs movlenad.127 saaqcio sazogadoeba Ta-

vis aqcionerebs qonebas orive SemTxvevaSi usasyidlod unawilebs.128

garda amisa, sakuTari aqciis gamosyidva daiSveba, Tuki sazogadoebas Se-

sabamisi Senatani srulad gadaeca. aRniSnuli akrZalva kapitalis Sevsebis 

uzrunvelyofas emsaxureba. sxvagvarad, Senatanis daufarav nawilTan dakav-

Sirebuli moTxovna gauqmdeboda, vinaidan korporacia sakuTari movale ver 

iqneba. 

kanonmdeblobiT damatebiTi damcavi RonisZiebebis gansazRvrac SesaZle-

belia, maT Soris damatebiTi zRvris daweseba, romelsac gamosyidul aqciaTa 

saerTo nominaluri Rirebuleba ar unda aWarbebdes. aseve SeiZleba saaqcio 

sazogadoebas gamosyidul aqciaTa gauqmeba daevalos. sanacvlod, gauqme-

bul aqciaTa jamuri nominaluri Rirebuleba sawarmos ganukargav sabalanso 

rezervSi unda iqnes gaTvaliswinebuli. nebayoflobiTi SezRudvebi moicavs 

agreTve kreditorTa uzrunvelyofis RonisZiebebsa da aqciaTa gamosyidvis 

Sesaxeb informaciis sajaroobis moTxovnebs. aRniSnul damatebiT RonisZie-

baTa gamoyeneba Tumca nebayoflobiTia, magram maTi sia amomwuravia.129 aseTi 

CamonaTvalis funqci aris wevr-saxelmwifoTa sakanonmdeblo konkurenciis-

Tvis Tanabari pirobebis Seqmna.130

direqtiva iTvaliswinebs aqciebis gamosyidvis SemTxvevebs, roca dasaSve

bia saaqcio sazogadoebis SezRudvebisgan ganTavisufleba. SeRavaTis Ziri-

Tadi safuZveli kanonis moTxovnaTa Sesrulebis gaadvileba an struqturu-

126  mxedvelobaSi miiReba sawarmos xelT ukve arsebuli aqciebic. sakuTar aqciebs 
uTanabrdeba mesame piris mier sazogadoebis xarjiT SeZenili aqciebic. ix. meore direq-
tivis me-19 muxlis pirveli nawilis b) qvepunqti.
127  Escher-Weingart/Kübler, ZHR 162 (1998), 537, 558.
128  2006 wlis cvlilebebamdeli redaqciT SeZenili da ukve sazogadoebis sakuTrebaSi ar-
sebuli sakuTari aqciebis nominaluri Rirebuleba sawesdebo kapitalis 10%-ze meti ar 
unda yofiliyo. am SezRudvam SLIM jgufis kritika daimsaxura, vinaidan sakuTari aqciebis 
SeZenis ekonomikuri Sedegi aqcionerTa Soris dividendis ganawilebisagan arsebiTad ar 
gansxvavdeba. xolo msgavs movlenaTa mimarT gansxvavebuli moTxovnebis daweseba mizan-
Seuwonelia – (Recommendations by the company law SLIM working group on The Simplification of the 
first and second company law directive, explanatory memorandum, II., Proposal 4.). ix. aseve Grundmann, 
EU Company Law, 207; Baldamus, Reform der Kapitalrichtlinie, 244.
129  ix. meore direqtivis me-19 muxlis pirveli nawilis i)-v) qvepunqtebi. 
130  ix. evrokomisiis ganmartebebi meore direqtivis 2006 wlis cvlilebebTan dakavSirebiT.
URL: http://ec.europa.eu/internal_market/company/docs/capital/2004-proposal/explanation_de.pdf. 
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li RonisZiebis ganxorcielebaa. gaTvaliswinebulia gamosyidvis formebic, 

romlebic sawarmos qonebisTvis usafrTxoa (mag., usasyidlo SeZena da 

misT.).131

g) sakuTari aqciebis SeZenis Sedegebi
rogorc vnaxeT, meore direqtiva sazogadoebis mier sakuTari aqciebis 

SeZenis SesaZleblobas zRudavs. Tuki saaqcio sazogadoebam sakuTari aqcie-

bi wesis darRveviT SeiZina, isini SeZenidan erTi wlis manZilze unda gaasxvi-

sos. winaaRmdeg SemTxvevaSi, sakuTari aqciebi baTilad unda gamocxaddes.132 

ganxvavebul wesebs eqvemdebareba marTlzomierad SeZenili sakuTari aq-

ciebi. sawarmo valdebulia gamosyiduli aqciebi SeZenidan sami wlis vadaSi 

gaasxvisos, Tuki maTi nominaluri Rirebuleba sawesdebo kapitalis meaTeds 

aWarbebs.133 gausxviseblobis SemTxvevaSi isini baTilad unda gamocxaddes. 

kanonmdeblobiT SesaZlebelia sawesdebo kapitalis Sesabamisi Semcirebis 

valdebulebis dadgenac.134 amdenad, aqciebis gauqmeba sawesdebo kapitalis 

avtomaturad Semcirebas ar iwvevs. magaliTad, danarCen aqciaTa nominaluri 

Rirebulebis gazrdiT SesaZlebalia amis Tavidan acileba.135 sakuTari aqcie-

bis sazogadoebis mflobelobaSi datovebas evropuli samarTali arasasur-

vel movlenad miiCnevs, miuxedavad maTi marTlzomieri SeZenisa. amis mizezad 

sakuTari aqciebis damoukidebeli Rirebulebis arqona unda miviCnioT.

meore direqtivis 22-e muxliT, sakuTari aqciebidan gamomdinare xmis uf-

leba uqmdeba.136 winaaRmdeg SemTxvevaSi, sawarmos mmarTvelTa mier aqciebi-

dan gamomdinare uflebebis borotad gamoyenebis safrTxe iqmneba. Tuki we-

vr-saxelmwifos kanonmdebloba sakuTari aqciebis aqtivSi Setanas uSvebs,137 

131  sakuTar aqciaTa SeZenis SemTxvevaTa CamonaTvali, roca meore direqtivis me-19 muxlis 
SezRudvebis gamoyeneba aucilebeli ar aris, mocemulia amave direqtivis me-20 muxlSi. 
mimoxilva ix. Grundmann, EU Company Law, 207, 208.
132  meore direqtivis 21-e muxli.
133  meore direqtivis me-20 muxlis me-2 nawili. unda vigulisxmoT, rom baTiloba aTpro-
centian zRvars zemoT SeZenil sakuTar aqciebs emuqreba.
134  sawesdebo kapitalis Semcirebis valdebulebas Tavad meore direqtiva adgens, Tuki 
aqciaTa gamosyidvis gamo sazogadoebis wminda aqtivi sawesdebo kapitalisa da ganukargavi 
rezervebis odenobaze metad Semcirda (ix. meore direqtivis me-20 muxlis me-2 nawili).
135  General Principles Of Company Law For Transition Economies (GPCLTE), 1999, punqti 102.
136  meore direqtivis 22-e muxlis pirveli nawilis a) qvepunqti.
137  meoTxe (wliuri angariSgebis) direqtivis (25.07.1978, 78/660/EEC) me-9 muxliT daSvebulia 
aqciebis aqtivSi gaTvaliswineba.
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saaqcio sazogadoebas evaleba, balansis pasivis mxares imave odenobiT ganu-

kargavi rezervebi Seqmnas. am valdebulebis arsi Semdegia: sakuTari aqciebis 

saxiT sazogadoeba gadaxdili saxsrebis sanacvlo Rirebulebas ver iRebs, 

TumcaRa gamosyiduli aqciebis aqtivSi CarTvis xarjze sawarmos Tavisufali 

sabalanso rezervi warmoeqmneba. amis Sedegad ki dividendad gasanawilebeli 

qonebis odenoba izrdeba (ix. me-15 muxli a) c)).138 

aqcionerebs saSualeba unda hqondeT, sakuTar aqciebTan dakavSirebul 

RonisZiebaTa mizanSewoniloba da marTlzomiereba Seafason. amitom sakuTar 

aqciebTan dakavSirebuli garigebebi dawvrilebiT unda aRiweros yovelw-

liur saqmianobis angariSSi (annual report), romelic saerTo krebas waredgi-

neba.139

4. finansuri mxardaWera sakuTari aqciebis SeZenisas

a) kapitalis dacvis problema finansuri mxardaWerisas
garigeba SesaZloa sakuTari aqciebisTvis dadgenil akrZalvebs forma-

lurad ar arRvevdes, Tumca arsebiTad ewinaaRmdegbodes maT. umTavresi 

`SemovliTi gza~ aris sazogadoebis mier mesame piris finansuri mxardaWera 

(financial assistance), romelTan dakavSirebul sakiTxebsac meore direqtivis 

23-e muxli awesrigebs. magaliTad, sazogadoebas SeuZlia aqciebis poten-

ciur myidvels daxmareba gauwios sesxis gacemiT, garantiiT, TavdebobiT 

an moTxovnis sxvagvari uzrunvelyofiT.140 SeiZleba finanuri mxardaWeris 

gawevisas aqcionerebisTvis Senatanis ukan dabrunebis SezRudva dairRves. am 

mxriv, igi dividendis ganawilebis an aqciaTa gamosyidvis msgavsi movlenaa. 

138  Grundmann, European Company Law, 208, 322, Coenenberg/Haller/Schultze,  Jahresabschluss und Jah-
resabschlussanalyse, 19. Aufl. 2003, 207 et seq.; Lutter, Europäisches Unternehmensrecht, 4. Aufl., 1996, 51.
139  meore direqtivis 22-e muxlis me-2 naw. a), b), c) qvepunqtebi. saqmianobis angariSi qar-
Tuli sakorporacio samarTlisaTvis ucxo ar aris. wliuri angariSgebis farglebSi saq-
mianobis angariSis momzadebas iTvaliswinebda `mewarmeTa Sesaxeb~ kanonis Tavdapirveli 
redaqcia (ix. danarTi I me-10 muxli). 
140  finansuri mxardaWeris Sesaxeb ix. Baldamus, Reform der Kapitalrichtlinie, 129 et seq.; Habersack, 
Die finanzielle Unterstützung des Aktienerwerbs - Überlegungen zu Zweck und Anwendungsbereich des § 71a 
Abs. 1 Satz 1 AktG, FS Röhricht, 2005, 155 et seq.; Wymeersch, Article 23 of the second Company law directive: 
the prohibition on financial assistance to acquire shares of the Company, FS Drobnig, 1998, 725 et seq.; Ferran, 
Simplification of European Company Law on Financial Assistance, EBOR, 6 (2005), 93 et seq.; Drygala, Finanzi-
elle Unterstützung des Aktienerwerbs nach der Reform der Kapitalrichtline, AG 2007, 396.



giorgi juReli

44

Tumca mxolod am argumentiT SeuZlebelia avxsnaT 23-e muxlis Sinaarsi, 

romelic finansur daxmarebaze ufro mkacr SezRudvebs awesebs, vidre uSua-

lod sakuTari aqciebis SeZenaze. dividendis ganawilebisa da sakuTari aqcie-

bis SeZenis msgavsad, finansuri daxmarebac SeiZleba sazogadoebis Tavisu-

fali saxsrebiT Semoifarglos. ufro safiqrebelia, rom sakuTari aqciebis 

SeZenis pirobebisTvis `gverdis avlis~141 akrZalvis garda debuleba sxva 

mizansac emasaxureba.142 igi saaqcio sazogadoebis yovlmxrivi dacvis gamoxa-

tulebaa. gadaxdisunarianoba myidvelisa, romelic aqciebs sawarmos finan-

suri mxardaWeriT iZens, arasaimedod aris miCneuli. evropeli kanonmdeblis 

azriT, mis sasargeblod gacemuli sesxi an uzrunvelyofa Seusruleblobis 

safrTxes Seicavs.143 amdenad, kanonmdebeli sawarmos qonebis dazianebis gan-

sakuTrebiT saxifaTo mcdelobebze mkacr SezRudvebs awesebs.144 

garda amisa, sakuTari aqciebis mesame piris mier SeZenis akrZalviT xeli 

eSleba sazogadoebis aqciebis kursis xelovnur manipulacas. magaliTad, 

aqciebisaTvis sargebliani kursis uzrunvelsayofad an kursis daRmavali 

svlis gasawonasworeblad saaqcio sazogadoebis saxsrebiT mesame piri sawar-

mos aqciebs iZens, rac aqciebze gazrdili moTxovnis zrdis STabeWdilebas 

tovebs. mcdelobas SesaZloa mohyves bazris monawileTa reaqcia da kursis 

zrda, maSin roca sawarmos namdvili mdgomareoba investorTaTvis naklebad 

imedis momcemia. 

2006 wlis cvlilebamde norma finansur mxardaWeras zogadad krZalavda. 

Tavisufali qonebis farglebSi SeRavaTebi exeboda safinanso institutebs, 

sainvesticio kompaniebs, korporaciisa da masTan dakavSirebul sawarmos 

mosamsaxurebebs. normis mniSvnelovani reforma ganxorcielda 2006 wlis 

damatebebiT, romlebic kvlav SLIM jgufis rekomendaciebidan iRebs saTaves. 

jgufis rekomendaciis mixedviT, sakuTari aqciebis SeZenis finansuri mxar-

daWera SesaZlebeli iyo sazogadoebis Tavisufali saxsrebis farglebSi.145 

141  am funqciaze miuTiTebs Baldamus, Reform der Kapitalrichtlinie, 194; Drinkuth, Die Kapitalrichtlinie, 
Mindest- oder Höchstnorm? 214; Habersack, Europäisches Gesellschaftsrecht, 159; Edwards, EC Company 
Law, 73.
142  Schroeder, Finanzielle Unterstützung des Aktienerwerbs, 1995, 105 et seq., 113, 114; Fleischer, Finanzielle 
Unterstützung des Aktienerwerbs und Leveraged Buyout, AG 1996, 494, 495.
143  Schroeder, Finanzielle Unterstützung des Aktienerwerbs, 110 et seq.
144  zogadi xasiaTis gamo norma ekonomikurad mizanSewonil garigebebsac zRudavs. am-
denad, igi sakmaod mouqneli debulebaa.
145 e.i. me-15 muxlis pirveli nawilis a) qvepunqtis Tanaxmad. meore alternativa iyo Sez-
Rudvis mxolod axalgamoSvebul aqciebze (e.i. pirvelad SeZenaze) gavrceleba. ix. Recom-
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evrokomisiis mier Seqmnilma eqspertTa jgufma (High Level Group of Company Law 

Experts) SLIM jgufis winadadebebi arsebiTad moiwona. eqspertebma Tavisu-

fali qonebis gamoyeneba finansuri mxardaWerisaTvis mizanSewonilad miiC-

nies.146 msgavsi garigebebi aqcionerTa krebis gadawyvetilebis sagani unda 

yofiliyo, Tumca dasaSvebad iqna miCneuli saerTo krebis mier finansuri 

mxardaWeris gawevis nebarTvis xuT wlamde vadiT gacema. gadawyvetilebis 

ZaliT direqtorebs neba daerToT, mesame pirebisaTvis Tavisufali qonebis 

farglebSi finansuri mxardaWera gaewiaT. amgvari uflebamosilebis arse-

boba gansajaroebis moTxovnas unda daqvemdebareboda.

aRniSnul rekomendaciebTan SedarebiT, finansuri mxardaWeris ufro mka-

cri winapirobebi dadginda 2006 wlis cvlilebebiT.147 erovnuli kanonmde-

blobiT finansuri daxmarebis daSvebis SemTxvevaSi, sawarmos xelmZRvaneli 

organo valdebulia Sesabamisi garigeba samarTliani sabazro pirobebiT da-

dos. garda amisa, sazogadoebis mier aqciebis SemZen pirTa gadaxdisunaria-

noba guldasmiT unda Semowmdes. 

xelmZRvaneli organo aqcionerTa saerTo krebas warudgens moxsenebas 

dagegmili finansuri mxardaWeris Sesaxeb. masSi unda aisaxos garigebis 

Rirebuleba, misi dadebis safuZvlebi da pirobebi. mmarTvelebma moxsenebaSi 

unda daasabuTon garigebisadmi korporaciis interesi da ganixilon misgan 

gamomdinare gadaxdisuunarobis safrTxeebi. saerTo krebis gadawyvetilebis 

misaRebad aucilebelia kvalificiuri umravlesoba.148

dauSvebelia finansuri mxardaWeriT sazogadoebis wminda aqtivis Sem-

cireba sawesdebo kapitalisa da ganukargav rezervebze metad. Tumca aseTi 

Sedegi Zneli warmosadgenia, Tuki finansuri mxardaWera ar aris usasyidlo 

an sabazro pirobebTan aSkarad Seusabamo. magaliTad, saaqcio sazogadoebis 

mendations by the company law SLIM working group on The Simplification of the first and second company 
law directive, explanatory memorandum, II., Proposal 5. URL: http://ec.europa.eu/internal_market/compa-
ny/docs/official/6037en.pdf
146 Report of the High Level Group of Company Law Experts on a Modern Regulatory Framework for Company 
Law in Europe (briuseli, evrokomisia, 2002 wlis 4 noemberi), Chapter IV, 3. g) 
URL: http://ec.europa.eu/internal_market/company/docs/modern/report_en.pdf
147  ix. Baldamus, Reform der Kapitalrichtlinie, 129 et seq.; Habersack, FS Röhricht, et seq.; Wymeersch, FS 
Drobnig, 725 et seq.
148  ix. meore direqtivis 23-e da me-40 muxlebi. me-40 muxlis mixedviT, aucilebelia saer-
To krebaze warmodgenili fasiani qaRaldebidan an sawesdebo kapitalidan gamomdinare 
xmebis ori mesamedis gadawyvetileba. wevr-saxelmwifoebs SeuZliaT dauSvan gadawyveti-
lebis miReba ubralo umravlesobiT, Tuki krebaze warmodgenilia sawesdebo kapitalis 
naxevari mainc.
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mier sesxad gacemul Tanxas, rogorc aqtivs, Sesabamisi moTxovna enacvle-

ba.149 miuxedavad amisa, direqtiva sawarmos balansSi finansuri mxardaWeris 

odenobiT sagangebo rezervebis Seqmnas moiTxovs. debuleba sakmaod mou-

qnelia, radgan sabazro pirobebis Sesabamisad ganxorcielebuli finansuri 

mxardaWeris dros damatebiTi rezervebis Seqmna zedmetia. vfiqrobT, evro-

peli kanonmdeblis midgomas msgavsi garigebebisadmi zogadi undobloba 

udevs safuZvlad.150

2006 wlis cvlilebebiT, direqtivas axali 23a muxli daemata. norma fi-

nansuri mxardaWeris farglebSi interesTa konfliqtis Tavidan acilebas 

emsaxureba. problema warmoiSoba, Tuki sazogadoebis mmarTveli, aseve Zi-

riTadi sawarmo (parent undertaking)151 an misi mmarTveli finansuri mxardaWe-

ris ganxorcielebaSi dainteresebulni arian. meore direqtiva aRniSnuli 

pirebis mier an maT sasargeblod garigebis dadebisas saaqcio sazogadoebis 

interesebis dacvas moiTxovs. 

evropuli korporaciuli samarTlis poziciidan sakuTari aqciebis 

moTxovnis uzrunvelyofis saSualebad miRebac arasasurveli movlenaa. saa-

qcio sazogadoebis an mis sasargeblod moqmedi mesame piris mier aqciebis 

uzrunvelyofis saSualebad miReba (acceptance of the company’s own shares as 

security) gaTanabrebulia sazogadoebis mier sakuTari aqciebis SeZenasTan.152 

amdenad, masze sakuTari aqciebis SeZenis SezRudvebi da SeRavaTebi gamoiye-

neba. SezRudva kvlavac `SemovliTi gziT~ sakuTari aqciebis SeZenis akrZal

vas emsaxureba. literaturaSi gavrcelebuli azriT, sakuTari aqciebis 

uzrunvelyofis saSualebad aRiareba sazogadoebis kapitals iseTive safr-

Txes uqmnis, rogorsac maTi SeZena. sakuTari aqciebi, rogorc uzrunvelyo-

fis saSualeba, SesaZloa sazogadoebas mZime tvirTad daawves. ekonomikuri 

warumateblobis SemTxvevaSi datvirTuli aqciebi likvidurobas kargavs da 

maTi misaReb fasad realizacia mniSvnelovnad rTuldeba.153

149  Ferran, EBOR, 6 (2005), 93, 96.
150  finansuri mxardaWeris SezRudvis kritika ix. Wymeersch, FS Drobnig, 725 et seq.; igive, 
Reforming the Second Company Law Directive, Financial Law Institute, Universiteit Gent, WP 2006-15, URL: 
http://ssrn.com/abstract=957981; Ferran, EBOR, 6 (2005), 93.
151  cnebisaTvis ix. evropis sabWos meSvide direqtiva 83/349/EEC konsolidirebuli wliuri 
angariSgebis Sesaxeb, I muxli.
152  ix. meore direqtivis 24-e muxli.
153  Lutter/Drygala, KK AktG, §71e Rn. 6; Oechsler, MüKo AktG, § 71e Rn. 1; Merkt, GroßKom. AktG, § 71e Rn. 
3; Hüffer, Kommentar AktG, § 71e Rn. 1.
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b) finansuri mxardaWeris istoriuli safuZvlebi
finansuri mxardaWeris Sesaxeb meore direqtivis debuleba britanul sa-

marTlebriv tradicias efuZneba. direqtivis 23-e muxlis prototipi aris 

didi britaneTis Company Act 1948 Sec. 54. britanuli debulebiT dauSvebelia 

saaqcio sazogadoebis finansuri daxmarebiT (sesxiT, TavdebobiT an moTxo-

vnis uzrunvelyofiT) misi aqiciebis SeZena.154

sakiTxis sakanonmdeblo mowesrigeba did britaneTSi pirveli msoflio 

omis Semdeg sawarmoTa SeZenis (takeover) gaZlierebulma tendenciam gamoiw-

via.155 sawarmos aqciaTa sakontrolo paketis aqciebis SeZenaSi finansurma 

mxardaWeramac swored am dros moikida fexi.

magaliTi: sawarmoTa jgufi (sindikati) iZens sazogadoebis sakontrolo 

pakets. garigeba bankis moklevadiani kreditiT finansdeba. axali aqcioneri 

sazogadoebis mmarTvelebs cvlis, ris Semdegac sazogadoeba axal aqcio-

nerze SeRavaTian sesxs gascems. aRniSnuli TanxiT bankis krediti ifareba. 

amrigad, mesame piris mier sazogadoebis aqciebis SeZena, arsebiTad, Tavad 

sazogadoebis saxsrebiT xdeba. SesaZloa bankisgan miRebuli dafinansebis 

sawarmos qonebiT uzrunvelyofac.

finansuri mxardaWerisTvis damaxasiaTebeli umTavresi safrTxe SemZenis 

finansuri arasaimedoobidan gamomdinareobs. myidveli, romelic aqciaTa 

SeZenas sakuTari saxsrebiT ver axerxebs, savaraudod, sazogadoebisaTvis 

verc gacemul sesxis dabrunebas SeZlebs. amis gamo saaqcio sazogadoeba, 

romelmac sakuTari aqciebis nasyidobisas finansuri daxmareba gaiRo, Se-

saZloa sagrZnoblad dazaraldes. mavne praqtikis aRsakveTad inglisis Bord 

of Trade-Tan156  Camoyalibda sakorporacio samarTlis reformis komisia (Com-

pany Law Amendment Committee) lord vilfrid grinis (Wilfred Greene) meTauro-

154  meore direqtivis Tavdapirvel proeqtSi (ABl C 48/8 24.04.1970) finansuri mxardaWeris 
amkrZalavi norma ar moipoveba. misi Camateba ukavSirdeba evropul gaerTianebaSi inglisi-
sa da irlandiis Sesvlis (1973 w.) Taobaze molaparakebebs. ix. Drinkuth, Die Kapitalrichtlinie, 253 
et seq.; Schroeder, Finanzielle Unterstützung, 15 et seq.; Edwards, EC Company Law, 51.
155  sawarmoTa SeZenis gaxSireba gamoiwvia pirveli msoflio omis Semdgom kapitalis baz-
ris swrafma ganviTarebam. sagrZnoblad gaizarda aqciebis emisiiT miRebuli Semosavlebi, 
rasac sawarmoTa mzardi kapitalizacia mohyva. aseTi sawarmoebis dauflebis wyurvilma 
safuZveli daudo sawarmoTa SeZenis bums (ix. Schroeder, Finanzielle Unterstützung, 24).
156  didi britaneTis samTavrobo dawesebuleba, romelic me-17 saukunidan iRebs saTaves 
(1621-1970) da Departament of Trade and Industry-sa (DTI) (1970-2007) da dRevandeli Departament of 
Business Innovation & Skills-s (BIS) (2009 wlidan) winamorbedia. ix. URL: 
http://webarchive.nationalarchives.gov.uk/20100216092443/http://www.berr.gov.uk/aboutus/corporate/
history/outlines/BT-1621-1970/page13919.html 
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biT, romelmac finansuri daxmarebis kuTxiT Semdegi rekomendacia miiRo: 

`sazogadoebebs aekrZaloT mesame pirebisaTvis pirdapir an iribad finan-

suri daxmarebis gaweva sazogadoebis aqciebis SeZenasTan kavSirSi, miuxeda-

vad imisa, gamoixateba daxmareba sesxis gacemiT, TavdebobiT, garantiiTa Tu 

uzrunvelyofiT an sxva romelime formiT. akrZalva ar unda Seexos Tanxebis 

sesxad gacemas im sazogadoebebisaTvis, romelTaTvisac sesxis gacema Cveu-

lebrivi saqmianobaa, aseve programebis dafinansebas, romlis farglebSic 

sazogadoeba Tanxebs gascems sakuTari aqciebis mesame piris mier SesaZenad, 

romelic, rogorc mindobili mesakuTre, aqciebs sazogadoebaSi dasaqme-

bulTa sasargeblod marTavs, aseve, sesxis imave mizniT uSualod dasaqme-

bulTaTvis gacemas.~157

komitetis Sexeduleba 1929 wlis kompaniebis aqtis 45-e muxlSi iqna ga-

Tvaliswinebuli. 1948 wlis reformiT (koenis (Cohen) komitetis daskvnis158 

safuZvelze) damatebebi Sevida redaqciaSi da aqciebis SeZenas (purchase) maTi 

Tavdapirveli gacemac (subscription) daemata. garda amisa, aikrZala Svilobili 

sawarmos (subsidiary) mier ZiriTadi sawarmos wilebis SesaZenad mesame pire-

bisaTvis finansuri daxmarebis aRmoCena.159 swored 1948 wlis teqsti dae-

157  “We recommend that companies should be prohibited from directly or indirectly providing any financial 
assistance in connection with a purchase (made or to be made) of their own shares by third persons, whether 
such assistance takes the form of loan, guarantee, provision of security, or otherwise. This should not apply 
in the case of companies whose ordinary business includes the lending of money, to money let in the ordinary 
course of such business, or to scheme by which a company puts up money in the hands of trustees for purchas-
ing shares of the company to be held for the benefit of employees or to loans direct to employees for the same 
purpose”. ix. Company Law Amendment Committee 1925-26, Report Presented to Parliament by Command 
of His Majesty on the Companies Acts, 1908 to 1917, (Cmd. 2657) 31-e punqti.
URL: http://www.takeovers.gov.au/content/Resources/other_resources/Greene_Committee.aspx.
158  Report of the Committee on Company Law Amendment (Cohen Report 1945) Cmd 6659, 170-e punqti, 
URL: http://www.takeovers.gov.au/content/Resources/other_resources/Cohen_Committee.aspx 
159  debulebis Semdgomi Sesworebis mcdeloba lord jenkinsis (Jenkins) komitetis daskvnas 
ukavSirdeba (Report of the Company Law Committee, 1962 Cmd. 1749, URL: http://www.takeovers.gov.
au/content/Resources/other_resources/downloads/jenkins_committee.pdf). komitetma CaTvala, rom 
finansuri mxardaWeris akrZalva bevr uvnebel garigebas ewinaaRmdegeba (“the section appears 
to penalise a number of innocent transactions” ix. daskvnis 173-e punqti). finansuri mxardaWer-
is mTavar problemad sawarmoTa SeZenis moklevadiani Sualeduri kreditebiT dafinan-
seba CaiTvala. SemZeni, romelsac sakuTari saxsrebi ar gaaCnia, kompaniis xelSi Cagdebis 
Semdeg valdebulia dafaros moklevadiani da xSirad maRalprocentiani krediti. sxva 
aqtivebis ararsebobisas misi erTaderTi saSualeba sawarmos aqtivebis gamoyenebaa, rac 
kreditorebisa da mcire aqcionerebis interesebs azianebs (ix. daskvnis 176-e punqti). fi-
nansur mxardaWerasTan dakavSirebiT komitetis rekomendacia kanonmdebelma ar gaiziara. 
rekomendacia ZiriTadad gulisxmobda: saerTo krebis mier transaqciis mowonebas, garda 
bordis gancxadebisa imis Sesaxeb, rom sawarmos gadaxdisunarianobas safrTxe ar Seeqmne-
boda. gada amisa, aqciebis 10%-is an metis mflobelebs ufleba eZleodaT, sasamarTlosa-
gan garigebis kanonTan Sesabamisoba moeTxovaT (ix. daskvnis 178-e, 187-e punqtebi).
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do safuZvlad meore diretivis 23-e muxlis 2006 wlamde redaqcias. amave 

redaqciiT gaTvaliswinebuli gamonaklisebi aseve inglisuri warmoSobisaa. 

rogorc aRvniSneT, isini safinanso intitutebisa da sawarmoSi dasaqmebul-

TaTvis SeRavaTs iTvaliswinebs160 (ix. zemoT). 

V. kapitalis dacva kapitalTan dakavSirebuli RonisZiebebisas

1. saaqcio sazogadoebis sawesdebo kapitalis gazrda

meore direqtiva sawesdebo kapitalis gazrdasTan dakavSirebul saki-

Txebs awesrigebs da aqcionerTa da kreditorTa dacvis RonisZiebebs adgens. 

kapitalis gazrda aqcionerTagan damatebiTi saxsrebis moZiebis saSualebaa. 

garda amisa, igi axali investorebis mozidvis SesaZleblobasac iZleva. 

sawesdebo kapitalis gazrdisas aqcionerisTvis mniSvnelovania sakuTari 

samarTlebrivi mdgomareobis stabiluroba. igi dainteresebulia, axali aq-

ciebis SeZeniT saaqcio sazogadoebaSi gavlena SeinarCunos, magaliTad, e.w. 

Camketi umciresobis (blocking minority) an garkveuli uflebis gamoyenebisaTvis 

saWiro aqciaTa paketis saxiT. am SesaZleblobis arqonis SemTxevaSi aqcio-

nerma SeiZleba korporaciis saqmianobaze zegavlenis berketebi dakargos, 

rac mis uflebaTa gaufasurebas gamoiwvevs (dillution of rights). 

aqciaTa umravlesobis mflobelis umciresobaze gavlenis srulad ga-

moricxva, ra Tqma unda, SeuZlebelia. evropis korporaciuli samarTali 

msxvili aqcionerebis gavlenis zrdasa da umciresobis interesTa Soris 

garkveuli wonasworobis miRwevas isaxavs miznad. am mimarTulebiT, pirvel 

rigSi, sayuradReboa kapitalis gazrdis Sesaxeb gadawyvetilebis miRebis sa-

kiTxi. vinaidan kapitalis gazrda, umTavresad, aqcionerTa uflebebs exeba, 

masze gadawyvetilebas aqcionerTa saerTo kreba iRebs.161 aqcionerTa saerTo 

krebam gadawyvetileba SeiZleba miiRos warmodgenili kapitalis naxevarze 

metis xmebiT,162 Tumca dasaSvebia erovnuli kanonmdeblobiT ufro mkacri 

winapirobebi iqnes dadgenili.163

160  ix. Fleischer, AG 1996, 494, 495;Schroeder, Finanzielle Unterstützung, 44, 45.
161  ix. meore direqtivis 25-e muxlis pirveli nawili.
162  gamomdinare meore direqtivis me-40 muxlidan.
163  saerTo krebis gadawyvetilebis moTxovnidan gadaxveva dauSvebelia. ix. evropis sa-
samarTlos gadawyvetileba saqmeze C-19/90, C-20/90, (Karella).
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wevr-saxelmwifoebs aseve ufleba aqvT, saerTo krebis mier gadawyveti-

lebis miRebis principidan gadauxvion. SeRavaTi saaqcio sazogadoebis mier 

saxsrebis mozidvis saSualebaTa gafarToebas emsaxureba da sawarmos kapi-

talis saWiroebaze efeqtian reagirebas uadvilebs. amisaTvis saaqcio sazo-

gadoebis wesdebiT an saerTo krebis sagangebo gadawyvetilebiT SeiZleba 

daSvebul iqnes e.w. nebadarTuli kapitali.164 amiT mmarTvel organos dadge-

nil odenobamde sawesdebo kapitalis gazrdis ufleba eniWeba.165 nebadarTul 

kapitalTan dakavSirebuli uflebamosileba ara umetes xuTi wlis vadiT 

gaicema. amasTanave, direqtiva mis ganmeorebiT gacemas ar zRudavs.166 ero-

vnuli kanonmdeblobiT SeiZleba nebadarTuli kapitali daeqvemdebaros sxva 

SezRudvebsac, romlebic aqcionerTa uflebebs ufro metad icavs.167 wevr-

saxelmwifoebs agreTve SeuZliaT nebadarTuli kapitalis uflebis ufro xan-

mokle vada daadginon an saerTod akrZalon igi, SezRudon an gamoricxon misi 

gagrZelebis vada da sixSire, aseve, damatebiT winapirobebs daukavSiron.168

Tuki saaqcio sazogadoebis aqciebi klasebad aris dayofili, kapitalis 

gazrdis Taobaze saerTo krebis gadawyvetileba yovelTvis sakmarisi ar 

aris.169 direqtivis 25-e muxlis me-3 nawilis mixedviT, aucilebelia im kla-

sis aqcionerTa sagangebo Tanxmobac, romelzec kapitalis gazrda gavlenas 

axdens. xSirad, erTi klasis aqciaTa raodenobis zrda aqcionerTa jgufebs 

Soris ZalTa axlebur gadanawilebasac moaswavebs. kerZod, icvleba klasebis 

xvedriTi wili sawarmos aqciaTa saerTo odenobaSi. 

erTi SexedviT, sagangebo gadawyvetilebis aucilebloba damokidebuli 

ar aris imaze, azianebs Tu ara kapitalis gazrda aqcionerTa jgufis uf-

lebebs. sakmarisia, Tuki igi gavlenas axdens an exeba (affect) aqciaTa klasis 

uflebebs.170 am terminis ganmartebis Taobaze gamoTqmulia sxvadasxva Sexe-

164  ix. meore direqtivis 25-e muxlis me-2 nawili.
165  nebadarTuli kapitalis maqsimaluri odenobis gansazRvras direqtiva erovnul kanon-
mdeblobebs miandobs, Tumca ar avaldebulebs maT. aseTi dadgenili maqsimumis ararse-
bobisas SeiZleba nebadarTuli kapitalis odenobas Tavad saaqcio sazogadoebis saerTo 
kreba adgendes.
166  nebadarTuli kapitalis Sesaxeb uflebamosilebis vadis gagrZeleba moiTxovs aqcioner-
Ta gadawyvetilebas maSinac, roca uflebamosileba dadgenilia wesdebiT.
167  ix. Drinkuth, Kapitalrichtlinie, 228 et seq.
168  Grundmann, Eurpoean Company Law, P. 210, Habersack, Europäisches Gesellschaftsrecht, Rn. 192.
169  direqtivis 25-e muxlis me-3 nawili.
170  mciredi gansxvavebaa teqstebSic: inglisurenovan variantSi „affect“ (zegavlenas axdens), 
germanulSi ki – „berühren“ (exeba).
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duleba.171 nawils miaCnia, rom gadamwyvetia Sesabamisi klasis aqciaTa odeno-

bis zrda an maTTan dakavSirebuli uflebis cvlileba.172 sxva SexedulebiT, 

sagangebo Tanxmobis moTxovnisaTvis aqciaTa klasebis arsebobac sakmari-

sia.173 vfiqrobT, Znelia aqciebis iseTi klasis warmodgena, romelsac, Tun-

dac mcired, saaqcio kapitalis gazrda ar Seexeba. nebismieri klasis aqciebis 

odenobis zrda aqciaTa klasebis proporciis cvlilebas iwvevs. kapitalis 

gazrda aqciebis klass maSinac „exeba“, rodesac yvela klasis aqciebi Tanaba-

ri proporciiT izrdeba. mogvaCnia, rom terminis ganmartebisaTvis gasaTva-

liswinebelia debulebis adgili direqtivis 25-e muxlSi. igi zogadi wesidan 

gamonaklisis dadgenaze miuTiTebs. Tavad muxlis mizanic aqcionerebis (gan-

sakuTrebiT, umciresobaSi myofi aqcionerebis) saTanado dacvaa. interesis 

dacva ki mizanSewonilia, Tuki mas safrTxe emuqreba. amdenad, ama Tu im 

klasis aqcionerTa sagangebo gadawyvetileba saWirod mxolod maSin unda 

miviCnioT, roca kapitalis gazrdiT maTi uflebebi ilaxeba.174 debulebaSi 

„gavlenis moxdena“ naxsenebi rom ar iyos, upiratesoba sxva ganmartebisaTvis 

unda migveniWebina. kerZod, unda gvegulisxma, rom norma sawesdebo kapita-

lis gazrdisas aqcionerTa uflebebis Selaxvis prezumfcias Seicavs.175

sawesdebo kapitalis gazrdis wesebi kapitalis mozidvis sxva RonisZiebe-

bzec vrceldeba.176 upirveles yovlisa, igulisxmeba aqciebSi konvertireba-

di (convertabe bonds) an aqciaTa miRebis uflebiT aRWurvili fasiani qaRalde-

bi.177 sazogadoebis mier aRniSnuli finansuri instrumentebis gamoyenebisas 

171  Edwards, EC Company Law, 78; Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 119, 268 et 
seq.; Grundmann, European Company Law, 210.
172  Grundmann, European Company Law, 210.
173  Edwards, EC Company Law, 78.
174  ix. Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 269. argumentad aseve moyvanilia 
Serwymis (mesame) (78/855/EEC) da gayofis (meeqvse) (82/891/EEC) direqtivebis monaTesave deb-
ulebebi (Sesabamisad, ix. me-7 muxlis me-2 nawili da me-5 muxlis pirveli nawili). maT Tanax-
mad, Serwymis an gayofis Sesaxeb gadawyvetilebis namdvilobisaTvis calkeuli klasis 
aqcionerTa sagangebo gadawyvetileba aucilebelia mxolod maSin, roca maT interesebs 
safrTxe emuqreba.
175  ix. germaniis saaqcio kanoni (§ 182 Abs. 3 AktG), romlis mixedviTac aucilebelia xmis 
uflebis mqone aqciaTa yvela klasis sagangebo gadawyvetileba. 
176  meore direqtivis 25-e muxlis me-4 nawili.
177  igulisxmeba fasini qaRaldebi (obligaciebi), romlebic mflobels uflebas aZlevs, 
sazogadoebis aqciebi (convertible bonds) winaswar dadgenili proporciiT, miiRos. meore di-
reqtivis 25-e muxlis me-4 nawili exeba aseve aqciebis SeZenis ofciiT aRWurvil fasian 
qaRaldebs (stock options/warrants). ofcia gulisxmobs mflobelis uflebas, SeiZinos aqciebi 
dadgenil vadasa da fasSi da, amave dros, sazogadoebis mimarT msesxeblis (kreditoris) 
mdgomareoba SeinarCunos. Sesabamisad, ofciis vadis amowurviT aqciebis SeZenis ufleba 
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aqcionerTa uflebebi iseTive dacvas saWiroebs, rogorsac sawesdebo kapi-

talis gazrdisas, vinaidan maT mflobelebs aqciebis miRebis ufleba aqvT. 

Tumca aqcionerTa krebis gadawyvetileba ukve gamocemuli fasiani qaRal-

debis aqciaSi gadacvlisTvis aucilebeli ar aris. am daTqmis arsi cxadi 

gaxdeba, Tuki gaviTavliswinebT, rom Tavad konvertirebadi fasiani qaRal-

debis gamocemas saerTo kreba wyvets. aqciebSi maTi konvertireba ki mxolod 

maTgan gamomdinare uflebis gamoyenebaa.178 

kapitlis mozidvis gasaadvileblad direqtiva uSvebs sawesdebo kapi-

talis gazrdas mxolod ganTavsebul axal aqciaTa odenobiT.179 aRniSnuli 

SesaZlebloba daSvebulia, Tuki mas sawesdebo kapitalis gazrdis Sesaxeb aq-

cionerTa gadawyvetileba iTvaliswinebs. nebadarTuli kapitalis farglebSi 

Sesabamisi uflebamosileba sazogadoebis mmarTvel organos ekuTvnis. Se-

RavaTi iTvaliswinebs SemTxvevebs, roca eminentma sawarmom axali aqciebis 

mxolod nawilis ganTavseba moaxerxa. debuleba aseve emsaxureba investorTa 

interess, romelTac axali aqciebis SeZenis survili gamoTqves.180 

2. upiratesi Sesyidvis ufleba sawesdebo  

kapitalis gazrdisas 

evropul sakorporacio samarTalSi aqciaTa upiratesi Sesyidva aqcione-

rebis dacvis umniSvnelovanesi institutia. igi aqcionerebs kuTvnil ufle-

baTa gaufasurebisagan icavs. upiratesi Sesyidvis uflebis gamoyenebiT maT 

SeuZliaT SeinarCunon, kuTvnili aqciebidan gamomdinare, sawarmos saqmiano-

baze kontrolis berketebi; aseve uzrunvelyon TavianTi qonebrivi uflebe-

bis ucvleloba – imave proporciiT monawileoba dividendisa da likvida-

ciasTan dakavSirebul qonebis ganawilebaSi. 

fuladi Senatanebis sanacvlod, sawesdebo kapitalis gazrdisas aqcione-

rebs ufleba aqvT, axali aqciebi sawarmos sawesdebo kapitalSi monawileo-

uqmdeba, Tumca sesxis ZiriTadi Tanxa da SeTanxmebuli procenti ifareba ofciiT miniWe-
buli uflebis gamoyenebis miuxedavad.
178  Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 270.
179   meore direqtivis 28-e muxli.
180  ix. Department of Trade and Industry (DTI), Companies Act 2006, Explanatory notes, Section 537, URL: 
http://www.opsi.gov.uk/acts/acts2006/en/ukpgaen_20060046_en.pdf. 
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bis proporciulad miiRon. meore direqtiva ar iTvaliswinebs upiratesi Se-

syidvis uflebas arafuladi Senatanis SemTxvevaSi, riTac sawarmos bizness 

saqmianobisaTvis saWiro qonebis SeZenas uadvilebs.181 am SeRavaTis boro-

tad gamoyenebiT aqcionerTa Tanasworobis darRvevasTan brZola erovnuli 

kanonmdeblis amocanaa. vfiqrobT, aqcionerTa Tanasworobis principidan 

gamomdinare, gamonaklisi ar unda vrceldebodes qonebaze, romlis SeZena 

bazarze advilad SesaZlebelia.182 saaqcio sazogadoebas SeuZlia fuladi 

Senatanis miRebis Semdeg sasurveli qoneba daubrkoleblad SeiZinos.

direqtiviT gaTvaliswinebulia upiratesi Sesyidvis safexurebiani ufle-

bac. igi gamoiyeneba saaqcio sazogadoebaSi, romelic, qonebis ganawilebisa 

da xmis uflebis TvalsazrisiT, gansxvavebul aqciebs uSvebs, kapitali ki 

mxolod erT-erTi saxeobis xarjze izrdeba. am Taviseburebis gamo upirate-

si Sesyidvis uflebiT pirvelad axali aqciebis msgavsi fasiani qaRaldebis 

mflobelebi sargebloben, Semdgom ki – yvela danarCeni.183

upiratesi Sesyidvis uflebis dadgenasTan erTad, meore direqtiva misi 

ganxorcielebis pirobebsac adgens. saaqcio sazogadoeba valdebulia upi-

ratesi Sesyidvis uflebis Sesaxeb informacia winaswar gamoaqveynos. Tuki 

sawarmos yvela aqcia saxelobiTia, SesaZlebelia aqcionerTaTvis Setyobi-

nebis dagzavna. upiratesi Sesyidvis uflebis gamoyenebisaTvis aqcionerebs, 

sul mcire, orkviriani vada unda mieceT.184 

rogorc aRvniSneT, upiratesi Sesyidvis ufleba aqcioneris erT-erTi Zi-

riTadi uflebaa. direqtivis Tanaxmad, dauSvebelia misi SezRudva wesdebiT 

an dafuZnebis aqtiT.185 mxolod saerTo krebas aqvs ufleba, warmodgenili 

sawesdebo kapitalis kvalificiuri umravlesobiT gaauqmos an SezRudos igi. 

amasTanave, SezRudva daiSveba mxolod kapitalis gazrdis calkeul Rinis-

ZiebasTan dakavSirebiT.186 mmarTveli organo valdebulia, saerTo krebas 

warudginos moxseneba upiratesi uflebis SezRudvis mizezebis Taobaze da 

aqciebis gasacemi fasi daasabuTos. upiratesi Sesyidvis uflebis Sesaxeb 

181  Grundmann, European Company Law, 211; Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 
277. 
182  upirveles yovlisa, vgulisxmobT sagvareulo nivTebs. ix. Grundmann, 211.
183  ix. meore direqtivis 27-e muxlis me-2 nawilis b) punqti. 
184  meore direqtivis 27-e muxlis me-3 nawili.
185  meore direqtivis 27-e muxlis me-4 nawili.
186  ix. meore direqtivis me-40 muxli. 
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krebis gadawyvetileba gansajaroebas eqvemdebareba pirveli korporaciul-

samarTlebrivi direqtivis me-3 muxlis mixedviT.187

rogorc vxedavT, direqtiva mxolod formaluri winapirobebiT – saer-

To krebis gadawyvetilebiT, direqtorTa moxsenebiT, Setyobinebisa da sa-

jaroobis moTxovnebiT – Semoifargleba. miuxedavad amisa, valdebuleba, 

romelic mmarTvel organos akisria, cxadyofs, rom aqcioneris upirate-

si Sesyidvis uflebidan gamonaklisi mxolod gansakuTrebul SemTxvevebSi 

daiSveba. misi SezRudvis an gauqmebis gamarTlebad gvesaxeba korporaciis 

dasabuTebuli interesi, romelic aqcionerTa uflebebSi Carevas amarTlebs. 

direqtiviT upiratesi uflebis gamoyenebis minimaluri savaldebulo wesi 

ganisazRvreba, romlis Sevsebac SesaZlebelia erovnuli kanonmdeblobiT. am 

SesaZleblobaSi igulisxmeba aqcionerTa upiratesi Sesyidvis Sinaarsobrivi 

winapirobebis dadgenac. marTlsawinaaRmdego gadawyvetilebis samarTle-

brivi bedic erovnuli kanonmdeblobiT zustdeba.

nebadarTuli kapitalis farglebSi damfuZneblebs an aqcionerTa saerTo 

krebas SeuZliaT upiratesi Sesyidvis uflebis gauqmeba mmarTvel organos 

miandon.188 amdenad, aqcionerTa mier direqtorebisTvis uflebamosilebis 

gadacema win uswrebs sawesdebo kapitalis gazrdas. mmarTveli oganosTvis 

rTuli iqneba upiratesi Sesyidvis uflebis SesaZlo SezRudvis dasabuTeba 

uflebamosilebis miRebisTanave. misi gamoyenebis sakiTxs ki Tavad direq-

torebi wyveten da sakuTari TavisTvis moxsenebis wardgena azrs mokle-

bulia.189 miuxedavad amisa, SesaZlebelia saxelmwifoTa kanonmdeblobebiT 

gaTvaliswinebul iqnes moxsenebis wardgenis valdebuleba rogorc saerTo 

krebis mier upiratesi uflebis SezRudvis uflebamosilebis gacemis, aseve 

misi gamoyenebis dros.190

187  meore direqtivis 29-e muxlis moTxovnebi exeba aqciaSi konvertirebadi an aqciis 
miRebis uflebiT aRWurvili fasiani qaRaldebis gamoSvebasac (29-e muxlis me-5 nawili). 
xolo aRniSnuli fasiani qaRaldebidan gamomdinare uflebis gansaxorcieleblad (e.i. 
aqciebis misaRebad) maTi gacemisaTvis dadgenili winapirobebis dacva aRar moiTxoveba.
188  meore direqtivis 27-e muxlis me-5 nawili.
189  Grundmann, European Company Law, 213; gansx. azri, Kalss, Koppensteiner, Europäisches Wirt-
schaftsprivatrecht, 279.280.
190  Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 280; germanul samarTalTan dakavSire-
biT MmoiTxovs Bayer, MüKo. AktG, § 203 Rn. 88, 170; Lutter, KK AktG, § 203 Rn. 15; Hüffer, AktG, § 203, 
Rn. 25; gansxvavebuli azri Krieger, Münch. Handbuch des Gesellschaftsrechts, B. 4, § 58 Rn. 45; Veil, 
Schmidt/Lutter, AktG, § 203, Rn. 30; ix. aseve BGH, AG 2006, 36, 37.
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3. saaqcio sazogadoebis sawesdebo kapitalis Semcireba

sawesdebo kapitalis Semcireba sawarmos mogebaSi aqcionerTa Tanxobrivi 

monawileobis gazrdis erT-erTi saSualebaa. sawesdebo kapitalis Semcire-

biT mogebis ganawilebisas SezRudvis zRvari dabla iwevs. amdenad, divi-

dendebad gasacemi damatebiTi Tanxebi Tavisufldeba. kapitalis Semcireba 

SeiZleba aqcioneris Senatanis valdebulebisagan ganTavisuflebis mizniTac 

ganxorcieldes. 

evropuli koncefciidan gamomdinare, saaqcio sazogadoebis sawesdebo 

kapitali kreditorTa sasargeblod daculi sagarantio fondia. finansuri 

problemebis warmoSobisas man xeli unda Seuwyos sawarmos gadaxdisunaria-

nobis SenarCunebas.191 Sesabamisad, kapitalis Semcireba swored kreditorTa 

interesebs uqmnis safrTxes, amcirebs ra sagarantio fondis odenobas. 

kapitalTan dakavSirebuli RonisZiebebi saaqcio sazogadoebis aqcioner-

Ta (e.i. saerTo krebis) gansakuTrebul kompetencias ganekuTvneba. sawesdebo 

kapitalis Semcireba aqciebs Tanabrad exeba. amitom sawesdebo kapitalSi 

maTi proporcia, rogorc wesi, ar icvleba. xelSeuxebeli rCeba aqciebTan 

dakavSirebuli araqonebrivi (xmis, informaciis miRebisa da kontrolis) uf-

lebebic. Semcireba aqcionerTa wilebis Tanxobrivi ekvivalentis cvlilebiT 

(mag., aqciis nominaluri Rirebulebis SemcirebiT) gamoixateba.

miuxedavad amisa, calkeul SemTxvevaSi warmoiSoba sagangebo riskebi, ri-

Tac aixsneba evropeli kanonmdeblis mier gamoCenili sifrTxile. sawesdebo 

kapitalis Semcirebis ori ZiriTadi gza arsebos. erT-erTi formaa aqciaTa 

nominaluri Rirebulebis Semcireba.

magaliTad: sawesdebo kapitali 1000-is odenobiT dayofilia 100 aqciad. 

TiToeulis nominaluri Rirebulebaa 10. aqciaTa nominaluri Rirebulebis 

ganaxevrebis gziT sawesdebo kapitalis Semcireba xdeba 500-iT. aqciaTa ode-

noba ucvleli rCeba. 

evropuli qveynebis kanonmdebloba SeiZleba aqciis nominaluri Tanxis 

umcires odenobas iTvaliswinebdes. aseT SemTxvevaSi aqciis nominaluri 

Rirebulebis SeuzRudavi Semcireba ar daiSveba. 

191  Geißler, Rechtliche und unternehmenspolitische Aspekte der vereinfachten Kapitalherabsetzung bei der 
AG, NZG 2000, 719, 723.
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sawesdebo kapitalis Semcirebis meore xerxi aris aqciaTa gaerTianeba.

zemoT moyvanil magaliTSi, aqciebis nominaluri Rirebulebis Semcire-

bis nacvlad, mcirdeba maTi raodenoba – 100 aqcia mcirdeba orjer. Sesaba-

misad, mcirdeba sawesdebo kapitalic (50 aqcia, aqciis nominaluri Rirebu-

leba – 10, sawesdebo kapitalis odenoba – 500). 

SeiZleba warmovidginoT orive xerxis gaerTianebac – aqciaTa nomina-

luri Rirebulebisa da raodenobis Semcireba. 

magaliTad: nominaluri Rirebulebis 10-dan 5-mde SemcirebiTa da aqcie-

bis odenobis (100) ganaxevrebiT sawesdebo kapitali 250-mde mcirdeba. 

sawesdebo kapitalis Semcirebis Sesaxeb gadawyvetilebis misaRebad auci-

lebelia saerTo krebis kvalificiuri umravlesobis gadawyvetileba.192 kre-

bis mowmvevis SetyobinebaSi unda aisaxos sawesdebo kapitalis Semcirebis 

forma da mizani.193 aseve uzrunvelyofil unda iqnes gadawyvetilebis saja-

rooba.194 aqciaTa gansxvavebuli klasebis arsebobisas direqtiva damatebiT 

moiTxovs im aqcionerTa sagangebo gadawyvetilebas, romelTa uflebebsac 

kapitalis Semcireba exeba.195 vfiqrobT, sagangebo gadawyvetilebis winapiro-

bad uflebaTa mosalodneli Sekveca unda vigulisxmoT.

rogorc aRvniSneT, sawesdebo kapitalis Semcireba kreditorTa interess 

ewinaaRmdegeba. meore direqtivis 32-e muxli gansazRvravs maTi dacvisTvis 

savaldebulo RonisZiebebs.196 

dacviT sargebloben kreditorebi, romelTa mimarT valdebulebac saaq-

cio sazogadoebam kapitalis Semcirebis Taobaze gadawyvetilebis gamoqvey-

nebamde aiRo. maT ufleba aqvT, xsenebuli valdebulebidan gamomdinare, 

sawarmosagan vadamousvleli moTxovnebis uzrunvelyofa moiTxovon. 

kapitalis Semcirebam SesaZloa kreditorebisTvis sruliad umtkivneu-

lod Caiaros. amitomac moTxovnebis uzrunvelyofis uflebis avtomaturi 

miniWeba mizanSeuwonelia. kapitalis cvlilebis umarTebulo SezRudvis 

192  meore direqtivis me-40 muxli, ganmartebisTvis ix. sqolio 109.
193  meore direqtivis 30-e muxlis mixedviT.
194  ix. pirveli sakorporacio-samarTlebrivi direqtivis (9.03.1968 w. No. 68/151/EEC) me-3 
muxli.
195  meore direqtivis 31-e muxli.
196  muxlma cvlileba ganicada 2006 wlis modernizaciis direqtiviT (2006/68/EC).
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Tavidan asacileblad direqtiva mtkicebis tvirTs kreditorebs akisrebs. 

maT uzrunvelyofis aucilebloba sarwmunod unda daadasturon197 (cerdible 

demonstarion). uzrunvelyofis moTxovna maSinac ar warmoiSoba, roca moTxo-

vna an ukve uzrunvelyofilia, an valdebuli sawarmos aqtivi maTi dakmayo-

filebisTvis sakmarisia. 

Tuki sawesdebo kapitalis Semcirebisas kreditorTa uflebebi dairRva, 

RinisZieba SesaZloa baTilad gamocxaddes. aseve dasaSvebia aqcionerebze 

sawarmos qonebis gankargva droebiT aikrZalos. akrZalva moqmedebs moTxo-

vnaTa uzrunvelyofamde an sasamarTlos mier uzrunvelyofis moTxovnis 

usafuZvlobis dadgenamde (32-e muxlis me-2 naw.).

4. sawesdebo kapitalis gamartivebuli Semcireba

rogorc aRvniSneT, sawesdebo kapitalis Semcirebis mizani saerTo kre-

bis mowvevis Sesaxeb SetyobinebaSi unda ganimartos. direqtivis es moTxovna 

mxolod informaciis miwodebas emsaxureba, vinaidan kapitalis Cveulebrivi 

Semcireba SeiZleba nebismier mizans isaxavdes, gansxvavebiT kapitalis ga-

martivebuli Semcirebisagan.198 am ukanasknelis simartives ganapirobebs kre-

ditorTa dacvis naklebi simkacre, vinaidan maT sawarmosagan moTxovnaTa 

uzrunvelyofis miRebis ufleba erTmevaT. sanacvlod, sawesdebo kapitalis 

gamartivebuli Semcirebis winapirobebic SezRudulia. sawesdebo kapitalis 

gamartivebuli Semcireba zaralis dafarvas an saxsrebis rezervebSi gadata-

nas unda emsaxurebodes. dauSvebelia misi gamoyeneba dividendiis gazrdis an 

Senatanis valdebulebis gasauqmeblad. 

kapitalis gamartivebuli Semcireba sawarmos balansis pasivis mxares 

aisaxeba da mis optimizacias uwyobs xels. misi meSveobiT sawarmos SeuZ-

lia momavali mogebis ukeT gamosayeneblad moemzados, magaliTad, kapita-

lis Semcirebis TanxiT sabalanso zarali aRmofxvras. Sesabamisad, momavali 

mogebidan dividendis gacema xdeba SesaZlebeli.199 

197  sarwmunod dadastureba gansxvavdeba damtkicebisagan (evidencing) da utyuarobis nakleb 
albaTobas gulisxmobs.
198  meore direqtivis 33-e muxli.
199  Wilhelm, Kapitalgesellschaftsrecht, 3. Aufl. 2009, 225; Winter Report, 84.
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vnaxoT, rogor gamoiyureba saaqcio sazogadoebis sakuTari kapitali 

sawesdebo kapitalis gamartivebul Semcirebamde da mis Semdeg:

sawarmos balansi kapitalis gamartivebul Semcirebamde:

qoneba: 1000 sawesdebo kapitali: 700

rezervi: 0.00

kapitalis Semcirebis zarali: (400)

valdebulebebi: 700

1000 1000

sawarmos balansi kapitalis gamartivebuli Semcirebis Semdeg (Semcire-

bis Tanxa 400):

qoneba: 1000 sawesdebo kapitali: 300

rezervi: 0.00

zarali: 0.00

valdebulebebi: 700

1000 1000

sawesdebo kapitalis Semcirebis xarjze rezervebis Sevseba windaxeduli 

sabalanso politikis gamoxatulebaa. misi meSveobiT sawarmo SesaZlo zara-

lis neitralizaciisaTvis damatebiT bufers qmnis. 

davuSvaT, sawarmos zarali ar aqvs. sawesdebo kapitalis Semcirebis Sem-

deg misi balansi ase gamoiyureba: 

qoneba: 1400 sawesdebo kapitali: 300

rezervi: 400

zarali: 0

valdebulebebi: 700

1400 1400

rezervis gamoyeneba dasaSvebia zaralis dafarvis an sazogadoebis saxsre-

biT kapitalis gazrdisaTvis (e.i. rezervis kapitalizaciisaTvis). akrZalu-

lia gamoTavisuflebuli saxsrebis aqcionerebze ganawileba. amitomac kapi-

talis gamartivebuli Semcirebisas kreditorTa moTxovnebis uzrunvelyofa 

savaldebulo ar aris. 
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sawesdebo kapitalis gamartivebuli Semcirebis mimarT samarTliani kri-

tika gamoiTqva evrokomisiis eqspertTa jgufis (vinteris jgufi) daskvnaSi 

da sxva kvlevebSi.200 sawesdebo kapitalis Cveulebriv SemcirebasTan Sedare-

biT, gamartivebuli procedurisas kapitalis dacva Sesustebulia. kerZod, 

aqcionerebze qonebis ganawilebisas sazogadoebas mxolod Semcirebuli 

sawesdebo kapitalis gaTvaliswineba moeTxoveba. es ki, isedac gauaresebuli 

finansuri mdgomareobis fonze, kreditorTa moTxovnebis dakmayofilebis 

albaTobas kidev ufro amcirebs. 

SesaZloa sabalanso zaralis aRmofxvrisaTvis sawesdebo kapitalis mini-

mumamde Semcirebac ar aRmoCndes sakmarisi. amasTanave, sawesdebo kapitalis 

gazrda balansis aqtivisa da pasivis mxareze erTnairad moqmedebs. Sesabami-

sad, zaralis nawili isev daufaravi rCeba. zaralian sawarmoSi axali aqcio-

nerebis Sesvlisas maTi investicia ufasurdeba.201 amdenad, investorebisTvis 

aseTi sawarmoebis aqciebi mimzidveli ar aris. orive RonisZiebis gaerTia-

neba – kapitalis Semcireba da imavdrouli gazrda – sawarmos investorTa 

mosazidad ukeTes winapirobas uqmnis.202 

magaliTi: saaqcio sazogadoebaSi sawesdebo kapitali 100.000 evros 

Seadgens. igi dayofilia 50.000 aqciad. TiToeuli aqciis nominaluri Rire-

buleba 2 evroa. sawarmos aqvs sabalanso zarali 60.000 evros odenobiT. 

davuSvaT, rom kanonmdeblobiT sawesdebo kapitalis minimaluri odenoba 

50.000 evros udris. 

zaralis gamo aqciebis saerTo sabalanso Rirebuleba 40.000 evros 

Seadgens, e.i. naklebia, vidre maTi jamuri nominaluri Rirebuleba. Sesaba-

misad, TiToeuli aqciis sabalanso Rirebuleba 0.8 evros udris – sawarmos 

likvidaciis SemTxvevaSi aqcionerebs TiToeul aqciaze 0.8 evro ergebaT. 

davuSvaT, saaqcio sazogadoebam gadawyvita axali aqciebis gamocemiT inves-

torebis mozidva da am mizniT 50.000 evros nominaluri Rirebulebis 25.000 

aqcia gamouSva. sawesdebo kapitali gaizarda 150.000 evromde, aqciaTa ode-

noba ki – 75.000-mde, xolo aqciis sabalanso Rirebuleba 1.2 evros gautolda. 

Zveli aqcionerebis aqciaTa sabalanso Rirebuleba amiT gaizrdeba. axalma 

200  Winter Report, 84, Rickford Report, European Business Law Review, 2004, 943, 1003 eqspertTa jgufi 
kreditorTa sasargeblod damatebiTi dacvis meqanizmebs iTxovs. ix. aseve Oechsler, MüKo. 
AktG, § 229 Rn. 4.
201  Wilhelm, Kapitalgesellschaftsrecht, 227.
202  Kalss, Koppensteiner, Europäisches Wirtschaftsprivatrecht, 286. 
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aqcionerebma TiTo aqciaSi 2 evro unda gaiRon, relaurad ki naklebad Rire-

bul aqciebs dasjerdnen. amrigad, axali investorebi inawileben zarals, 

romelic sazogadoebaSi maT Sesvlamde warmoiSva. 

msgavsi siZneleebisTvis Tavis daRweva swored sawesdebo kapitalis Sem-

cirebiTa da Semdgomi gazrdiT xerxdeba. amisaTvis evropeli kanonmdebeli 

sawesdebo kapitalis minimalur zRvars qvemoT Semcirebasac ki uSvebs.203 

Tumca am SemTxvevaSi Semcireba ZalaSi Sedis mxolod kapitalis gazrdis 

registraciT. bunebrivia, gazrdis Sedegad sawesdebo kapitali kanonmde-

blobiT dadgenil minimums mainc unda gautoldes. 

5. aqciaTa iZulebiTi gauqmeba

meore direqtiva iTvaliswinebs saaqcio sazogadoebis mier aqciebis iZu-

lebiTi gauqmebis SesaZleblobas (compulsory withdrawl of shares). aqciebis gau-

qmeba, rogorc wesi, aqcionerebisTvis maTi samarTliani fasis gadaxdiT 

xorcieldeba. am RonisZiebis mTavari mizani konkretuli aqciisa da masTan 

dakavSirebuli uflebebis mospobaa. Tavad sawesdebo kapitalis Semcireba ki, 

amjerad, mxolod Tanmdevi movlenaa. 

gasauqmebeli aqciebis ganTavsebamde maTi iZulebiTi gauqmebis SesaZ-

lebloba dadgenil an daSvebul unda iqnes204 sawarmos wesdebiT. gauqmebis 

`dadgena~ misi ZiriTadi pirobebis gansazRvras gulisxmobs; `daSvebisas~ ki 

wesdeba mxolod aqciaTa gauqmebis zogad SesaZleblobas iTvaliswinebs. 

Tuki aqciaTa gauqmeba `daSvebulia~, misi pirobebi aqcionerTa saerTo 

krebis gadawyvetilebiT zustdeba. gadawyvetilebis aucilebloba uqmdeba, 

Tu gasauqmebeli aqciebis yvela mflobeli amaze Tanxmobas gamoTqvams. Tuki 

saaqcio sazogadoeba ramdenime klasis aqciebs uSvebs, direqtiva aqciaTa ga-

sauqmebeli klasis aqcionerTa sagangebo gadawyvetilebas moiTxovs.205 Tuki 

aqciaTa gauqmeba wesdebiT aris `dadgenili~, aqcionerTa damatebiTi gadawy-

vetileba ar moiTxoveba.

203  meore direqtivis 34-e muxli.
204  “prescribe or authorize”
205  meore direqtivis 38-e muxli.
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kapitalTan dakavSirebul RinisZiebebs ganekuTvneba aqciaTa Rirebu-

lebis anazRaureba sawesdebo kapitalis Semcirebis gareSe (redemption of the 

subscribed capital without reduction).206 am SemTxvevaSi aqcionerebs aqciaTa nomina-

luri Rirebuleba sawesdebo kapitalis Semcirebis gareSe eZlevaT. aqciaTa 

nominaluri Rirebulebis gadaxdiT sawarmoSi aqcionerTa investicia mcir-

deba, Tumca igi sawesdebo kapitalis odenobaze ar aisaxeba.207 aqcionerebi, 

romelTac aqciebis Rirebuleba aunazRaurdaT, aseve inarCuneben TavianT 

uflebebs saaqcio sazogadoebis mimarT.208 kapitalis dacvis saWiroebidan 

gamomdinare, nominaluri Rirebulebis Tanxis gadaxda mxolod sawarmos Ta-

visufali saxsrebidan aris SesaZlebeli. 

6. gamosyidvadi aqciebi (redeemable shares)

saaqcio sazogadoebis mier e.w. gamosyidvadi aqciebis gamoSvebisa da gamo-

syidvis sakiTxebs meore direqtivis 39-e muxli awesrigebs. evrokavSiris zo-

gierTi saxelmwifos kanonmdebloba aseTi aqciebis gamocemas ar uSvebs (mag., 

germania, avstria), zogan ki SezRudulad aris daSvebuli (mag., italia).209 

gamosyidvadi aqciebis instituti, romelic direqtiviT daSvebul SesaZle-

blobebs mTlinad iyenebs, gaTvaliswinebulia britanuli kanonmdeblobiT. 

gamosyidvadi aqciebis sakiTxebi mowesrigebulia UK Company Act-is mesame Tav-

Si (684_689 muxlebi). evropis sxva qveynebTan SedarebiT, moqnili sistemis 

damkvidrebis mizezi SesaZloa maRalganviTarebuli safinanso bazris arse-

bobiTac aixsnas.

gamosyidvadi aqciebis instituti kapitalis mozidvisa da aqcionerTa 

struqturis cvlilebis gaadvilebas emsaxureba.210 amave dros, igi aqcione-

206   kapitalTan dakavSirebuli es RonisZieba meore direqtivis teqstSi franguli da bel-
giuri tradiciis gavleniT moxvda. evrokavSiris sxva qveynebis samarTali mas ar icnobs. 
ix. komisiis dasabuTebaSi, Amtsblatt der Europäischen Gemeinschaften, 13.1970, C 48/16, 24.04.1970.
207  Grohmann, Das Informationsmodell im Europäischen Gesellschaftsrecht, 2006, 300, 301.
208  aqcionerebs Senatanis dabrunebis ufleba ar aqvT. aseve, Tuki aqcioneri sxva (Cveu-
lebriv) aqciebsac flobs, mas aRniSnuli aqciebisaTvis sawyisi dividendis miReba ekrZa-
leba (ix. meore direqtivis 35-e muxlis me-3 nawili).
209  Codice Civile Art. 2437 sexies. ix. Vitali, Class of shares and share redemption in the Italian and UK con-
text, Electronic Journal of Comparative Law, Vol. 10.2 (2006), 30 et seq. URL: http://www.ejcl.org/102/art102-
2.pdf. 
210  Vitali, Electronic Journal of Comparative Law, Vol. 10.2 (2006), 22.
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risTvis investiciis dabrunebisa da korporaciis datovebis moqnili saSua-

lebaa. gamosyidvis uflebis gamoyeneba SesaZloa daSvebul iqnes garkveul 

garemoebaTa warmoSobis211 an gauqmebis SemTxvevaSi. sajaro korporaciis 

mier sakuTari aqciebis gamosyidva sawarmoze kontrolis cvlilebis Tavidan 

acilebasac emsaxureba. 

gamosyidvadi aqciebis arseboba saaqcio sazogadoebis mier Cveulebrivi 

aqciebis gamosyidvas ar zRudavs (winapirobebi ix. zemoT). gamosyidvadi aq-

ciebis Tavisebureba is aris, rom maTi gamosyidvis SesaZlebloba da piro-

bebi maTi gamoSvebisTanave ganisazRvreba. amasTanave, gamosyidvadi aqciebis 

SeZena SesaZlebelia sakuTari aqciebis Sesyidvis farglebSic. orive xerxis 

Tanaarseboba aqciaTa struqturis marTvis SesaZleblobebs kidev ufro 

afarToebs. magaliTad, sawarmos SeuZlia gamosyidvadi aqciebi Sesyidvis 

dadgenil fasze iafad SeiZinos, Tuki sabazro fasi gamosyidvis fasze da-

balia an isini dadgenil droze adre SeiZinos.212 garda amisa, gamosyidvis 

moTxovnis ufleba SeiZleba mieniWos rogorc sazogadoebas, aseve aqcioners.

sakuTari gamosyidvadi aqciebis SeZena sawarmos kapitalis dacvis pro-

blemas warmoSobs. gaRebuli anazRaurebis sanacvlod, sawarmo srulfasovan 

aqtivs ver iRebs. amitom maT SesaZenad, rogorc wesi, sawarmos Tavisufali 

saxsrebi gamoiyeneba. savaldebuloa sagangebo rezervis Seqmna aqciebis nomi-

naluri Rirebulebis odenobiT. 

gamosyidvad aqciaTa SeZenis gansaxorcieleblad saaqcio sazogadoebas 

ufleba aqvs axali aqciebi gamouSvas. am SemTxvevaSi gamosyidvadi aqciebis 

SeZena dasaSvebia axali aqciebisgan miRebuli SemosavliT.213 sagangebo re-

zervis Seqmnis aucilebloba ar warmoiSoba, vinaidan kapitalis SenarCuneba 

uzrunvelyofilia. 

meore direqtiva adgens sakuTari gamosyidvadi aqciebis SeZenis sxva wi-

napirobebsac.214 kerZod, maTi gamoSveba dasaSvebia, Tuki gamosyidvis pro-

cedura215 sawarmos wesdebiT ganisazRvreba. aqciebis SeZenisaTvis aucilebe-

211  aseTi winapirobis magaliTebia: sazogadoebis mamarT valdebulebis Seusrulebloba, 
aqciaTa garkveuli raodenobis floba, direqtoris an dasaqmebulis SemTxvevaSi, masTan 
xelSekrulebis Sewyveta da aS.
212  ix. Ferran, Company Law and Corporate Finance, 1999, 327; aseve, Vitali, Electronic Journal of Compara-
tive Law, Vol. 10.2 (2006), 24. 
213  meore direqtivis 39-e muxlis f) punqti.
214  ix. meore direqtivis 39-e muxli.
215  erovnulma kanonmdeblobam SeiZleba daadginos, Tu ramdenad detalurad unda iyos 
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lia Sesatanis srulad dafarva (fully paid-up shares), raTa saaqcio sazogadoeba 

sakuTari Tavis kreditori ar gaxdes. aseve savaldebuloa aqciebis gamo-

syidvis Sesaxeb Setyobinebis gamoqveyneba.

SesaZloa saaqcio sazogadoebam sakuTar aqciebSi nominalurze meti Rire-

buleba (share premium) gaiRos. direqtiva aseTi SemTxvevebisTvis sazogadoe-

bis kapitalis SenarCunebis damatebiT RonisZiebebs iTvaliswinebs.216 

§ 2. finansuri angariSgeba da kapitalis dacva

finansur angariSgebasTan mWidro kavSiri kapitalis dacvis evropuli 

modelis erT-erTi Taviseburebaa.217 kapitalis dacvis meore direqtiviT 

Camoyalibebuli koncefcia, mniSvnelovnawilad, imazea damokidebuli, Tu 

ra saxsrebi ganixileba sawarmos Tavisufal (gasanawilebel) qonebad. meore 

direqtivis me-15 muxlis pirveli nawili or Sesabamis moTxovnas iTvaliswi-

nebs: qonebis (dividendis) ganawilebam ar unda gamoiwvios wminda aqtivis 

Semcireba sawesdebo kapitalisa da ganukargvadi rezervis odenobaze me-

tad.218 amasTanave, gasanawilebeli qoneba Semdegnairad yalibdeba: mimdinare 

da wina wlebis mogebas emateba Ria rezervebidan gamotanili Tanxa da akl-

deba wliuri zarali, zaralis naSTi da rezervebSi gasaTvaliswinebeli saxs-

rebi.219

angariSgebasTan dakavSrebuli evropuli direqtivebidan, upirveles yo-

vlisa, aRsaniSnavia meoTxe direqtiva220 (wliuri angariSgebis Sesaxeb). igi 

SezRuduli pasuxismgeblobis formis sazogadoebebSi wliuri angariSgebis 

struqturasa da Sedgenis sakiTxebs exeba. direqtivaSi mocemulia wliuri 

balansis, mogeba-zaralis angariSis, aseve angariSgebis danarTebis Sedge-

gansazRvruli Sesyidvis procedurebi.
216  ix. meore direqtivis 39-e muxlis g) punqti.
217  Pellens/Sellhorn, Improving creditor protection trough IFRS and Solvency tests, Marcus Lutter (Ed.), Legal 
Capital in Europe, European Company and Financial Law Review, Special edition 1/2006, 365, 366.
218  meore direqtivis me-15 muxlis pirveli nawilis a) punqti.
219  meore direqtivis me-15 muxlis pirveli nawilis c) punqti.
220  sabWos meoTxe direqtiva garkveuli samarTlebrivi formis sawarmoTa wliuri angariS-
gebis Sesaxeb 78/660/EEC (1978 wlis 25 ivlisi).
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nis principebi da konkretuli wesebi. direqtiva angariSgebis Semowmebisa da 

sajaroobis Sesaxeb debulebebsac moicavs. mTavari sawarmos (parent company) 

mier sawarmoTa jgufis konsolidirebuli finansuri angariSgebis Sedgenis, 

Semowmebisa da gamoqveynebis sakiTxebs meSvide direqtiva221 awesrigebs. 

winamdebare monakveTSi SevexebiT finansuri angariSgebis mniSvnelobas 

sawarmos kapitalis SesanarCuneblad evropuli samarTlis magaliTze. amde-

nad, yuradRebas ZiriTadad davuTmobT finansuri angariSgebis tradiciul 

principebsa da axal tendeniciebs Soris gansxvavebebsa da maT zegavlenas 

korporaciuli samarTlis evropul modelze. 

I. germanul da britanul tradiciaTa gavlena meoTxe  

direqtivis Camoyalibebaze

finansuri angariSgebis evropuli samarTali gansxvavebul tradiciaTa 

pirmSoa, rac, umTavresad, saerTo-evropuli harmonizaciis dabal xarisxs 

ganapirobebs.222 erTi mxriv, direqtivis Tavdapirvel debulebebze gavlena 

moaxdina kontinenturi evropis, gansakuTrebiT ki, germanulma, midgomam, 

romelic konservatiulobiT gamoirCeva. misTvis damaxasiaTebelia sawarmos 

finansuri warmatebis TavSekavebuli asaxva, rac kapitalis SenarCunebasa da 

kreditorTa dacvas emsaxureba. maTi interesebis dacvis winapirobad aqtive-

bisa da valdebulebebis windaxeduli (frTxili) Sefaseba miiCneva. am midgo-

mis mixedviT, sawarmos qonebis sabalanso Sefasebas misi warmoebis xarji an 

SeZenis Rirebuleba unda daedos safuZvlad (TviTRirebulebis principi – 

principle of purchase price or production cost) (ix. direqtivis 32-e muxli). windaxedu-

lebis moTxovnas ganavrcobs e.w. imparitetis principi, romelic mosalod-

neli zaralisa da mosalodneli mogebis gansxvavebul asaxvas gulisxmobs.223 

mogeba aRiarebas eqvemdebareba, Tuki igi ganxorcielebulia saangarSgebo 

221  sabWos meSvide direqtiva konsolidirebuli wliuri angariSgebis Sesaxeb 83/349/EEC 
(1983 wlis 13 ivnisi).

222  Habersack, Europäisches Gesellschaftsrecht, 223, Edwards, EC Company Law, 117; Hopt, ZGR 2000, 779, 
792,793; sxva azrisaa Grundmann, European Company Law, 296, 297.
223  ix. meoTxe direqtivis 31-e muxlis pirveli nawilis c) punqtis aa) da bb) qvepunqtebi. 
imparitetis principis ganmarteba aseve mocemulia 1998 wlis saqarTvelos prezidentis 
No.70 brZanebulebiT damtkicebul `saqarTveloSi buRalteruli aRricxvisa da angariS-
gebis Sesaxeb debulebis~ 29-e muxlis me-9 nawilSi.
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periodSi, e.i. sawarmos misi miRebis ufleba warmoeSva (realizaciis prin-

cipi). amdenad, aqcionerTa Soris ganawilebas mxolod realizebuli mogeba 

eqvemdebareba.224 zaralisTvis ki moqmedebs wesi, romlis mixedviT gaTva-

liswinebul unda iqnes mimdinare an wina finansuri wlis ganmavlobaSi war-

moSobili yvela riski. isic ki, romelic wliuri balansis TariRidan225 mis 

Sedgenamde periodSi gamovlinda.226 Tumca aseTi sifrTxile kreditorTa in-

teresiT aris nakarnaxevi,227 aqtivebisa da valdebulebis araTanabari Sefase-

ba ganapirobebs e.w. faruli (arasabalanso) rezervebis warmoqmnas.228 wliur 

balansSi maTi Semdgomi asaxviT ki SesaZlebelia danakargebis gadafarva229 da 

sawarmos gauaresebuli finansuri mdgomareobis SeniRbva.230 

meore mxriv, meoTxe direqtivaSi igrZnoba britanuli tradiciis zegavle-

nac, romelic angariSgebaSi sawarmos qonebis namdvili Rirebulebis asaxvas 

moiTxovs (true and fair value).231

meoTxe direqtivis me-2 muxlis me-3 nawilis Tanaxmad, „wliuri angariS-

geba sawarmos aqtivebis, valdebulebebis, finansuri mdgomareobisa da mo-

geba-zaralis namdvil suraTs unda asaxavdes~. am principidan gamomdinare, 

angariSgebis monacemebi damatebiTi informaciiT unda Seivsos, Tuki amiT 

qonebis namdvili Rirebuleba ukeT gamoixateba.232 gamonaklis SemTxvevebSi 

namdvili Rirebulebis asaxvis mizniT aucilebelia meoTxe direqtivis wese-

224  meoTxe direqtivis zogadi nawilis 31-e muxlis pirveli nawilis c) punqtis aa) qvepun-

qti ix. Grundmann, European Company Law, 297.
225  wliur balansSi asaxuli finansuri mdgomareobis TariRi.
226  meoTxe direqtivis zogadi nawilis 31-e muxlis pirveli nawilis c) punqtis bb) qvepunqti.
227  windaxedulebis moTxovnas icnobs angariSgebis saerTaSoriso standartebic. Tumca 
dauSvebelia faruli rezervebis Seqmna, valdebulebaTa Rirebulebis gadaWarbeba an aqti-
vis Rirebulebis Semcireba (ix. Framework, 37 (Prudence)). am SemTxvevaSi imparitetis princips 
neitralurobis moTxovna cvlis.
228  faruli rezervi sawarmos balansis aqtivis mxares warmoiSoba sxvaobiT aqtivis saba-
lanso Rirebulebasa da ufro maRal sabazro fass Soris; pasivis mxares ki mis warmoSobas 
valdebulebebis sabalanso Rirebulebasa da ufro dabal sabazro Rirebulebas Soris 
gansxvaveba ganapirobebs.
229  Witte, Allgemeine Betriebswirtschaftslehre, 2. Aufl. 2007, 260.
230  Edwards, EC Company Law, 134 et seq.; Grundmann, EU Company Law, 306; Nikoleyczik, Gläubigerschutz 
zwischen Gesetz und Vertrag, Alternativen zum System eines festen Nennkapitals, 2007, 84; Kübler, ZHR 159 
(1995), 550, 552, 553.
231   “The annual accounts shall give a true and fair view of the company’s assets, liabilities, financial position 
and profit or loss” ix. aseve evropuli sasamarTlos gadawyvetileba Tomberger-is saqmze, 27.06. 
1996, C-234/94, European Court reports 1996 P. I-03133 (Waltraud Tomberger v Gebrüder von der Wettern 
GmbH).
232  meoTxe direqtivis me-2 muxlis me-4 nawili.
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bis darRvevac ki.233 Sesabamisi gamonaklisebi da aRricxvis sagangebo wesebi 

erovnuli kanonmdeblobiT unda ganisazRvros.

namdvili Rirebulebis principidan gamomdinare, meoTxe direqtiva wevr-

saxelmwifos uflebas aniWebs TviTRirebulebis principidan gadaxveva dauS-

vas. kerZod, moklevadiani ZiriTadi materialuri saSualebebi da maragebi 

SesaZlebelia e.w. Canacvlebis RirebulebiT Sefasdes234 (replacement value). 

igulisxmeba Rirebuleba, romelic imave an msgavsi materialuri faseulobis 

SesaZenad aris saWiro. wliuri angariSgebis muxlebis Sefasebisas SeiZleba 

gaTvaliswinebul iqnes inflaciis gavlenac. calkeul SemTxvevaSi ZiriTadi 

saSualebebis namdvili RirebulebiT gadafasebac daSvebulia.235 

miuxedavad am gamonaklisebisa, TviTRirebulebis meTodTan SedarebiT, 

miRebuli sxvaoba gadafasebis rezervSi (revaluation reserve) miemarTeba da 

wliur mogebaze gavlenas yovelTvis ar axdens. Tuki sxvaoba uaryofiTia, 

misi asaxva sawarmos wliur mogebaSi (mogebis Semcireba) dasaSvebia, Sesaba-

misad, wliuri mogeba mcirdeba. Rirebulebis nameti ki mogebaze gavlenas ar 

axdens. qonebis gazrdili Rirebulebis realizebamde (mag., qonebis gayid-

vamde) dauSvebelia gasanawilebel mogebaSi misi asaxva.236

II. direqtivis daaxloeba finansuri angariSgebis  

saerTaSoriso standartebTan (IFRS)

2001 wlis cvlilebaTa direqtivam (e.w. Vair-Value Directive)237 wevr-saxelm-

wifoebs qonebis Sefasebis meTodebis arCevisas damatebiTi SesaZleblobebi 

misca. evropuli direqtivebis debulebaTa finansuri angariSgebis saerTa-

Soriso standartebTan dasaaxloeblad gadadgmuli Semdegi mniSvnelovani 

nabiji iyo 2003 wlis 2003/51/EC `modernizaciis direqtiva~.238

233  meoTxe direqtivis me-2 muxlis me-5 nawili. gamonaklis SemTxvevebs gansazRvravs wevri-
saxelmwifo. ix. Rickford, EBOR 7 (2006), 135, 147, 148.
234  Rirebuleba, romelic saWiro iqneba wliuri angariSgebis TariRisTvis igive an msgavsi 
materialuri faseulobis SesaZenad.
235  meoTxe dreqtivis 33-e muxlis pirveli nawilis a), b), c) punqtebi.
236  meoTxe direqtivis 33-e muxlis me-2 nawilis c) punqti.
237  evropis parlamentisa da sabWos direqtiva 2001/65/EC (2001 wlis 27 seqtemberi, romli-
Tac cvlilebebi Sevida meoTxe da meSvide direqtivebSi.
238  evropuli parlamentisa da sabWos direqtiva 2003/51/EC (2003 wlis 18 ivnisi).
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finansuri angariSgebis saerTo-evropul safuZvlebSi modernizaciis da 

Vair-Value direqtivebiT gamowveuli mniSvnelovani cvlilebebi Semdegnairad 

SeiZleba SevajamoT:

-	 wevr-saxelmwifoebs ufleba miecaT, dauSvan an daadginon transaqciebis 

ekonomikuri arsis gaTvaliswineba wliur angariSgebaSi maTi asaxvisas.

-	 SeizRuda sarezervo fondebSi (provisions) Tanxebis gadaricxvis SesaZle-

bloba, rac, upirveles yovlisa, e.w. faruli rezervebis Seqmnis winaaRm-

deg aris mimarTuli.239 

-	 daSvebul iqna wliuri angariSgebis farglebSi damatebiTi dokumente-

bis warmodgenis moTxovna. tradiciulad, direqtivis mixedviT, sawarmos 

wliuri angariSgebis Semadgeneli nawilebia: (I) balansi, (II) mogeba-zara-

lis angariSi da (III) danarTebi.240 sawarmos aseve moeTxoveboda saqmianobis 

wliuri angariSis (annual report) Sedgena.241 

modernizaciis Sedegad wevr-saxelmwifos ufleba aqvs IFRS-is SesaZle-

blobebi gamoiyenos da wliuri angariSgeba ufro moculobiTi gaxados. 

saerTaSoriso standartebiT, wliuri angariSgeba unda moicavdes informa-

cias sawarmos aqtivebis, valdebulebebis, sakuTari kapitalis, Semosavlisa 

da xarjebis, mogeba-zaralis, sakuTari kapitalis cvlilebebisa da ful-

adi nakadebis Sesaxeb.242 Sesabamisad, balansisa da mogeba-zaralis angari-

Sis garda, wliuri angariSgebis komponentebia: (I) fuladi nakadebis angariSi 

(cash flow statement), (II) sakuTari kapitalis cvlilebaTa angariSi (statement of 

changes in equity), (III) ganmartebebi da SeniSvnebi (summary of significant accounting 

policies and other explanatory notes).243 

axali SesaZleblobis gamoyenebiT potenciur investorsa da angariSge-

bis sxva momxmarebels ufro mravalmxrivi informacia miewodeba, vidre amas 

meoTxe direqtiva moiTxovs. fuladi nakadebis angariSi gviCvenebs fulisa da 

ekvivalenturi gadaxdis saSualebebis244 miRebisa da gadinebis suraTs saanga-

239   (ix. meoTxe direqtivis me-20 muxli).
240  ix. meoTxe direqtivis me-2 muxlis pirveli nawili.
241  meoTxe direqtivis 46-e muxli. gamonaklisebi ix. 46-e muxlis me-3 da me-4 nawilebSi.

242  IAS 1. 7, 13.
243  IAS angariSgebis Semadgeneli nawilebis sainformacio funqciaze amaxvilebs yuradRebas 
Pellens/Fülbier/Gassen, Internationale Rechnungslegung, 5. Aufl. 2004, 140. 
244  naRdi fulis ekvivalentad moiazreba sainvesticio saSualebebi (mag., fasiani qaRal-
debi), romelTa fulSi konvertacia SesaZlebelia mokle vadebSi da maTi Rirebulebis 
cvlilebis riskic umniSvneloa IAS 7. 7
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riSo periodis ganmavlobaSi. am amocanis srulyofili kompensacia wliuri 

balansebis SedarebiT an mogeba-zaralis uwyisis meSveobiT SeuZlebelia. 

mogeba-zaralis angariSisgan gansxvavebiT, igi ar iTvaliswinebs movlenebs, 

romlebic saangariSo periodSi sawarmos fuladi saxsrebis cvlilebas ar 

iwvevs, e.i. Tanxis gadaxdaSi ar vlindeba. amitom fuladi nakadebis angari-

SiT ukeT fasdeba sawarmos unari, samewarmeo da sainvesticio saqmianobis 

dasafinanseblad likviduri saxsrebi moizidos.245 

sawarmos qonebrivi suraTis srulyofasve emsaxureba sakuTari kapitalis 

cvlilebaTa angariSic. igi saangariSo periodis ganmavlobaSi sakuTari kapi-

talis ganviTarebas aRwers. wminda aqtivis cvlileba yovelTvis samewarmeo 

saqmianobidan gamomdinare Semosavals an zarals ar ukavSirdeba. magaliTad, 

igi SeiZleba gamoiwvios sawesdebo kapitalis gazrdam an mogebis ganawilebam. 

amitom wminda aqtivis zogierTi cvlileba wliur mogebaSic aisaxeba, sxva 

ki – mxolod sakuTar kapitalSi.246 sakuTari kapitalis cvlilebaTa anga-

riSi wminda aqtivis cvlilebebsa da mis gamomwvev mizezebs ufro mkafiod 

warmoaCens.

-	 cvlilebebiT angariSgebis struqtura ufro moqnili gaxda:247 ukve SesaZ-

lebelia balansSi aqtivebisa da valdebulebebis mimdinare da xangrZliv 

poziciebad dajgufeba (current and non-current items), im pirobiT, rom war-

modgenili informaciis moculoba direqtivis moTxovnebis ekvivalentu-

ri iqneba.248

-	 meoTxe direqtivas daemata axali me-7a Tavi,249 romelic qonebis namdvili 

(sabazro) RirebulebiT Sefasebas exeba. evrokavSiris saxelmwifoebs dae-

valaT, dauSvan an daadginon garkveuli formis sawarmoebis mier finansu-

ri instrumentebisa da derivativebis namdvili RirebulebiT Sefaseba.250 

meoTxe direqtivis tradiciuli midgomisgan gansxvavebiT, finansuri ins-

trumentebis sabazro fasSi cvlilebebi aisaxeba rogorc balansSi, aseve 

mogeba-zaralis angariSSi, Sesabamisad, gasanawilebeli mogebis odenobac 

icvleba.

245  IAS 7. 4.
246  IAS 1. 98.
247   meoTxe direqtivis me-10a muxli.
248   meoTxe direqtivis me-10a muxli ix. IAS I.
249  Tavi 7a damatebulia 2001 wlis 2001/65/EC cvlilebaTa direqtiviT.
250  meoTxe direqtivis 42a muxlis pirveli nawili.
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-	 erovnuli kanonmdeblobiT aseve gaTvaliswinebul iqna sxva qonebis namdvi-

li RirebulebiT Sefasebis SesaZlebloba.251 amjeradac Rirebulebis cvli-

lebiT warmoSobili sxvaoba SeiZleba mogeba-zaralis angariSSi aisaxos.252

korporaciuli marTvis gaumjebesebis sakiTxebs exeba cvlilebebi, romle-

bic meoTxe direqtivaSi 2006 wlis 14 ivlisis direqtiviT Sevida.253 igi iTva-

liswinebs wliuri da konsolidirebuli angariSgebis Sedgenisa da gamoqvey-

nebisaTvis sawarmos mmarTvelTa pasuxismgeblobas; afarToebs dakavSirebul 

pirebTan dadebuli garigebebisa da balansgare transaqciebis sajaroobis 

moTxovnebs; iTvaliswinebs sawarmos saqmianobis wliur angariSSi sawarmos 

korporaciul marTvasTan dakavSrebuli informaciis gacxadebas.254 xsene-

buli cvlilebebiT finansuri angariSgebis sainformacio datvirTva kidev 

ufro gaizarda.

Tavad meoTxe direqtivis modernizebis paralelurad, evropuli sawar-

moebis mier IFRS-iT sargeblobis TvalsazrisiT, mniSvnelovania evropis 

parlamentisa da sabWos 2002 wlis 19 ivlisis Nr. 1606 gankarguleba (e.w. 

IAS-Regulation).255 am gankargulebiT sajaro fasiani qaRaldebis emitent sawar-

moebs evalebaT, 2005 wlidan konsolidirebuli wliuri angariSgebebi saer-

TaSoriso standartebis dacviT awarmoon.256. garda amisa, wevr-saxelmwifos 

ufleba aqvs dauSvas an moiTxovos sxva sawarmoebis konsolidirebuli an 

wliuri angariSgebis IFRS-iT momzadeba.257 258

251  meoTxe direqtivis 42c muxlis pirveli nawili da 42e muxli.
252  ix. Pottgießer, Einflüse Internationaler Standards auf die handelsrechtliche Rechnungslegung und die 
steuerrechtliche Gewinnermittlung, 2006, 408, 409.
253  ix. evropuli parlamentisa da sabWos direqtiva 2006/46/EC (2006 wlis 14 ivnisi).
254  cvlilebaTa mimoxilva ix. direqtivis 2006/46/EG Sesaval nawilSi.

255  gankarguleba Nr. 1606/2002 angariSgebis saerTaSoriso standartebis gamoyenebis Sesaxeb.
256  ix. gankarguleba Nr. 1606/2002 me-4 muxli. 
257  gankarguleba Nr. 1606/2002, me-4 muxli. magaliTad, gankargulebis moTxovnebis samar-
TalSi Sesabamisad asaxvisaTvis germaniis savaWro kodeqsis 315a muxlis mixedviT sajaro 
fasiani qaRaldebis emitentebs evalebaT saerTaSoriso standartebiT xelmZRvaneloba, 
amave muxlis me-3 nawili IFRS-is gamoyenebis uflebas konsolidirebuli angariSgebebis 
(Konzernabschluss) momzadebisaTvis ix. Baumbach/Hopt; Kommentar HGB, v. § 238 Rn. 16.
258   evropis kavSiris teritoriaze standartebis gamoyenebisaTvis aucilebelia evrokomi-
siis mier maTi aRiareba da samoqmedod SemoReba. amisaTvis stadarti finansuri angariS-
gebis ZiriTad evropul principebs ar unda ewinaaRmdegebodes (gankarguleba Nr. 1606, me-4 
muxli). aRiarebis sakiTxs ganixilavs evrokomisiasTan arsebuli sagangebo komiteti, rom-
lis dadebiTi daskvnis safuZvelze komisias SeuZlia standarti samoqmedod SemoiRos. 
winaaRmdeg SemTxvevaSi, aucilebelia evropis kavSiris sabWos kvalificiuri umravleso-
biT miRebuli Tanxmoba (ix. komisiis funqciebis ganxorcielebis formebis Sesaxeb evropis 
kavSiris sabWos 1999 wlis 28 ivnisis gadawyvetilebis (1999/468/EC) me-5 muxli).
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finansuri angariSgebis konservatiuli midgomisagan gansxvavebiT, serTa-

Soriso standartebis mizania259 adresatTa farTo wres sawarmos saqmiano-

bis Sesaxeb informacia miawodos. Tumca angariSgebis mTavar momxmareblad 

investori aRiqmeba, vinaidan sawarmos saqmianobas swored igi afinansebs da 

samewarmeo warumateblobis risks sakuTar Tavze iRebs (providers of risk capi-

tal). sawarmos Sesaxeb utyuari informaciis miRebaSi yvelaze metad investo-

ria dainteresebuli. amasTanave, informacia, romelic mis moTxovnilebebs 

akmayofilebs, angariSgebis sxva adresatTa interessac Seesabameba.260 maga-

liTad, kreditorebs SeuZliaT, sawarmos finansuri mdgomareobis Sesaxeb 

sando informacia miiRon da masTan urTierTobis winapirobebi Tavad gansa-

zRvron. 

sayuradReboa, rom windaxedulobis princips IFRS-ic icnobs. Tumca, Sesa-

tyvisi evropuli tradiciisgan gansxvavebiT, igi imparitetis moTxovnaSi ar 

mJRavndeba. piriqiT, faruli sabalanso rezervebis an Warbi maragebis Seqmna 

dauSveblad miiCneva.261 windaxedulebis principi, umTavresad, adgens mene-

jerebisadmi mimarTul zomierebis wess, romelic aqtivis Semcirebul da 

valdebulebis gadametebul Sefasebas krZalavs. 

daskvna

finansuri angariSgebis evropuli safuZvlebis modernizebam saerTaSori-

so standartebTan maTi daaxloeba ganapiroba, amave dros, igi Zalze komple-

qsuri gaxada. IAS-ganakargulebis mixedviT, dasaSvebia saerTaSoriso stan-

dartebis Sesabamisad wliuri da konsolidirebuli angariSgebis momzadeba. 

garda amisa, Tavad modernizebuli meoTxe direqtiva, arsebiTad, evrokavSi-

ris qveynebs angariSgebis sam gansxvavebul reJims sTavazobs.262 angariSgebis 

TiToeuli meTodi kapitalsa da mogebas gansxvavebulad asaxavs.

259  finansuri angariSgebis saerTaSorisos standartebis ZiriTadi principebi e.w. finans-
uri angariSgebis momzadebisa da warmodgenis CarCodokumentSia gadmocemuli (Framework 
for the Preparation and Presentation of Financial Statements (Framework)).
260  Framework 10.
261   “the exercise of prudence does not allow, for example, the creation of hidden reserves or excessive provi-
sions”, Framework 37.
262   Rickford, EBOR 2006, 135, 159, 167, 168.
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kapitalis dacvis tradiciuli koncefciis erT-erTi masazrdoebeli aris 

`windaxedul~ finansur angariSgebasTan misi kavSiri. angariSgebis konser-

vatiuli meTodi sawarmos finansuri da qonebrivi mdgomareobis pesimistu-

rad Sefasebas efuZneba, rac SesaZloa dividendis odenobasac amcirebs.263 

sabazro fasebis cvlileba, rogorc wesi, qonebis sabalanso Rirebulebaze 

gavlenas ar axdens.

evrokavSiris wevr-saxelmwifos ufleba aqvs, tradiciuli modelis far-

glebSi qonebis namdvili RirebulebiT Sefaseba nawilobriv dauSvas. Tumca 

TviTRirebulebasa da namdvil Rirebulebas Soris dadebiTi sxvaobis xar-

jze gasanawilebeli mogebis gazrda dauSvebelia. uaryofiTi sxvaobis Tan-

xiT dividendad gasanawilebeli Tanxis Semcireba ki daiSveba. 

meoTxe direqtivis modernizebis Sedegad qonebis namdvili RirebulebiT 

asaxvis SesaZlebloba gafarTovda. Rirebulebis cvlilebis gasanawilebel 

mogebaSi CarTva SesaZlebelia, zogjer ki – savaldebuloc. Tumca dividen-

dis odenoba SeiZleba maSinac gaizardos, roca kanonmdebloba Rirebulebis 

nametis ara mogebaSi, aramed mxolod sakuTar kapitalSi asaxvas moiTxovs.264 

aseT SesaZleblobas Seicavs meore direqtivis me-15 muxlis pirveli nawili, 

romelic ara marto mogebis, aramed Tavisufali rezervebis ganawilebasac 

uSvebs. garda amisa, angariSgebis SedgenaSi sabazro Rirebulebis SeuzRu-

davi gamoyeneba direqtorTa subieqturi Sefasebis rolsac zrdis.265 amitom, 

mecnierTa nawilis azriT, meoTxe direqtivis liberalizacia da evropaSi 

finansuri aRricxvis saerTaSoriso standartebis amoqmedeba kapitalis dac-

vis koncefciis saimedoobas Searyevs.266 

263  ix. Merkt, ZGR, 2004, 305, 312.
264  eqspertTa SefasebiT ki, finansuri angariSgebis saerTaSoriso standartebis gamoyene-
biT sakuTari kapitalis cifri saSualod 30% izrdeba ix. Merkt, ZGR 2004, 305, 308. 
265   Rickford, EBOR 2006, 135, 159, 167, 168.
266  ix. Schön, Der Konzern, 2004, 162, 164; Lutter, ZGR Sonderheft 17, 2006, 1, 10; Euler, BB 2002,875,880; 
Nikoleyczik, Gläubigerschutz zwischen Gesetz und Vertrag, 193; Arbeitskreis Bilanzrecht der Hochschullehrer 
Rechtswissenschaft, BB 2002, 2372, 2373, 2374; Raupach, FS Röhricht, 2005, 1033, 1046, 1047; Kleindick, Die 
Zukunft der Rechnungslegung in kleinen und mittleren Unternehmen, Gesellschaftsrechtlichen Vereiningung, 
B. 6., 2003, 115, 131; Schmiel, Die Öffnung des Einzehlabschlusses für IAS, iqve, B. 6., 143, 152 et seq.; saw. 
azri Pellens/Sellhorn, European Company and Financial Law Review, Special edition 1/2006, 365; Bezzenber-
ger, Das Kapital der Aktiengesellschaft, 2005, 151 et seq.
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§ 3. kapitalis dacva germanul saaqcio samarTalSi

rogorc aRvniSneT, evropis kavSiris samarTlis amocanaa erovnul kanonm-

deblobaTa erTgvarovnebis garkveuli donis uzrunvelyofa. igi wevr-saxel-

mwifoTa sakanonmdeblo normebis sruli identurobas ar eswrafvis. amitom, 

saerToevropuli direqtivebi, rogorc wesi, zogadi xasiaTisaa. erovnul 

kanonmdebels, direqtiviT dadgenili miznebis misaRwevad, samarTlebriv 

saSualebaTa arCevis farTo SesaZlebloba eniWeba. Sesabamisad, kapitalis 

dacvis evropuli koncepciis SefasebisaTvis aucilebelia aramarto korpo-

raciuli samarTlis zogadevropuli safuZvlebis, aramed erovnul kanonm-

deblobaSi maTi asaxvis gaTvaliswinebac. 

winamdebare nawilSi ganvixilavT kapitalis dacvis saerTo-evropuli 

principebis implementaciisa da ganvrcobis Taviseburebebs germanul saaq-

cio samarTlaSi.

I. kapitalis dacvisa da SenarCunebis koncepcia  

germaniis saaqcio samarTalSi

aqcia, rogorc saaqcio sazogadoebaSi monawileobis saSualeba, germaniis 

sakanonmdeblo koncefciis mixedviT, sawarmos kapitalis nawilia. saaqcio 

sazogadoebaSi monawileobis gzac swored aris aqcionerobis msurvelis mier 

sazogadoebis aqciebis, e.i. sawarmos kapitalSi monawileobis uflebis, sasyi-

dliani SeZena sazogadoebis dafuZnebis an Semdgom stadiaze.267 kapitalis 

dacvisa da SenarCunebis mTavari mizania aqcionerTa da sazogadoebas Soris 

qonebrivi urTierTobis mowesrigeba, upirveles yovlisa ki, aqcioneris mier 

sawarmos qonebis dauflebis SezRudva, Tuki es sazogadoebis gadaxdisuna-

rianobisaTvis sazianoa.268 

germanuli saaqcio samarTlis mixedviT, aqcioneris mier sazogadoebis 

qonebis miRebis ufleba SezRudulia rogorc arsebiTad, aseve proceduru-

267  Bezzenberger, Das Kapital der Aktiengesellschaft, 17. Tumca saaqcio sazogadoebis wevrobis SeZe-
na SesaZlebelia ara marto saaqcio sazogadoebis dafuZnebis an saaqcio kapitalis gazr-
dis procesSi, aramed ganTavsebul aqciaTa nasyidobiTac.
268  kapitalis dacva emsaxureba ara sawarmos konkretuli qonebrivi obieqtebis, aramed 
sawarmos qonebis Rirebulebis dacvas. amdenad, korporaciis saaqcio kapitalSi Setanili 
qonebis gasxviseba an gaufasureba saaqcio kapitalis Semcirebis saWiroebas ar warmoSobs.
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lad. kanoni aqcioners uflebas aZlevs, sazogadoebisagan miiRos mxolod 

kanoniT dadgenili Rirebuleba, romelic kanoniTve gansazRvruli pro-

ceduriT unda iqnes gamoangariSebuli. aRniSnuli procedura ZiriTadad 

wliuri angariSgebis wesebs eqvemdebareba, rac germanul saaqcio samarTal-

Si sakorporacio da sabalanso samarTlis kavSirs ganapirobebs. imisaTvis, 

rom aqcionerebs sazogadoebis qonebis miRebaze ufleba warmoeSvaT, upir-

veles yovlisa, korporaciis aqtivi sawarmos valdebulebebs unda faravdes. 

rom ganvazogadoT, aqcioners ufleba ar aqvs sxvisi (kreditoris) qoneba 

miiTvisos. garda amisa, aqcionerebs ekrZalebaT aqciebis sanacvlod sawar-

moSi maT mier Setanili qonebis miReba (Einlagenrückgewähr).269 germaniis saaq-

cio samarTali moiTxovs ara marto aqciis nominaluri Rirebulebis, aramed 

aqciis mTliani Rirebulebis (Senatanis) boWvas. zogierTi avtori miiCnevs, 

rom ukve am principSi Tavs iCens sxvaoba germanul saaqcio samarTalsa da 

meore korporaciul direqtivaSi gaziarebul kapitalis dacvis koncefciebs 

Soris.270 garda amisa, dividendis ganawileba dasaSvebia, Tuki gasanawilebeli 

Tanxa finansur angariSgebaze dayrdnobiTa da korporaciuli procedurebis 

dacviT aris dadgenili.271 

korporaciis mier aqciebis sanacvlod miRebul qonebas Semdegi struqtu-

ra aqvs: aqciaTa nominaluri Rirebulebis jamis Sesabamisi Tanxa sawesdebo 

kapitals (Grundkapital) Seadgens; nameti Rirebuleba ki kapitalis rezervs 

miekuTvneba (Kapitalrücklage). 

germanuli saaqcio kanonmdebloba aseve icnobs mogebis savaldebulo 

rezervs (gesetzliche Gewinnrücklage). igi, kapitalis rezervTan erTad, kanoniT 

dadgenili SeboWili rezervis (gesetzliche Rücklage) Sevsebis wyaroa. kanoniTve 

aris gansazRvruli SeboWili rezervis umciresi zRvari, romelic sawesdebo 

kapitalis meaTeds udris.272 kapitalis rezervi, e.i. Senatanis nameti Rirebu-

leba, yovelTvis SeboWil rezervSi miemarTeba, miuxedavad imisa, aRwevs Tu 

ara es rezervi dadgenil minimalur zRvars. rac Seexeba mogebis rezervs, 

sawarmos mimdinare wlis mogebis xuT procentamde Tanxa SeboWil rezer-

269  AktG §§ 57 Abs. 1. bunebrivia, igulisxmeba qonebis Rirebulebis da ara Tavad qonebis 
obieqtis dacva. mag., dasaSvebia aqcioneris mier sazogadoebisagan misi an sxva aqcioneris 
mier Setanili arafuladi qonebis SeZena an sxva qonebiT Canacvleba.
270  ix. meore direqtivis me-15 muxlis pirveli nawili.
271  ix. AktG §§ 57, Abs. 1, 3; 174.
272  saaqcio sazogadoebis wesdebiT SesaZloa savaldebulo rezervis ufro maRali zRvari 
dadgindes. 
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vebSi miemarTeba, Tuki igi mxolod kapitalis rezervis xarjze savaldebulo 

minimums ver aRwevs. 

amrigad, saaqcio sazogadoebis dacul qonebas Semdegnairi struqtura 

aqvs: sawesdebo kapitali da kanoniT dadgenili SeboWili rezervi. es ukanas-

kneli kapitalisa da mogebis rezervebis xarjze ivseba. 

Sesabamisad, sawarmos dividendze aqcionerebs xeli miuwvdebaT imdenad, 

ramdenadac sawarmos qoneba aRemateba kreditorebis moTxovnebis odenobas, 

sawesdebo kapitalis cifrs, aseve kapitalisa da mogebis SeboWil rezervebs. 

SeboWili rezervis funqcia arsebiTad igivea, rac sawesdebo kapitalisa. 

igi qmnis zRudes, romelic ucxo kapitals sawarmos momavali zaralebisgan 

icavs. 

sawesdebo kapitalsa da SeboWil rezervebsa Soris umTavresi gansxvaveba 

is aris, rom am ukanasknelis dacva naklebad mkacria. sawesdebo kapitali-

sagan gansxvavebiT, SeboWili rezervi SeiZleba gamoyenebul iqnes zaralis 

sabalanso neitralizebisTvis, ise rom misi winandel niSnulamde Sevseba 

samomavlod savaldebulo aRar aris. 

TvalsaCinoebisaTvis movixmobT balansTa Sedarebas:

sawarmos balansi zaralis miRebamde

aqtivi pasivi

100.000
sawesdebo kapitali: 50.000

SeboWili rezervi: 20.000

valdebulebebi (ucxo kapitali): 30.000

100.000 100.000

sawarmom miiRo zarali 16.000

	 aqtivi	 pasivi

	 84.000	 sawesdebo kapitali: 50.000

	 SeboWili rezervi: 4.000273

	 valdebulebebi (ucxokapitali): 30.000 

	 84.000	 84.000

sxva rezervebi, rogorebicaa gasuli wlis gaunawilebeli mogeba, aseve, 

273  zarali gaiqviTa SeboWili rezervis xarjze.
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rezervi adreuli wlebis mogebidan, e.w. Tavisufal rezervebs qmnian. isini 

sakanonmdeblo boWvas ar eqvemdabareba da maTi gaTvaliswineba SesaZlebelia 

dividendebis ganawilebisas. amasTanave, rogorc wesi, Tvisufali rezervebi 

ganukargav rezervebze adre unda iqnes gamoyenebuli mimdinare zaralis an 

zaralis naSTis neitralizaciisaTvis (AktG §§ 150 III, 150 IV, 2).274 

zemoTqmulidan gamomdinare, germaniis saaqcio samarTali aqcionerTa 

mier Setanili qonebis (Senatanis Rirebulebis) aqcionerebisTvis dabrunebas 

krZalavs. Tanxa, romelic SesaZloa aqcionerebis sasargeblod iqnes gankar-

guli, Seadgens sawarmos arsebobis manZilze akumulirebul da SenarCunebul 

mogebas gamoklebuli akumulirebuli da daufaravi zarali (AktG § 57 III mixe-

dviT, „sabalanso mogeba“ (Bilanzgewinn)). Tumca ideis srulyofili ganxorcie-

leba, romelic kapitalis dacvis mizniT aqcionerTa Senatanisa da sawarmos 

mogebis gamijvnas efuZneba, garkveulwilad, SeboWili rezervis SedarebiT 

susti dacviT zaraldeba. miuxedavad imisa, rom misi gamoyeneba dividen-

dis dasafinanseblad dauSvebelia, maT xarjze sawarmos zianis dafarva Se-

saZloa. es finansur zaraliani korporaciis Sesaxeb informacias amaxinjebs 

da aqcionerTa Senatanebis dacvas asustebs. davuSvaT, sawarmom sameurneo 

wlis Sedegebis mixdeviT ziani ganicada. Tuki mas wina wlebis ganmavlobaSi 

dagrovebuli Tavisufali rezervi ar gaaCnia, kanoni uSvebs zianis gaqviTvas 

SeboWili rezervis xarjze. radgan SeboWili rezervebis pirvandeli mdgo-

mareobis aRdgenas kanoni ar iTxovs, momavali mogeba SesaZloa mniSvnelo-

vanwilad dividendebs moxmardes. amis Sedegad ki korporacia finansurad 

sustdeba, vinaidan SemdgomSi miRebuli zarali ukve sawesdebo kapitalsa da 

kreditorTa moTxovnebs awveba tvriTad. 

sawesdebo kapitalisa da Senatanis nametis sawarmos dacul (ganukargvad) 

qonebad ganxilva germaniis saaqcio samarTalSi kapitalis dacvis erT-erTi 

Taviseburebaa. kerZod, garTulebulia aqcioneris mier sawarmos sakuTar 

kapitalSi investireba daculi kapitalis (e.i. sawesdebo kapitalisa da Se-

boWili rezervis) gazrdis gareSe. Tuki aqciis sabazro Rirebuleba nomina-

lurze metia, SeboWili sakuTari kapitali gaizrdeba ara marto sawesdebo 

kapitalis, aramed kapitalis rezervebis zrdis xarjzec.

274  gamonakliss iTvaliswinebs AktG § 150 Abs. 4. debuleba: Tuki ganukargavi rezervi ka-
noniT dadgenil minimums aRemateba, sawarmos SeuZlia, Tavisufali rezervebis arsebobis 
miuxedavad, SeboWili rezervis nameti zaralis dasafaravad gamoiyenos (kritikulad Bez-
zenberger, Das Kapital der Aktiengesellschaft, 174).
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II. sanqcia kanonis moTxovnaTa darRveviT qonebis ganawilebisas

kapitalSi dacvis moTxovnaTa (AktG § 57) darRveviT sazogadoebis qonebis 

ganawilebis samarTlebriv Sedegs AktG § 62 I gansazRvravs. kanonis Tanax-

mad, aqcioneri valdebulia, sazogadoebas daubrunos is qoneba, romelic man 

kanonis darRveviT miiRo. debuleba sagangebo sakorporacio-samarTlebriv 

wess adgens.275 igi gansxvavdeba iseTi samoqalaqo samarTlebrivi saSualebe-

bisgan, rogorebicaa vindikacia, zianis anazRaureba an usafuZvlo gamdidre-

ba. Sesabamisad, mis winaaRmdeg samoqalaqo-samarTlebriv moTxovnaTa sawi-

naaRmdego Sesageblebi ar gamoiyeneba.276 samarTlebriv literaturaSi aseve 

aRiarebulia, rom sanivTo garigeba (qonebis gadacema aqcionerisTvis) Zalas 

inarCunebs, vinaidan kapitalis dacvis koncefciisTvis mniSvnelovania sawar-

mos qonebis Rirebulebis dacva da ara misi nivTieri Semadgenlobis SenarCu-

neba. xolo misi safuZveli, valdebulebiT-samarTlebrivi garigebis saxiT, 

baTilia, vinaidan kanonis moTxovnas (BGB § 134) ewinaaRmdegeba. amdenad, 

aqcioneri valdebulia, sazogadoebas is Rirebuleba daubrunos, romelic 

miiRo, xolo qonebis gaufasurebis, ganadgurebis an moxmarebis SemTxvevaSi, 

Rirebuleba aunazRauros. Tuki aqcionerma miiRo momsaxureba (mag., sazoga-

doebis qonebiT sargeblobis an sxva saxiT), naturiT dabrunebis obieqti ar 

arsebobs, sargebeli, romelic sazogadoebam am SemTxvevaSi gaiRo, fuladi 

saxiT unda anazRaurdes. kanoni aqcioners dividendis ukan dabrunebis val-

debulebisagan aTavisuflebs, Tuki man ar icoda da ar SeeZlo scodnoda, 

rom qonebas kanondarRveviT iRebda. 

sanqcia mxolod dividendebis ganawilebis SemTxvevebiT ar Semoifar-

gleba, igi aqcionerisaTvis nebismieri qonebis gadacemisas gamoiyeneba. sa-

marTlebriv literaturaSi aseT transaqciebs „saaqcio sazogadoebis qone-

bis faruli ganawileba“ ewodeba da moicavs SemTxvevebs, roca sawarmosa 

da aqcioners Soris dadebuli garigebiT sawarmo ufro did Rirebulebas 

gascems, vidre sanacvlod iRebs. sanqciis aseT ganzogadebas ganapirobebs is, 

rom sawarmos mier samarTliani anazRaurebis gareSe qonebis gadacema ise-

Tive Sedegs iwvevs, rogorsac mogebis ganawileba kanonis darRveviT. kanoni 

rom mxolod dividendebis ganawilebas krZalavdes, SezRudvisaTvis gverdis 

275  Bayer, Münchener Kommentar zum AktG (MüKo), § 62 Rn. 7; Lutter, in: Kölner Kommentar zum AktG (KK), 
§ 62 Rn. 4; Hüffer, AktG, § 62 Rn. 2; BGHZ 136, 125, 126 et seq. 
276  ix. mag., BGB § 818 Abs. 3, romlis mixedviTac, usafuZvlo gamdidrebis mimRebis valdebule-
ba moTxovnis gamoyenebis momentisaTvis narCeni Rirebulebis dabrunebiT Semoifargleba.
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avla martivi iqneboda: aqcionerisTvis dabalprocentiani sesxis micemiT, 

misgan sabazroze maRal fasad qonebis SeZeniT an misTvis sabazroze dabal 

fasad qonebis gadacemiT, aqcionerisTvis usasyidlo sargeblobaSi qonebis 

gadacemiT, saaqcio sazogadoebis qonebis xarjze aqcioneris valdebulebis 

SesrulebiT an uzrunvelyofiT. sawarmos qonebis msgavsi gankargvis mimarT, 

misi faruli bunebis gamo, kanonmdebeli gansakuTrebiT uaryofiT damokide-

bulebas amJRavnebs. kerZod, Tuki qonebis ganawileba dividendebis saxiT ar 

xdeba, qonebis mimRebis keTilsindisiereba sanqcias ar amsubuqebs.277 sazo-

gadoebasTan SedarebiT mimRebi aqcioneris samarTlebrivi pozicia sustia. 

mas saaqcio sazogadoebisTvis gadacemuli qonebis dabruneba usafuZvlo 

gamdidrebis moSveliebiTRa SeuZlia (BGB §§ 812 et seq.). vinaidan valdebule-

biT garigebis samarTlebrivi nawili baTilad cxaddeba, ar gamoiyeneba xel-

Sekrulebidan gasvlis wesebi, romlebic mxareTa mier miRebulis naturiT 

dabrunebas iTvaliswinebs (BGB § 346).

saaqcio sazogadoebis mier gacemuli da miRebuli qonebis RirebulebaTa 

Sesabamisobas saaqcio samarTali keTilsindisieri xelmZRvanelis Sexedu-

lebas ukavSrebs.278 germaniis uzenaesi sasamarTlos ganmartebiT,279 sawar-

mom qoneba kanondarRveviT gasca, Tuki keTilsindisieri, saRad moazrovne 

mewarme, sxva Tanabari garemoebebis arsebobisas, imave pirobebiT iseTive 

garigebas araaqcionerTan ar dadebda, e.i. garigebis SinaarsisTvis komer-

ciuli gamarTleba ar arsebobs. dadebuli garigebis Sinaarsobrivi analogis 

arsebobas gadamwyveti mniSvneloba ar aqvs. mTavaria, garigeba bazris arse-

buli pirobebis gaTvaliswinebiT komerciuli mizanSewonilobis moTxovnas 

akmayofilebdes. darRvevad arc bazrisTvis damaxasiaTebeli fasdaklebebi 

miiCneva, vinaidan maTi gamoyeneba Cveulebriv sabazro pirobebSic aris SesaZ-

lebeli, mxareTa korporaciuli urTierTkavSirisgan damoukideblad. 

sazogadoebis ganxiluli moTxovnis gamoyeneba kreditorebsac SeuZ-

liaT, Tuki maT sawarmosagan dakmayofileba ar miuRiaT. kreditorebis 

ufleba amjerad derivaciuli, meoradi xasiaTisaa. igi sawarmos kuTvnili 

moTxovnis procesualuri realizaciiT Semoifargleba. bunebrivia, maTi 

realizaciis mTavari mosargeblec saaqcio sazogadoebaa. am SemTxvevaSi 

277  AktG § 62 Abs. 1, ix. aseve Bezzenberger, Das Kapital der Akiengesellschaft, 210.
278  germaniis sagadasaxado samarTalSi aseTi midgoma e.w. „mogebis faruli ganawilebis“ 
wesebidan gamomdinareobs. Körperschaftssteuergesetz (KStG) § 8 Abs. 3; ix. aseve BFH, DStRE 2010, 859, 
861. Jäger, Aus der Rechtsprechung des BGH zum Steuerstrafrecht 2005/2007 – Teil 1., NStZ 2007, 688, 695.
279  BGH, NJW 1996, 589, 590; OLG Hamburg ZIP 2005, 1968, 1969.
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kreditorebis interesi dazaralebuli sawarmos qonebrivi mdgomareobis 

aRdgeniT kmayofildeba.280

saaqcio kanonis ganxiluli akrZalva exeba mxolod sawarmos mier aqcio-

nerisaTvis gadacemul qonebas, romelic hipoTezur neitralur mesame pir-

Tan dadebuli garigebis pirobebs ar Seesabameba da saaqcio sazogadoebis 

qonebriv mdgomareobas auaresebs. miuxedavad am principisa, aqcioneri pa-

suxismgeblobisagan ar Tavisufldeba, Tuki sawarmos qonebas misi crumagie-

ri an mis interesebSi moqmedi piri iRebs. am SemTxvevaSi qonebis gadacemiT 

dainteresebul pirsa da qonebis namdvil mimRebs aqcioneri warmoadgens. 

saaqcio samarTlebriv sanqcias SesaZloa aseve daeqvemdebaros mesame pi-

ris mier qonebis gadacema aqcionerisaTvis, Tuki garigebis sameurneo Sedegi 

saaqcio sazogadoebis qonebis Semcirebaa. rogorc wesi, debulebis msgavsi 

ganvrcoba gamoiyeneba, Tuki aqcioneri mesame pirisgan qonebas saaqcio sa-

zogadoebis xarjze iRebs281 an roca qonebis gamcemi saaqcio sazogadoebis 

Svilobili sawarmoa.282 samarTlebriv literaturaSi mTavari da daqvemdeba-

rebuli sawarmoebi (koncerni) sameurneo erTianobad ganixileba.283 amitomac 

daqvemdebarebuli sawarmos mier qonebis gadacemiT mTavari sawarmos qone-

brivi mdgomareobac arapirdapir uaresdeba.284

aqcioneris mier qonebis miRebas uTanabrdeba saaqcio sazogadoebis mier 

araaqcionerisaTvis qonebis gadacemac, Tuki garigebis dadebas yofili an 

momavali aqcioneris statusi ganapirobebs.285 sagulisxmo magaliTebia yofi-

li aqcionerisTvis qonebis gadacema, Tuki Sesabamisi SeTanxmeba misi aqcio-

nerobis dros gaformda an Tuki piri aqcioneri gaxda qonebis miRebis Sem-

deg, xolo qonebis gadacema aqciaTa SeZenis winapiroba iyo.286 

280  Hüffer, AktG, § 62, Rn. 3; Lutter, KK, § 62, Rn. 6. Bayer, MüKo, § 62, Rn. 8.
281  Lutter, KK, § 57 Rn. 37; Bayer, MüKo, § 57 Rn. 48; Hüffer, AktG, § 57 Rn. 13; OLG Hamburg, AG 1980, 275, 
278; Fleischer, Schmidt/Lutter (Hrsg.), AktG Kommentar, 2008, § 57, Rn. 35; Riedel, Unzulässige Vermögenszu-
wendungen und ihre Rechtsfolgen im Recht der Aktiengesellschaft, 2004, 151, 192.
282  Henze, Großkommentar AktG (Großkom), § 57 Rn. 76; Bayer, MüKo, § 57 Rn. 49; Lutter, KK, § 57 Rn. 38; 
Hüffer, AktG, § 57 Rn. 13; Fleisher, Schmidt/Lutter (Hrsg.), AktG Kommentar § 57 Rn. 35.
283  BGH NJW 1992, 1167, 1168; Bayer, MüKo, § 62 Rn. 22.
284  Bayer, MüKo, § 57 Rn. 49; Riedel, Unzulässige Vermögenszuwendungen, 193.
285  Bayer, MüKo, § 57 Rn. 57, 58.
286   yofili an momavali aqcioneris statusTan qonebis gadacemis mizezobrivi kavSiri 
ivaraudeba, Tuki statusis mitoveba/SeZena da qonebis gadacema mcire drois monakveTSi 
ganxorcielda. literatura da samarTlebrivi praqtika vadas erTmniSvnelovnad ar gan-
sazRvravs. Tumca germaniis umaRlesi sasamarTlo droiT urTierTkavSirs gamoricxavs, 
Tuki aqcioneris statusis mitoveba/SeZenasa da qonebis gadacemas Soris Sualedi sam 
weliwads aRemateba, ix. BGHZ 132, 141, 146.
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sanqcia vrceldeba e.w. „faqtiur aqcionerzec“, romelic aqcionerTan er-

Tad solidarulad agebs pasuxs. faqtiur aqcionerad miiCneva piri, romlis 

sasargeblodac aqcioneri moqmedebs.287 magaliTad, Tuki aqcioneri (iuridiu-

li piri) „faqtobrivi aqcioneris“ Svilobilia288 an misi crumagieri piria.289 

„faqtiur aqcionerad“ ganixileba aseve piri, romelic aqcioneris mimarT 

arsebuli moTxovnis dasakmayofileblad sazogadoebis qonebas aqcioneris 

saxeliT, magram Tavis sasargeblod, iRebs.290 aseTi ganvrcobis mizani kapi-

talis dacvis efeqtianobis uzrunvelyofaa. aqcioneris mier qonebis „faq-

tiur aqcionerze“ gadacemis an qonebis sxvagvari gankargvis SemTxvevaSi 

saaqcio sazogadoeba SesaZloa gadaxdisuunaro formaluri aqcioneris ana-

bara darCes. amitom literaturaSi marTebulad aris miCneuli, rom qonebis 

dabrunebis an Rirebulebis anazRaurebis moTxovna uzrunvelyofili unda 

iyos ara marto qonebis formaluri mimRebis, aramed arsebiTi interesis 

mqone piris saxsrebiTac.291 

III. aqciis nominaluri da gamoTvlili Rirebuleba

saerTo-evropulis msgavsad, germanuli saaqcio samarTlis kidev erTi 

maxasiaTebelia aqciis umciresi pirveladi Rirebulebis principi. germanuli 

saaqcio kanonmdebloba nominaluri Rirebulebis gareSe aqciebs arsebiTad 

ar uSvebs. Tumca AktG § 8 iTvaliswinebs wesdebaSi nominaluri Rirebule-

bis miTiTebis gareSe aqciebis gamoSvebas, magram maTi umciresi pirveladi 

Rirebuleba ganisazRvreba saaqcio kapitalis odenobis aqciaTa raodeno-

baze gayofiT (e.w. gamoTvlili Rirebuleba).292 SezRudva, romelic nomina-

287  Henze, Großkom, § 62 Rn. 28; Bayer, MüKo, § 82 Rn. 18, 19; Fleischer, Schmidt/Lutter, § 62 Rn. 14. 
288   e.i. roca „faqtiuri aqcioneri“ qonebis mimRebis erTaderTi aqcioneri an gabatonebu-
li sawarmoa.
289  pasuxismgeblobis dogmaturi dasabuTeba efuZneba AktG § 46 Abs. 5., romlis Tanaxmad-
ac, korporaciis damfuZneblis pasuxismgebloba (mag., Senatanis arasrul Setanaze) aseve 
ekisreba pirs, romlis xarjiTac damfuZnebeli moqmedebs. dasabuTebad aseve moxmobi-
lia davalebis xelSekrulebis principi, romelic marwmunebels rwmunebulis xarjebis 
anazRaurebas avalebs (BGB §§ 669, 670) ix. Lutter, KK, § 57 Rn. 42; Bayer, MüKo, § 57 Rn. 60; Henze, 
Großkom, AktG, § 57 Rn. 81; Fleischer, Schmidt/Lutter, AktG Kommentar, § 57 Rn. 36; BGHZ 107, 7, 12; OLG 
Hamburg, AG 1980, 275, 278. 
290  Bayer, MüKo, § 57 Rn. 60. 
291  Henze, GroßKom, AktG, § 62 Rn. 23, 34; Bayer, MüKo AktG, § 62 Rn. 15.
292  AktG § 8 Abs. 2, rogorc nominaluri, aseve gamoTvlili Rirebulebis umcires Tanxad erT 
evros adgens.
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luri da gamoTvlili Rirebulebis aqciebis identur samarTlebriv reJims 

uzrunvelyofs, aris is, rom saaqcio sazogadoebam gamoTvlili Rirebu-

lebis mqone axali aqciebis gamocemisas aqciaTa odenobasa da sawesdebo 

kpitals Soris arsebuli Tanafardoba unda SeinarCunos. magaliTad, Tuki 

sawesdebo kapitali Seadgens 100.000 da gamocemulia 50.000 aqcia, TiToeuli 

aqciis gamoTvlili umciresi Rirebuleba udris 2-s. sawesdebo kapitalsa da 

aqciebis odenobas Soris Sefardeba ki – 2/1. gazrdili sawesdebo kapita-

lis odenobis Sefardeba aqciaTa gazrdil odenobasTan imave Tanafardobas 

unda gvaZlevdes. saaqcio sazogadoebas ufleba ar aqvs, 20.000 axali aqcia 

gamosces da, imavdroulad, sawesdebo kapitalic 20.00-iT gazardos, vinaidan 

120.000/70.000 kanonis xsenebul moTxovnas arRvevs. Tuki sawarmos sawesdebo 

kapitalis mxolod 20.000-iT gazrda surs, man mxolod 10.000 axali aqcia 

unda gamouSvas. Sesabamisad, germaniis saaqcio samarTalSi nominaluri da 

gamoTvlili Rirebulebis samarTlebrivi reJimi erTmaneTisgan arsebiTad 

ar gansxvavdeba.

erTi mxriv, aqciaTa nominaluri Rirebuleba uzrunvelyofs SeTanxmebu-

li sawesdebo kapitalis Sevsebas aqcionerTa mier, vinaidan nominalur Rire-

bulebaTa jami sawesdebo kapitalis cifris tolia. garda amisa, aqcioneris 

monawileoba sawesdebo kapitalSi aqcionerTa xmisa (AktG § 134 I) da dividen-

dis miRebis uflebebs (AktG § 60 I) gansazRvravs. amitom, aqciis nominaluri 

Rirebuleba icavs ara marto kredtorebis interesebs, aramed aqcionerTa 

Tanasworuflebianobis erT-erTi garantic aris. 

IV. sakuTari kapitalis Semcvleli sesxi  

(eigenkapitalersetzendes Darlehen)

germanul sakorporacio samarTalSi e.w. sakuTari kapitalis Semcvlel 

aqcioneris sesxis doqtrinas sasamarTlo praqtikam daudo saTave.293 aRsa-

niSnavia, rom dasawyisSi igi SezRuduli pasuxismgeblobis samarTlis far-

glebSi aRmocenda, Semdgom ki saaqcio samarTalSic pova aRiareba.294 2008 

293  mimoxilva ix. Stodolkowitz/Bergmann, Münchener Kommentar zum Insolvenzordnung, § 135 Rn. 1 et 
seq.; Uhlenbruck/Hirte/Vallender, Insolvenzordnung Kommentar, § 135 Rn. 2 et seq.
294  Hüffer, AktG, § 57 Rn. 20a.
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wlis oqtombris sakorporacio da sagakotrebo samarTlis reformiT am 

doqtrinam mniSvnelovani cvlilebebi ganicada.295 

sakuTari kapitalis Semcvleli sesxis Sesaxeb moZRvrebis Tavdapirveli 

mizani iyo, gaerTulebina aqcionerebis mier sazogadoebisTvis qonebis gada-

cema, Tuki igi Senatanis formiT ar xorcieldeboda.296 miCneul iqna, rom 

sawarmom ar unda gaixangrZlivos arseboba aqcioneris finansuri daxmare-

biT, romelic Senatans ar warmoadgens, Tuki Tavisufal bazarze axali saku-

Tari kapitalis an sesxis mozidva mas aRar SeuZlia.297 doqtrinis Tanaxmad, 

aqcionermac Tavi unda Seikavon iseTi sesxis gacemisagan, romelic krizis-

Si298 myof sawarmos xelovnurad asazrdoebs. garda amisa, msesxebel aqcio-

ners SeuZlia, finansuri krizisis gaRrmavebis SemTxvevaSi, sakuTar sasesxo 

moTxovnaTa dakmayofileba droulad uzrunvelyos, xolo gakotrebuli 

sawarmo kreditorebs „gadaulocos“.299 

aRniSnul riskebTan gasamklaveblad sasamarTlo praqtikam krizisSi 

myofi sawarmosaTvis aqcioneris sesxidan gamomdinare moTxovnebi saaqcio 

Senatanebs gauTanabra. Sesabamisad, maTi Sesruleba gakotrebis masis xar-

jze SesaZlebeli gaxda mxolod kreditorTa sruli dakmayofilebis Semdeg. 

garda amisa, sasesxo moTxovnebze kapitalis dacvis debulebebi srulad ga-

vrcelda.300 sawarmos krizisis dros aqcionerisTvis sesxis dabruneba qone-

bis ganawilebis akrZalvas daeqvemdebara da baTilad gamocxadda.301 mZlavri 

samosamarTlo samarTlis moSveliebiT gakotrebis mmarTvels SeeZlo aqcio-

295  Das Gesetz zur Modernisierung des GmbH-Rechts und zur Bekämpfung von Missbräuchen (MoMiG) 23.10. 
2008, kanoni ZalaSi Sevida 2008 wlis pirvel noembers.
296  BGHZ 67, 171; BGHZ 90, 370, 380-381; BGH, GmbHR 2004, 1528; BGH, ZIP 1984, 572; BGH, WM 1985, 
1224; ix. aseve Schmidt, Gesellschafterdarlehen als Insolvenzrechtsproblem, ZIP 1981,689 et seq.; Menzel, 
Die Bedeutung der BGH-Rechtsprechung zu den Gesellschafterdarlehen für die Unternehmenssanierung, AG 
1982, 197 et seq.; kritika Huber/Habersack, GmbH-Reform: Zwölf Thesen zu einer möglichen Reform des 
Rechts der kapitalersetzenden Gesellschafterdarlehen, BB 2006, 1, 3. 
297  ix. BGHZ 67, 171, 175.
298  GmbHG § 32a Zveli redqcia kriziss ganmartavda, rogorc mdgomareobas, roca part-
niorebs, rogorc wesier mewarmeebs, sawarmosTvis damatebiTi sakuTari kapitalis gadace-
maze unda ezrunaT („...Zeitpunkt, in dem ihr (der Gesellschaft) die Gesellschafter als ordentliche Kaufleute 
Eigenkapital zugeführt hätten (Krise der Gesellschaft.“)), sasamarTlo praqtikaSi SemuSavebuli kri-
zisis gansazRvris principebis Sesaxeb ix. Huber/Habersack, Zur Reform des Rechts der kapitalerset-
zenden Gesellschafterdarlehen, Lutter (Hrsg.), Das Kapital der Aktiengesellschaft in Europa, ZGR-Sonderheft 
17, 2006, 372, 377 et seq.
299  BGHZ 90, 381, 388. 
300  BGHZ 31, 258, 265 et seq. 
301  AktG §§ 57, 62; GmbHG §§ 30, 31. 
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neris sesxis dasafaravad gadaxdili Tanxa gakotrebis masaSi debrunebina, 

Ria sasesxo valdebulebis Sesrulebaze ki uari eTqva. 

SezRuduli pasuxismgeblobis sazogadoebis Sesaxeb kanonis 1980 wlis sa-

mosamarTlo samarTlis Sexeduleba nawilobriv kanonmdebelmac gaiziara.302 

gakotrebamde erTi wlis ganmavlobaSi aqcionerisaTvis sesxis dabruneba 

aseve sacilod gamocxadda.303 debulebebi gavrcelda ara marto sesxze, ara-

med yvela garigebaze, romlebic TavianTi ekonomikuri SinaarsiT aqcioneris 

sesxs Seesabameba.304 aseTis magaliTebia: mesame piris mier sawarmosTvis mice-

muli sesxis uzrunvelyofa aqcioneris qonebis xarjze305 an dromosuli ga-

daxis valdbulebis gadavadeba.306 Tumca ufro mkacr samosamarTlo wesebTan 

SedarebiT, kanonmdeblis mier SemoTavazebuli zomieri saSualebebi mxolod 

mokrZalebul rols asrulebda. 

2008 wlis reformis erT-erTi mizani307 swored sakanonmdeblo da samosa-

marTlo wesebis gansxvavebaTa aRmofxvra iyo.308 reformis Sedegad gauqmda 

kapitalis Semcvleli sesxis cneba. kanonmdebelma pirdapir akrZala aqcio-

neris mier kapitalis dacvis sanqciis, e.i. samosamarTlo samarTlis wesebis, 

aqcioneris sesxze gamoyeneba.309 axali cvlilebebiT, aqcioneris sesxidan 

gamomdinare, yvela moTxovna araprivilegirebuli rangis moTxovnad gamo-

cxadda, miuxedavad imis, Tu rodis miiRo sesxi sazogadoebam (InsO § 39 I (5)). 

Sesabamisad, sawarmoSi krizisuli viTarebis dadgenam, rac adrindel iuri-

diul praqtikaSi sirTuleebs iwvevda, mniSvneloba dakarga.

kreditorTa interesebis sazianod CaiTvala gakotrebis wina erTi wlis 

ganmavlobaSi aqcionerisaTvis sesxis dabruneba.310 amdenad, aqcioneris sesxi-

sa da msgavsi ekonomikuri Sinaarsis mqone garigebebis Sesasruleblad sawar-

302  GmbHG § 32a Abs. 1. Zveli redaqcia.
303  InsO § 135 Zveli redaqcia; GmbHG § 32b:
304  GmbHG § 32a Abs. 3. Zveli redaqcia.
305  GmbHG § 32a Abs. 2. Zveli redaqcia.
306  Poepping, Die Auswirkungen des MoMiG auf die insolvenzrechtliche Behandlung von Gesellschafterdarle-
hen ab dem 1. 11. 2008, BKR 2009, 150, 151; ix. aseve Gehrlein, Die Behandlung von Gesellschafterdarlehen 
durch das MoMiG, BB 2008, 846 et seq.; Habersack, Gesellschafterdarlehen nach MoMiG: Anwendungsbe-
reich, Tatbestand und Rechtsfolgen der Neuregelung, ZIP 2007, 2145 et seq.
307  oficialuri dasabuTeba ix. Reg.Ent., BT-Drucks. 16/6140, 25 et seq.
308  ix. Huber/Habersack, Lutter (Hrsg.), Das Kapital der Aktiengesellschaft in Europa, ZGR-Sonderheft 
17, 2006, 372, 390 et seq.; igive, BB 2006, 1 et seq.
309  GmbHG § 30 Abs 1. S. 3.
310  Reg.Ent., BT-Drucks. 16/6140, 26, 42.
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mos mier ganxorcielebuli moqmedebebi sacilod gamocxadda (InsO § 135 I,II). 

sakanonmdeblo siaxlea isic, rom aqcioneris sesxis momwesrigebeli normebi 

yvela organizaciuli formis sawarmoze gavrcelda, ramac analogiebis ga-

moyenebis aucileblobac aRmofxvra.311

V. sawarmos Tavdapirveli kapitalis Seqmnis uzrunvelyofa 

saaqcio sazogadoebis Tavdapirveli kapitalis Seqmnis umTavresi wyaro 

aris damfuZnebelTa Senatani. kanonmdeblis CanafiqriT, sawarmom srulad 

unda miiRos is qoneba, romlis Setanis valdebulebac aqcionerebma ikisres. 

germanuli korporaciuli samarTali aqciis umcires pirvelad fasad mis no-

minalur Rirebulebas miiCnevs. saaqcio sazogadoebas aqciebis ufro dabal 

fasad gacema ekrZaleba.312 xolo Tu sawarmo aqciebs nominalur Rirebule-

baze Zvirad asxvisebs, kapitalis Seqmnis wesebi aqciis mTlian Rirebulebaze 

vrceldeba. 

kapitalis Seqmnis uzrunvelyofa ramdenime princips efuZneba. erT-erTi 

maTgani – nominalur Rirebulebaze dabal fasad aqciaTa gacemis dauSve-

bloba (Verbot der Unter-Pari-Emission) – ukve vaxseneT. amave moTxovnis dacvas 

emsaxureba arafuladi qonebis Setanaunarianobis sakiTxi. germaniis saaqcio 

kanonis mixedviT,313 Setanaunariania mxolod iseTi qoneba, romlis ekono-

mikuri Rirebulebis dadgena SesaZlebelia. magliTad, momsaxurebis gawevis 

valdebulebebi, kanonmdeblis azriT, am standarts ver akmayofilebs. meore 

principi sawarmos dafuZnebisa da kapitalis Seqmnis marTebulobis Semowme-

baSi gamoixateba. dafuZnebis procesis kanonierebas, sabolood, maregis-

trirebeli sasamarTlo afasebs.314 Tumca dafuZnebis dros kanonis moTxo-

vnaTa dacva damfuZneblebs, direqtorebsa da sameTvalyureo sabWos wevrebs 

ekisrebaT. amave amocanas emsaxureba sazogadoebis dafuZnebis procesSi da-

moukidebeli eqspertisa da notariusis monawileoba. mesame principad gamo-

vyofT sawarmos dafuZnebis Sesaxeb informaciis sajaroobas. saaqcio kanon-

311  Reg.Ent., BT-Drucks. 16/6140, 26, 42.
312  AktG § 9 Abs. 1.
313  AktG § 27 Abs. 2.
314  ix. AktG § 38.
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Tan erTad, igi uzrunvelyofilia savaWro kodeqsis (Handelsgesetzbuch (HGB)) 

im normebiTac, romlebic samewarmeo reestris xelmisawvdomobis sakiTxebs 

awesrigebs.315

AktG § 32 moTxovniT, saaqcio sazogadoebis damfuZneblebi dafuZnebis 

mimdinareobis Sesaxeb werilobiT moxsenebas adgenen. moxsenebaSi gansaku-

Trebuli yuradReba eTmoba arafuladi Senatanebis Sesabamisobas maT sa-

nacvlod gasacemi aqciebis RirebulebasTan. garda amisa, aqcionerebi aRwe-

ren sawarmos xelmZRvanelTa monawileobas dafuZnebis procesSi da maTTvis 

sanacvlod dapirebul anazRaurebas. moxseneba aseve exeba sawarmos xelmZR-

vanelTa aqciaTa beneficiarul mflobelebad monawileobas,316 saaqcio sazo-

gadoebis dafuZnebis kanonierebis Semowmeba, umTavresad, xelmZRvanelTa317 

valia. calkeul SemTxvevaSi kanoni iTvaliswinebs damatebiT Semowmebas 

damoukidebeli eqspertis meSveobiT,318 romelsac sasamarTlo niSnavs. dama-

tebiTi Semowmeba savaldebuloa xelmZRvanelis interesTa konfliqtis ar-

sebobisas an arafuladi Senatanis ganxorcielebis SemTxvevaSi. interesTa 

konfliqti arsebobs,319 Tuki sawarmos direqtori an sameTvalyureo sabWos 

wevri imavdroulad damfuZnebeli an aqciaTa beneficiaruli mesakuTrea an 

dafuZnebis procesSi monawileobis sanacvlod garkveul kompensacias moe-

lis.320 aseT SemTxvevaSi kanonmdeblis sifrTxile gamarTlebulia, ramdena-

dac dafuZnebis kanonierebis Semowmebisas korporaciis xelmZRvanelis miu-

kerZoebloba saeWvo xdeba.321

Semowmebas dafuZnebis mTliani procesi eqvemdebareba.322 amasTanave, saa-

qcio kanoni gamoyofs garemoebebs, romelTac aucileblad unda mieqces 

yuradReba. es garemoebebia: aqciaTa SeZenisa da Senatanebis ganxorcielebis 

315  HGB (Handelsgesetzbuch) § 9.
316  e.i. pirebis, romlebic farmalurad aqciaTa mesakuTreebi ar arian, Tumca aqciaTa Se-
Zena maTi xarjiTa da maTive interesebidan gamomdinare xdeba.
317  vgulisxmobT rogorc direqtorebs, aseve sameTvalyureo sabWos wevrebs (ix. AktG § 33 
Abs. 1).
318  dafuZnebis procesis gamartivebis mizniT, calkeul SemTxvevaSi, sadamfuZneblo doku-
mentebis dammowmebel notariuss SeuZlia, damoukidebeli eqspertis nacvlad, dafuZnebis 
Semowmeba ganaxorcielos (ix. AktG § 33 Abs. 3)
319  Bayer, Schmidt/Lutter (Hrsg.,), AktG, Kommentar, § 33 Rn. 58.
320  AktG § 33 Abs. 2, (1), (2), (3).
321  Bayer, Schmidt/Lutter (Hrsg.,), AktG, Kommentar, § 33 Rn. 5; Pentz, MüKo, § 33 Rn. 16; Röhricht, Großkom, 
§ 33 Rn. 10.
322  Pentz, MüKo, § 34 Rn. 7; Röhricht, in: Großkom, § 34 Rn. 3; Bayer, Schmidt/Lutter (Hrsg.), AktG, Kommen-
tar, § 34 Rn. 2.
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Sesaxeb monacemTa siswore; xelmZRvanelTa, damfuZnebelTa an mesame pirTa-

Tvis sawarmos qonebidan gasacemi kompensaciebis an sxva upiratesobis sa-

Tanado aRwera; arafuladi Senatanis Sesabamisoba maT sanacvlod gacemul 

aqciaTa RirebulebasTan (igulisxmeba ara marto misi nominaluri Rirebu-

leba, aramed SeTanxmebuli gasacemi fasi). Semowmebis safuZvelze Sedgenil 

moxsenebaSi aseve unda aRiweros arafuladi Senatanis sagani da misi Rirebu-

lebis dadgenisaTvis gamoyenebuli meTodebi. 

zogjer dasaSvebia arafuladi Senatanebis ganxorcieleba damoukidebe-

li eqspertis Semowmebis gareSe, Tuki maTi Rirebuleba sxva sando meTodiT 

aris dadgenili. sando Rirebulebad fasiani qaRaldebis SemTxvevaSi miiCneva 

maT Setanamde sami Tvis ganmavlobaSi gamoTvlili saSualo Sewonili sa-

birJo fasi. sxva qonebisTvis ki Setanamde eqvsi Tvis ganmavlobaSi aRia-

rebuli meTodebiT gamocdili eqspertis mier dadgenili qonebis namdvili 

Rirebuleba.323

saaqcio sazogadoebis dafuZnebis Sesaxeb sasamarTloSi saregistracio 

ganacxadis Setanamde sazogadoebas unda gadaeces aqciisTvis SeTanxmebuli 

fuladi Senatanis meoTxedi mainc, arafuladi Senatani ki srulyofilad 

unda iqnes ganxorcielebuli. gansakuTrebuli wesia dagenili SemTxveve-

bisTvis, roca Senatans sazogadoebisaTvis qonebis gadacemis valdebuleba 

warmoadgens. aRniSnuli valdebuleba sawarmos registraciidan xuTi wlis 

ganmavlobaSi unda Sesruldes.324 Senatanis ganxorcieleba saawrmos xelmZR-

vanelebis gamgeblobaSi maT gadacemas gulisxmobs.325

sasamarTloSi saaqcio sazogadoebis registraciis gancxadebas sxva sabu-

TebTan erTad326 unda derTos rogorc damfuZnebelTa moxseneba, aseve sawar-

mos xelmZRvanelTa da damoukidebel eqspertTa moxsenebebi dafuZnebis pro-

cesis Semowmebis Sesaxeb. damoukidebeli eqspertis daskvna sasamarTlosa da 

saaqcio sazogadoebis direqtorats SedgenisTanave waredgineba. dafuZnebis 

procesis sajaroobis uzrunvelsayofad saeqsperto moxseneba yvela piris-

Tvis xelmisawvdomia sasamarTloSi wardgenisTanave.327 informaciis miRebis 

mizniT sadamfuZneblo dokumentebis sayovelTao xelmisawvdomobas adgens 

323  AktG § 33a Abs. 1.
324  AktG § 36a.
325  AktG § 36 Abs. 2.
326  sabuTebis CamonaTvali mocemulia AktG § 37.
327  AktG § 34 Abs. 3 S. 2.
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HGB § 9, romlis mixedviTac, samewarmeo reestris monacemebi da wardgenili 

dokumentebi yvelasTvis xelmisawvdomia.328 aseve informaciis sajaroobas 

emsaxureba AktG § 23 III-iT wesdebis Sinaarsis mimarT dadgenili minimaluri 

moTxovnebi.329 garda amisa, sazogadoebis wesdebaSi aisaxeba arafuladi Se-

natanebi da maT sanacvlod gacemul aqciaTa norminaluri Rirebuleba;330 

aseve, dafuZnebaSi monawile an mesame pirTaTvis dadgenili kompensaciebi da 

upiratesobebi.331

damfuZneblebi da aqciaTa beneficiaruli mflobelebi dafuZnebis pro-

cesSi wardgenili informaciis mcdarobis an arasrulyofilebisTvis pasuxs 

ageben.332 isini aseve pasuxismgebelni arian dafuZnebis etapze sawarmosTvis 

ganzrax an uxeSi gaufrTxileblobiT miyenebuli zaralisaTvis.333 damfuZne-

belTa pasuxismgebloba solidaruli bunebisaa. damfuZnebeli mis Tavidan 

acilebas SeZlebs mxolod maSin, Tuki daamtkicebs, rom ar icoda da arc 

SeeZlo scodnoda pasuxismgeblobis gamomwvevi garemoebebis arseboba.

direqtorebi da sameTvalyureo sabWos wevrebi sawarmos dafuZnebis wese-

bis darRvevisTvis aseve solidarulad ageben pasuxs.334 pasuxismgeblobis sa-

kiTxi xelmZRvanelTa movaleobis zogad principebze dayrdnobiT fasdeba.335 

amdenad, piri, romelic daamtkicebs, rom sadavo moqmedebis ganxorciele-

bisas keTilsindisiereba da gulisxmiereba gamoiCina, pasuxismgeblobisagan 

Tavisufldeba (vrclad ix. qvemoT).336 

328  vrclad ix. Hopt, in: Baumbach/Hopt, HGB, Kommentar, § 9.
329  AktG § 23 Abs. 3.
330  AktG § 27 Abs. 1, 2.
331  AktG § 26 Abs. 1, 2.
332  ix. AktG § 46.
333  AktG § 46 Abs. 2., pasuxismgeblobis es saxe damokidebuli ar aris imaze, Tu ramdenad mc-
dari an arasrulyofilia saaqcio sazogadoebis dafuZnebisTvis wardgenili informacia 
(ix. Pentz, MüKo, § 46 Rn. 42; Hüffer, AktG § 46 Rn 11).
334  AktG§ 48.
335  AktG § 93.
336  Hüffer, AktG, § 48 Rn 4.
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VI.  faruli arafuladi Senatani 

faruli arafuladi Senatanis instituti kapitalis Seqmnis moTxovnaTa 

ugulebelyofis sawinaaRmdego iaraRia.337 kanonis ugulebelyofa formalu-

rad fuladi Senatanis, arsebiTad ki – arafuladi qonebis sawarmosTvis 

gadacemaSi gamoixateba. faruli arafuladi Senatanis ganxorcielebis Se-

degi sajaroobis, Senatanis Rirebulebis dadgenisa da maTze sasamarTlo 

zedamxedvelobis moTxovnebis ugulebelyofaa. faruli arafuladi Senata-

nis doqtrina sasamarTlo praqtikiT iqna Camoyalibebuli. samosamarTlo sa-

marTlis es gamocdileba kanonmdebelma 2009 wlis reformiT338 saaqcio kano-

nis 27-e muxlis III abzacSi asaxa.339 normis Tanaxmad, fuladi Senatani farul 

arafulad Senatanad miiCneva, Tuki „damfuZnebelTa SeTanxmebiT, ganxorcie-

lebuli Senatani ekonomikuri SinaarsiT arafulad Senatans warmoadgens.“ 

faruli arafuladi Senatanis ZiriTadi magaliTia Tavdapirvelad fuladi 

Senatanis Setana, Semdgom ki korporaciis mier damfuZneblisagan arafuladi 

aqtivis SeZena. faruli arafuladi Senatani aseve SeiZleba sawarmos mier 

damfuZneblisgan qonebis SeZeniT ganxorcieldes, Tuki SeTanxmebulia, rom 

aqcionerma miRebuli TanxiT fuladi Senatani unda ganaxorcielos.340 erTi 

SexedviT, damoukidebel garigebaTa Sedegad sawarmos arafuladi Senatani 

kanoniT dadgenili wesis gverdis avliT gadaecema.

faruli arafuladi Senatanis winapiroba ar aris monawileTa ganzraxva, 

gverdi auaron SenatanisTvis gaTvaliswinebul moTxovnebs. Tumca auci-

lebelia Senatanis ganxorcielebamde damfuZnebelTa an damfuZnebelsa da 

sawarmos xelmZRvanelTa SeTanxmeba saboloo ekonomikur SedegTan dakav-

SirebiT, e.i. Tanxmoba imaze, rom fulad Senatans mogvianebiT sxva qoneba 

337  ix. BGHZ 110, 47, 63, 64; BGHZ 132, 133, 135, 136; BGHZ 155, 329, 331; BGH NZG 2006, 344; OLG Dussel-
dorf NJW-RR 1997, 485, 486; OLG Hamburg WM 1988, 579; OLG Koblenz AG 1988, 242, 244; Ulmer, Verdeckte 
Sacheinlagen im Aktien- und GmbH-Recht, ZHR 154 (1990), 128, 139 et seq.; Lutter, Verdeckte Leistungen und 
Kapitalschutz, FS Stiefel, 1987, 505, 511; igive, KK, § 66 Rn 32; Schmidt, Gesellschaftsrecht, 4. Aufl., 2002, § 
29 II 1; Hüffer AktG § 27 Rn 14; Röhricht, Großkom, § 27 Rn. 188, 189, 193 et seq.; Pentz, MüKo, § 27 Rn. 90.
338  Gesetz zur Umsetzung der Aktionärsrechterichtlinie 30.07.2009 (ARUG) kanoni aqcionerTa uflebe-
bis direqtivis implementaciis Sesaxeb.
339  mimoxilva da kritika ix. Bayer/Schmidt, Die Reform der Kapitalaufbringung bei der Aktiengesell-
schaft durch das ARUG ZGR 2009, 805 et seq.; Reymann, Die Neuerungen im Aktienrecht durch das ARUG � 
Unter besonderer Berücksichtigung der Neuregelungen zur Hauptversammlung und zur Kapitalaufbringung 
bei der AG (Teil 1), DNotZ 2009, 815 et seq.; igive, (Teil 2), DnotZ 2009 914, oficialuri dasabuTeba 
RegEnt. BT-Drucks. 16/11642.
340  BGHZ 28, 314, 319, 320; BGHZ 113, 335, 345; BGHZ 118, 83, 94; BGHZ 132, 133, 138; Pentz, MüKo, § 27 
Rn. 92.
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Caenacvleba.341 sasamarTlo praqtikasa da samecniero literaturaSi gabato-

nebuli azriT, SeTanxmebis arseboba ivaraudeba, Tuki fuladi da faruli 

arafuladi Senatanebis ganxorcielebas Soris arsebiTi da droiTi kavSi-

ria.342 kiTxvas, aris Tu ara arsebiTi kavSiri, pasuxi konkretuli saqmis gare-

moebebze dayrdnobiT unda gaeces.343 sasamarTlo praqtika aseve ar Camoya-

libebula vadasTan dakavSirebiT, romelic faruli arafuladi Senatanis 

prezufciis warmoSobas ganapirobebs.344 mkacri vadis dadgenas Tavad kanonm-

debelic mizanSeuwonlad miiCnevs, vinaidan aseTi SezRudva damrRvevTaTvis 

ioli samizne gaxdeboda. sasamarTloc xSirad iZulebuli iqneboda, arsebi-

Tad, faruli arafuladi Senatanis ganxorcielebisaTvis umoqmedod ecqira. 

Sesabamisad, kanonma axlo droiTi da arsebiTi kavSiris gamorkveva mTlianad 

sasamarTlo praqtikas gadauloca.345

swavleba faruli qonebrivi Senatanis Sesaxeb Cveulebriv samewarmeo 

garigebebze ar vrceldeba. yoveldRiuri biznesgarigebebi, rogorc wesi, 

arafuladi SenatanisTvis kanoniT gaTvaliswinebuli winapirobebis gverdis 

avlas ar emsaxureba. isini SesaZloa nebismier mesame pirTan ganxorcieldes, 

amitom, aqcionerisa da sazogadoebis urTierTkavSiridan gamomdinare, sa-

marTlebriv Sedegebs ar unda daeqvemdebaros.

faruli arafuladi Senatanis dadgenis SemTxvevaSi wesdebiT SeTanxmebu-

li fuladi Senatani, arsebiTad, ganuxorcieleblad miiCneva. Seusruleblad 

iTvleba damfuZneblis Sesabamisi valdebulebac. imavdroulad, ZalaSi rCe-

ba faruli arafuladi Senatanis gansaxorcieleblad dadebuli garigebebi. 

341  BGHZ 110, 47, 63; BGHZ 132, 133, 139, 140; Lutter, FS Stiefel, 505, 511; Henze, Zur Problematik der „ver-
deckten (verschleierten) Sacheinlage“ im Aktien- und GmbH-Recht ZHR 154 (1990) 105, 108 et seq.; Joost, 
Verdeckte Sacheinlagen, ZIP 1990, 549, 559; Ulmer, ZHR 154 (1990), 128, 139 et seq.; Pentz, MüKo, § 27, Rn. 
94; Hüffer, AktG, § 27 Rn. 15; Steinmetz, Die verschleierte Sacheinlage im Aktienrecht aus zivil- und strafrecht-
licher Sicht, 1990, 50;
342  BGHZ 125, 141, 143-144; BGHZ 132, 133, 139; BGHZ 152, 37, 43 et seq.; BGHZ 153, 107, 109; Henze, ZHR 
154 (1990), 105, 114; Mülbert, Das „Magische Dreieck der Barkapitalaufbringung“ Verdeckte Sachleistungen 
im GmbH- und Aktienrecht, ZHR 154 (1990), 145, 187 et seq.; Ulmer, ZHR 154 (1990), 128, 141; Hüffer, AktG, 
§ 27 Rn 16; Röhricht,Großkom, § 27 203; Pentz, MüKo, § 27 Rn. 96.
343  garemoebebze, romlebsac SesaZloa arsebiTi urTierTkavSiris prezumfcia daeyrdnos 
ix. Röhricht,Großkom, § 27 Rn 203; Pentz, MüKo § 27 Rn. 96; Priester, Kapitalaufbringung bei korrespondie-
renden Zahlungsvorgängen, ZIP 1991, 345, 349, 350.
344  yvelaze xSirad saxeldeba eqvsTviani vada. ix. mag., Ulmer, GmbHG Kommentar, § 5 Rn 171; or-
wliani Sueladi Mayer, NJW 1990, 2593, 2598; xuT wlamde Sualedi Henze, ZHR 154 (1990) 105, 113; 
urTierTkavSiris uaryofa rva Tveze meti Sualedis dros - BGHZ 152, 37, 43 et seq.; mimoxil-
va Noack, LMK 2003, 62; urTierTkavSris uaryofa sami wlis gasvlis SemTxvevaSi - BGHZ 132, 
141, 146; erTTviani Sualedis dros urTierTkavSiris prezumfcia - BGH NJW 2006, 1736, 1737.
345  Reg.Ent. MoMiG, BT-Drucks. 16/6140, 41.



kapitalis dacva saaqcio sazogadoebaSi

89

vfiqrobT, garigebaTa namdvilobis aRiarebiT kanonmdebeli samoqalaqo-sa-

marTlebrivi „garTulebebis“ Tavidan acilebas cdilobs da damfuZneblis 

pasuxismgeblobas wminda korporaciul-samarTlebriv elfers aniWebs.346 

sakanonmdeblo konstruqciis mixedviT, aqcioneri valdebulia sazo-

gadoebas fuladi da faruli Senatanebis RirebulebaTa Soris sxvaoba 

aunazRauros. Tuki faruli arafuladi Senatani sawarmos saregistracio 

ganacxadis Setanamde ganxorcielda, sxvaoba misi faqtobrivi Setanis momen-

tisaTvis dgindeba; sxva SemTxvevaSi ki gadamwyvetia RirebulebaTa Tanafar-

doba ganacxadis Setanis momentSi. pasuxismgeblobis moculobis dasadgenad 

fuladi Senatanis Tanxas akldeba faruli arafuladi Senatanis namdvili 

Rirebuleba. misi dadastureba ekisreba damfuZnebels, romelmac Senatani 

ganaxorciela.

saaqcio kanonmdebloba aseve uSvebs faruli arafuladi Senatanis „ga-

mosworebas“ (Heilung) sawarmos registraciis Semdeg. amisaTvis arafuladi 

Senatani wesdebaSi (aqcionerTa krebis mier miRebuli wesdebis cvlilebis 

gziT) unda aisaxos da misi Rirebuleba sawarmos xelmZRvanelebisa da da-

moukidebeli eqspertis mier Semowmdes.347 

VII. fuladi Senatanis faruli dabruneba

faruli arafuladi Senatanisagan unda ganvasxvavoT fuladi Senatanis fa-

ruli dabruneba.348 Senatanis faruli dabruneba, rogorc wesi, ganxorciele-

buli Senatanis xarjze damfuZneblisTvis Tanxis (mag., sesxis saxiT) micemaSi 

vlindeba. am SemTxvevaSi sawarmo damfuZneblisagan iRebs ara qonebas, aramed 

Tanxas, romelsac masve ubrunebs. faruli arafuladi Senatanis msgavsad, 

erTiani ekonomikuri mizani aqac ramdenime garigebis xarjze miiRweva. ori 

samarTlebrivi institutis msgavseba aris isic, rom moqmedebaTa „scenari“ 

monawileTa Soris Senatanis ganxorcielebamde unda iqnes SeTanxmebuli. 

346  2009 wlis reformamde farul arafulad SenatanTan dakavSirebuli valdebulebiTi 
da sanivTo garigebebi baTilad miiCneoda (AktG § 27 Abs. 3 Zveli redaqcia). Sesabamisad, 
aqcioners SeeZlo, vidnikaciis (BGB § 985) an usafuZvlo gamdidrebis (BGB §§ 812 Abs. 1; 818) 
safuZvlebidan gamomdinare, ukan daebrunebina gadacemuli qoneba an misi Sesabamisi Rire-
buleba (ix. Pentz, MüKo, § 27 Rn. 100, 101). 
347  Begr. Rechtsausschuss, BT-Drucks. 16/13098, 54; Bayer/Schmidt, ZGR 2009, 805, 829, 830.
348  AktG § 27 Abs. 6.
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Tanxmobis arseboba amjeradac ivaraudeba, Tuki Senatanis ganxorcielebasa 

da mis dabrunebas Soris arsebiTi da droiTi urTierTkavSiri arsebobs.349 

dabolos, yoveldRiuri samewarmeo garigebebi am SemTxvevaSic gamonaklisad 

miiCneva.350

Senatanis farul dabrunebasa da farul arafulad Senatans Soris ar-

sebul msgavsebaTa miuxedavad, isini mainc TvalSi sacemad gansxvavdeba 

erTmaneTisagan. faruli arafuladi Senatanis dros saaqcio sazogadoeba 

garkveul xelSesaxeb aqtivs iRebs. kapitalis dacvisTvis ki sakmarisia for-

maluri da faruli Senatanebis RirebulebaTa Soris sxvaobis anazRaureba. 

fuladi Senatanis faruli dabrunebisas Tanxas sawarmos valdebulebiT-sa-

marTlebrivi moTxovna enacvleba. misi srulfasovneba, umTavresad, damfuZ-

neblis gadaxdisunarianobazea damokidebuli. damfuZneblis arasaimedo ga-

daxdisunarianobis SemTxvevaSi sawarmo Senatans srulad ver ainazRaurebs.351 

xsenebul TaviseburebaTa gaTvaliswinebiT, fuladi Senatanis farul da-

brunebas gansxvavebuli samarTlebrivi Sedegebi ukavSirdeba. kerZod, aqcio-

nerma xelaxla unda gadaixados fuladi Senatanis mTliani Tanxa Tuki: (I) 

Senatanis dabrunebis faqti an Sesabamisi SeTanxmeba sawarmos dafuZnebis sa-

registracio ganacxadSi asaxuli ar aris da (II) fuladi Senatani srulfasova-

ni moTxovniT Canacvlebuli ar aris. srulfasovnebis erT-erTi kriteriumi 

aris sawarmos ufleba, aqcionerisgan nebismier dros moiTxovos valdbu-

lebis Sesruleba (mag., sesxis dabruneba). sanacvlod, moTxovnis arasrul-

fasovnebaze metyvelebs movalis gadaxdisuunaroba, sawarmos moTxovnis 

sawinaaRmdego Sesageblis arseboba, moTxovnis samarTlebrivi safuZvlis an 

odenobis Taobaze mxareTa SeuTanxmebloba da a.S. amdenad, sawarmos moTxo-

vna Senatanis alternativad mxolod maSin miiCneva, Tuki moTxovnis srulfa-

sovnebisa da informaciis sajaroobis principebi daculia. 

349  BGH, GmbHR 2008, 818; OLG Oldenburg, GmbHR 2007, 1043, 1046; OLG Hamburg, NZG 2007, 393, 
394,395. Bayer, Lutter/Hommelhoff, GmbHG Kommentar, § 19 Rn. 92.
350  Bayer, Lutter/Hommelhoff, GmbHG Kommentar, § 19 Rn. 92; Bayer/Schmidt, ZGR 2009, 805, 834; Haber-
sack, FS Priester, 157, 169.
351  Reg.Ent. BT-Drucks. 16/6140, 76; Bayer, Lutter/Hommelhoff, GmbHG Kommentar, § 19 Rn. 100; Gesell, 
Verdeckte Sacheinlage & Co. im Lichte des MoMiG, BB 2007, 2241, 2247; Maier-Reimer/Wenzel, Kapitalauf-
bringung in der GmbH nach dem MoMiG, ZIP 2008, 1449, 1453,1454; Bayer/Schmidt, ZGR 2009, 805, 837.
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VIII. postinkorporacia germaniis sakorporacio samarTalSi

arafuladi Senatanisadmi dadgenili moTxovnebis dacvis erT-erTi sa-

Sualeba aris postinkorporaciis samarTlebrivi institutic (ix. AktG § 52). 

SeiZleba iTqvas, rom igi korporaciis arsebobis sawyis etapze faruli ara-

fuladi Senatanis koncefciis Sinaarsobrivi gagrZlebaa.352 Tumca misgan 

gansxvavebiT, postinkorporaciis reJimis aucilebeli winapirobaa saaqcio 

sazogadoebis registracia. kanonmdeblis CanafiqriT, moCvenebiTi fuladi 

Senatanebis ganxorcieleba, Semdgom ki aqcionerTagan qonebis SeZena dauS-

vebelia ara marto dafuZnebis, aramed sawarmos arsebobis sawyis etapzec. 

dafuZnebis mimarT postinkorporaciis reJimiT dadgenili winapirobebis 

msgavsi moTxovnebi vrceldeba sawarmos mier aqcionerisagan qonebis SeZe-

naze dafuZnebidan ori wlis ganmavlobaSi. reJimi gamoiyeneba, Tuki sazoga-

doebam damfuZneblis an sawesdebo kapitalis 10%-ze metis mflobelisagan 

SeiZina qoneba, romlis fasi sawarmos sawesdebo kapitalis meaTeds aRema-

teba.353 muxlis miznisTvis ramdenime urTierTdakavSirebuli garigebac erT 

xelSekrulebad miiCneva. winaaRmdeg SemTxvevaSi, aTprocentiani zRurblis 

gverdis avla martivi iqneboda arsebiTad erTi garigebis safexurebad gan-

xorcielebiT.354

postinkorporaciul periodSi dadebuli xelSekrulebis namdvilobi-

saTvis aucilebelia garigebis werilobiTi forma, xelSekrulebis dadas-

tureba aqcionerTa krebis mier355 da misi registracia samewarmeo reestrSi. 

registraciamde aqcionersa da sawarmos Soris dadebuli xelSekruleba me-

ryevad baTilad iTvleba.356 xelSekrulebis ganmxilvel aqcionerTa krebas 

garigebis proeqtTan erTad unda waredginos sameTvalyureo sabWos daskvna. 

garda amis, postinkorporaciis periodSi dadebuli garigeba damoukidebeli 

eqspertis mierac unda Semowmdes.

352  ix. Pentz, MüKo AktG, § 52 Rn. 4, 5.
353  advili SesamCnevia meore direqtivis me-11 muxlis winapirobebTan Seusabamoba. evro-
puli direqtiva postinkorporaciis wesebs avrcelebs im xelSekrulebebzec, romelTa 
Rirebuleba korporaciis sawesdebo kapitalis Tanxis meaTeds aRwevs.
354  ix. Pentz, MüKo, § 52 Rn. 24.
355  saerTo krebis gadawyvetileba kvalificiur umravlesobas moiTxos (AktG § 52 Abs. 5).
356  meryevad baTili garigebis cnebis Sesaxeb ix. Wanturia, Sesavali saqarTvelos samoqa-
laqo samarTlis zogad nawilSi, 1997, 387, 388.
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meore direqtivis Sesabamis debulebaTa msgavsad,357 postinkorporaciis 

wesebi sawarmos Cveulebrivi saqmianobis farglebSi dadebul garigebaTa mi-

marT ar gamoiyeneba. am mxriv, kanoni sagangebod gamoyofs birJaze SeZenil 

qonebas, rac Rirebulebis dadgenis mowesrigebuli meqanizmisadmi kanonmde-

blis ndobis dadasturebaa.358 daSvebul SemTxvevebs ganekuTvneba sazogadoe-

bis mier qonebis SeZena iZulebiTi aRsrulebis procesSi (mag., saaRsrulebo 

auqcionze qonebis yidva). 

IX. sawesdebo kapitalis gazrda

germanul samarTalSi saaqcio sazogadoebis sawesdebo kapitalis Sena-

tanebiT gazrda kapitalis mozidvis damxmare saSualebad moiazreba.359 ami-

tom saaqcio kanoni krZalavs kapitalis gazrdas, Tuki saxsrebis mozidva 

ganuxorcielebeli Senatanebis xarjze jer kidev SesaZlebelia.360 SeuZle-

blobis mizezebi kapitalis gazrdis registraciis ganacxadSi sagangebod 

unda iyos miTiTebuli.361 

germaniis saaqcio samarTlis zogadi principis Tanaxmad, sawesdebo kapi-

tali axali aqciebis gamoSvebiT unda ganxorcieldes.362 aqciaTa nominalu-

ri Rirebulebis momatebiT kapitalis gazrda, rogorc wesi, akrZalulia.363 

SezRudvis ZiriTadi mizezi aris is, rom aqciebis maRali nominaluri Rire-

buleba aqciaTa realizacias arTulebs. Senatanis odenobis zrdam SesaZle-

belia wvrili aqcionerebic daazaralos.

357  ix. meore direqtivis me-11 muxlis me-3 nawili.
358  AktG § 52 Abs. 9; ix. aseve AktG § 33a Abs. 1. S. 1.
359  Peifer, MüKo, § 182 Rn. 58, Hüffer, AktG § 182 Rn 26.
360  AktG § 182 Abs. 4. amave debulebiT gamonaklisi daiSveba, Tuki Senatanebis ganuxorciele-
beli nawili umniSvnelo odenobisaa. 
361  AktG § 184 Abs. 1.
362  AktG § 182 Abs. 1.
363  gamonaklisi daSvebulia sakuTari saxsrebidan sawesdebo kapitalis gazrdis dros ga-
moTvlili Rirebulebis aqciebis SemTxvevaSi (accountable par, rechnerischer Wert) (AktG§ 207 Abs. 
2); daufaravi Senatanebis mqone aqciebis pirobebSi kapitalis gazrda mxolod nominalu-
ri Rirebulebis momatebiT xdeba; gamoTvlili Rirebulebis aqciebisTvis ki sawesdebo 
kapitalis cifri izrdeba (AktG § 215 Abs. 2). akrZalvis mizania daufaravi Senatanis mqone 
aqciis gaufasurebis Tavidan acileba (ZiriTadad, kaducirebis SemTxvevaSi aqciis reali-
zaciidan ufro mcire Tanxis miRebis safrTxis gamo (ix. AktG §§ 65 Abs. 3)) ix. Volhard, MüKo, § 
215 Rn. 8 et seq.
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sawarmos dafuZnebis procesSi sawesdebo kapitalis Seqmnaca da misi 

Semdgomi zrdac fulad da qonebriv SenatanTa ganxorcielebas gulisxmobs. 

monaTesave bunebisaa xsenebul RonisZiebasTan dakavSirebuli safrTxeebic, 

rac maT mimarT msgavsi SezRudvebis gamoyenebas amarTlebs. kerZod, sawar-

mos ekrZaleba axali aqciebis nominalur Rirebulebaze naklebad gacema; 

kapitalis zrdis Sesaxeb aqcionerTa gadawyvetilebaSi unda aisaxos Senata-

nebi da maT sanacvlod gacemul aqciaTa odenoba; dafuZnebis wesebis msgav-

sad, arafulad Senatans amjeradac damoukidebeli eqspertebi amowmeben.364 

kapitalis gazrdis kanonierebaze kontroli maregistrirebeli sasamarTlos 

prerogativaa. amocanis Sedegiani ganxorcielebisaTvis sazogadoebis xel-

mZRvanelebi, seregistracio ganacxadTan erTad, sasamarTlos warudgenen: 

kapitalis gazrdis Sesaxeb aqcionerTa gadawyvetilebebs, informacias aqcie-

bis SemZenTa vinaobisa da gadaxdili Senatanebis Sesaxeb, agreTve, arafuladi 

Senatanis Rirebulebisa da sawarmosTvis maTi gadacemis damadasturebel 

sabuTebs.365 kapitalis gazrdaze aseve vrceldeba faruli qonebrivi Senata-

nisa da fuladi Senatanis faruli dabrunebis wesebi366 (ix. zemoT).

sawesdebo kapitalis gazrda saaqcio sazogadoebis wesdebis cvlilebis 

safuZvelia. saaqcio kanonis sistematikidan gamomdinare wesdebis Secvla 

aqcionerTa kompetencias miekuTvneba. Tuki wesdeba gansxvavebul wesebs ar 

iTvalisiwnebs, igi kvalificiuri umravlesobiT367 unda iqnes miRebuli.368 

ramdenime saxis aqciaTa arsebobisas kapitalis gazrdam SesaZloa xelyos ama 

Tu im klasis qonebrivi uflebebi an sawarmoze maTi zegavlena Seasustos. 

amitom germanuli saaqcio kanonis mixedviT, xmis uflebis mqone aqciaTa 

TiToeuli klasis mflobelebma sawesdebo kapitalis zrdis Taobaze calke 

gadawyvetileba unda miiRon. maTi gadawyvetilebis mimarT aseve kvalifi-

ciuri umravlesobis moTxovna moqmedebs. amasTanave, evropuli samarTlis-

364  gamonaklisebis gaTvaliswinebiT, romlebic daSvebulia AktG 33a muxliT.
365  kanoni kapitalis gazrdis saregistracio process or nawliad yofs: Tavdapirvelad, 
sasamarTlo kapitalis gazrdis Sesaxeb aqcionerTa gadawyvetilebis registracias axdens. 
misi Semowmebis sagania kapitalis gazrdis dasaSveboba, saerTo krebis gadawyvetilebis 
kanonTan Sesabamisoba da arafuladi Senatanebis Sesatyvisoba (ekvivalenturoba) (ix. AktG 
§183). meore etapze registrirdeba kapitalis gazrdis ganxorcieleba. am SemTxvevaSi sasa-
marTlo amowmebs, axali aqciebis sanacvlod, Senatanebis Setanis kanonierebas. kapitalis 
gazrda ZalaSi meore etapis dasrulebiT Sedis (AktG§§ 188; 189).
366  AktG § 183 Abs. 2.
367  saerTo krebaze warmodgenili kapitalis sami meoTxedi ix. AktG § 182 Abs. 1.
368   Tuki kapitali privilegirebuli aqciebis gamocemiT izrdeba, wesdebiT dasaSvebia mxo-
lod am moTxovnis gamkacreba (ix. AktG § 182 Abs. 1).
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gan gansxvavebiT (ix. zemoT), aucilebeli ar aris, rom kapitalis dagegmili 

zrda ama Tu im klasis aqcionerTa uflebebs zRudavdes. miCneulia, rom 

kapitalis nebismieri cvlileba TavisTavad axdens gavlenas sxvadasxva aq-

cioneris urTierTgavlenis arsebul suraTze.369

kapitalis gazrdisas aqcionerebi axali aqciebis upiratesi Sesyidvis uf-

lebiT sargebloben. es ufleba aqcionerTa Tanasworuflebianobis370 dasaca-

vad mniSvnelovania. igi aqcioners SesaZleblobas aZlevs, Tavisi qonebrivi 

interesi daicvas da sawarmoSi gadawyvetilebis miRebis procesze gavle-

na SeinarCunos. korporaciis xelmZRvanelebi valdebulni arian, rom axal 

aqciaTa dadgenil fasad371 SeZena, upirvelesad, moqmed aqcionerebs SesTa-

vazon. SeTavazebis misaRebad maT, sul mcire, orkviriani vada mainc unda 

mieceT.

germanul samarTalSi upiratesi Sesyidvis uflebis dacva kanonis impe-

ratiuli moTxovnaa. uflebis mTliani an nawilobrivi gauqmeba dasaSvebia 

mxolod kapitalis gazrdis konkretuli RonisZiebis farglebSi. Tavad kano-

nis teqsti amisaTvis mxolod formalur winapirobebs adgens. kerZod, saer-

To krebis mier gadawyvetilebis miRebamde direqtorma aqcionerTa ufle-

bebis SezRudvis safuZveli werilobiT unda aRweros. kanonis teqstisagan 

gansxvavebiT, samarTlebriv praqtikasa da literaturaSi aRiarebulia, rom 

upiratesi Sesyidvis uflebis SezRudva an gauqmeba arsebiT moTxovnebsac 

unda pasuxobdes.372 vfiqrobT, rom aRniSnuli mosazreba debulebis ratio legis-

s marTebulad gamoxatavs. amaze upiratesi Sesyidvis uflebis mniSvneloba 

da misi SezRudvis sagamonakliso bunebac metyvelebs. rogorc vaxseneT, 

axali aqciebis Sesyidvis upiratesi ufleba mcire aqcionerTa dacvis mniS-

vnelovani instrumentia. amdenad, misi gauqmebisaTvis mxolod proceduru-

li (e.i. formaluri) moTxovnebiT dakmayofileba gaumarTlebeli iqneboda. 

upirtesi Sesyidvis uflebis SezRudvis aucilebel arsebiT winapirobas sa-

zogadoebis aRmatebuli interesis arseboba warmoadgens. saaqcio samarTali 

uSvebs msgavs „umcires borotebas“, Tuki sazogadoebis mosalodneli sarge-

369  Hüffer, AktG, § 182 Rn 18; Wiedemann, Großkom, § 182 Rn 48; Peifer, MüKo, § 182 Rn. 22.
370  AktG § 53a.
371   axali aqciebi gaicema nominaluri RirebulebiT, Tuki saerTo krebis gadawyvetileba 
ufro maRal fass iTvaliswinebs (ix. AktG § 182 Abs. 2).
372  BGHZ 125, 239, 244 (Deutsche Bank); BGHZ 136, 133, 136, 139 (Siemens/Nord); BGH NJW 2006, 371 (Man-
gusta/Commerzbank I); BGH NJW 2006, 374 (Mangsta/Commertbank II); ix. Peifer, MüKo, § 186 Rn. 72 et 
seq.; Hüffer, AktG, § 186 Rn. 25 et seq. 



kapitalis dacva saaqcio sazogadoebaSi

95

beli calkeul aqcionerTa uflebebis Sekvecas amarTlebs. Tumca uflebis 

SezRudva gaumarTlebelia, Tuki dasaxuli ekonomikuri mizani sxva goni-

vruli gziTac miiRweva.373

sawesdebo kapitalis Cveulebrivi gazrdisagan unda ganvasxvaoT kapitalis 

SeZenis sagangebo formebi: pirobiTi da nebadarTuli kapitali. ZiriTadad, 

isini kapitalis dacvis imave principebs eqvemdebareba, romlebsac sawesdebo 

kapitalis Cveulebrivi gazrdis procedura. amdenad, qvemoT kapitalis SeZe-

nis sagangebo formebis mxolod ZiriTad Taviseburebebs SevexebiT.

pirobiTi kapitalis maxasiaTebelia aqciebis gacemis SesaZlebloba mxo-

lod gansazRvruli pirobebis dadgomisas. pirobiTi kapitalis dasaSveb 

miznebs saaqcio kanoni amomwuravad adgens.374 misi zogadi amocanaa saaqcio 

ofciebisa da aqciebSi konvertirebadi fasiani qaRaldebidan gamomdinare 

uflebebis realizacia. kapitalis gamoyenebis yvelaze gavrcelebuli for-

mebia: konvertirebadi obligaciebis mflobelTa, dasaqmebulTa an sawarmos 

xelmZRvanelTaTvis aqciebis gadacema. kanoniT daSvebul farglebSi kapi-

talis gazrdis konkretuli winapirobebi saerTo krebis gadawyvetilebaSi 

unda aisaxos.375 bunebrivia, pirobiTi kapitalis Sesaxeb gadawyvetilebasa da 

mis registracias sazogadoebis sawesdebo kapitalis avtomaturi zrda ar 

mohyveba. sawesdebo kapitali izrdeba, Tuki saerTo krebis gadawyvetile-

baSi miTiTebuli piroba Sesrulda (mag., saaqcio ofciis mflobeli gamoiye-

nebs axali aqciebis miRebis uflebas) da aqciebi uflebamosil pirs gadaeca. 

aqciaTa gacemis aucilebeli winapirobaa aseve momavali aqcioneris mier 

SeTanxmebuli Senatanis srulyofili gadaxda. vinaidan pirobiT kapitals 

kanoniT dadgenili miznobrivi daniSnuleba aqvs, aqcionerTa upiratesi Se-

syidvis ufleba masze ar vrceldeba.

373  sawarmos interesis dasabuTeba saWiro ar aris, Tuki kapitalis gazrda fuladi Sena-
tanebiT xorcieldeba, axli kapitalis Tanxa sawesdebi kapitalis meaTeds ar aWarbebs da 
gasacemi aqciebis Rirebuleba sawarmos aqciaTa sabirJo fass Seesabameba (ix. AktG § 186 Abs. 
3). kanonmdeblis CanafiqriT, mcire odenobiT kapitalis zrdisas aqcionerebis interesi, 
arsebiTad, ar ziandeba. maT SeuZliaT birJaze aqciaTa SeZeniT TavianTi pirvandeli mdgo-
mareoba aRidginon. (ix. Gesetz über die kleine AG (kanoni mcire ss-Ta Sesaxeb) RegBegr. BT-Drucks. 
12/6721, 10, 11).
374  germaniis saaqcio kanoni amomwuravad CamoTvlis pirobiTi kapitalis gamoyenebis da-
saSveb miznebs (ix. AktG § 192 Abs. 1, 2).
375   korporaciis pirobiTi kapitalis saerTo nominaluri Rirebuleba sawesdebo kapitalis 
naxevars ar unda aWarbebdes. garda amisa, pirobiTi kapitalis is nawili, romelic xelmZ-
RvanelTa da daqiravebulTaTvis aqciaTa gadacemis mizniT iqmneba, sawesdebo kapitalis 
meaTeds ar unda aRematebodes (ix. AktG § 192 Abs. 3).
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nebadarTuli kapitali direqtorebisTvis axali aqciebis gamoSvebis ufle-

bamosilebis gadacemas gulisxmobs. saaqcio kanonis mixedviT,376 direqtore-

bisTvis uflebis miniWeba daiSveba ara umetes xuTi wlis vadiT.377 kanoniT 

SezRudulia nebadarTuli kapitalis odenobac, romelic sawesdebo kapita-

lis naxevars ar unda aWarbebdes. nebadarTuli kapitalis Sesaxeb uflebamo-

silebis gacema dasaSvebia wesdebiT an masSi cvlilebis SetaniT.378 Sesabami-

sad, uflebamosilebis gadacemis vadac dafuZnebis an wesdebaSi cvlilebis 

registraciidan aiTvleba. nebadarTuli kapitalis Sesaxeb gadawyvetileba, 

uflebamosilebis vadasTan erTad, kapitalis zRvrul odenobasac unda 

iTvaliswinebdes. aqcionerebs SeuZliaT nebadarTuli kapitali damatebiT 

SezRudvebsac dauqvemdebaron.379 nebadarTuli kapitalis Sesaxeb gadawyve-

tilebis farglebSi sawarmos xelmZRvanelebs ufleba aqvT, axali aqciebis 

gacemis dro da odenoba damoukideblad gansazRvron. maT mierve dgindeba 

aqciaTa gasacemi Tanxac. Tumca orive SemTxvevaSi mmarTvelTa gadawyveti-

leba sameTvalyureo sabWos Tanxobas saWiroebs. garda amisa, direqtorebs 

SeiZleba upiratesi Sesyidvis uflebis SezRudvis nebac daerToT. 

kapitalis gazrdis gansakuTrebul saxeobad moiazreba kapitalis gazr-

da sazogadoebis saxsrebidan. miuxedavad imisa, rom igi sawesdebo kapita-

lis realur zrdas iwvevs, kapitalis SeZenis RonisZiebebisagan arsebiTad 

gansxvavdeba. sakuTari saxsrebiT kapitalis gazrdisas korporaciis qonebas 

araferi emateba; ucvleli rCeba aqcionerTa uflebebic sawarmosa Tu danar-

Cen aqcionerTa mimarT.380 axali aqciebi avtomaturad, upiratesi Sesyidvis 

SeTavazebis gareSe, korporaciis aqcionerebze pro rata nawildeba.381 axali 

aqciebis gadanawilebaSi monawileoben sawarmos sakuTari aqciebic. amitom 

sazogadoeba sawesdebo kapitalTan sakuTari aqciebis Sefardebis kvalobaze 

axal aqciebs iRebs. aseTi midgoma aqcionerTa jgufebis urTierTgavlenis 

SenarCunebas emsaxureba.382 garda amisa, sakuTari aqciebis kapitalis gazrda-

376  AktG § 202 Abs. 1.
377  Hüffer, AktG, § 202 Rn. 11.
378  saaqcio kanoni gadawyvetilebis misaRebad amjeradac kvalificiur umravlesobas moi-
Txovs (warmodgenili xmebis sami meoTxedi) ix. AktG § 202 Abs. 2.
379  magaliTad, daadginon axal aqciaTaAumciresi gasacemi fasi, maTgan gamomdinare ufle-
bebis moculoba da maTi gacemis sxva winapirobebi (ix. AktG § 204 Abs.1). 
380  ix. AktG § 216 Abs. 1.
381  Tanafardobis gansazRvrisas mxedvelobaSi miiReba aqciis sawesdebo kapitalSi monawi-
leoba da ara Setanili Senatanis sawesdebo kapitalTan Sefardeba. mxolod amgvarad aris 
SesaZlebeli aqcionerTa Soris urTierTgavlenis status quo-s SenarCuneba.
382  Hüffer, AktG, § 216 Rn. 2.



kapitalis dacva saaqcio sazogadoebaSi

97

Si monawileoba usafrTxoa kapitalis SenarCunebis mxrivac, vinaidan sawar-

mos qonebriv mdgomareobas gauareseba ar emuqreba. bunebrivia, sakuTari 

aqciebidan gamomdinare, sazogadoebas arc xmis da arc qonebrivi uflebebi 

ar warmoeSoba.

sazogadoebis saxsrebiT kapitalis gazrda, wliuri balansis Tvalsazri-

siT, sakuTari kapitalis nawilis sawesdebo kapitalSi gadataniT xorciel-

deba. Sesabamisad, igi gavlenas mxolod sawarmos balansis pasivis struq-

turaze axdens.383 kapitalis dacvis mizniT saaqcio sazogadoebis qonebiT 

sawesdebo kapitalis gazrda SesaZloa mxolod Tavisufali saxsrebiT.384 

Tavisufali qoneba am SemTxvevaSi ganimarteba, rogorc sawarmos aqtivi ka-

noniT an wesdebiT dadgenili SeboWili rezervis, mimdinare zaralisa da 

zaralis naSTis gamoklebiT.385 

sawarmos qonebiT aqciaTa raodenobis gazrdis kvalobaze, rogorc wesi, 

calkeuli aqciis sabirJo fasic mcirdeba. amis gamo, RonisZiebis ekono-

mikuri mizani SesaZloa aqciaTa likvidurobis xelSewyoba iyos. kapitalis 

gazrdis farglebSi Seqmnili axali aqciebis gacema dividendebis ganawilebis 

xelsayreli alternativac aris. aqcionerebi iReben likvidur aqtivs sawar-

mos qonebis Semcirebis gareSe.386 

X. kapitalis dacva sawesdebo kapitalis Semcirebis dros

kapitalis SenarCunebis kuTxiT sawesdebo kapitalis Semcireba ufro 

mtkivneuli procesia, vidre misi gazrda. sawesdebo kapitalis Semcirebis 

Sedegad qoneba, romelic saaqcio-samarTlebrivi dacvis mkacr wesebs eqvem-

debareba (AktG §§ 57, 71 ix. zemoT), boWvisagan Tavisufldeba. igi SeiZleba 

383  samarTlebrivi bunebis ganmartebisTvis ix. Hirte, Großkom, § 207 Rn. 32; Volhard, MüKo, § 207 
Rn. 1.; Veil, Schmidt/Lutter, AktG, Kommentar, § 207 Rn. 2; Fett/Spiering, Typische Probleme bei der Kapitaler-
höhung aus Gesellschaftsmitteln, NZG 2002, 358, 359, 360.
384  sakuTari saxsrebiT sawesdebo kapitalis gazrdas safuZvlad SeiZleba daedos bolo 
wliuri balansi an sagangebod Sedgenili kapitalis zrdis balansi. orive SemTxvevaSi 
kapitalis zrdis gadawyvetilebis registraciis momentisaTvis balansis Sedgenis dRidan 
rva Tveze meti ar unda iyos gasuli (AktG § 209 Abs. 1, 2).
385  AktG § 208 Abs. 1, 2.
386  sakuTari saxsrebiT sawesdebo kapitalis gzrdis SesaZlo miznebze ix. Hirte, Großkom, § 
207 Rn. 35 et seq.; Hüffer, AktG § 207 Rn. 4; Volhard , MüKo, § 207 Rn. 3; Veil, Schmidt/Lutter, AktG, Kommen-
tar, § 207 Rn. 23.
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aqcionerebze gasanawileblad iqnes gamoyenebul, amdenad, potenciurad, 

sawarmos sabalanso mogebis (Bilanzgewinn) nawilia. 

germanuli saaqcio samarTali sawesdebo kapitalis Semcirebis or Ziri-

Tad saxes icnobs: Cveulebrivsa da gamartivebuls. sawesdebo kapitalis Sem-

cirebis sagangebo formaa aqciebis amortizacia.

1. sawesdebo kapitalis Cveulebrivi Semcireba 

kapitalis Semcirebis gadawyvetileba wesdebis cvlilebis safuZvelia. 

amitom misi miRebis uflebamosileba aqcionerebs ekuTvniT. aqcionerTa 

saerTo krebas SeuZlia kapitalis Cveulebrivi Semcireba nebismier mizans 

daukavSiros. dasaxuli miznis aRniSvna gadawyvetilebis namdvilobisaTvis 

winapirobas qmnis, Tumca miznis dasabuTeba aucilebeli ar aris.387 Sesaba-

misad, gadawyvetilebaSi misi miTiTebis moTxovna, umTavresad, informaciis 

sajaroobis saWiroebiT aris nakarnaxevi. 

aqcionerTa krebis gadawyvetileba saerTo krebaSi monawile kapitalis 

sami meoTxedis TanxmobiT miiReba. Tuki xmis uflebiT aRWurvili aqcie-

bi klasebad aris dayofili, gadawyvetilebis namdvilobisaTvis TiToeuli 

klasis aqcionerTa sagangebo Tanxmobac aucilebelia. kapitalis Semcireba 

ZalaSi krebis gadawyvetilebis samewarmoo reestrSi registraciiT Sedis. 

kapitalis Semcirebis ZiriTadi meTodi aris aqciebis nominaluri Rirebu-

lebis cvlileba. Tuki korporacia gamoTvlili Rirebulebis aqciebs uSvebs, 

sakmarisia mxolod sawesdebo kapitalis cifris cvlileba. gasaTvaliswine-

belia, rom saaqcio kanoniT, aqciis umciresi Rirebuleba erT evros udris. 

aseve dauSvebelia misi wiladebiT gansazRvrac (mag., 1,5 evro, ix. AktG § 8 II, III). 

Tuki ZiriTadi formiT kapitalis cvlileba kanonis aRniSnul moTxovnebs 

ar Seesabameba, alternatiul an damatebiT saSualebad aqciaTa gaerTianeba 

gamoiyeneba. 

387  BGHZ 138, 71; OLG Schleswig AG 2004, 155, 156; Bachner, MüKo, § 222 Rn. 25; Hüffer, AktG, § 222 Rn. 
14; Terbrack, Kapitalherabsetzende Maßnahmen bei Aktiengesellschaften, RNotZ 2003, 89; sawinaaRm-
dego Sexeduleba LG Dresden DB 1995, 1905; OLG Dresden ZIP 1996, 1780; Hirte, Anmerkung zu OLG 
Dresden, Urteil v. 18.9.1996 - 12 U 1727/95 EWiR 1997, 195; Lutter, Zur inhaltlichen Begründung von Mehr-
heitsentscheidungen, ZGR 1981, 171, 180; Wiedemann, Rechtsethische Maßstäbe im Unternehmens- und 
Gesellschaftsrecht,ZGR, 1980, 147, 157.
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sawesdebo kapitalis Semcireba sawarmos arsebul kreditorTa interesebs 

uqmnis safrTxes. saaqcio sazogadoebas SeuZlia gamoTavisuflebuli Tan-

xebi sabalanso mogebaSi gaiTvaliswinos da aqcionerebze gaanawilos. aseT 

safrTxes kanoni kreditorTa sagangebo uflebebis dadgeniT pasuxobs.388 ke-

rZod, kreditorebs SeuZliaT sawarmos TavianTi moTxovnebis uzrunvelyo-

fa mosTxovon.389 uzrunvelyofis SeTavazebis gareSe390 korporacias aqcio-

nerebisTvis qonebis ganawileba ar SeuZlia. garda amisa, qonebis ganawileba 

ikrZaleba kapitalis Semcirebis registraciis Sesaxeb informaciis gamoqvey-

nebidan391 eqvsi Tvis manZilze. 

2. sawesdebo kapitalis gamartivebuli Semcireba 

gamartivebuli gza mxolod sawarmos damdgari an mosalodneli zaralis 

dafarvis an Tanxebis kapitalur rezervebSi gadatanisTvis gamoiyeneba. amde-

nad, saaqcio sazogadoebas kapitalis gamartivebuli Semcireba ekrZaleba, 

Tuki is zaralis dasafaravad Tavisufal saxsrebs jerac flobs.392 Tuki 

mosalodneli zarali ar dadga, kapitalis Semcirebis Tanxa kapitalur re-

zervs emateba.393 

kapitalis gamartivebuli Semcirebis Tavisebureba kreditorTa dacvis 

SesustebaSi gamoixateba. kerZod, kreditorebs sawarmosagan uzrunvelyofis 

moTxovnis ufleba ar gaaCniaT. finansur gasaWirSi myof sawarmosTvis TiTq-

mis SeuZlebelia yvela uflebamosili kreditoris saTanado uzrunvelyofa. 

amitom uzrunvelyofis valdebuleba kapitalis gamartivebuli Semcirebis 
388  AktG § 225.
389   uzrunvelyofis moTxovnis ufleba aqvT kreditorebs, romelTa moTxovnis samarT-
lebrivi safuZveli (mag., xelSekrulebis dadeba da deliqtis ganxorcieleba) kapitalis 
Semcirebis Sesaxeb aqcionerTa gadawyvetilebis registraciis gamoqveynebamde warmoiSva. 
sanivTo uflebebisTvis kreditors uzrunvelyofis moTxovnis ufleba ar eniWebaT. amis 
mizezed maTi universaluri buneba unda miviCnioT (ix. Oechsler in MüKo AktG § 225 Rn 5); moT-
xovnis uzrunvelyofis saWiroeba arc maSin arsebobs, roca kreditors gakotrebis pro-
cesSi upiratesi dakmayofilebis ufleba aqvs (AktG § 225 Abs. 1).
390   ZiriTadad, dasaSvebia mxolod qonebrivi (realuri) uzrunvelyofis formebi (ix. BGB § 
232 Abs. 1); ix. Hüffer, AktG, § 229 Rn. 13; Rittner, Die Sicherheitsleistung bei der ordentlichen Kapitalherab-
setzung, FS Oppenhoff, 1985, 317, 319; ukidures SemTxvevaSi dasaSvebia gadaxdisunariani piris 
Tavdebobac (BGB § 232 Abs. 2).
391  gamoqveynebis (Bekanntmachung) cnebisaTvis ix. HGB § 10.
392   Tavisufal saxsrebSi igulisxmeba Tanxebi, romlebic sawesdebo kapitalisa da saval-
debulo (SeboWili) rezervebis jams aRemateba (ix. AktG § 229 Abs. 2).
393  AktG § 232.
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instituts azrs daukargavda.394 gasaWirSi myofi sawarmos gadaxdisunaria-

nobis SenarCunebisa da ganmtkicebisTvis kanoni sxva saSualebebs mimarTavs. 

kerZod: akrZalulia gamoTavisuflebuli Tanxis aqcionerebze ganawileba; 

aseve dauSvebelia mis xarjze aqcioneris ganTavisufleba Senatanis valde-

bulebisagan. gamartivebuli kapitalis SemcirebiT warmoSobili saxsrebi 

mxolod zaralis dasfaravad gamoiyeneba an SeboWil rezervSi miemarTeba. 

mogebis ganawilebis ufleba sawarmos mxolod mas Semdeg eniWeba, roca Se-

boWil rezervs savaldebulo minimumamde395 Seavsebs. garda amisa, wliuri di-

videndis odenoba sawesdebo kapitals SeiZleba oTxi procentiT aWarbebdes, 

mxolod mimdinare da ori momdevno sameurneo wlis Semdeg.396 

sawesdebo kapitalis gamartivebuli Semcirebis mTavari daniSnuleba 

sawarmos sabalanso zaralebisgan ganTavisuflebaa. Tumca zaralis aR-

mofxvra kapitalis minimalur niSnulamde daweviT yovelTvis rodia SesaZ-

lebeli.397

magaliTi:

aqtivi pasivi

70.000 evro
sawesdebo kapitali: 60.000 evro

zarali: 20.000 (-) evro

valdebulebebi - 30.000 evro

70.000 evro 70.000 evro

rogorc vxedavT, sabalanso zaralis aRmosafxvrelad saWiroa sawesdebo 

kapitalis 40.000-mde Semcireba. germanuli saaqcio kanoniT ki, ss-is sawes-

debo kapitalis umciresi odenoba 50.000 evros udris. am sirTulis Tavi-

dan asacileblad, kanoni uSvebs sawesdebo kapitalis minimalur odenobaze 

metad Semcirebas, Tuki amas kapitalis imavdrouli gazrdis gadawyvetileba 

mohyveba.398 am SemTxvevaSi kapitalis gazrda mxolod fuladi SenatanebiT 

394  ix. Terbrack, DNotZ 2003, 89, 91, 100.
395   SeboWili rezervis savaldebulo minimumi sawesdebo kapitalis meaTeds udris (ix. AktG 
§ 152 Abs. 2)
396  AktG § 233 Abs. 2.; gamonaklisi daiSveba, Tuki sawarmos kreditorTa moTxovnebi dakmayo-
filebuli an uzrunvelyofilia.
397  ix. Hüffer, AktG, § 228 Rn. 1; Terbrack, DNotZ 2003, 89, 99, 100.
398   sawesdebo kapitalis Semcirebisa da gazrdis erTdrouli ganxorcieleba dasaSvebia 
kapitalis rogorc Cveulebrivi, aseve gamartivebuli Semcirebisas ix. AktG §§ 228; 229 Abs. 2.
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daiSveba. amasTanave, aucilebelia orive gadawyvetilebisa da kapitalis ga-

zrdis faqtis samewarmeo reestrSi registracia momdevno eqvsi Tvis vadaSi. 

winaaRmdeg SemTxvevaSi, gadawyvetilebebi baTilad miiCneva.

3. aqciebis amortizacia, rogorc  

sawesdebo kapitalis Semcirebis damatebiTi forma

kapitalis Semcireba dasaSvebia aqciaTa amortizaciiTac. igi kvlav 

Cveulebrivi an gamartivebuli wesiT xorcieldeba. amortizaciis dros 

kapitalis cvlileba yvela aqcias ar exeba. RonisZiebis mizani mxolod 

ama Tu im aqciis da masTan dakavSirebuli uflebebis gauqmebaa. SeiZleba 

iTqvas, rom sawesdebo kapitalis Semcireba aqciaTa amortizaciis mxolod 

Tanmdevi Sedegia. gauqmebuli aqciis sanacvlod aqcionerTa kompensaciis 

Tanxaze kanoni arafers ambobs. Tumca samarTlis literaturaSi aRiare-

bulia aqciaTa samarTliani fasis, e.i. ekonomikuri ekvivalentis, gadaxdis 

principi. 

aqciaTa amortizacia nebadarTulia, Tuki igi Tavdapirvel wesdebSia 

gaTvaliswinebuli an daSvebuli wesdebis cvlilebiT. samewarmeo reestrSi 

wesdebis cvlileba amortizebad aqciaTa ganTavsebamde unda iqnes regis-

trirebuli.399 amis gamo, aqciis amortizaciaze misi mflobelis Tanxmoba 

saWiro ar aris.400 ragistraciis monacemTa meSveobiT momavalma aqcionerma 

Tavad unda gadawyvitos, surs Tu ara amortizebadi aqciis SeZena. gacemu-

li aqciebisgan gansxvavebiT, sawesdebo debulebis ararseboba sawarmos mier 

sakuTari aqciebis amortizebas xels ar uSlis. 

Tuki amortizaciis sakiTxs wesdeba amomwuravad awesrigebs, saerTo kre-

bis gadawyvetileba saWiro aRar aris. aseT SemTxvevaSi wesdebis danawess 

direqtorebi aRasruleben.401 Tuki wesdeba amortizaciis pirobebs ar gan-

sazRvravs, saerTi krebis gadawyvetileba iseve umravlesobiT miiReba, 

399  garda im SemTxvevisa, roca aqcioneri aqciis amortizacias eTanxmeba Marsch-Barner, Spind-
ler/Stilz, AktG Kommentar, § 237 Rn. 10; Hüffer, AktG, § 237 Rn. 8.
400  literaturaSi gabatonebuli mosazrebiT, Tuki aqciis amortizaciis SesaZlebloba wes-
debiT dadgenilia ar aris, igi dasaSvebia aqcioneris TanxmobiT; ix, Hüffer, AktG, § 237 Rn. 
8; Terbrack, RNotZ 2003, 89, 109; gansx. azri Henn, Handbuch des Aktienrechts, 7. Aufl. 2002, Rn. 1327.
401  ix. Marsch-Barner, Spindler/Stilz, AktG Kommentar, § 237 Rn. 11; Terbrack RNotZ 2003, 89, 110; Hüffer, 
AktG, § 237 Rn. 10.
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rogorc Cveulebrivi kapitalis Semcirebisas. kapitalis Semcirebis wesebi 

kreditorTa mimarTac gamoiyeneba; sawarmo valdebulia, maT moTxovnaTa 

uzrunvelyofa SesTavazos. am valdebulebis Sesrulebamde dauSvebelia 

kapitalis Semcirebis Tanxis ganawileba an aqcionerebis Senatanis valde-

bulebisagan ganTavisufleba; aseve, sawarmos qonebis ganawilebis eqvsTviani 

SezRudvac daculi unda iyos. 

saerTo krebis gadawyvetilebaSi aqciebis amortizaciis mizani aisaxeba. 

literaturaSi miCneulia, rom amortizacia korporaciis interesiT unda 

iqnes dasabuTebuli.402 praqtikaSi, aqciaTa amortizacia xSirad aqcionerTa 

struqturaze zegavlenisTvis gamoiyeneba.403 aseTi miswrafeba urTierTda-

kavSirebul pirTa viwro wris xelT arsebuli korporaciebisTvis ucxo ar 

aris. garda amisa, igi SeiZleba gamoyenebul iqnes rezervebSi Tanxis gadata-

nis, aqcionerTaTvis Senatanis dabrunebis an aqciaTa romelime klasis gau-

qmebisTvis. 

garkveuli winapirobebis arsebobisas aqciaTa gamartivebuli amortiza-

ciac daiSveba. martivi forma saerTo krebis mier kvalificiuri umravle-

sobiT gadawyvetilebis miRebas ar saWiroebs. krditorTa da aqcionerTa 

dacvac Sesustebulia; kanoni aqciaTa sxvadasxva klasis mesakuTreTa sagan-

gebo Tanxmobas ar iTxovs; kreditorebs ki ufleba ar aqvT, sawarmosgan 

moTxovnebis uzrunvelyofa miiRon. 

gamartivebuli proceduris farglebSi kreditorTa da aqcionerTa dac-

vis Sesusteba damatebiTi SezRudvebis aucileblobas warmoSobs. amitom aq-

ciaTa gamartivebuli gauqmeba exeba mxolod im aqciebs, romelTa Senatanic 

srulad aris gadaxdili. garda amisa, aucilebelia Semdeg pirobaTagan erT-

erTis asreboba: (I) aqcioneris uari amortizaciis sanacvlo kompensaciaze, 

(II) sawarmos unari, aqciaTa gauqmebis xarjebi sawarmos Tavisufali saxs-

rebiT dafaros, (III) amortizaciis ganxorcieleba gamoTvliTi Rirebulebis 

aqciebis gauqmebiT sawesdebo kapitalis Semcirebis gareSe.404

aqciaTa gamartivebuli gauqmebisas kapitalis dacva, ZiriTadad, saba-

lanso RonisZiebebiT Semoifargleba. saxeldobr, gauqmebul aqciaTa nomina-

402  Marsch-Barner, Spindler/Stilz, AktG Kommentar, § 237 Rn. 15; Hüffer, AktG § 237 Rn. 16.
403  ix. Lutter, Die kleine Aktiengesellschaft – ein Angebot an die Praxis, FS Vieregge, 1995, 603, 615; Hüffer, 
AktG § 237 Rn. 4.
404  aqciebi uqmdeba, xolo sawesdebo kapitalis cifri ucvleli rCeba, riTac TiToeuli 
aqciis gamoTvlili Rirebuleba izrdeba.
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luri Rirebuleba sawesdebo kapitalidan kapitalis rezervSi gadaedineba. 

kapitalis rezervi ki, rogorc aRvniSneT, SeboWili qonebrivi rezervia405 

(ix. zemoT).

XI. sakuTari aqciebis SeZena germaniis saaqcio samarTalSi

1. sakuTari aqciebis SeZenis zogadi akrZalva da gamonaklisebi 

akrZalvidan

„qviT naSeni saxli mis Semadgenel qvad ver iqceva, sazogadoebac ver iqne-

ba sakuTari Tavis mowile“406 – es fraza cxadyofs, rom germaniis samarTle-

brivi tradicia sawarmos mier sakuTari aqciebis SeZenas iuridiul anomaliad 

afasebs. cnebiT SeuTavseblobasTan erTad, sakuTari aqciebis gamosyidvas 

Tan axlavs riskebi rogorc kreditorTa, aseve aqcionerTaTvis. sazogadoe-

bis mier sakuTari aqciebis floba organoTa kompetenciis aRrevis saSiSroe-

basTan aris dakavSirebuli. amgvari aqciebidan gamomdinare xmis uflebiT 

direqtorebs SeuZliaT aqcionerTa gadawyvetilebebze zegavlena moaxdinon. 

igive safrTxe warmoiSoba, roca sawarmo sakuTar aqciebs direqtorebs an 

dakavSirebul pirebs gadascems.407 garda amisa, sakuTari aqciebis gamosyid-

va saaqcio sazogadoebis qonebasac amcirebs. gamosyidvis fasis sanacvlod, 

sazogadoeba arafers iRebs, rameTu sakuTari aqcia misTvis srulfasovani 

aqtivi ar aris, igi mxolod sazogadoebis qonebaSi misave monawileobas ga-

nasaxierebs.408 bunebrivia, sakuTari aqciebis gasxvisebiT sargeblis miReba 

SesaZlebelia. Tumca am SemTxvevaSic aqciebis fasi sawarmos danarCeni qone-

bisa da gudvilis xarjze yalibdeba.409 

405  kapitalis rezervis gamoyenebis wesi ix. AktG § 150 Abs. 3, 4.
406  Ritter, AktG, 2. Aufl. 1939 § 65 Anm. 3; ix. aseve Bezzenberger, Schmidt/Lutter, AktG, § 71 Rn. 5.
407  Raiser/Veil, Recht der Kapitalgesellschaften, 5. Auf., 2010, § 19 Rn. 15.
408  Bezzenberger, Erwerb eigener Aktien durch die AG, Rn. 54; Thiel, Wirtschaftsgüter ohne Wert: Die eigenen 
Anteile der Kapitalgesellschaft, FS L. Schmidt, 1993, 569, 570; Cahn, Kapitalerhalung im Konzern, 1998, 151; 
igive, Eigene Aktien und gegenseitige Beteiligungen, Bayer/Habersack, Aktienrecht im Wandel, 2007, 763, 
767. 
409  sawarmos aqciaTa an qonebis SemZenisTvis sakuTar aqciebs Rirebuleba ar gaaCnia. 
Sesabamisad, isini arc nasyidobis fasis nawils ganasaxiereben. damoukidebeli Rirebule-
bis arqonis gamo, sawarmos qonebis myidvelisTvis sakuTari aqciebi uinteresoa. sawarmos 
sxva danarCen aqciaTa SeZenisas ki myidvelze sakuTari aqciebidan gamomdinare uflebebic 
gadadis (ix. Bezzenberger, Erwerb eigener Aktien durch die AG, Rn. 58; Cahn, Bayer/Habersack, 768; Thiel, 
FS L. Schmidt, 569, 571).
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miuxedavad aRniSnuli Taviseburebisa, sakuTari aqciebis SeZena moqnili 

finansuri instrumentia, romelsac sawarmosTvis dadebiTi ekonomikuri Se-

degis motana SeeuZlia. igi gansakuTrebiT mniSvnelovania ganviTarebuli fi-

nansuri bazris mqone qveynebSi. aSS-is fasiani qaRaldebis komisiis kvlevebis 

mixedviT, aqciaTa gamosyidva maTi kursis aRmasvlas ganapirobebs. krizisul 

viTarebaSi ki misi vardnis SeCerebas uwyobs xels.410 amis mizezi e.w. signalis 

efeqtia (signaling), romelsac sazogadoebis mier aqciaTa gamosyidvas miawe-

ren. misi mizani im informaciis naklebobis aRmofxvraa, romelic aqciaTa 

kursis adekvaturi gansazRvrisTvis aris mniSvnelovani. kerZod, sakuTar 

aqciebSi investirebiT sawarmos mmarTveloba bazris monawileebs mianiSnebs, 

rom aqciaTa dabali kursi maTi arasrulyofili informirebulobis Sedegia. 

amis gamo, sawarmos aqciebis namdvil Rirebulebas, romelic sabirJo kurss 

aRemateba, bazari jer ver aRiqvams. saaqcio sazogadoebis daintereseba 

sakuTari aqciebiT bazris sxva monawileebs safuZvels aZlevs iavaraudon, 

rom ukeT informirebuli menejmenti kursis sasikeTo ganviTarebas elo-

deba. bazris msgavs fsiqologiur stimulirebas SeuZlia aqciebisadmi sxva 

investorebis ineteresic gazardos.411 

aqciaTa gamosyidva e.w. „mtruli dapatronebis“ (hostile takeover) sawinaaRm-

dego saSualebac aris.412 „mtruli dapatronebis“ mosurne cdilobs, sawar-

mos aqciaTa umravlesoba menejmentisagan damoukideblad SeiZinos. ganzrax-

vis ganxorcielebas, rogorc wesi, sawarmos xelmZRvanelobis cvlilebac 

mohyveba.413 sawarmos mier aqciebis sapasuxo gamosyidva xelmisawvdom aqciaTa 

moculobas amcirebs. rogorc aRvniSneT, aqciaTa gamosyidva aqciaTa kur-

sis zrdasac uwyobs xels. msgavs pirobebSi ki sawarmos dapatronebisTvis 

410  ix. Benckendorff, Erwerb eigener Aktien im deutschen und US-amerikanischen Recht, 1998, 56 et seq.; 
Ochseler, MüKo, § 71 Rn. 1; Cahn, Bayer/Habersack, Aktienrecht im Wandel, 763, 770.
411  ix. Kopp, Erwerb eigener Aktien, 1996, 46 et seq.; Benckendorff, Erwerb eigener Aktien im deutschen und 
US-amerikanischen Recht, 58; Johansen-Roth, Der Erwerb eigener Aktien, 2001, 31; Cahn, Bayer/Habersack, 
770; Escher-Weingart/Kübler, Erwerb eigener Aktien – Deutsche Reformbedürfnisse und europäische Fes-
seln?, ZHR 162, 1998, 537, 554; Ochseler, MüKo, § 71 Rn. 1 et seq.; Berrar/Schnorbus, Rückkauf eigener Aktien 
und Übernahmerecht, ZGR 2003, 59, 100 et seq.
412  Ochseler, MüKo, AktG § 71 Rn. 2; Cahn, Aktienrecht im Wandel, 763, 772; Kopp, Erwerb eigener Aktien, 
41 et seq.; Bezzenberger, Ewerb eigener Aktien durch die AG, Rn. 77; Benckendorff, Erwerb eigener Aktien 
im deutschen und US-amerikanischen Recht, 60 et seq.; Fried, Insider Signaling and Insider Trading with Re-
purchse Tender Offers, 67 Chicago University Law Review, 2000, 421, 422; Berrar/Schnorbus Rückkauf eigener 
Aktien und Übernahmerecht, ZGR 2003, 59, 100 et seq.; mtruli, pirobiTad, ewodeba korporaciis 
aqciaTa sakontrolo paketis SeZenas calkeuli aqcioneris mier, sawarmos menejmentis 
informirebisa da transaqciis maTTan SeTanxmebis gareSe.
413  Ochseler, MüKo, § 71 Rn. 2.
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savaraudo danaxarjic imatebs.414 mowinaaRmdege mxaris ganzraxva sawarmoSi 

arsebuli sakuTari aqciebis xelaxali ganTavsebiTac SeiZleba Seferxdes, 

ramdenadac igi kontrolis mopovebisTvis aucilebel aqciaTa raodenobas 

zrdis.415 

sakuTari aqciebis marags „moqnil saaqcio kapitalsac“ uwodeben.416 

igulisxmeba, rom igi sawesdebo kapitalis gazrdis alternativas qm-

nis. igi aadvilebs axali investorebis mozidvas, sawarmoTa SeZenis (M&A) 

ganxorcielebas,417 agreTve, sawarmos kapitalSi dasaqmebulTa monawileobis 

uzrunvelyofas.418

sawarmos mier aqciaTa gamosyidva aqcioners saSualebas aZlevs, sazoga-

doeba datovos. msgavsi SesaZlebloba gansakuTrebiT mniSvnelovania sawar-

moebisTvis, romelTa aqciebic sabirJo vaWrobaSi ar monawileobs. sawarmos 

mier aqciaTa gamosyidva im aqcionerTa interessac pasuxobs, romlebsac aq-

ciebis SeZena Tavad ar SeuZliaT, axali aqcioneris SemosvlaSi ki safrTxes 

xedaven. sakuTar aqciaTa gamosyidva aqcionerTa dapirispirebul jgufebs 

Soris konfliqtis aRmofxvris erT-erT gzadac ganixileba.419 

aqciebis gamosyidva aqcionerTa kontrolis uflebebzec axdens gavlenas. 

kerZod, aqciaTa raodenobis SemcirebiT izrdeba darCenil aqcionerTa ga-

vlena gadawyvetilebaTa miRebaze. Tumca xsenebuli efeqti SedarebiT umniS-

vneloa, Tuki aqcionerTa struqtura Zalze danawevrebulia. 

dabolos, sakuTar aqciaTa SeZena dividendis alternativaa.420 dividendis 

ganawilebiT TiToeul aqciaSi gamoxatuli sawarmos Rirebuleba mcirdeba. 

sawarmos mier sakuTar aqciaTa gamosyidva ki am mxriv usafrTxoa, radgan 

414  Fried, 67 Chicago University Law Review, 2000, 421, 436.
415  Cahn, Bayer/Habersack, Aktienrecht im Wandel, 763, 772.
416  Cahn, Bayer/Habersack, Aktienrecht im Wandel, 763, 769; Hirsch, Der Erwerb eigener Aktien nach dem 
KonTraG, 2004, 43; Lüken, Erwerb eigener Aktien nach §§ 71 ff. AktG – Deregulierung – und Liberalisierungs-
bestrebungen im Europäischen Gesellschaftsrecht, 2004, 72; Escher-Weingart/Kübler, ZHR 162, 1998, 537, 
552, 553.
417  magaliTad, sawarmos SemoerTebis gziT – erTi sawarmo ierTebs meores, romlis aq-
cionerebic SemZeni sawarmos aqciebs iReben. igive SeiZleba iTqvas aqciebis SeZenis gziT 
sawarmos yidvaze.
418  Lüken, Erwerb eigener Aktien nach §§ 71 ff. AktG – Deregulierung – und Liberalisierungsbestrebungen im 
Europäischen Gesellschaftsrecht, 77, 78; Benckendorff, Erwerb eigener Aktien im deutschen und US-amerika-
nischen Recht, 63, 64; 
419  Escher-Weingart/Kübler, ZHR 162, 1998, 537, 553; Lüken, iqve, 76
420  Benckendorff, iqve, 54.; Ochseler, MüKo, AktG § 71 Rn. 8.
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SeZenil sakuTar aqciebTan dakavSirebuli qonebrivi uflebebi uqmdeba (AktG 

§ 71b). imave mizeziT sawarmos momaval mogebaSi darCenili aqciebis wili 

izrdeba.

germaniis saaqcio samarTali sawarmos mier sakuTari aqciebis SeZenas zo-

gad akrZalvad ayalibebs.421 kanonis (AktG) sistematikis mixedviT, gamosyidu-

li aqciis sanacvlod gadaxdili Tanxa yovelTvis Senatanis (Rirebulebis) 

dabrunebad miiCneva.422 Tumca kanoni uSvebs ramdenime SemTxvevas, rodesac 

Sesabamisi sanqcia – miRebuli qonebis sawarmosTvis dabrunebis valdebu-

leba – ar gamoiyeneba.423 namdvil Rirebulebaze metad aqciaTa gamosyidva, 

nebismier SemTxvevaSi, Senatanis akrZalul dabrunebad ganixileba.424 

sakuTari aqciebis gamosyidvis akrZalvidan gamonaklisebi SeiZleba piro-

biTad davyoT, rogorc miznobrivi da zogadi xasiaTisa. miznobrivi gamo-

naklisebis SemTxvevaSi sawarmos mier sakuTari aqciebis nebadarTuli gamo-

syidvis winapirobebsa da miznebs kanoni amomwuravad gansazRvravs:425

-	 kanoni iTvaliswinebs sakuTari aqciebis gamosyidvis uflebas sawarmos-

Tvis mosalodneli zianis Tavidan asacileblad. magaliTad, valauvali 

movale aqcionerisagan aqciebis SeZena, Tuki sxvagvarad sazogadoebis 

moTxovnis dakmayofileba SeuZlebelia.426 

-	 sazogadoebas ufleba aqvs, aqciebi gamoisyidos, Tuki maT sazogadoebaSi 

an dakavSirebul sawarmoSi dasaqmebul pirebs SesTavazebs. SeTavazeba 

aqciebis SeZenidan erTi wlis ganmavlobaSi unda ganxorcieldes. 

-	 kanoni gamonakliss uSvebs sawarmos mier sakuTari aqciebis usasyidlo 

an Sualeduri SeZenisas. aqciebis Sualeduri SeZenisas (Durchgangserwerb) 

sazogadoeba aqciebs Tavisi saxeliT, magram sxvis xarjze da sxvisTvis, 

yidulobs; 

421  ix. mag. Raiser/Veil, Recht der Kapitalgesellschaften, § 19 Rn. 17.
422  AktG § 57 Abs. 1, S. 2.
423  AktG § 62.
424  Ochseler, MüKo § 71 Rn. 69 et seq., aqciis namdvili Rirebuleba misi sruli ekonomikuri 
ekvivalentis dadgenas moiTxovs, rac mxolod aqciis sabirJo kursis mixedviT ar ganisaz-
Rvreba ix. Saria, Schranken beim Erwerb eigener Aktien nach § 71 I Nr. 8 AktG, NZG 2000, 458.
425  CamonaTvali ix. AktG § 71 Abs. 1.
426  Raiser/Veil, Recht der Kapitalgesellschaften, § 19 Rn. 18. am SemTxvevaSi aqcionerTa saerTo kre-
bas waredgineba direqtorTa axsna-ganmarteba ganxoricielebuli Sesyidvis farglebisa da 
mizezebis Sesaxeb (AktG § 71 Abs. 3).
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-	 germaniis saaqcio kanonisa da reorganizaciebis Sesaxeb kanonis (Umwan-

dlungsgesetz) mixedviT, sawarmo valdebulia, reorganizaciis dros an 

koncernis farglebSi umciresobaSi aRmoCenil aqcionerebs saTanado 

kompensacia SesTavazos427. kompensaciis miRebuli formebia aqcionerTa 

aqciebis gamosyidva an maTTvis gabatonebuli sawarmos aqciebis gadace-

ma. am aucileblobis gaTvaliswinebiT sakuTari aqciebis gamosyidva daS-

vebulia. 

-	 aucileblobiT aris nakarnaxevi sayovelTao samarTalmemkvidreobiT 

(memkvidreobiT an reorganizaciiT) qonebis gadacemisas sakuTari aqcie-

bis SeZenis dasaSvebobac. 

-	 kidev erTi gamonaklisia sawesdebo kapitalis amortizaciiT Semcirebis 

Sesaxeb saerTo krebis gadawyvetilebis aRsruleba. am SemTxvevaSi amor-

tizacia saaqcio sazogadoebis mier ukve SeZenil sakuTar aqciebs exeba; 

-	 sakredito institutis an safinanso momsaxurebis sawarmos ufleba aqvs, 

saerTo krebis gadawyvetilebis safuZvelze sakuTari aqciebiT vaWro-

bis mizniT gamoisyidos aqciebi. uflebamosileba vrceldeba aqciebze, 

romlebic sawesdebo kapitalis 5% ar aRemateba. 

CamoTvlili SemTxvevebisgan gansxvavebiT, zogadi xasiaTis gamonakli-

sis428 ZiriTadi niSan-Tviseba konkretuli miznisgan misi damoukideblobaa. 

igi gulisxmobs saerTo krebis uflebas, direqtorats aqciaTa gamosyid-

vis neba darTos. saerTo krebis gadawyvetilebiT ganisazRvreba gamosasyid 

aqciaTa zRvruli Rirebulebebi, agreTve, nebarTvis vada, romelic xuT 

wels ar unda aRematebodes. sakorporacio praqtikaSi yvelaze mniSvnelo-

vani swored sakuTari aqciebis SeZenis akrZalvidan zogadi gamonaklisia.429 

misi SemoRebiT kanonmdebeli cdilobs, korporaciebs sakuTari aqciebiT, 

rogorc dafinansebis saSualebiT, sargebloba gauadvilos.430 gamonaklisis 

zogadi xasiaTidan gamomdinare, saerTo krebas gamosyidvis miznis dazus-

teba ar moeTxoveba. rasakvirvelia, kreba uflebamosilia, aqciebis gamo-

syidva erT an ramdenime mizans daukavSiros an ama Tu im amocanas Soris 

arCevani direqtorats miandos. am mxriv, erTaderTi SezRudva is gaxlavT, 

427  ix. Jugeli, Gläubigerschutz bei der Umwandlung juristischer Personen, 2006, 40 et seq.
428  AktG § 71 I 8.
429  ix. Grobecker/Michel, Rückkauf eigener Aktien: Die Grenzen des § 71 Abs. 1 Nr. 8 AktG, DStR 2001, 1757.
430  KonTraG RegBegr. BT-Drucks. 13/9712, 13.
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rom dauSvebelia aqciaTa gamosyidva vaWrobis mizniT. kanonmdeblis Tval-

TaxedviT, kapitalis bazari gamarTuli muSaobis pirobebSi korporaciis 

namdvil Rirebulebas Tavad gansazRvravs.431 amdenad, aqcionerTa mier gace-

mulma uflebamosilebam aqciaTa sabazro kursis xelovnuri SenarCuneba an 

aqciebiT spekulaciuri vaWroba ar unda waaxalisos.432 aRniSnuli akrZal-

vis garda, saerTo krebis gadawyvetileba sxva SezRudvasac eqvemdebareba. 

kerZod, direqtorebs SeiZleba mieceT aqciebis gamosyidvis ufleba mxolod 

sawesdebo kapitalis meaTedis farglebSi.433 am moTxovnis imperatiulobisa 

da kanonmdeblis Canafiqris Tanaxmad, aseve dauSvebelia ramdenime gadawy-

vetilebis miReba, romelic jamSi sawesdebo kapitalis meaTedze metis gamo-

syidvas iTvaliswinebs.434 aRniSnuli zRvari absolutur xasiaTs atarebs da 

Sesyiduli aqciebis gankargviT imave odenobiT sakuTari aqciebis kvlav SeZe-

nis uflebas ar warmoSobs.435 

magaliTi: saaqcio sazogadoebis sawesdebo kapitali Seadgens 50.000 

evros. igi dayofilia 50.000 aqciad, romelTa nominaluri Rirebuleba erTi 

evroa. saerTo krebis gadawyvetilebiT direqtorats ufleba eZleva, gamoi-

syidos sakuTari aqciebi sawesdebo kapitalis meaTedis farglebSi, e.i. 5.000 

aqciamde. direqtorebma SeiZines 5.000 aqcia. maTgan 3.000 gasxvisebis SemTxve-

vaSi, sawarmos 3.000 aqciis kvlav gamoyidvis ufleba ar warmoeSoba.

aRniSnulis garda, saerTo krebisgan miRebuli uflebis ganxorcielebi-

sas direqtorebma aqcionerTa Tanasworobis principic unda gaiTvaliswinon. 

kanonis moTxovna vrceldeba rogorc sakuTari aqciebis SeZenaze, aseve maT 

Semdgom gasxvisebaze.436 sakuTar aqciaTa SeZenisas aqcionerTa Tanasworoba 

gulisxmobs yvela aqcioneris Tanabar uflebas, korporaciis mier aqciaTa 

gamosyidvaSi miiRos monawileoba. sawamos xelmZRvaneloba ki valdebulia, 

431  RegBegr. BT-Drucks. 13/9712, 13; kritika ix. Oechsler, MüKo, § 71 Rn. 217, 218; Benckendorff, Erwerb 
eigener Aktien im deutschen und US-amerikanischen Recht, 225.
432  ix. safrTxesTan dakavSirebiT Lutter, AG August-Sonderheft 1997, 52, 56; Huber, Rückkauf eigener 
Aktien, FS Kropff, 1997, 101, 120 et seq.
433  Bezzenberger, Ewerb eigener Aktien durch die AG, Rn. 44; Oechsler, MüKo, § 71 Rn. 205; Hüffer, AktG, § 
71 Rn. 19e.
434  RegBegr. BT-Drucks. 13/9712, 13; ix. aseve Martens, Erwerb und Veräußerung eigener Aktien im Börsen-
handel, AG 1996, 337, 338, 339; Hüffer AktG § 71 Rn 19e; Oechsler, MüKo, § 71 Rn. 205.
435  Oechsler, MüKo, § 71 Rn. 204, 205.
436  aqcionerTa Tanasworobis principi daculad iTvleba, Tuki aqciaTa gamosyidva da 
Semdgomi gasxviseba fasiani qaRaldebis birJaze xorcieldeba (AktG § 71 Abs. 1 Nr. 8; ix. Kon-
TraG RegBegr. BT-Drucks 13/9712, 13; Bezzenberger, Ewerb eigener Aktien durch die AG, Rn. 37)
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yvela maTgans aqciebis gamosyidva pro rata da samarTliani fasiT SesTava-

zos.437 sakuTari aqciebis gasxvisebisas Tanasworobis dacvas aqcionerTa-

Tvis upiratesi Sesyidvis ufleba uzrunvelyofs.438 Tanasworobis principis 

SezRudva SesaZlebelia mxolod saerTo krebis gadawyvetilebiT.439 Tanaswo-

robis principidan gadaxveva sakuTari aqciebis SeZenis an gasxvisebis pro-

cesSi dasaSvebia, Tuki amas sawarmos upiratesi interesi moiTxovs.440 amis 

aucilebloba sawarmos xelmZRvanelebma saerTo krebisadmi mimarTul weri-

lobiT moxsenebaSi saTanadod unda daasabuTon (ix. zemoT). maT aseve evale-

baT, saerTo krebas aqciaTa Sesyidvis ganxorcielebis Sesaxeb moaxsenon.441

2. kapitalis dacva sakuTari aqciebis SeZenisas 

rogorc aRvniSneT, kapitalis dacvis TvalsazrisiT sakuTari wilebis 

SeZena germanul samarTalSi arasasurvel, Tumca zogjer aucilebel, Ri-

nisZiebad aris ganxiluli. Sesabamisad, saaqcio sazogadoebis mier aqciaTa 

gamosyidvis saSeRavaTo SemTxvevebic garkveul SezRudvebs eqvemdebareba. 

es SezRudvebi evropis direqtivaTa moTxovnebs Seesabameba da kreditorTa 

dacvis mosazrebebs efuZneba.

437  RegBegr. BT-Drucks. 13/9712, 13; Ochsler, MüKo, § 71 Rn. 221; Hüffer, AktG, § 71 Rn. 19j; Baldamus, Re-
form der Kapitalrichtlinie, 179; Martens, Eigene Aktien und Stock-Options in der Reform AG August-Sonder-
heft 1997, 83, 85.
438  Oechsler, MüKo, § 71 Rn. 209; Hüffer, AktG, § 71 Rn. 19 m.
439  sakuTari aqciebis Semdgomi gasxvisebisas upiratesi Sesyidvis uflebis SezRudva saer-
To krebaze warmodgenili kapitalis sami meoTxediT gadawyvetas moiTxovs (AktG §§ 71 Abs. 1 
Nr. 8; 186 Abs. 3). umravlesobis sakiTxi sadavoa, roca Tanasworobis principi sawarmos mier 
sakuTari aqciebis Sesyidvis dros izRudeba. avtorTa nawili orive SemTxvevaSi aqcioner-
Ta interesebis msgavsebas usvams xazs. Sesabamisad, sawarmos mier aqciebis SeZenisas aseve 
kvalificiuri umravlesobis momxrea (ix. Paefgen, , Die Gleichbehandlung beim Aktienrückerwerb im 
Schnittfeld von Gesellschafts- und Übernahmerecht, ZIP 2002, 1509, 1511). sxvebs aqciaTa gamosyidvi-
sas aqcionerTa Tanasworobis xmaTa ubralo umravlesobiT SezRudva dasaSvebad miaCniaT. 
maTi azriT, gamosyiduli aqciebis gasxvisebisas Tanasworobis dacva ufro mniSvnelova-
nia, vinaidan aqciaTa araTanabari gamosyidva kapitalSi aqcionerTa monawileobis kvotas 
amcirebs. aqciaTa gamosyidvisas ki es saSiSroeba ar arsebobs. Tumca saerTo krebis kom-
petencia orive SemTxvevaSi savaldebulod aris aRiarebuli. rogorc upiratesi Sesyidvis 
uflebis, aseve e.w. deinvestirebis Tanabari xelmisawvdomoba aqcionerTa Tanasworobis 
gamovlinebaa (Peltzer, Die Neuregelung des Erwerbs eigener Aktien im Lichte der historischen Erfahrungen, 
WM 1998, 322, 329; Ochseler, MüKo, § 71 Rn. 223).
440   kapitalis gazrdisas aqcionerTa upiratesi Sesyidvis uflebasTan msgavsebis Sesaxeb 
ix. KonTraG RegBegr., BT-Drucks 13/9712, 14.
441  AktG § 71 III.
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erTi mxriv, aqciaTa gamosyidva dasaSvebia, Tuki maTi sanacvlo Senatani 

srulad aris gadaxdili.442 am winapirobis gagebisaTvis gasaTvaliswinebelia, 

rom sakuTari aqciis SeZeniT gadauxdeli Senatanis valdebuleba uqmdeba, 

vinaidan valdebuleba da moTxovna erTi piris xelSi iyris Tavs.443 

kanonis moTxovniT, SesaZeni sakuTari aqciebisa da sakuTar aqciaTa ar-

sebuli maragis jami sawarmos sawesdebo kapitalis meaTeds aseve ar unda 

aRematebodes. aRniSnuli zRvari moZravia; SeZenili aqciebis gasxvisebis 

SemTxvevaSi sawarmos ufleba aqvs, sakuTari aqciebi sawesdebo kapitalis 

meaTedis farglebSi kvlav SeiZinos. 

magaliTi: saaqcio sazogadoebis sawesdebo kapitali Seadgens 50.000 evros. 

igi dayofilia 50.000 aqciad, romelTa nominaluri Rirebuleba erTi evroa. 

saaqcio sazogadoeba flobs sakuTari aqciis marags 2.000 aqciis odenobiT. 

am pirobebSi sawarmos SeuZlia damatebiT mxolod 3.000 aqcia SeiZinos. Tum-

ca, Tuki SemdgomSi 5.000 aqciidan 3.000 gaasxvisebs, sawarmo uflebamosilia, 

sakuTari aqciebi kvlav gamoisyidos imave odenobis (3.000) farglebSi.

sakuTari aqciebis gamosyidvis kanoniereba aseve damokidebulia saaqcio 

sazogadoebis Tavisufali saxsrebis odenobaze.444 kerZod, aqciebis gamo-

syidva dasaSvebia, Tuki, gamosyidvis momentisaTvis sawarmos wminda aqtivi 

aRemateba aqciaTa gamosyidvis xarjis, sawesdebo kapitalis cifrisa da Se-

boWili rezervis jams.445 

3. sakuTari aqciebis SeZenis moTxovnaTa darRvevis Sedegebi

sakuTari aqciebis SeZenis winapirobebis darRveva SeiZleba ganxorcieldes 

ori gziT: aqciaTa SeZeniT maSin, roca kanoni gamosyidvas ar uSvebs; daS-

vebul odenobaze meti aqciebis gamosyidviT. pirvel SemTxvevaSi darRveva 

valdebulebiTi garigebis baTilobas iwvevs,446 radganac garigebis Sinaarsi 

442  gamonaklisia aqciebis miReba sayovelTao uflebamonacvleobiT, aseve maTi SeZena aq-
cionerTa kompensaciis mizniT (AktG § 71 Abs.1 Nr. 3, 5)
443  BGB § 425 Abs. 2.
444  AktG § 71 Abs. 2.
445  ix. Rieckers, Ermächtigung des Vorstands zu Erwerb und Einziehung eigener Aktien, ZIP 2009, 700, 703.
446   valdbulebiTi garigebis baTilobis safuZvelia BGB § 134 (kanonsawinaaRmdego garige-
baTa baTiloba) da AktG § 62 Abs. 1.
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Senatanis dabrunebis akrZalvas ewinaaRmdegeba. raodenobrivi SezRudvebis 

darRvevis Sedegi ki SesaZloa mxolod nawilobriv baTilobaSi gamoixatos.447 

aqcioneri valdebulia, kanondarRveviT miRebuli Tanxa sawarmos daubru-

nos.448 aqciaTa nasyidobis garigebisgan gansxvavebiT, sanivTo garigeba – 

aqciebze sakuTrebis SeZena sazogadoebis mier – ZalaSi rCeba. amdenad, 

aqcioneri aqciis dasabruneblad usafuZvlo gamdidrebis moTxovnas unda 

daeyrdnos da ara vindikacias. 

sakuTari aqciebis kanondarRveviT SemZen sawarmos kanoni erTi wlis gan-

mavlobaSi aqciaTa gasxvisebas avalebs. winaaRmdeg SemTxvevaSi, aqciebi gau-

qmebas (amortizacias) eqvemdebareba.449 Tuki kanondarRveva mxolod aqciaTa 

zedmeti odenobiT gamosyidvaSi mdgomareobs, maT gasasxviseblad saaqcio 

sazogadoebas sami weli eZleva. sakuTar aqciaTa flobis mTeli periodis 

ganmavlobaSi saaqcio sazogadoebas ekrZaleba aqciebTan dakavSirebuli xmi-

sa da qonebrivi uflebebiT sargebloba.450 

sakuTari aqciebis SeZenis msgavs samarTlebriv Sedegebs iwvevs garige-

bebi, romlebic erTnair ekonomikuri Sedegs iZleva. saaqcio kanoni aseTebad 

miiCnevs: sazogadoebis aqciebis SeZenas (I) damokidebuli sawarmos an misi 

crumagieri piris meSveobiT, (II) mesame piris mier, romelic sakuTari saxe-

liT, magram sawarmos xarjiT, moqmedebs.451 saaqcio kanoniT sazogadoebis 

mier sakuTari aqciebis SeZenas uTanabrdeba sakuTari aqciebis xarjze sawar-

mos moTxovnis uzrunvelyofac.452 garda amisa, kanonmdebeli krZalavs da 

baTilad acxadebs sawarmos mier sakuTari aqciebis SesaZenad mesame piris-

Tvis finansuri mxardaWeris aRmoCenas sesxis micemiT, uzrunvelyofis SeTa-

vazebiT an nebismieri sxva gziT.453 

447  BGB § 139; ix. Oechsler, MüKo, § 71 Rn. 341.
448  AktG § 62 avtorTa nawili mizanSewonilad miiCnevs mxolod nasyidobis fasis zedmetad 
(e.i. namdvil Rirebulebaze zemoT) gadaxdili nawilis dabrunebas ix. Oechsler, MüKo, § 71 
Rn. 69; Schmidt, Geselschaftsrecht, § 29 II 2 b; Benckendorff, Erwerb eigener Aktien im deutschen und US-
amerikanischen Recht, 240, 241.
449  ix. AktG § 71c.
450  AktG § 71b.
451  ix. AktG § 71d.
452  ix. AktG § 71e.
453  AktG § 71a Abs. 1; vrclad Fleischer, Finanzielle Unterstützung des Aktienerwerbs und Leveraged Buyout, 
AG 1996, 494 et seq.; Oechsler, MüKo, § 71a Rn. 19 et seq.
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XII. sawarmos xelmZRvanelTa pasuxismgebloba

1. gulisxmierebis valdebuleba

saaqcio sazogadoebis xelmZRvanelebs TavianTi uflebamosilebebis 

ganxorcielebisas wesieri da keTilsindisieri mmarTvelis gulisxmiereba 

moeTxovebaT (Sorgfalt eines ordentlichen und gewissenhaften Geschäftsleiters).454 aRniS-

nul zogad wesTan erTad, AktG sagangebod gamoyofs direqtorTa moqmedebas 

samewarmeo gadawyvetilebis miRebisas. samewarmeo gadawyvetileba SeiZleba 

davaxasiaToT, rogorc viTarebis Sefasebidan gamomdinare samomavlo va-

raudTan (Beurteilung, Einschätzung) dakavSirebuli menejeruli gadawyvetileba. 

amdenad, samewarmeo gadawyvetilebad ver CaiTvleba direqtoris moqmedeba, 

romelic kanoniT an wesdebiT dadgenili konkretuli danawesis Sesrule-

bas emsaxureba (mag., wliuri angariSgebis Sedgenis vadis dacva). msgavs viTa-

rebebSi samewarmeo gadawyvetilebisTvis – e.i. garemoebaTa Sefasebisa da 

samoqmedo gezis arCevanisTvis – adgili ar rCeba. rogorc qmedebis val-

debuleba, aseve misi Sinaarsi gamomdinareobs ara direqtoris mier viTare-

bis Sefasebidan, aramed kanonis an wesdebis moTxovnidan.455 germaniis saa-

qcio kanoniT gulisxmierebis valdebuleba darRveulad ar miiCneva, Tuki 

samewarmeo gadawyvetilebis miRebisas direqtors gonivrulad SeeZlo eva-

rauda, rom saTanado informaciis safuZvelze da sawarmos sakeTildReod 

moqmedebda.456 Sesabamisad, gulisxmier direqtors samewarmeo gadawyveti-

lebis Sedegad sazogadoebisTvis miyenebuli zianis gamo pasuxismgebloba 

ar ekisreba. debuleba cxadyofs, rom samewarmeo gadawyvetilebis Sinaarsis 

gansazRvrisas direqtorebi farTo mixedulebiT (diskreciiT) sargeblo-

ben. samewarmeo gadawyvetilebebis miRebisas direqtoris mixedulebis dacva 

ganpirobebulia gadawyvetilebis Sedegebis srulyofili ganWvretis SeuZ-

leblobiT, xSirad ki – gaazrebuli riskis gawevis aucileblobiT. dacu-

li samewarmeo mixedulebiT sawarmos xelmZRvanelebis aRWurva, dogmaturi 

TvalsazrisiT, exmianeba maT valdebulebas, sawarmos xelmZRvanelobaze pa-

suxismgebloba aiRon.457 

454  AktG § 93 Abs. 1 I 1.
455  Schäfer, Die Binnenhaftung von Vorstand und Aufsichtsrat nach der Renovierung durch das UMAG, ZIP 
2005, 1253, 1256; Hüffer, AktG, § 93 Rn. 4f.
456  AktG § 93 Abs. 1 S. 2
457  BGHZ 135, 244, 253 (ARAG/Garmenbeck); BGHZ 136, 133, 140 (Siemens/Nold); Brandes, Die Rechtspre-
chung des Bundesgerichtshofs zur Aktiengesellschaft, WM 2000, 53; Westermann/Paefgen, Das Aktienrecht 
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samewarmeo gadawyvetilebisa da mmarTvelTa mixedulebis dacvasTan da-

kavSirebiT garmanul saaqcio samarTalSi yvelaze gavlenian samarTlebriv 

precedentad „ARAG/Garmenbeck“-is saqmeze germaniis umaRlesi sasamarTlos 

1997 wlis 21 aprilis gadawyvetileba iqca (BGHZ 135, 244). igi exeba sawarmos 

xelmZRvanelTa gulisxmierebis valdebulebas da samewarmeo gadawyvetile-

bebis miRebisas direqtorTa farTo kompetencias aRiarebs. swored xsenebul 

gadawyvetilebaSi gamoTqmuli mosazrebebi daedo safuZvlad germanul saa-

qcio samarTlaSi direqtoris daculi samewarmeo mixedulebis (business jud-

gement rule) sakanonmdeblo aRiarebas.458 Business judgement rule-is dakanonebiT 

samewarmeo gadawyvetilebebis miRebisas xelmZRvanelTa moqmedeba (unterneh-

merische Entscheidungen, business judgment) gaimijna direqtoris sxva movaleo-

bebisagan (mag., erTgulebis valdebuleba (Treupflicht), informaciis gacemis 

movaleoba).459 

Tavad samewarmeo gadawyvetilebis arsebobis garda, germanul samarTalSi 

aRiarebulia daculi samewarmeo mixedulebis oTxi maxasiaTebeli. maT SeiZ-

leba gulisxmierebis an marTlzomierebis kriteriumebi vuwodoT. esenia: (I) 

gadawyvetilebis miReba, romelic gareSe gavlenis an interesisgan Tavisufa-

lia; (II) emsaxureba sawarmos keTildReobas; (III) sakmaris informacias efuZ-

neba da (IV) miRebul unda iqnes keTilsindisierad. CamoTvlili winapirobebi 

rom Sesrulebulad CaiTvalos, upirvelesad, mmarTvels unda swamdes, rom 

maT Sesabamisad moqmedebs. Tumca qmedebis subieqturi maxasiaTebeli sakma-

risi ar aris. rogorc kanonis teqsti cxadyofs („direqtors gonivrulad 

SeeZlo evarauda“), piris rwmena gonivrulobis obieqtur moTxovnasac unda 

akmayofilebdes.460 gadawyvetilebis gonivrulobisTvis aucilebeli rodia, 

rom sasamarTlom igi saukeTesod an Tundac sxvagvar gadawyvetilebaze 

ufro gonivrulad miiCnios. sakmarisia, Tuki samewarmeo gadawyvetileba, 

misi miRebisas arsebuli winapirobebis gaTvaliswinebiT, SesaZlo gonivrul 

gadawyvetilebaTa simravlidan erT-erTia. 

im Spiegel der 4. Auflage des Großkommentars, JZ 2003, 138, 139 140; Semler, Entscheidungen und Ermessen 
im Aktienrecht, FS Ulmer, 2003, 627, 628; Hopt, Großkom, § 93 Rn. 81; Kort, Großkom, § 76 Rn 51; Hüffer, 
AktG, § 76 Rn 13a; Spindler, MüKo, § 93 Rn. 21, 35; Fleischer, Die „Business Judgment Rule“ im Spiegel von 
Rechtsvergleichung und Rechtsökonomie, FS Wiedemann, 2002, 827 et seq.; Roth, Unternehmerisches Ermes-
sen und Haftung des Vorstandes, 15 et seq.
458  Gesetz zur Unternehmensintegrität und zur Modernisierung des Anfechtungsrechts (UMAG) v. 1. 10. 2005; 
RegEnt. BT-Drucks. 15/5092, 11.
459  ix. UMAG RegEnt. BT-Drucks. 15/5092, 11.
460  UMAG RegEnt. BT-Drucks. 15/5092, 11, 12.
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germanul samarTalSi business judgement rule direqtorTa sasargeblod 

moqmedi prezumfciis rols ar asrulebs.461 mas e.w. „saimedo napiris“ (safe 

harbor) funqcia ekisreba, romlis „misaRwevad“ Zalisxmevis gamoCenas kano-

ni direqtorisagan moelis. Sesabamisad, samewarmeo gadawyvetilebis marT-

lzomierebis mtkicebis tvirTi maT ekisrebaT.462 direqtorebma sasamarTlo 

unda daarwmunon, rom sadavo gadawyvetilebis miRebisas moqmedebdnen ke-

Tilsindisierad, gonivrulad SeeZloT evaraudaT (vernünftigerweise anneh-

men dürfen), rom gadawyvetileba saTanado informacias efuZneba da sawar-

mos keTildReobas emsaxureba. Tuki es moTxovnebi daculia, kanoni udavod 

miiCnevs, rom gulisxmierebis movaleobis darRveva ar arsebobs. kanoniseu-

li gamoTqma – `gonivrulad SeeZloT evaraudaT~ – imaze miuTiTebs, rom 

direqtorTa varaudi (subieqturi mxare) gonivrulobis farglebs (obieq-

tur maxasiaTeblis) ar unda arRvevdes. aragonivruloba, rogorc obieqtu-

ri kriteriumi, arc braleulobas gulisxmobs. amdenad, aucilebeli ar aris, 

aragonivrulad gadawyvetilebis mimRebi ganzrax, uxeSi an ubralo gaufr-

TxileblobiT moqmedebdes. SesaZloa igi bralis gareSec arRvevdes business 

judment rule-is moTxovnebs. gonivrulobis daTqma aseve cxadyofs, rom kano-

niT daculi xelmZRvanelTa samewarmeo mixeduleba usazRvro ar aris. ARAG/

Garmenbeck-is gadawyvetilebaSi germaniis umaRlesma sasamarTlom miuTiTa, 

rom direqtorebis samewarmeo diskrecia dacvas ar imsaxurebs, Tuki maT ga-

dawyvetilebidan gamomdinare riskebis Sefasebisas upasuxismgebloba gamoi-

Cines.463 Sesabamisad, Tavad gadawyvetilebis Sinaarsi, romelic sasamarTlos 

rwmeniT gonivrulobis farglebs scdeba, direqtorebis informirebul da 

miukerZoebel samewaremo gadawyvetilebas aufasurebs. 

is, rom direqtorebma business judgmenet rule-is winapirobaTa dacva ver 

daamtkices, arapirdapir, gulisxmierebis valdebulebis darRvevaze miuTi-

Tebs. Tumca mtkicebis tvirTTan gamklavebis warumatebeli mcdeloba maTi 

pasuxismgeblobis sakiTxis gadasawyvetad arasakmarisia.464 kanonis teqsti-

danac irkveva, rom, Tuki direqtorma samewarmeo gadawyvetilebis miRebis 

wesebi daicva, misi gulisxmiereba udavod ivaraudeba. es rodi niSnavs, rom 

461  UMAG RegEnt. BT-Drucks. 15/5092, 11.
462  UMAG RegEnt. BT-Drucks. 15/5092, 12..
463  BGHZ 135, 244, 253; UMAG RegEnt. BT-Drucks. 15/5092, 11.
464  Schäfer, ZIP 2005, 1253, 1255; Lutter, Interessenkonflikte und Business Judgment Rule, FS Canaris, 2007, 
245, 250, 251; Fleischer, Die „Business Judgment Rule“: Vom Richterrecht zur Kodifizierung, ZIP 2004, 685, 
689; Hüffer, AktG, § 93 Rn. 4c; Spindler, MüKo, § 93 Rn. 39.
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warumatebeli mtkicebis SemTxvevaSi gulisxmierebis valdebuleba udavod 

darRveulad miiCneva. sasamarTlom, saqmis garemoebebze dayrdnobiT, Tavad 

unda daadginos, Tu ramdenad gulisxmierad moqmedebda sawarmos xelmZRva-

neli. Sesabamisad, direqtorsac eZleva Sansi, damatebiTi mtkicebulebebis 

meSveobiT pasuxismgeblobisagan daicvas Tavi. sawarmom unda daamtkicos 

zianis faqti, odenoba da xelmZRvanelis qmedebasa da zians Soris mizezSe-

degobrivi kavSiri. mopasuxe mxarem ki sasamarTlo gulisxmierebis val-

debulebis dacvaSi unda daarwmunos. direqtors aseve SeuZlia qmedebasa 

da damdgar zians Soris mizezSedegobriobis uarmyofeli mtkicebulebebi 

moiSvelios.

2. xelmZRvanelTa erTgulebis valdebuleba

saaqcio sazogadoebis xelmZRvanelTa erTgulebis valdebuleba sawar-

mos interesebisaTvis upiratesobis miniWebas moiTxovs. sawarmos intere-

sebisadmi erTgulebis aucileblobas Tavad kapitalisturi sazogadoebis 

buneba ganapirobebs. korporaciis xelmZRvanelebi sawarmos ekonomikuri 

mesakuTreebi ar arian. amitom maTi da sawarmos interesebi erTgvarovani ar 

aris, rogorc es, magaliTad, individualuri mewarmis SemTxvevaSia. amitom 

mmarTvelebs ekisrebaT valdebuleba, sxvisi qoneba (e.i korporacia) mxolod 

Tavad qonebisa da mis mesakuTreTa (aqcionerTa) sasargeblod marTon. dauS-

vebelia saaqcio sazogadoebis xelmZRvanelis moqmedeba sakuTari an sxva 

gareSe interesebidan gamomdinare.465 germaniis sakorporacio marTvis kodeq-

si (Deutscher Corporate Governance Kodex (DCGK) muxli 4.3.3) erTgulebis valdebu-

lebas Semdegnairad ayalibebs: `gamgeobis wevrebi sawarmos interesebs unda 

emsaxurebodnen. gamgeobis wevrs ufleba ar aqvs, gdawyvetilebis miRebisas 

upiratesoba sakuTar interess mianiWos da samewarmeo Sansebi, romlebic 

sawarmos ekuTvnis, TavisTvis gamoiyenos.~ 

gamgeobis wevrTa erTgulebis valdebulebis erT-erTi gamoxatuleba aris 

interesTa konfliqtis Tavidan acileba, konfliqtis arsebobis SemTxve-

vaSi ki, dainteresebuli mmarTvelis mier misi gamJRavneba.466 erTgulebis 

465  Hopt, Großkom, § 93 Rn 72, 144; Spindler, MüKo, § 93 Rn. 92; Fleischer, Zur organschaftlichen Treuepflicht 
der Geschäftsleiter im Aktien- und GmbH-Recht, WM 2003, 1045, 1046.
466  DCGK § 4.3.4.
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movaleobis sxva gamovlinebebia: konkurenciisa da sazogadoebis kuTvnili 

samewarmeo SesaZleblobebis sakuTar interesebSi gamoyenebis akrZalva (ix. 

AktG § 88; DCGK 4.3.3); sawarmos konfidencialuri informaciis gaumJRavneblo-

ba (AktG § 93 I 3).

3. xelmZRvanelTa ganTavisufleba pasuxismgeblobisagan; 

kreditorTa uflebebi

valdebulebebis darRvevis Sedegad sazogadoebisTvis miyenebuli zia-

nisaTvis xelmZRvanelebi pasuxs solidarulad ageben.467 zianis anazRaure-

bis moTxovna sazogadoebas ar warmoeSoba, Tuki direqtorebi aqcionerTa 

saerTo krebis kanonieri gadawyvetilebis Sesabamisad moqmedeben. krebis ga-

dawyvetilebis kanoniereba eWvqveS dgeba, Tuki misi baTilobis an sacilobis 

safuZveli arsebobs. magaliTad, kanonierad ver CaiTvleba gadawyvetileba, 

romelic saerTo krebam kompetenciis darRveviT miiRo; aqcionerTa gadawy-

vetileba kanonis moTxovnebs maSinac arRvevs, roca saerTo kreba sawarmos 

marTvis sakiTxebze gadawyvetilebas direqtorTa moTxovnis gareSe iRebs (ix. 

AktG § 119 II); sacilobis safuZvels iZleva gadawyvetileba, romelic direq-

torTa mier krebis arasworad informirebis Sedegia.468 

mmarTvelTa sawarmos winaSe pasuxismgeblobisagan ganTavisufleba, zoga-

dad, dasaSvebia, Tumca sazogadoebis moTxovnaze uaris Tqma mizanSeuwone-

lia, sanam direqtorTa qmedebiT warmomdgari zianis moculoba sabolood 

ar gamoikveTeba.469 amisaTvis aucilebel vadad saaqcio kanoni moTxovnis 

warmoSobidan sam weliwads miiCnevs.470 direqtoris pasuxismgeblobisagan 

ganTavisuflebis Sesaxeb gadawyvetilebas saerTo kreba iRebs. gadawyveti-

lebis misaRebad sakmarisia micemul xmaTa ubralo umravlesoba. Tumca ga-

dawyvetileba ZalaSi mxolod im SemTxvevaSi Seva, Tuki sawesdebo kapitalis 

meaTedis mflobeli aqcionerebi protests ar gamoTqvamen. 

467  AktG § 93 Abs. 2.
468  Krieger/Sailer, Schmidt/Lutter, AktG Kommentar, § 93 Rn. 52; Hüffer, AktG, § 93 Rn. 25; Spindler, MüKo 
AktG § 93 Rn. 208, 214. Hopt, GroßKom, § 93 Rn. 325.
469  Hüffer, AktG, § 93 Rn. 28.
470  samwliani SezRudva ar gamoiyeneba gadaxdisuunaro valdebuli piris mimarT (ix. AktG 
§ 93 Abs. 4).
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direqtorebis winaaRmdeg sazogadoebis moTxovnis gamoyeneba SeuZliaT 

sawarmos kreditorebs, romlebsac sawarmosagan dakmayofileba ar miuRiaT. 

amisaTvis kanoni sazogadoebis xarjze kreditoris moTxovnis uSedego 

aRsrulebas ar iTxovs. sakmarisia, Tuki sawarmos valdebulebis Sesruleba 

obieqturad ar SeuZlia.471 kreditors direqtoris mimarT moTxovna mxolod 

maSin warmoeSoba, Tuki misi pirveladi moTxovna Tanxis gadaxdas gulisx-

mobs an fuladi ekvivalentiT gamoixateba.472 aRiarebulia, rom direqtoris 

winaaRmdeg sawarmos kreditoris moTxovna sxvisi uflebis ganxorcielebas 

ar emsaxureba. igi aris damoukidebeli moTxovna da erTgvar, mosarCeleTa 

simravles gamoxatavs. Sesabamisad, moTxovnidan gamomdinare, sargeblis mi-

mRebic mxolod kreditoria.473 saerTo krebis gadawyvetilebis safuZvelze 

moqmedeba direqtors kreditoris winaSe pasuxismgeblobisagan ar aTavisu-

flebs. direqtoris kanonier Sesagebels arc sawarmos mier misi pasuxismge-

blobisagan ganTavisufleba warmoadgens.474

miuxedavad kreditoris moTxovnis saproceso da materialur-samarTle-

brivi damoukideblobisa, misi arseboba damokidebulia direqtoris winaaR-

mdeg sazogadoebis moTxovnis arsebobaze. amdenad, sawarmos sasargeblod 

SesrulebiT direqtori kreditoris winaSe pasuxismgeblobisaganac Tavisu-

fldeba.

4. sameTvalyureo sabWos wevrTa pasuxismgebloba

gulisxmieri da erTguli xelmZRvanelis valdebulebebi, direqtoreb-

Tan erTad, sameTvalyureo sabWos wevrebzec vrceldeba. amis naTelsayofad 

sakanonmdeblo norma, romelic sameTvalyureo sabWos movaleobebs exeba, 

direqtorTa valdebulebebze miTiTebas Seicavs (ix. AktG §§ 116; 93). saxelmZR-

vanelo principebis msgavsebaze germaniis korporaciuli marTvis kodeqsSi 

sameTvalyureo sabWosa da gamgeobis wevrebis monaTesave valdebulebebic 

metyvelebs (ix. DCGK 3.8; 4.3., 5.5 muxlebi). Tumca sameTvalyureo sabWos we-

471  Hüffer, AktG § 93 Rn. 33; Spiendler, MüKo, § 93 Rn. 238.
472  Spindler, MüKo, § 93 Rn. 235.
473  Hüffer, AktG, § 93 Rn. 33, 34; Hopt, Großkom, § 93 Rn. 411; Fleischer, Handbuch des Vorstandsrechts, 
2006, § 11 Rn. 118.
474  AktG § 95 Abs. 5.
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vrTa movaleobebis gansazRvrisas garkveuli Taviseburebebic gasaTvaliswi-

nebelia. isini, upirveles yovlisa, saaqcio sazogadoebis organizaciul 

struqturaSi sameTvalyureo sabWos rols ukavSirdeba. sameTvalyureo or-

ganos direqtorTa saqmianobis kontroli akisria, igi saaqcio sazogadoebis 

xelmZRvanelobaSi uSualod ar monawileobs. sabWos wevrTa pasuxismgeblo-

basac swored makontrolebeli funqciis Sesrulebisas ganxorcielebuli 

aramarTlzomieri qmedebebi ganapirobebs.475

§ 4. kapitalis dacvis alternatiuli meTodebi – 

evropuli da amerikuli gamocdilebis kvaldakval

I. Sesavali

evropuli sakorporacio samarTlis reformis sakiTxebi ramdenime wlis 

win gaxda aqtualuri. modernizebis problemebi evropeli eqspertebis Tval-

sawierSi evrokomisiis 1996 wlis maisis SLIM iniciativiT moeqca (Simpler Legisla-

tion for the Internal Market). mis erT-erT mimarTulebas sakorporacio samarTali 

Seadgenda. Sesabamisi winadadebebis SemuSavebis mizniT Seiqmna skorporacio 

samarTlis eqspertTa samuSao jgufi, romelmac sakorporacio samarTlis 

gamartivebisaTvis winadadebebis SemuSaveba daisaxa amocanad. samuSo jgufis 

rekomendaciebi evrokavSiris komisias 1999 wlis zafxulSi waredgina. kapi-

talis dacvasTan dakavSirebuli winadadebebi Seexo arafuladi Senatanis 

reJimis daxvewas, nominaluri Rirebulebis gareSe aqciebis SemoRebas, saaq-

cio sazogadoebis mier sakuTari aqciebis SeZenisa da finansuri mxardaWeris 

SesaZleblobaTa gafarToebas, aseve, aqciebis upiratesi Sesyidvis SezRud-

vis gamartivebas. SLIM jgufis SeTavazebebi evropis kavSiris komisiam da 

sabWom ZiriTadad gaiziara da 2006 wlis 2006/68/EC cvlilebaTa direqtivaSi 

aisaxa.476 aRniSnuli cvlilebebi evropis moqmed samarTals warmoadgens da 

meore direqtivis Sesabamis debulebebTan kavSirSi zemoT ganvixileT. 

korporaciuli marTvisa da sakorporacio samarTlis modernizebis Se-

saZleblobaTa safuZvliani SeswavlisTvis 2001 wlis seqtemberSi komisiam 

475  Hüffer, AktG, § 116 Rn. 2, 4, 5; Spindler, MüKo, § 116 Rn. 1, 2.
476  evroparlamentisa da evrokomisiis direqtiva 2006/68/EC (6.09.2006), romliTac cvlile-
bebi Sevida meore sakorporacio-samarTlebriv direqtivaSi.
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iap vinteris (Jaap Winter) xelmZRvanelobiT kidev erTi saeqsperto jgufi 

Camoayaliba – High Level Group of Company Law Experts (vinteris jgufi). saerTo-

evropuli ekonomikuri sivrcis, kapitalis bazris zrdisa da teqnologiebis 

ganviTarebis nayofi korporaciebisa da maTi potenciuri investorebisaTvis 

ufro xelmisawvdomi unda gamxdariyo.477 am moTxovnilebaTa gaTvaliswine-

biT, jgufs saerTo-evropuli sakorporacio samarTlis modernizebisaTvis 

winadadebebi unda SeemuSavebina. 

samuSao jgufis sqeltaniani moxsenebis mniSvnelovani nawili kapitalis 

dacvis arsebuli sistemis ganxilvasa da alternatiuli reJimis SemoRebis 

avkargianobas daeTmo. daskvnaze dayrdnobiT 2003 wlis maisSi evrokavSi-

ris komisiis mier miRebul iqna sakorporacio samarTlis modernizebisa da 

korporaciuli marTvis gaumjobesebis samoqmedo gegma,478 romlis farglebSi 

kapitalis dacvis evropuli modelis ganviTarebis mimarTulebebic ganisa-

zRvra.

evropis sabWos komisiam Semdgomi mniSvnelovani nabiji 2003 wlis 

noemberSi gadadga, roca saerTaSoriso avtoritetis mqone auditorul 

kompania KPMG-s meore direqtiviT dadgenili kapitalis dacvis reJimis 

gaanalizeba daukveTa. KPMG-is gamokvleva finansuri angariSgebis 

evropul safuZvlebSi mniSvnelovanma Zvrebma ganapiroba. evrokavSiris 

komisiis e.w. IAS-gankargulebiT wevr-saxelmwifoebs ufleba miecaT 

sawarmoTa angariSgebis Sedgena saerTaSoriso standartebis (IFRS) mixedviT 

daeSvaT an daedginaT (ix. zemoT). SesaZlebloba moicavs ara marto 

konsolidirebul, aramed, rac ufro mniSvnelovania, individualur wliur 

angariSgebasac. evropuli korporaciuli samarTali kapitalis dacvisa 

da angariSgebis mWidro kavSirs efuZneba. gansakuTrebiT didia misi 

roli dividendebis ganawilebisa da msgavsi RonisZiebebis (mag., sakuTari 

aqciebis SeZena da sawesdebo kapitalis Semcireba) ganxorcielebisas. 

IFRS-is SeuzRudavi gamoyenebis SesaZleblobam ki kapitalis dacvaze 

finansuri angariSgebis cvlilebaTa zegavlenis gamokvleva gaxada saWiro. 

477  ix. Winter Report, jgufis Tavjdomare iap vinteris werili.
478  komisiis mimarTva evropis kavSris parlamentisa da sabWosadmi, evrokavSirSi sakor-
poracio samarTlis modernizacia da korporaciuli marTvis gaumjobeseba – samoqmedo 
gegma, 21.05.2003. COM (2003) 284. URL: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:200
3:0284:FIN:EN:PDF. mimoxilva ix. Hopt, The European Company Law Action Plan Revisited: An Introduction, 
The European Company Law, The Action Plan Revisited, 2010, 9 et seq.; igive., European Company Law and 
Corporate Governance: Where Does the Action Plan of the European Commission Lead? ECGI Working Paper 
Series in Law, Working Paper N°.52/2005, URL: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=863527. 
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garda amisa, kvlevis mizani iyo administraciuli xarjis gansazRvra, 

romelic sawarmoebs kapitalis dacvis reJimis gamo warmoeqmnebaT. KPMG-s 

aseve unda gaeanalizebina kapitalis alternatiuli meTodis SemoRebis 

SesaZlebloba, Sesabamisi cvlilebebi evropis samarTlebriv safuZvlebSi 

da maTi gavlena sawarmoTa saqmianobaze. KPMG-s moxseneba479 aRniSul 

sakiTxebs vrclad mimoixilavs. kvleva eyrdnoba SedarebiT samarTlebriv 

analizs, statistikur monacemebsa da gamokiTxvaTa Sedegebs. kvlevis 

mixedviT, kapitalis SenarCunebis moTxovnebis dacvasTan dakavSirebuli 

administraciuli xarji evropul sawarmoTaTvis sakmaod zomieria da 

mxolod am mizeziT alternatiul modelze gadasvla aucilebeli ar aris.480 

daskvnis safuZvelze evrokomisiam miiCnia, rom meore korporaciuli 

direqtiviT dadgenili kapitalis dacvis reJimi sawarmoebs saqmianobis 

warmatebiT gansaxorcieleblad mniSvnelovan problemebs ar uqmnis. 

amitom axlo momavalSi kapitalis dacvis reJimis arsebiTi cvlilebebi 

saWirod ar iqna miCneuli.481 

winamdebare naSromis miznebisaTvis sasargeblod migvaCnia samecniero da 

saeqsperto kvlevebSi gamoTqmuli mosazrebebis Seswavla, romlebic kapi-

talis dacvis evropuli reJimis gaumjobesebisa Tu alternatiuli siste-

miT Secvlis sakiTxebs exeba. maTi kvleva saSualebas mogvcems, vimsjeloT 

imazec, Tu rogor SeiZleba qarTul sakorporacio samarTalSi kapitalis 

dacvis efeqturobis gazrdis gaumjobeseba. 

momdevno TavSi ganvixilavT mecnierTa mosazrebebs kapitalis dacvis 

evropuli reJimis naklovanebaTa da maTi gamosworebis Sesaxeb. SevexebiT 

koncefciebs kapitalis dacvis gansxvavebuli sistemis Taobaze da vimsje-

lebT maT avkargianobaze. yuradRebas davuTmobT Tanamedrove amerikuli 

sakorporacio samarTlis gamocdilebas, romelmac kapitalis dacvisaTvis 

alternatiuli midgomebi ganaviTara. mimovixilavT sxva wamyvan saxelmwi-

foTa samarTalSi damkvidrebul zogierT instituts, romelTa gaziarebac, 

savaraudod, kapitalis dacvis evropuli reJimis gaumjebesebas waadgeba. 

479  Feasibility study on an alternative to the capital maintenance regime established by the Second Company 
Law Directive 77/91/EEC of 13 December 1976 and examination of the impact on profit distribution of the 
new EU-accounting regime, Main Report (KPMG feasibility study). 
480  KPMG feasibility study, executive summary, 6.
481  European Commission, DG for Internal Market and Services “Results of the external study on the feasibility 
of an alternative to the Capital Maintenance Regime of the Second Company Law Directive and the impact of 
the adoption of IFRS on profit distribution”, URL: http://ec.europa.eu/internal_market/company/docs/capi-
tal/feasbility/markt-position_en.pdf. 
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aRniSnuli sakiTxebis kritikuli ganxilvis miznad kvlav qarTuli sakorpo-

racio samarTlis ganviTarebisaTvis saukeTeso saSualebaTa gamokveTa gve-

saxeba. 

II. myar sawesdebo kapitalze dafuZnebuli  

kapitalis dacvis kritika 

myari kapitalis arsi kreditorTa dacvas gulisxmobs. Teoriulad, sawes-

debo kapitali ara marto damfuZnebelTa ganzraxvis seriozulobas cxa-

dyofs, aramed garkveul bufersac qmnis sawarmos gadaxdisuunarobis Tavi-

dan asacileblad. minimaluri sawesdebo kapitali sawyisi saxsrebiT sawarmos 

aRWurvas isaxavs miznad.482 igivea Senatanis savaldebulo Semowmebisa da 

ganxorcielebis vadebis amocanac. Tavdapirveli kapitalis moTxovna aseve 

ewinaaRmdegeba samewarmeo saqmianobis mxolod kreditorTa xarjze dawye-

bas. aqcionerebi valdebulni arian, Senatanebis ganxorcielebiT sawarmos 

garkveuli odenobis finansuri saSualebebi gadascen; amiT samewarmeo saq-

mianobis riski gainawilon da mxolod mozidul saSualebebs (mag. sesxs) ar 

daeyrdnon.483 meore mxriv, aqcionerTa Senatanebis dabruneba dividendebiT, 

sakuTari aqciebis gamosyidviT, kapitalis SemcirebiT an sxva formiT mkacr 

SezRudvebs eqvemdebareba. maTi ganxorcieleba mxolod kreditorTa ufle-

bebis dacvis winapirobiT daiSveba. Tuki warumatebeli samewarmeo saqmiano-

bis Sedegad sawesdebo kapitalic dazaralda, mogebis ganawileba ikrZaleba, 

sanam sawarmos wminda aqtivi valdebulebebis, sawesdebo kapitalisa da ganu-

kargvadi rezervis jams ar gautoldeba.

amdenad, sawesdebo kapitalze damyarebuli sistema unda gavigoT, ro-

gorc abstraqtuli meqanizmi sawarmos gadaxdisunarianobisa da kreditorTa 

dacvisaTvis. abstraqtulobaSi vgulisxmobT imas, rom igi ara konkretuli 

piris, aramed kreditorebis, rogorc jgufis, interess emsaxureba. preven-

ciul datvirTvaSi (e.w. ex ante – kapitalis dacva) ki moiazreba is, rom sawar-

482  vrclad sawesdebo kapitalis funqciaTa Sesaxeb ix. burduli, saaqcio samarTlis safuZ-
vlebi, tomi I, 2010, 142 et seq.; igive, qonebrivi urTierTobebi saaqcio sazogadoebaSi, 2008, 
102 et seq.; igive, sawesdebo kapitali da misi funqciebi, TinaTin wereTlis saxelmwifosa 
da samarTlis institutis krebulSi: Tanamedrove sakorporacio samarTlis Teoriuli da 
praqtikuli sakiTxebi, 2009, 208, 230 et seq.
483  Lutter, Lutter, Kapital der Aktiengesellschaft in Europa, ZGR Sonderheft 17, 2006, 1, 4.
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mo SesaZlo zaralebis STanTqmis sawinaaRmdegod garkveul bufers qmnis. 

garda amisa, mniSvnelovani finansuri danakargebis arsebobisas aucilebelia 

aqcionerTa serTo krebis mowveva da viTarebis Sesaxeb aqcionerTa infor-

mireba. evropuli qveynebis kanonmdeblobiT, Tuki samewarmeo saqmianobidan 

miRebuli zaralebis odenoba sagangaSoa, mmarTvel organos sawarmos ga-

daxdisuunarobis reJimSi gadayvana evaleba. kapitalis dacvis prevenciul 

wesebs im upiratesobasac miaweren, rom aqcionerebi da direqtorebi dacul-

ni arian pasuxismgeblobisagan, Tuki maT aRniSnuli wesebi ar daurRveviaT.484 

zemoTqmuls emeteba sawesdebo kapitalis cifris sajaroobis moTxovna. 

misi meSveobiT kreditorebi informacias iReben imis Sesaxebac, Tu ramdenad 

mzad arian damfuZneblebi, rom sawarmo sakuTari saxsrebiT aRWurvon.

kapitalis dacvis evropuli koncefciis Semadgeneli nawilia aqcionerTa 

uflebebis dacvac. aqcionerTa Tansaworuflebianoba Senatanis ganxorcie-

lebis savaldebulo wesebsa da aqciebis upiratesi Sesyidvis uflebaSi vlin-

deba. Tanasworuflebianoba aqcionerTa uflebebsa da maT investicias gau-

fasurebisagan icavs.485 

iuridiul literaturaSi xSiria kapitalis dacvis evropuli koncefciis 

kritika. avtorTa nawils miaCnia, rom sawesdebo kapitalze damyarebuli ka-

pitalis dacvis sistema trivialuri da araefeqtiania. sawesdebo kapitalis, 

rogorc kreditorTa dacvis saSualebis, sargeblianoba eWvs iwvevs,486 vinai-

dan SeuZlebelia savaldebulo sawyisi kapitalis universaluri odenobis 

dadgena yvela sawarmos TaviseburebaTa gaTvaliswinebiT. Tuki sawesdebo 

kapitali, sawarmos masStabTan SedarebiT, mcirea, kreditorTavis igi umniS-

vnelo xdeba. sawesdebo kapitalis gadametebuli odenoba ki sawarmos dafuZ-

nebas aZnelebs da misi dividendebis mimzidvelobasac amcirebs.

meore direqtiviT daculia sawarmos aqtivis garkveuli (25.000) nomina-

luri metoba mis valdebulebebze. Tumca es ar niSnavs, rom es Tanxa yovel-

Tvis sawarmos gankargulebaSi rCeba. vinaidan saaqcio sazogadoebis forma 

saSualo da msxvili sawarmoebisTvis aris gamiznuli, aseve Zneli warmo-

sadgenia, rom sawesdebo kapitali finansur gasaWirSi Cavardnili korpo-

484  Lutter, iqve.
485  Lutter, Lutter, Kapital der Aktiengesellschaft in Europa,1, 2, 9.
486  ix. evropis sasamarTlos gadawyvetilebani European Court reports 1999, 9.11.1999, I-01459, 
C-167/01 (Centros); European Court reports 2002, 5.11.2002, I-09919, C-208/00 (Überseering); European 
Court reports 2003, 30.09.2003, I-10155 (Inspire Art); aseve Merkt, ZGR 2004, 305, 317.
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raciis kreditorebs sagrZnoblad waadgeba. sawarmos dafuZnebisas rTulia 

sawesdebo kapitalis im odenobis gansazRvra, romelic kreditorTa dacvas 

uzrunvelyofs, vinaidan SeuZlebelia davalianebis tvirTis winaswarmetyve-

leba, romelic sawarmos momavali saqmianobidan SeiZleba warmoiSvas. aRia-

rebulia, rom finansur gasaWirSi Cavardnili sawarmos kreditorTa mxolod 

sawesdebo kapitaliT dacva moCvenebiTia.487 momxreni umciresi savaldebulo 

kapitalis umTavres mizans sawarmos gadaxdisuunarobis riskis Semcireba-

sa da kontrolSi xedaven.488 Tumca unda aRiniSnos, rom sawesdebo kapita-

lis SenarCunebis reJimi samewarmeo saqmianobis wagebianobasa da sawarmos 

gadaxdisuunarobis dadgomas xels sulac ar uSlis. sawesdebo kapitalis 

formiT Seqmnilma e.w buferma misi gamomJRavneba SesaZloa mxolod umniS-

vnelod gadaavados. 

rasakvirvelia, sawarmos finansuri mdgomareobis savalalo ganviTareba 

nebismieri samarTlis pirobebSia SesaZlebeli. TiTqmis SeuZlebelia kre-

ditorTa sawarmos biznesriskebisagan sruli ganTavisufleba. Sesabamisad, 

kapitalis dacvis yvelaze srulyofili sistemis amocanac ki ver iqneba 

gadaxdisuunarobis safrTxis aRmofxvra. sakiTxi sxvagvarad unda davsvaT: 

gonivrulia Tu ara reJimi, romelic, sawarmos saqmianobaze gavlenis mqone 

faqtorTa gaTvaliswinebiT, aqcionerTa Sesatanebis SenarCunebazea orien-

tirebuli? sandoa Tu ara sawarmos warmatebaze msjeloba mxolod wliuri 

balansis mixedviT? uzrunvelyofilia Tu ara sawarmos gadaxdisunarianoba, 

Tuki wminda aqtivi dagegmili dividendebisa da sawesdebo kapitalis odeno-

bas aWarbebs? gamarTlebulia Tu ara am SemTxvevaSi saaqcio sazogadoebis 

qonebis aqcionerebze ganawileba?

korporaciis wliuri balansi mis aqtivebsa da valdebulebebs asaxavs, 

Tumca, misi sainvesticio da biznesstrategiidan gamomdinare, SesaZleblo-

bebsa da safrTxeebs ar iTvaliswinebs, arafers gveubneba dagegmili biznes-

proeqtebis ganxorcielebisaTvis saxsrebis mozidvis SesaZleblobebze.489 

487  Engert, Kapitalgesellschaften ohne gesetzliches Kapital, Lehren aus dem US-Amerikanischen Recht, Lutter, 
Kapital der Aktiengesellschaft in Europa, ZGR Sonderheft 17, 2006, 743, 750; Lutter, Lutter, Kapital der Aktien-
gesellschaft in Europa, ZGR Sonderheft 17, 2006, 1, 3; Merkt, ZGR 2004, 305, 317; Bezzenberger, Das Kapital 
der Aktiengesellschaft, 31.
488  Engert, Kapitalgesellschaften ohne gesetzliches Kapital, Lehren aus dem US-Amerikanischen Recht, Lutter, 
Kapital der Aktiengesellschaft in Europa, ZGR Sonderheft 17, 2006, 743, 747; Eidmüller/Grunewald/Noack, 
Das Mindestkapital im System des festen Kapitals, Lutter (Hrsg.), Das Kapital der Aktiengesellschaft in Europa, 
ZGR Sonderheft 17, Berlin, 17, 26, 27.
489  Rickford, EBOR 7 (2006), 135,166, ix. aseve Schön, EBOR 7 (2006), 181, 188.
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amdenad, wliuri balansis monacemebi mcire garantiaa imisa, rom sawarmos 

dromosuli valdebulebebis Sesasruleblad likviduri saxsrebi aRmoaCn-

deba. meore direqtiva mogebis ganawilebis SesaZleblobas sawarmos gadaxdi-

sunarianobas ar ukavSirebs. amdenad, is gadaxdisuunaro sawarmos mier divi-

dendebis ganawilebas uSvebs. imave mizezis gamo gadaxdisunarian sawarmos 

dividendebis ganawilebis saSualeba SeiZleba ar mieces.490

zemoTqmulis gaTvaliswinebiT, sawesdebo kapitalis reJimi sawarmos sa-

sikeTo ganviTarebis saimedo maCveneblad ver gamodgeba. radgan sawarmos 

davalianebis tvirTis winaswar ganWvreta SeuZlebelia, sawesdebo kapitalze 

imedis damyareba kreditorTa mxridan did „gambedaobas“ moiTxovs.

minimalur sawesdebo kapitalze damyarebuli samarTlebrivi reJimi, um-

Tavresad, susti da deliqturi kreditorebis interess emsaxureba. msxvil 

kreditorebs, magaliTad, bankebs, Tavadac SeuZliaT movales finansuri 

SezRudvebi dauweson da sxva damatebiTi garantiebis warmodgena mosTxo-

von. msgavsi SezRudvebi xSirad ufro efeqtiania, vidre kapitalis dacvis 

sakanonmdeblo wesebi. SedarebiT sust an deliqtur kreditorebs aseTi ber-

ketebi ar gaaCniaT. maT nacvlad, saaqcio sazogadoebasa da aqcionerebs kapi-

talis dacvis savaldebulo wesebs kanoni udgens.491 

zogi avtori aRniSnavs, rom Zlieri kreditoris mier SeTanxmebuli finan-

suri SezRudvebis SedegiT sustebic sargebloben (e.w. free rider effect).492 mar-

Talia, sawarmos mier gadaxdisunarianobis SenarCuneba yvela kreditoris 

interesebs pasuxobs, magram vfiqrobT, am argumentis ganzogadeba safrTxi-

loa. xSirad, Zlieri kreditorebis mier SeTanxmebuli finansuri SezRudvebi 

mxolod maTi interesebis dacvas emsaxureba, maT Soris, sxva kreditorebis 

xarjzec (mag., moTxovnis uzrunvelyofa, prioritetuli dakmayofilebis 

valdebuleba da a.S.). 

vfiqrobT, sawesdebo kapitalze damyarebuli kapitalis dacva susti kre-

ditorebis „umweobas“ umniSvnelod Tu abalansebs.493 sust kreditors, ro-

490  Winter Report, 87.
491  ix. Schön, EBOR 5 (2004), 429, 438 et seq.; Eidmüller/Grunewald/Noack, Lutter (Hrsg.), Das Kapital der 
Aktiengesellschaft in Europa, ZGR Sonderheft 17, Berlin, 17, 25.
492   Rickford Report, European Business Law Review, 2004, 921, 932.
493  literaturis nawilSi gamoTqmulia saintereso mosazreba imis Sesaxeb, rom, Tuki 
meore korporaciuli direqtiviT gansazRvruli kreditorTa dacva efeqtiania, bazris 
monawileni msgavs instrumentebs Tavad SeimuSaveben maTi sakanonmdeblo dadgenis gareSe. 
Sesabamisad, sawarmo `sust~ kreditorebs aseT dacvas Tavad SesTavazebs mogebis maqsimi-
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gorc wesi, arauzrunvelyofili moTxovna aqvs, amitom movalis gadaxdisuu-

narobis SemTxvevaSi misi nawilobrivi dakmayofilebac ki saTuoa.494 

sawesdebo kapitalis odenoba sawarmos kreditunarianobis Sefasebisas 

aseve meorexarisxovania. gacilebiT ufro didi yuradReba eqceva mis realur 

resursebs: sawarmos qonebriv mdgomareobasa da misi saqmianobis ganviTare-

bis prognozs, kerZod, sawarmos SesaZleblobas, moizidos valdebulebaTa 

SesrulebisTvis saWiro saxsrebi.495 isic cxadia, rom ori sawarmos sawes-

debo kapitalis cifrebs Soris sxvaoba sulac ar niSnavs, rom erTis kredi-

tunarianoba meoreze maRalia. wliuri balansis pasivis nawilSi sawesdebo 

kapitalis cifrs mcire kavSiri aqvs komerciul faqtorTa im simravlesTan, 

romlebic sawarmos gadaxdisunarianobaze miuTiTebs. 

sawesdebo kapitalze damyarebuli kapitalis dacvis sistemis arasru-

lyofileba mxolod misi sawesdebo kapitalis simcires rom ukavSirdebodes, 

gamosavali martivi iqneboda – sawesdebo kapitalis savaldebulo minimu-

mis gazrda. magram sawesdebo kapitalis universaluri aucilebeli odenobis 

dadgena SeuZlebelia. sxvadasxva sawarmos, maTi zomis, saqmianobis dargis, 

biznesgegmebisa da sxva faqtorebis gaTvaliswinebiT, kapitalis gansxvave-

buli odenoba esaWiroeba. amasTanave, minimaluri sawesdebo kapitalis ode-

nobis gazrdam SeiZleba axali sawarmoebis dafuZneba daabrkolos.496 ufro 

mniSvnelovani ki is aris, rom sawesdebo kapitals kavSiri ar aqvs im re-

sursebis adekvaturobasTan, romlebic sawarmos gadaxdisunarianobis Sesa-

narCuneblad sWirdeba. safinanso institutebis kapitalis adekvaturobis 

wesebisagan gansxvavebiT, igi sawarmos mier garkveuli odenobis wminda aqti-

vis mudmivi SenarCunebis valdebulebas ar gulisxmobs. sawesdebo kapita-

lis reJimis arsi mxolod Senatanebis Tanxis aqcionerebisaTvis dabrunebis 

SezRudvaa.

zaciis mizniT, Tuki kreditoris sargebeli aseTi dacvidan ufro didia, vidre sawarmo-
saTvis misi SeTavazebiT warmoSobili xarji ix. Enrique/Macey, Creditors versus capital formation: 
the case against European legal capital rules, Cormnell Law Review, Vol. 86 2001, 1165, 1191, 1992; gansx-
vavebuli mosazreba aqvT Eidmüller/Grunewald/Noack, Lutter (Hrsg.), Das Kapital der Aktiengesellschaft 
in Europa, ZGR Sonderheft 17, Berlin, 17, 25.
494  Ewang, EU Minimum Capitalisation Requirement, An Analysis and Critique of the EU’s Minimum Capitalisa-
tion Requirement, URL: http://ssrn.com/abstract=1015708.
495  Ewang, iqve; Enriques/Macey, Cornell Law Review, Vol. 86 2001, 1165, 1187.
496  Van der Elst, Economic Analysis of Corporate Law in Europe: An Introduction, Financial Law Institute, wor-
kin paper, 2002, URL: http://www.law.ugent.be/fli/wps/pdf/WP2002-01.pdf, igive, Economic View on Cor-
porate Law in Europe, (October 2006), URL: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=935013.
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aqve davsZenT, rom aseve mizanSeuwonelia kapitalis adekvaturobis an 

sakuTari kapitalis valdebulebebTan Sefardebis (debt to equity ratio) moTxo-

vnaTa yvela saxis saaqcio sazogadoebaze ganvrcoba. aseTi ram korpora-

ciebSi investirebis mimzidvelobas Seamcirebs da maTi sakuTari kapitalis 

xarjs gazrdis. 

kapitalis adekvaturobis ideasTan met-naklebad axlos dgas meore direq-

tivis me-17 muxlis moTxovna.497 igi sawesdebo kapitalis mniSvnelovani dana-

kargis SemTxvevaSi aqcionerTa saerTo krebis mowvevas gulisxmobs, romel-

mac sawarmos likvidaciaze an sxva aucilebel RonisZiebaze unda imsjelos. 

norma raime moqmedebis ganxorcielebis valdebulebas ar gansazRvravs.498 

rogorc muxlis dasabuTebaSia axsnili, igi sawarmos mmarTvelebs mxolod 

qmedebis valdebulebas akisrebs.499 aucilebel RinisZiebaTa dakonkreteba ki 

erovnuli kanonmdeblis amocanaa. magaliTad, kapitalis garkveuli nawilis 

dakargvisas italiis samoqalaqo kodeqsis Sesabamisi muxli sawarmos rekapi-

talizaciis an reorganizaciis valdebulebas adgens. winaaRmdeg SemTxvevaSi 

ki, mis likvidacias moiTxovs.500 vfiqrobT, saeWvoa rogorc evropuli, aseve 

italiuri debulebis efeqtianoba. erTi mxriv, isini biznesriskebis aRebas 

boWavs da, arsebiTad, SezRuduli pasuxismgeblobis ideas ewinaaRmdegeba.501 

italiis samarTlis moTxovna mcire aqcionerebis Seviwroebis safrTxesac 

Seicavs. aqcioneri iZulebulia uflebebis SezRudvas Seurigdes, Tuki man 

axali aqciebis SesaZenad saxsrebi ver gamonaxa.502 garda amisa, rogorc evro-

puli direqtivis, aseve italiuri samarTlis normebi mxolod angariSgebis 

497  monaTesave Sinaarsis muxli arsebobda saqarTvelos `mewarmeTa Sesaxeb~ kanonis Tavda-
pirvel redaqciaSic. 47.6 muxlis mixedviT, Sps-is partniorTa kreba aucileblad unda 
Sekrebiliyo, Tuki sawarmos kapitalis naxevris dakargva emuqreboda.
498  ix. aseve germaniis saaqcio kanonis (AktG) 92-e muxlis pirveli nawili, didi britaneTis 
kompaniebis aqtis (UK Companies Act) 656-e muxlis pirveli nawili.
499  oficialuri ganmarteba ix. Amtsblatt der Europäischen Gemeinschaften, 13.1970, C 48/11, 
24.04.1970
500  mag., ix. italiis samoqalaqo kodeqsis 2447-e, 2448-e muxlebi. saerTo kreba moiwveva, 
Tuki sawesdebo kapitalis mesamedze metis dakargvis Sedegad sakuTari kapitali kanoniT 
dadgenil minimalur sawesdebo kapitalze metad Semcirda. krebam unda gadawyvitos sawes-
debo kapitalis Semcireba da imavdoruli gazrda minimalur odenobamde an reorganiza-
cia. winaaRmdeg SemTxvevaSi, warmoiSoba 2448-e muxlis IV nawiliT dadgenili likvidaciis 
safuZveli.
501  Downs, Piercing the Corporate Veil-Do Corporations Provide Limited Personal Liability? (1985) 53 Univer-
sity of Missouri at Kansas City Law Review 174,185; Enriques/Macey, Cornell Law Review, Vol. 86 2001, 1165, 
1201.
502  Enriques/Macey, Cornell Law Review, Vol. 86 2001, 1165, 1201.
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monacemebs503 iTvaliswinebs. wliur balansSi deficitis warmoSobis SemTxve-

vaSi jer kidev sicocxlisunariani saaqcio sazogadoeba iZulebulia ufro 

martivi organizaciuli forma airCios. formis cvlileba ki mas kapitalis 

bazarze gasvlis saSualebas uspobs. 

1. Sesatanis nameti (share premium)  

kapitalis dacvis evropuli koncefciis nawili?

samecniero literaturaSi davis sagania, ekuTvnis Tu ara Sesatanis nameti 

aqcionerebze ganawilebisagan dacul kapitals. Sesatanis nametSi vgulisx-

mobT Tanxas, romliTac Sesatani aqciis nominalur Rirebulebas aRemateba. 

meore direqtivis me-15 muxlis pirveli nawilis c) punqtiT, dividendi 

akumulirebuli mogebisa da Ria (Tavisufali) rezervebis odenobas ar unda 

aWarbebdes. aRniSnul Tanxas akldeba zaralis naSTi da rezervebSi gadasa-

ricxi saxsrebi. Ria rezervebis mniSvnelobas erovnuli kanonmdebloba Tavad 

gansazRvravs. amdenad, Tavisufal rezervebSi Sesatanis nametis gaTvaliswi-

nebac sruliad SesaZlebelia. imave muxlis a) punqti sawesdebo kapitalisa 

da ganukargvadi rezervebis SenarCunebas gulisxmobs da Senatanis nametze 

arafers ambobs.

aseve sayuradReboa, rom meore direqtivaSi sawesdebo kapitalisa da Sesa-

tanis nametis mimarT xSirad gansxvavebuli wesebi moqmedebs.504 magaliTad, 

axali aqciebis gamocemisas aucilebelia maTi nominaluri Rirebulebis 25%-

is Setana, Sesatanis nameti ki srulad unda iqnas gadaxdili.505 sawesdebo 

kapitalis Semcirebisas saaqcio sazogadoebis valdebuleba, kreditorebs 

moTxovnis uzrunvelyofa SesTavazos, Sesatanis nametis Semcirebaze ar 

vrceldeba.506 sawesdebo kapitalis mniSvnelovani danakargis SemTxvevaSi 

503  meore direqtivis me-17 muxlis ZiriTadi maCvenebelia wminda aqtivi da sawesdebo kapi-
talis cifri. saerTo kreba mowveul unda iqnes, Tuki wminda aqtivis odenoba sawesdebo 
kapitalis naxevarze naklebia.
504  ix. Rickford Report, European Business Law Review (2004) , 919, 940 et seq.
505  meore direqtivis 26-e muxli.
506  ix. meore direqtivis 32-e muxlis pirveli nawili: saaqcio sazogadoeba valdebulia 
kreditorebs moTxovnaTa uzrunvelyofa SesTavazos. 
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direqtorebma saerTo kreba unda moiwvion.507 Sesatanis nametis dakargvas ki 

aseTi valdebuleba ar mosdevs.508

zemoTqmuli gvafiqrebinebs, rom Sesatanis nameti kapitalis dacvis saer-

To-evropuli doqtrinis savaldebulo nawili ar aris.509 meore direqtiva 

aqciaTa nominaluri Rirebulebis dacviT Semoifargleba da aqcionerebis-

Tvis Sesatanis nawilobriv dabrunebas ar krZalavs. 

2. arafuladi Senatani

meore direqtivis mixedviT, arafuladi Senatanis Rirebulebas damouki-

debeli eqsperti amowmebs.510 Semowmebis Sedegad eqsperti adgens werilobiT 

daskvnas, romelic aqciebis RirebulebasTan Sesatani qonebis Sesabamisobas 

aRwers. bunebrivia, aRniSnuli moTxovna sawarmos sawyisi kapitalis Seqmnas 

emsaxureba. amave mizniT meore direqtiviT ikrZaleba sawesdebo kapitalSi 

momsaxurebisa da samuSaos Sesrulebis valdebulebis Setana.511 

aqciebis sanacvlod momsaxurebis an samuSaos miReba sawarmosTvis gan-

sakuTrebiT xelsayrelia likviduri saxsrebis naklebobis SemTxvevaSi. Sesa-

tanad maTi aRiareba ki msgavs SesaZleblobas gamoricxavs. akrZalva, upir-

veles yovlisa, sazianoa maRal teqnologiebze an momsaxurebis gawevaze 

orientirebuli axalbeda sawarmoebisaTvis. gasaTvaliswinebelia, rom xSi-

rad maTTvis inteleqtualuri resursi ufro Rirebulia, vidre fizikuri 

aqtivi.512 

507  meore direqtivis me-17 muxli.
508  nominaluri Rirebulebisa da Senatanis nametis gansxvavebaze miuTiTebs meore direq-
tivis 36-e muxlis pirveli nawilis d) punqti, 37-e muxlis me-2 nawili (aqciaTa gauqmeba) 
da 39-e e) punqti (sakuTari aqciebis SeZena). Tumca rig SemTxvevaSi, aqciis nominalur 
Rirebulebasa da Sesatanis nametze msgavsi moTxovnebi vrceldeba. magaliTad, saaqcio 
sazogadoebis dafuZnebis an sawesdebo kapitalis gazrdisas unda dadgindes arafuladi 
Senatanis Sesabamisoba mTlianad SenatanTan misi nametis CaTvliT – me-10 muxlis meore 
nawili da 27-e muxli.
509  ix. Santella/Turrini, Capital Maintenance in the EU: Is the Second Company Law Directive Really That Re-
strictive? EBOR 9 (2008), 427, 437.
510  meore direqtivis me-10 muxli.
511  meore direqtivis me-7 muxli.
512  Winter Report, 83; Rickford Report, 921, 937; Kübler, The Rules of Capital Under Pressure of the Securities 
Markets, Capital Markets and Company Law Ed. Klaus J. Hopt / Eddy Wymeersch, 2003, 95, 108.
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garda amisa, eqspertis damoukideblobac xSirad pirobiTia. mis mier dam-

kveTi sawarmoebisTvis SeTavazebul momsaxurebaTa RirebulebaSi arafula-

di Sesatanis Semowmebis xvedriTi wili, rogorc wesi, sakmaod mcirea. amitom 

damkveTis SesanarCuneblad eqsperti winaaRmdegi ar iqneba, qonebis Rirebu-

lebis dadgenisas misi interesebi maqsimalurad gaiTvaliswinos.513

3. finansuri mxardaWeris  

(financial assistenace) SezRudva

meore direqtivis 2006 wlis cvlilebebamde ikrZaleboda saaqcio sazoga-

doebis mxridan mesame pirisTvis finansuri mxardaWera sazogadoebis aqcie-

bis SeZenaSi. zogadad, finansuri mxardaWeris institutisadmi kanonmdeblis 

yuradReba gasagebia. mxardaWeris ganxorcielebisas warmoiSveba proble-

mebi, romelTac SeiZleba sawarmos gadaxdisunarianoba Seewiros. evropeli 

kanonmdeblis undobloba finansuri mxardaWerisadmi imiT aixsneba, rom 

myidveli aqciebs emitenti sazogadoebis xarjze iZens. magaliTad, saaqcio 

sazogadoeba SemZens aZlevs sesxs an mas mesame piris mier gacemuli sesxis-

Tvis uzrunvelyofas sTavazobs. orive SemTxvevaSi aqciebis SemZenis mier 

sasesxo valdebulebis Seusrulebloba saaqcio sazogadoebas daawveba tvir-

Tad. Seusruleblobis gazrdili safrTxe ki ivaraudeba, vinaidan SemZenma 

emitentis finansuri mxardaWeris gareSe saxsrebis moZieba ver SeZlo.514 Sesa-

bamisad, finansuri mxardaWera sawarmos imave safrTxes uqadis, rasac saku-

Tari aqciebis gamosyidva. 

miuxedavad amisa, finansuri mxardaWera sakuTari aqciebis SeZenisagan 

sagrZnoblad gansxvavdeba. sakuTari aqciebis gamosyidviT saaqcio sazoga-

doeba srulyofil aqtivs ver iRebs. finansuri mxardaWeris SemTxvevaSi ki 

gacemuli kreditis adgils sesxis dabrunebis valdebuleba ikavebs.515 amde-

nad, or SemTxvevas Soris msgavsebas mxolod SemZenis saeWvo gadaxdisunaria-

noba ganapirobebs. aseve sayuradReboa interesTa konfliqti, Tuki aqciebis 

513  Enriques/Macey, Cornell Law Review, Vol. 86 2001, 1165, 1187, 1188; am Sefasebas, saqarTvelos 
gamocdilebidan gamomdinare, SeiZleba mxolod daveTanxmoT.
514  Wymeersch, Reforming the second company law directive, Financial Law Institute, WP-2006-15, 
URL: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=957981.
515  Wymeersch, FS Drobnig, 725, 742.
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myidveli emitentTan dakavSirebuli piria da finansur mxardaWeras SeRava-

Tiani pirobebiT iRebs. 

SeiZleba iTqvas, rom finansuri mxardaWeris SezRudva korporaciul-

samarTlebrivi problemis sxvadasxva fragments efuZneba. maT Sorisaa 

direqtorTa gulisxmierebis movaleoba, interesTa konfliqti garigebis 

ganxorcielebisas da sawarmos kapitalis dacva. Sesabamisad, saaqcio sazo-

gadoebisaTvis sazianoa ara Tavad finansuri mxardaWera, aramed misi ara-

marTebuli ganxorcieleba. finansuri mxardaWeris ganurCeveli akrZalva ki 

sruliad „umtkivneulo“ komerciul garigebebs CaSliT an gaWianurebiT emu-

qreba.516

SLIM-is iniciativis, vinterisa da rikfordis jgufebis moxsenebebSi finan-

suri daxmarebis akrZalvis gauqmeba mizanSewonilad iqna miCneuli. sakiTxi-

sadmi ufro liberalur midgomas evrokavSiris moqmedebis gegmac miemxro.517 

2006 wlis cvlilebiT518 finansuri daxmarebis institutis axlebur mowes-

rigebas zemoT ukve SevexeT. amjerad axali debulebis naklovanebebze gava-

maxvilebT yuradRebas. 

meore direqtivis 23-e muxlis axali redaqcia finansuri daxmarebis 

gawevis winapirobebs adgens, kerZod, myidvelis gadaxdisunarianobis 

Semowmebis, kapitalis dacvis, saerTo krebis kvalificiuri gadawyveti-

lebisa da informaciis sajaroobis moTxovnebs (dawvrilebiT ix. zemoT). 

vinteris jgufis daskvnis mixedviT, aseve SesaZlebelia mmarTveli or-

ganosaTvis finansuri mxardaWeris aRmoCenis uflebis xangrZlivi vadiT 

gadacema. samwuxarod, evropelma kanonmdebelma es mosazreba ar gaiTva-

liswina. debulebis axali redaqciiT, saerTo krebis nebarTva mxolod 

cakleuli garigebisaTvis SeiZleba gaices. amisTvis mmarTvelma organom 

krebas detaluri werilobiTi moxseneba unda warudginos.519 evrokomi-

516   Enriques/Macey, Cornell Law Review, Vol. 86 2001, 1165, 1197, 1198; Wymeersch, Reforming the sec-
ond company law directive, Financial Law Institute, WP-2006-15, URL: http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=957981; Ferran, Simplification of European Company Law on Financial Assistance, EBOR, 6 
(2005), 93, 94; igive, Financial Assistance: Changing Policy Perceptions but Static Law’, 63 Cam-bridge Law 
Journal (2004), 225, 226; Rickford Report, European Business Law Review (2004) , 919, 945. 
517  komisiis mimarTva evropis kavSris parlamentisa da sabWosadmi, evrokavSirSi sakor-
poracio samarTlis modernizacia da korporaciuli marTvis gaumjobeseba – samoqmedo 
gegma, 21.05.2003. COM (2003) 284, sqolio 19, URL: http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=COM:2003:0284:FIN:EN:PDF
518  direqtiva 2006/68/EC (6.09.2006)
519  meore direqtivis 23-e muxlis pirveli nawilis me-2 abzaci.
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siis ganmartebiT, finansuri mxardaWeris eqstraordinaruli bunebidan 

gamomdinare, samomavlo finansur daxmarebaze nebarTvis winaswar gacema 

mizanSeuwonelia.520

evropeli kanonmdeblis midgomasTan dakavSirebiT literaturaSi samarT-

liani SeniSvnebia gamoTqmuli. finansuri mxardaWeris axali wesebi aqciebTan 

dakavSirebuli garigebebis ganxorcielebas aWianurebs. TiToeuli garigebi-

saTvis sagangebo nebarTvis moTxovna ugulebelyofs samewarmeo praqtikis 

saWiroebebs, vinaidan drois mniSvnelovan danaxarjs ukavSirdeba.521 vfiqro-

bT, sawarmos mmarTvelTa mier myidvelis gadaxisunarianobis saTanado Se-

mowmebis, kapitalis dacvisa da garigebis sabazro pirobebTan Sesabamisobis 

moTxovnebi522 saaqcio sazogadoebis kreditorebsa da aqcionerebs sakmaris 

dacvas sTavazobs.523 

4. kapitalis dacva da nominaluri Rirebulebis 

armqone aqciebi

nominaluri Rirebuleba aRniSnavs umcires savaldebulo Sesatans, rome-

lic aqcionerma sawarmosagan aqciis misaRebad unda gadaixados.

meore direqtiva aqciaTa nominalurze dabali RirebulebiT gacemas 

krZalavs.524 Tumca nominalur Rirebulebas saerTo araferi aqvs aqciis 

namdvil fasTan, romelsac mTlianad sawarmos Rirebuleba gansazRvravs 

da ara aqcionerTa Sesatanis odenoba. Tuki aqciaTa fasi nominalur Rire-

bulebaze dabla daeca, aqciebis likvidurobis SesanarCuneblad nomina-

luri Rirebuleba Sesabamisad unda Semcirdes. nominaluri Rirebule-

520  ix. evrokomisiis ganmartebebi cvlilebis proeqtze, Detailed explanation of Proposal for a Di-
rective of the European Parliament and of the Council amending Council Directive 77/91/EEC, as regards the 
formation and public limited liability companies and the maintenance of their capital, Paragraph 4, 
URL: http://ec.europa.eu/internal_market/company/docs/capital/2004-proposal/explanation_en.pdf.
521  Ferran, Simplification of European Company Law on Financial Assistance, EBOR, 6 (2005), 93, 99.
522  direqtivis 23-e muxlis me-2 nawili xazs usvams sawarmos mmarTvel organoTa gansa-
kuTrebul pasuxismgeblobas finansuri daxmarebis gawevisas sabazro pirobebis dacvisa 
da kontrahentis bonitetis saTanado SeswavlasTan dakavSirebiT.
523  finansuri mxardaWera dasaSvebia mxolod sawarmos Tavisufali saxsrebis farglebSi, 
ix. meore direqtivis 23-e muxlis pirveli nawili. garda amisa, sawarmos evaleba ganukar-
gavi rezervis Seqmna finansuri mxardaWeris Tanxis odenobiT. 
524  ix. meore direqtivis me-8 muxli.
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bis sabazro fasebTan misadageba ki sakmaod rTuli proceduris dacvas 

moiTxovs.525 

nominaluri Rirebuleba aseve gansxvavdeba Sesatanis nametisagan. rogorc 

aRvniSneT, nameti sawesdebo kapitalis nawili ar aris da gansxvavebul sa-

marTlebriv reJims eqvemdebareba (ix. zemoT). 

meore direqtivis mixedviT, nominaluri Rirebulebis saSualebiT gani-

sazRvreba saerTo krebis gadawyvetilebisTvis saWiro umravlesoba. masve 

SeiZleba daefuZnos aqcionerTa xmebisa da qonebrivi uflebebi, informa-

ciis moTxovnis, finansuri angariSgebis Semowmebis, saerTo krebis mowvevis, 

derivaciuli sarCelis Setanisa da sxva uflebebis warmoSoba. 

miuxedavad amisa, aqciis nominalur RirebulebasTan aqcioneris ufle-

bebis dakavSirebas, TavisTavad, Rirebuleba ar aqvs. msgavs moTxovnas arc 

meore direqtiva Seicavs,526 vinaidan aqcionerTa interesebis dacva sxva gze-

biTac aris SesaZlebeli.527 nominaluri Rirebulebis cneba arc sawesdebo ka-

pitalze damyarebuli reJimisTvis aris aucilebeli. piriqiT, misi gauqmebiT 

kapitalis dacvis evropuli modeli gaumjobesdeba kidec. magaliTad, Sesa-

tanis mTliani Tanxis daculi kapitalis sabalanso poziciaSi (undistributable 

capital account) asaxviT moixsneba nominaluri Rirebulebisa da Sesatanis name-

tis gamijvnis problemuri sakiTxi (ix. zemoT). garda amisa, SesaZlebeli gax-

deba axali aqciebis gacema sabazro RirebulebiT damatebiTi proceduruli 

sirTuleebis gareSe. SeuZlebelia kapitalis mozidvis gaadvileba swarmos 

aqcionerebis an kreditorebis interess ewinaaRmdegebodes. amdenad, bri-

taneli eqspertebis mier aqciis savaldebulo nominaluri Rirebulebis ana-

qronizmad miCneva sruliad logikuria.528

525  erT-erTi saSualebaa sawesdebo kapitalis Semcireba. amisaTvis saerTo krebis 
gadawyvetileba miRebul unda iqnes kvalificiuri umravlesobiT (ix. direqtivis 30-e da 
me-40 muxlebi). amasTanave, kreditorebs uzrunvelyofis moTxovnis ufleba warmoeSobaT 
(ix. direqtivis 32-e muxlis pirveli nawili). kreditorTa moTxovnebis Tavidan asacile-
blad sawarmos SeuZlia aqciaTa axali klasi gamouSvas ufro dabali nominaluri Rireb-
ulebiT. SesaZlebelia arsebul aqciaTa dayofac, Tumca es RonisZieba damatebiT sirTu-
leebs qmnis (ix. Santella/ Turrini, Capital Maintenance in the EU: Is the Second Company Law Directive Re-
ally That Restrictive?EBOR 9 (2008), 427, 444, 445, sqolio. 78, 83; Wymeersch, Eddy, Reforming the Second 
Company Law Directive, Financial Law Institute, WP-2006-15, URL: http://ssrn.com/abstract=957981).
526  direqtivis 42-e muxli aRiarebs aqcionerTa Tanasworuflebianobas, Tumca misi 
dacvisTvis saWiro RonisZiebebis gansazRvras wevr-saxelmwifoebs avalebs.
527  Rickford Report, 921, 934. Boschma/Lennarts/Schutte-Veenstra, Alternative systems for capital protection, 
63, 73.
528  britaneli eqspertebi swored ase axasiaTeben aqciis nominaluri Rirebulebis cnebas 
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moere mxriv, niminaluri Rirebulebis gareSe aqciebis gamocema korpo-

raciuli samarTlisaTvis ucxo xili rodia. zogierTi qveynis samarTali 

aqciisTvis nominaluri Rirebulebis miniWebas saerTod krZalavs.529 sxvagan 

ki, maT Soris saqarTveloSic, daSvebulia aqciaTa orive saxeoba.530 nomi-

naluri Rirebulebis armqone aqciebs ar gaaCnia raime mudmivi Tanxobrivi 

gamoxatuleba, rac maT mimoqcevas amartivebs. isini ara sawesdebo kapitals, 

aramed mTlianad sawarmos qonebis nawilebs warmoadgs. Sesabamisad, sawarmos 

Rirebulebis meryeobis kvaldakval icvleba misi fasiani qaRaldebis fasic. 

III. kapitalis dacvis alternatiuli sistemebi –  

saeqsperto mosazrebaTa mimoxilva

wina TavSi meore direqtiviT ganmtkicebuli kapitalis dacvis koncef-

ciis sust mxareebs SevexeT. naklovanebebis gamosworebis gzas bevri avtori 

kapitalis dacvis gansxvavebuli sistemis SemoRebaSi xedavs. literaturasa 

da saeqsperto daskvnebSi, prqtikul magaliTebze dayrdnobiT, SemoTavaze-

bulia kapitalis dacvis alternatiuli doqtrinebi. naSromis Temidan ga-

momdinare, maTi mimoxilva sainteresod migvaCnia. ganvixilavT ukve araer-

Txel naxseneb vinterisa da rikfordis jgufebis moxsenebebs, aseve germanel 

da holandiel mecniereTa SemoTavazebebs. avtorTa erTi nawilis mosazre-

bebi kapitalis dacvis evropuli sistemis srulyofas exeba, sxvani ki alter-

natiul koncefciaze gadasvlas emxrobian. 

praqtikuli magaliTebis TvalsazrisiT ZiriTad yuradRebas aSS-is kor-

poraciul samarTals davuTmobT. evropul iuridiul literaturaSi mo-

cemul alternatiul mosazrebebs, didwilad, swored igi asazrdoebs. Se-

vexebiT britanuli samarTlis institutebsac, romlebic kapitalis dacvis 

srulyofis kuTxiT misabaZ magaliTebs gvaZlevs. umTavresad, vgulisxmobT 

gadaxdisunarianobis britanuli kanonmdeblobiT gaTvaliswinebul wrongful 

trading-isa da direqtorTa diskvalifikaciis principebs.

Modern Company Law For a Competetive Economy, The Strategic Framework, A Consultation Document from 
the Company Law Review Steering Group February 3.4.27., 1999, URL: http://webarchive.nationalarchives.
gov.uk/tna/+/http://www.dti.gov.uk/cld/comlawfw/summary.pdf/ 
529  ix. avstraliis Corporations Act 2001, muxli 254C.
530  ix. Delware General Corporation Law § 102 (a) (4); aseve axali zelandiis Companies Act 1993, 
muxli 38 (1).
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1. vinteris jgufis moxseneba

evrokomisiis mier iap vinteris TaosnobiT Seqmnilma jgufma531 2004 wlis 

4 noembers gamoaqveyna moxsneba evropaSi Tanamedrove korporaciuli sa-

marTlis principebis Sesaxeb. masSi mniSvnelovani adgili uWiravs rogorc 

kapitalis dacvis arsebuli sistemis gaumjobesebis, aseve alternatiuli 

koncefciis sakiTxebs. 

eqspertTa azriT, sawesdebo kapitalze damyarebuli sistema sazogadoe-

bis kreditorebs arasakmarisad icavs. sawesdebo kapitali sawarmos qonebis 

mxolod mcire nawilia, romelic valdebulebaTa drouli SesrulebisaTvis 

xSirad arasakmarisia. samarTlebrivi reJimi, romelic yuradRebas mxolod 

mis SenarCunebaze amaxvilebs, gadaxdisuunaro korporacias dividendis ga-

nawilebis SesaZleblobas utovebs.532 amave dros, meore direqtiva kapita-

lis gamartivebuli Semcirebis mimarT sakmaod liberaluria.533 gamartive-

buli procedura, romelic kreditorTa SedarebiT sust dacvas moiTxovs, 

zaralis dafarvis mizniT daiSveba. amdenad, kapitalis dacva Sesustebulia 

swored maSin, rodesac sawarmo savalalo finansur mdgomareobaSia da kre-

ditorTa dacvis problema gansakuTrebul simwvaves iZens. 

eqspertebi upiratesobas kapitalis dacvis gadaxdisunarianobaze (sol-

vency) damyarebul meTods aniWeben, ara marto kreditorTa da aqcionerTa 

dacvis, aramed sawarmoSi kapitalis mozidvis TvalsazrisiTac.534 gadaxdisu-

narianobis Semowmeba unda ganxorcieldes maSin, roca korporaciis qoneba 

aqcionerebze nawildeba, iqneba es dividendebis gacemis, sakuTari aqcie-

bis SeZenisa Tu sawesdebo kapitalis Semcirebisas. vinteris jgufis mier 

SemoTavazebuli gadaxdisunarianobis Semowmeba (solvency test) ori nawilis-

gan Sedgeba. pirvelia wminda aqtivis testi (balance sheet test/net sssets test). 

testis mizania daadginos, faravs Tu ara sawarmos aqtivi valdebulebebs 

mogebis ganawilebis Semdeg. angariSgebis gamoyenebuli meTodis Sesabamisad, 

Semowmebis farglebSi gaiTvaliswineba grZelvadiani valdebulebebic.535 ga-

531  Report Of The High Level Group of Company Law Experts On A Modern Regulatory Framework For Com-
pany Law In Europe, Brussels, (Chairman: Jaap Winter) 4 November 2002. 
532  Winter Report, 87.
533  meore direqtivis 33-e muxli.
534  Winter Report, 87.
535  magaliTad, sawarmos sapensio sqemidan gamomdinare valdebulebebi. ix. KPMG feasibility 
Study, 272.
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daxdisunarianobis Semowmebis meore safexuria likvidurobis anu mimdinare 

aqtivebisa da valdebulebebis testi (liquidity test or current assets/current liabilities 

test). igi amowmebs, aqvs Tu ara korporacias sakmarisi likviduri saxsrebi 

dromosuli valdebulebebis Sesasruleblad uaxloes periodSi (mag., 12 Tvis 

ganmavlobaSi).536 gadaxdisunarianobis Semowmebis dadebiTi Sedegi cxadyofs, 

rom mogebis ganawilebiT sawarmos sabalanso zarali ar warmoeqmneba. gar-

da amisa, yuradReba eqceva sawarmos qonebis likvidurobis xarisxs. likvi-

durobis dadebiTi koeficienti miuTiTebs sawarmos unarze, kreditorebi 

droulad daakmayofilos.537 rogorc aqtivebis, aseve likvidurobis testis 

mTavari safuZveli aris sawarmos wliuri angariSgeba.

garda amisa, SesaZlebelia garkveuli sididis dadgenac, romliTac sawar-

mos aqtivebi valdebulebebs unda aWarbebdes an/da likviduri saxsrebi mi-

mdinare valdebulebebs aRematebodes (solvency margin). sawesdebo kapitalis 

gauqmebis pirobebSi, aRniSnuli zRvris SemoReba xels Seuwyobs garkveuli 

qonebrivi rezervis, e.w. buferis, Seqmnas.538 

gadaxdisunarianobis Semowmebis dadebiT Sedegebze dayrdnobiT, saaqcio 

sazogadoebis mmarTveli organo gamoscems gadaxdisunarianobis mowmobas 

(solvency certificate). vinteris jgufi gadaxdisunarianobis mowmobas qonebis ga-

nawilebis aucilebel winapirobad miiCneva. sawarmos gamgeoba (direqtora-

ti) pasuxismgebelia mowmobis sisworeze. Sesabamisad, erovnul kanonmdeblo-

bebSi unda Sevides pasuxismgeblobis ganmsazRvreli debulebebi, magaliTad, 

direqtorebis piradi pasuxismgeblobis an saqmianobis akrZalvis Sesaxeb.539 

dasaSvebad aris miCneuli pasuxismgeblobis gavrceleba e.w. „Crdilovan 

direqtorebze“ (shadow directors).540 jgufis moxsenebaSi gadaxdisunarianobis 

sertifikatis gamoqveynebis an saeqsperto dadasturebis aucileblobaze 

miTiTebuli ar aris. 

eqspertebi aseve emxrobian direqtorebis pasuxismgeblobis gamkacre-

bas gadaxdisuunarobis wina periodSi. sarTo-evropuli debulebisaTvis 

sasargeblo magaliTad isini britanul samarTalSi aRiarebul wrongful 

536  Winter Report, 87,88
537  KPMG feasibility study, 272. 
538  Winter Report, 88.
539  Winter Report, 88.
540  `Crdilovani direqtorebis~ instituti cnobilia gaerTianebuli samefos korporaci-
ul samarTalSi da ganmartebulia, rogorc piri, romlis miTiTebebisa da instruqciebis 
mixedviT sawarmos direqtorebi Cveulebisamebr moqmedeben. (ix. UK Companies Act 2006 §251, 1)
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trading-is instituts miiCneven.541 debuleba zianis anazRaurebas moiTxovs 

direqtorebisgan, romelTac icodnen an unda scodnodaT, rom gadaxdi-

suunarobis gamo sawarmos likvidaciis (insolvent liquidation) Tavidan acile-

bis gonivruli perspeqtiva ar arsebobs.542 Tuki am pirobebSi korporaciam 

samewarmeo saqmianoba kvlav ganagrZo, likvidators SeuZlia warmoSobili 

zaralis anazRaureba direqtorisagan moiTxovos. direqtori Tavisufl-

deba valdebulebisagan, Tuki man yvelaferi moimoqmeda, raTa kreditorTa 

zarali Seemcirebina.543 daskvnis avtorebi institutis mTavar siZlieres 

imaSi xedaven, rom direqtorTa moqmedebis Tavisufleba debulebiT ar 

izRudeba, sanam gadaxdisuunarobis safrTxe ar arsebobs.544 warmoSobis 

SemTxvevaSi ki direqtorebi Tavad wyveten, amis Sesaxeb ganacxadon Tu 

sawarmos gadarCena sxvagvarad scadon. mxolod gadaxdisuunarobis dad-

gomisas kreditorTa dasacavad Sesabamisi ganacxadis Setana xSirad dag-

vianebuli da araefeqtiania. amitom direqtorebs moqmedebis valdebu-

leba unda warmoeqmnaT ukve maSin, rodesac sawarmos gadaxdisuunaroba 

emuqreba.545

vinteris jgufis daskvnaSi gamoTqmuli mosazrebis Tanaxmad, sawesdebo 

kapitalsa da nominalur Rirebulebaze uaris Tqmis SemTxvevaSi SesaZle-

belia aqcionerTa uflebebis dacvis ara marto SenarCuneba, aramed mniS-

vnelovani gaumjobesebac ki. 

SemoTavazebis mixedviT, aqciebis upiratesi Sesyidvis ufleba aqcio-

nerTa dacvis mTavar saSualebad unda iqces. misi SezRudva an gauqmeba 

dasabuTebul SemTxvevaSi mxolod aqcionerTa gadawyvetilebiT unda iyos 

SesaZlebeli. 

axali aqciebis gamoSvebisas gaTvaliswinebul unda iqnes maTi namdvi-

li Rirebuleba, rac, nominalur Rirebulebaze damyarebul sistemasTan 

SedarebiT, aqcionerTa uflebebis dacvas mniSvnelovnad gazrdis. axal 

aqciaTa namdvil RirebulebasTan yovelgvari kavSiris gareSe ganTavseba 

sabolood arsebul aqcionerTa aqciebis devalvacias iwvevs (dilution of exis-

541  evropul sakorporacio samarTalSi Wrongful Trading-is SesaZlo rolze ix. aseve Hopt, 
Konzernrecht: Die europäische Perspektive, ZHR 171 (2007), 199, 225 et seq.
542  UK Insolvency Act 1986 § 214, 2 b).
543  UK Insolvency Act 1986 § 214, 3.
544  Winter Report, 69.
545  Winter Report, 69.
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ting shares), vinaidan SesaZlebelia, rom axali aqciebis gasacemi fasi nomi-

nalur Rirebulebas aRematebodes, magram maT sabazro Rirebulebas mniS-

vnelovnad CamorCebodes. am mosazrebebidan gamomdinare, miCneulia, rom 

alternatiuli sistema aqciaTa sabazro RirebulebiT gacemis moTxovnas 

unda Seicavdes.546 

fasiani qaRaldebis bazarze daSvebuli korporaciebisTvis aqciaTa sa-

marTliani fasi aqciaTa kursis mixedviT unda dadgindes. samarTlian fa-

sad SeiZleba miCneul iqnes aqciaTa saSualo sabazro fasi axali kapitalis 

gamoSvebamde garkveuli drois monakveTSi. sabazroze dabal Rirebulebad 

aqciaTa gamoSveba mxolod dasabuTebul SemTxvevebSia dasSvebi. danarCeni 

saaqcio sazogadoebebis aqciaTa Rirebulebas Semowmebuli wliuri balan-

si unda daedos safuZvlad. winaaRmdeg SemTxvevaSi, fasis samarTlianoba 

unda dasabuTdes mmarTveli organos mier da mowonebul iqnes aqcionerTa 

gadawyvetilebiT.547

kapitalis dacvis alternatiul sistemaSi arafuladi Sesatanis saeqs-

perto Sefasebas aqcionerebis gadawyvetileba enacvleba. sawarmos mmar-

Tvelma organom aqciebis RirebulebasTan Sesatanis Sesabamisoba unda 

daadasturos. vinteris jgufis mierve gamoiTqva varaudi, rom Sesatanad 

samuSaosa da momsaxurebis daSveba momsaxurebisa da maRali teqnologiebis 

sferoSi axali sawarmoebis dafuZnebas Seuwyobs xels.548 

evropel eqspertTa moxsenebaSi ganxilulia kapitalis dacvasTan dakav-

Sirebuli iseTi sakiTxebic, rogorebicaa sawarmos mier sakuTari aqciebis 

gamosyidva da aqciebis SeZenisaTvis finansuri mxardaWera. vinaidan jgufis 

Sesabamisi SemoTavazebebi 2006 wlis cvlilebebis direqtivaSi ZiriTadad 

gaTvaliswinebul iqna, maT amjerad ar SevexebiT (ix. zemoT). 

546  moxsenebis mixedviT, SesaZlebelia sajaro aqciebis emitentebisaTvis gamonaklisis daS-
veba, rac fasian qaRaldebTan dakavSirebul sainvesticio saqmianobas waaxalisebs (under-
writing activity) (Winter Report, 89., ix. aseve meore direqtivis me-8 muxlis me-2 nawili).
547  Winter Report, 89.
548  Winter Report, 83.
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2. jonaTan rikfordis komisiis daskvna kapitalis dacvis 

alternatiuli meTodebis Sesaxeb 

kapitalis dacvis reformis sakiTxebze rikfordis jgufis daskvnam dRis 

sinaTle 2004 wels ixila.549 avtorebi meore direqtiviT dadgenili reJimis 

alternatiuliT Canacvlebas emxrobian. SemoTavazebul koncefciaSi wliur 

angariSgebaze damyarebul kapitalis dacvis sistemas meorexarisxovani roli 

ekisreba.550 meti yuradReba eqceva sawarmos mier valdebulebebis drouli 

Sesrulebis unarsa da mis grZelvadian sicocxlisunarianobas. sawarmos ga-

daxdisunarianobis dacvaSi misi sawesdebo kapitalis roli ugulebelyofi-

lia. aseve uaryofiTad aris Sefasebuli aqciis nominaluri Rirebuleba da 

xazgasmulia nominalis armqone aqciebs upiratesoba. 

SemoTavazebuli aternatiuli reJimis mTavari Semadgeneli nawili aris 

gadaxdisunarianobisa da wminda aqtivis testi, romelic safuZvlad unda 

daedos wliuri an Sualeduri dividendis ganawilebas, sakuTari aqciebis 

SeZenas, finansur mxardaWerasa da sawesdebo kapitalis Semcirebas. gadaxdi-

sunarinobis testi or safexurs moicavs. pirvel yovlisa, sawarmos mmar-

Tvelebs evalebaT sawarmos moklevadiani (mimdinare) gadaxdisunarianobis 

Sefaseba. amasTanave, gadaxdisunarianobis testis mizani sawarmos gadaxdisu-

narianobis garantireba ar aris. igi umTavresad sawarmos mokle da grZelva-

diani gadaxdisunarianobis Taobaze direqtorebis keTilsindisier daskvnas 

moiTxovs. 

qonebis ganawileba daiSveba, Tuki, direqtorebis varaudiT, sawarmo qone-

bis ganawilebis Semdgomi erTi wlis ganmavlobaSi Cveulebrivi samewarmeo 

saqmianobidan (going concern) warmomdgari valdebulebebis droul Sesru-

lebas SeZlebs. direqtorebis prognozi sawarmos ganviTarebis gegmebsa da 

saamisod xelmisawvdom resursebs efuZneba.551 Sesabamisad, moklevadiani ga-

daxdisunarianobis dasadgenad gaTvaliswinebul unda iyos ara marto arse-

buli, aramed momavalSi mosalodneli likviduri saxsrebi, aseve, savaraudo 

da pirobiTi valdebulebebic. 

549  Report of the Interdisciplinary Group on Capital Maintenance edited by Jonathan Rickford (Rickford Re-
port), European Business Law Review (EBLR), 2004, 921, 937.
550  Sdr. meore diretivis me-15 muxlis pirveli b) punqti.
551  “having regard to their intentions and the resources in their view likely to be available, for the year imme-
diately following the company will be able in the ordinary course of business to meet all its debts as they fall 
due as a going concern throughout that year” Rickford Report, 921, 980.
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savaraudo valdebuleba SeiZleba ganvmartoT valdebulebad, romlis 

arseboba cnobilia, magram misi vadis dadgoma an Rirebuleba bundovania.552 

pirobiTi valdebulebis SemTxvevaSic urTierToba, romlidanac SeiZleba 

valdebuleba warmoiSvas, ukve arsebobs. Tumca ucnobia valdebulebis war-

moSoba, e.i. pirobis dadgoma (gauqmeba) da misi momenti. pirobiTi valdebu-

lebis Tanxac SeiZleba gaurkveveli iyos.553 

gadaxdisunarianobis Semowmebisas gaTvaliswinebul unda iqnes grZelva-

diani valdebulebebis is nawilic, romlis Sesrulebis vadac qonebis ganawi-

lebidan erTi wlis ganmavlobaSi dgeba.554 

moklevadiani gadaxdisunarianobis testi mniSvnelovan subieqtur faq-

tors Seicavs. igi angariSgebis monacemebze metad finansur prognozs 

efuZneba. mniSvnelovania ara imdenad sawarmos balansSi asaxuli, aramed 

mmarTvelTa TvalsazrisiT savaraudod xelmisawvdomi saxsrebi, romlebic 

momavali sameurneo wlis ganmavlobaSi sawarmos sicocxlisunarianobas 

uzrunvelyofs. 

grZelvadiani gadaxdisunarianobis dasamowmeblad mmarTvelobis organom 

unda ganacxados: „Cveulebrivi saqmianobidan gamomdinare, momavlis gaTva-

liswinebiT SeiZleba gonivrulad varaudi, rom sawarmo samomavlo valdebu-

lebebis Sesrulebas SeZlebs“.555 testi samomavlo drois myarad dadgenili 

vadiT ar Semoifargleba da, zogadad, ganWvretad momavals moicavs (fore-

seeable future).

Sefasebis subieqturobis xarisxi sawarmos grZelvadiani gadaxdisunaria-

nobis Sefasebisas ufro TvalSi sacemia. direqtorebs grZelvadiani gadaxdi-

sunarianobis garantiis gacema ar moeTxovebaT. mTavaria, sawarmos gegmebis 

arsebuli da savaraudo resursebisa da riskebis gaTvalisiwnebiT, maT goni-

vrulad ivaraudon gadaxdisunarianobis xangrZlivi SenarCuneba. „gonivru-

li molodini“ (reasonable expectation) ganmartebulia, rogorc sawarmos mdgo-

mareobidan da gegmebidan gamomdinare albaTobebis balansze damyarebuli 

varaudi.556 
552  IAS 37, 10.
553  IAS 37, 10.
554  KPMG feasibility Study, 284.
555  “Directors should be required to reach the view that for the reasonably foreseeable future, taking account 
of the company’s expected prospects in the ordinary course of business, it can reasonably be expected to meet 
its liabilities.” Rickford Report, 921, 979.
556  “Standard of reasonable expectation should be the normal one of the balance of probabilities taking the 
situation and prospects of the business as a whole” Rickford Report, 921, 979.
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rogorc aRvniSneT, sawarmos gadaxdisunarianobis Sesaxeb direqtorTa 

gancxadeba mxolod finansur angariSgebas ar efuZneba. amave dros, eqsper-

tebi angariSebis monacemTa srul ugulebelyofas dauSveblad miiCneven. 

rikfordis jgufi aseve emxroba damatebiT, wminda aqtivis testis ganxoric-

lebas (simple balance sheet test). man unda daadginos, dafaravs Tu ara sawarmos 

aqtivi valdebulebebs dividendis ganawilebis Semdeg. wminda aqtivis testi 

sawarmos finansuri angariSgebidan gamomdinareobs. amdenad, kanonmdeblo-

biT dadgenili angariSgebis meTodebiT unda moxdes aqtivebisa da valdebu-

lebebis, maT Soris grZelvadianis, aRiareba da Sefaseba.557 

gadaxdisunarianobis testisgan gansxvavebiT, wminda aqtivis testi divi-

dendebis akrZalvas ar emsaxureba.558 mogebis ganawileba maSinac SesaZlebe-

lia, roca sawarmos aqtivi mis valdebulebebs ver faravs. testi, umTavre-

sad, direqtorTa gulisxmierebas aZlierebs; Tuki wminda aqtivi uaryofiTia, 

direqtorebma unda daasabuTon, Tu ratom miaCniaT dasaSvebad dividendis 

ganawileba.559 

direqtorebi valdebulni arian gamoaqveynon gancxadeba, romelic ga-

daxdisunarianobis winapirobebisadmi sawarmos Sesabamisobas adasturebs 

(solvency statement). rogorc aRvniSneT, Tuki wminda aqtivis testi uaryofi-

Tia, mmarTvelma organom gadawyvetileba qonebis ganawilebis Taobaze ufro 

vrclad unda daasabuTos. zogadad ki, sawarmos qonebrivi da finansuri md-

gomareobisa da perspeqtivebis amomwuravi Seswavla yovelTvis aucilebeli 

ar aris. informacia gamokvleul unda iqnes mxolod imdenad, ramdenadac 

aucilebelia sawarmos gadaxdisunarianobaze dasabuTebuli azris Camosaya-

libeblad.560 Tuki sawarmo mniSvnelovan likvidur resursebs flobs da misi 

saqmianobidan miRebuli mogebac dagegmili dividendebis odenobas aSkarad 

aRemateba, cxadia, gadaxdisunarianobis Sesaxeb daskvnis gakeTeba did Za-

lisxmevas ar moiTxovs.561

rikfordis jgufi aseve ar moiTxovs gadaxdisunarianobis gancxadebis au-

ditorul Semowmebas. xSirad, xelmZRvanelTa gulisxmierebis valdebuleba 

557  KPMG feasibility Study, 286.
558  Tavad jonaTan rikfordma mogvianebiT wminda aqtivis testi usargeblod miiCnia ix. 
Rickford, EBOR 7 (2006), 135, 176.
559  Rickford Report, 921, 980.
560  “Directors should be required only to make an enquiry proper for the purpose” Rickford Report, 921, 980.
561  Rickford Report, 921, 981.
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TavisTavad gulisxmobs auditorebTan da finansuri direqtorTan gancxade-

bis SeTanxmebas. garda amisa, wliur auditorul angariSSi ex post ganxilul 

unda iyos mogebis ganawilebisa da gadaxdisunarianobis gancxadebis marTe-

buloba.562 

rikfordis jgufis mier SemoTavazebuli sistema sawarmos xelmZRvane-

lebs farTo uflebamosilebebs aniWebs. gadaxdisunarianobis SefasebaSi 

TvalSi sacemia subieqturobis elementi. miuxedavad imisa, rom direqtore-

bis daskvna saTanado kvlevas unda daeyrdnos, misi siRrme da Sesaswavli 

informaciis moculoba gansazRvruli ar aris. amdenad, ukanono dividen-

debis ganawilebisaTvis pasuxismgeblobis sakiTxi gansakuTrebiT mniSvnelo-

vani xdeba, Tumca am SemTxvevaSi ukanonobis obieqturi sazomi ar arsebobs. 

direqtorTa pasuxismgeblobis dadgenaSi mTavari yuradReba gulisxmierebis 

movaleobis dacvas eqceva.

arakanonieri dividendisaTvis direqtorTa da aqcionerTa pasuxismge-

blobis formebi, ZiriTadad, britanuli tradiciiT sazrdoobs. rikfordis 

daskvna uTiTebs UK companies Atc-is 847-e muxls,563 romlis Tanaxmadac, aq-

cioneris pasuxismgebloba misi bralis xarisxzea damokidebuli. aqcionerma 

dividendi unda daabrunos, Tuki kanondarRvevis arsebobis Sesaxeb icoda an 

unda evarauda (... knows or has reasonable grounds for believing). 

ukanono dividendisaTvs pasuxismgeblobis mTavari adresati direqto-

ria.564 sawarmos gadaxdisunarianobis Sesaxeb daskvnis Camoyalibebisas mas 

xelmZRvanelis „saTanado zrunvis, unarisa da gulisxmierebis“ gamoCena 

moeTxoveba (duty to exercise reasonable care, skill and diligence).565 movaleobebidan 

gamomdinare, direqtorebma sawarmos arsebuli da mosalodneli qonebrivi 

mdgomareoba saTanadod unda Seiswavlon. saWiroebis SemTxvevaSi ki speci-

listis rCevebi miiRon.566 xelmZRvanelis piradi pasuxismgebloba aRniSnul 

valdebulebaTa darRvevis SemTxvevaSi dgeba da, Sesabamisad, mis braleulo-

baze aris damokidebuli. 

562  Rickford Report, 921, 981.
563  daskvnaSi miTiTebulia UK Companies Act -is 1985 wlis redaqciis muxlebi (am SemTxvevaSi 
277-e muxli). aq da SemdgomSic moxerxebulobisaTvis vuTiTebT axali redaqciis (2006) 
Sesabamis muxlebs, vinaidan maTi debulebebi arsebiTad ar Secvlila. 
564  Rickford Report, 921, 981.
565  ix. UK Companies Act 2006, 174-e muxli.
566  Rickford Report, 921, 980.
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a) direqtorTa diskvalifikacia rikfordis jgufis daskvnis 

mixedviT 
britanul samarTls ekuTvnis sawarmos direqtorTa diskvalifikaciis 

institutic, romlis gamoyenebas rikfordis jgufi sasurvelad miiCnevs. 

direqtoris diskvalifikaciis aqtis567 mixedviT, pirs SeiZleba sasamarTlos 

mier aekrZalos iyos sawarmos direqtori an mis saqmianobasTan sxvagvarad 

dakavSirebuli piri, magaliTad, menejeri, damfuZnebeli, warmomadgeneli, 

likvidatori an gakotrebis mmarTveli.568 

kanoni ganasxvavebs diskvalifikaciis safuZvelTa sam ZiriTad kate-

gorias. pirveli maTgani exeba qcevis zogadi wesebis darRvevas (general 

misconduct). zogadi wesebis umZimesi darRveva aris sawarmos dafuZnebis, 

marTvis, likvidaciis an gakotrebis procesSi danaSaulebrivi qmedebis 

Cadena (indictable offence).569 meore SemTxveva moicavs samewarmeo kanonmde-

blobis sistematur darRvevas, rac samewarmeo reestrSi informaciisa da 

dokumentebis wardgenis valdebulebaTa darRvevaSi gamoixateba.570 dis-

kvalifikacia SeiZleba aseve Seexos direqtors, menejers an likvidators, 

romlebic kreditorTa an sawarmos mimarT TaRliTuri qmedebis CadenaSi 

arian mxilebulni.571 

diskvalifikaciis meore ZiriTadi safuZvelia Seusabamoba (unfitness).572 

igi gulisxmobs: gadaxdisuunaro sawarmoTa direqtorebis mier samarT-

liT dadgenil valdebulebaTa darRvevas,573 sawarmos fuladi saxsrebis 

an sxva qonebis aramiznobrivad gamoyenebas,574 sawarmos kreditorebis 

motyuebisa da valdebulebis Tavidan acilebis mizniT dadebul garige-

bebs (debt avoidance),575 aseve, finansuri angariSgebis, sagadasaxado anga-

567  UK Company Directors Disqualification Act 1986.
568  UK Company Directors Disqualification Act pirveli muxli.
569  UK Company Directors Disqualification Act me-2 muxlis pirveli nawili.
570  UK Company Directors Disqualification Act me-3 muxlis pirveli nawili.
571  UK Company Directors Disqualification Act me-4 muxlis pirveli nawili.
572  UK Company Directors Disqualification Act, me-6 muxli da danarTi I (Schedule 1).
573  “Any misfeasance or breach of any fiduciary or other duty by the director in relation to the company”. UK 
Company Directors Disqualification Act danarTi I muxli 2, ix. aseve UK Companies Act, 2006, 171-177 
muxlebi.
574  “Any misapplication or retention by the director of, or any conduct by the director giving rise to an obliga-
tion to account for, any money or other property of the company”, UK Company Directors Disqualification Act, 
danarTi I, punqti 2.
575  UK Isovency Act 1986 423-425 muxlebi.
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riSvaldebulebisa da samewarmeo reestris warmoebis wesebis576 darRve-

vas.577 

Seusabamobis kriteriumebs sasamarTlo praqtika akonkretebs, Tumca 

nawilobriv, sxvadasxva kriteriumis meSveobiT. aRiarebulia, rom komer-

ciuli Secdoma (misjudgement) diskvalifikaciisaTvis arasakmarisia. saWiroa 

gamoaSkaravdes direqtoris mier samewarmeo wesierebis arqona (lack of com-

mercial probity). gamonaklis SemTxvevebSi sanqcia gamoiyeneba keTilsindisieri 

direqtoris mimarTac, romelmac gansakuTrebiT uxeSi gaufrTxilebloba 

an sruli arakompetenturoba gamoamJRavna. sxva gadawyvetilebaSi aRniS-

nulia, rom arakeTilsindisiereba an sruli arakompetenturoba diskvali-

fikaciis erTaderTi safuZvli ar aris. sakmarisia, Tuki direqtorma aSkara 

gauTviTcnobierebloba an daudevroba gamoavlina (incompetence or negligence 

in a very marked degree).578

mesame ZiriTadi safuZveli sxvadasxva darRvevas (other cases of disqualifi-

cation) moicavs, maT Soris konkurenciis wesebis579 an gadaxdisunarianobis 

samarTlis580 normebis ugulebelyofas, gakotrebuli piris (undischarged ban-

krupt) sawarmos saqmianobaSi monawileobas581 da sxva.

b) direqtorTa pasuxismgeblobis sxva formebi rikfordis jgufis 

daskvnaSi
rikfordis jgufis daskvnaSi aseve miTiTebulia wesebze, romlebic ga-

daxdisuunarobis moaxloebisas sawarmos xelmZRvanelis movaleobas exeba. 

umTavresad, igulisxmeba britaneTis sagakotrebo kanonis582 213-e (fraudulent 

trading) da 214-e (wrongful trading) muxlebi. aRniSnuli normebi finansur ga-

saWirSi Cavardnili sawarmos mmarTvelisgan keTilsindisier moqmedebas moi-

Txovs.

576  UK Company Directors Disqualification Act, danarTi I, punqti 4.
577  Seusabamobis SemTxvevebSi sasamarTlo ara marto uflebamosili, aramed valdebulic 
aris, diskvalifikacia gamoiyenos (ix. UK Company Directors Disqualification Act-is I muxli).
578  Re Lo-Line Electric Motors Ltd. (1988) da Re Sevenoaks Stationers (Retail) Ltd. (1990) sasamarTlo praq-
tika moxmobilia Kelly/Holmes/Hayward/, Business Law, 5. Edition, 2005, 341 dayrdnobiT.
579  UK Company Directors Disqualification Act, 1986, me-9 muxli.
580  UK Company Directors Disqualification Act, 1986, me-10 muxli, UK Isolvency Act, 1986, 213-e (fraudulent 
trading) da 214-e (wrongfull trading) muxlebi.
581  UK Company Directors Disqualification Act, 1986, me-11 muxli.
582  UK Insolvency Act, 1986.
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likvidaciis procesSi SesaZloa gamoaSkaravdes, rom sawarmo saqmianobas 

kreditorTa motyuebis an sxva TaRliTuri mizniT warmarTavda (fraudulent 

trading). likvidatoris sarCeliT sawarmos direqtors sawarmosaTvis miyene-

buli zianis anazRaureba SeiZleba daekisros. Tumca likvidatoris mtkice-

bis tvirTi sakmaod mZimea, vinaidan mas mopasuxis TaRliTuri miznis – e.i. 

subieqturi damokidebulebis – damtkiceba moeTxoveba. amitomac normis 

gamoyeneba im iSviaT SemTxvevaSia gamarTlebuli, roca garemoebebi sawarmos 

mmarTvelebis ukanono ganzraxvas cxadyofs.583

gacilebiT efeqtiania wrongful trading-Tan dakavSirebuli debuleba. direq-

tors zianis anazRaureba evaleba, Tuki man icoda an unda scodnoda, rom 

sawarmo gadaxdisuunarobas Tavidan ver aicilebda.584 likvidatoris mtki-

cebis tvirTi amjerad mniSvnelovnad mcirea, radgan obieqtur (garegnul) 

garemoebebs eyrdnoba. mopasuxe direqtori pauxismgeblobis Tavidan acile-

bis SesaZleblobas inarCunebs, Tuki daamtkicebs, rom mosalodneli zianis 

Sesamcireblad yvelaferi moimoqmeda.585 

rikfordis jgufi aseve gvTavazobs gadaxdisuunarobis warmoebis etapze 

arakomerciuli da arasamarTliani garigebebis Sedegebis gadaxedvas. aseT 

garigebebad miiCneva qonebis Seusabamod dabal fasad gadacema an Cuqeba; 

aseve, mosalodneli an damdgari gadaxdisuunarobisas calkeuli kredito-

risaTvis upiratesobis miniWeba. SemoTavazebuli RonisZiebebi gadaxdisuu-

narobis kvlav britanuli samarTlis ideebs emyareba, romlebic likvidaciis 

an administrirebis586 proceduris farglebSi587 garigebis saziano Sedegebis 

aRmofxvras iTvaliswinebs (adjustment of prior transactions). 

rikfordis jgufis daskvna kapitalis dacvis evropuli koncefciis Zi-

reul cvlilebas emxroba. igi mwvaved akritikebs arafuladi Sesatanis Sefa-

sebis mizanSewonilobas, momsaxurebisa da samuSaos Sesatanad gamoyenebis 

akrZalvas, minimaluri sawesdebo kapitalis mniSvnelobasa da aqciis saval-

debulo nominalur Rirebulebas. 

583  ix. Girgis, Corporate Directors Disqulification: A new Canadian regime?, URL: http://ssrn.com/ab-
stract=1346589
584  UK Insolvency Act, 1986, 214-e muxlis me-2 nawilis b) puqti.
585  UK Insolvency Act, 1986, 214-e muxlis me-3 nawili, “. . . took every step with a view to minimising the 
potential loss to the company’s creditors”.
586  ix. UK Insolvency Act, 1986, Schedule B1.
587  ix. UK Insovelcy Act, 238-e, 239-e, 244-e muxlebi (“Trasaction at an undervalue” “Preferences”, “Extor-
tionate credit transactions”)
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kritikasTan erTad eqspertebi dadebiTad afaseben saerTo krebis gadawy-

vetilebis aucileblobas kapitalTan da aqciebTan dakavSirebul RonisZie-

baTa misaRebad. maTi azriT, sawarmos saqmianobaze aqcionerTa kontroli 

evropuli korporaciuli samarTlis mniSvnelovani principia.588 igi kapi-

talis dacvis alternatiul reJimze gadasvlis SemTxvevaSic unda Senar-

Cundes.589

3. kapitalis dacvis optimaluri sistema luTeris jgufis 

TvalsazrisiT

germanel eqspertTa samuSao jgufis daskvna590 meore direqtiviT 

dadgenili kapitalis dacvis sargeblianobas aRiarebs. avtorebi saeWvod 

miiCneven alternatiuli sistemiT misi Canacvlebis aucileblobas. ka-

pitalis tradiciuli modelisTvis ZiriTad gamowvevas isini finansuri 

angariSgebis saerTaSoriso standartebis gamoyenebaSi xedaven.591 IFRS-is 

Sesabamisad Sedgenili wliuri angariSgeba kapitalisa da kreditorebis 

dacvas ar emsaxureba. IFRS CarCodokumentis (Framework) mixedviT, wliuri 

angariSgeba zedmiwevniT realistur informacias unda awvdides yvela 

momxmarebels, pirvel rigSi, investorebs. wliuri ingariSgebis konserva-

tiuli midgoma met yuradRebas windaxedulobisa da imparitetis princi-

pebs uTmobs, amitom dasaSvebia mxolod realizebuli mogebis aRiareba. 

danakargebi da riskebi ki angariSgebaSi gacilebiT adre aisaxeba (vrclad 

ix. zemoT). aRniSnul gansxvavebaTa gamo IFRS-iT angariSgebis warmoeba 

meti odenobis sakuTari kapitalisa da mogebis Cvenebis SesaZleblobas 

iZleva. luTeris jgufic kapitalis dacvisaTvis mTavar safrTxes swored 

amaSi xedavs. 

daskvnaSi mimoxilulia ramdenime modeli, romlebic ganuxorcielebeli 

mogebis ganawilebas zRudavs. germanuli kanonmdeblobidan gamomdinare, 

588  Rickford Report, 921, 946, 947
589  aqcionerTa kontrolis uflebebs meore direqtiva imiT ganamtkicebs, rom sakuTari 
aqciebis SeZenis, gauqmebis, aqciebis gamoSvebis, aseve, upiratesi Sesyidvis uflebis Sez-
RudvisTvis saerTo krebis nebarTvas moiTxovs.
590  jgufis muSaobis Sedegebi gamoqveynebulia Lutter (Hrsg.), Kapital der Aktiengesellschaft in Euro-
pa, ZGR Sonderheft 17, 2006.
591  Lutter, Lutter (Hrsg.), Kapital der Aktiengesellschaft in Europa, 1, 10.
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kapitalis bazarze ornietirebuli sawarmoebi valdebulni, arian finansu-

ri angariSgeba IFRS-iT awarmoon.592 garda amisa, sagadasaxado miznebisaTvis 

yvela sawarmo sagadasaxado balanss adgens. pirveli koncefcia, romelzec 

jgufma imsjela, balansis sagadasaxado wesebisagan gawmendasa da mis sa-

fuZvelze dividendebis gansazRvras gulisxmobs. sabolood, jgufma wina-

dadeba uaryo, vinaidan, arsebiTad, mesame balansis Sedgenis valdebuleba 

sawarmoebis danaxarjs gazrdida. 

meore SesaZlo variants kaliforniis Statis sakorporacio samarTli 

daedo safuZvlad.593 ganxiluli koncefciis mixedviT, dividendebis ganawi-

leba daiSveba, Tuki sawarmos aqtivi sawarmos valdebulebebsa da aqcioner-

Ta kapitals 10%_20%-iT aRemateba.594 jgufis wevrebi kaliforniul models 

kapitalis dacvis uzrunvelyofis TvalsazrisiT dadebiTad afaseben. Tumca 

mis gadaWarbebul simkacresac aRniSnaven, ramac SeiZleba sawarmos qonebis 

usargeblo SeboWva gamoiwvios. 

rikfordis jgufisagan gansxvavebiT, germaneli eqspertebisaTvis gadaxdi-

sunarianobaze dafuZnebuli kapitalis dacva miuRebeli aRmoCnda. igi sawes-

debo kapitalze damyarebuli sistemis arss safuZvelSive ewinaaRmdegeba,595 

radganac aqcionerebisaTvis Sesatanebis dabrunebis SesaZleblobas uSvebs. 

jgufis wevrebi aseve saeWvod miiCneven gadaxdisunarianobis Semowmebis me-

Tods, romelic direqtorTa subieqtur Sefasebasa da varaudebs emyareba. 

meore mxriv, gadaxdisunarianobis mowmobis saeqsperto dadasturebis moTxo-

vna sawarmos saxsrebisa da drois danaxarjs mkveTrad gazrdis.596 gadaxdi-

sunarianobis Semowmebisas sawarmos finansuri mdgomareobis, misi samomavlo 

gegmebisa da mosalodneli riskebis codna gadamwyvet rols asrulebs. ami-

tom damoukidebeli eqspertis mier gadaxdisunarianobis mowmobis sizustis 

gansazRvra sawarmos arsebuli da samomavlo saqmianobis siRrmiseul ana-

lizs moiTxovs. msgavsi momsaxureba ki sawarmosaTvis SeiZleba sakmaod xar-

jiani aRmoCndes.

592  Lutter, iqve.
593  CA Corporations Code Art. 500 (b) 1. 
594  Lutter, Lutter (Hrsg.), Kapital der Aktiengesellschaft in Europa, 1,10.
595  avtorebi emxrobian meore direqtivis me-15 muxlis ganmartebas, romlis mixedviTac, 
daculia ara marto sawesdebo kapitalis cifri, aramed mTlianad aqcionerTa Senatanebi 
(e.i. damatebiTi kapitalic). rogorc aRvniSneT (ix. zemoT), es xedva germaniaSi gabatone-
bul azrs gamoxatavs.
596  Lutter, Lutter (Hrsg.), Kapital der Aktiengesellschaft in Europa, 1, 11
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zemoxsenebuli alternativebis uaryofis fonze jgufi Semdeg SemoTa-

vazebaze SeCerda: Tuki saaqcio sazogadoebis mier dividendebis ganawileba 

germaniis savaWro kodeqsiT (Handelsgesetzbuch (HGB)) Sedgenil balanss efuZne-

ba, gadaxdisunarianobis testis ganxorcieleba saWiro ar aris. IFRS-is mixed-

viT warmoebuli angariSgeba ki dividendebis ganawilebas ar unda daeyrdnos. 

am SemTxvevaSi sazogadoebis mmarTveli organo valdebulia gadaxdisunaria-

nobis daskvna warmoadginos. dividendis ganawileba dasaSvebia, Tuki daskvna 

cxadyofs, rom sawarmo erTi (an ori) wlis ganmavlobaSi gadaxdisunariani 

darCeba.597

4. niderlandeli eqspertebis daskvna kapitalis dacvis 

alternatiuli sistemebis Sesaxeb

groningenis universitetis warmomadgenelTa mier SemoTavazebuli kapi-

talis dacvis sistema gadaxdisunarianobis tests efuZneba. testi gamoiye-

neba ara marto dividendebis ganawilebisas, aramde sakuTari aqciebis gamo-

syidvisa da kapitalis Semcirebis SemTxvevaSic. 

korporaciis finansuri politikis warmarTva mis xelmZRvanelTa kompe-

tenciis nawilia. isini sawarmos qonebis ganawilebis kanonierebazec ageben 

pasuxs. imavdroulad, dividendis gacemis Sesaxeb saboloo gadawyvetilebas, 

tradiciulad, aqcionerTa saerTo kreba iRebs. avtorebis azriT, direq-

torTa pasuxismgeblobis dasazusteblad dividendis ganawilebaSi maTi 

roli unda gaZlierdes.598 kerZod, saerTo krebis gadawyvetileba mxolod 

maSin unda wamoWrides dividendis gacemis valdebulebas, Tuki igi gadaxdi-

sunarianobis tests emyareba.599 

avtorebis azriT, direqtorebis mier Sedgenili gadaxdisunarianobis 

mowmoba ori nawilisagan unda Sedgebodes: balansis testi da likvidurobis 

testi. avtorebi ganasxvaveben balansis martiv da rTul testebs. balansis 

martivi testiT unda dadgindes, rom qonebis ganawilebis Semdeg sawarmos 

597  Lutter, Lutter (Hrsg.), Kapital der Aktiengesellschaft in Europa, 1, 12.
598  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, Final Report, 2005, 58. 
daskvnis eleqtronuli versia ix. URL: www.justitie.nl 
599  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 59.
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aqtivebi mis valdebulebebs faravs.600 balansis testi wliuri angariSge-

bis Sedegebs eyrdnoba, amitom misi Sedgenisas erovnuli kanonmdeblobiT 

dadgenili angariSgebis wesebi unda iqnes gamoyenebuli. qonebis ganawile-

bis Semdeg likvidurobis testis amocana aris uaxloes momavalSi sawarmos 

gadaxdisunarianobis dadgena. Sesabamisad, misi Sedgenisas gamokvleul unda 

iqnes sawarmos unari, daakmayofilos moklevadiani (mimdinare) valdebule-

bebi. likvidurobis testis safuZvels, sabalanso monacemebis garda, qmnis 

likvidurobis prognozi (cash flow projection), romelic uaxloes periods (12 

Tve) moicavs.601

avtorebis azriT, mxolod balansis an likvidurobis testi kreditorTa 

dacvisaTvis sakmarisi ar aris. sawarmos momavali gadaxdisunarianobis Sefa-

seba wliuri balansis testis SesaZleblobebs aRemateba. wliur balansSi 

mxolod arsebul qonebasTan dakavSirebuli monacemebi iyris Tavs. meore 

mxriv, likvidurobis testiT sawarmos samomavlo gadaxdisunarianoba mowm-

deba, Tumca is mxolod moklevadian valdebulebebs moicavs. 

orive testis erTobliv gamoyenebas avtorebi saukeTeso gadawyvetile-

bad miiCneven. wliuri balansi sawarmos statikur, magram mTlian, qonebriv 

suraTs warmoaCens. maT Soris, grZelvadian valdebulebebsac iTvaliswi-

nebs.602 meore mxriv, likvidurobis testi sawarmos ganviTarebis moklevadian 

prognozs gvTavazobs. miuxedavad imisa, rom prognozi, TavisTavad, abso-

lutur utyuarobas moklebulia, wliur balansTan kavSirSi kreditorebis 

gonivrul dacvas uzrunvelyofs.

niderlandeli eqspertebis kritikas imsaxurebs sazogadoebis aqciebis 

SeZenisTvis finansuri mxardaWeris meore direqtiviT SezRudva.603 daskvnaSi 

miTiTebulia, rom finansuri mxardaWerisas Cveulebrivi sabazro pirobebis 

dacva da sawarmos gadaxdisunarianobis SenarCuneba direqtorTa gulisxmie-

rebis movaleobis nawilia. amasTanave, igi sawarmos mier aqcioneris, direq-

toris an mesame pirisaTvis sesxis micemisagan arsebiTad ar gansxvavdeba, 

amitom misi sagangebod mowesrigeba mizanSeuwonelia.604 

600  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 60.
601  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 63.
602  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 64.
603  daskvnis gamoqveynebisas (2005 w.) meore direqtiva finansur mxardaWeras krZalavda. ix. 
meore direqtivis 23-e muxli 2006 wlis cvlilebamde moqmedi redaqciiT.
604  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 64.
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eqspertTa jgufi alternatiuli reJimis farglebSi nominalis armqone 

aqciebis rolsac mimoixilavs. jgufis wevrebi samarTlianad miuTiTeben 

imaze, rom aqciis nominaluri Rirebuleba evropuli sakorporacio samarT-

lis fuZemdeblur cnebas ar warmoadgnes. sawesdebo kapitalis ZiriTadi 

funqciebi Tavsebadia nominaluri Rirebulebis armqone aqciebTanac. av-

torebi iSvelieben avstraliis magaliTs, sadac aqcionerTa mTliani Sesata-

ni saaqcio kapitalis angariSSi eqceva. igi daaxloebiT imave rols asrulebs, 

romelsac meore direqtiva sawesdebo kapitalsa da ganukargvad rezervs 

akisrebs. nominaluri Rirebulebis gauqmebis SemTxvevaSi umTavresi sakiTxi 

aqcionerTa uflebebis dacvis axleburi meTodebis SemuSavebaa.605 evropis 

qveynebis korporaciul samarTalSi (Tumca ara Tavad meore direqtivaSi) 

aqciis nominalur Rirebulebas aqcionerTa uflebebis, aseve kvorumis umra-

vlesobis gansazRvrisaTvis mniSvnelovani roli ekisreba. 

aSS-isa da avstraliis magaliTze avtorebi axasiaTeben im saSualebebs, 

romlebic aqciis nominaluri Rirebulebis funqciebs enacvleba. magaliTad, 

aqciebis gamoSvebisas nominaluri Rirebulebis funqcia SesaZloa sabazro 

fasma ikisros, xmis uflebis amosaval principad ki e.w. one share one vote 

iqces. aseve dasaSvebia dividendebis ganawileba aqcionerTa Tanasworobis 

moTxovnas daefuZnos.606 xolo saerTo krebis kvorumisa da umravlesobis 

sakiTxebi xmis uflebis mqone aqciebis an aqciaTa saerTo raodenobasTan 

SefardebiT dadgindes.607 

daskvna

ganxiluli winadadebebi kapitalis dacvis evropuli sistemis daxvewas 

exeba. germanel mecnierTa (luTeris) jgufis daskvnis Tanaxmad, kapitalis 

dacvis tradiciuli koncefcia, ZiriTadad, unda SenarCundes. amasTanave, 

angariSgebis saerTaSoriso standartebis gamoyenebis SemTxvevaSi kapitalis 

dacvis evropuli modeli gadaxdisunarianobis testiT unda Seivsos. 

sxva avtorTa SemoTavazebebis ganxorcieleba ufro mkveTr cvlilebebs 

605  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 54, 55.
606  Boschma/Lennarts/Schutte-Veenstra, Alternative Systems for Capital Protection, 64.
607  Boschma/Lennarts/Schutte-Veenstra, iqve.
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ukavSirdeba. upirveles yovlisa, igulisxmeba myari sawesdebo kapitalisa da 

aqciaTa nominaluri Rirebulebis gauqmeba. 

groningenis universitetisa da vinteris jgufis eqspertebi kapitalis 

dacvis saukeTeso gzad balansisa da gadaxdisunarianobis testebis ur-

TierTkavSirs miiCneven. wliuri balansis meSveobiT dgindeba, dafaravs Tu 

ara sawarmos aqtivi mis valdebulebebs dividendis ganawilebis Semdeg. ga-

daxdisunarianobis testi ki sawarmos moklevadian likvidurobas amowmebs. 

rikfordis jgufi sawarmos mokle da grZelvadini gadaxdisunarianobis 

Semowmebis momxrea. Semowmebis farglebSi wliuri angariSgebis monacemebic 

unda iqnes gaTvaliswinebuli, Tumca ZiriTadi yuradReba likviduri saxsre-

bis mozidvis SesaZleblobebsa da samomavlo riskebs unda daeTmos. rikfor-

dis jgufi sawarmos mmarTvelTa pasuxismgeblobis gamkacrebazec miuTiTebs. 

am mxriv, eqspertebi britanul gamocdilebaze damyarebuli saerTo-evro-

puli wesebis SemoRebas emxrobian. vinteris jgufic britanul samarTalSi 

cnobil wrongful trading-is instituts aniWebs upiratesobas.

IV. korporaciis kapitalis dacva amerikul samarTalSi

winamdebare monakveTSi yuradRebas amerikul sakorporacio samarTls 

davuTmobT. zemoT ganxiluli samecniero daskvnebis mTavar „STagonebis 

wyarod“ swored aSS-is korporaciuli samarTali iqca.608 Cveni arCevanic am 

garemoebam ganapiroba.

amerikis SeerTebuli Statebis modeluri sakorporacio kanonmdeblo-

bis gamocdileba samoc weliwads iTvlis.609 swored misi pirmSoa modelu-

ri aqti samewarmeo korporaciebis Sesaxeb (RMBCA),610 romlis midgomebsac 

608  amerikis SeerTebuli Statebis konstituciis pirveli muxlis me-8 nawilidan gamomdi-
nare, korporaciuli samarTali Statebis kompetencias ganekuTvneba. Sesabamisad, yvela 
Stats Tavisi sakorporacio samarTali aqvs.
609  aSS-is advokatTa asociaciis korporaciuli samarTlis komitetma Model Business Corpora-
tion Act-ze muSaoba 1940 wels daiwyo. aqtis pirvelma redaqciam dRis sinaTle ki 1950 wels 
ixila. MBCA-s miRebis mizezebze ix. Booth, Capital Requirements in United States Corporation Law, 
University of Maryland School of Law, Legal Studies Research Paper No. 2005-65, 11, (2005), URL: http://ssrn.
com/abstract=864685. 
610  modeluri aqtis sagulisxmo reforma ganxorcielda 1984 wels, romlis Sedegadac 
sawesdebo kapitalis koncefcia da misi roli qonebis (dividendebis) ganawilebaSi gauqmda.



kapitalis dacva saaqcio sazogadoebaSi

151

ormocamde Statis kanonmdebloba iziarebs. amdenad, RMBCA-s ganxilva 

amerikuli korporaciuli samarTlis Sesaxeb sakmaod srul warmodgenas 

Segviqmnis. 

garda modeluri kanonmdeblobisa, sasargeblod migvaCnia amerikul kor-

poraciul samarTalSi lider delaveris Statis kanonmdeblobis mimoxilva. 

delaveris sakorporacio samarTlis maRal doneze isic metyvelebs, rom 

umsxvilesi amerikuli korporaciebisTvis es Stati yvelaze mimzidveli ad-

gili aRmoCnda.611

korporaciis qonebis dacvas aSS-is samarTlis sxva dargebic emsaxure-

ba. amdenad, mxolod sakorporacio samarTlis kvleviT ver Semovifargle-

biT; mniSvnelovnad migvaCnia direqtorTa fiduciaruli movaleobebisa da 

avzraxul garigebaTa (fraudulent transfers) gadaxedvis institutis ganxilvac. 

sakanonmdeblo aqtebTan erTad, amerikul samosamarTlo samarTlis gaTva-

liswinebac aucilebelia. samosamarTlo praqtika aSS-Si samarTlis umniS-

vnelovanesi wyaroa. misi roli gansakuTrebiT didia direqtorTa valdebu-

lebaTa da pasuxismgeblobis gansazRvris sferoSi. 

1. sawarmos gadaxdisunarianobis dacva RMBCA-s mixedviT

a) kapitalis struqtura, aqciaTa saxeobebi 
RMBCA-s avtorebma myari sawesdebo kapitalis (stated capital) koncefciaze 

uari Tqves. Sesabamisad, saaqcio kapitalis struqturac gansxvavebul maxa-

siaTeblebs daefuZna. aqtis mixedviT SeiZleba ganvasxvaoT avtorizebuli 

(nebadarTuli), gamoSvebuli da gacemuli aqciebi (authorized, issued, outstan-

ding shares). aqciaTa avtorizacia gulisxmobs sazogadoebis sadamfuZneblo 

dokumentSi aqciebis saxeobebisa da aqciaTa dasaSvebi saerTo odenobis 

aRweras. gamocemamde aqciaTa mTeli simravle nebadarTul saaqcio kapitals 

Seadgens, romelic sawarmosTvis saWiro saxsrebis savaraudo odenobiT gani-

sazRvreba.612 

Semdegi safexuria aqciaTa gamoSveba. am etapze aqcia iqmneba, rogorc 

611  Marx, Der Solvenztest als Alternative zur Kapitalerhaltung in der Aktiengesellschaft, Baden-Baden, 2006, 
Booth, University of Maryland School of Law, Legal Studies Research Paper No. 2005-65, 11, (2005), 18, 19; 
Roe, Delaware’s Competition, Vol. 117, No. 2 Harvard Law Review, 588, 594, (2003).
612  Moye, The law of business organizations, 6. ed., 2004, 295. 
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sakuTrebisa da flobis obieqti, miuxedvad imisa, aris Tu ara igi konkre-

tuli aqcioneris sakuTrebaSi (authorized and issued shares). aqcionerisaTvis 

aqciebis gadacemiT (ganTavsebiT) isini ukve gacemul aqciebad gardaiqmneba 

(authorized, issued and outsanding shares). saaqcio kapitalis amgvari klasifika-

cia korporacias SesaZleblobas aniWebs, kapitalis mozidvis moTxovnile-

bis Sesabamisad, axali aqciebi gamouSvas da gasces.613 rogorc wesi, avto-

rizebuli saaqcio kapitalis Sesaxeb gadawyvetilebas aqcionerebi iReben, 

xolo aqciebis gamoSveba direqtorTa bordis gamgeblobaSia. Tumca SesaZ-

lebelia, korporaciis wesdebiT, bordis es uflebac aqcionerTa krebas 

gadaeces.614 

RMBCA ganasxvavebs aqciis seriebsa da klasebs. klasi aqciaTa saxeobis 

ufro msxvili jgufia, romelic SeiZleba seriebad daiyos. serias, klasis 

saerTo maxasiaTeblebTan erTad, damatebiTi ganmasxvavebeli niSnebic aqvs. 

aqciis saxeobaTa aseTi mravalferovneba korporaciis finansur struqtu-

ras moqnilobas matebs. dividendis, likvidaciis farglebSi qonebis miRe-

bis, xmisa da sxva uflebebis ganawilebis Tavisufleba yvela aqcionerisTvis 

misaRebi pirobebis SeTavazebas aadvilebs. magaliTad, SesaZloa xmaTa umra-

vlesobis mflobel aqcionerebs mogebaSi monawileobis naklebi wili mieku-

TvnoT; sanacvlod ki, SezRuduli xmis uflebis mqoneT upiratesi qonebrivi 

uflebebi gadaeceT. RMBCA korporacias sainvesticio interesze adekvaturi 

reagirebis TiTqmis SeuzRudav SesaZleblobebs aniWebs. moxmobili magaliTi 

aqciebis saxeobaTa gansazRvrisadmi modeluri aqtis liberalur midgomas 

mxolod nawilobriv aRwers. 

aqciebis gamocemasa da masTan dakavSirebul ufleba-movaleobebs aqtis 

me-6 muxli awesrigebs. aqciis nominaluri Rirebulebis dadgena aucilebeli 

ar aris, Tumca RMBCA aseTi aqciebis gamocemasac ar krZalavs.615 rogorc 

aRvniSneT, aqciaTa klasebisa da seriebis gansazRvrisas korporaciebs sak-

maod farTo SesaZleblobebi eniWebaT. RMBCA mxolod or arsebiT SezRud-

vas awesebs, romlebic aqcionerTa xmisa da qonebaSi monawileobis ufle-

bebs ukavSirdeba.616 kerZod, korporaciis wesdeba (articles of corporation) unda 

613  Moye, The law of business organizations, 6. ed., 2004, 295.
614  RMBCA § 6.21 (a).
615  RMBCA § 2.02(b)(2)(iv). korporaciebis aqciebisaTvis nominaluri Rirebulebis savalde-
bulo dadgenas mxolod nebraskis Statis korporaciuli samarTali iTvaliswinebs.
616  ABA, Model business corporation act (MBCA) annotated, 2005, 6-7
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iTvaliswinebdes aqciaTa erT an ramdenime saxeobas, romelTac, jamurad, 

mieniWebaT SeuzRudavi xmis ufleba617 da aseve ufleba likvidaciis Semdeg 

mTeli narCeni qoneba miiRon.618 

samarTlebrivi gamWvirvalobis mizniT nebadarTul aqciaTa saxeobebi da 

maTi raodenoba korporaciis wesdebaSi unda aRiweros. wesdebaSi aRiniSneba 

aqciaTa sxvadasxva klasisa da seriis ganmasxvavebeli niSnebi, privilegiebi, 

SezRudvebi da sxva Taviseburebebi.

modeluri aqtis Tanaxmad, erTi aqcia mis mflobels erT xmas aniWebs (one 

share one vote),619 Tumca mocemuli wesi dispoziciur normaTa rigs ganeku-

Tvneba da, wesdebiT, misgan gadaxveva SesaZlebelia. aqciebs SeiZleba sagan-

gebo, pirobiTi an SezRuduli xmis ufleba mieniWoT.620 amasTanave, calkeul 

SemTxvevaSi RMBCA xmis micemis SesaZleblobas xmis uflebis armqone aqcio-

nerebsac aZlevs. isini, rogorc aqcionerTa jgufi, wesdebaSi Sesatan cvli-

lebasTan dakavSirebiT, Tuki is maT uflebebs exeba, sagangebo gadawyveti-

lebas iReben.621 

aqcias, romelic Cveulebrivze meti xmis uflebiTaa aRiWurvili, xmis 

mravaljeradi uflebis mqone aqcias uwodeben (multiple voting rights). wesdebiT 

aseve dasaSvebia SezRuduli an nawilobrivi xmis uflebis dadgena. SezRu-

duli xmis uflebis SemTxvevaSi aqcioners calkeul sakiTxTan dakavSire-

biT xmis ufleba ezRudeba. nawilobrivi xmis ufleba ki (farctional voting rights) 

mxolod sruli xmis nawilia, magaliTad, erTi aqciidan mxolod naxevari xma 

gamomdinareobs.622 nawilobrivi aqciis kidev erTi nairgvarobaa e.w. aqciis 

fragmenti (scrip). damoukideblad maT xmis an dividendis ufleba ar gaaCniaT, 

magram, Tuki aqcioneris xelT fragmentebis sakmarisi raodenoba aRmoCn-

deba, SesaZlebelia maTi srul aqciaSi gadacvla.623 

617  e.i. nebismier sakiTxze gadawyvetilebis miRebaSi monawileobis ufleba. 
618  RMBCA § 6 (b).
619  RMBCA § 7.21.
620  RMBCA § 6.01 (c) (1).
621  MBCA Annotated, 6-9
622  RMBCA § 6.04. nawilobrivi xmis ufleba, umTavresad, sakuTari saxsrebidan saaqcio kapi-
talis gazrdisas gamoiyeneba. davuSvaT, sakuTari saxsrebiT kapitalis gazrdisas kor-
poracia yovel aT Cveulebriv aqciaze erT axal aqcias gamoscems. aqcioners, romlis 
aqciaTa odenoba 10-ze unaSTod ar iyofa, SeiZleba nawilobrivi aqciebi mieces (mag., erT-
naxevari aqcia da misT.).
623  MBCA § 6.04 (a) (3).
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xmis ufleba SesaZloa garkveuli garemoebebis warmoSobasac daukav-

Sirdes. magaliTad, aqcioners xmis ufleba aRudges, Tu korporacia xangrZ-

livi drois ganmavlobaSi dividends ar gascems.624 dividendis gaucemloba 

amarTlebs xmis uflebis aRdgenas, vinaidan misi SezRudvis sapirwonesac 

swored gazrdili qonebrivi uflebebi qmnis. 

RMBCA gamosyidvadi da konvertirebadi aqciebis gamoSvebasac iTvaliswi-

nebs (redeemable or convertible stock).625 gamosyidvis moTxovnis ufleba SesaZloa 

mieniWos rogorc korporacias, aseve aqcioners.626 konvertirebadi aqcie-

bis mflobeli ki uflebamosilia wesdebiT dadgenili pirobebiT aqciebi 

gadacvalos korporaciis gansxvavebul fasian qaRaldebSi, fulSi an sxva 

qonebaSi. rogorc aqciebis konvertacia, aseve gamosyidvadi aqciebis SeZena 

mogebis ganawilebad (distribution) iTvleba da kapitalis dacvis mizniT dawese-

bul SezRudvebs eqvemdebareba.627 

aqciaTa saxeobebi SeiZleba dividendis odenobiTa da misi rigiTobiT 

gansxvavdebodes. ZiriTadi (pro rata) principis garda, modeluri aqti miu-

TiTebs dividendis ganawilebis kumulaciur, arakumulaciur da nawilo-

briv kumulaciur wesebze.628 kumulaciuri dividendis SemTxvevaSi aqcioners 

ufleba aqvs, Cveulebrivi dividendis gadanawilebamde winaswar dadgenili 

Tanxa miiRos. Tuki mogebis ganawilebisgan korporacia Tavs ikavebs, `ga-

motovebuli~ dividendi grovdeba (akumulirdeba) da momdevno periodSi 

gaicema. araakumulaciuri dividendebi niSnavs, rom aqcioneri SeTanxmebul 

Tanxas korporaciis mier mogebis ganawilebis SemTxvevaSi miiRebs. gamoto-

vebuli dividendi ki ar akumulirdeba.629 nawilobriv, kumulaciuri aqciiT 

misaRebi dividendi mxolod im SemTxvevaSi akumulirdeba, Tuki korporacia 

dividends ar anawilebs, Tumca saamiso saxsrebs flobs. aqcionerebisTvis 

624  MBCA § 10.4
625  MBCA § 6.01. (c) (2).
626  korporaciis iniciativiT gamosyidvadi aqciebi callable shares saxeliTaa cnobili, xolo 
Tuki iniciativa aqcioners ekuTvnis, transaqcia put-is saxlwodebas atarebs. aseTi ufle-
bebis (call and put options) gamoyenebam qarTul sakorporacio-samarTlebliv praqtikaSic 
moikida fexi. msavsi debulebebi xSirad aqcionerTa xelSekrulebebSi gvxvdeba (Sharehoders 
Agreement).
627  MBCA Annotated, 6-11.
628  RMBCA § 6.01(c) (3).
629  arakumulaciuri aqcia SeiZleba damatebiT narCen mogebaSi monawileobis uflebiT aRi-
Wurvos. SeTanxmebuli Tanxis miRebasTan erTad, aseTi aqciis mflobeli darCenili divi-
dendis ganawilebaSic monawileobs (noncumulative participating shares).
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msgavsi privilegiebis miniWeba SesaZlebelia ara marto dividendebTan, ara-

med salikvidacio qonebis ganawilebasTan dakavSirebiTac.630 

amerikis korporaciul-samarTlebriv praqtikaSi cnobilia e.w. segmentu-

ri aqciebi, e.i. aqciebi, romelTagan gamomdinare uflebebic ara mTlianad 

sawarmos, aramed mis raRac nawils ukavSirdeba (tracking stock). SesaZloa es 

nawili dargobrivi, teritoriuli an sxva niSniT ganiszRvros. magaliTad, 

segmenturia aqcia, Tuki misi dividendi korporaciis saqmianobis mxolod 

erT-erTi dargis mogebiT finansdeba. dividendi aseve SeiZleba daukavSirdes 

sawarmos erTi an ramdenime filialis an Svilobili sawarmos finansur Sede-

gebs. xSirad, segmenturi aqciebis gamocemas mravaldargovan korporaciaSi 

investiciis moTxovnileba ganapirobebs. sawarmos warmatebuli segmenti xSi-

rad investorisTvis ufro mimzidvelia, Tuki igi naklebmogebiani dargebi-

dan gamomdinare finansuri riskebisgan daculia. 

aqciidan gamomdinare uflebebi SesaZloa garkveuli pirobis warmoSobas 

an gauqmebas daukavSirdes. RMBCA-s mixedviT, aqciebidan gamomdinare uf-

lebis warmoSobas, Secvlas an gauqmebas mxolod iseTi movlena unda dae-

dos safuZvlad, romlis gadamowmebac SesaZleblia. amis magaliTebia: fa-

siani qaRaldebis sabazro fasi, valutis gacvlis kursi an sxva finansuri 

monacemi;631 aseve, korporaciis an mis organoTa mier konkretuli gadawyve-

tilebis miReba an qmedebis ganxorcieleba.632

b) direqtorTa uflebamosileba aqciaTa klasebisa da seriebis 

gansazRvrisas
rogorc aRvniSneT, aqciaTa nebadarTuli klasebi da seriebi korpora-

ciis wesdebaSi unda iasaxos. aqciaTa axali saxeobis gamoSvebac wesdebis 

cvlilebas moiTxovs. amisaTvis aucilebelia aqciebis gamocemis Taobaze 

630  RMBCA, § 6.01 (c) (4), ix. aseve Moye, The Law of Business Oranisations, 311.
631  RMBCA § 1.20 (k) (5) gansazRvravs, Tu ra iTvleba obieqturad gadamowmebad garemoe-
bebad: (I) aRiarebuli beWdviTi an eleqtronuli mediasaSualebebSi gamoqveynebuli faqti, 
statistikuri an sabazro maCvenebeli, fasiani qaRaldebis sabazro fasi, saprocento ga-
nakveTi an savaluto gacvliTi kursi, aseve, sxva msgavsi ekonomikuri an finansuri mona-
cemi; (II) faqtis gadamowmeba SesaZlebelia sajarod xelmisawvdomi Canaweris mixedviT (mag., 
sajaro reestri) an (III) Tu korporaciam Sesabamis aqcioners faqtis dadgomis Taobaze 
werilobiT acnoba. danarCen SemTxvevebSi korporaciam Sesabamisi cvlilebebis registra-
cia unda moaxdinos (shall file with the secretary of state articles of amendment) cvlilebis ganmsaz-
Rvreli faqtis dadgomis an SecvlisTanave. 
632  ix. RMBCA § 1.20 (k) (2) (ii), (iii); MBCA Annotated, 1-11.
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direqtorTa gadawyvetileba, aqcionerTa krebis Tanxmoba da cvlilebaTa 

registracia.633 sxva mxriv, aqciaTa saxeobebis gansazRvrisas korporacia, ar-

sebiTad, SeuzRudavi TavisuflebiT sargeblobs. metic, RMBCA uSvebs aqciis 

saxeobaTa gansazRvras aqcionerTa Tanxmobis gareSe, Tuki bordis es sagan-

gebo uflebamosileba wesdebaSia miTiTebuli. aqcionerTa Tanxmobis gareSe 

aqciis axali seriis an klasis gamoSvebis SesaZlebloba direqtorebs sainves-

ticio garigebebis swrafi ganxorcielebis saSualebas aZlevs.

aRniSnuli uflebamosilebis gansaxorcieleblad modeluri aqti ramde-

nime gzas gvTavazobs. direqtorebs SeiZleba ufleba mieceT nebadarTuli 

aqciebis klasebad da seriebad dayofis sakiTxi Tavad gadawyviton da aqcie-

bidan gamomdinare uflebebi (aqciaTa klasificirebis ufleba) gansazRvron. 

aseT aqciebs xSirad blankuri aqciebs uwodeben (blank chek stock).634 bordis 

uflebamosilebis meore formaa reklasificirebis ufleba. am SemTxvevaSi 

aqciaTa nebadarTul saxeobebs wesdeba adgens, bordi ki uflebamosilia, 

aqcionerTa sagangebo Tanxmobis gareSe, nebadarTuli aqciaTa erTi saxeoba 

meored gardaqmnas. 

wesdebazea damokidebuli klasificirebisa da reklasificirebis ufle-

baTa moculobac. wesdeba SeiZleba nebadarTuli aqciebis farglebSi bordis 

SeuzRudav uflebamosilebas iTvaliswinebdes (mag., blankuri E klasis aqcie-

bis nebadarTul A, B, C, D klasis aqciebad gardaqmnas; aseve, danarCeni aqcie-

bis wesdebiT daSvebuli nebismieri privilegiis gaTvaliswinebiT reklasi-

ficirebas). SesaZlebelia klasificirebis an/da reklasificirebis nebarTva 

aqciaTa mxolod garkveul saxeobas an raodenobas Seexos. agreTve dasaS-

vebia aqciaTa saxeobis zogadi gansazRvra, romlis dakonkretebac bords 

daevaleba (mag., aqciebis gamocema upiratesi dividendis uflebiT, aqciaze 

5-dan 10 dolaramde farglebSi). wesdebiT SeiZleba aRniSnuli uflebamosi-

lebis warmoSobis winapirobebic dadgindes. 

uflebaTa zemoT aRwerili gamoyenebis SemTxvevisas bordi valdebu-

lia, gadawyvetilebaSi aqciaTa axali saxeobisTvis damaxasiaTebeli niSnebi 

miuTiTos.635 wesdebaSi Sesabamisi cvlileba klasificirebiT an reklasifi-

cirebiT Seqmnil aqciaTa gamocemamde unda ganxorcieldes. amjerad, cvli-

lebebze aqcionerTa Tanxmoba saWiro ar aris. cvlilebis samarTlebriv sa-

fuZvels bordis gadawyvetileba qmnis.

633  Moye, The Law of Business Organisations, 303.
634  MBCA Annotated, 6-15.
635  RMBCA § 6.02 (b).
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g) Sesatanebi da maTi Sefaseba
fulad SesatanTan erTad RMBCA dasaSvebad miiCnevs, aqciebis gacemis sa-

nacvlod, nebismieri materialuri da aramaterialuri qonebis an sargeblis, 

maT Soris gaweuli an samomavlo momsaxurebis, Setanas.636 

aqciebi samarTlian fasad unda gaices, risi uzrunvelyofac direqtorebs 

evalebaT. isini aqciaTa gacemamde unda darwmundnen, rom sanacvlod sawar-

mo adekvatur anazRaurebas miiRebs. direqtori valdebulia miukerZoeblad 

Seafasos, Seesabameba Tu ara Sesatani aqciebis namdvil Rirebulebas. amas-

Tanave, finansuri aRricxvis monacemTa mixedviT qonebis Rirebulebis gansa-

zRvra aucilebeli ar aris. gadamwyvetia Sesatanidan gamomdinare samewarmeo 

sargebeli da ara misi zusti fasi. direqtorTa saxelmZRvanelo principi 

aris aqcionerTa investiciis gaufasurebis (dilution) Tavidan acileba,637 rac 

bordis gulisxmierebis movaleobebidan gamomdinareobs (ix. qvemoT). korpo-

raciis mmarTvelebs arc Sesatanis Sesabamisobis Sesaxeb sagangebo daskvnis 

momzadeba evalebaT. SemoTavazebuli Sesatanis adekvaturobaze Tavad aq-

ciebis gacemis Sesaxeb bordis gadawyvetileba miuTiTebs.638 gadawyvetilebis 

Sesrulebis mizniT aqciaTa ganTavsebiT Sesatani ganxorcielebulad, xolo 

gacemuli aqcia srulfasovnad iTvleba (fully paid and nonassesable stock).639

modeluri aqtis liberaluri midgoma warmoSobs safrTxes, romelic 

dapirebuli momsaxurebis an Tanxis gadaxdis valdebulebis darRvevidan 

momdinareobs. riskis Sesamcireblad dasaSvebia aqciaTa gadacemis SezRudva. 

magaliTad, SesaZlebelia aqciebis deponireba mindobil mesakuTreze (escrow 

agent) an sxva mesame pirze,640 romelic aqciebs mxolod Sesatanis ganxorcie-

lebis Semdeg gascems. unda aRiniSnos, rom aqcioneri deponirebuli aqciebis 

sakuTrebas inarCunebs. Sesabamisad, mas xmisa da dividendis miRebis ufleba 

ar erTmeva. aqciis deponireba valdebulebis Sesrulebis uzrunvelyofis 

xerxia, romelic aqciis gasxvisebas gamoricxavs. korporacias aseve ufleba 

aqvs, Sesatanis ganxorcielebamde dividendis gacemaze uari Tqvas. Sesata-
636  ix. RMBCA § 6.21. (b). 
637  MBCA Annotated, 6-28.
638  MBCA Annotated, 6-28
639  RMBCA § 6.22-is mixedviT, aqcionerebi korporaciis valdebulebisaTvis pasuxs, rogorc 
wesi, ar ageben. wesdeba SeiZleba iTvaliswinebdes gadauxdel Senatanze aqcioneris pasux-
ismgeblobas korporaciis kreditorebis winaSe (ix. Moye, the Law of Business Organisations, 308). 
RMBCA 2.02. (b) 2 (v) aseve uSvebs aqcioneris piradi pasuxismgeblobis wesdebiT dadgenasac, 
Tumca mxolod garkveuli odenobis farglebSi da winaswar gansazRvrul pirobebSi.
640  Moye, Law of Business Organisations, 308.
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nis ganxorcielebis pirobebis darRvevis SemTxvevaSi korporacia ufleba-

mosilia deponirebuli aqciebi an dividendis dakavebul Tanxaze aqcioneris 

ufleba gauqmebulad gamoacxados. 

aqcionerTa dacvis mizniT arafulad SesatanTan dakavSirebiT RMBCA sa-

gangebo wesebs adgens.641 kerZod, Tuki gacemuli aqciebis meSveobiT aqcio-

neri direqtorTa kenWisyraSi monawile xmaTa (voting power)642 mexuTedze mets 

iRebs,643 aqciaTa gacema aqcionerTa krebis Tanxmobas saWiroebs. Cveulebrivi 

aqciebis garda, moTxovna exeba konvertirebad privilegirebul aqciebs (non-

voting convertible stock) da sxva fasian qaRaldebs (mag., obligaciebs, bondebs) 

da xmis uflebis mqone aqciaTa miRebis uflebebs (ofciebs).644

d) aqciebis upiratesi Sesyidvis ufleba
evropuli samarTlisgan gansxvavebiT, RMBCA aqciebis upiratesi Sesyidvis 

savaldebulo uflebas ar icnobs. modeluri aqtis avtorTa azriT, aqcio-

nerTa uflebebis dacva ukeT SeiZleba mmarTvelTa fiduciaruli movaleo-

bebis meSveobiT. amdenad, direqtorebi valdebulebebis darRveviT imoqme-

deben, Tuki axali aqciebis araTanabari ganawilebiT arsebul aqcionerTa 

Seviwroebas Seecdebian.645 

aqtis Tanaxmad, upiratesi Sesyidvis ufleba SeiZleba korporaciis wes-

debiT iqnes SemoRebul. wesdebiTve ganisazRvreba misi SezRudvis an gau-

qmebis safuZvlebi. korporacias, romlis wesdebac upiratesi Sesyidvis uf-

lebas aRiarebs, modeluri aqti Sesabamis dispoziciur wesebs sTavazobs.646 

dispoziciuri debulebis arsidan gamomdinare, sawarmos ufleba aqvs dadge-

nil normas gadauxvios, romelime debulebis gamoyenebaze uari Tqvas an igi 

gansxvavebuli wesiT Caanacvlos. upiratesi Sesyidvis miniWebul uflebaze 

uari Tavad aqcionermac SeiZleba ganacxados rogorc werilobiT, aseve 
641  fulis ekvivalentad miCneulia 3 Tvemde ganaRdebis xangrZlivobis mqone an maRal-
likviduri investiciebi (mag., fasiani qaRaldebi) (MBCA Anootated, 6-31).
642  Voting power gansxvavdeba voting right-gan da ganmartebulia, rogorc direqtoris arCevaSi 
monawileobis ufleba (RMBCA § 1.40 (27)).
643  aqciaTa mexuTedi gamoiTvleba axali aqciebis gamoSvebis Semdeg aqciaTa mTlian ode-
nobasTan SefardebiT.
644  RMBCA § 6.21. (f); MBCA Annotated, 6-30.
645  MBCA Annotated, 6-51. 
646  RMBCA § 6.30. muxlis miznisaTvis `aqcia~ aseve gulisxmobs fasian qaRalds, romlis 
aqciebad konvertacia SesaZlebelia an romelisganac korporaciis aqciebis miRebis ufle-
ba gamomdinareobs (RMBCA 6.30. (c)). 
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zepiri formiT. Tumca, zepirisgan gansxvavebiT, werilobiTi an werilobiT 

dadasturebuli uari gamouxmoblad miiCneva. upiratesi Sesyidvis SeTavaze-

bidan erTi wlis ganmavlobaSi sawarmos ufleba aqvs aqciebi gaasxvisos, Tuki 

aqcionerebma TavianTi ufleba ar gamoiyenes. xolo am vadis gasvlis Semdeg 

an SeTavazebulze dabal fasad aqciebis gasacemad aucilebelia SeTavazebis 

proceduris gameoreba.647 

upiratesi Sesyidvis ufleba ar vrceldeba direqtorTaTvis, TanamSro-

melTaTvis, warmomadgenelTa an dakavSirebul sawarmoTaTvis kompensaciis 

saxiT gacemul aqciebze.648 msgavsi SeRavaTi exeba korporaciis dafuZnebi-

dan eqvsi Tvis ganmavlobaSi gamocemul aqciebsac. aRniSnuli gamonaklisi, 

vfiqrobT, axalbeda sawarmoSi investirebis gaadvilebas isaxavs miznad. upi-

ratesi Sesyidvis wesis dacva aseve ar aris savaldebulo, Tuki aqciebi ara-

fuladi Sesatanis sanacvlod gaicema.649 

upiratesi Sesyidvis uflebasTan dakavSirebiT modeluri aqti im Tavise-

burebasac iTvaliswinebs, romelsac gansxvavebuli saxeobis aqciaTa Tanaar-

seboba warmoSobs. xSirad, erTi klasis aqciebis gamocema sxva klasis aq-

cionerTa interesebisaTvis mniSvnelovan safrTxes ar moaswavebs.650 amitom 

maTTvis upiratesi Sesyidvis uflebis micemac ar aris aucilebeli. am mosa-

zrebidan gamomdinare, upiratesi Sesyidvis ufleba ar eniWebaT qonebrivi 

privilegiiT aRWurvil aqciaTa mflobelebs, romelTac SezRuduli xmis 

ufleba aqvT. privilegirebuli aqciebis gamoSvebis SemTxveveSi ki upiratesi 

Sesyidvis uflebas Cveulebriv aqciaTa mesakuTreni moklebulni arian.651

kvlav davsZenT, rom upirates SesyidvasTan dakavSirebuli dispoziciuri 

wesebis gaziareba, uaryofa, SezRudva an ganvrcoba SesaZlebelia TiToeuli 

korporaciis TaviseburebaTagan gamomdinare. Tumca axali aqciebis gamoce-

misas aqcionerTa interesebis gaumarTlebeli Selaxva dauSvebelia.652 

647  ix. RMBCA § 6.30. (b) (6).
648  igive wesi moqmedebs aqciebze, romlebic xsenebul pirTa aqciaSi gadacvlis (konverta-
ciis) an aqciis miRebis uflebaTa realizacias emsaxureba.
649  msgavs debulebas Seicavs evropis meore korporaciul-samarTlebrivi direqtivis 29-e 
muxlis pirveli nawilic.
650  MBCA Annotated, 6-52.
651  garda im SemTxvevisa, rodesac axalgamoSvebuli privilegirebuli aqciebi maTi Cveu-
lebriv aqciebSi gadacvlis uflebas iZleva. ix. RMBCA § 6.30 (b) (5).
652  ix. MBCA Annotated, 6-52.
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e) sakuTari aqciebis SeZena korporaciis mier 
rogorc ukve aRvniSneT, sakuTari aqciis SeZeniT sawarmos qonebas srul-

fasovani aqtivi ar emateba. evropuli meore direqtivis Sesabamis debulebaTa 

simkacrec swored am garemoebiT aris nakarnaxevi. evropuli samarTlisagan 

gansxvavebiT, RMBCA sakuTari aqciebis gamosyidvas formaluri CarCoebiT ar 

zRudavs. aqtis 6.31. muxli, romelsac mis erT-erT yvelaze `elegantur~ de-

bulebad miiCneven,653 gamosyidul aqciebs nebadarTul, magram gamouSvebel, 

aqciaTa kvalifikacias aniWebs (“shares so acquired constitute authorized but unis-

sued shares”). sawarmos ufleba aqvs, gamosyiduli aqciebi, xelmeored gasces, 

xolo Tu wesdeba xelaxal gacemas krZalavs, aqciebi uqmdeba da nebadar-

Tuli kapitalic Sesabamisad mcirdeba.654 

v) korporaciis qonebis ganawileba da saaqcio dividendebi 
korporaciis qonebis aqcionerTa Soris ganawileba kapitalis dacvis cen-

traluri sakiTxia. RMBCA qonebis ganawilebisa (distribucia) da saaqcio 

dividendis (share dividend) cnebebs ganasxvavebs. qonebis ganawileba niSnavs 

aqcionerebze fulis Tu sxva qonebis (garda sakuTari aqciebisa) pirdapir 

an arapirdapir ganawilebas an maT sasargeblod valdebulebis aRebas.655 

qonebis ganawileba SesaZloa ganxorcieldes dividendis gacemiT, sakuTari 

aqciebis gamosyidviT, valdebulebis aRebiT an sxva formiT. saaqcio divi-

dendi gulisxmobs korporaciis mier aqcionerebze pro rata usasyidlo aqcie-

bis ganawilebas. maTi gacemiT korporaciis qoneba arc xarisxobrivad656 da 

arc raodenobrivad ar icvleba. evropul sakorporacio samarTalSi msgavs 

RonisZiebas sawarmos saxsrebiT sawesdebo kapitalis gazrda ewodeba, rac 

sazogadoebis mier saxsrebis miRebas an gacemas ar gulisxmobs. igi sakuTari 

kapitalis nawilis (mag., mogebis rezervebi) sawesdebo kapitalSi gadataniT 

xorcieldeba. aqcionerebi usasyidlod iReben axal aqciebs, romelTac Tum-

ca sabazro Rirebuleba aqvT, magram igi mxolod Zveli aqciebis nawilobrivi 

653  Kübler, The Rules of Capital Under Pressure of the Securities Markets, Capital Markets and Company Law 
Edited by Klaus J. Hopt and Eddy Wymeersch, Oxford 2003, 95, 99, n. 25.
654  wesdebaSi Sesabamisi cvlilebebis Setana korporaciis direqtorTa bords evaleba – 
RMBCA § 10.05 (6), (7).
655  ix. RMBCA § 1.40 (6).
656  qonebis xarisxobrivi gauaresebis safrTxe (mag., fulis an sxva likviduri qonebis, ro-
gorc aqtivis, Canacvleba xdeba sesxis xelSekrulebidan gamomdinare uflebiT, Tuki de-
bitoris gadaxdisunarianoba saeWvoa) safuZvlad udevs finansuri mxardaWeris akrZalvas 
evropis meore direqtivaSi (ix. direqtivis 23-e muxli) (ix. zemoT).
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gaufasurebis xarjze warmoiSoba.657 saaqcio dividendic sakuTari kapita-

lis struqturis amgvar cvlilebas gulisxmobs. amdenad, modeluri aqti mas 

qonebis ganawilebad ar miiCnevs. Sesabamisad, saaqcio dividendi qonebis arc 

aqcionerebze ganawilebisTvis dadgenil SezRudvebs eqvemdebareba. 

saaqcio dividendis gacemam SesaZloa rTuli saaqcio struqturis mqone 

korporaciebSi sirTuleebi warmoSvas. kerZod, erTi klasis aqcionerebi-

saTvis gansxvavebuli klasis aqciebis gadacemas SeiZleba am ukanasknelTa 

investiciis gaufasureba mohyves (mag., Cveulebriv aqcionerebze saaqcio de-

videndad privilegirebuli aqciebis gacemis an sapirispiro SemTxvevaSi).658 

amitom, modeluri aqtis Tanaxmad, erTi klasis saaqcio dividendi mxolod 

Sesabamisi klasis aqcionerebze SeiZleba gaices. gamonaklisi dasaSvebia 

mxolod erT-erTi Semdegi pirobis arsebobisas: (I) Tuki wesdebiT aris ga-

Tvaliswinebuli, (II) saaqcio dividendis saxiT gasacem aqciaTa mflobelTa 

umravlesobis Tanxmoba arsebobs, (III) Tuki saaqcio dividendad axali klasis 

aqciebi gaicema. 

distribuciisTvis dadgenili wesebi vrceldeba aqcionerTaTvis korpo-

raciis qonebis nebismier ganawilebaze659 arafuladi dividendisa da saku-

Tari aqciebis SeZenis CaTvliT. 

sawarmos qonebis ganawilebis Sesaxeb gadawyvetilebas, rogorc wesi, 

direqtorTa bordi iRebs. wesdebiT SeiZleba dadgindes dividendebis ga-

nawilebaze aqcionerTa saerTo krebis Tanxmobis saWiroebac.

modeluri aqti aqcionerebze qonebis ganawilebas or savaldebulo 

SezRudvas uqvemdebarebs. 

distribucia dauSvebelia, Tuki amis gamo korporacia dromosul valde-

bulebebs Cveulebrivi saqmianobis farglebSi ver uzrunvelyofs (gadaxdi-

sunarianobis testi). 

gadaxdisunarianobis dasadgenad sawarmos qonebrivi mdgomareobis amom-

wuravi analizi aucilebeli ar aris, Tuki korporaciis finansuri Sedegebi 

pozitiur suraTs warmoaCens. magaliTad, korporaciis saTanado kapitali-

657  vinaidan aqcioneri aqcias usasyidlod iRebs, misi qonebrivi monawileoba (ownership 
interest) korporaciaSi ucvleli rCeba, xolo aqciaTa odenoba, romelic sawarmoSi aqcio-
neris investicias gamoxatavs, izrdeba. ix. Moye, The Law of Business Organisations, 391.
658  ix. Moye, The law of business organisazion, 391; MBCA Annotated, 6-24.
659  RMBCA § 6.40.
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zacia da momavali saqmianobisTvis xelsayreli pirobebi imaze miuTiTebs, 

rom sawarmos gadaxdisuunaroba mosalodneli ar aris.660 RMBCA-s komenta-

torTa Tanaxmad, Tuki auditorTa bolo moxsenebis mixedviT sawarmos Cveu-

lebriv saqmianobas safrTxe ar emuqreba (absent of going concern qualification) da 

msgavsi saxifaTo tendencia arc SemdgomSi gamovlenila, unda vivaraudoT, 

rom korporaciis sicocxlisunarianoba uzrunvelyofilia.661

Tuki sawarmo finansuri siZneleebis winaSea, direqtorebs qonebrivi md-

gomareobis ufro Rrma gamokvleva marTebT. gadaxdisunarianobis dadgenis 

raime savaldebulo wess modeluri aqti ar gvTavazobs, Tumca SesaZloa 

davaxasiaToT is maCveneblebi, romlebiTac direqtorebs sawarmos gadaxdi-

sunarianobis Sefaseba SeuZliaT.662 safuZvliani varaudi imisa, rom sawarmos 

produqciaze arsebuli da mosalodneli moTxovna kreditorTa droul dak-

mayofilebas uzrunvelyofs, erT-erTi dadebiTi maCvenebelia. gadaxdisuna-

rianobis niSania isic, rom mimdinare valdebulebebis dasafaravad saxsrebis 

mozidvisas korporacias siZneleebi ar elodeba. am SemTxvevaSi sayuradRe-

boa korporaciis finansuri mdgomareoba, ganviTarebis gegma da msgavsi 

sawarmoebisaTvis kreditebis xelmisawvdomoba. mosalodneli da pirobiTi 

valdebulebebis Sefasebisas gamokvleul unda iqnes valdebulebis warmoSo-

bis albaToba, savaraudo dro da moTxovnis Tanxa.663 

xSirad, gadaxdisunarianobis Sefaseba fuladi nakadebis mimoqcevis pro-

gnozs moiTxovs, romelic, samomavlo saqmianobidan gamomdinare, finansur 

saWiroebebs ukavSirdeba. vinaidan prognozis damajerebloba misi droiTi 

sazRvrebis gafarToebasTan erTad mcirdeba,664 direqtorebi, rogorc wesi, 

yuradRebas sawarmos saqmianobis moklevadian Sefasebaze unda amaxvilebd-

nen. korporaciis bordi unda darwmundes imaSi, rom Cveuli saqmianobidan 

(in normal course of business) warmoSobil valdebulebebs safrTxe ar emuqrebaT. 

aramarTebulia, direqtorebs pasuxismgebloba davakisroT iseT movlenebze, 

rogoricaa, magaliTad, moulodneli ekonomikuri Tu dargobrivi krizisi.

dividendis ganawileba aseve dauSvebelia, Tuki amis gamo korporaciis 

aqtivi valdebulebebsa da aqcionerTa salikvidacio privilegiebs veRar da-

660  MBCA Annotated, 6-58.
661  MBCA Anootated 6-59.
662  MBCA Annotated, 6-58, 6-59.
663  MBCA Anootated, 6-58.
664  KPMG feasibility study, 407 et seq.
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faravs (preferencial rights upon dissolution).665 amasTanave, salikvidacio privile-

giebis gaTvaliswineba modeluri aqtis dispoziciuri daTqmaa. Tuki korpo-

raciis wesdeba sxva rames ar adgens, gasanawilebeli qonebis gansazRvrisas 

isini valdebulebebad ganixileba. aqtivisa da valebulebebis Sefasebisas 

direqtorebs SeuZliaT finansuri angariSgebis dadgenil wesebsa da aRiare-

bul praqtikas daeyrdnon, Tumca RMBCA arc gansxvavebuli meTodis gamoye-

nebas krZalavs.666 

RMBCA iTvaliswinebs SemTxvevebs, roca korporacias gasanawilebeli Tan-

xis gansazRvrisas ama Tu im valdebulebis mxedvelobaSi miReba ar moeTxove-

ba.667 amisaTvis Tavad valdebulebis Sesruleba (mag., Tanxis gadaxda) qonebis 

ganawilebisaTvis aqtiT dadgenil SezRudvebs unda daeqvemdebaros. daSve-

buli gamonaklisiT, dividendis ganawilebis SesaZlebloba eZleva axalbeda, 

mogebian korporaciasac, romelic mniSvnelovan aqtivs jer ar flobs.668 

dividendis miRebaze uflebamosil aqcionerTa vinaoba direqtorTa mier 

dadgenili aRicxvis TariRis (record date) Sesabamisad ganisazRvreba. dividen-

dis ganawilebaSi monawileoben mxolod is aqcionerebi, romlebic korpora-

ciis aqciebs aRicxvis TariRamde flobdnen. Tuki direqtorebma aRricxvis 

TariRi ar daadgines, aseTad dividendis ganawilebis Sesaxeb bordis gadawy-

vetilebis TariRi miiCneva.669 

aranakleb mniSvnelovania TariRi, romlis mdgomareobiTac qonebis ga-

nawilebis marTebuloba unda Sefasdes. aseTad dividendis gamocxadebis dRe 

iTvleba, Tu dividendi momdevno 120 dRis ganmavlobaSi gaica. Tuki qoneba 

mogvianebiT nawildeba, distribuciis kanoniereba misi faqtobrivi ganxor-

cielebis momentisTvis unda dadgindes. qonebis gadacema, rogorc wesi, saku-

Tari aqciebis gamosyidvis SemTxvevaSic gadamwyvetia, Tumca Tu korporaciam 

665  RMBCA § 6.40. (c) (1).
666  RMBCA § 6.40. (d). SesaZlebelia qonebis namdvili RirebulebiT Sefaseba (fair value, fair valu-
ation), rac TviTRirebulebis principidan gadaxvevas gulisxmobs. daiSveba sxva meTodebis 
gamoyenebac, Tuki, viTarebidan gamomdinare, es gamarTlebulia. magaliTad, salikvidacio 
Rirebulebis gamoyeneba (quick-sale liquidation valuation), Tu korporacia saqmianobis an aq-
tivebis mniSvnelovan Semcirebas gegmavs (ix. MBCA Annotated, 6-62; ix. aseve Veil, Kapitalerhal-
tung - Das System der Kapitalrichtlinie versus situative Ausschüttungssperren, Lutter (Hrsg.) Das Kapital der 
Aktiengesellschaft in Europa, ZGR Sonderheft 17, 91, 100, 101.)
667  RMBCA § 6.40. (g). ix. Booth, Capital Requiremnst in United States corporation Law, 18.
668  ix. MBCA Annotated, 6-65.
669  aRricxvis TariRi korporaciis mier sakuTari aqciebis SeZenisas ar gamoiyeneba. aqtis 
komentatorebi marTebulad miuTiTeben, rom, Tuki aqciaTa gamosyidva calkeuli aqcio-
nerisagan xdeba, aRricxvis TariRi mniSvnelobas kargavs. MBCA Annotated, 6-63.
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aqciebi maTi Rirebulebis gadaxdamde miiRo, misi qonebrivi mdgomareobis 

Semdgomi cvlileba distribuciis marTlzomierebaze gavlenas ar axdens. 

valdebulebebis aqcionerTa sasargeblod ganawilebis SemTxvevaSi korpora-

ciam valdebulebaTa gacemisas kanonis moTxovnebi unda daakmayofilos

z) direqtorTa valdebulebebi da pasuxismgebloba RMBCA-s mixedviT
korporaciis finansuri politikis warmarTvaSi direqtorTa bords far-

To uflebebi eniWeba. direqtorebi korporaciis warmomadgenlobas axor-

cieleben, aseve xelmZRvaneloben da zedamxedveloben sawarmos saqmianobas 

(business and affairs).670 maTi gamgeblobis sferos ganekuTvneba aqcionerebze 

qonebis ganawilebac, ris Sesaxebac gadawyvetilebas bordi damoukideblad 

iRebs (ix. 6.40). Sesabamisad, didi mniSvneloba aqvs direqtorTa mier keTil-

sindisierebisa da gulisxmierebis valdebulebis dacvasa da damrRvevTa sa-

Tanado pasuxismgeblobas. 

RMBCA-is 8.30. a) muxli direqtorebis qcevis zogad standarts adgens; 

bordis wevrebma TavianTi movaleobebi keTilsindisierad (in good faith) da 

im gonivruli rwmeniT unda Seasrulon, rom maTi moqmedeba korporaciis 

keTildReobas emsaxureba.671 „gonivrul rwmenaSi“ avtorebi samarTlianad 

moiazreben subieqtur da obieqtur faqtorTa urTierTkavSirs. erTi mxriv, 

mniSvnelovania Tavad direqtoris damokidebuleba sakuTari moqmedebisadmi. 

mas unda swamdes, rom korporaciis interesebs emsaxureba, magram es rwmena, 

imavdroulad, gonivrulic unda iyos, e.i. gonivrulobis obieqtur krite-

riums Seesabamebodes. damkvirveblisTvis direqtoris moqmedeba, garemoebe-

bis gaTvaliswinebiT, axsnas unda eqvemdebarebodes. obieqturi kriteriumi 

dakmayofilebulia, Tuki SesaZlebelia, rom imave Tanamdebobaze myof saRad 

moazrovne pirs msgavs garemoebebSi analogiuri gadawyvetileba mieRo.672 

modeluri aqtis 8.30. muxli direqtorTa gulisxmierebis (zrunvis) 

moTxovnebsac ayalibebs.673 debulebis mixedviT, korporaciis mmarTvele-

bma gadawyvetilebis miRebisa da zedamxedvelobis ganxorcielebisas ise-

Tive gulisxmiereba unda gamoiCinon, rogorsac msgavs Tanamdebobaze myofi 

670  RMBCA § 8.01. (b).
671  RMBCA § 8.30 (a) - “In a manner the director reasonably believes to be in the best interests of the corpora-
tion”.
672  MBCA Annotated, 8-45.
673  ix. RMBCA § 8.30 (b).
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piri analogiur pirobebSi gamoiCenda.674 norma ZiriTad aqcents obieqtur 

kriteriumze akeTebs. Sesabamisad, mniSvnelovania ara imdenad direqtoris 

Sexeduleba Tavisi moqmedebis marTebulobis Sesaxeb, aramed Tavad moqmede-

bis gonivruloba. garda amisa, gonivrulobis Sefasebisas yuradReba eqceva 

garemoebebs, rogorebicaa direqtoris gamocdileba da kvalifikaca,675 in-

formaciis xelmisawvdomoba, sakiTxis sirTule da misi swrafi gadawvetis 

aucileloba.676 

muxli gulisxmierebis valdebulebis farglebSi gamoyofs gaTviTcnobie-

rebisa da gulisyuris mipyrobis movaleobebs. es movaleobebi direqtor-

Ta saqmianobis gansxvavebul sferoebs exeba. gaTviTcnobiereba gulisxmobs 

direqtoris mier gadasawyveti sakiTxis irgvliv sakmarisi informaciis miRe-

bas. korporaciis mmarTvelebma informacia unda moipovon da gamoikvlion 

gaazrebuli gadawyvetilebis miRebis mizniT. Sesabamisad, RMBCA informaciis 

miRebis savaldebulo wyaroebs ar zRudavs. aseve ar adgens, Tu ramdenad 

Rrmad unda iqnes Seswavlili mopovebuli infomacia. gulisyuris mipyrobis 

valdebuleba bordis sazedamxedvelo funqcias ukavSirdeba. igi sawarmos 

saqmianobis an misi calkeuli mimarTulebis meTvalyureobas exeba da kon-

kretul sakiTxTan dakavSirebiT informaciis mopovebasa da Seswavlas ar 

gulisxmobs. gulisyuris mipyrobis valdebuleba, ZiriTadad, korporaciis 

saqmianobis mimdinare monitoringis meSveobiT xorcieldeba.677 

mmarTvelobis kolegiuri organos wevri valdebulia danarCen wevrebs 

gaacnos informacia, romelic mniSvnelovania maT mier gadawyvetilebis 

miRebis an zedamxedvelobis gansaxorcieleblad. kolegiur organoSi igu-

lisxmeba Tavad direqtorati (bordi) an misi komiteti. direqtori aRniS-

nuli movaleobisgan Tvisufldeba, Tuki safuZvlianad SiSobs, rom cnobebis 

gamJRavnebiT SeTanxmebas, kanons an profesiuli eTikis normebs daarRvevs 

(RMBCA 8.30 c)).

bunebrivia, direqtori yvela sakiTxTan dakavSirebiT amomwurav codnas 

ar flobs. mas SeuZlia daeyrdnos kompetentur TanamSromelTa mier miwo-

674  RMBCA § 8.30 (b) - “care that a person in a like position would reasonably believe appropriate under 
similar circumstances.”
675   bunebrivia, konkretuli garemoebebis miuxedavad, mmarTvels Cveulebrivi keTilg-
oniereba da gaTviTcnobierebuloba yovelTvis moeTxoveba.
676  MBCA Annotated, 8-49.
677  MBCA Annotated, 8-48, 8-49.
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debul cnobebsa da moxsenebebs, bordis komitetis daskvnebs, iuristis, sa-

gadasaxado mrCevlis an sxva eqspertis rekomendaciebs. gadawyvetilebebis 

miRebisas igi aseve uflebamosilia komitetis an Tanamdebobis pirTa mier 

delegirebuli uflebamosilebis Sesrulebis Sedegebi gaiTvaliswinos.678 

RMBCA-is 8.31. muxli direqtoris pasuxismgeblobisa da mtkicebis tvir-

Tis gadanawilebis sakiTxebs exeba.679 es aris zogadi muxli, Sesabamisad, 

direqtorTa braleulobis dadgenisas upiratesoba konkretuli urTier-

Tobis momwesrigebel debulebebs eniWeba.680 specialuri normis magaliTia 

8.33. muxli, romelic ukanono dividendebis ganawilebisaTvis direqtorTa 

pasuxismgeblobas gansazRvravs. 

8.31. muxlidan gamomdinare, SesaZloa pasuxismgeblobis formaluri da 

arsebiTi safuZvlebis gamijvna. sxvagvarad maT SeiZleba moTxovnis dasaSve-

bobisa da safuZvlianobis winapirobebi vuwodoT. Tavdapirvelad mosarCe-

lem pasuxismgeblobis xelSemSleli formaluri mizezebis ararseboba unda 

daamtkicos. vgulismobT kanonisa da wesdebis debulebebs, romlebic miyene-

buli zianisTvis direqtoris pasuxismgeblobas zRudavs.681 Tuki pasuxismge-

blobis gamomricxavi formaluri safuZveli arsebobs, moTxovnis arsebiTi 

ganxilva usargeblo xdeba. sxva SemTxvevaSi mosarCeles valia, direqto-

ris mier valdebulebis darRveva daadasturos. amisaTvis unda damtkicdes 

direqtoris arakeTilsindisiereba, gauTviTcnobierebloba682 an is, rom mas 

korporaciis sakeTildReod moqmedebis keTilgonivruli rwmena aklda. 

mosarCelis moTxovna SeiZleba direqtoris mikerZoebiTac dasabuTdes. 

igi ukavSirdeba direqtoris pirad, saqmian an finansur urTierTobas pir-

Tan, romelsac sacilo moqmedebisadmi arsebiTi interesi amoZravebs. mosar-

678  ix. RMBCA § 8.30. (d), (e), (f).
679  RMBCA § 8.31.
680  RMBCA § 8.31. (c).
681  ix. RMBCA 2.02. (b), 4, romlis mixedviTac, wesdeba SeiZleba iTvaliswinebdes direqtoris 
pasuxismgeblobis SezRudvas sazogadoebis an aqcionerebisTvis miyenebuli fuladi ziani-
saTvis. amasTanave, modeluri aqti krZalavs direqtorebis ganTavisuflebas usafuZvlod 
gamdidrebis, zianis ganzrax miyenebas, distribuciis wesebis darRvevis an winaswar ganz-
raxuli danaSaulis Cadenis SemTxvevaSi. aseve ix. RMBCA §§ 8.61., 8.62., 8.63., 8.70., romlebic 
interesTa konfliqtSi myofi direqtoris pasuxismgeblobisagan ganTavisuflebis piro-
bebs gansazRvravs.
682  RMBCA § 8.31. (a) 2 (B) - “. . the director was not informed to an extent the director reasonably believed 
ppropriate in the circumstances”. kvlavac, mniSvnelovania ara subieqturi rwmena imisa, rom 
miRebuli informacia sakmarisia sakiTxis gadasawyvetad, aramed aseTi rwmenis obieqturi 
damajerebloba.
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Celem aseve SeiZleba moiSvelios direqtoris damoukideblobis nakli. am 

SemTxvevaSi man unda daamtkicos, rom direqtori sxvis nebas emorCileboda. 

aucilebelia isic gamoikveTos, rom mikerZoebam an daqvemdebarebulobam 

direqtoris gadawyvetilebaze saziano gavlena iqonia. amasTanave, direq-

tors SeuZlia Tavi daicvas, Tuki daamtkicebs, rom keTilgonivrulad miaC-

nda da korporaciis sakeTildReod moqmedebda. am SemTxvevaSi mikerZoebas 

an damoukideblobis nakls gadamwyveti mniSvneloba ar eniWeba.

bunebrivia, sarCelis warmatebisaTvis unda dadasturdes korporaciis an 

aqcionerebisaTvis miyenebuli zianis faqtic da misi kavSiri direqtoris 

moqmedebasTan an umoqmedobasTan.683

modeluri aqtis ganxiluli debulebebi direqtorTa pasuxismgeblobis 

safuZvlebs gansazRvravs. TvalSi sacemia maTze samosamarTlo samarTal-

Si damkvidrebuli business judgement rule-is gavlena. Business judgement rule-is 

koncefcia direqtoris samewarmeo gadawyvetilebis gadasinjvas zRudavs, 

Tuki misi miRebisas daculi iyo garkveuli winapirobebi. amave dros, mo-

deluri aqtis mizani aRniSnuli koncefciis amomwuravi kodifikacia ar 

aris. aqtis avtorebma arasasurvelad miiCnies sakanonmdeblo aqtSi misi 

„gaqvaveba“,684 vinaidan business judgement rule principebis moqnili kompleqsia 

da sasamarTlo praqtikasTan erTad viTardeba. 

T) pasuxismgebloba qonebis ukanonod ganawilebisaTvis
RMBCA-is 8.33. muxli qonebis dadgenili SezRudvebis darRveviT ganawile-

bisaTvis sagangebo pasuxismgeblobas awesebs. Sesabamisi SezRudvebi, romle-

bic ukve ganvixileT (ix. zemoT), Camoyalibebulia aqtis 6.40 (c) muxlSi. pa-

suxismgeblobis mTavari subieqtebi direqtorebi arian, vinaidan dividendis 

an qonebis sxva saxiT ganawilebas swored isini wyveten. direqtori, romelic 

aqcionerebze qonebis ukanono ganawilebas daeTanxma, valdebulia, korpora-

cias miyenebuli ziani aunazRauros. asanazRaurebeli Tanxis odenoba ganisa-

zRvreba gacemuli qonebis im nawiliT, romelmac aqtis moTxovnaTa darRveva 

gamoiwvia.685 kanonismieri akrZalvebis garda, direqtorTa pauxismgeblobas 

wesdebiT dadgenili damatebiTi SezRudvebis darRvevac warmoSobs. 

683  RMBCA § 8. 31. (b) (1). 
684  MBCA annotated, 8-67.
685  RMBCA § 6.40. (a), (c).
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bordis wevrebs pasuxismgebloba mxolod maSin ekisrebaT, Tuki isini val-

debulebis darRveviT moqmedebdnen. direqtorTa valdebulebebi (qcevis 

standartebi) modeluri aqtis 8.30. muxliT aris dadgenili da keTilsin-

disierebis (good faith), gulisxmierebisa (reasonable care) da informirebuli 

gadawyvetilebis (informed judgement) valdebulebebs moicavs. direqtoris 

mier valdebulebis darRvevis mtkicebis tvirTi mosarCeles awevs. ganxi-

luli normis mixedviT, direqtorTa mier 6.40 (c)-is moTxovnaTa darRvevis 

faqti direqtorTa pasuxismgeblobas ar iwvevs. da kidev, aucilebelia da-

dasturdes maTi braleulobac, e.i. direqtoris mier movaleobaTa darRveva. 

vfiqrobT, aseT midgomas gasanawilebeli qonebis gansazRvrisas direqtorTa 

farTo mixeduleba ganapirobebs.686 garda amisa, amerikuli sakorporacio sa-

marTali, maT Soris RMBCA, keTilsindisieri direqtoris samewarmeo gadawy-

vetilebis gadasinjvas erideba. 

direqtorisagan anazRaurebis moTxovnis sasarCelo xandazmulobis vada 

ori weliwadia. igi qonebis ganawilebis SezRudvaTa darRvevis momentidan 

iTvleba.687 

direqtors, romelsac ukanonod gadaxdili qonebis dabruneba daekisra, 

SeuZlia anazRaurebaSi braleuli kolegebis Tanamonawileoba moiTxovos.688 

xandazmulobis vada amjerad erT wels Seadgens. msgavsi ufleba direqtors 

im aqcioneris mimarTac eniWeba, romelmac qonebis ganawilebis aramarTlzo-

mierebis Sesaxeb icoda. 

i) garigebebi interesTa konfliqtis dros
direqtori, romelsac garigebisadmi piradi finansuri interesi aqvs, 

SesaZloa mikerZoebuli aRmoCndes. Sesabamisad, SeiZleba xelmZRvanelebis 

interesTa konfliqti korporaciisTvis zianis momtanad iqces. meore mxriv, 

sawarmosTvis aseTi garigebebi xSirad ufro xelsayrelia, vidre mesame pir-

686   direqtorebis Sexedulebebi da varaudebi mniSvnelovan rols asrulebs korporaciis 
gadaxdisunarianobis Semowmebisas. RMBCA arc aqtivisa da valdebulebebis SefasebisTvis 
moiTxovs raime savaldebulo saangariSgebo meTodis gamoyenebas. direqtori, sruli uvi-
cobis SemTxvevebis garda, TiTqmis yovelTvis Seasrulebs RMBCA § 6.40 (c) winapirobebs, 
Tuki distribuciis Sesaxeb gaazrebul da miukerZoebel gadawyvetilebas miiRebs. Sesa-
bamisad, RMBCA § 8.33 pasuxismgeblobis gansazRvrisas yuradRebas aqcevs ara marto imas, 
Tu ra Rirebulebis qonebis ganawileba miiCnia mmarTvelma dasaSvebad, aramed imasac, Tu 
rogor mivida am gadawyvetilebamde.
687  RMBCA § 8.33. (c) 1.
688  RMBCA § 8.33. (b) (1).
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Tan samarTlebrivi urTierToba, gamomdinare mxareTa urTierTndobidan da 

urTierTcnobidan.689 amdenad, mosalodnel riskebsa da sargebels Soris wo-

nasworobis gamoZebna ufro gamarTlebulia, vidre amgvar garigebaTa saci-

lod an baTilad gamocxadeba.

interesTa konfliqtis dros korporaciis interesebis dacva direqtor-

Ta erTgulebis (duty of loyalty) ZiriTadi moTxovnaa. korporaciis an misi 

daqvemdebarebuli690 erTeulis (entity) mier garigebis dadebisas interesTa 

konfliqti warmoiSoba, Tuki: (I) direqtori garigebis mxarea, (II) garigebis 

mimarT mniSvnelovani finansuri interesi aqvs691 an (III) icis, rom masTan 

dakavSirebuli piri692 garigebis monawile an arsebiTi finansuri interesis 

mqonea. 

modeluri aqti adgens proceduras, romelic interesTa konfliqtis gav-

leniT korporacis qonebrivi mdgomareobis gauaresebas ewinaaRmdegeba. misi 

arsi aris garigebis Sesaxeb miukerZoebeli da gacnobierebuli gadawyveti-

lebis miReba. Sesabamisad, garigebis dasaSvebobis Sesaxeb gadawyvetilebas 

mxolod neitraluri direqtorebisgan Semdgari bordi an bordis komiteti 

iRebs. gadawyvetileba uflebamosil direqtorTa umravlesobiT miiReba.

dainteresebuli direqtori valdebulia, uflebamosil kolegebs inte-

resTa konfliqtisa da misi xasiaTis Sesaxeb informacia miawodos. aseve 

gadasces yvela is monacemi, romlebsac keTilgonieri da miukerZoebeli 

direqtori gadawyvetilebis miRebisTvis mniSvnelovnad CaTvlida.693 

direqtors garigebaze Tanxmobis misaRebad SeuZlia aqcionerTa krebasac 

mimarTos. garigebis ganxorcielebas mxari unda dauWiron uflebamosili 

aqciebis umravlesobis mflobelebma. uflebamosilad miiCneva xmis ufle-

689  Enriques/Hertig/Kanda, Related-Party Transactions, The Anatomy of Corporate Law, ed. by Kraakman, Rei-
nier /Hopt, Klaus J. et al., 2. ed., 2009, 154, 155. 
690  RMBCA kontrols ganmartavs, rogorc (I) piris pirdapir an arapirdapir SesaZleblobas, 
daniSnos sawarmos mmarTveli organos umravlesoba an (II) korporaciis zaralebis udidesi 
nawilis zidvis valdebulebas, an (III) korporaciis narCeni qonebis (residual return) ZiriTadi 
nawilis miRebis uflebas (ix. RMBCA § 8.60. (2)). 
691  RMBCA-is mixedviT, finansuri interesi mniSvnelovania mxolod maSin, Tuki gonivruli 
varaudiT garigebis Sesaxeb gadawyvetilebis miRebisas mas SeuZlia direqtoris miuker-
Zoeblobaze gavlena moaxdinos.
692  dakavSirebuli piris cneba ganmartebulia RMBCA § 8.60. (5)-Si.
693  gamJRavnebis valdebuleba SezRudulia, Tuki informaciis gandoba kanoniT dadgenil, 
SeTanxmebiT dakisrebul an profesiuli eTikis normebidan gamomdinare valdebulebas 
daarRvevs (ix. RMBCA § 8.62. (c))
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bis mqone aqcia, romelic interesTa konfliqtSi myof direqtors an masTan 

dakavSirebul pirs ar ekuTvnis. 

garigebis ganxorcielebaze bordis an aqcionerebis Tanxmoba SesaZlebe-

lia miRebul iqnes rogorc mis ganxorcielebamde, aseve mas Semdeg.694 

direqtors SeuZlia interesTa konfliqtis Semcveli garigeba Tanxmo-

bis gareSec dados, magram, aseT SemTxvevaSi, garigebis sacilobis Tavidan 

asacileblad igi korporaciis mimarT samarTliani unda iyos. interesTa 

konfliqtis Semcveli garigeba samarTlianad miiCneva, Tuki igi korpora-

ciisaTvis sasargebloa. mxedvelobaSi miiReba garigebis Cveulebriv sabazro 

pirobebTan (arm’s length transaction) Sesabamisoba. Tumca am winapirobis dacva 

garigebis dadebas TavisTavad ar amarTlebs, Tuki igi sawarmos komerciul 

interesebs ar Seesabameba. magaliTad, SesaZloa qonebis nasyidoba sabazro 

pirobebiT ganxorcieldes, magram korporaciis saqmianobis an qonebrivi md-

gomareobisaTvis sasargeblo ar aRmoCndes.695 aseve mniSvnelovania, Tu ram-

denad samarTlianad epyroboda direqtori korporacias garigebis momzade-

bisa da Sesrulebis dros. 

davis SemTxvevaSi garigebaze Tanxmobis miReba direqtors ufro moge-

bian mdgomareobas uqmnis. am situaciaSi mosarCelem Tanxmobis gacemis pro-

cedurebis darRveva unda amtkicos, magaliTad, Tanxmobis gamcem pirTa 

umravlesobis mikerZoeba an maTTvis arasruli informaciis miwodeba. mosar-

Celis pretenzia aseve SeiZleba daefuZnos uflebamosil direqtorTa mier 

zogad movaleobaTa darRvevas (ix. RMBCA § 8.30), rogorebicaa arakeTilsin-

disiereba an miwodebuli informaciis arasakmarisi Seswavla. Tuki mosarCe-

lis mtkiceba warmatebuli aRmoCnda, direqtori garigebis samarTlianobis 

dadasturebas unda Seecados. garigebis samarTlianobis mtkicebis tvirTi 

Tavidanve direqtors ekisreba, Tuki mas uflebamosili organos Tanxmoba ar 

miuRia. 

interesTa konfliqtis wesebis darRvevis samarTlebriv Sedegebs mode-

luri aqti dawvrilebiT ar exeba. Tumca SeiZleba vivaraudoT, rom warmate-

buli sarCelis Sedegi garigebis an misi nawilis baTilad cnobaSi, miRebuli 

sargeblis dabrunebasa da zianis anazRaurebaSi gamovlindeba.

694  “At any time” – ix. RMBCA § 8.61. (b) (1), (2). Tumca miiCneva, rom garigebaze Tanxmobis wi-
naswar miReba, saukeTeso korporaciuli praqtikidan gamomdinare, ufro misasalmebelia. 
MBCA Annotated, 8-155. 
695  MBCA Annotated, 8-149.
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k) samewarmeo (korporaciuli) SesaZleblobis (business (corporate) 

opportunities) doqtrina
korporaciul SesaZleblobaTa doqtrina samosamarTlo samarTlis mier 

Seqmnili institutia. xelmZRvaneli valdebulia, misTvis cnobili samewar-

meo Sansebi Tavdapirvelad korporacias acnobos. maTze sawarmos mier ua-

ris Tqmis SemTxvevaSi direqtors SeuZlia samewarmeo SesaZleblobiT Tavad 

isargeblos. 

yvela samewarmeo SesaZlebloba korporaciuli SesaZlebloba ar aris. 

korporaciulia SesaZlebloba, romlis Sesaxebac direqtors pirvelad kor-

poraciisTvis unda ecnobebina. cnebis erTmniSvnelovani ganmarteba ar arse-

bobs. yvelaze cnobili da samosamarTlo samarTalSi aRiarebuli definicia 

delaveris umaRles sasamarTlos ekuTvnis, romelic man Guth v. Loft, Inc.-is696 

saqmesTan dakavSirebul cnobil gadawyvetilebaSi Camoayaliba. sasamarTlos 

ganmartebis mixedviT, korporaciuli SesaZleblobis doqtrina erTgule-

bis movaleobis (duty of loyalty) gamovlinebaa da direqtors korporaciisaTvis 

zianis miyenebis akrZalvas ukavSirdeba. direqtors (an menejers) ufleba 

ar aqvs misTvis cnobili samewarmeo SesaZlebloba Tavad gamoiyenos, Tuki: 

direqtorma samewarmeo SesaZleblobis Sesaxeb Tavisi movaleobis Sesrule-

bisas Seityo (capacity test); korporacias SesaZleblobis gamoyenebis finan-

suri SesaZlebloba aqvs; samewarmeo SesaZlebloba Seesabameba korporaciis 

saqmianobis mimarTulebas (business line test); igi korporaciisaTvis praqtiku-

li sargeblis momtania an korporacias SesaZleblobis mimarT interesi aqvs 

an gauCndeba (interest and expentancy test).

sasamarTloebi aRniSnul gadawyvetilebaSi Camoyalibebuli meTode-

biT sargebloben, raTa korporaciuli SesaZleblobis arseboba daadginon. 

rogorc aRvniSneT, igi pirvelad korporacias unda waredginos. winaaRm-

deg SemTxvevaSi, SesaZloa direqtors brali korporaciuli SesaZleblobis 

`uzurpaciaSi~ daedos. SesaZlebelia Sesabamisi sanqcia gamoixatos miRebuli 

sargeblis daTmobaSi, SeZenili qonebis sawarmosTvis gadacemaSi an zianis 

anazRaurebaSi.

aRniSnul meTodebs sasamarTloebi sxvadasxva intensivobiT iyeneben. iu-

ridiul literaturaSi da Tavad sasamarTlo praqtikaSic korporaciuli 

696  5 A.2d. 503, 510-11 (Del. 1939)
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SesaZleblobebis Tema sakmaod rTul sakiTxad iTvleba.697 rogorc delave-

ris umaRlesi sasamarTlo ganmartavs, samosamarTlo samarTalSi SemuSave-

buli principebi mxolod im konturebs qmnis, romlebic faqtobriv garemoe-

bebze dayrdnobiT unda dazustdes.698 Tumca zogadad, Guth v. Loft-is saqmeSi 

Camoyalibebuli midgomebis kumulaciuri buneba aRiarebulia,699 praqtikaSi 

gansxvavebuli Sexedulebebic gamoiTqmis.700 magaliTad, Johnston v. Greene-

is saqmeze Tavad delaveris umaRlesma sasamarTlom direqtoris eTikuri 

moqmedebis mniSvnelobas (fairness) gausva xazi.701 miCneul iqna, rom faqte-

bis erTianobiT unda dadgindes, SeiZleba Tu ara direqtoris mier samewar-

meo SesaZleblobis miTviseba samarTlianad CaiTvalos. Maryland Metals, Inc. v. 

Metzner-is saqmeze merilendis saapelacio sasamarTlom aseve CaTvala, rom 

`korporaciis oficers ekrZaleba sakuTari interesebisaTvis gamoiyenos 

SesaZleblobebi, romlebic, samarTlianobis Tvalsazrisidan gamomdinare, 

sawarmos ekuTvnis~.702 aRsaniSnavia masaCusetsisa da minesotis Statebis 

umaRles sasamarTloTa Sexedulebebic,703 romlebic Guth v. Loft-ze gadawy-

vetilebis `formalur~ midgomas bolomde ar iziarebs. pirveli maTgani 

aqcents SesaZleblobis piradi interesiT gamoyenebis samarTlianobaze ake-

Tebs.704 minesotis Statis umaRlesi sasamarTlo ki orsafexurian midgomas 

gvTavazobs – delaveris praqtikidan gamomdinare, `biznesmimarTulebisa~ 

da `samarTlianobis~ testebis gamoyenebiT.705

697  Orlinsky, Corporate Opportunity Doctrine and Interested Director Transactions, 24 Delaware Journal of 
Corporation Law, 451, 454, 461 (1999).
698  Broz v. Cellular Information Systems, 673 A.2d 148, 155 (Del. 1996). sasamarTlo Tvlis, rom doq-
trinis konturebi mkafiod aris gamokveTili. Tumca sasamarTlo praqtikiT SemuSavebul 
testebs mxolod saxelmZRvanelo principebis (gaidlainebis) roli akisriaT, romelic 
sasamarTlom konkretuli saqmis TaviseburebebiT unda Seavsos.
699  `arc erTi faqtori (Guth v. Loft, Inc.,-Si miTiTebulTagan) dispoziciuri ar aris da 
TiToeuli maTgani gaTvaliswinebul unda iqnes~ – Broz v. Cellular Information Systems, 673 A.2d 
148, 155, (Del. 1996). 
700  Miller v. Miller, 222 N.W. 21, 71, 79-80 (Minn. 1974), romelSic praqtikis gamokvlevis Semdeg 
sasamarTlo askvnis, rom kumulaciurobis principi yovelTvis daculi ar aris.
701  Johnston v. Greene, 121 A.2d 919, 920, 923 (Del. 1956); aseve Welch/Turezyn, Folk on the Delaware gen-
eral corporation law: fundamentals, 2005, (Folk on Delaware general corporation law) § 14.2.8.1., romelic 
sxva sasamarTlo gadawyvetilebebsac mimoixilavs.
702  Meryland Matals, Inc. v. Metzner saqmeze (382 A.2d. 564, 572 n.5 (Md. 1978)
703  Bainbridge, Rethinking corporate oportunity doctrine, UCLA School of Law, Law & Economics Research 
Paper Series, Research Paper No. 08-17., 14 (2008), URL: http://ssrn.com/abstract=1296962.
704  „Fairness test“ - Dufee v. Dufee & Canning, Inc., 80 N.E.2d, 522, 529 (Mass. 1948)
705  “Minnesota test“ - Miller v. Miller, 222 N.W. 2d, 71, 81 (Minn. 1974).
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Guth v. Loft, Inc.-Si Camoyalibebuli wesis sisusted iTvleba isic, rom dain-

teresebuli direqtori Tavad afasebs korporaciis unars, isrgeblos sa-

mewarmeo SesaZleblobiT. amitom aSS-is zogierT sasamarTlos miaCnia, rom 

korporaciis uari samewarmeo SesaZleblobis gamoyenebaze miukerZoebelma 

direqtorebma unda gascen. amisaTvis ki aucilebelia dainteresebuli direq-

toris mier maTTvis informaciis gamJRavneba.706

korporaciuli SesaZleblobis ganmartebas amerikis samarTlis institu-

tis korporaciuli marTvis principebic exeba (The American Law Institute (ALI) 

Principles of Corporate Governance). ALI Principles § 5.05 (b)-is mixedviT, korpora-

ciuli SesaZlebloba gulisxmobs samewarmeo saqmianobis nebismier SesaZle-

blobas, Tuki erT-erT Semdeg winapirobas akmayofilebs:

-	 direqtorma an mmarTvelma (senior executive) Tavisi profesiuli saqmianobis 

farglebSi Seityo SesaZleblobis Sesaxeb da, garemoebebidan gamomdinare, 

mas unda evarauda, rom oferenti moeloda korporaciis informirebas 

SesaZleblobis Sesaxeb;

-	 direqtorma an mmarTvelma samewarmeo SesaZleblobis Sesaxeb korpora-

ciis kuTvnili informaciis an qonebis gamoyenebiT Seityo da gonivrulad 

unda evarauda, rom korporacia am SesaZleblobiT dainteresdeboda;

-	 direqtorma icoda, rom samewarmeo SesaZlebloba, romlis Sesaxebac man 

Seityo, mWidrod aris dakavSirebuli saqmianobasTan, romelSic korpora-

cia Cabmulia an apirebs Cabmas.

direqtori valdebulia, aseTi SesaZleblobis gamoyeneba Tavdapirvelad 

korporacias SesTavazos.707 Tuki korporacia SesaZleblobaze uars ityvis, 

direqtors ufleba aqvs, igi sakuTari Sexedulebisamebr gamoiyenos. korpo-

raciuli SesaZleblobis gamouyeneblobis Sesaxeb gadawyvetileba, rogorc 

wesi, bordis dauinteresebelma wevrebma winaswar unda miiRon.708 direqtori 

valdebulia, maT korporaciuli SesaZleblobisa da interesTa konfliqtis 

Sesaxeb informacia miawodos. amasTanave, gadawyvetilebis miRebisas dauin-

teresebel direqtorTa moqmedeba unda akmayofilebdes business judgement 

706   aSS-is sasamarTloebis Sesabamisi praqtikis mimoxilva ix. Scott, The Corporate Opportunity 
Doctrine and Immposibility Arguments, 66 Modern Law Review, 852, 861 et seq. (2003).
707   ALI Principles § 5.05.(a)(1).
708   korporaciisgan uaryofa miRebul unda iqnes winaswar, e.i. direqtoris mier korpo-
raciuli SesaZleblobis gamoyenebamde.
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rule-is moTxovnebs.709 korporaciis mier samewarmeo SesaZleblobis gamoyene-

baze uari aseve SeiZleba gaices miukerZoebel aqcionerTa mier. aqcionerTa 

gadawyvetileba SesaZloa miRebul iqnes rogorc winaswar, aseve direqtoris 

mier SesaZleblobis gamoyenebis Semdeg.710 proceduraTa damrRvevi direq-

tori pasuxismgeblobas Tavidan mxolod maSin aicilebs, Tuki daamtkicebs, 

rom SesaZleblobis miTviseba korporacias usamarTlod ar azianebs.711 

Tavdapirveli mtkicebis tvirTi mosarCeles ekisreba. Tuki man daadas-

tura, rom korporaciisagan uaryofis miRebis procedurebi darRveulia, 

mtkicebis tvirTi mopasuxe direqtorze inacvlebs, romelmac korporaciu-

li miTvisebis samarTlianoba unda daadasturos.712 

zogierTi avtori da sasamarTloTa nawili713 upiratesobas swored ameri-

kis samarTlis institutis mier SemoTavazebul midgomas aniWebs maTi sizus-

tis gamo.714 vfiqrobT, sakiTxis sirTulis gaTvaliswinebiT, ALI Principles § 5.05 

misi normatiuli mowesrigebis warmatebuli mcdelobaa. 

korporaciuli SesaZleblobis cnebis araerTgvarovnebis gamo modeluri 

aqti direqtorebs Tavdacvis sagangebo proceduras sTavazobs.715 igi gamoiye-

neba yovelgvari samewarmeo SesaZleblobis mimarT, romlis Sesaxeb informa-

ciasac direqtori flobs. proceduris meSveobiT direqtors SeuZlia sakor-

poracio SesaZleblobis miTvisebis braldebisagan Tavi daizRvios. Tuki 

direqtors SesaZleblobis gamoyeneba Tavad surs, mas ufleba aqvs, SesaZ-

leblobis miTvisebaze korporaciis Tanxmoba gamoiTxovos. Tanxmobas bor-

dis miukerZoebeli wevrebi an aqcionerebi gascemen.716 TanxmobiT direqtors 

ufleba eZleva, samewarmeo SesaZlebloba sakuTari miznebisTvis gamoiyenos.

709   ALI Principles § 5.05.(a)(3)(B),(C) igulisxmeba direqtorebis mier gadawyvetilebis miReba sak-
marisi informaciis safuZvelze da interesTa konfliqtis gareSe.
710  Tumca ALI Principles § 5.05(a)(3)(C) moiTxovs, rom aqcionerTa Tanxmoba sawarmos qonebis 
gaflangvas (waste of corporate assets) ar unda iwvevdes.
711  “rejection of the opportunity is fair to the corporation” - ALI Principles § 5.05. (a)(3)(A).
712  ALI Principles § 5.05.(c).
713  Northeast Harbor Golf Club Inc., v. Harris,661 A.2d 1146, 1150-51 (Me. 1995). gadawyvetileba ganxi-
lulia Gelb, The corporate opportunity doctrine – recent cases an the elusive goal of clarity, 31 University 
of Richmond Law Review, 371, 376-382 (1997).
714  Bainbridge, Rethinking corporate oportunity doctrine, UCLA School of Law, Law & Economics Research 
Paper Series, Research Paper No. 08-17. P. 14, (2008) URL: http://ssrn.com/abstract=1296962
715  RMBCA § 8.70.
716   bordis an aqcionerTa Tanxmoba imave wesiT gaicema, rogorsac RMBCA interesTa kon-
fliqtis Semcveli garigebisTvis adgens ix. RMBCA 8.62, 8.63.
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2. derivaciuli sarCeli

derivaciuli sarCeli korporaciis saxeliT Setanil aqcioneris sarCels 

niSnavs. igi mniSvnelovani iaraRia, romlis gamoyenebiTac aqcionerebs SeuZ-

liaT, direqtorTa arakeTilsindisier qmedebebs win aRudgnen.717 amerikuli 

samarTlis SexedulebiT, derivaciuli sarCelis beds direqtorTa damou-

kidebeli samewarmeo gadawyvetileba (independent business judgement) gansazR-

vravs. kerZod, sarCelis warmateba damokidebulia imaze, miiCnevs Tu ara 

sawarmo mas mizanSewonilad; amis Sesaxeb gadawyvetilebas ki damoukidebeli 

direqtorebisgan Semdgari bordi iRebs. damoukideblad miiCneva direqtori, 

romelic derivaciuli warmoebis SedegiT arc piradad aris dainteresebuli 

da arc dainteresebul mesame pirTan aris dakavSirebuli.718

derivaciuli sarCelis Setanis ufleba aqvs pirs, romelic gasaCivrebuli 

qmedebis ganxorcielebisas korporaciis aqcias flobda. amasTanave, sarCe-

lis ganxilvis ganmavlobaSi mosarCele an misi samarTalmemkvidre aqcione-

ris statuss unda inarCunebdes. sawarmos kreditors, aqciebSi konvertire-

badi fasiani qaRaldis an saaqcio ofciis mflobels derivaciuli sarCelis 

Setanis ufleba ar gaaCniaT. 

vinaidan sarCeli korporaciis moTxovnis ganxorcielebas emsaxureba, 

mosalodneli derivaciuli warmoebis Taobaze informacia, Tavdapirvelad, 

korporacias unda waredginos. informacia korporaciis bords werilobiTi 

saxiT miewodeba. bordisadmi mimarTva korporaciis mier Sesabamisi Ronis-

Ziebis ganxorcielebis moTxovnas unda Seicavdes. aqcioneris moTxovnis 

Sinaarsi SeiZleba sarCelis Tavad korporaciis mier Setana an sakiTxis sa-

samarTlos gereSe mogvareba iyos. modeluri aqti garemoebaTa Seswavlisa 

da aqcioneris moTxovnaze gadawyvetilebis misaRebad bords 90-dRian vadas 

uwesebs.719 am vadis amowurvamde aqcioners, rogorc wesi, ufleba ar aqvs, 

derivaciuli sarCeli Seitanos. gamonaklisi daiSveba, Tu korporacia aq-

cioneris moTxovnis dakmayofilebaze vadis gasvlamde ganacxadebs uars an 

Tuki gaWianureba korporacias gamousworebel zians ayenebs (mag., SeuZlebe-

li gaxdeba aRsruleba, saproceso an xandazmulobis vadebi dairRveva). Tu 

direqtorebma sakiTxi 90-dRian vadaSi ver gamoikvlies, maT sarCelis Seta-

717  MBCA Annotated, 7-82.
718  RMBCA § 1.43.(a)(1).
719  Allison v. General Motors Corp., 604 F. Supp. 1106, 1117 (D. Del. 1985).
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nis Semdegac SeuZliaT, rom sasamarTlosagan damatebiTi dro moiTxovon. 

aseT SemTxvevaSi, sasamarTlos ufleba aqvs, sarCelis ganxilva SeaCeros da 

korporacias sakiTxis Sesaswavlad damatebiTi vada misces.720 

rogorc aRvniSneT, deriviciuli sarCeli korporaciis uflebis ganxo-

riclebis saSualebaa da, amdenad, korporaciis interess unda pasuxobdes. 

direqtorTa bordi am sakiTxze gadawyvetilebas damoukidebel direqtorTa 

umravlesobiT iRebs. amasTanave, bordis Sesabamisi sxdoma uflebamosilad 

iTvleba, Tu damoukidebeli direqtorebi masze kvorums qmnian.721 Tuki da-

moukidebel direqtorTa gadawyvetilebiT derivaciuli warmoeba korpo-

raciis interesebs ar Seesabameba, aqcioneris sarCeli korporaciis Suamd-

gomlobiT sasamarTlos mier uaryofil unda iqnes. 

sasamarTlos ufleba ar aqvs, ex officio direqtorTa gadawyvetileba eWvqveS 

daayenos. Tuki, damoukidebel direqtorTa uaryofiTi gadawyvetilebis 

miuxedavad, aqcioneri derivaciuli procesis warmoebas mainc gadawyvets, 

saproceso warmatebisaTvis man unda daamtkicos, rom: (I) gadawyvetilebis 

mimReb direqtorTa umravlesoba damoukidebeli ar aris an (II) gadawyveti-

lebis miRebis procesSi keTilsindisierebisa da gaTviTcnobierebulobis 

moTxovnebi dairRva. pirveli maTgani gadawyvetilebis miRebasTan direq-

torTa subieqtur damokidebulebas moicavs; meore ki obieqtur (procedu-

rul) mxares exeba da gulisxmobs gadawyvetilebis miRebas sakiTxis saTanado 

Seswavlis safuZvelze. amasTanave, pirveli winapiroba mtkicebis tvirTis 

Semdgom ganawilebas warmoSobs. kerZod, Tuki direqtorTa damoukideblobis 

nakli dadginda, maT unda daamtkicon, rom Tavad gadawyvetilebis xarisxze 

mikerZoebas gavlena ar mouxdenia. winaaRmdeg SemTxvevaSi, mtkicebis tvirTi 

kvlav mosarCelis mxares rCeba.722 

SesaZloa korporaciis bordis moqmedi wevrebi damoukideblobis wina-

pirobebs ar akmayofileben,723 korporacias ki ar surs an ar ZaluZs (mag., 

720  RMBCA § 7.43.
721  kvorumi, rogorc wesi, bordis umravlesobas gulisxmobs, Tumca wesdebiT, igi SeiZle-
ba mesamediTac ganisazRvros (ix. RMBCA § 8.24.). sawarmos saxeliT gadawyvetilebis miRebis 
ufleba, bordis nacvlad, SeiZleba gadaeces komitets, romelic ramdenime damoukidebe-
li direqtorisagan Sedgeba (RMBCA § 7.44.(b)(1),(2)). komiteti iqmneba bordis sxdomaze war-
modgenili damoukidebeli direqtorebis umravlesobis gadawyvetilebiT. am SemTxvevaSi 
aucilebeli ar aris, rom damoukidebeli direqtorebi bordis sxdomis kvorums qmnidnen.
722  RMBCA § 7.44.(c). 
723  RMBCA § 1.43.(a)(1).
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finansuri sirTuleebis gamo) direqtorTa ricxvis gazrda. aseT SemTxve-

vebSi sasamarTlo, sawarmos SuamdgomobiT, niSnavs sagangebo organos, rome-

lic derivaciuli warmoebis mizanSewonilobis sakiTxs wyvets. igi erTi an 

ramdenime fizikuri pirisagan unda Sedgebodes. korporaciisTvis sagangebo 

organos Seqmna mogebiania saproceso taqtikis TavalsazrisiTac, vinaidan 

sasamarTlos mier SerCeuli pirebis damoukideblobasTan dakavSirebuli 

eWvi gamoiricxeba.724 

daskvna modelur aqtTan dakavSirebiT

RMBCA-s, rogorc modelur aqts, savaldebulo sakanonmdeblo Zala ar 

gaaCnia. Tumca Statebis umravlesobis sakorporacio kanonmdebloba mis Sexe-

dulebebs iziarebs. amdenad, aqtis ganxilva naTelyofs aSS-is sakorporacio 

samarTlis damokidebulebas sawarmos kapitalis dacvis problemebisadmi.

modeluri aqti savaldebulo sawesdebo kapitalsa da aqciis nominalur 

RirebulebaTa cnebebze uars ambobs, Tumca korporaciis wesdebiT maT 

SemoRebas ar krZalavs. korporaciis saaqcio kapitali iyofa nebadarTul 

(avtorizebul), gamoSvebul da gacemul aqciebad. korporacias TiTqmis 

SeuzRudavi uflebebi eniWeba aqciebis sxvadasxva uflebiTa da privile-

giiT aRWurvis mxriv, rac maT investorTa mozidvis farTo SesaZleblobebs 

aniWebs. kapitalis moTxovnilebaze moqnili reagirebis saSualebas korpo-

raciis mier sakuTari aqciebis gamosyidvis SeuzRudavi uflebac iZleva. 

gamosyiduli aqciebi nebadarTul, magram gamouSvebel, aqciebad iTvleba, 

romelTa xelaxali gacema nebismier dros SeiZleba. xsenebuli debulebiT 

direqtorTa mier gamosyidul aqciebTan dakavSirebuli uflebebis borotad 

gamoyenebis safrTxec moxsnilia. 

modeluri aqti `distribuciis~, e.i. qonebis ganawilebis, cnebaSi moia-

zrebs ara marto dividends, aramed aqcionerebze korporaciis qonebis ne-

bismier ganawilebas, aqciaTa SeZenis, aqcionerTa sasargeblod valdebule-

bis aRebiTa Tu nebismieri sxva saxiT. amasTanave, qonebis ganawilebad ar 

miiCneva e.w. usasyidlo dividendis gacema, romelic korporaciis qonebis 

xarjze saaqcio kapitalis gazrdas gulisxmobs. distribuciis yvela for-

724  RMBCA § 7.44.(e).
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misaTvis modeluri aqti erTian savaldebulo SezRudvebs adgens; aseve, maT 

damrRvev direqtorTa da aqcionerTa pasuxismgeblobis safuZvlebsac gansa-

zRvravs. sawarmos gadaxdisunarianobis dacvis kuTxiT korporaciis xelmZR-

vanelTa qcevisa da pasuxismgeblobis principebsac aranaklebi mniSvneloba 

eniWeba. SeiZleba iTqvas, rom modeluri aqti ndobas ucxadebs miukerZoebel 

direqtorTa keTilsindisier da informirebul gadawyvetilebebs. magali-

Tad, gasanawilebeli qonebis gansazRvrisaTvis gadamwyvetia keTilsindisier 

xelmZRvanelTa gaazrebuli Sexeduleba imis Taobaze, daazaralebs Tu ara 

qonebis ganawileba korporaciis, rogorc moqmedi sawarmos (going concern), 

saqmianobas. direqtorebi korporaciis qonebis Sefasebis drosac farTo 

uflebamosilebebiT sargebloben, vinaidan maT finansuri angariSebis wese-

bis dacva an wliuri balansis monacemTa gaTvaliswineba ar moeTxovebaT. 

Sesabamisad, direqtorTa moqmedebis Sefasebisas umTavresia ara maTi gadawy-

vetilebis Sinaarsi, aramed misi miRebis saTanado wesi (gulisxmiereba) da 

dakisrebul valdebulebaTa mimarT direqtorTa patiosani damokidebuleba 

(keTilsindisiereba).

IV. direqtorTa fiduciaruli valdebulebebi  

samosamarTlo samarTalSi da samewarmeo gadawyvetilebis 

marTebulobis prezumfcia 

1. fiduciaruli valdebulebebi

rogorc aRvniSneT, direqtorTa bordi amerikul korporaciul samar-

TalSi korporaciis saqmianobis warmmarTveli mTavari organoa. isini korpo-

raciis, e.i. aqcionerTa, qonebis mmarTvelebi arian da, amave dros, sawarmos 

saqmianobas damoukideblad xelmZRvaneloben. sakuTrebisa da kontrolis 

uflebamosilebaTa aseTi gamijvna da direqtorebisTvis gadacemuli farTo 

kompetencia keTilsindisieri da gulisxmieri marTvis movaleobaTa dacvis 

aucileblobas ganapirobebs. korporaciis interesebs mmarTveli unda moepy-

ras ise, rogorc ndobiT aRWurvili piri (fiduciari). es ki gulisxmobs 

mmarTvelobiTi saqmianobis warmarTvas korporaciisa da aqcionerTa da ara 

sakuTari interesebis sasargeblod.725 tradiciulad, samosamarTlo samar-

725  Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985).
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Tali ganasxvavebs direqtorTa gulisxmierebisa da erTgulebis fiducia-

rul movaleobebs (duty of care, duty of loyalty).726

gulisxmierebis valdebuleba gadawyvetilebis miRebis procesis Sefase-

bis iaraRia. igi direqtorTa gadawyvetilebis arss misi miRebisas gamoCenili 

gulisxmierebis sabuTad ar ganixilavs. valdebulebis mTavari maxasiaTeble-

bia sakiTxTan dakavSirebiT direqtorTa SeZlebisdagvarad amomwuravi in-

formirebuloba da alternatiuli SesaZleblobebis gonivruli gaTvaliswi-

neba. igi aseve SeiZleba gulisxmobdes: saeqsperto daskvnebis moTxovnasa da 

maT analizs, gadawyvetilebis gasaazreblad aucilebeli drois daxarjvasa 

da sxva garemoebebs, romlebic miuTiTebs, rom bordis wevrebi gadawyveti-

lebis momzadebas pasuxismgeblobiT moekidnen. gulisxmirebis valdebule-

bis konkretul Sinaarsze gavlenas gadasawyveti sakiTxis mniSvnelovnebac 

axdens. yoveldRiuri sameurneo garigebis dadeba gacilebiT naklebi gu-

lisxmierebis gamoCenas moiTxovs, vidre mniSvnelovani aqtivebis gayidva an 

korporaciis reorganizacia. mmarTvelTa gulisxmierebis valdebuleba SeiZ-

leba ganvsazRvroT, rogorc `keTilsindisieri direqtoris gulisxmierebiT 

moqmedeba, romelic gonivrulad SeiZleba moeTxovos Cveulebriv, saRad 

moazrovne pirs am Tanamdebobasa da msgavs garemoebebSi.727

erTgulebis valdebuleba korporaciis interesebis upiratesobas xazs 

usvams, rogorc direqtoris moqmedebis princips. igi korporaciis intere-

sebis dasacavad direqtoris aqtiuri moqmedebiT ar Semoifargleba. erTgu-

lebis movaleoba aseve moicavs mmarTvelis TavSekavebas iseTi qmedebisgan, 

romelic sazianoa korporaciisa da misi aqcionerebisTvis an sawarmos xels 

uSlis sargeblis miRebaSi an kuTvnili uflebis ganxorcielebaSi.728 ameriku-

li sasamarTlo praqtika naTlad gansazRvravs, rom erTgulebis valebuleba 

moiTxovs korporaciis fiduciaris mier korporaciisa da misi aqcionere-

bis interesTa upiratesobis aRiarebas yovelgvar gareSe interesTan Seda-

rebiT.729 amdenad, garigebis mimarT direqtoris finansuri an sxva piradi 

interesi mis moqmedebaze uaryofiT gavlenas ar unda axdendes. erTgule-

726  Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc. 506 A.2d 173, 179 (Del. 1986); Aronson v. Lewis, 473 
A.2d 805, 811 (Del. 1984); Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939).
727  ALI Principles § 4.01.(a). - “with the care that an ordinarily prudent person would reasonably be expected 
to exercise in a like position and under similar circumstances”.
728  Guth v. Loft, Inc., 5 A.2d 503, 510 (Del. 1939); Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361, 362 (Del. 
1992); Folk on Delaware General Corporation Law, 83.
729  Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (Del. 1992);
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bis vadebulebis darRvevis nimuSebad SeiZleba davasaxeloT sakuTar Tav-

Tan garigebis dadeba, anu TviTkontragireba, roca fiduciari, pirdapir an 

arapirdapir, garigebis orive mxares monawileobs; Tanamdebobrivi mdgoma-

reobis borotad gamoyeneba, magaliTad, insaideruli informaciis meSveobiT 

piradi gamorCenis miReba. erTgulebis valdebulebis ugulebelyofis nimu-

Sia fiduciaris mier korporaciuli SesaZleblobis miTvisebac (ix. zemoT).730 

interesTa konfliqtSi mxilebuli direqtori valdebulia daadasturos, 

rom misi monawileobiT an xelSewyobiT dadebuli garigeba korporaciisTvis 

samarTlian pirobebSi ganxorcielda (entire fireness test) (ix. aseve zemoT).731 

amerikis samosamarTlo samarTalSi gansakuTrebul sirTules keTilsin-

disierebis valdebuleba warmoSobs. didi xnis manZilze sruliad bundovani 

iyo rogorc Sinaarsi, aseve sxva fiduciarul movaleobebTan misi mimarTeba. 

miuxedavad bundovanebisa, amerikis sakorporacio kanonmdebloba keTil-

sindisierebis valdebulebas mniSvnelovan samarTlebriv Sedegebs ukavSirebs. 

magaliTad, delaveris sakorporacio samarTali iTvaliswinebs korporaciis 

uflebas, aunazRauros direqtors mis winaaRmdeg mimdinare sasamarTlo 

procesis, sagamoZiebo an sxva samarTlebrivi moqmedebis Sedegad warmoqm-

nili xarjebi.732 xolo, Tuki direqtorma Tavis warmatebiT dacva SeZlo, 

korporacias xarjebis anazRaurebis valdebuleba ekisreba. anazRaurebis 

uflebis an valdebulebis winapirobaa direqtoris keTilsindisieri da kor-

poraciis interesebis Sesabamisi moqmedeba (“...if the person acted in good faith and 

in a manner the person reasonably believed to be in or not opposed to the best interests of 

the corporation.“).733 amrigad, kompensaciis dasaSvebobis gadasawyvetad keTil-

sindisierebas ZiriTadi roli ekisreba.

garda amisa, delaveris kanonmdebloba direqtorTa pasuxismgeblobis 

wesdebiT SezRudvas uSvebs an gamoricxavs (DGCL 102(b)7). SeRavaTi ar exe-

ba (I) direqtoris mier erTgulebis valdebulebis darRvevis SemTxvevebs, 

730  Cede & Co. v. Technicolor Inc., 634 A.2d 345, 361 (Del. 1992).
731  direqtoris mier samarTlianobis moTxovnis darRvevis magaliTebia: interesTa kon-
fliqtSi myofi direqtoris mier korporaciisaTvis saziano garigebis dadebis xelSewy-
oba; bordis damoukidebeli wevrebisaTvis sakuTari dainteresebis gaumJRavnebloba; ga-
rigebasTan dakavSirebuli maTTvis mniSvnelovani sxva informaciis damalva; korporaciis 
konfidencialuri informaciis sakuTari interesebisaTvis gamoyeneba; dainteresebuli 
mesame piris miTiTebebiT korporaciis sazianod moqmedeba da sxv. 
732  DGCL § 145 (a),(b). 
733  DGCL § 145 (c).
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(II) direqtoris arakeTilsindisier, ganzrax kanonsawinaaRmdego an ganzrax 

aramarTebul qmedebas, (III) arakanonieri dividendis gacemas da (IV) direq-

toris mier ukanono piradi gamorCenis miRebas (mag., sakuTar TavTan gari-

gebis dadebiT).734 sagulisxmoa, rom aRniSnuli cvlileba delaveris kanonm-

deblobaSi Smith v. Van Gorkom-is gadawyvetilebis gavleniT Sevida, romelmac 

direqtorTa gulisxmierebis moTxovnebi gaamkacra. delaveris kanonmdebel-

ma cvlilebiT direqtorebs pasuxismgeblobisagan dacvis saSualeba misca.735 

aRsaniSnavia, rom keTilsindisiereba, rogorc fiduciaris moqmedebis 

uzogadesi sazomi, yovelTvis arsebobda. magram, rogorc damoukidebeli 

fiduciaruli valdebuleba, igi pirvelad aRiara delaveris umaRlesma sasa-

marTlom Cede & Co. v. Technicolor, Inc. Taobaze gadawyvetilebaSi.736 Tavad Cede 

& Co. v. Technicolor, Inc.-is saqmeze sasamarTlo sam winamorbed gadawyvetilebas 

iSveliebs, romlebSic naxsenebia good faith, rogorc direqtoris moqmedebis 

Sefasebis kriteriumi, magram ara rogorc fiduciaruli valdebuleba, ro-

melic moTxovnis damoukidebeli safuZvelia.737 Cede & Co. v. Technicolor, Inc.-is 

gadawyvetilebaSi direqtorTa valdebulebebis Camoyalibebisas sasamarTlo 

aRiarebs fiduciaruli valdebulebebis triadis arsebobas, romelic gu-

lisxmierebis, erTgulebisa da keTilsindisierebisgan Sedgeba.738 imavdrou-

lad, Tavis argumentaciaSi igi nawilobriv eyrdnoba gadawyvetilebas,739 ro-

melSic keTilsindisiereba da erTguleba sinonimebad moixsenieba.740 

sami damoukidebeli fiduciaruli valdebulebis arseboba ganmtkice-

bul iqna delaveris umaRlesi sasamarTlos momdevno wlebis sasamarTlo 

734  Emerald Partners v. Berlin, 726 A.2d 1215, 1227 (Del. 1999); ix. aseve Allen/Jacobs/Strine, Function Over 
Form: A Reassessment of Standards of Review in Delaware Corporation Law, 56 The Business Lawyer, 1287, 
1300 (2001).
735  DGCL 102(b)(7).
736  634 A.2d 345, 361 (Del. 1993).
737  Citron v. Fairchild Camera and Instrument Corp., 569 A.2d 53, 64 (Del. 1989); Smith v. Van Gorkom, 488 
A.2d 858, 872 (Del. 1985); Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
738   savaraudod, sasamarTlos es Sexeduleba ZiriTadad Aronson v. Lewis business judgement 
rule-is gansazRvrebidan gamomdinareobs „..on an informed basis, in good faith and in the honest belief 
that the action taken was in the best interests of the company.”, 473 A.2d, 812(Del. 1984). ix. Rosenberg, 
Making Sense of Good Faith in Delaware Corporate Fiduciary Law: A Contractarian approach, 29 Delaware 
Journal of Corporate Law, 491, 502 (2004).
739  Barkan v. Amsted Industries, Inc., 567 A.2d 1279 (Del. 1989).
740  Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 368 n. 36 (Del. 1993) “. . .a board’s actions must be evaluated 
in light of relevant circumstances to determine if they were undertaken with due diligence [care] and good 
faith [loyalty]. “; aseve Barkan v. Amsted Industries, Inc., 567 A.2d 1279, 1286 (Del. 1989).
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praqtikiTac,741 romliTac keTilsindisierebis valdebulebis „bundovani 

cneba“742 erTgulebisa da gulisxmierebis movaleobebs gauTanabrda, Tumca 

misi gansazRvreba an darRvevis Sefasebis kriteriumebi gaurkveveli darCa.743 

delaveris umaRlesi sasamarTlos Sexeduleba fiduciarul movaleobaTa 

triadis Taobaze delaveris sakanclero sasamarTlos kritikis obieqtad 

iqca. amerikis sakorporacio samarTlis or umaRles avtoritets Soris war-

moSobil uTanxmoebas avtorebi `iuridiul sqizmasac~ ki uwodeben.744 sakan-

clero sasamarTlo keTilsindisierebis movaleobis arsebobas ar uaryofs, 

magram mas erTgulebis movaleobis ganmvrcob (subsidiary) elementad miiCnevs. 

kancler-mosamarTleTa azriT, erTgulebis valdebulebis dacva TavisTa-

vad keTilsindisier moqmedebas gulisxmobs,745 Tumca misi erTgulebisa da 

gulisxmierebis moTxovnebTan gaTanabreba mizanSeuwonelia.746 fiduciaruli 

valdebulebebis triadis gansazRvrisas umaRlesi sasamarTlos „Secdomas“ 

sakanclero sasamarTlo DGCL 102(b)7-is „damabnevel“ debulebebs ukavSirebs 

(ix. zemoT). misi azriT, norma umarTebulod anawevrebs moqmedebas, romelic 

erTgulebis fiduciaruli valdebulebis darRvevas warmoadgenen.747 

Guttman v. Huang-is saqmeze748 sakanclero sasamarTlom kvlav daadastu-

ra, rom keTilsindisiereba erTgulebis fiduciaruli movaleobis damxmare 

elementia, da imedi gamoTqva, rom kanonmdebeli erTgulebis valdebulebis 

741  Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1179 (Del. 1995); Malone v. Brincat, 722 A.2d 5, 10 
„tripartite fiduciary duty“ (Del. 1998); Emeral Partners v. Berlin, 726 A.2d 1215, 1221, 1223 (Del. 1999); Em-
eral Partners v. Berlin, 787 A.2d 85, 90, 91 (Del. 2001) „triad of primary fiduciary duties: due care, loyalty, 
and good faith“; McMullin v. Beran, 765 A.2d 910 (Del. 2000); Skeen v. Jo-Ann Stores, Inc., 750 A.2d 1170, 
1171 (Del. 2000). keTilsindisierebis, rogorc damoukidebeli fiduciaruli valdebulebis 
ganviTarebisa da uaryofis Sesaxeb ix. Strine/Hamermesh/Balotti/Gorris, Loyaly’s Core Demand: The 
Defining Role of Good Faith in Corporation Law, Harvard Law and Economics Discussion Paper No. 630, 59 et 
seq. (2009). URL: http://ssrn.com/abstract=1349971;
742  Rosenberg, Delaware Journal of Corporate Law, 491, 502 (2004).
743  aseve Rossi, Making Sense of the Delaware Supreme Court’s Triad of Fiduciary Duties, 17 (2005). URL: 
http://ssrn.com/abstract=755784.
744  Rosenberg, Delaware Journal of Corporate Law, 491, 513 (2004).
745  Emerald Partners v. Berlin, 2001 WL 115340 * 25 (Del.Ch.) – „direqtorebs, ra Tqma unda, 
keTilsindisieri moqmedeba moeTxovebaT, magram doqtrinalurad es movaleoba ar arse-
bobs calke, erTgulebisagan damoukidebel fiduciarul movaleobad“; Chiappinelli, The Life 
and Adventures of Unocal – Part I: Moore The Marrier, 23 Delaware Journal of Corporate Law, 85, 86 (1998)
746  Emerald Partners v. Berlin, 2001 WL 115340 * 25 (Del.Ch.); In re Gaylord Container Corp. Sharehold-
ers Litigation, 753 A.2d 462, 475, 476 (Del. Ch., 2000); Orman v. Cullman, 794 A.2d 5, 14 (Del. Ch., 2002) 
`keTilsindisiereba direqtoris erTgulebis valdebulebis Semadgeneli nawilia.“ 
747  Emerald Partners v. Berlin, 2003 WL 21003437 *29 (Del. Ch.).
748  823 A.2d 492, 506 (Del. Ch., 2003).



kapitalis dacva saaqcio sazogadoebaSi

183

xelovnur danawevrebas bolos mouRebda. mosamarTleTa azriT, erTgulebis 

valdebulebis upirates xarisxze isic metyvelebs, rom arakeTilsindisieri 

direqtori korporaciis interesebis erTgulad ver CaiTvleba. sapirispiro 

SemTxvevis warmodgena ki SesaZlebelia: keTilsindisieri direqtori erTgu-

lebis movaleobas arRvevs, Tuki igi interesTa konfliqtSi imyofeba da Sec-

domiT, magram gulwrfelad, miaCnia, rom garigebis pirobebi korporaciis 

mimarT samarTliania.749 

ori poziciis daaxloeba 2006 wlis Stone v. Ritter-is saqmeze delaveris 

umaRlesi sasamarTlos gadawyvetilebam ganapiroba. man, arsebiTad, fidu-

ciaruli triadis arseboba uaryo da keTilsindisiereba erTgulebis erT-

erT damxmare elementad, anu winapirobad, miiCnia.750 gadawyvetilebis mixe-

dviT, erTgulebis an gulisxmierebis valdebulebis darRvevas direqtoris 

pasuxismgebloba mohyveba. arakeTilsindisieri direqtori ki (ipso faco) fidu-

ciaruli movaleobis xelmyofad avtomaturad ar miiCneva.751 

rogorc aRvniSneT, Tavad keTilsindisierebis valdebulebis Sinaarsis 

gansazRvrac mniSvnelovan sirTuleebs awydeba. keTilsindisierebis mo-

valeobis darRveva sasamarTlo praqtikaSi zogadad daxasiaTebulia, ro-

gorc fiduciaris moqmedeba, romelic `korporaciis saukeTeso interesebis 

ganxorcielebasTan dakavSirebuli ar aris~ (“unrelated to a pursuit of the corpora-

tion’s best interests”)752 da sawarmos keTildReobisaTvis WeSmariti zrunvis mc-

delobidan ar gamomdinareobs („…purpose other than a genuine attempt to advance 

corporate welfare“).753

keTilsindisierebis movaleobis dazustebaSi gansakuTrebuli damsaxure-

ba kvlav delaveris sakanclero da uzenaesi sasamarTloebis gadawyvetile-

bebs miuZRviT. In Re the Walt Disney Company Dervateive Litigation-is saqmeze dela-

749  sasamarTlo miuTiTebs, rom SeiZleba direqtori keTilsindisierad moqmedebis piro-
bebSic ki erTgulebis movaleobas arRvevdes, mag., rodesac direqtori interesTa kon-
fliqtSi imyofeba, magram keTilsindisierad (Tumca SecdomiT) miaCnia, rom gansaxorcie-
lebeli garigebis pirobebi korporaciis mimarT samarTliania (entire firenees test). ix. aseve 
Nagy v. Bistricer, 770 A.2d 43, 48 (Del. Ch., 2000).
750   erTgulebis valdebulebis gansazRvrisas keTilsindisierebis rolze ix. Strine/Hamer-
mesh/Balotti/Gorris, Harvard Law and Economics Discussion Paper No. 630, 13 et seq. (2009). URL: http://
ssrn.com/abstract=1349971.
751  “A failure to act in good faith is not conduct that results, ipso facto, in the direct imposition of fiduciary 
liability” Stone v. Ritter, 911 A.2d 362, 369 (Del. 2006).
752  In re RJR Nabisco, Inc. Shareholders Litigation, 1989 WL 7036 * 15 (Del.Ch.).
753  Gagliardi v. TriFoods Intern., Inc., 683 A.2d 1049, 1051. (Del. Ch., 1996); Cinerama, Inc. v. Technicolor, Inc., 
1991 WL 111134, at *15 (Del. Ch., 1991).



giorgi juReli

184

veris sakanclero sasamarTlo keTilsindisierebis valdebulebis darRvevad 

valdebulebis ganzrax ugulebelyofasa (intentional dereliction of duty) da mindo-

bili pasuxismgeblobis aradCagdebas (a conscious disregard for one’s responsibilities) 

miiCnevs.754 sasamarTlo dasZens, rom moqmedebis aucileblobis SemTxvevaSi 

(in the face of a duty to act) ganzrax gulgriloba da umoqmedoba fiduciaris ara-

keTilsindisierebis arss saukeTesod gamoxatavs.755 

delaveris umaRlesma sasamarTlom imave saqmesTan dakavSirebiT756 gai-

ziara sakanclero sasamarTlos Sexeduleba da ganavrco igi. keTilsindi-

sierebis cnebis ganmartebisaTvis disneis saqmeze delaveris umaRlesi sasa-

marTlos gadawyvetileba, vfiqrobT, centraluri mniSvnelobisaa. amitom 

sasamarTlos Sesabamis ganmartebebs mokled mimovixilavT. 

sasamarTlom cnebis dasazusteblad fiduciaris moqmedebis sami nair-

saxeoba gamoyo. pirveli SemTxveva direqtoris ganzrax saziano moqmedebas 

gulisxmobs. misi mizania korporaciisaTvis zianis miyeneba, rac mmarTvelis 

avi zraxvis Sedegia. sasamarTlo amgvar qmedebas `subieqtur arakeTilsindi-

sierebad~ moixseniebs (subjective bad faith). 

Semdeg, sasamarTlo arakeTilsindisierebisa da uxeSi gaufrTxileblobis 

urTierTmimarTebas ganixilavs. igi miiCnevs, rom SesaZloa praqtikaSi uxeSi 

gaufrTxilebloba boroti ganzraxviTac iyos gamowveuli. magram, samarT-

lebrivi TvalsazrisiT, direqtoris uxeSi gaufrTxilebloba gulisxmie-

rebis fiduciaruli valdebulebis (duty of care) darRvevas ganekuTvneba da 

direqtoris arakeTilsindisierebaze arafers ambobs. 

gadawyvetileba keTilsindisierebis valdebulebis darRvevas korpora-

ciisa da misi aqcionerebisaTvis zianis miyenebis pirdapir ganzraxvasa da 

uxeS gaufrTxileblobas Soris moiazrebs.757 erTi mxriv, arakeTilsindisier 

754   In Re the Walt Disney Company Dervateive Litigation, 907 A.2d 693, 755 (Del. Ch., 2005). sasamarTlo 
dasZens, rom moqmedebis valdebulebis arsebobis pirobebSi gaazrebuli gulgriloba da 
umoqmedoba fiduciaris arakeTilsindisierebis klasikuri nimuSia. 
755  Temaze vrclad Gold, The New Concept of Loyalty in Corporate Law, 43 UC Davis Law Review, 457 
(2009). URL: http://ssrn.com/abstract=1406207; Strine/Hamermesh/Balotti/Gorris, Harvard Law and Eco-
nomics Discussion Paper No. 630 (2009). URL: http://ssrn.com/abstract=1349971; Hill/McDonnell, Essay: 
Stone v. Ritter and the Expanding Duty of Loyalty Minnesota Legal Studies Research Paper No. 07-35 (2007). 
URL: http://ssrn.com/abstract=1008930.
756  In Re the Walt Disney Company Dervateive Litigation, 906 A.2d, 27 (Del. 2006).
757  arakeTilsindisiereba (bad faith) ganmartebulia, rogorc „The third category of fiduciary con-
duct, which falls in between the first two categories of (1) conduct motivated by subjective bad intent and 
(2) conduct resulting from gross negligence... intentional dereliction of duty, a conscious disregard for one’s 
responsibilities”, In Re the Walt Disney Company Dervateive Litigation, 906 A.2d, 27, 66 (Del. 2006).
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fiduciars korporaciis mimarT pirdapiri boroti ganzraxva ar amoZravebs. 

amdenad, arakeTilsindisierebis dasadgenad aucilebeli ar aris, fiduciari 

zianis miyenebis pirdapiri ganzraxviT moqmedebdes. meore mxriv ki, direq-

toris qceva met gakicxvas imsaxurebs, vidre uxeSi gaufrTxileblobisas. 

sasamarTlos Tavisi mosazrebis gansamtkiceblad kanonmdeblobasac iSve-

liebs. delaveris zogadi sakorporacio samarTlis zemoT ganxiluli 102(b)

(7) uSvebs gulisxmierebis valdebulebis darRvevis samarTlebriv Sedegebze 

pasuxismgeblobisgan direqtoris ganTavisuflebas. dauSvebelia `direqto-

ris arakeTilsindisieri, ganzrax kanondarRveviTi an gamiznulad aramarTe-

buli qmedebisaTvis~ (for acts or omissions not in good faith or which involve intentional 

misconduct or a knowing violation of law) pasuxismgeblobis Semsubuqeba. sasamarT-

los azriT, ganzrax kanondarRveva da gamiznulad aramarTebuli qmedeba 

subieqturi arakeTilsindisierebis nimuSebia. Cveulebrivi arakeTilsindi-

siereba ki swored `valdebulebis ganzrax ugulebelyofasa da mindobili 

pasuxismgeblobis aradCagdebas~ gulisxmobs.758 

Sesabamisad, keTilsindisierebis arqona subieqtur elements aucileblad 

moicavs, magram savaldebulo ar aris, rom igi sawarmosTvis zianis miyenebis 

pirdapir ganzraxvaSi gamoixatos. amitom, vfiqrobT, disneis saqmeze keTil-

sindisierebis naklis sasamarTloseuli ganmarteba arapirdapiri ganzraxvis 

(dolus eventualis) cnebis monaTesavea.759 

2. marTebuli samewarmeo gadawyvetilebis prezumfcia  

(business judgement rule) da misi mimarTeba  

gulisxmierebis fiduciarul valdebulebasTan 

Business judgement rule amerikul samosamarTlo samarTlis mier Camoyalibe-

buli principia. igi direqtors pasuxismgeblobisagan icavs, Tuki misi moq-

medeba gonivrulobis moTxovnebs akmayofilebs. am miznis Sesasruleblad 

758  In Re the Walt Disney Company Dervateive Litigatio , 906 A.2d, 27, 71 (Del. 2006).
759   disneis saqmeze delaveris sakanclero sasamarTlos 2003 wlis gadawyvetilebis Tanax-
mad, arakeTilsindisierma mmarTvelebma ician, rom mniSvnelovan gadawyvetilebas arasak-
marisi informaciis safuZvelze iReben, magram mosalodnel risks gulgrilad ekidebi-
an – “we don’t care about the risks” attitude” - ix. In re Walt Disney Co. Derivative Litigation, 825 A.2d 275, 
289 (Del. Ch., 2003).



giorgi juReli

186

business judgement rule-s amerikul sasamrTlo praqtikaSi sawarmos xelmZRva-

nelTa damcavis prezumfciis xasiaTi aqvs, romlis ukugdebac mosarCeles 

moeTxoveba. 

business judgement rule samewarmeo gadawyvetilebis miRebis im ZiriTad maxa-

siaTeblebs moicavs, romlebic direqtorma unda daicvas. sasamarTlo ar 

imsjelebs imaze, Tu ramdenad marTebulia samewarmeo gadawyvetileba, Tuki 

misi mimRebi direqtoris keTilsindisierebasa da gonivrulobaSi eWvis Seta-

nis safuZveli ar arsebobs. aseTi safuZvlis arseboba ki mowinaaRmdge mxa-

rem unda daasabuTos. amerikul sakorporacio samarTalSi damkvidrebuli 

Sexedulebis Tanaxmad, business judgement rule ara marto mtkicebis tvirTis 

ganawilebas ganapirobebs, aramed materialur-samarTlebrivi datvirTvac 

aqvs. kerZod, Tuki direqtorebi samewarmeo gadawyvetilebis miRebisas ke-

Tilsindisierad da saTanado gulisxmierebiT moqmedebdnen, korporaciisa-

Tvis miyenebul zianze isini pasuxs ar ageben.760 

Business judgement rule-is mizani mxolod direqtorisa da misi samewarmeo 

gadawyvetilebis dacva rodia. igi sasargebloa sasamarTlosTvisac, razec, 

garkveulwilad, isic miuTiTebs, rom business judgement rule sasamarTlo praq-

tikis pirmSoa. safuZvlianad aris miCneuli, rom ama Tu im samewarmeo gadawy-

vetilebis gonivrulobaze msjelobisaTvis mosamarTles xSirad sakmarisi 

kompetencia ar gaaCnia. garda amisa, rTulia warsulSi konkretuli viTa-

rebebis gaTvaliswinebiT miRebuli samewarmeo gadawyvetilebis post factum 

Sefaseba. amdenad, amerikuli sasamarTloebi mxolod maSin ganixilaven sa-

mewarmeo gadawyvetilebis arsebiT mxares, Tuki busienss judgement rule-is wina-

pirobebis arseboba mosarCelis mier warmodgenili mtkicebulebebiT uaryo-

filia.

Busienss judgemet rule-is mniSvnelobis Sefasebisas sagulisxmoa sawarmos 

mmarTvelTa imedgacruebis safrTxis Tavidan acilebac. sawarmos xelmZR-

vaneli ar unda ufrTxodes imas, rom warsulSi miRebul samewarmeo gadawy-

vetilebas sasamarTlo aragonivrulad miiCnevs mxolod misi uaryofiTi 

Sedegidan gamomdinare. korporaciis interesi sawarmos mmarTvelTagan xSi-

rad samewarmeo riskebis aRebas moiTxovs. samewarmeo riski ki srulyofili 

informaciis ararsebobisa da ganviTarebis scenarTa simravlis pirobebSi 

swrafi moqmedebis aucileblobas warmoSobs. biznesgaremos aseTi gaurkvev

760  Folk on Delaware General Corporation Law, 96 et seq.; Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 360 
(Del. 1992).
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lobis gamo korporaciis mmarTvelis moqmedeba SesaZloa saziano gamodges, 

miuxedavad moqmedebis gonivrulobisa da keTilsindisierebisa. sasamarTlo 

ganxilvis droisTvis, rogorc wesi, gacilebiT metia cnobili imaze, Tu ra-

tom aRmoCnda direqtrTa gadawyvetileba warumatebeli; maTi informire-

bulobis xarvezebic ufro gamokveTilia; Sesabamisad, izrdeba Semfaseblis 

qvecnobieri cduneba, korporaciis mier gancdili ziani direqtoris daude-

vrobas an arakeTilsindisierebas miaweros. mizanSeuwonelia, direqtors pa-

suxismgebloba movTxovoT mxolod `mcdari~ gadawyvetilebisaTvis, vinaidan 

samewarmeo riskis aRebis xalisi amiT sagrZnoblad Semcirdeba. sakiTxTan 

dakavSirebiT delaveris Statis sakanclero sasamrTlo samarTlianad aRniS-

navs: `mtkiceba imisa, rom sawarmos ziani miadga mmarTvelis mier uflebamo-

silebis farglebSi keTilsindisierad, sawarmos miznebis gaTvalisiwnebiTa 

da kanonierad dadebuli garigebis Sedegad, pasuxismgeblobis safuZvlad 

ver iqceva, ramdenad aragonivruladac unda mogveCvenos ganxorcielebuli 

investicia post factum.761

amerikuli samosamarTlo samarTalSi business judgement rule-is Camoyali-

bebis pirveli mcdelobebi XIX saukunis dasawyisidan gvxvdeba. pirvel ame-

rikul gadawyvetilebad, romelic samewarmeo gadawyvetilebis arsSi Care-

visagan sasamarTlos TavSekavebaze mianiSnebs, luizianis Statis umaRlesi 

sasamarTlos 1827 wlis gadawyvetileba iTvleba. sasamarTlo dauSvebel sim-

kacred miiCnevs korporaciis warmomadgenlisagan (agent) Seumcdari sibrZnis 

moTxovnas (perfect wisdom). alabamis Statis umaRlesma sasamarTlom 1847 wlis 

gadawyvetilebaSi miuTiTa, rom direqtorebs gadawyvetilebis miRebis far-

To uflebamosileba unda mieniWoT. Sesabamisad, mcdaria maTgan sakiTxebis 

amomwuravi codnisa da ukiduresi sifrTxilis (extrene acurracy of knowledge) 

moTxovna.762 

Business judgement rule-is ganmviTarebaSi gansakuTrebiT mniSvnelovania de-

laveris sasamarTlo praqtikis roli. pirveli delaveruli gadawyvetileba, 

romelmac dusiness judgment rule-is ZiriTadi arsi sakmaod zustad gansazRvra, 

761  Gagliardi v. TriFoods Intern., Inc., 683 A.2d 1049, 1051. (Del. Ch., 1996): “to allege that a corporation has 
suffered a loss as a result of a lawful transaction, within the corporation’s powers, authorized by a corporate 
fiduciary acting in a good faith pursuit of corporate purposes, does not state a claim for relief against that fidu-
ciary no matter how foolish the investment may appear in retrospect”; ix. aseve Cinerama, Inc. v. Technicolor, 
Inc., 1991 WL 111134, at *15 (Del. Ch., 1991).
762   ix. Moran, J.P. Business Judgment Rule or Relic: Cede v. Technicolor and the Continuing metamorphosis of 
Director Duty of Care, 45 Emory Law Journal, 339, 354 (1996); Block/Barton/Radin, The Business Judgement 
Rule, Fiduciary Duities of Corporate Directors, 5th Edition, 1998, Vol. I., 9 et seq.
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1924 wliT TariRdeba.763 delaveris sakanclero sasamarTlos (Chancery Court 

of Delaware) azriT, ivaraudeba, rom direqtori sawarmos interesebs keTil-

sindisierad epyroba da misi gadawyvetileba imdenad aragonivruli ar aris, 

rom keTilsindisierebisa da marTebulobis farglebs arRvevdes.764 avtorebs 

safuZvlianad miaCniaT, rom am gansazRvrebiT sasamarTlom xazi gausva bu-

siness judgment rule-is prezufciul da arsebiT datvirTvas. pirveli maTgani 

mtkicebis tvirTis gadanawilebas ganapirobebs; meore ki – keTilsindisieri 

direqtoris pasuxismgeblobisagan ganTavisuflebas.765

delaveris umaRles sasamarTlos ekuTvnis business judgement rule-Tan da-

kavSirebiT erT-erTi yvelaze cnobili gadawyvetileba Aronson v. Lewis-is 

saqmeze.766 zogierTi avtoris azriT, misiT daiwyo direqtorTa fiducia-

ruli valdebulebebis Tanamedrove istoria delaveris korporaciul sa-

marTlSi.767 aRniSnul saqmeze mosarCele iyo maiers korporaciis (Meyers Par-

king System, Inc.) erT-erTi aqcioneri hari luisi (Harry Lewis). man gaasaCivra 

korporaciis mier direqtorTan da aqciaTa 47%-is mflobel leo finkTan 

(Leo Fink) dadebuli Sromisa da sesxis xelSekruleba. mosarCele miiCnevda, 

rom xelSekrulbas WeSmariti samewarmeo mizani (no valid business purpose) ar 

gaaCnda da korporaciis qonebis gaflangvas warmoadgenda (waste of corporate 

assets). Aronson v. Lewis-is saqmeze mopasuxeebi iyvnen korporacia maiersi da 

misi aTi direqtori. mosarCelis mtkicebiT, korporacia maiersis bordis 

Tavmjdomare leo finiki akontrolebda danarCen direqtorebs, romelTac 

xelSekrulebis dadebaze Tanxmoba ganacxades da misi baTiloba SemdgomSic 

ar mouTxoviaT. mosarCelis mizani finkTan dadebuli xelSekrulebis gawy-

veta, sawarmosTvis miyenebuli zaralis anazRaureba da direqtorebis mier 

sargebelze uaris Tqma iyo. 

Aronson v. Lewis-is saqmes sakorporacio samarTali business judgement rule-

is aRiarebul gansazRvrebasac unda umadlodes. rogorc sasamarTlo miu-

TiTebs, delaveris kanonmdeblobiT, korporaciis saqmianobas direqtorebi 

warmarTaven.768 swored am uflebamosilebis gamoxatulebaa business judgement 

rule, romlis mixedviTac ivaraudeba, rom samewarmeo gadawyvetilebis miRebi-

763   Robinson v. Pittsburgh Oil Refining Corporation, 126 A. 46 (Del. Ch., 1924).
764  Robinson v. Pittsburgh Oil Refining Corporation, 126 A. 46, 49 (Del. Ch., 1924).
765  Rossi, Making Sense of the Delaware Supreme Court’s Triad of Fiduciary Duties, 7 (2005). URL: http://ssrn.
com/abstract=755784.
766  Aronson v. Lewis, 473 A.2d 805 (Del. 1983).
767  Rosenberg, 29 Delaware Journal of Corporate Law, 491, 498 (2004). 
768  ix. DGCL § 141(a)
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sas direqtori moqmedebda: saTanado informaciis safuZvelze (on an informed 

basis), keTilsindisierad (in good faith) da im rwmeniT, rom qmedeba kompaniis-

Tvis saukeTesoa (in the honest belief that the action taken was in the best interests of 

the company).769 aRniSnuli varaudis ukugdebis tvirTi mosarCeles ekisre-

ba.770 delaveris umaRlesi sasamarTlo aseve aRniSnavs, rom business judgement 

rule mxolod miukerZoebel xelmZRvanels icavs. miukerZoeblad ki CaiTvle-

ba direqtori, romelic sakuTar TavTan dadebuli garigebis monawile ar 

aris da garigebidan pirad sargebels ar moelis.771 Sesabamisad, interesTa 

konfliqtis SemTxvevaSi, korporaciis mmarTvelTa damcavi prezumfciis ga-

moyeneba dauSvebelia. 

imisaTvis, rom direqtorebma business judgement rule-ze imedebi daamyaron, 

maT unda Seiswavlon yvela xelmisawvdomi informacia, romelic gadawyve-

tilebis misaRebad aris mniSvnelovani.772 amis Semdeg ki TvianTi movaleoba 

saTanado gulisxmierebiT (with requisite care) Seasrulon. sasamarTlos azriT, 

direqtoris mier gulisxmierebis moTxovnaTa darRvevis simZime uxeS gau-

frTxileblobaze unda miuTiTebdes. amdenad, direqtori business judgement 

rule-is dacviT maSinac sargeblobs, roca misi moqmedeba Cveulebrivi gaufr-

Txileblobis farglebs ar scdeba.773 

Aronson v. Lewis-is gadawyvetilebaSi sasamarTlo samewarmeo gadawyvetile-

bis arssac Seexo. sasamarTlos azriT, direqtorTa moqmedebas marTebulobis 

prezumfcia mxolod im SemTxvevaSi icavs, Tuki igi gadawyvetilebis gaazre-

bulad miRebaSi gamoixateba. amasTanave, is direqtorTa mier moqmedebisagan 

gaazrebul TavSekavebasac moicavs (conscious decision to refrain from acting).774 

delaveris umaRlesi sasamarTlos gadawyvetilebas Smith v. Van Gorkom-is 

saqmeze775 korporaciul samarTalSi erT-erT yvelaze cnobilad aRiareben.776 

saqme direqtorebis mier gadawyvetilebis miRebisas saTanado gulisxmierebis 

769  Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1983).
770  Aronson v. Lewis, iqve; ix. aseve American Law Institute (ALI), Principles of corporate governance, analy-
sis and recommendations,Vol. I 1994., 143.
771  Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1983).
772  Aronson v. Lewis, iqve.
773   Aronson v. Lewis iqve. gadawyvetilebis sqolio 6-Si miTiTebulia uxeSi gaufrTxile-
blobis standartTan dakavSirebuli adreuli sasamarTlo praqtika.
774  Aronson v. Lewis, 473 A.2d 805, 813 (Del. 1983).
775  Smith v. Van Gorkom, 488 A.2d 858 (Del, 1984); ix. Bainbridge, Smith v. Van Gorkom, UCLA School of Law, 
Law-Econ Research Paper No. 08-13 (2008). URL: http://ssrn.com/abstract=1130972. 
776  Holland, Delaware Dicrectors’ Fisuciary Duties: The Focus on Loyalty, 11 University of Pennsylvania Journal 
of Business law, 675, 691 (2009). 
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valdebulebas (duty of care) exeba. direqtorTa mier miRebuli gadawyvetileba 

exeboda korporaciis Serwymas (mierTebas) meore sawarmosTan. Cveulebrivi 

Serwymisgan gansxvavebiT, STanTqmuli korporacia Trans Union-is aqcionere-

bi, meore sawarmos aqciaTa nacvlad, fulad anazRaurebas iRebdnen (cash-out 

merger). korporaciis direqtorTa bordma Serwymis xelSekrulebis proeqti 

mis xelmZRvanel jerom van gorkomis (Jerome Van Gorkom) zepiri moxsenebis 

safuZvelze moiwona. bordis dadebiTi daskvnis safuZvelze garigebas aq-

cionerTa saerTo krebac daeTanxma, Tumca direqtorebs aqcionerebisTvis 

dadgegmili SerwymasTan dakavSirebiT sruli informacia ar warudgeniaT. 

mosarCele aqcionerebma direqtorebi gulisxmierebis valdebulebis darR-

vevaSi daadanaSaules. direqtorebi ki miiCnevdnen, rom maTi moqmedeba mar-

Tebuli gadawyvetilebis prezumfciiT iyo daculi. delaveris umaRlesma 

sasamarTlom mosarCelis pozicia gaiziara da business judgment rule-is ga-

moyeneba mizanSeuwonlad CaTvala. misi azriT, gadawyvetilebis miRebamde 

direqtorebi valdebulebi iyvnen, `mieRoT transaqciasTan dakavSirebuli 

yvela mniSvnelovani informacia, romelic maTTvis xelmisawvdomi iyo~; 

xolo direqtorebma xelSekrulebis pirobebi saTanadod ar Seiswavles, ar 

gamoikvlies TavianTi sawarmos namdvili Rirebuleba da aqcionerebisTvis 

SeTavazebuli kompensaciis samarTlianoba, aqcionerebs ar miawodes infor-

macia, romelic saerTo krebis mier gaazrebuli gadawyvetilebis misaRebad 

iyo aucilebeli. sasamrTlos azriT, xsenebuli garemoebebi gadawyvetilebis 

miRebis procesSi direqtorTa uxeS gaufrTxileblobaze miuTiTebda. sasa-

marTlom aseve miiCnia, rom saerTo krebis mier Serwymis Taobaze saboloo 

gadawyvetilebis miReba movaleobisadmi direqtoris gulgril damokidebu-

lebas ar amarTlebs. direqtorTa valia Serwymis xelSekrulebasTan dakav-

SirebiT Tavisi daskvna saTanado informaciis safuZvelze da gaazrebulad 

Camoayalibos da igi aqcionerebs mxolod amis Semdeg warudginos. sasamarT-

lom aseve sasurvelad miiCnia Serwymis farglebSi gadasaxdeli kompensaciis 

samarTlianobis dadgenis mizniT gareSe eqspertebis azris mosmena. 

Smith v. Van Gorkom-is gadawyvetilebiT sasamarTlom direqtorTa infor-

mirebulobis standarti sagrZnoblad gaamkacra da `uxeSi gaufrTxileblo-

bis~ zRudec Seasusta.777 Sesabamisad, gulisxmierebis valdebulebis darRve-

777   „miiRon tnasaqciasTan dakavSirebul yvela mniSvnelovani informacia, romrlic xelmi-
sawvdomi iyo maTTvis~ ufro mkacria ALI principles § 4.01.(c)2 moTxovnas, romlis mixedviTac 
direqtorebisgan imdenad unda iyvnen informirebuli, `ramdenadac isini gonivruli gan-
sjiT sakmarisad miiCneven Seqmnil viTarebaSi~, sakiTxis irgvliv ix.: Rosenberg, 29 Delaware 
Journal of Corporate Law, 491, 499; Bainbridge, UCLA School of Law, Law & Economics Research Papaer Series 
No. 08/13, 22 (2008). URL: www.ssrn.com-id1130972.
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visaTvis direqtorTa pasuxismgeblobis riskic gaizarda.778 pasuxismgeblobis 

gazrdilma safrTxem korporaciis direqtorTa da Tanamdebobis pirTa pa-

suxismgeblobis dazRvevac mniSvnelovnad gaarTula (D&O insurance).779

direqtorebis bordis mier informirebuli gadawyvetilebis miRebis saki-

Txebs yuradReba dauTmo delaveris umaRlesma sasamarTlom gadawyvetile-

baSi Cede & Co. v. Technicolor, Inc.-is saqmeze.780 masSi sasamarTlo Van Gorkom-is 

xazs agrZelebs da yuradRebas direqtorTa bordis mier informirebuli 

gadawyvetilebis principebze amaxvilebs. sasamarTlo ganmartavs, rom mo-

sarCelem SeZlo, direqtorTa sasargeblod moqmedi business judgement rule-is 

prezumfcia warmatebiT gadaelaxa. direqtorTa bordis wevrebma Serwymis 

winadadebis mimarT saTanado gulisxmiereba ar gamoiCines, vinaidan xel-

Sekrulebis mowonebamde mosalodnel garigebasTan dakavSirebiT yvela mniS-

vnelovani informacia ar miiRes (ix. zemoT Van Gorkom).781 zogadad, garigebis 

pirobebis Taobaze direqtorTa umravlesobis arainformirebulobis fonze 

gansakuTrebiT aRiniSneba is, rom direqtorTa bordis mier xelSekrulebis 

mowonebas win ar uswrebda sxva alternatiuli SesaZleblobebis keTilsindi-

sieri moZieba (prudent search for alternatives).782 

Busienss judgement rule-is Sinaarsi mraval samosamarTlo gadawyvetile-

baSia ganmartebuli. daskvniTi gansazRvrisaTvis davesesxebiT amerikis 

samarTlis institutis (ALI) korporaciuli marTvis principebs (Principles of 

corporate governance), romlis 4.01 (c) muxlic sasamarTlo praqtikis erTgvar 

Sejamebas gvTavazobs. debulebis mixedviT, imisaTvis, rom keTilsindi-

sierma direqtorma gulisxmierebis movaleoba Seasrulos, man samewarmeo 
778   Smith v. Van Gorkom gadawvetilebis gavleniT delaveris zogad sakorporacio samarTlSi 
(DGCL) Sevida damateba, romelic korporaciis wesdebiT, garkveul SemTxvevbSi, direqtor-
Ta pasuxismgeblobis SezRudvis an gamoricxvis SesaZeblobas iTvaliswinebs DGCL 102(b)
(7) direqtorTa pasuxsimgeblobis SezRudva dauSvebelia (i) direqtoris mier erTgulebis 
valdebulebis (duty of loyalty) darRvevis SemTxvevebSi, (ii) arakeTislindiseri ganzrax kanon-
sawinaaRmdego an aramarTebuli moqmedeba an umoqmedoba (iii) arakanonieri dividendis ga-
cemis an sakuTari aqciebis SeZenisas. ikrZaleba aseve direqtoris dacva pasuxismgeblobis-
agan, Tuki man (iv) transaqciidan ukanono piradi gamorCena miiRo. sakiTxTan dakavSirebiT 
ix. Allen/Jacobs/Strine, Function Over Form: A Reassessment of Standards of Review in Delaware Corporation 
Law, 56 Busiensss Lawyer, 1287, 1300 (2001); Emerald Partners v. Berlin, 726 A.2d 1215, 1227 (Del. 1999))
779  Malpiede v. Townson, 780 A.2d 1075, 1095 (2001), Smith v. Van Gorkom gadawvetilebiT gamowveul 
direqtorTa profesiuli dazRvevis kriziszec ki saubrobs; gansx. azri ix. Hartmann/Rog-
ers, The Influence of Smith v. Van Gorkom on Director’s and Officer’s Liability, 58 The Journal of Risk and Insur-
ance, 525, 530, 531. (1991).
780  Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993).
781  Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 371 (Del. 1993).
782  Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 369 (Del. 1993).
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gadawyvetilebis miRebisas unda daicvas Semdegi moTxovnebi: direqtors 

ar unda gaaCndes piradi interesi samewarmeo gadawyvetilebisadmi, ga-

dawyvetileba miRebul unda iqnes direqtoris gonivruli rwmeniT, sak-

marisi informaciis safuZvelze da mas racionalurad unda swamdes, rom 

samewarmeo gadawyyvetileba saukeTesod emsaxureba korporaciis intere-

sebs.783

Business judgement rules-is gamoyenebisas sasamarTlom unda daadginos, 

miRebul iqna Tu ara bordis mier samewarmeo gadawyvetileba, e.i. gadawy-

vetileba, romelic direqtorTa mixedulebis farglebSi Tavsdeba. maga-

liTad: investiciis ganxorcielebis, axali saqmianobis dawyebis, korpora-

ciis reorganizaciis, saaqcio kapitalis cvlilebisa da a.S. SemTxvevebSi 

samewarmeo gadawyvetilebas warmoadgens qmedebis ganxorcieleba an mis-

gan Tavis Sekaveba, aseve, ramdenime SesaZlo gadawyvetilebidan erT-erTis 

arCeva. 

rogorc aRvniSneT, samewarmeo gadawyvetilebis arsebobis SemTxvevaSi, 

marTebuli gadawyvetilebis prezumfciis ukugdeba mosarCelis movaleo-

baa. misi erTi elementis ararsebobac ki business judgmenet rule-is dacvis 

gauqmebas iwvevs. Tuki sasamarTlo darwmunda, rom samewarmeo gadawyve-

tileba keTilsindisierad, miukerZoeblad, saTanado informaciis Seswa-

vlis safuZvelze da uxeSi gaufrTxileblobis gareSe iqna miRebuli, ro-

gorc wesi, korporaciis mmrTvelebi pasuxismgeblobisagan daculni arian. 

mniSvneloba arc Tavad gadawyvetilebis Sinaarss aqvs da arc imas, rom 

samewarmeo gadawyvetileba korporaciisaTvis saziano aRmoCnda. Tumca 

bolo zRude, romlis darRvevamac SesaZloa direqtoris pasuxismgebloba 

ganapirobos, gadawyvetilebis araracionalurobaa. am SemTxvevaSi sagu-

lisxmoa, rom amerikuli samosamarTlo praqtika erTmaneTisgan asxvavebs 

gonivrulobisa da racionalurobis standartebs. gulisxmierebis valde-

buleba direqtorisagan iseTi gadawyvetilebis miRebas moiTxovs, rome-

lic `misi gonivruli rwmeniT korporaciisaTvis saukeTesoa~. es moTxo-

783  sasamarTlo praqtikidan ix.: Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1983), romelic asve 
miuTiTebs, rom sasamarTlom pativi unda sces samewarmeo gadawyvetilebas, Tuki igi miRe-
bulia business judgement rule-is dacviT. Business judgement rule ki ganmartebulia imis prezum-
fciad, rom gadawyvetilebis miRebisas direqtori moqmedebda informirebulad, keTil-
isindisierad da imis patiosani rwmeniT, rom misi qmedeba kompaniis saukeTeso interesebs 
emsaxureba - “presumption that in making a business decision the directors of a corporation acted on an 
informed basis, in good faith and in the honest belief that the action taken was in the best interests of the 
company.”
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vna exeba direqtorTa gadawyvetilebis Sinaarss, Sesabamisad, moiTxovs, 

rom mmarTvelis gadawyvetileba korporaciis samewarmeo interesebidan 

gamomdinare gonivrulobis moTxovnilebas akmayofilebdes. Business jud-

gement rule-is SemTxvevaSi ki gonivrulobis standarti mxolod gadawy-

vetilebis miRebis procesis mimarT gamoiyeneba. Tavad gadawyvetilebis 

Sinaarsi ki ufro liberalur `racionalurobis~ moTxovnas eqvemdebare-

ba. racionalurobis moTxovna mxolod maSin SeiZleba darRveulad iqnes 

miCneuli, Tuki samewarmeo gadawyvetileba yovelgvar gamarTlebas mok-

lebuli da samewarmeo TvalsazrisiT auxsnelia.784 xSirad sasamarTloe-

bi amgvar `sulelur~ gadawvetilebebs arakeTilsindisierebis erT-erT 

niSnadac miiCneven.785 Tumca keTilsindisierebis moTxovna, upiratesad, 

piris sakuTari moqmedebisadmi subieqtur damokidebulebas gulisxmobs. 

mas obieqtur (garegnul) elementsac miawaren, romelic keTilsindisie-

rebis varaudis ukidures sazRvrebs adgens.786 Tu am Sexedulebas gavi-

ziarebT, keTilsindisierebis principi SesaZloa CamovayaliboT, rogorc 

piris subieqturi ganzraxva, imoqmedos patiosnad, e.i. sawarmos interes-

Ta Sesabamisad, im pirobiT, rom moqmedeba raime racionalur axsnas eqvem-

debareba.787 

784   Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971), racionalurobisa da gonivrulobis 
standartebis gansxvavebaze ix. Allen/Jacobs/Strine, 56 The Business Lawyer, 1287, 1296, (2001); Eisen-
berg, The Divergence of Standards of Conduct and Standards of Review in Corporate Law, 62 Fordham Law 
Review, 437, 441 et seq. (1993).
785  In re RJR Nabisco, Inc. Shareholders Litig., 1989 WL 7036 at *13 n. 13 (Del. Ch., 1989); Brehm v. Eisner, 746 
A.2d 244, 264 n. 66 (Del. 2000); aseve Eisenberg, The Duty of Good Faith in American Corporate Law. Euro-
pean Company and Financial Law Review, Vol. 3/1, 3, 11, 12, 2006. URL: http://ssrn.com/abstract=981443. 
786  First Nat’l Bank v. F. C. Trebein Co., 52 N.E. 834, 837 (Ohio 1989); Eisenberg, European Company and Finan-
cial Law Review, Vol. 3/1, 3, 11, 12, 2006.
787  ix. US Uniform Commercial Code §§1-201(9), 2-103(1)(b); racionalur samewarmeo (“any rational 
business purpose”) mizans moiTxovs Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971); Unocal 
Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985); aseve Cede & Co. v. Technicolor, Inc. 634 A.2d 
345, 369 (Del. 1993); Paramount Commc’ns Inc. v. QVC Network Inc., 637 A.2d 34, 45 n.17 (Del. 1994); Robotti 
& Company, LLC v. Liddell, C.A. No. 3128-VCN, 30 (Del. Ch., 1/14/2010) (Del. Ch., 2010); Veasey/Di Guglielmo, 
What Happened in Delaware Corporate Law and Governance From 1992–2004? A Retrospective on Some Key 
Developments, 153 University of Pennsylvania Law Review, 1399, 1456 (2005); Malvin A. Eisenberg, European 
Company and Financial Law Review, Vol. 3/1, 3, 11 et seq.; Folk on Delaware General Corporate Law, 99, iqve 
sqolio 100-Si Sesabamisi sasamarTlo praqtikis miTiTeba.
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V. delaveris Statis sakorporacio samarTali – kapitalis dacva

delaveris Stati aSS-is korporaciuli samarTlis centrad iTvleba. misi 

mdidari sasamarTlo praqtika ki sakorporacio-samarTlebriv sakiTxebSi 

sayovelTao aRiarebiT sargeblobs. kapitalis bazarze orientirebuli ame-

rikuli korporaciebis naxevari registrirebulia delaverSi. umsxvilesi 

korporaciebis (Fortune 500 siidan) umetesobis korporaciuli samSobloc 

delaveris Statia.788 amdenad, SeuZlebelia amerikul sakorporacio samar-

Talze msjelobisas delaveris Statis samarTlas gverdi avuaroT.789 

vfiqrob, delaveris samarTlisadmi yuradReba qarTuli samewarmeo ka-

nonmdeblobis TvalTaxedvidanac gamarTlebulia. 2008 wels miRebuli 

`mewarmeTa Sesaxeb kanonis~ cvlilebaTa Sedegad qarTulma sakorporacio 

samarTalma uari Tqva sawesdebo kapitalisa da aqciis nominaluri Rire-

bulebis savaldebulo xasiaTze. amave dros, kanoni kvlav uSvebs wesdebiT 

maTi SemoRebis SesaZleblobas. korporaciis kapitalisa da gancxadebuli 

kapitalis cnebebs delaveris zogadi sakorporacio samarTalic (Delaware 

General Corporation Law (DGCL)) icnobs. igi agreTve uSvebs korporaciis aqciaTa 

dayofas nominaluri Rirebulebis mqone da nominalis gareSe aqciebad. 

1. aqciaTa saxeebi da korporaciis kapitalis struqtura

evropuli tradiciisagan gansxvavebiT, delaveris korporaciul samar-

TalSi nominaluri Rirebuleba ar gansazRvravs aqciisgan gamomdinare 

xmisa da qonebriv uflebebs.790 zogadi principiT, TiTeuli aqcia mflo-

bels erT xmasa791 da sawarmos qonebaSi proporciuli monawileobis ufle-

788   eyrdnoba delaveris Statis oficialur monacemebs, wyaro: http://corp.delaware.gov, 
31.08.09. 
789  delaveris sakorporacio samarTlis popularobis mizezebze vrclad Black, Why corpora-
tions cheoose Delaware, 2007.
790   Tumca nominaluri Rirebulebisa da aqcidan gamomdinare uflebaTa kavSiri Tavad 
meore direqtivis moTxovna ar aris. meore diretqivis 42-e muxli adgens aqcionerTa 
Tanabaruflebianobis princips, magram nominaluri RirebulebiT aqcionerTa qonebrivi 
da sxva uflebebis dadgenas ar moiTxovs. miuxedavad amisa, evropuli qveynebis erovnul 
kanonmdeblobebSi aqcionerTa Tanasworuflebianobis uzrunvelsayofad aqciis nominal-
ur Rirebulebas mniSvnelovani roli ekisreba (ix. mag. AktG§ 60 (1), § 134(1)).
791  DGCL § 212(a).
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bas aniWebs. wesdebiT an, wesdebiT gaTvaliswinebul SemTxvevebSi, bordis 

gadawyvetilebiT SesaZloa xmisa da qonebrivi uflebis SezRudva an gazr-

da. aqciebidan gamomdinare uflebaTa Tanasworobis principi aRiarebulia 

samosamarTlo samarTalSic. misgan gadaxveva dasaSvebia, Tuki gamonakli-

sis Sinaarsi mkafiod ganisazRvreba (“in clear language”)792 sawarmos sadamfuZ-

neblo dokumentSi.793 winaaRmdeg SemTxvevaSi, gacemuli aqciebi baTilad 

miiCneva.794

korporaciis farTo avtonomia aqciebis gamocemasTan dakavSirebiT mas 

saqmianobis dafinansebis mravalferovan SesaZleblobebs aZlevs.795 dela-

veris korporaciebs ufleba aqvT, gamouSvan erTi an ramdenime saxeobis 

(klasisa da seriis) aqciebi. aqcia SeiZleba gamoices rogorc nominalu-

ri RirebulebiT, aseve mis gareSe. calkeuli saxeobis aqciebs SeiZleba 

mieniWos sruli, SezRuduli an gazrdili xmis ufleba, aseve aRiWurvon 

sxva privilegiebiT an SezRudvebiT. korporacia uflebamosilia, gamosces 

gamosyidvadi aqciebi (redeemable shares).796 gamosyidvis moTxovna SesaZloa 

gadaeces korporacias an aqcioners, xolo misi warmoSoba an gamoyeneba 

SeiZleba garkveuli vadiT ganisazRvros an daukavSirdes gadadebiT an gau-

qmebiT pirobebs. 

DGCL uSvebs aqciidan gamomdinare xmisa da qonebrivi uflebebis, privile-

giebisa da SezRudvebis bordis mier gansazRvras. msgavsi uflebamosileba 

direqtorebs mxolod korporaciis wesdebiT gaTvaliswinebul calkeul 

SemTxvevaSi eniWebaT. Tuki korporaciis wesdeba aseTi saxis debulebebs 

Seicavs, bordis gadawyvetilebiT ganisazRvreba axalgamocemuli aqciebis 

odenoba da maTi klasebad dayofa. amasTanave, direqtorTa gadawyvetile-

bis Sinaarsi unda Seesabamebodes saaqcio kapitalis an romelime saxeobis 

aqciaTa odenobis wesdebiT nebadarTul odenobas an sxva SezRudvebs.797 

792  Ellingwood v. Wolf’s Head Oil Ref. Co., 38 A.2d 743, 747 (Del. 1944).
793  Penington v. Commonwealth Hotel Constr. Co., 151 A. 228, 234 (Del. Ch., 1930); Elliott Assocs., L.P., v. Ava-
tex Corp., 715 A. 2d 843, 852-853 (Del. 1998).
794  Folk on Delaware General Corporation Law, 291, 292, sasamarTlo praqtikis miTiTebiT.
795  DGCL § 151(a); ix. Folk on Delaware General Corporation Law, 276.
796  aqciebi, romelTa gamosyidvis wesi, Rirebuleba an misi gamoangariSebis meTodi winas-
war gansazRvrulia sadamfuZneblo dokumentiT an bordis gadawyvetilebiT (DGCL §151 (b)).
797  Unilever Acquisition Corp. v. Richardson-Vicks, Inc., saqmeze (618 F. Supp. 407, 409 (S.D.N.Y. 1985)) sa-
samarTlom baTilad cno bordis gadawyvetilebiT aqciebis gamocema, vinaidan igi ugule-
belyofda wesdebis moTxovnas privilegirebul aqciaTa Tanabari xmis uflebis Sesaxeb.
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miuxedavad imisa, rom gansxvavebuli uflebebiTa da privilegiebiT aRWur-

vili aqciebis gamoSveba SesaZlebelia, maTi gamocema arsebuli aqcionerebis 

uflebaTa Selaxvas ar unda iwvevdes. romelime saxeobis aqciaTa raode-

nobis an nominaluri Rirebulebis Secvla, aqcionerTa sagangebo uflebe-

bis Sekveca an miniWebuli privilegiis gauqmeba Sesabamisi klasis an seriis 

aqcionerTa specialur Tanxmobas saWiroebs.798 aqcionerTa dacvis moTxo-

vnilebidan gamomdinare, sagangebo Tanxobis miRebaSi xmis uflebis armqone 

aqcionerebic monawileoben.

rogorc ukve aRvniSneT, delaveris sakorporacio samarTali icnobs 

(sawesdebo) kapitalisa da aqciis nominaluri Rirebulebis cnebebs.799 kor-

poraciis mier dividendebis ganawilebisa da sakuTari aqciebis SeZenisas maT 

qonebis dacvis funqcia eniWebaT.

direqtorTa bords evaleba, Sesatanebis nebismieri nawili gansazRvros, 

rogorc korporaciis kapitali. Tuki korporacis sadamfuZneblo dokumen-

ti mxolod nominaluri Rirebulebis mqone aqciebis gamocemas iTvaliswi-

nebs, kapitalis odenoba aqciaTa nominalur RirebulebaTa jamis toli 

unda iyos. roca nominaluri Rirebuleba mxolod aqciaTa nawils aqvs, kapi-

talis Tanxa maT saerTo nominalur Rirebulebas unda aRematebodes; Sesa-

bamisad, damatebiT ganisazRvreba Sesatanebis nawili, romelic kapitalSi 

nominaluri Rirebulebis armqone aqciebis wils gmoxatavs. DGCL-is mixe-

dviT, kapitalis am nawils gancxadebuli kapitali ewodeba (stated capital). 

aqciaTa gancxadebuli kapitali da nominalur RireulebaTa jami korpo-

raciis kapitals Seadgens. roca sawarmo mxolod nominaluri Rirebulebis 

aqciebs uSvebs, kapitali maTi jamuri nominaluri Rirebulebis tolia.800 

kapitalis gazrda SesaZlebelia axali aqciebis gamocemis gareSec. amisa-

798  DGCL § 242(b)(2) wesdebiT SesaZlebelia daSvebul iqnes calkeuli saxeobis aqciaTa ode-
nobis cvlileba maTi mflobelebis ubralo umravlesobis TanxmobiTac. Sesabamis gam-
onakliss unda iTvaliswinebdes (I) Tavdapirveli wesdeba, (II) Sesabamisi saxeobis aqciaTa 
gamocemamde wesdebaSi Sesuli cvlileba an (III) wesdebis cvlileba, romelic amave aqciaTa 
mflobelebis umravlesobis TanxmobiT ganxorcielda. 
799  DGCL § 154 direqtorebis mier dadgenil Senatanebis nawils `kapitalad~ moixseniebs. 
miuxedavad amisa, Sinaarsobrivi datvirTviT igi qarTul sakorporacio samarTalSi `mew-
ermeTa Sesaxeb kanonis~ 2008 wlis 14 martis cvlilebebamde aRiarebul `sawesdebo kapi-
tals~ uTanabrdeba.
800  Tuki bordi aqciebis gamocemisas (fuladi Senatanebis ganxorcielebisas) an aqciaTa 
gamocemidan 60 dRis ganmavlobaSi (arafuladi Senatanis SemTxvevaSi) kapitalis odenobas 
ar gansazRvravs, korporaciis kapitalad aqciaTa mTliani nominaluri Rirebulebisa da 
nominalis armqone aqciebis Sesatanebis jami miiCneva (DGCL § 154).
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Tvis korporacias ufleba eniWeba, wminda aqtivis garkveuli nawili kapi-

tals miakuTvnos. 

DGCL kapitalisa da gancxadebuli kapitalis garda, axasaiTebs sawarmos 

qonebis nametsa (surplus) da wminda aqtivs (net assets). wminda aqtivi sawarmos 

aqtivebisa da valdebulebaTa sxvaobas aRniSnavs. nameti ki Sedagens Tanxas, 

romliTac sawarmos wminda aqtivi mis kapitals aRemateba. sakorporacio 

samarTalSi nametis gamoTvlis safuZvels qonebis namdvili Rirebuleba (pre-

sent value) qmnis.801 direqtors nametis Rirebulebis dasadgenad raime savalde-

bulo meTodis gamoyeneba ar moeTxoveba. misi Sefaseba sandod miiCneva, Tuki 

igi ganxorcielebulia keTilsindisierad, saTanado monacemebze dayrdno-

biTa da im meTodis meSveobiT, romelic, misi gonivruli rwmeniT, qonebis 

namdvili Rirebulebis dadgenas uzrunvelyofs.802

2. korporaciis mier sakuTari aqciebis SeZena 

sakuTari aqciebis SeZena da misi pirobebis gansazRvra korporaciis 

bordis kompetencias ganekuTvneba da, rogorc samewarmeo gadawyvetileba, 

marTebulobis prezumfciiT aris daculi (business judgement rule).803 DGCL-is 

mixedviT, nametis farglebSi korporacias SeuzRudavad SeuZlia sakuTari 

aqciebi SeiZinos, SeinarCunos, gaasxvisos an sxvagvarad gamoiyenos. xolo 

Tuki sawarmo sakuTar aqciebs kapitalis xarjze (purchase out of capital) iZens, 

kanoni SeZenili aqciebis gauqmebasa da kapitalis Sesabamis Semcirebas moi-

Txovs.804 

DGCL § 160 (2)(c)-is mixedviT, korporaciis sakuTar aqciebs CamorTmeuli 

aqvT xmis ufleba; aseve dauSvebelia sakuTari aqciebis gaTvaliswineba aq-

cionerTa krebis kvorumis dadgenisas. igive SezRudvebi vrceldeba korpo-

801  Morris v. Standard Gas & Electric Co., 63 A.2d 577, 581, 582 (Del. Ch., 1949); Farland v. Wills, C.A. No. 
4888, 1975 WL 1960 (Del. Ch., Nov. 12, 1975). ix. aseve Engert, Lutter (Hrsg.), Kapital der Aktiengesellschaft 
in Europa, ZGR Sonderheft 17, 743, 762, 763.
802  Klang v. Smith’s Food and Drug Centers, Inc., 720 A.2d 150, 152, 154 (Del. 1997).
803  Folk on Delaware General Corporation Law, 321.
804  upirveles yovlisa, kapitalis xarjze aqciaTa gamosyidvis ufleba qonebrivi privil-
egiebis mqone aqciebze vrceldeba. Tuki korporacias privilegirebuli aqciebi ar gamou-
cia, kapitalis xarjze aqciaTa SeZenis wesi yvela gamocemul aqciaze vrceldeba (DGCL § 
160 (a)(1)).
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raciis aqciebze, romlebsac Tumca sxva sawarmo flobs, magram mis direq-

torTa arCevaSi monawile aqciaTa umravlseoba, pirdapir an arapirdapir, 

korporacias ekuTvnis. cxadia, rom akrZalvebis mizania mmarTvelTa mier 

korporaciebis aqciebis borotad gamoyenebis Tavidan acileba. amitom imis 

dasadgenad, akontrolebs Tu ara bordi korporaciis aqciebs, sasamarTlo 

praqtika DGCL-iT dadgenili formaluri winapirobebiT ar ifargleba.805 

sakuTar aqciaTa gamosyidvisas bordis Zalauflebis borotad gamoye-

nebis Sesafaseblad aseve mniSvnelovania delaveris sasamarTlo praqtikis 

mier SemuSavebuli `aramarTebuli miznis doqtrina~ (improper purpose doc-

trine). mas saTave daudo delaveris sakanclero sasamarTlos gadawvetilebam 

Potter v. Sanitary Co. of America-s saqmeze.806 gadawyvetilebis mixedviT, aqciaTa 

samarTlian fasad gamosyidva, TavisTavad, misi kanonierebisaTvis arasakma-

risia, Tuki garigebis umTavresi mizani aris korporaciis xelmZRvanelTa 

mier Zalauflebis ganmtkicebis an finansuri mogebis miReba.807 Semdgomi 

praqtikiT dazustda safuZvlebi, romlebic direqtorebs pasuxismgeblo-

bisagan icavs, miuxedvad imisa, rom aqciebis gamosyidvam sawarmoze maTi 

kontrolis SenarCuneba ganapiroba. doqtrina gansakuTrebiT mniSvnelo-

vania SemTxvevebSi, rodesac korporacia erTi an ramdenime aqcionerisagan 

sakuTar aqciebs iZens (rogorc wesi, sabazro fasze Zvirad), raTa gareSe 

piris mier kompaniaze kontrolis mopoveba (takeover) aRkveTos. am gare-

moebaTa arsebobisas mtkicebis tvirTi direqtorebs ekisrebaT,808 romel-

Tac TavianTi gadawyvetilebis keTilsindisiereba (honest business judgment)809 

unda daamtkicon. keTilsindisiereba gulisxmobs mmarTvelTa moqmedebas 

korporaciis interesebidan gamomdinare da ara sakuTari Tanamdebobis Se-

narCunebis mizniT. Tumca mxolod subieqturi patiosani damokidebuleba 

arasakmarisia. direqtorebma unda naTelyon is gonivruli safuZvlebic, 

romlebmac isini gadawyvetilebis mizanSewonilobaSi daarwmuna. imisaTvis 

rom sasamarTlo mmarTvelTa moqmedebis gonivrulobaSi darwmundes, maT 

sakiTxis saTanado gamokvlevac moeTxovebaT.810 Tuki direqtorebis moqme-

deba zemoxsenebul moTxovnebs akmayofilebs, aqciebis gamosyidvis Sedegad 

805  Speiser v. Baker, 525 A.2d 1001, 1011 (Del. Ch., 1987).
806   Potter v. Sanitary Co. of America, 194 A. 87 (Del. Ch., 1937).
807  iqve. 91.
808  doqtrinis mimoxilva ix. Good v. Texaco, Inc., C.A. No. 7501, 31-32 (Del. Ch., Feb. 19, 1985).
809  Kors. v. Carey, 158 A.2d 136, 141 (Del. Ch., 1960).
810  Cheff v. Mathes, 199 A.2d 548, 555 (Del. 1964).
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arsebuli bordis mier korporaciaze kontrolis SenarCunebas samosamarT-

lo samarTali SemTxveviT Sedegad miiCnevs.811 

3. korporaciis qonebis SenarCuneba dividendebis  

ganawilebisas

sawarmos mier, aqcionerTa investiciebis sanacvlod, gacemuli sargeblis 

ZiriTad formas dividendi warmoadgens. dividendi delaveris samarTalSi 

ganmartebulia, rogorc korporaciis Semosavlis nawili, romelic aqcione-

rebze nawildeba.812 

dividendis gamocxadebisa da ganawilebis uflebamosileba direqtor-

Ta bords ekuTvnis. vinaidan dividendis ganawileba korporaciidan qone-

bis gadinebas gulisxmobs, DGCL adgens savaldebulo SezRudvebs, romlebic 

direqtorebma unda gaiTvaliswinon. korporaciebs ufleba aqvT, kapitalis 

dacvis moTxovnebi gaamkacron, magram kanonismier SezRudvaTa Semsubuqeba 

ekrZalebaT. dividendis ganawilebis ZiriTadi wesis Tanaxmad,813 bords uf-

leba aqvs, gamoacxados da gaanawilos dividendi korporaciis aqcionerebze 

mxolod nametis farglebSi. rogorc aRvniSneT, nameti sawarmos wminda aqti-

visa da myari kapitalis sxvaobas udris.814 

Tuki korporacias nameti ar gaaCnia, mas ufleba aqvs, dividendi mimdi-

nare an gasuli sameurneo wlis wminda mogebidan gaanawilos. dividendis es 

saxeoba moqnili dividendis (nimble dividend) saxeliTaa cnobili. Tumca nebis-

mieri dividendi dauSveblad miiCneva, Tuki korporaciis aqtivi qonebrivi 

privilegiebiT aRWurvili gacemuli aqciebis (issued and outstanding stock) Sesa-

bamisi kapitalis odenobas ar aRemateba. kanoni aqtivis Rirebulebis dadge-

nis savaldebulo meTodebs ar gansazRvravs. sasamarTlo praqtika ki bor-

dis wevrebisgan gonivruli meTodebisa da saTanado monacemebis gamoyenebiT 

qonebis namdvili Rirebulebis dadgenas moiTxovs.815 

811  Kors. v. Carey, iqve.
812  Fulweiler v. Spruance, 222 A.2d 555, 558 (Del. 1966).
813  DGCL § 170(a)(1).
814  DGCL § 154.
815  Morris v. Standard Gas & Elec. Co., 63 A.2d 577, 581-583 (Del. Ch., 1949); Klang v.Smith’s Food and Drug 
Centers Iinc., 702 A.2d 150152, 154 (Del. 1997).
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rogorc aRvniSneT, dividendebis gacemis Sesaxeb gadawyvetilebas direq-

torati iRebs. aqcioners Tumca korporaciisagan dividendis miRebis uf-

leba zogadad aqvs, igi sawarmos valdebulebad bordis mier dividendis 

gamocxadebiT gardaiqmneba.816 Sesabamisad, aqciis floba yovelwliuri divi-

dendis miRebis garantias ar niSnavs, miuxedavad imisa, aqvs Tu ara korpo-

racias dividendad gasanawilebeli qoneba. delaveris sasamarTlo praqti-

kaSi dividendis gamocxadeba samewarmeo gadawyvetilebad miiCneva da business 

judgement rule-iT gaTvaliswinebul prezumfcias eqvemdebareba.817 amasTanave, 

Tavad business judgement rule-dan gamomdinare, dividendis gamocxadebasTan 

dakavSirebiT bordis uflebamosileba usazRvro ar aris. aqcioners SeuZlia 

dividendis ganawileba sasamarTlos ZaliT moiTxovos, Tuki dividendebis 

gamocxadebaze misi uari umciresobaSi myof aqcionerTa Seviwroebis an sxva 

arakeTilsindisieri ganzraxviT aris nakarnaxevi.818 

Cveulebrivi dividendis garda korporacias SeuZlia gasces e.w. saaqcio 

dividendi, rac aqcionerTa Soris usasyidlo aqciebis pro rata ganawilebas 

niSnavs. vinaidan delaveris sakorporacio samarTali aRiarebs myari kapi-

talis cnebas, usasyidlo aqciebis gamoSveba nametis (surplus) an misi nawilis 

kapitalis farglebSi moqceviT (kapitalizaciiT) xorcieldeba.819 saaqcio 

dividendis ganawileba kapitalis dacvis TvalsazrisiT usafrTxoa, vinaidan 

korporaciis qonebis ganawilebas ar gulisxmobs. Sesabamisad, igi arc divi-

dendisTvis dadgenil SezRudvebs eqvemdebareba.

816  Folk on Delaware General Corporate Law, 349.
817  Folk on Delaware General Corporate Law, 347, iqve sqolio 25, 26 sasamarTlo praqtikaze 
miTiTebiT.
818  dividendebis gamocxadebisas direqtorTa mixedulebis (dikreciis) SezRudvisagan Busi-
ness judgement rule-dan gamomdinare, sasmarTlo TavSekavebas iCens. garda im SemTxvevebisa, 
roca mmarTvelebma saziano ganzraxviT moqmedebdnen an uflebamosileba aSkarad boro-
tad gamoyenes (Gabelli & Co. v. Liggett Group, Inc., 479 A.2d 276,280 (Del. 1984) “fraud or gross abuse of 
discretion”; Leibert v. Grinnell Corp., 194 A.2d 846, 852 (Del. Ch., 1963) ”oppressive or fraudulent abuse of 
discretion”. “fiduciaruli valdebulebebis sawinaaRmdego TviTneburi moqmedeba” ix. Mos-
kowitz v. Bantrell, 190 A.2d 749, 750 (Del. 1963) “. . .action of the directors. . . is arbitrary and is in violation of 
their fiduciary duties.”). 
819  Folk on Delaware General Corporation Law, 345.
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4. direqtorTa pasuxismgebloba arakanonieri dividendebisa da 

sakuTari aqciebis kanondarRveviT gamosyidvaze

direqtorebi, romelTac xma misces dividendis gamocxadebis an aqciaTa 

gamosyidvis gadawyvetilebas, kanonismier SezRudvaTa darRvevisTvis soli-

darulad ageben pasuxs. Tumca pasuxismgeblobis aucilebeli pirobaa direq-

toris mxridan ganzrax an gaufrTxileblobiT moqmedeba. gadawyvetilebis 

miRebisas direqtorebs ufleba aqvT, daeyrdnon korporaciis organoebis, 

TanamSromlebis an mowveuli eqspertebis Sefasebebs sawarmos qonebriv md-

gomareobasTan dakavSirebiT. SefasebaTa sandoobis winapirobas mesame piris 

kompetenturobaSi direqtoris keTilsindisieri rwmena da misi gulisxmieri 

SerCeva qmnis (DGCL §172). 

braleulma direqtorebma korporacias unda aunazRauron rogorc ara-

kanonierad gacemuli dividendi an aqciaTa gamosyidvis Tanxa, aseve gaSve-

buli sargebeli. moTxovnis xandazmulobis vada darRvevis faqtidan eqvsi 

wliT Semoifargleba.820 solidaruli pasuxismgeblobis bunebidan gamomdi-

nare, direqtors bordis sxva braleuli wevrebis mimarT aqvs regresuli 

moTxovna,821 romelic direqtoris winaaRmdeg mimarTuli sasamarTlo ga-

dawyvetilebis ZalaSi SesvlisTanave warmoiSoba. direqtori aseve ufle-

bamosilia, anazRaureba mosTxovos aqcionerebs, romelTac miiRes ukanono 

dividendi an aqciaTa gamosyidvis Tanxa da kanondarRvevis Sesaxeb icodenen. 

braleuli aqcionerebis valdebuleba maT mier ukanonod miRebuli qonebiT 

Semoifargleba. 

moTxovnis mTavari kreditori aris korporacia.822 aqcionerebs SeuZliaT 

damnaSave mmarTvels sawarmos saxeliT mosTxovon pasuxi. kreditorebs 

moTxovnis ufleba mxolod korporaciis likvidaciis an gadaxdisuunarobis 

SemTxvevaSi warmoeqmnebaT. korporaciis wesdebiT, braleuli direqtoris 

pasuxismgeblobisagan ganTavisufleba dauSvebelia (ix. DGCL 102(b)(7)). 

820  DGCL § 174(a).
821  DGCL § 174(b) regresuli moTxovna warmoiSoba direqtoris winaaRmdeg mimarTuli sarCe-
lis ZalaSi SesvlisTanave, miuxedavad imisa, gadauxada Tu ara man korporacias sasamarT-
lo gadawyvetilebiT dakisrebuli anazRaureba.
822   aqcioners ufleba aqvs, derivaciuli sarCelis Setanisas korporaciis saxeliT imo-
qmedos. 
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5. aqciebis gamocema da Senatanebi, Senatanis gansazRvra, 

pasuxismgebloba Senatanis SeutanlobisaTvis

korporacia axal aqciebs bordis gadawyvetilebiT gamoscems.823 Tumca 

direqtorTa kompetencia sadamfuZneblo dokumentSi miTiTebuli aqciebis 

nebadarTuli odenobiT izRudeba. wesdebiT gaTvaliswinebul SemTxvevaSi 

direqtoratis gadawyvetileba aqcionerTa krebis Tanxmobasac moiTxovs.824 

axali aqciebis gamocemis sxva SezRudvebi kanonmdeblobiTa da samosamarTlo 

samarTliT ganisazRvreba. magaliTad, axali aqciebis gamocemisas dauSvebe-

lia aqciebis upiratesi Sesyidvis uflebis ugulebelyofa, Tuki igi sadam-

fuZneblo dokumentiT aris gaTvaliswinebuli (ix. DGCL§102(b)(3)). delaveris 

sasamarTlo praqtika aqciaTa gamocemas direqtorTa kompetenciis nawilad 

ganixilavs.825 amdenad, sasamarTlos mier direqtorTa gadawyvetilebis gada-

sinjva SesaZlebelia mxolod maSin, Tuki aqciaTa gamocema avzraxuli moq-

medebis (fraud) niSnebs atarebs.826 magaliTad, dauSveblad miiCneva aqciebis 

gamocema, romlebic, umTavresad, aqcioneris xmisa da kontrolis uflebaTa 

„gaufasurebas“ emsaxureba.827 aseve gaumarTlebelia bordis mcdeloba, aq-

ciebis gamocemiT msxvil aqcioners sawarmoze kontrolis mopovebaSi SeuSa-

los xeli.828

DGCL aqcionerebis savaldebulo upiratesi Seyidvis uflebas ar icnobs. 

kanonis 102(b)(3) muxliT, aqcionerebs axal aqciaTa upiratesi Sesyidvis uf-

leba ar aqvT, Tuki korporaciis damfuZnebeli dokumentiT sxva ram ar aris 

dadgenili.829 sawesdebo avtonomia vrceldeba aseve aqcionerTa upiratesi 

Sesyidvis formebze. kerZod, upiratesi Seyidvis ufleba SeiZleba mieniWos 

mxolod erTi an ramdenime klasis (seriis) aqciebsa da maT mflobelebs.

823  DGCL § 161.
824  ix. DGCL § 102(b)(1).
825  Folk on Delaware General Corporation Law, 329.
826  avzraxuli qmedebis magaliTia: piradi gamorCenis mizniT moqmedeba an korporaciis 
interesebisa da misi aqcionerebis uflebaTa Segnebuli ugulebelyofa. ix. Bodell v. Gen-
eral Gas & Elec. Corp., 140 A. 264, 267 (Del. 1927). sasamarTlo aqve aRniSnavs, rom fiduciaruli 
movaleobebiT ganpirobebuli aqciaTa gamocemis SesazRudad sayovelTao wesis dadgena 
rTulia. 
827  Canada S. Oils v. Manabi Exploration Co., 96 A.2d 810, 813 (Del. Ch., 1953).
828  Condec Corp. v. Lunkenheimer Co., 230 A.2d 769 (Del. Ch., 1967)
829   1967 wlamde mdgomareobiT DGCL iTvaliswinebda upiratesi Sesyidvis uflebas, Tuki igi 
sadamfuZneblo dokumentiT ar iyo SezRuduli an gauqmebuli (ix. Folk on Delaware General 
Corporation Law, 12).
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samosamarTlo samarTali aqciebis upirates Sesyidvas aqcioneris qone-

brivi da xmis uflebis dacvis saSualebad miiCnevs. misi meSveobiT aqcione-

rebi, upirveles yovlisa, korporaciaSi uwindel qonebriv wils inarCuneben. 

garda amisa, isini icaven TavianT xmis uflebasa da gavlenas sawarmos saqmia-

nobaze. imavdroulad, aqciaTa upiratesi Sesyidva aqcionerTaTvis misakuTv-

nebul da ara bunebiT uflebad ganixileba. Sesabamisad, korporacias SeuZ-

lia rogorc misi SezRudva, aseve gauqmeba.830 

arasrulad gadaxdil SenatanTan dakavSirebuli sakiTxebi gadaxdisuna-

riani da gadaxdisuunaro korporaciebisTvis gansxvavebulad wesrigdeba.831 

aqcioneri valdebulia korporacias Sesatanis davalianeba dauyovnebliv 

gadauxados, Tuki sawarmos aqtivebi kreditorTa moTxovnebis dasakmayofi-

leblad arasakmarisia, e.i. Tuki sawarmo gadaxdisuunaroa.832 korporaciis 

garda, daufaravi Senatanis moTxovnis ufleba aqvT kreditorebs, romel-

Tac korporaciisagan dakmayofilebis miReba uSedegod scades.833 rogorc 

wesi, korporaciis winaSe pasuxismgebeli aqciis Tavdapirveli SemZenia. pa-

suxismgebloba aseve SeiZleba daekisros aqciis Semdgom SemZens, romelmac 

Sesatanis davalianebis Sesaxeb SeZenamde icoda.834

korporaciebis direqtorebs SeuZliaT aqcionerebisagan daufaravi Sesa-

tanis gadaxda moiTxovon da maT davalianebis gadaxdis grafiki gansusazR-

vron. korporaciis saWiroebidan gamomdinare, gadaxdis moTxovna SeiZleba 

exebodes davalianebis mTel Tanxas an mis nawils. Tuki aqcioneri moTxovnas 

droulad ver daakmayofilebs, direqtorebs ufleba aqvT, airCion sasar-

Celo an aqciaTa sajaro SeTavazebis gza. Tumca arCevanis Tavisufleba mxo-

lod aRniSnul samarTlebriv saSualebaTa Tanmimdevrobas exeba; korporacia 

valdebulia Sedegis misaRwevad orive maTgani gamoiyenos. Tuki sajaro Se-

Tavazebas sasurveli Sedegi ar mohyva, korporaciam Tanxis miReba sasarCelo 

gziT unda scados. xolo Tu iZulebiTi aRsruleba warumatebeli aRmoCnda, 

davalianebis aRmosafxvrelad aqciaTa sajaro auqcioni unda Caatardes.835 

830  Gottlieb v. Heyden Chem. Corp., 90 A.2d 660, 666, 667 (Del. 1952)
831  DGCL §§ 162, 163, 164.
832  DGCL§162(a).
833  sawarmosgan dakmayofilebis miRebis mcdeloba uSedegod iTvleba, Tuki sasamarTlo 
gadawyvetilebis aRsruleba uSedego aRmoCnda (DGCL § 161(b)).
834  DGCL § 162(c).
835  sajaro gayidva Senatanis Tanxis miRebas isaxavs miznad da ara aqcioneris yvela aqciis 
gankargvas. Sesabamisad, sajaro gayidvas mxolod davalianebis mqone aqciebi eqvemdebareba.
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Tuki sazogadoebis Zalisxmevis orive gza uSedego iqneba, sarCelis Setani-

dan erTi wlis Semdeg aqciebi korporacias ubrundeba. aqcioneri ara marto 

davalianebis mqone aqciebs kargavs, aramed Sesatanis gadaxdil nawilsac. 

delaveris sakorporacio samarTali arafuladi Sesatanis mimarT sakmaod 

liberaluria. DGCL § 152 mixedviT, fulis garda Sesatanis ganxorcieleba 

SesaZlebelia materialuri an aramaterialuri qonebiT, aseve korporaciisa-

Tvis nebismieri sargeblis gadacemiT. aRsaniSnavia rom 2004 wlis cvlile-

bamde kanoni ufro SemzRudavi xasiaTis iyo da aqciaTa sanacvlod mxolod 

naRdi fulis, gaweuli momsaxurebis, uZravi da moZravi qonebisa da uZravi 

qonebis ijaris uflebis Setanas uSvebda; Sesabamisad, akrZaluli iyo samoma-

vlo momsaxurebis, aseve samomavlo mogebis Sesatanad gamoyeneba.836 

Senatanis Rirebulebis gansazRvris uflebamosileba direqtorats eku-

Tvnis, Tuki sadamfuZneblo dokumenti am uflebamosilebas aqcionerebs ar 

gadascems (DGCL § 152, 153 (d)). direqtorTa gadawyvetileba udavod miiCneva, 

garda direqtorTa avzraxuli moqmedebis SemTxvevisa (in absence of atual fraud). 

direqtoris mier Sesatanis mcdari Sefasebis faqti, TavisTavad, direqtoris 

pasuxismgeblobasa da aqciis mimRebis samarTlebriv mdgomareobaze gavlenas 

ar axdens.837 amdenad, SeTanxmebuli Senatanis ganxorcielebiT aqciis Rire-

buleba gadaxdilad miiCneva. mcdari gadawyvetileba sasamarTlos yuradRe-

bas mxolod maSin miiqcevs, Tuki mosarCelis mier dadasturebuli garemoe-

bebi direqtoris arakeTilsindisierebas cxadyofs.838 sasamarTlo praqtika 

aseve exmianeba SemTxvevebs, roca aqciaTa sanacvlo anazRaureba interesTa 

konfliqtSi myofma direqtorebma gansazRvres an mtkicebulebebi umcire-

sobaSi myofi aqcionerebis Seviwroebis mcdelobaze miuTiTebs. aseT dros 

sasamarTlo Sesatanis anazRaurebis adekvaturobas Tavad afasebs.839

nominaluri Rirebulebis mqone aqciebis SemTxvevaSi Sesatani ar SeiZleba 

nominalur Rirebulebaze naklebi iyos. Tumca aqciebis nominalur Rirebu-

836  Folk on Delaware General Corporation Law, 292, 293; Norton v. Digital Applications, Inc., 305 A.2d 656, 
660 (Del. Ch., 1973); Catherines v. CopyTele, Inc., 602 F. Supp. 1019, 1026 (E.D.N.Y. 1985) – ganmartavs 
delaveris kanonmdeblobas.
837  Diamond State Brewery, Inc. v. De La Rigaudiere, 17 A.2d 313, 316 (Del. Ch., 1941)
838   “excessive valuation, standing alone, a not enough unless it is so gross as to lead the Court to conclude 
that it was due, not to an honest error of judgment but to bad faith or a reckless indifference to the rights of 
others.”ix. Fidanque v. American Maracaibo Co., 92 A. 2d 311, 321 (Del. Ch., 1941); Lewis v. Scotten Dillon Co., 
306 A.2d 755, 757 (Del. Ch., 1973).
839  Plechner v. Widener College, Inc., 18 F. Supp. 1282, 1298 (E.D.Pa. 1976); imave mxareebs Soris, 569 F. 
2d 1250 (3d Cir. 1977). 
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lebad an ufro Zvirad gacema direqtorebs pasuxismgeblobisagan TavisTavad 

ar aTavisuflebs, Tuki isini avi zraxviT moqmedebdnen. 

6. aqciebis gamoxmoba da kapitalis Semcireba

Tuki aqciebi gamocemulia, magram jer ganTavsebuli, e.i. aqcionerisaTvis 

mikuTvnebuli, ara aris, korporacias maTi gamoxmoba (retirement of stock) SeuZ-

lia.840 kanoni, rogorc wesi, ar moiTxovs, magram uSvebs, gamoxmobili aqcie-

bis gauqmebasa da kapitalis Sesabamis Semcirebas. sawarmos mier gamoxmobili 

aqciebis SenarCunebis SemTxvevaSi isini ganagrZoben arsebobas nebadarTuli, 

magram gamoucemeli (authorized and unissued), aqciebis saxiT. Tuki sadamfuZne-

blo dokumeti gamoxmobili aqciebis xelaxla gamocemas krZalavs, aqciaTa 

gamoxmobas maTi guqmeba da sawarmos nebadarTuli kapitalis Sesabamisi Sem-

cireba unda mohyves. 

aqciaTa gamoxmobis garda, kanoniT kapitalis Semcirebis sxva gzebic daS-

vebulia.841 kerZod, korporacias SeuZlia kapitalis Semcireba ganTavsebuli 

aqciebis gamosyidvas, gamocemul aqciaTa erTi saxeobis gansxvavebul saxeo-

bad gardaqmnas an aqciaTa gadacvlas daukavSiros. kapitalis Semcireba da-

saSvebia misi garkveuli nawilis nametSi (surplus) gadatanis gziTac. 

kapitalis nebismieri gziT Semcirebis Semdeg misi odenoba gamocemul 

aqciaTa saerTo nominalur Rirebulebas unda aRematebodes. Tuki korpo-

raciis yvela darCenili gamocemuli aqcia nominaluri Rirebulebis mqonea, 

Semcirebuli kapitalis odenoba maT jamur nominalur Rirebulebas ar unda 

Camouvardebodes. garda amisa, kreditorTa dacvis mizniT kanoni gansazR-

vravs, rom kapitalis Semcireba SesatanTan dakavSirebuli valdebulebis 

gauqmebis safuZveli ar aris.842 kapitalis Semcireba aseve akrZalulia, Tuki 

kapitalis Semcirebis Semdeg korporaciis darCenili aqtivi mis valdebule-

bebs ver dafaravs. 

840  DGCL § 243.
841   DGCL § 244(a).
842  DGCL § 244(b).
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7. derivaciuli sarCeli

derivaciuli sarCeli, korporaciis interesebidan gamomdinare, aris aq-

cioneris sarCeli, romelic DGCL § 237-s exeba. DGCL-sa da sasamarTlo praq-

tikasTan erTad, derivaciul sarCelTan dakavSirebuli sakiTxebi wesrig-

deba sakanclero sasamarTlos wesebiT (Court of Chancery Rules (Rules)). 

derivaciuli sarCeli aris korporaciis kanonieri moTxovnis ganxor-

cielebis saSualeba, roca Tavad korporacia am uflebiT ar sargeblobs. 

sarCeli, umTavresad, direqtorTa winaaRmdeg aqcioneris mier sawarmos 

moTxovnis ganxorcielebas emsaxureba.843 garda klasikuri formisa, sasa-

marTlo praqtikaSi aRiareba pova orsafexurianma derivaciulma warmoe-

bam (double derivative action), romelic korporaciaTa struqturuli mowyobis 

ekonomikur arss iTvaliswinebs.844 am SemTxvevaSi ZiriTadi (mSobeli) kor-

poraciis aqcioners ufleba eniWeba, sarCeli Svilobili sawarmos saxeliT 

Seitanos. praqtikiT aRiarebulia, rom sarCelis saboloo mosargeble, 

am SemTxvevaSic, pirveladi derivaciuli uflebis mqone mSobeli korpo-

raciaa. Svilobili korporaciisaTvis miyenebuli zaralic, arapirdapir, 

mSoblis aqcionerebs azianebs. amitom aqcionerebs ufleba aqvT, mSobeli 

korporaciis nacvlad Svilobili sawarmosTvis warmoSobili zaralis aR-

mofxvra moiTxovon.845

mosarCelem derivaciuli warmoebisas unda daadasturos, rom igi gasaCi-

vrebuli transaqciis846 ganxorcielebis dros korporaciis aqcioneri iyo an 

kanonis ZaliT (by operation of law) aqcioneris uflebamonacvles warmoadgens. 

termini ̀ kanonis ZaliT~ universalur uflebamonacvleobaze miuTiTebs (mag., 

memkvidreoba an sawarmos reorganizacia) da aqciaTa Cveulebrivi gankargvi-

sas mesakuTreTa cvlilebas ar gulisxmobs. SezRudvis mizani derivaciuli 

843   “Derivative suits have been used most frequently as a means of redressing harm to a corporation alleg-
edly resulting from misconduct by its directors” Blasband v. Rales, 634 A.2d 927, 933 (Del. 1993), ix. aseve 
Aronson v. Lewis, 473 A.2d 805 (Del. 1984).
844  ix. Fletcher Cyclopedia oft he law of private corporations, 2004, Vol. 13, Chap. 58, § 5939, 26 et seq.; Fer-
rarn/Abikoff/Gansler, Shareholders Derivative Litigation: Besieging the Board, 1995, § 4.04. 4-26-4-27.
845  Fletcher Cyclopedia, Vol. 13, Chap. 58, § 5939, 27; Blasband v. Rales, 971 F2d 1034, 1043 (CA3 1992) 
(ganmartavs delaveris samarTals); Blasband v. Rales, 634 A.2d 927, 932 (Del. 1993).
846  mniSvneloba ar aqvs, rom saziano Sedegi (mag., sawarmosTvis warmoSobili finansuri 
danakargi) mogvianebiT dadga. Schreiber v. Bryan, 396 A.2d 512, 516 (Del. Ch., 1978); Midland Food 
Svcs. v. Castle Hill Holdings, 792 A.2d 920, 932 (Del. Ch., 1999).
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moTxovnis borotad gamoyenebis gamoricxvaa, mgaliTad, piris mier sawarmos 

aqciebis SeZena mxolod derivaciuli sarCelis Setanis mizniT.847 aqcioneri 

Tavis samarTlebriv mdgomareobas derivaciuli sarCelis ganxilvis mTeli 

drois ganmavlobaSi unda inarCunebdes. winaaRmdeg SemTxvevaSi, igi procesSi 

sazogadoebis interesebis warmodgenis uflebas dakargavs, vinaidan aqciebis 

daTmobiT igi sazogadoebis dacvisadmi pirad dainteresebasac kargavs. amave 

dros, aucilebeli ar aris, mosarCele imave odenobis aqciebs flobdes, ro-

gorsac gasaCivrebuli moqmedebis an sarCelis Setanisas.848 

derivaciul sarCelebze, ZiriTadad, samwliani xandazmulobis vada 

vrceldeba,849 romelic ukanono qmedebis Cadenidan aiTvleba. sasamarT-

lo praqtikiT daSvebulia gamonaklisi sakuTar TavTan garigebis dadebis 

SemTxvevaSi, roca vadis aTvla iwyeba momentidan, rodesac mosarCelem 

darRvevis Sesaxeb an Seityo, an unda Seetyo.850

sarCelis Setanamde aqcionerma korporaciis bords unda mimarTos da 

sawarmos kuTvnili uflebis gamoyeneba mosTxovos.851 sasamarTlo Tavs Sei-

kavebs korporaciis saqmeebSi Carevisagan, Tuki SesaZlebelia, rom uTanx-

moeba Sidakorporaciuli saSualebebiT mogvardes.852 derivaciuli warmoe-

bis dawyebamde korporaciisadmi mimarTvis aucilebloba ori gansxvavebuli 

principis Sejerebis mcdelobas warmoadgens: erTi aRiarebs aqcioneris 

uflebas sazogadoebis saxeliT sarCelis Setanaze (DGCL § 327 muxli); meore 

ki – direqtorebis kompetencias, korporacia TavianTi mixedulebiT mar-

Ton (DGCL § 141(a). amdenad, sawarmos mmarTvelma organom unda gadawyvitos, 

ramdenad mizanSewonilia sazogadoebis moTxovnis gamoyeneba.853 maTgan da-

847  Lewis v. Anderson, 477 A.2d 1040, 1046 (Del. 1984) miTiTeba winamorbed sasamarTlo praqtikaze. 
848   aqcioneri maSinac kargavs derivatulli sarCelis Setanis uflebas, Tuki man gamoiy-
ena gamosyidvis moTxovnis ufleba (appaisal right), vinaidan igi Tmobs aqcioneris statuss 
ibrunebs investiciasac ix. Braasch v. Goldschmidt, 199 A.2d 760, 766 (Del.Ch.1964); Dofflemyer v. W.F. 
Hall Printing Co., 558 F.Supp. 372, 381 (D.Del.1983); Cede & Co. v. Technicolor, Inc., 542 A.2d 1182, 1188 (Del. 
1987); Folk on Deleware General Corporate Law, 759, iqve miTiTeba vrcel sasamarTlo praqtikaze. 
849  Del. Cod. Title 10. § 8106.
850  Kahn v. Seaboard Corp., 625 A.2d 269, 276-277 (Del. Ch., 1993).
851  orsafexuriani (ormagi) derivatuli sarCelisas aqcionerma winaswar unda mimarTos, 
rogorc mSobeli, aseve Svilobili korporaciis bordis, Blasband v. Rales, 971 F2d 1034, 1050 
(CA3 1992); Folk on Delaware General Corporation Law, 777.
852  Fischel, Demand and Standing Requirements in Stockholder Derivative Action, 44 The University of Chi-
cago Law Review, 168, 171 (1976); Fletcher Cyclopedia, Vol. 13, Chap. 58, § 5963, 61.
853  Fletcher Cyclopedia, Vol. 13, Chap. 58, § 5963, 63; Kaplan v. Peat, Marwick, Mitchell & Co., 540 A.2d 726, 
730 (Del. 1988).
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moukideblad derivaciuli sarCelis Setana ki, SeZlebisamebr, Tavidan unda 

iqnes acilebuli. 

korporaciis bordisadmi winaswari moTxovnis formaluri winapirobebi 

delaveris kanonmdeblobiT ar aris dadgenili. gadamwyveti misi arsebiTi 

mxarea; korporaciis xelmZRvanelebs gonivruli SesaZlebloba unda mieceT 

aqcioneris moTxovnasTan dakavSirebiT gaazrebuli gadawyvetileba miiRon. 

Tumca mimarTva sakmaod detaluri unda iyos, vinaidan mosarCele sasa-

marTloze im moTxovnis wamoyenebis uflebas kargavs, romlis Sesaxebac 

mimarTvaSi araferia naTqvami.854 Nemazee v. Premier. Inc.-is saqmeze niu-iorkis 

samxreT raionis sasamarTlom delaveris samarTlis mixedviT bordisadmi 

mimarTvis savaldebulo Sinaarsi Semdegnairad Camoayaliba: `aqcioneris 

moTxovna (1) unda uTiTebdes damrRvevs, (2) aRwerdes ukanono qmedebe-

bis faqtobriv garemoebebs da (3) korporaciisadmi miyenebul zians; aseve 

Seicavdes (4) miTiTebas moTxovnis ganxorcielebis SesaZlo konkretuli 

formis Sesaxeb~.855 

a) korporaciisadmi winaswari mimarTvis usargebloba (futility of 

demand)
bordisaTvis mimarTvis gareSe, derivaciuli sarCeli dasaSvebia, Tuki mo-

sarCele sasamarTloze winaswari mimarTvis usargeblobas daamtkicebs (Rules 

§ 23.1). mimarTvis usargeblobis samarTlebrivi instituti gzas uxsnis aq-

cioners, gamoiyenos korporaciis kuTvnili ufleba sawarmos xelmZRvaneli 

organos sawinaaRmdego nebis SemTxvevaSic.856 

Tuki derivaciuli moTxovna ukavSirdeba garigebas, romelzec bordma 

gadawyvetileba miiRo, winaswari mimarTvis usargebloba Aronson v. Lewis-

is cnobili gadawyvetilebis mixedviT wydeba.857 gadawyvetilebis Tanaxmad, 

mosarCelis mier warmodgenil faqtebze dayrdnobiT, sasamarTlom unda 

daadginos: (I) arsebobs Tu ara direqtorTa miukerZoeblobaSi an damou-

854  Grimes v. Donald, 1995 WL 54441 (Del.Ch.) C.A. No. 13358, slip. op. *7, 8 (Del. Ch., Jan. 11, 1995); Grimes 
v. Donald, 673 A.2d 1207 (Del. Supr., 1996).
855  Nemazee v. Premier, Inc., 232 F Supp 2d 172, 180 (S.D. N.Y., 2002); Levner v. Saud, 903 F.Supp. 452, 456 
(S.D.N.Y.1994); Allison v. General Motors Corp., 604 F.Supp. 1106, 1117 (D.Del.1985).
856  delaveris samarTlisagan gansxvavebiT, MmimarTvis usargeblobis (demand futility) cnebas 
ar icnobs RMBCA ((ix. zemoT), aseve ix. RMBCA Annotated 7-94). bordisTvis mimarTva RMBCA-is 
mixedviT yovelTvis savaldebuloa.
857  Aronson v. Lewis, 473 A.2d 805 (Del. 1984).
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kideblobaSi daeWvebis safuZveli, (II) iyo Tu ara garigeba, romlisganac 

mosarCelis moTxovna gamomdinareobs, bordis marTebuli samewarmeo ga-

dawyvetilebis Sedegi (product of a valid excericise of business judgment).858 amas-

Tanave, aRniSnul winapirobaTa absoluturi sizustiT dadgena saWiro ar 

aris. sakmarisia, Tu dasabuTebuli faqtebi safuZvlian eWvs badebs (under 

the particularized facts alleged, a reasonable doubt is created).859 pirvel SemTxvevaSi 

mosarCelis valia, sasamarTlo daarwmunos, rom sadavo garigebis mowone-

bis dros bordis wevrTa umravlesoba ar iyo miukerZoebeli an damoukide-

beli. mikerZoebis magaliTebia direqtorTa mier sakuTar TavTan garigebis 

dadeba, interesTa konfliqti an piradi finansuri gamorCenis molodini.860 

direqtoris damoukidebloba ki eWvqveS dadgeba, Tuki maTi neba sxva piris 

gavleniT Camoyalibda.861 magaliTad, roca direqtori dominanti aqcione-

ris imdenad Zlieri gavlenis qveS imyofeba, rom misi mixeduleba (diskre-

cia) sruliad ganeitralebulia.862 Tuki mosarCelem direqtorTa mikerZoeba 

an damoukideblobis nakli daadastura, winaswari mimarTvis usargebloba 

dadgenilad iTvleba. 

Tuki direqtorebis damoukideblobisa da miukerZoeblobaSi eWvis Setanis 

safuZveli ar arsebobs, mosarCeles SeuZlia daamtkicos, rom sacilo gari-

geba saTanado samewarmeo gadawyvetilebis Sedegi ar iyo.863 mosarCelem unda 

warmoadginos mtkicebulebebi, romlebic eWvis qveS ayenebs direqtorebis 

mier gulisxmierebis moTxovnaTa dacvas, e.i. gadawyvetilebis miRebas yvela 

xelmisawvdomi da mniSvnelovani informaciis gaTvaliswinebiT.864 amasTanave, 

direqtorTa mier Cadenili darRveva maT uxeS gaufrTxileblobaze unda 

miuTiTebdes.865 

858  Aronson v.Lewis, 473A.2d 805, 814 (Del. 1984).
859  Aronson v.Lewis, 473A.2d 805, 814 (Del. 1984); Pogostin v. Rice, 480 A.2d 619, 624-625 (Del. 1984).
860  savaraudoa, rom direqtorebi, mikerZoebis gamo, winaswar mimarTvaze uars ityodnen, 
vinaidan sadavo garigebidan moelian sargebels, romelic korporaciis sargebeli ar aris, 
derivaciuli sarCelidan ki – zians, romelic korporciis ziani ar aris. ix. Rales v. Blas-
band, 634 A.2d 927, 936 (Del. 1993); In re Walt Disney Co. Derivative Lit., 731 A.2d 342, 354 (Del. Ch., 1998).
861  Aronson v.Lewis, 473A.2d 805, 814 (Del. 1984); Pogostin v. Rice, 480 A.2d 619, 624 (Del. 1984); Rales v. 
Blasband, 634 A.2d 927, 933 (Del. 1993); Seminaris v. Landa, 662 A.2d 1350, 1354 (Del. Ch., 1995); In re Walt 
Disney Co. Derivative Lit., 731 A.2d 342, 354 (Del. Ch., 1998).
862  Aronson v. Lewis, 473A.2d 805, 814, 815 (Del. 1984) „directors are under an influence which sterilizes their 
discretion“; Rales v. Blasband, 634 A.2d 927, 933, 937 (Del. 1993). 
863  Aronson v. Lewis, 473A.2d 805, 814 (Del. 1984).
864  Brehm v. Eisner, 746 A.2d 244, 259 (Del. 2000).
865  iqve.
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Tuki derivaciuli sarCeli ar ukavSirdeba korporaciis direqtorTa 

samewarmeo gadawyvetilebas866 an gadawyvetilebis mimReb direqtorTa umra-

vlesoba Tanamdebobebze aRar aris,867 A Aronson v. Lewis-is principebi ar ga-

moiyeneba. amjerad sasamarTlom unda gadawyvitos, SeeZloT Tu ara moqmed 

direqtorebs, maTTvis winaswari mimarTvis wardgenis SemTxvevaSi, aqcione-

ris moTxovnis dasabuTebuloba neitralurad da damoukideblad Seefasebi-

naT.868 Tuki sasamarTlo eWvs dasabuTebulad miiCnevs, winaswari mamarTvis 

usargebloba dadgenilad CaiTvleba.869

b) bordis reaqcia aqcioneris winaswar mimarTvaze
korporaciis bords, romelmac aqcioneris winaswari mimarTva miiRo, 

raime saxis sapasuxo moqmedebis ganxorcielebis valdebuleba ar akisria. 

delaveris sasamarTlo praqtikaSi miCneulia, rom korporaciis bords 

SeuZlia aqcioneris moTxovna uyuradRebod datovos an gansxvavebuli moq-

medebis gadawyvetileba miiRos. mTavaria, bordis moqmedebas safuZvlad 

keTilsindisieri gadawyvetileba edos.870 aseve dasaSvebia, bordma kor-

poraciis mier sarCelis Setanaze uari Tqvas da derivaciul warmoebas 

Seuwyos xeli.871 

winaswari mimarTvis wardgeniT aqcioneri, arsebiTad, mimarTvis usarge-

blobis mizezTa ararsebobas aRiarebs. amdenad, usargeblobis arguments igi 

sasamarTlos winaSe veRar moiSveliebs. xolo winaswar mimarTvaze direqto-

ratis uari, rogorc wesi, sarCelis uaryofis safuZvels qmnis.872 gamonakli-

si daiSveba, Tuki mosarCele daamtkicebs, rom mimarTvaze gadawyvetilebis 

miRebisas direqtorebma business judgement rule-is moTxovnebi daarRvies.873 

866  maT Soris, roca sadvo samewarmeo gadawyvetileba miRebulia sxva korporaciis bordis 
mier.
867  Rales v. Blasband, 634 A.2d 927, 934 (Del. 1993).
868  iqve, 934.
869  iqve; Kohls v. Duthie, 791 A.2d 772, 780 (Del. Ch., 2000).
870  Schick Inc. v. Amalgamated Clothing and Textile Workers Union, 533 A.2d 1235, 1240 (Del. Ch., 1987).
871  Kaplan v. Peat, Marwick, Mitchell & Co., 529 A.2d 254, 262 (Del. Ch., 1987).
872  Zapata Corp. v. Maldonado, 430 A.2d 779, 784 (Del. 1980); Aronson v. Lewis, 473A.2d 805, 813 (Del. 
1984) „winaswar mimarTvaze bordis uaris SemTxvevaSi aqcioners derivaciuli warmoebis 
gagrZelebis ufleba erTmeva, garda im SemTxvevisa, rodesac bordis mimarT business judge-
ment rule ar gamoiyeneba.“ 
873  Zapata Corp. v. Maldonado, iqve, sqolio 10; Levine v. Smith, 591 A.2d 194, 212 (Del. 1990); ix. aseve 
Folk on Delaware General Corporation Law, 797, sqolio 197, sasamarTlo praqtikis miTiTebiT.
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Tu aqcioneris es mcdeloba warmatebuli aRmoCnda, derivaciuli warmoeba 

daubrkoleblad gagrZeldeba.874 

mimarTvis usargeblobis safuZvlebis arsebobisas derivaciuli warmoeba, 

ZiriTadad, mosarCele aqcioneris kontrolqveS eqceva. Tumca, vinaidan sar-

Celi SesaZloa korporaciis interesebs ar Seesabamebodes, bordi inarCunebs 

SesaZleblobas, gavlena moaxdinos mis bedze. swored am sakiTxs uTmobs yu-

radRebas dalaveris umaRlesi sasamarTlos cnobili gadawyvetileba Zapata 

Corp. v. Maldonado-is saqmeze.875 sasamarTlo aRiarebs bordis uflebas, Seqmnas 

damoukidebel wevrTagan Semdgari organo (komiteti), romelic gamoikvle-

vs, Seesabameba Tu ara aqcioneris sarCeli korporaciis interesebs, kerZod, 

unda moiTxovos Tu ara korporaciam sasamarTlosgan derivaciuli warmoe-

bis Sewyveta.876 

sarCelis dauSveblobaze komitetis daskvnas sasamarTlo orsafexuriani 

testiT amowmebs. pirvel rigSi, igi ikvlevs komitetis wevrebis damoukide-

blobas, keTilsindisierebasa da sakiTxis Seswavlis safuZvlianobas.877 Tuki 

komitetis daskvna am moTxovnebs Seesabameba, sasamarTlos SeuZlia kor-

poraciis moTxovna daakmayofilos da saqme Sewyvitos an Semowmebis meore 

safexurze gadavides. amjerad sasamarTlom Tavad unda gadawyvitos, amarT-

lebs Tu ara korporaciis interesi sarCelze uaris Tqmas. mosamarTlis amo-

canaa, korporaciis interessa da aqcioneris uflebas Soris upiratesoba 

daadginos.878

kanonierad Setanil derivaciul sarCelze uaris Tqma sakmaod mZime ga-

dawyvetilebaa. amitom testis orive safexurze sasamarTlo mxolod Tavis 

mixedulebiT wyvets, ramdenad Seesabameba korporaciis interess aqcioneris 

sarCelze uaris Tqma. amasTanave, sarCelis uaryofis aucileblobasTan da-

kavSirebuli mtkicebis tvirTic korporacias awevs. zemoTqmulidan cxadia, 

rom komitetis daskvna business judgement rule-is damcav prezumfcias ar eqvem-

debareba.879 komitetis wevrebis mimarT samarTlis simkacres ramdenime mize-

zi aqvs: arsebobs winaswari mimarTvis usargeblobis safuZvlebi, e.i. Tavad 

874  Grobow v. Perot, 526 A.2d 914, 929 (Del. Ch., 1987); imave mxareebs Soris, 539 A. 2d 180 (Del. 1988).
875  430 A.2d 779 (Del. 1980).
876  Zapata Corp. v. Maldonado, 787, 788.
877  Zapata Corp. v. Maldonado, 788.
878  Zapata Corp. v. Maldonado, 789.
879  Zapata Corp. v. Maldonado, 787.
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bords ar aqvs unari, sakiTxze damoukidebeli da miukerZoebeli gadawyveti-

leba miiRos; amave dros, komitetis wevrebi direqtorebi arian da komitetSi 

kolegebis mier iqnen arCeulni. amitom derivaciul sarCelTan dakavSirebiT 

bordis Sexeduleba, umTavresad, maT qvecnobier simpaTias imsaxurebs.880 

VI. kapitalis dacva gadaxdisuunaro korporaciebSi:  

qonebis avzraxuli gadacema – fraudulent transfers

kreditorebis ZiriTadi interesi korporaciis mimarT misi qonebis xar-

jze moTxovnebis dakmayofilebaa. Sesabamisad, korporaciaSi kapitalis dacva 

misi valdebulebis dasafaravad sakmarisi qonebis SenarCunebas isaxav miznad. 

kreditorebis aRniSnuli interesi ucvlelia sawarmos gadaxdisunarianobis 

SemTxvevaSic. Tumca kreditorTa moTxovnebis dakmayofilebis Sansebi kor-

poraciis savalalo finansuri mdgomareobis gamo Semcirebulia. amdenad, sa-

marTlis amocana gadaxdisuunaro sawarmos saxsrebis maqsimaluri mobilize-

baa, raTa kreditorTa moTxovnebi, SeZlebisdagvarad, jerovnad Sesruldes. 

amisaTvis, amerikuli sagakotrebo samarTlis mixedviT, gakotrebis masas 

unda daubrundes qoneba, romelic gakotrebis wina periodSi umarTebulod 

iqna gasxvisebuli. aRniSnul amocans emsaxureba qonebis avzraxul gadace-

maTa (garigebaTa) sacilobis instituti. misi mizania, sawarmos daubrunos 

movalis gankarguli qoneba, romelic, kanonierad, gakotrebis masas eku-

Tvnis.881 avzraxul garigebaTa instituti Common law-s samarTlebriv ojaxSi 

XVI saukunidan aris cnobili. 1571 wels miRebuli britanuli Statute of 13 

Elizabeth (Chapter 5) amerikuli UFTA882-s winamorbedad iTvleba. erT-erTi Tana-

medrove ganmartebiT, britanuli kanoni miznad isaxavda „valauvali movalis 

mier kreditorTa sazianod qonebis megobrul xelSi gadacemis aRkveTas.“883 

880  Zapata Corp. v. Maldonado, iqve.
881  “The purpose of fraudulent conveyance law is to make available to creditors those assets of the debtor 
that are rightfully a part of the bankruptcy estate, even if they have been transferred away” Buncher Co. v. 
Off’l Comm. Unsecured Cred’rs Genfarm Ltd., 229 F.3d 245, 250 (3d Cir. 2000).
882  Uniform Fraudulent Transfers Act – 1984 wels SemuSavebul iqna NCCUSL (National Conference of 
Commissioners on Uniform State Laws) TaosnobiT da aRiarebulia Statebis umravlesobis mier. 
sia (2009) ix. URL: http://www.nccusl.org/nccusl/uniformact_factsheets/uniformacts-fs-ufta.asp. ufro 
adrindel Uniform Fraudulent Conveyances Act (UFCA 1918)-s ramdenime Stati iziarebs.
883  “The statute was aimed at a practice by which overburdened debtors placed their assets in friendly hands 
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UFTA-s garda, romelic Statis kanonmdeblobis nawilia, normebi avzraxul 

gadacemaTa sacilobis Sesaxeb Tavmoyrilia federalur sagakotrebo kode-

qsSi.884 aSS-is gakotrebis kodeqsi `gadacemas~ (transfer) sakmaod farTo mniS-

vnelobas aniWebs. igi moicavs yovelgvar qmedebas, romelic amcirebs moma-

vali gakotrebis masis Rirebulebas qonebis, sanivTo uflebis an sxvagvari 

qonebrivi interesis mTliani, nawilobrivi an pirobiTi gankargviT.885

aRsaniSnavia, rom federaluri sagakotrebo samarTlis wesebi, ZiriTadad, 

Seesabameba UFTA-s debulebebs.886 garda amisa, kodeqsi gakotrebis procesSi 

Statis kanonmdeblobis uSualo gamoyenebasac uSvebs. kerZod, gakotrebis 

mmarTvels SeuZlia isargeblos arauzrunvelyofili kreditoris Secile-

bis uflebiT, romelic Statis samarTlebrivi aqtebidan gamomdinareobs.887 

gakotrebis mmarTvelis arCevans sagakotrebo kodeqssa da UFTA-s Soris, 

ZiriTadad, movale korporaciis mier qonebis gadacemis an valdebulebis 

aRebis momenti ganapirobebs. kodeqsiT, Secilebis ufleba888 SezRudulia 

gakotrebis gancxadebis Setanamde ori wlis ganmavlobaSi ganxorcielebul 

garigebebze. UFTA-s Tanaxmad ki, es vada oTx wels Seadgens.889 sanacvlod, 

gakotrebis kodeqsi gakotrebis mmarTvels procedurul upiratesobebs 

sTavazobs. magaliTad, mmarTveli moTxovnas garigebis baTilobis Sesaxeb 

sakuTari saxeliT waradgens. UFTA-is gamoyenebisas man garigeba konkretuli 

kreditoris saxeliT unda gaasaCivros. Sesabamisad, mmarTveli valdebulia 

gamoarkvios, Tu romeli kreditoris uflebis gamoyeneba SeuZlia miznis 

misaRwevad. igi aseve iZulebulia gaiTvaliswinos aRniSnuli kreditoris 

sawinaaRmdego Sesageblebic.890 

thereby frustrating creditors’ attempts” Mellon Bank, N.A., v. Metro Communications, Inc., 945 F.2d 635, 644-
45 (3rd Cir. 1991).
884  US Bankruptcy Code (USC 11) (1978). sagakotrebo samarTali federaciuli samarTalia, xolo 
arakeTilsindisieri gadacemebis Sesaxeb aqtebi (UFTA da UFCA) Statis kanonmdeblobas gane-
kuTvneba.
885  gadacemad (Transfer) iTvleba qonebasTan dakavSirebuli nebismieri uflebis gadacema. 
Sesabamisad, cneba moicavs fulis gadaxdas, qonebis gasxvisebas an sargeblobaSi gadacemas, 
datvirTvas moTxovnis uzrunvelyofad, gadacemas pirobadadebuli sakuTrebis uflebiT 
da a.S. ix. USC 11 § 101(54).
886  Ginsberg/Martin/Kelley, Ginsberg & Martin on Bankruptcy, fifh edition, volume 1, 2009, 9-25.
887  USC 11 § 544(b).
888  USC 11 § 548.
889  UFTA § 9 (a),(b).
890  Ginsberg & Martin on Bankruptcy, 9-19.
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1. avzraxul garigebaTa sacilobis safuZvlebi

avzraxul gadacemaTa Secilebis umTavresi mizezia movalis mier qonebis 

gadacema an valdebulebis aReba arsebul an momaval kreditorTa motyue-

bis an dabrkolebis pirdapiri ganzraxviT (with actual intent to hinder, delay, or 

defraud). ganzraxvaSi, bunebrivia, igulisxmeba movale korporaciis saxeliT 

moqmedi pirebis, rogorc wesi, xelmZRvanelebis, ganzraxva. garigebis ba-

Tilobis miznisTvis movale korporacias SesaZloa aseve mieweros qonebis 

mimRebis ganzraxvac, Tuki am ukanasknels (mag., dominant aqcioners) movalis 

mier qonebis gankargvaze gadamwyveti gavlenis moxdena SeeZlo.891 

vinaidan ganzraxva (intent) avzraxulobis subieqturi komponentia, misi 

damtkiceba an aRiarebis miRweva, rogorc wesi, rTulia.892 am dabrkolebasTan 

gasamklaveblad samosamarTlo samarTalSi SemuSavebulia e.w. avzraxulo-

bis niSnebis (badges of fraud) doqtrina.893 avzraxulobis niSnebi garigebasTan 

dakavSirebuli garemoebebia, romlebic movalis qonebis gadacemis aramarTe-

bulobaze miuTiTebs.894 doqtrina gakotrebis mmarTvels saSualebas aZlevs, 

faqtobriv garemoebaTa erTianobiTa da avzraxulobis niSnebiT895 pirdapiri 

mtkicebulebebis ararseboba gaawonasworos.896 tradiciulad, sasamarTloe-

bi avzraxulobis mimaniSneblad miiCneven: movalisa da sargeblis mimRebis 

axlo urTierTobas; mimdinare an mosalodnel sasamarTlo process movalis 

winaaRmdeg; qonebaze sakuTrebis uflebis gadacemis miuxedavad, movalis 

mier qonebis flobas an kontrols; gadaxdisuunaro an savalalo qonebriv 

891  In re Vaniman Intern., Inc., 22 B.R. 166, 182 (Bankr. E.D.N.Y., 1982); Lawrence P. King (Edit.), Collier on Bank-
ruptcy, 15th ed. Vol. 4, 1996, § 548.02, …. 
892  “totality of the circumstances and the badges of fraud surrounding the transfers“ Lewis D. Solomon / Lewis 
J. Saret, Asset Protection Starategies, 2009, 39; Ginsberg & Martin on Bankruptcy, 9-35.
893  pirvelad avzraxulobis niSnebi ganixila didi britaneTis varskvlavTa palatam Tvinis 
saqmeze Attorney General v. Twyne, 3 Coke 80b, 76 Eng. Rep. 809 (Star Chamber 1601) .
894  “the term “badge of fraud” means any fact tending to throw suspicion upon the questioned transaction. 
It raises an inference that the conveyance was fraudulent“ Leonardo v. Leonardo, 251 F.2d 22, 26 (D.C. Cir., 
1958).
895  In re World Vision Entertainment, Inc., 275 B.R. 641, 656 (Bankr.M.D.Fla., 2002).
896  In re National Audit Defense Network, 367 B.R. 207, 219 (Bankr.Nev., 2007); Fleming Companies, Inc. v. 
Rich, 978 F.Supp. 1281, 1297, 1298 (E.D. Mo., 1997); HBE Leasing Corp. v. Frank, 48 F.3d 623, 639 (2d Cir. 
1995); Max Sugarman Funeral Home, Inc. v. A.D.B. Investors, 926 F.2d 1248, 1254 (1st Cir. 1991); Williamson 
v. Fireman’s Fund Ins. Co., 828 F.2d 249, 252 (4th Cir. 1987); In re Parameswaran, 50 B.R. 780, 784 (Bankr. 
S.D.N.Y., 1985); Matter of Montanino, 15 B.R. 307, 312 (Bankr.N.J., 1981); Reed’s Estate, Matter of, 566 P.2d 
587, 591 (Wyo., 1977); Kenneth E. Curran, Inc. v. Salvucci, 426 F.2d 920, 922 (1st Cir., 1970); Reed’s Estate, Mat-
ter of, 566 P.2d 587, 591 (Wyo., 1977); Payne v. Gilmore, 382 P.2d 140, 143 (Okla., 1963).
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mdgomareobaSi myofi movalis mier qonebis gadacemas; movalis mTliani an 

arsebiTad mTliani qonebis gadacemas; qonebis gadacemis faqtis dafarvas; 

miRebuli anazRaurebis gadacemuli aqtivis RirebulebasTan aSkara Seusaba-

mobas.897 amasTanave, aRiarebulia, rom avzraxulobis mimaniSnebel garemoe-

baTa nebismier CamonaTvals sailustracio datvirTva aqvs da amomwuravi 

katalogi ar aris.898 

kapitalis dacvis TvalsazrisiT gansakuTrebiT niSvnelovania avzraxu-

lobis niSani, romelic movale korporaciis gadaxdisunarianobas efuZneba.899 

sasamarTloebis gansakuTrebul eWvs iwvevs finansurad SeWirvebuli korpo-

raciis mier aqcionerisaTvis qonebis gadacema Seusabamod mcire anazRaure-

bis sanacvlod.900 am winapirobis arsebobisas baTiloba emuqreba movale 

korporaciis mier qonebis yovelgvar ganawilebas, romelic usasyidlod an 

araadekvaturi anazRaurebis sanacvlod moxda, maT Soris dividendis gace-

mas an sakuTari aqciebis gamosyidvas.901 gakotrebis kodeqsis miznebisaTvis 

gadaxdisuunarod iTvleba finansuri mdgomareoba, rodesac korporaciis 

valdebulebebi misi qonebis namdvil Rirebulebas aRemateba, saeWvo garige-

bis Rirebulebis gauTvaliswineblad. Covey v. Commercial Nat. Bank of Peoria-s902 

saqmeze gadawyvetilebaSi miTiTebulia, rom sasamarTlom qonebis gadacemis 

momentSi sawarmos gadaxdisunarianobis gasarkvevad Semdegi kiTxva unda das-

vas: ras gadaixdida myidveli sawarmos mTlian aqtivebsa da valdebulebebSi. 

Tuki fasi dadebiT cifrSi gamoixateba, sawarmo SesaZloa gadaxdisunarianad 

CaiTvalos.903 Sesabamisad, sagakotrebo miznebisaTvis gadaxdisunarianobis-

897  ix. Sesabamis sasamarTlo praqtikaze miTiTeba Ginsberg & Martin on Bankruptcy, 11-19, note 
66, 9-34; avzraxulobis niSnebis CamonaTvali aseve ix. In re Kelsey, 270 B.R. 776, 782 (Bankr. 10th 
Cir., 2001); In re Honey Creek Entertainment, Inc., 246 B.R. 671, 685 (Bankr.E.D.Okl., 2000); sasamarTlo 
praqtikaSi SemuSavebuli ZiriTadi bades of farud kodificirebul iqna UFTA-s teqstSic. ix. 
UFTA § 4 (b).
898  UFTA § 4 (b); Payne v. Gilmore, 382 P.2d 140, 143 (Okla., 1963); General Trading Inc. v. Yale Materials 
Handling Corp., 119 F.3d 1485, 1498 (C.A.11 (Fla.), 1997); In re National Audit Defense Network, 367 B.R. 207, 
220 (Bankr.Nev., 2007).
899  ix. Baird, Legal Approaches to Restricting Distributions to Shareholders: The Role of Fraudulent Transfer 
Law, EBOR 7 (2006), 119, 200. 
900  ix. Baird/Jackson, Fraudulent Conveyance Law and Ist Proper Domain, 38 Vand. L. Rev. 829 et seq. (1985), 
romelic aRniSnavs rom avzraxulobis sanqcia ar unda vrceldebodas Cveulebrivi saba-
zro pirobebiT dadebul garigebebze (arm’s length transactions), miuxedavad kreditorTaTvis 
saziano Sedegisa.
901  Baird, EBOR 7 (2006), 199, 205 et seq.,
902  960 F.2d 657(C.A.7 (Ill.), 1992).
903  Covey v. Commercial Nat. Bank of Peoria, 960 F.2d 657, 660 (C.A.7 (Ill.), 1992).
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Tvis sakmarisi ar aris mxolod korporaciis uunaroba, daakmayofilos vada-

mosuli moTxovnebi.904

kreditorTa saziano ganzraxvis damtkicebis tvirTi gakotrebis mmar-

Tvels ekisreba. igi valdebulia, movalis ukanono ganzraxvis pirveladi 

(prima facie) varaudis Sesaqmnelad mtkicebulebebi warmoadginos. mtkicebis 

sagania kreditorTaTvis zianis miyenebis pirdapiri ganzraxva, romelic, 

avzraxulobis niSnebis doqtrinidan gamomdinare, obieqtur garemoebaTa 

erTianobiTac SeiZleba damtkicdes. sasamarTlo praqtika gakotrebis mmar-

Tvelisagan cxad da damajerebel mtkicebulebaTa (clear and convincing evidence) 

wardgenas gulisxmobs.905 xsenebuli principiT, mtkicebulebebi mosarCelis 

mier moxmobili garemoebebis simarTlesTan Sesabamisobis maRal albaTobas 

unda cxadyofdes.906 aRniSnuli procesualuri moTxovna gamarTlebulia, 

vinaidan obieqtur garemoebebze dayrdnobiT piris moqmedebis subieqturi 

mxaris Sefaseba damajerebel mtkicebulebaTa warmodgenas moiTxovs. Tuki 

garigebis mmarTvelma pirveladi varaudis Seqmna SeZlo, mtkicebis tvirTi 

mopasuxis mxareze inacvlebs. garigebis baTilobis Tavidan asacileblad, 

mopasuxe valdebulia daamtkicos, rom mas kreditorebis saziano ganzraxva 

ar amoZravebda.907 Tumca arsebobs sawinaaRmdego mosazrebac, romlis mixed-

viTac, mtkicebis tvirTi mTeli procesis manZilze gakotrebis mmarTvelze 

rCeba. mowinaaRmdege mxareze ki SeiZleba gadavides sawinaaRmdego mtkice-

bulebaTa warmodgenis tvirTi (burden of going forward with the evidence), Tuki 

mosarCelem pirveladi eWvis (prima faice case) Seqmna moaxerxa.908

sacilo garigebaTa meore jgufi e.w. nagulveb avzraxulobas (constructive 

fraud, implied fraud) ukavSirdeba (ix. 11 USC 548 a)B)(i)).909 igi moicavs faqtobriv 

904  Koubourlis, In re, 869 F.2d 1319, 1322 (C.A.9, 1989).
905  Cohen v. Bucci, 103 B.R. 927, 930 (Bankr. N.D. Ill., 1989); In re Ste. Jan-Marie, Inc., 151 B.R. 984, 987 (Bankr. 
S.D.Fla., 1993); In re Bob’s Sea Ray Boats, Inc., 144 B.R. 451, 458 (Bankr. N.D., 1992); “Circumstances must be 
so strong and well connected as to clearly show fraud.”- In re Baugh, 60 B.R. 102, 105 (Bankr.E.D.Ark.1986)); 
„Actual intent and not mere suspicion of an intention must be shown” - Matter of S & W Exporters, Inc., 16 
B.R. 941, 947 (Bankr. S.D.N.Y., 1982); saw. azri. „The burden of persuasion remains on the plaintiff to show 
actual intent by a preponderance of the evidence“ - Morris v. Nance, 888 P.2d 571, 576 (Or. App., 1994).
906  Riley Hill General Contractor, Inc. v. Tandy Corp., 737 P.2d 595, 602 (Or., 1987); „conviction that the truth of 
its factual contentions are highly probable“ Colorado v. New Mexico, 467 U.S. 310, 316 (1984). 
907  Kelly v. Armstrong, 141 F.3d 799, 802 (C.A.8 (Neb.), 1998); Bateman, In re, 646 F.2d 1220, 1223 (C.A.8 
(Ark.), 1981); Ginsberg & Martin on Bankruptcy, 9-46. 
908  ix. In re Rowanoak Corp. v. Walsh, 344 F.3d 126, 131 (1st Cir., 2003); In re Uhlmeyer, 67 B.R. 977, 980 
(Bankr.Ariz., 1986); In re Minnesota Utility Contracting, Inc., 110 B.R. 414, 418 (D. Minn., 1990); Collier on 
Bankruptcy 15th ed. Vol. 4, 1996, § 548.10, 548-127, 548-128. 
909  USC 11 § 548 (a)B)(i).
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garemoebebs, romlebic movalis ganzraxvis damtkicebis gareSe avzraxulo-

bis samarTlebriv varauds qmnis. nagulvebi avzraxulobis mTavari winapiro-

ba aris, gadacemuli qonebis an aRebuli valdebulebis sanacvlod, movalis 

mier Seusabamod mcire Rirebulebis miReba.910 garda amisa, auclebelia qone-

bis gadacema an valdebulebis aReba moxdes pirobebSi, romlebic avzarxu-

lobis eWvs amyarebs, kerZod:

(i)	 gadaxdisuunaro movalis mier an Tuki movale gadaxdisuunaro qonebis 

gadacemis an valdebulebis aRebis Sedegad gaxda;911 

(ii)	movale axorcielebs an iwyebs iseT saqmianobas, romlisTvisac misi qoneba 

aSkarad mwir kaapitals warmoadgens;912 

(iii)	movale apirebs valdebulebis aRebas, roca misTvis cnobilia, rom valde-

bulebis droul Sesrulebas ver SeZlebs; 

(iv)	qonebis gadacema an valdebulebis aReba insiaderis sasargeblod,913 rac 

SromiTi urTierTobebis farglebSi ganxorcielda da igi movalis Cveu-

lebriv samewarmeo saqmianobas (ordinary course of business) ar Seesabameba.

nagulvebi avzraxulobis mizani aris obieqturi garemoebebis mniSvnelo-

bis ganmtkiceba. kreditorTa saziano garigebebis baTilobis instituti 

efeqtiania, Tuki igi mxolod movalis subieqtur ganzraxvas ar efuZneba. 

amas amerikul samosamarTlo samarTalSi avzraxulobis niSnebis doqtri-

nis SemuSavebac mowmebs. Sesabamisad, nagulvebi avzraxulobis sakanonmde-

blo aRiareba sasamarTlo praqtikis nawilobriv kodificirebac aris. Tumca 

Tuki samosamarTlo doqtrina avzraxulobis niSnebis usasrulo simravles 

aRiarebs, sakanonmdeblo norma amomwuravad adgens im obieqtur garemoe-

bebs, romlebic movale korporaciis mier qonebis gadacemas an valdebule-

bis aRebas sacilod xdis.914 garda amisa, nagulvebi avzraxulobis debuleba 

specialur normas warmoadgens da movalis mier Seusabamo anazRaurebis 

910  „less than a reasonably equivalent value” USC 11 § 548 (a)(1)(b)(i).
911  gakotrebis kodeqsis mixedviT, movale gadaxdisunarianad iTvleba, Tuki misi qonebis 
(aqtivis) sabazro (da ara sabalanso) Rirebuleba (fair valuation) movalis valdebulebebze 
naklebia (USC 11 § 101 (32)(A)).
912  am SemTxvevaSi aucilebeli ar aris korporacia gadaxdisunariano iyos kodeqsis § 101 
(32)(A) gagebiT; ZiriTadi meTodi fuladi nakadebis analizs emyareba (cash flow projection), ix. 
Credit Managers Ass’n of Southern Cal. v. Fed. Co., 629 F.Supp. 175 (C.D. Cal., 1985); Cook, Fraudulent Transfer 
Liability Under the US Bankruptcy Code, 17 Houston Law Review, 263,281, 282 (1980). 
913  ix. USC 11 §101 (31)(B).
914  Harvard Law Review Note, Good Faith and Fraudulent Conveyances, 97 Harvard Law Review. 495, 497 
(1983).
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miRebas ukavSrdeba. yvela danarCen SemTxvevebSi moZRvreba avzraxulobis 

niSnebis Sesaxeb Tavis mniSvnelobas inarCunebs. 

nagulvebi avzraxulobis dasadgenad, upirveles yovlisa, unda gairkevs 

miiRo Tu ara movale korporaciam qonebis an valdebulebis sanacvlod „go-

nivrulad Sesabamisi Rirebuleba“.915 sasamarTlo praqtika uaryofs, Rirebu-

lebaTa eqvivalenturobis dasadgenad, raime konkretuli meTodis savalde-

bulo xasiaTs. sakiTxi garigebasTan dakavSirebul garemoebaTa erTianobiT 

unda gaawydes.916 gansakuTrebuli mniSvneloba qonebis gadacemisas arsebul 

sabazro pirobebs da mxareTa, rogorc urTierTdamoukidebel monawileTa, 

moqmedebas eniWeba. sasamarTlos ganmartebiT gadamwyveti sakiTxia, miiRo 

Tu ara movale movale korporaciam realizebadi komerciuli Rirebuleba, 

romelic gonivrul SesabamisobaSia mis mier gacemuli qonebis realizebad 

komerciul RirebulebasTan.917

rogorc aRvniSneT, nagulvebi avzraxulobis dasasabuTeblad movale 

korporaciis saziano ganzraxvis damtkiceba aucilebeli ar aris. igi mTlia-

nad obieqtur garemoebebzea damokidebuli. amitomac amerikul samarTalSi 

aRiarebulia, rom gakotrebis mmarTvelis mtkicebis tvirTi pirdapir av gan-

zraxvasTan (actual fraud) SedarebiT msubuqia. kerZod, cxadi da damajerebeli 

mtkicebulebebis (clear and convincing evidence) (ix. zemoT) nacvlad, nagulvebi 

avzraxuloba SesaZloa e.w. mtkicebulebaTa upiratesobiT (preponderance of 

the evidence) damtkicdes.918 mtkicebulebaTa upiratesobis standartis Sesa-

bamisad, sasamarTlom unda CaTvalos, rom mxaris mtkicebis simarTlesTan 

Sesabamisoba ufro savaraudoa, vidre misi mcdaroba.919 

2. keTilsindisieri SemZenis dacva

Tu Secilebis Sedegad movale korporaciis mier qonebis valdebule-

bis avzraxuli gadacema aRiarebul iqna, mmarTvels SeuZlia mimRebisagan 

gadacemuli qonebis gakotrebis masis sasargeblod dabruneba moiTxovos. 

915  United States v. Gleneagles Inv. Co. Inc., 565 F.Supp. 556, 573-74 (M.D. Pa., 1983).
916  Peltz v. Hatten, 279 B.R. 710, 736, 737 (D. Del. 2002).
917  Mellon Bank, N.A. v. Metro Communications, Inc., 945 F.2d 635, 647 (C.A.3 (Pa.), 1991).
918  In re Metro Shippers, Inc., 78 B.R. 747, 751 (Bankr. E.D. Pa., 1987).
919  „evidence sufficient to incline an impartial and reasonable mind to one side of an issue rather than the oth-
er“ - Moss-American, Inc. v. Fair Employment Practices Commission, 317 N.E.2d 343, 351 (Ill.App. 5 Dist., 1974). 
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calkeul SemTxvevaSi sasamarTlom SeiZleba mxolod qonebis ekvivalenti 

Rirebulebis gadaxda daadginos.920 vinaidan asanazRaurebeli Tanxis gansa-

zRvrisas mniSvnelovania qonebis Rirebuleba misi gadacemis momentSi, qo-

nebis nacvlad, misi ekvivalentis anazRaureba mizanSewonilia, Tuki qoneba 

ganadgurda, dazianda an misi Rirebuleba sxvagvarad Semcirda. movalis mier 

valdebulebis aRebis avzraxul garigebad cnobis SemTxvevaSi gakotrebis 

mmarTvels SeuZlia valdebulebis Sesrulebaze uari Tqvas.

aSS-is gakotrebis kodeqsi avzraxuli garigebis keTilsindisier (bona 

fide) beneficiars (qonebis mimRebs) samarTlebriv dacvas sTavazobs. kodeq-

sis 548(c) muxliT, keTilsindisier pirs, romelmac qoneba sasyidliT miiRo, 

ufleba aqvs, gaRebuli Rirebulebis farglebSi daitovos qoneba, movalis-

gan miiRos valdebulebis dakmayofileba an giravnobis ufleba qonebaze. 

ufro metad aris daculi qonebis momdevno SemZeni (any immediate or mediate 

transferee of initial transferee).921 gakotrebis mmarTveli mas qonebis dabrunebas an 

Rirebulebis anazRaurebas ver mosTxovs, Tuki SemZenma qoneba miiRo sasyi-

dliT, keTilsindisierad da garigebis sacilobis (voidability) Sesaxeb ar ico-

da.922 meore SemZenis Semdeg, yovel momdevnos mxolod keTilsindisiereba 

moeTxoveba, maSinac ki, roca qoneba usasyidlod iqna gadacemuli. 

Semdgomi SemZenis keTilsindisiereba gamsxviseblis pasuxismgeblobaze 

gavlenas ar axdens. winaaRmdeg SemTxvevaSi, SesaZlebeli iqneboda Semdgomi 

keTilisndisieri SemZenis gamoyenebiT avzraxul garigebasTan dakavSirebu-

li moTxovnebis Tavidan acileba.923 amdenad, qonebis gankargva arakeTil-

sindisier SemZens ar aTavisuflebs. mis mimarT qonebis dabrunebis valde-

buleba ZalSi rCeba, rac, sasamarTlos gadawyvetilebiT, SesaZloa fuladi 

anazRaurebiT iqnes Canacvlebuli. 

keTilsindisierebis cneba sacilo garigebis mimarT piris subieqturi da-

mokidebulebiT ar Semoifargleba. igi aucilebel obieqtur komponentsac 

Seicavs.924 is, rom pirma movalis qmedebis saziano gavlenis Sesaxeb ar icoda, 

yovelTvis ar icavs mas pasuxismgeblobisagan. arakeTilsindisierad miiCne-

920  USC 11 § 550(a).
921  USC 11 § 550(a)(2).
922  USC 11 § 550 (b)(1).
923  „„washing” the transaction through an innocent third party“, ix. kodeqsis 550-e muxlis oficial-
uri ganmarteba, Senate Report No. 95-989 URL:http://uscode.house.gov. 
924  American Jurisprudence, 2nd Edition, XIX. Fraudulent Prepetition Transfers and Obligations, § 2303 (Lex-
isNexis 2008).
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va isic, visTvisac cnobilia garemoebebi, romlebic saRad moazrovne pirs 

garigebis mimarT eWvs aRuZravda.925 msgavs garemoebaTa magaliTebia: infor-

maciis floba movale korporaciis mZime finansuri mdgomareobis Sesaxeb,926 

garigebis Sedegad korporaciis mTeli an arsebiTad mTeli qonebis miReba927 

an qonebis Seusabamod mcire fasad SeZena.928 

3. sxva saxis sacilo garigebebi gakotrebis procesSi 

a) warmosaxviTi kreditoris Secilebis uflebis gamoyeneba 

gakotrebis mmarTvelis mier 
aSS-is gakotrebis kodeqsi Seicavs debulebebs, romlebic mmarTvels 

arasagakotrebo kreditors kuTvnil Secilebis uflebebs aniWebs. ufle-

baTa Sinaarsi da moculoba federaluri da Sesabamisi Statis samarTliT 

ganisazRvreba. maT umniSvnelovanes jgufs exeba kodeqsis § 544(b), romelic 

gakotrebis mmarTvels nebismieri arauzrunvelyofili kreditoris Secile-

bis uflebis gamoyenebis nebas rTavs. am gziT gakotrebis mmarTveli, yvela 

kreditoris saerTo interesebidan gamomdinare, uzrunvelyofs sagakotre-

bo qonebrivi masis Sevsebasa da kreditorTa Tanaswor dakmayofilebas.929 

rogorc zemoT SevniSneT, mmarTveli iZulebulia, arauzrunvelyofili kre-

ditoris uflebis Sesabamisad, aRniSuli kreditoris sawinaaRmdego Sesage-

blebic gaiTvaliswinos. 

gakotrebis proceduris farglebSi gakotrebis mmarTvels gakotrebis 

ganacxadis Setanis (bankruptcy petition) momentSi damatebiT eniWeba e.w. warmo-

saxviTi (idealuri) kreditoris Secilebis uflebebi.930 misi mizania gakotre-

bis mmarTvelisaTvis dausrulebel garigebaTa gabaTilebis uflebis micema. 

kodeqsis 544(b) muxlis moTxovnisgan gansxvavebiT, am SemTxvevaSi konkretu-

li kreditoris arseboba, romlis uflebas mmarTveli axorcielebs, auci-

925  In re M & L Business Machine Co., 84 F.3d 1330, 1338 (10th Cir. 1996).
926  In re Sherman, 67 F.3d 1348, 1355 (8th Cir. 1995).
927  Cook, 17 Houston Law Review, 263,284 (1980).
928  In re Carr, 34 B.R. 653, 657 (Bankr. D. Conn. 1983).
929  Cowans, Bankruptcy Law and Practice, 7th Ed.,2.V., 1998, 410, 411.
930  USC 11 § 544(a).
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lebeli ar aris. amdenad, hipoTezuri, anu idealuri, kreditoris moTxovna 

ara korporaciis an romelime konkretuli kreditoris, aramed gakotrebis 

masis damoukidebeli moTxovnaa.931 Sesabamisad, mmarTvelis winaaRmdeg ar 

moqmedebs Sesagebelebi, romelic SesaZloa qonebis mimRebs an valdebule-

bis kreditors movale korporaciis mimarT hqondes (mag., movalis Tanabra-

leuloba, romelic, rogorc wesi, Secilebis uflebas an gamoricxavs, an mis 

materialur Sedegs amcirebs).932 

warmosaxviT kreditorTa saxeebia: uzrunvelyofili kreditori, kredi-

tori, romlis movalis mimarT moTxovnis aRsrulebac uSedego aRmoCnda da 

movalis uZravi qonebis keTilsindisieri SemZeni. warmosaxviTi uzrunvelyo-

fili kreditoris SemTxvevaSi kanoni exeba warmosaxviT kreditors, romelmac 

gakotrebis saqmis dawyebis momentisTvis movales sesxi misca da sanacvlod 

moTxovnis aragarigebiTi uzrunvelyofa (judicial lien) miiRo. moTxovnis 

uzrunvelyofis sagans, hipoTezurad, movalis mTeli qoneba warmoadgens. 

gakotrebis mmarTvels ufleba eZleva, msgavis kreditorisaTvis kanonmde-

blobiT gaTvaliswinebuli uflebamosilebiT isargeblos. magaliTad, mas 

SeuZlia moiTxovos arasrulyofili garigebis uzruvelyofili kreditoris 

uflebaTa gabaTileba. piri, romelic arasrulyofili uzrunvelyofis sa-

Sualebas flobs, uzrunvelyofas kargavs da Cveulebriv kreditorTa rangSi 

inacvlebs.933 

magaliTi: movale korporaciis sagakotrebo ganacxadis Setanamde A-m mo-

vale korporacias fuli asesxa da, sanacvlod, mis N moZrav qonebaze miiRo 

giravnobis ufleba, romlis registrirebac A-s ar mouxdenia. gakotrebis 

mmarTvels, romelic movale korporaciis mTeli moZravi qonebiT (maT So-

ris N) uzrunvelyofili idealuri kreditoris uflebas axorcielebs, SeuZ-

lia A-s araregistrirebuli uflebis gabaTileba moiTxovos. A-s giravnobis 

ufleba ar warmoeSoba da igi arauzrunvelyofil msesxeblad rCeba.934

warmosaxviTi kredtoris meore mniSvnelovani saxeobaa movalis uZravi qo-

nebis keTilsindisieri SemZeni. debulebis mixedviT iTvleba, rom keTilsin-

disierma SemZenma uZravi qonebis SeZenis garigeba gakotrebis saqmis dawyebis 

momentisaTvis daasrula. Sesabamisad, gakotrebis mmarTvels ufleba aqvs, 

931  In re Hansen, 332 B.R. 8, 13 (B.A.P. 10th Cir., 2005).
932  ix. 981 F.2d 1474, 1479 (5th Cir. 1993).
933  Ginsberg & Martin on Bankruptcy, 9-8; In re Brooks, 71 B.R. 6, 9 (Bankr. W.D. Ky., 1986).
934  USC 11 § 544(1); U.C.C. (Uniform Commercial Code) § 9-317(a).
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rom SecilebiT Tavidan aicilos nebismieri dausrulebeli garigeba movalis 

uZrav qonebaze.

magaliTi: movale korporaciam sagakotrebo ganacxadis Setanamde, A-gan 

miRebuli sesxis sanacvlod, msesxebels uzrunvelyofad uZravi qoneba N 

SesTavaza. ipoTekis Sesaxeb garigeba registracia A-s gakotrebis saqmis gax-

snamde ar momxdara. gakotrebis mmarTvels, rogorc amave qonebis idealur 

SemZens, SeuZlia moiTxovos A-s araregistrirebuli ipoTekis uflebis gaba-

Tileba. 

b) sacilo SeRavaTebi (preferenciebi) 
garkotrebis mmarTvelis Secilebis uflebis kidev erTi safuZvelia 

calkeuli kreditorisaTvis danarCen kreditorTa xarjze upiratesobis 

miniWeba, anu e.w. preferencia.935 qonebis an qonebaSi movalis interesis gada-

cema, romelic upiratesobis miniWebas iwvevs, sacilod miiCneva. gakotrebis 

mmarTveli uflebamosilia moiTxovos maTi baTiloba da gadacemuli qone-

bis gakotrebis masisTvis dabruneba. debulebis mTavari mizania, gakotrebis 

procesSi kreditorTa interesebis Tanabari gaTvaliswineba uzrunvelyos. 

kanonmdebeli cdilobs, gakotrebis moaxloebisas SezRudos kreditorTa 

gamalebuli Sejibreba moTxovnebis dakmayofilebis misaRebad.936 avzraxuli 

garigebebisagan preferenciebis problemuri gansxvavebaa is, rom kredito-

ris an movalis moqmedebis motivs samarTlebrivi mniSvneloba ar eniWeba. 

kreditors SesaZloa movalis mier gadaxdili Rirebulebis miRebis unaklo 

samarTlebrivi safuZveli hqondes. amis miuxedavad, preferenciis obieqtu-

ri Sedegi danarCen kreditorTa sazianoa – maT gankargulebaSi arsebuli 

qoneba mcirdeba, rac TiTeulis dakmayofilebis saSualo moculobasac am-

cirebs.937 amjeradac qonebis an qonebrivi interesis gadacemiT upirateso-

935  vrceli mimoxilva ix. Countryman, The Concept of Voidable Preference in Bankruptcy, 38 Vanderbilt 
Law Review, 713, 726 et seq.(1985). 
936  Coral Petroleum, Inc. v. Banque Paribas-London, 797 F.2d 1351, 1355 (5th Cir. 1986); In re Winkle, 128 B.R. 
529, 534 (Bankr.S.D.Ohio, 1991); Ginsberg & Martin on Bankruptcy, 8-7.
937  Collier on Bankruptcy, 547-13, 547-14 (1995); qonebis gadacemad da, Sesabamisad, upiratesobis 
miniWebad ar CaiTvleba uzrunvelyofis uflebiT datvirTuli qonebis gasxviseba, Tuki 
movalis Sesabamisi valdebuleba faravs an aRemateba datvirTuli qonebis sabazro Rire-
bulebas. gakotrebis masis Rirebulebas (bankruptcy estate) Seadgens valdebulebisgan Ta-
visufali qonebrivi interesi (wminda aqtivi) da ara carieli sakuTrebis ufleba ix. In re 
Ramba, Inc., 437 F.3d 457, 460 (5th Cir., 2006); „any portion of a debtor’s property that is unencumbered by 
mortgage - the equity -is part of the bankrupt’s estate“ - In re Mahendra, 131 F.3d 750, 755 (8th Cir.1997); U.S. 
v. Rauer, 963 F.2d 1332, 1337 (C.A.10 (Wyo.), 1992)
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bis miniWeba ar Semoifargleba qonebaze sakuTrebis uflebis an faqtobrivi 

mflobelobis gadacemiT (ix. zemoT). kreditoris mier movalis qonebis mi-

marT nebismieri qonebrivi interesis (mag., sargeblobis ufleba, moTxovnis 

uzrunvelyofis ufleba) SeZenac sakmarisia.938 imis dasadgenad, miiRo Tu 

ara kreditorma movale korporaciis xarjze qonebrivi upiratesoba, unda 

gairkves, gaizrdeboda Tu ara kreditorTaTvis gasanawilebeli Rirebuleba 

kreditoris qonebrivi uflebis ararsebobis SemTxvevaSi. 

gakotrebis kodeqsi adgens kumulaciur moTxovnebs, romlebic SeRava-

Tiani garigebis sacilobas iwvevs. esenia: qonebis gadacema (I) kreditorisa-

Tvis an mis sasargeblod, (II) arsebuli valis dasafaravad, (III) gadaxdisuu-

naro movalis mier (IV) gakotrebis ganacxadis Setanamde 90 dRis vadaSi,939 (V) 

kreditorma qonebis gadacemis Sedegad miiRo ufro meti, vidre mas gakotre-

bis procesSi qonebis ganawilebiT ergeboda.

kodeqsi aseve adgens gamonaklisebs (ix. USC §547(c) muxli), romelTa Zali-

Tac garigeba daculia baTilobisagan. korporaciebisaTvis maTgan gansaku-

TrebiT mniSvnelovania SeRavaTi, romelic mxareTa Cveulebrivi samewarmeo 

an safinanso saqmianobis farglebSi dadebul garigebebs exeba. aseTi gari-

gebebidan gamomidinare valdebulebis Sesruleba ganxorcielebuli msgavsi 

transaqciebisaTvis damaxasiaTebeli formiT an Cveulebrivi sabazro piro-

bebiT ukanono SeRavaTad ar CaiTvleba. 

SeRavaTis miniWebis mtkicebis tvirTi gakotrebis mmarTvels ekisreba. 

mopasuxe ki mowodebulia daamtkicos, rom garigebis mimarT baTilobis sanq-

cia ar gamoiyeneba.940 bunebrivia, mopasuxes ufleba aqvs, warmodgenili mtki-

cebulebebiT mmarTvelis mier moxmobili garemoebebic uaryos. gansxvave-

buli wesi moqmedebs garemoebis mimarT, romelic qonebis gadacemis dros 

movalis gadaxdisunarianobas exeba. kodeqsis 547 (f) muxli adgens kanonismier 

prezumfcias, romliTac gakotrebis ganacxadis Setanamde 90 dRis ganmavlo-

baSi movale gadaxdisuunarod ivaraudeba. varaudis ukugdebis saproceso 

tvirTi qonebis an qonebrivi interesis mimReb kreditors ekisreba. mxareTa 

mtkicebulebebi upiratesobis (preponderance oft he evidence) procesualuri 

standartiT fasdeba.941

938  Ginsberg & Martin on Bankruptcy, 8-9.
939  aRniSnuli vada erTi wlamde izrdeba, Tuki kreditori movale korporaciis insaideria.
940  USC 11 § 547(g).
941  In re Robinson Bros. Drilling, Inc., 6 F.3d 701, 703 (10th Cir. 1993); In re Venice-Oxford Associates Ltd. Part-
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rogorc aRvniSneT, gakotrebis mmarTvelis Secilebis uflebas mxolod 

gakotrebamde 90-dRian periodSi ganxorcielebuli garigebebi eqvemdeba-

reba. Tu ramdenad SesaZlebelia qonebis gadacemis baTiloba, damokidebu-

lia imaze, Tu rodis miiCneva igi ganxorcielebulad.942 aSS-is gakotrebis 

kodeqsi sakmaod vrclad exeba am sakiTxs. imisaTvis, rom qonebis an qone-

brivi interesis gadacema ganxorcielebulad (made) CaiTvalos, rgorc wesi, 

misi srulyofa (dasruleba) (perfection) aucilebelia (ix. qvemoT). magaliTad, 

Tuki qonebis gadacema arsebiTad ganxorcielda (mag., mxareTa SeTanxmebiTa 

da qonebis faqtobrivi gadacemiT), magram misi samarTlebrivi srulyofi-

saTvis damatebiTi winapirobebis Sesrulebaa saWiro, igi dasrulebulad ar 

iTvleba. kodeqsis mixedvT,943 qoneba gadacemulad (transfer made) iTvleba 

gadacemis faqtobrivi ganxorcielebis dros (the trasfer takes effect between the 

trasferor and the trasferee), Tuki garigebis srulyofa momdevno 30 dRis ganma-

vlobaSi moxda. sxva SemTxvevaSi igi ganxorcielebulad miiCneva misi faqto-

brivi dasrulebiT. Tuki qonebis gadacemis srulyofa gakotrebis ganacxadis 

Setanamde ar momxdara, sakanonmdeblo fiqciiT igi dasrulebulad iTvleba 

uSualod ganacxadis Setanis momentisaTvis.944 

Tuki gadacemis sagani movalis momavali qoneba an qonebrivi uflebaa, 

misi gadacema ganxorcielebulad ar CaiTvleba Tavad movalis mier aRniSnul 

qonebaze uflebis mopovebamde (until the debtor has acquired rights in the property 

transferred).945 magaliTad, gakotrebis ganacxadis Setanamde 90-dRiani perio-

dis dawyebamde movalis mier misaReb Semosavalze yadaRis dadeba ganxorcie-

lebul (made) qonebis gadacemad ar CaiTvleba, sanam yadaRis saganze saku-

Trebis ufleba Tavad movales ar SeuZenia. 

qonebis gadacemulad miCneva, mniSvnelovanwilad, damokidebulia gadace-

mis srulyofis (dasrulebis) (perfection) cnebaze. kodeqsis mixedviT, movalis 

uZravi qonebis an masTan dakavSirebuli nebismieri uflebis gadacema dasru-

lebulad CaiTvleba maSin, roca movalisagan imave qonebis keTilsindisier 

nership, 236 B.R. 820, 825 (Bankr. M.D. Fla. 1999); American Jurprudence, 2d Bankruptcy, 9B, XVIII. Preferen-
tial Transfers, § 2084 (LexisNexis 2008).
942  Countryman, 38 Vanderbilt Law Review, 713, 750 et seq. (1985).
943   USC 11 § 547(e).
944   USC 11 § 547 (e)(2)(C).
945   USC 11§ 547 (e)(3); In re Prior, 176 B.R. 485, 496 (Bankr. S.D. Ill., 1995).
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myidvels aRar SeeZleba kredtoris uflebaze upiratesi uflebis miReba.946 

moZravi an aramaterialuri qonebis an qonebrivi uflebis gadacema dasru-

lebulad miiCneva, Tuki sxva arauzrunvelyofil kreditors ar SeuZlia ara-

garigebiTi giravnobis (judicial lien) mopovebiT qonebis mimRebis uflebrivi 

mdgomareobis gauareseba. magaliTad, registraciasavaldebulo uflebis 

gadacema srulyofilia SemZenis saxelze uflebis registraciis momentSi, 

vinaidan amave qonebaze movalis sxva kreditors, mimRebisagan damoukide-

blad, giravnobis uflebis miReba aRar SeuZlia.

is, rom moZravi qonebis SemTxvevaSi qonebis gadacemis ganmarteba ara

uzrunvelyofili kreditoris samarTlebriv pozicias ukavSirdeba, SemTxve-

viTi ar aris. arCevani aSS-is samarTlis TaviseburebebiT aris ganpirobebu-

li. kerZod, kanonmdebloba adgens garemoebebs, roca aseTi qonebis SemZenis 

uflebebze moZravi qonebis uzrunvelyofis uflebiT datvirTva gavlenas 

ar axdens. masze, samarTlebrivi tvirTis miuxedavad, uflebrivad unaklo 

moZravi nivTi gadadis.947 

§ 5. kapitalis dacva qarTul sakorporacio  

samarTalSi

amjerad yuradRebas qarTul sakorporacio samarTalSi saaqcio sazo-

gadoebis kapitalis dacvis meqanizmebs davuTmobT. winamdebare monakveTSi 

ganvixilavT saqarTvelos moqmed kanonmdeblobaSi saaqcio sazogadoebis 

(korporaciis) kapitalis dacvis arsebul saSuelebaTa Sinaarss, maT Zlier 

da sust mxareebs da maT praqtikul mniSvnelobas. amave dros SevecdebiT, 

maTi srulyofis Sesaxeb Cveneuli xedvis Camoyalibebas evropul da ame-

rikul sakorporacio samarTalTa gamocdilebaze dayrdnobiT. 

946  rogorc wesi, uZrav qonebaze uflebis mosapoveblad Statebis samarTali uflebis re-
gistracias moiTxovs. ix. In re Lane, 980 F.2d 601 (9th Cir. 1992).
947  ix. UCC § 9-320 (a),(b).
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I. aqciaTa sanacvlod miRebuli qonebis Sesabamisobis sakiTxi  

qarTul saaqcio samarTalSi

aqciis RirebulebasTan Sesatanis ekvivalentobis sakiTxi sayuradReboa 

rogorc sawarmos dafuZnebis procesSi, aseve axali aqciebis gamoSvebisas. 

problemisadmi „mewarmeTa Sesaxeb“ kanonis Tavdapirveli midgoma evro-

pul tradicias iziarebda. Sesabamisad, aqciebis sanacvlod, sazogadoebi-

saTvis qonebis gadacema sajaroobis, arafuladi Sesatanis Rirebulebis 

Semowmebisa da maregistrirebeli organos zedamxedvelobis moTxovnebs 

eqvemdebareboda.948 garda amisa, evropuli direqtivis msgavsad,949 Seta-

nauunaro qonebad iqna miCneuli momsaxurebis gaweva da samuSaos Sesru-

leba. 

„mewarmeTa Sesaxeb“ kanonis moqmedi redaqcia arafuladi Sesatanis 

obieqtTan dakavSirebiT SezRudvebs ar awesebs.950 kanoniT, Senatani SeiZ-

leba iyos rogorc materialuri, aseve aramaterialuri qoneba, maT Soris, 

samuSaos Sesruleba an momsaxurebis gaweva.951 sxva damatebiT dazustebas 

arafuladi Senatanis sagnis Taobaze kanoni ar Seicavs. amdenad, unda viva-

raudoT, rom arafulad Sesatanad SeiZleba gamoyenebul iqnes ara marto 

Sesrulebuli, aramed samomavlo momsauxureba an samuSo; aseve, sawarmos-

Tvis qonebaSi ara mxolod sakuTrebis gadacema, aramed nebismieri ufle-

bis daTmoba; magaliTad, sawarmos qonebaSi ijaris uflebis gadacema, iseve 

rogorc nebismieri sxva valdebulebiTi Tu sanivTo uflebis miniWeba. arc 

imas aqvs mniSvneloba, Tu ramdenad aqtivirebaunariania qonebrivi obieq-

ti finansuri angariSgebis TvalzasrisiT. kanonmdeblis nebiT arafuladi 

Sesatanis mTavari maxasiaTebelia sargebeli, romelsac sawarmo gacemuli 

aqciebis sanacvlod miiRebs. 

gamocemuli aqciebisa da arafuladi Sesatanis ekvivalentobis dacvaze 

„mewarmeTa Sesaxeb“ kanoni arafers ambobs. 14.03.2008 wlis reformamde ka-

948  ix. „mewarmeTa Sesaxeb~ kanonis me-3 muxlis redaqcia 14.03.2008 cvlilebebamde (Zveli 
redaqcia). sawarmos qonebis realurad Seqmnis sxva berketebis Taobaze ix. Wanturia/
niniZe, mewarmeTa Sesaxeb kanonis komentari, me-2 gamocema, 1998, 51 et seq. 
949  evropis meore sakorporacio-samarTlebrivi direqtivis me-7 muxli.
950   rac, savaraudod, aSS-s sakorporacio samarTlis gavlenas unda mivaweroT, aseve bur-
duli, saaqcio samarTlis safuZvlebi, tomi I, 198.
951  kanoni `mewarmeTa Sesaxeb~, me-3 muxlis me-5 nawili.



kapitalis dacva saaqcio sazogadoebaSi

227

noni iTvaliswinebda arafuladi Sesatanis damoukidebeli eqspertis mier 

Semowmebas.952 Tumca xsenebuli moToxvna praqtikaSi, umTavresad, formalur 

rols asrulebda.953 araefeqtianobis erT-erTi mizezi saeqsperto daskvnis 

savaldebulo SinaarsTan dakavSrebiT kanonis TavSekaveba iyo. kerZod, da-

moukidebel eqsperts ar evaleboda qonebis Sefasebis meTodebis aRwera da 

maTi gamoyenebis marTebulobis dasabuTeba. 

aqciis gasacem RirebulebasTan Sesatanis Sesabamisobis sakiTxi, upir-

veles yovlisa, aqcionerTa Tanasworuflebianobas exeba. fuladi Sesatanis 

gadaxda, misi ekvivalentobis uzrunvelyofis mxriv, usafrTxoa. problema 

aqtualobas arafuladi qonebis Setanisas iZens. Tuki aqcioneris arafuladi 

Sesatanis ekonomikuri Rirebuleba aqciaTa gasacem fass CamorCeba, gamodis, 

rom man ufro iafad miiRo aqciebi, vidre sxva aqcionerebma. garda amisa, 

Sesatanis Rirebulebis sakiTxi mniSvnelovania korporaciis kreditorebis-

Tvis, ramdenadac sawarmos qoneba maTi moTxovnebis dakmayofilebis Ziri-

Tadi wyaroa. 

migvaCnia, rom aqciaTa pirvelad RirebulebasTan arafuladi Senatanis 

Sesabamisoba im sakiTxTa ricxvs miekuTvneba, romlebsac kanoni yuradRebas 

unda uTmobodes. samwuxarod, „mewarmeTa Sesaxeb“ kanonis moqmedi redaqcia 

am problemas dumiliT pasuxobs. miuxedavad amisa, aqciaTa RirebulebasTan 

arafuladi Sesatanis Sesabamisobis uzrunvelyofa sawarmos xelmZRvanelTa 

movaleobebs unda mivakuTvnoT. saaqcio sazogadoebis qonebis realurad Se-

qmnisTvis zrunva mmarTveli organos wevrTa gulisxmierebis valdebulebis 

Semadgeneli nawilia. SedarebisaTvis SeiZleba aSS-is delaveris Statis maga-

liTi movixmoT; DGCL § 152 mixedviT, korporaciis mier aqciebis sanacvlod 

miRebuli sargeblis Sesabamisobas diretorebi afaseben. maTi gadawyveti-

leba udavod (conclusive) miiCneva, Tuki direqtorebi avi ganzraxvis gareSe 

moqmedebdnen (in the absence of actual fraud).954 imave daskvnis saSualebas iZleva 

aSS-is modeluri sakorporacio kanonmdeblobac: RMBCA § 6.21(c) Tanaxmad, 

direqtorebi valdebulni arian, aqciaTa gamocemamde Sesatanebis adekvatu-

roba daadginon. 

952  `kanoni mewarmeTa~ Sesaxeb, me-3 muxlis me-3 nawili (Zveli redaqcia).
953  arafuladi Senatanis saeqsperto Sefasebis roli gansakuTrebiT dakninda mas Semdeg, 
rac sawarmoebi arafuladi Sesatanis Sefasebis damadasturebeli sabuTis wardgenis val-
debulebisagan ganTavisufldnen (`mewarmeTa Sesaxeb” kanonis 30.03.2007 cvlilebiT).
954  DGCL § 152, ix. Folk on Delaware General Corporation Law, 329.
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„mewarmeTa Sesaxeb“ kanonis mixedviT, valdebulebiTi (fiduciaruli) 

urTierToba sawarmosa da mis xelmZRvanelebs Soris damfuZnebelTa mier 

korporaciis Seqmnis nebis gancxadebisTanave warmoiSoba.955 miuxedavad imisa, 

rom sawarmo iuridiuli piris statuss mxolod registraciiT iZens, direq-

torsa da saaqcio sazogadoebas Soris fiduciaruli kavSiri maTi daniSvnis 

Taobaze damfuZnebelTa SeTanxmebisTanave myardeba. aRniSnuli SeTanxmeba 

samarTlebriv Zalmosilebas, rogorc wesi, wesdebis SedgeniT iZens.

xelmZRvanelTa gulisxmierebis movaleoba arafuladi Senatanis Sefase-

bisas diretorTa mixedulebis (diskreciis) arsebobasac gulisxmobs. miT 

umetes, rom „mewarmeTa Sesaxeb“ kanoni, arafuladi Senatanis Rirebulebis 

gansazRvrisas raime savaldebulo meTodis gamoyenebas ar moiTxovs. Sesa-

bamisad, aqciaTa RirebulebasTan arafuladi Sesatanis Seusabamobis faqti, 

TavisTavad, xelmZRvanelis pasuxismgeblobis safuZvels ar qmnis. keTil

sindisieri, miukerZoebeli da informirebuli direqtoris Tundac mcdari 

gadawyvetileba samarTlebriv dacvas imsaxurebs.956 xelmZRvaneli arasrul-

fasovani Senatanis gamo sawarmosTvis warmoSobili zianisaTvis mxolod ma-

Sin agebs pasuxs, Tuki man aRniSnul movaleobaTagan erT-erTi daarRvia.957 

direqtoris valdebulebis dasazusteblad isic sayuradReboa, rom arafu-

ladi Sesatanis Sefaseba misi obieqturi sabazro Rirebulebis gansazRvras 

ar gulsxmobs. direqtorma unda gadawyvitos, ramdenad gamoxatavs Sesatani 

qoneba konkretuli sawarmos aqciis Rirebulebis ekonomikur ekvivalents. 

amdenad, SesaZlebelia, rom erTsa da imave qonebas, rogorc Senatans, sxva-

dasxva sawarmosTvis gansxvavebuli sameurneo sargebeli aqvs. 

zemoTqmuli cxadyofs, rom saeqsperto daskvnasa da Sesatanis Rirebule-

bis saregistracio kontrolze uaris Tqma korporaciis kapitalis srulfa-

sovan Sevsebaze uars ar niSnavs. sawarmos pirveladi an gazrdili kapitalis 

realuri Seqmna sawarmos xelmZRvanelebis fiduciarul valebulebaTa nawi-

lad rCeba. metic, savalebulo prevenciul RinisZiebaTa gauqmebis fonze, 

direqtorTa pasuxismgebloba ufro did mniSvnelobas iZens. rogorc aR-

vniSneT, fuladi Senatanis SemTxvevaSi direqtorebis valdebulebis Sinaarsi 

955  `kanoni mewarmeTa~ Sesaxeb, me-2 muxlis me-2 nawili. sawarmosa da direqtorebs Soris 
valdebulebiTi urTierTobis arsebobaze miuTiTebs debuleba, romlis mixedviTac, reg-
istraciamde sawarmos saxeliT moqmedebaze damfuZneblebi da moqmedi pirebi (maT Soris 
xelmZRvanelebi) ageben pasuxs. 
956  ix. `mewarmeTa Sesaxeb~ kanonis me-9 muxlis me-6 nawili.
957  `mewarmeTa Sesaxeb~ kanonis me-9 muxlis me-6 nawili.
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martivia; maT korporaciisTvis daTqmuli Tanxis daTqmuli pirobebiT gada-

cema unda uzrunvelyon. fulad SesatanTan dakavSirebiT umTavresi saka-

nonmdeblo SezRudva nominaluri Rirebulebis mqone aqciebs exeba. kerZod, 

„mewarmeTa Sesaxeb“ kanoni krZalavs aqciebis pirvelad ganTavsebas nomina-

lurze dabali RirebulebiT.958 

sawarmos dafuZnebisas aqcionerebi unda SeTanxmdnen wilebis ganawile-

basa da Sesabamis SesatanTa odenobaze.959 rogorc aRvniSneT, SeTanxmebis sa-

gani SeiZleba nebismieri saxis qoneba iyos. kanoni ar akonkretebs, ramdenad 

dawvrilebiT unda aRiweros damfuZnebelTa SeTanxmebaSi aqciaTa sanacvlod 

Sesatani arafuladi obieqti. Tumca, vinaidan qoneba sawarmos sakuTreba-

Si unda gadavides, SeTanxmebis Sinaarsi, sul mcire, arafuladi Sesatanis 

obieqtis nivTieri da uflebrivi gamijvnis, anu samarTlebrivi lokaliza-

ciis moTxovnas unda akmayofilebdes.960 Sesatanis Taobaze damfuZnebelTa 

SeTanxmebam SeiZleba asaxva wesdebaSi povos. Tumca kanoni arafuladi Sesa-

tanis Sesaxeb informacias wesdebis Sinaarsis savaldebulo komponentad ar 

miiCnevs. amdenad, arafuladi Sesatanis daxasaiTebas SesaZloa yuradReba 

daeTmos aqcionerTa SeTanxmebaSi an sxva Sesabamis dokumentSi. aqcionerTa 

mier SeTanxmebuli arafuladi qonebis Rirebulebis adekvaturobis dadgena 

ki, rogorc aRvniSneT, direqtorTa movaleobaa.

„mewarmeTa Sesaxeb“ kanonis mixedviT, SesaZlebelia wesdebiT an damfuZ-

nebelTa SeTanxmebiT Senatanis ganxorcielebis vadebisa da wesis dadgena.961 

Tuki damfuZneblebma aRniSnuli ufleba ar gamoiyenes, Senatanis ganxorcie-

lebaze valdebulebis Sesrulebis zogadi principebi vrceldeba. Sesabami-

sad, saaqcio sazogadoebas nebismier dros SeuZlia, aqcionerisagan Senatanis 

ganxorcieleba moiTxovos. aqcioneri ki valdebulia, sawarmos qoneba moTxo-

vnisTanave gadasces. Tumca aqcioners SeuZlia Tavisi Senatani sazogadoebis 

moTxovnamdec ganaxorcielos.962 Tuki aqcionerebi Senatanis ganxorcielebis 

weszec ar SeTanxmebulan, igi Tavad Senatanis zogadi daniSnulebiT gani-

958  `mewarmeTa Sesaxeb~ kanonis 51-e muxlis pirveli nawilis mixedviT, nominaluri Rireb-
uleba warmoadgens wesdebiT dadgenil Rirebulebas, romelze naklebadac aqciis pirve-
ladi ganTavseba akrZalulia. vfiqrobT, debulebis miznidan gamomdinare, pirvelad gan-
Tavsebad unda ganvixiloT sakuTari aqciebis xelaxali gacemac.
959  `mewarmeTa Sesaxeb~ kanonis me-5 muxlis me-5 nawili.
960  principi gamoxatulia saqarTvelos samoqalaqo kodeqsis 147-e, 320-e da 321-e muxlebSi.
961  `mewarmeTa Sesaxeb~ kanonis me-3 muxlis me-7 nawili.
962  ix. saqarTvelos samoqalaqo kodeqsis 366-e muxli.
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sazRvreba. Senatanis ganxorcielba ki korporaciis realur mflobelobaSi 

mis gadacemas gulisxmobs.963 garda amisa, aqcionerma Senatanis valdebuleba 

sazogadoebis xelmZRvanelis mimarT unda Seasrulos. korporaciis xelmZR-

vanelebs, rogorc sawarmos sruluflebian warmomadgenlebs, Sesabamisi qo-

nebrivi obieqtis gankargvis SeuzRudavi SesaZlebloba unda mieceT.

SemoTavazebuli mosazrebebis miuxedavad, davsZenT, rom sasurvelia, ka-

noni SenatanTan dakavSirebul sakiTxebs naTlad awesrigebdes. mxolod am pi-

robiT aris SesaZlebeli, sakanonmdeblo normebis an kanonmdeblis dumilis 

gansxvavebuli interpretaciis saSualebis SezRudva da samewarmeo praqtikSi 

dabneulobis Tavidan acileba. 

II. aqcionerTa pasuxismgebloba Senatanis arasrulad 

ganxorcielebisas 

aqciaTa misaRebad daTqmuli Senatanis ganxorcieleba aqcioneris um-

Tavresi movaleobaa.964 „mewarmeTa Sesaxeb“ kanonis mixedviT, aqcionerebi, Se-

natanis srul Setanamde, sazogadoebis kreditorebis winaSe piradad ageben 

pasuxs Seutaneli Senatanis odenobiT.965 vfiqrobT, debulebis praqtikaSi ga-

moyeneba garkveul sirTuleebTan aris dakavSirebuli, vinaidan Senatanis ga-

nuxorcielebeli nawilis Sesaxeb informacia kreditorTaTvis xelmiuwvdo-

melia. savaraudod, muxlis danawesi, umTavresad, gadaxdisuunarobis etapze 

meurvis an gakotrebis mmarTvelis966 sasargeblod imoqmedebs. maT, rogorc 

sameurveo qonebis interesebis damcvelT, SeuZliaT informacia moipovon 

Seutaneli Senatanebis Taobaze da Sesabamisi moTxovnebi davalianebis mqone 

aqcionerebs warudginon. 

aRsaniSnavia muxlis sxva Taviseburebac: debulebis Tanaxmad, kreditorTa 

mimarT piradi pasuxismgebloba ekisreba aqcioners, romelsac Tavisi Sesa-

tani jer ar Seutania. amave dros, kanoni „mewarmeTa Sesaxeb~ registraciamde 

an romelime konkretul momentamde SeTanxmebuli Senatanis srul ganxor-

963  Wanturia/niniZe, mewarmeTa Sesaxeb kanonis komentari, me-3 gamocema, 2002, 47.
964  `mewarmeTa Sesaxeb~ kanonis 53-e muxlis pirveli nawili.
965  `mewarmeTa Sesaxeb~ kanonis me-3 muxlis meoTxe nawili.
966  ix. saqarTvelos `gadaxdisuunarobis saqmis warmoebis Sesaxeb~ kanonis 26-e da 37-e 
muxlebi.



kapitalis dacva saaqcio sazogadoebaSi

231

cielebas ar moiTxovs. korporaciis samarTlebrivi formis ZiriTad mim-

zidvelobas swored aqcionerTa pasuxismgeblobis SezRudva ganapirobebs. 

debulebis teqstis mixedviT ki, piradi pasuxismgeblobisagan arc is aqcio-

neria Tavisufali, romelic Senatanis ganxorcielebis Taobaze aqcionerTa 

SeTanxmebis dacviT moqmedebs. vfiqrobT, gaumarTlebelia pasuxismgeblo-

bis SezRudvis principidan gadaxveva keTilsindisieri aqcioneris sazianod, 

romelic mzadaa, rom Senatani SeTanxmebul vadebSi ganaxorcielos. 

aqcionerisaTvis kreditorTa winaSe pasuxismgeblobis dakisreba, umTa-

vresad, mizanSewonilia, Tuki aqcioneri Senatanis ganxorcielebis daTqmul 

vadas arRvevs. Tumca arapirdapiri iZulebis gamoyeneba gamarTlebulad mi-

gvaCnia im SemTxvevaSic, roca Senatanis ganxorcielebis vadebi aqcionerTa 

SeTanxmebiT gansazRvruli ar aris. kanonis msgavsi danawesi garkveulwilad 

zRudavs aqcioneris SesaZleblobas, usasrulod gaaWianuros sawarmosaTvis 

Senatanis gadacema. 

imisaTvis, rom `mewarmeTa Sesaxeb“ kanonis ganxiluli debuleba korpora-

ciis gadaxdisuunarobis dadgomamdec efeqtiani iyos, gasaTvaliswinebelia 

Sesabamisi informaciis xelmisawvdomobis sakiTxi. amis sasargeblod metyve-

lebs, ara marto kreditorTa uflebebis realuri ganxorcielebis aucile-

bloba, aramed gaumarTlebeli moTxovnisagan aqcioneris dacvac. vfiqrobT, 

mizanSewonili iqneba, Tuki sawarmos xelmZRvanelebi SenatanebTan dakav-

Sirebuli moTxovnebisa da maTi Sesrulebis Sesaxeb informacias garkveuli 

periodulobiT (yovelwiurad, sameurneo wlis bolos an sxva SualedebiT)

sawarmos aqciaTa reestrSi waradgenen. es monacemebi nebismieri dainteres-

buli pirisaTvis xelmisawvdomi unda iyos. 

`mewarmeTa Sesaxeb“ kanoni Senatanis ganxorcielebis vadis darRvevas 

aqciis dakarvis safuZvlad ganxixilavs.967 aqcioneri, romelmac Senatani 

droulad ar ganaxorciela, sazogadoebaSi ara marto kuTvnil wils (aqcias) 

kargavs, aramed nawilobriv Sesrulebuli valdebulebis Sedegebsac. kano-

nis teqsti aqciisa da Senatanis dakargvas ukavSirebs SemTxvevas, rodesac 

Senatanis ganxorcielbis vada winaswar aris gansazRvrulia. amdenad, debu-

lebis sityvasityviTi gamoyenebisas, pasuxismgeblobisagan ganTavisufle-

bulni aRmoCndebian aqcionerebi, romelTa Senatanis ganxorcielebis vadebi 

daTqmuli ar aris, maSinac ki, roca direqtorebma Senatanis ganxorcielebis 

967  „mewarmeTa Sesaxeb~ kanonis me-3 muxlis me-8 nawili.
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moTxovniT maT ukve mimarTes. Tumca debulebis mizani msgavsi ganmartebis 

utyuarobis sawinaaRmdegod metyvelebs. vfiqrobT, igi Senatanis ganxor-

cielebis valdebulebis darRvevis aRkveTas gulisxmobs. Senatanis Setanis 

valdebulebas ki arRvevs ara marto aqcioneri, romelmac daTqmul vadas 

gadaacila, aramed isic, vinc, moTxovnis miuxedavad, Senatanis ganxorcie-

lebas ayovnebs. 

aseve damabnevelia normis daTqma, romliTac dadgenili sanqcia mxolod 

maSin gamoiyeneba, `Tu wesdebiT sxva ram ar aris dadgenili~.968 dauSvebelia, 

dawesebul sanqciaze sawarmosa da keTilsindisier aqcionerTa sazianod ua-

ris Tqma wesdebiT. calkeuli aqcioneris mimarT SeRavaTis daweseba aqcio-

nerebis Tanasworuflebianobis moTxovnas ewinaaRmdegeba da maT usamarTlo 

pirvilegirebas gulisxmobs.969 vfiqrobT, kanonis debuleba – „partniori, 

romelmac ar ganaxorciela gadaxda, kargavs wils da nawilobriv Sesrule-

bul valdebulebaTa Sedegebsac, Tu wesdebiT sxva ram ar aris dadgenili~ – 

sawarmosaTvis SeuzRudav sawesdebo avtonomiis miniWebas ar gulisxmobs. 

misi marTebuli ganmartebiT, kanonis danawesi SesaZloa wesdebiT dazustdes 

an damrRvevze zemoqmedebis sxva RonisZiebebiT Seivsos. es SeiZleba iyos 

gamafrTxilebeli vadis dadgena, aradrouli gadaxdisaTvis sauravis an pir-

gasamtexlos dakisreba, gankargvis akrZalva daufaravi davalianebis piro-

bebSi, aqciis gasxvisebis akrZalva, dividendis uflebis SezRudva an SeCereba 

da sxva. 

kanoniT, aseve bundovania Seutaneli Senatanis samarTlebrivi bedic 

darRvevis Sedegad aqcioneris mier aqciis dakargvis Semdeg. sakiTxis ga-

dawyvetisas, vfiqrobT, gasaTvaliswinebelia Senatanis ganxorcielebis val-

debulebis buneba. igi pirad valdebulebaTa rigs ar miekuTvneba. valdebu-

lebis arseboba, erTi mxriv, dakavSirebulia aqciis flobasTan, meore mxriv 

ki, korporaciis kapitalis realuri Seqmnis saWiroebasTan. amdenad, aqciaze 

sakuTrebis dakargva, TavisTavad, Senatanis davalianebisagan piris ganTa-

visuflebas ar unda iwvevdes. damrRvevi aqcioneri pasuxismgebeli rCeba 

sawarmos winaSe, sanam SenatanTan dakavSirebiT sawarmos moTxovna sxvagva-

rad Sesruldeba, magaliTad, sazogadoebis mier CamorTmeul aqciaTa gasx-

visebiT an davalianebis odenobiT saaqcio kapitalis SemcirebiT. fasiani 

qaRaldebis mowesrigebuli bazris pirobebSi aqciebi SesaZloa birJaze gasx-

968  ix. iqve.
969  ix. `mewarmeTa Sesaxeb~ kanonis me-3 muxlis me-9 nawili.
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visdes. aqciis realizacia aseve SesaZlebelia auqcioniT an pirdapiri miyid-

vis gziT. rogorc aqciis xelaxali ganTavsebis, aseve saaqcio kapitalis Sem-

cirebis SemTxvevebi aqcioneris davalianebis aRmofxvras iwvevs. Sesabamisad, 

saaqcio sazogadoebis SenatanTan dakavSirebul moTxovnas samarTlebrivi 

safuZveli ecleba. gaumarTleblad gveCveneba damrRvevi aqcioneris korpo-

raciul uflebaTa gauqmebis Semdeg misgan Senatanis Tanxis moTxovna. Tumca 

dasaSvebia misTvis pasuxismgeblobis dakireba, Tuki aqcioneris moqmedebis 

gamo sazogadoebas sxva, damatebiTi ziani an xarji warmoeSva. 

amjeradac SevniSnavT, rom ganmartebis aucilebloba ar dadgeboda, ka-

noni Seutaneli Senatanis sakiTxs ufro dawvrilebiT rom awesrigebdes da 

sawesdebo Tavisuflebis sazRvrebs mkafiod adgendes. 

III. kapitalis struqtura da aqciaTa saxeebi

1. kapitalis struqtura

`mewarmeTa Sesaxeb“ kanonSi umciresi sawesdebo kapitalis gauqmebam saaq-

cio kapitalis struqturaze iqonia gavlena. kanoni 14.03.2008 wlis cvlile

bebiT amerikul models dauaxlovda (ix. `mewarmeTa Sesaxeb“ kanonis 59-e 

muxli). korporaciis wesdebiT dadgenil saaqcio kapitalis mTel dasaSveb 

odenobas `nebadarTuli aqciebi (kapitali)~ (authorized shares) ewodeba. aqcie-

bi, romelTa ganTavsebis gadawyvetileba miRebulia saerTo krebis, ufle-

bamosili organos mier (rogorc wesi, direqtorTa bordi), `gamoSvebul 

aqciebad~ miiCneva (issued shares). aqcioneris mier aqciaze uflebis mopovebis 

Semdeg aqcia `ganTavsebulad~ iTvleba (outstanding shares). nebadarTul aq

ciaTa farglebSi axali aqciebis gamoSvebis uflebamosileba SeiZleba Ta-

vad saerTo krebam ganaxorcielos an sxva organos (mag., bords) gadasces. 

ganTavsebis process ki bordi an wesdebis mier uflebamosili sxva organo 

asrulebs. 
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2. aqciaTa saxeebi

saqarTvelos sakorporacio kanonmdebloba aqciebTan dakavSirebul mra-

valferovan ufleba-movaleobebs ayalibebs. „mewarmeTa Sesaxeb“ kanonis 52-e 

muxlis mixedviT, saaqcio sazogadoebas SeuZlia gamosces Cveulebrivi an 

privilegirebuli aqciebi. kanonis ganmartebiT, Cveulebrivi aqcia xmis uf-

lebis mqone aqciaa. erTi Cveulebrivi aqcia mis mflobels saerTo krebaze 

erTi xmis uflebiT uzrunvelyofs. privilegirebuli aqcia, kanonmdeblis 

warmodgeniT, xmis uflebas ar iZleva. misi gamocemis mizani aqcionerisa-

Tvis qonebrivi upiratesobis miniWebaa. saaqcio privilegia, umTavresad, 

winaswar dadgenili ganakveTiT dividendis miRebis uflebas gulisxmobs. 

aqciis saxeebTan dakavSirebuli es wesebi deispoziciuri bunebisaa. amdenad, 

wesdebiT dasaSvebia privilegirebuli da Cveulebrivi aqciebis sxvagvari 

uflebrivi aRWurva. garda amisa, korporacias sxva saxeobis aqciaTa gamoce-

mac SeuZlia. SeiZleba iTqvas, rom aqciaTa saxeobebis CamoyalibebaSi saaqcio 

sazogadoebas sruli Tavisufleba eniWeba.970 magaliTad, mas ufleba aqvs, 

gamouSvas mravlobiTi an nawilobrivi xmis uflebis mqone aqciebi, aqciidan 

gamomdinare qonebrivi privilegia daukavSros ara marto dividends, aramed 

likvidaciis procesSi narCeni qonebis ganawilebasac, daadginos kumulaciu-

ri da arakumulaciuri sadividendo privilegiebi, aseve, dividendis gau-

cemlobis SemTxvevaSi, privilegirebuli aqciebisTvis xmis uflebis miniWeba 

da a.S. kanoni aseve uSvebs aqciis gasxvisebis sazogadoebis winaswar Tanxmo-

basTan dakavSirebas.971 

miniWebuli farTo SesaZleblobebis gamosayeneblad saaqcio uflebebisa 

da maTi Secvlis pirobebi saaqcio sazogadoebis wesdebaSi mkafiod unda 

aRiweros (`mewarmeTa Sesaxeb“ kanonis 52-e muxlis 11 naw.). dadgenili wesis 

cvlileba SeiZleba wesdebis cvlilebiTac ganxorcieldes.972 Tumca cvli-

lebis ganxorcieleba SesaZlebelia mxolod Sesabamis aqciaTa ganTavsebamde. 

msgavsi SezRudva mcire aqcionerebis samarTlebrivi da qonebrivi mdgoma-

reobis stabilurobas emsaxureba. gareSe investorma aqciis SeZenamde unda 

970  aqciaTa klasebis Taobaze vrclad ix. burduli, saaqcio samarTlis safuZvlebi, 298 et 
seq.
971  ix. `mewarmeTa Sesaxeb~ kanonis 52-e muxlis me-2 nawili. Tanxmobis gacemis wesi da pi-
robebi, maTi gamcemi organo SeiZleba wesdebiT ganisazRvros. zogadad ki, sazogadoebis 
saxeliT Tanxmobis gacemaze uflebamosil organod misi warmomadgenlobiTi organo – 
gamgeoba (direqtorati) unda miviCnioT. 
972  `mewarmeTa Sesaxeb“ kanonis 52-e muxlis 11 nawili.
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icodes, Tu ra uflebiT iqneba aRWurvili; aseve, ra pirobebSi unda moe-

lodes uflebaTa Sekvecas an gafarToebas. aqcionerTa interesebis dac-

visaken kanonmdeblis swrafva misasalmebelia, Tumca debuleba erTgvar 

sixistesac amJRavnebs. sityvasitviTi gagebiT, kanonis norma973 aqciaTa kla-

sis ufleba-movaleobebis cvlilebas maTi ganTavsebis Semdeg sruliad dauS-

veblad miiCnevs. imavdroulad, aqciebTan dakavSirebuli uflebebis stabi-

lurobis erT-erTi mizani aris aqcionerebis interesebis dacva. bunebrivia, 

aqcioneris uflebebis TviTneburi cvlileba miuRebelia, magram arc maTi 

„gaqvavebaa“ mizanSewonili. aRsaniSnavia, rom Tavad „mewarmeTa Sesaxeb“ kano-

nis zogadi nawili (me-3 muxlis 51 nawili), partniorTa xmisa da qonebrivi 

uflebebis cvlilebebTan dakavSirebiT ufro moxerxebul wess Seicavs. mis 

Tanaxmad, wesdebis cvlileba, romelic partnioris xmis, mogeba/zaralSi an 

likvidaciaSi mis qonebriv uflebebs exeba, erTxmad unda iqnes miRebuli. 

wesdeba SeiZleba gansxvavebul debulebas Seicavdes, Tuki igi partniorTa 

mier erTxmad iqna mowonebuli. vfqrobT, kanoni saaqcio sazogadoebisTvisac 

unda uSvebdes gamonakliss, Tuki aqciaTa mflobelebi TavianTi uflebebis 

cvlilebaze Tanxmobas ganacxadeben. Sesabamisad, dasaSvebi migvaCnia aqcie-

bTan dakavSirebuli uflebebis cvlileba, Tuki aqciaTa mflobelebi dageg-

mil modifikacias mxars uWeren. vfiqrobT aseve gamarTlebulia uflebebis 

Sekvecisa da gafarToebis mimarT gansxvavebuli midgoma. Tuki romelime 

saxeobis aqciebis mflobelTa uflebebi izrdeba, aucilebeli unda iyos ro-

gorc maTi, aseve danarCen aqcionerTa Tanxmobac. uflebebis SezRudvisas ki 

winadadeba Sesabamisi saxeobis aqciaTa mflobelebma unda moiwonon. orive 

SemTxvevaSi SesaZloa dadgindes Tanxmobis miReba erTxmad an kvalificiuri 

umravlesobiT.974 garda amisa, dacul unda iqnes kanonis moTxovna wesdebis 

SecvlasTan dakavSirebiT, romelic saerTo krebaze warmodgenili xmis mqone 

aqciebis 75%-ze metis gadawyvetilebas moiTxovs. 

973  `mewarmeTa Sesaxeb“ kanonis 52-e muxlis 11 nawili.
974  amasTanave, SesaZloa im aqcionerebis sasargeblod, romelTac xma dagegmili cvlile-
bis winaaRmdeg misces, sazogadoebas maTi aqciebis gamosyidva daevaloT.
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IV. aqcionerTa Tanasworuflebianobis principi da gamonaklisebi

1. moqmedi normisa da misi  

naklovanebebis SedarebiT-samarTlebrivi mimoxilva

„mewarmeTa Sesaxeb“ kanonis me-3 muxlis me-9 nawilis Tanaxmad, Tanabar 

pirobebSi aqcionerebs Tanabari ufleba-movaleobebi aqvT, Tuki kanoniT an 

sazogadoebis wesdebiT sxva ram ar aris dadgenili. imave debulebiT kanoni 

gansazRvravs, rom wesdebiT dasaSvebia aqcionerTa ufleba-movaleobebi Se-

natanebisgan damoukideblad ganisazRvros. 

Tanabar pirobebSi myof aqcionerTa Tanasworoba evropuli sakorporacio 

samarTlis principia. igi meore direqtivis 42-e muxliT aris ganmtkicebuli. 

germanul saaqcio samarTalSi ki Tanasworobis princips saaqcio kanonis 53a 

muxli adgens. aqcionerTa Tanasworobis gauqmeba an SezRudva sazogadoebis 

wesdebiT dauSvebelia. germanuli saaqcio kanoni mxolod calkeul SemTxve-

vaSi iTvaliswinebs principidan gadaxvevis SesaZleblobas, rac zogadi nor-

mis imperatiul xasiaTs ar akninebs. magaliTad, Tuki wesdebis cvlileba 

mxolod aqciaTa calkeuli klasis uflebebs zRudavs, igi saerTo krebisa 

da aqcionerTa Sesabamisi jgufis kvalificiuri umravlesobiT miRebul ga-

dawyvetilebas moiTxovs.975 saaqcio sazogadoebas aseve ufleba aqvs, moge-

bis proporciul ganawilebaze uari Tqvas da wesdebiT gansxvavebuli wesebi 

daadginos.976 germanul samarTalSi agreTve aRiarebulia Tanasworuflebia-

nobis SezRudvis SesaZlebloba aqcionerTa TanxmobiT.977 

aqcionerebis Tanasworuflebianoba arc amerikuli sakorporacio sa-

marTlisTvis aris ucxo. misi uzrunvelyofis erT-erTi instrumenti aris 

mmarTvelTa fiduciaruli movaleobebi, radganac aqciebis gamocema, zo-

gjer ki maTi uflebrivi mdgomareobis gansazRvrac, direqtorTa funqciaa. 

aqciaTa gamoSveba samewarmeo gadawyvetilebaTa (business judgement) ricxvs 

ganekuTvneba. amdenad, direqtorTa bordis gadawyvetileba marTebulobis 

prezumfciiT aris daculi. samarTlianad miiCneva, rom damoukidebeli da 

miukerZoebeli direqtorebi aqcionerTa Tanasworuflebianobas, TviTnebu-

975  ix. AktG § 179 Abs. 3. 
976  AktG § 60 Abs. 3.
977  Lutter/Zöllner, KK AktG, § 53a Rn 29; Henze/Notz, Großkomm. AktG, § 53a, Rn 93; Hüffer, AktG, § 53a, Rn 
5; Bungeroth, MüKo AktG, § 53a, Rn. 17; ix. aseve Henn, Die Gleichbehandlung der Aktionäre in Theorie und 
Praxis, AG 1985, 240 et seq.
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rad ar gadauxveven, ris gamoc maTi gadawyvetileba sasamarTlo gadasinjvas 

ar eqvemdebareba.

aSS-is sasamarTlo praqtikiT aqcionerTa Tanasworuflebianoba (equal 

treatment) bordisa da gavleniani aqcioneris (controlling shareholder) keTilsin-

disierebis (fairness) standartsac ukavSirdeba.978 direqtorebisa da gavle-

niani aqcioneris keTilsindisierebis erT-erTi sazomi ki aris aqcionerTa 

Tanasworobis dacva.979 magaliTad, masaCusetsis Statis umaRlesma sasamarT-

lom Rodd v. Donahue-is saqmeSi980 keTilsindisierebis valdebuleba darRveu-

lad CaTvala sawarmos mier mxolod erTi (dominanti) aqcionerisgan aqciaTa 

gamosyidvis gamo. sasamarTlom miiCnia, rom umciresobaSi myof aqcionereb-

sac unda miscemodaT SesaZlebloba, sawarmosaTvis imave pirobebiT mieyidaT 

aqciebi. aqcionerTa Tanasworoba maSinac irRveva, roca ufaso aqciebis an 

saaqcio ofciebis ganawilebiT Tanabar pirobebSi myof aqcionerTa mxolod 

nawili sargeblobs. Tumca Nixon v. Blackwell-is saqmeze delaveris umaRlesi sa-

samarTlos mosazrebiT,981 keTilsindisierebis principis dacva yovelTvis ar 

moiTxovs aqcionerTaTvis Tanabari SesaZleblobebis miniWebas.982 sasamarT-

los azriT, direqtorTa bordis an gavleniani aqcionerebis gadawyvetileba 

am SemTxvevaSic business judgement rules-s eqvemdebareba. xolo Tuki mopasuxe 

garigebis orive mxares dgas, man sasamarTlos Tavisi keTilsindisiereba 

unda daumtkicos. keTilsindisierebis moqmedebis winapirobad sasamarTlom 

direqtorebis moqmedebis samewarmeo mizani (business purpose) daasaxela. sasa-

marTlos azriT, Tuki bordis moqmedebas samewarmeo axsna moeZebneba, aqcio-

nerTa Tanasworobis ugulebelyofa arakeTilsindisierebad ar unda aqnes 

ganxiluli. gacilebiT mkacr midgomas dauWira mxari kaliforniis umaR-

lesma sasamarTlom Jones v. H.R Ahmanson & Co.-is983 saqmeze. gadawyvetilebiT, 

umravlesobis mier umciresobaSi myof aqcionerTa Tanaswor uflebaTa pati-

viscema savaldebulod miiCnia. sasamarTlo Tanasworuflebianobis princi-

978  mimoxilva ix. Cox, Equal Treatment for Shareholders: An Essay, 19 Cardozo Law Review, 615 et seq. 
(1997). 
979  Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 593 (Del. Ch. 1986) romlis Tanaxmadac, direq-
torebi da dominanti aqcionerebi (controlling shareholders) aqcionerebs keTilsindisierad 
(fairly) unda epyrobodnen. 
980  328 N.E. 2d 505 (Mass. 1975).
981  626 A.2d 1366 (Del. 1993).
982  ix. aseve Easterbrook/Fischel, The Economic Structure of Corporate Law, 110.
983  460 P. 2d 464 (Cal. 1969).
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pidan gadaxvevas mxolod samewarmeo aucileblobis (compelling business reason) 

SemTxvevaSi miiCnevs dasaSvebad.

amerikuli sakorporacio kanonmdebloba aqcionerTa Tanasworobas zogad 

imperatiul principad ar ganixilavs, Tumca celkeul SemTxvevaSi adgens 

Tanasworobis uzrunvelsayofad RonisZiebebs. magaliTad, RMBCA calkeuli 

klasis aqcionerTa sagangebo gadawyvetilebas moiTxovs, Tuki korporaciis 

wesdebis cvlileba maT uflebebze gavlenas axdens.984 modeluri aqti aseve 

iTxovs erTi saxeobis aqciaTagan gamomdinare uflebebis, privilegiebisa da 

SezRudvebis identurobas. aqcionerTa uflebebis dacvas emsaxureba aqtis 

moTxovnac, rom aqciebis klasebs Soris uflebrivi Taviseburebebi wesdebiT 

unda iqnes dadgenili aqciaTa gamoSvebamde.985

SeiZleba davaskvnaT, rom aqcionereTa Tanasworuflebianobas, rogorc 

korporaciuli samarTlis saxelmZRvanelo princips, aRiarebs evropulic 

da amerikuli sakorporacio samarTalic. 

ukve aRvniSneT, rom „mewarmeTa Sesaxeb“ kanonis me-3 muxlis me-9 nawi-

liT Camoyalibebuli normis mixedviT, aqcionerTa Tanasworobidan gadaxve-

va SeiZleba rogorc kanoniT, aseve wesebiT. Tumca sawesdebo Tavisufleba 

yovlismomcveli ar aris. baTilia korporaciis wesdebis debuleba, romelic 

aqcionerTa Tanasworuflebianobas zogadad auqmebs. wesdebismieri SezRud-

va dasaSvebia mxolod calkeul uflebasTan dakavSirebiT, rasac ganxiluli 

muxlis meore winadadebac cxadyofs. kanoniTac mxolod konkretul SemTxve-

vaSi daiSveba aqcionerTa araTanabar pirobebSi Cayeneba. kanonmdeblis mier 

aqcionerTa uflebrivi Tanasworobis mniSvnelobis aRiareba TavisTavad niS-

navs, rom sxva normiT misi sruli gauqmeba dauSvebelia. 

ganxilul debulebasTan erTad, „mewarmeTa Sesaxeb“ kanoni aqcionerTa 

Tanasworobis mniSvnelobas sxvagvaradac usvams xazs. magaliTad, 52-e muxlis 

pirveli nawilis moTxovniT, erTi klasis aqciebi maT mflobelebs Tanabari 

uflebebiT uzrunvelyofs. ufleba-movalobebi, romelbic celkeuli kla-

sis aqciebidan gamomdinareobs, cvllebisagan daculia „mewarmeTa Sesaxeb“ 

kanonis 52-e muxlis 11 nawilis ZaliT (ix. zemoT). dividendis ganawilebisas 

aqcionerTa Tanasworobis dacvas iTvaliswinebs 53-e muxlis me-2 nawilic, 

romlis mixedviT, aqcionerTa wili mogebaSi maTi aqciebis odenobiTa da 

984  ix. RMBCA § 10.4.
985  RMBCA § 6.01(a).
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klasiT ganisazRvreba. salikvidacio narCenTan dakavSirebiT msgavs debule-

bas Seicavs kanonis me-14 muxlis me-10 nawili. wesdebiT miTiTebuli qone-

brivi uflebebis sxvagvarad gansazRvra SesaZlebelia mxolod aqciebis gan-

Tavsebamde (52-e muxlis 11). 

2. aqcionerTa Tanasworuflebianobis  

sakanonmdeblo mowesrigebis srulyofis Sesaxeb 

wesdebaSi aqciaTa klasebs Soris gansxvavebas iseTi fundamenturi ufle-

bebi ganapirobebs, rogorebicaa xmis, dividendis an/da salikvidacio nar-

Cenis miReba. wesdebam SesaZloa aqciaTa saxeobebs Soris gamijvna mxolod 

erT an ramdenime niSan-Tvisebas daukavSiros an mxolod erTi saxis aqciebi 

gamosces. Tanasworuflebianoba ki SesaZloa aqtualuri gaxdes mraval sxva 

SemTxvevaSic. magaliTad: axali aqciebis upirates SesyidvasTan dakavSirebiT, 

ufaso aqciebis ganawilebisas, sawarmos mier sakuTari aqciebis gamosyidvi-

sas, aqciebSi konvertirebadi an sxva fasiani qaRaldebis, saaqcio ofciebis 

gacemisas da sxva SemTxvevebSi. saaqcio sazogadoebis wesdebiT SeuZlebelia 

yvela mosalodneli samomavlo SemTxvevis amomwuravi mowesrigeba. amdenad, 

SeiZleba iTqvas, rom xSirad saqme exeba ara zogad, aramed Tanasworobis 

situaciur problemas, romelsac „mewarmeTa Sesaxeb“ kanoni arasakmarisad 

awesrigebs.986 moqmedi danawesiT, wesdebisa da kanonis dumilis SemTxveva-

Si aqcionerTa Tanasworuflebianobis darRveva dauSvebelia. mimaCnia, rom 

Tanasworobis SezRudva dasaSvebi unda iyos ara mxolod kanoniT an wes-

debiT, aramed, mniSvnelovani safuZvlis arsebobisas, konkretuli sameurneo 

RonisZiebis farglebSic. sakiTxTan dakavSirebiT delaveris sasamarTlom 

mxari dauWira e.w. racionaluri samewarmeo miznis (rational business puropose) 

doqtrinas, romelic aqcionerTa Tanasworobis darRvevisaTvis sakmaod da-

bal zRvars awesebs. iSviaTia SemTxvevebi, roca gavleniani aqcioneris an 

bordis mier aqcionerTa Tanasworobis darRveva yovelgvar racionalur 

samewarmeo mizans moklebulia. amdenad, qarTuli sakorporacio samarTlis 

mier aRniSnuli doqtrinis gaziareba gamarTlebuli ar iqneba. aqcionerTa 

986  „mewarmeTa Sesaxeb~ kanonis Tavdapirveli redaqciiT Tanasworuflebianobis principi-
dan gadaxveva daiSveboda „sazogadoebis interesebidan gamomdinare“ (ix. `mewarmeTa Ses-
axeb” kanonis 3.8-e muxlis Zveli redaqcia, mimoxilva Wanturia/niniZe, mewarmeTa Sesaxeb 
kanonis komentari, me-2 gamoc., 70, 71). 
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uflebebis SezRudvis ufro gonivrul gamarTlebad korporaciis upiratesi 

interesis arseboba gvesaxeba. „mewarmeTa Sesaxeb~ kanonis me-3 muxlis me-9 

nawilis Camoyalibeba SesaZlebelia Semdegi saxiT:

„aqcionerebi Tanabar pirobebSi Tanabari uflebebiT sargebloben (aq-

cionerTa Tansaworuflebianoba). am wesidan gamonaklisi daiSveba, Tuki ga-

Tvaliswinebulia kanoniT, aqciaTa ganTavsebamde wesdebiT, sxva SemTxvevaSi 

ki gamarTlebulia sazogadoebis upiratesi interesiT. wesdebiT SesaZlebe-

lia aqcionerTa Senatanebisgan damoukideblad ganisazRvros maTi gansxva-

vebuli ufleba-movaleobebi.~ 

aseTi formulireba sawarmos (mis xelmZRvanelebsa da aqcionerebs) moq-

medebis sakmaris Tavisuflebas utovebs. Tuki Tanasworobis principis darR-

vevis SemTxvevebi wesdebiT an kanoniT gaTvaliswinebuli ar aris, igi gamarT-

lebas moiTxovs, Tumca es aros gadawyvetilebis arsebiTi da ara formaluri 

moTxovna. Sesabamisad, konkretuli sakorporacio RonisZiebis farglebSi 

Tanasworobis principidan gadaxveva sagangebo dasabuTebas ar moiTxovs. 

misi saWiroeba praqtikaSi mxolod samarTlebrivi davis dros warmoiSoba. 

mtkicebis tvirTi sawarmosa da maT xelmZRvanelebs ekisrebaT.

SemoTavazebuli formula – ̀ gamarTlebulia sazogadoebis upiratesi in-

teresiT~ – damokidebulia konkretul garemoebaTa Sefasebaze da sawarmos 

moqmedebis winaswar dadgenili wesi ar aris. sxvadasxva garemoebaSi sawar-

mos gadawyvetileba SeiZleba sruliad gansxvavebuli mizezebiT iyos ganpi-

robebuli. amitom kanonmdeblisTvis mZime tvirTi iqneboda sagamonakliso 

Semadgenlobis amomwuravi CamoTvla. sawarmos moqmedebis Sefasebisas sasa-

marTlom unda gaarkvios, arsebobda Tu ara sazogadoebisaTvis gonivruli 

samewarmeo mizani („interesi“), romelic Tanasworobis principidan gadaxve-

vas daedo safuZvlad (mag., axali investoris mozidva). aseve unda dadgindes, 

ramdenad mizanSewonili (anu „upiratesi“) iyo mis misaRwevad Tanasworobis 

principis darRveva, e.i. xom ar arsebobda misi ekvivalenturi alternativa. 

vfiqrobT, SemoTavazebuli midgoma ufro moqmnialia, vidre kaliforniis 

umaRlesi sasamarTlos mier Jones v. H.R Ahmanson & Co.-is saqmeze SemuSave-

buli aucilebeli samewarmeo mizezis doqtrina. aucilebeli samewarmeo 

mizezi aqcionerTa Tanasworobis darRvevas mxolod maSin uSvebs, roca igi 

korporaciis sasicocxlo interesis ganxorcielebisTvis aris aucilebeli. 

sazogadoebis upiratesi interesis SemTxvevaSi ki SezRudva korporaciis 

samewarmeo miznis misaRwevad mxolod optimaluri SesaZlebloba unda iyos. 
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V. dominanti aqcioneris valdebulebebi 

1. mewarmeTa Sesaxeb kanonis moqmedi wesi 

aqcionerTa Tanasworuflebianobis darRvevas, umTavresad, umciresobaSi 

myofi aqcionerebis interesi ewireba. mcire aqcionerebisa da sawarmos sa-

zianod Zalauflebis gamoyenebis problema mniSvnelovania gabatonebul da 

daqvemdebarebul sawarmoTa urTierTobis konteqstSic. `mewarmeTa Sesaxeb~ 

kanoni aqcioneris mier xmis uflebis sakuTar interesebSi gamoyenebas zoga-

dad dasaSvebad miiCnevs.987 Tumca kanonmdebeli dominanti aqcioneris mier 

sakuTari gavleniT borotad sargeblobas sagangebo yuradRebas uTmobs. ka-

nonis gagebiT, dominanturi mdgomareoba niSnavs aqcioneris an aqcionerTa 

jgufis praqtikul SesaZleblobas gadamwyveti gavlena moaxdinon saaqcio 

sazogadoebis saerTo krebis kenWisyris Sedegebze. praqtikuli SesaZleblo-

bis xazgasma niSnavs, rom dominantad SesaZloa miCneul iqnes aqcioneri an 

aqcionerTa jgufi, romelic xmis uflebis mqone aqciebis umravlesobas ar 

flobs. meore mxriv, dominantobis gansazRvrisaTvis mxolod aseT aqciaTa 

umravlesobis floba sakmarisi ar aris. Tuki dominanti aqcioneri Tavis 

mdgomareobas saaqcio sazogadoebis sazianod gamoiyenebs, mas evaleba, da-

narCen aqcionerebs Sesabamisi kompensacia gadauxados (`mewarmeTa Sesaxeb” 

kanonis 53-e muxlis me-4 nawili). 

debulebiT dadgenili aqcionerTa kompensaciis samarTlebrivi Sinaarsi 

bundovania. sanqciis gamoyenebis winapirobas qmnis sazogadoebisaTvis miyene-

buli ziani, romelic dominanti aqcioneris mier gavlenis ganzrax borotad 

gamoyenebas ukavSirdeba. kompensaciis moTxovnis ufleba ki mxolod aqcio-

ners ekuTvnis. garda amisa, gaurkvevelia, ris safuZvelze dgindeba kom-

pensaciis odenoba. Tuki davuSvebT, rom kompensaciis sidide sawarmosTvis 

miyenebuli zianiT ganisazRvreba, ratom dums kanoni sawarmosTvis zianis 

anazRaurebis Taobaze. SeiZleba vivaraudoT, rom aqcionerTa kompensacia 

mxolod im danaklisidan iangariSeba, romelic aqcionerebs, korporacii-

saTvis miyenebuli zianidan gamomdinare, miadgaT. magaliTad, zianis gamo 

maT ufro naklebi dividendi miiRes, vidre misi ararsebobis SemTxvevaSi 

miiRebdnen. Tumca dazaralebuli sazogadoebis zianis anazRaurebis moTxo-

vnis gauTvaliswineblobas aseTi interpretaciac ar amarTlebs. msgavsi bun-

dovanebis fonze kanonmdeblis ganzraxvac rTuli dasadgenia. niSnavs Tu 

987  ix. `mewarmeTa Sesaxeb~ kanonis 53-e muxlis me-4 nawili.
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ara kanonis TavSekavebuloba imas, rom dominanti aqcioneris mier sawarmos 

sazianod gavlenis gamoyeneba zogadad dasaSvebia? qmedebis samarTlebrivi 

Sedegi ki umciresobaSi myofi aqcionerebis arapirdapiri zianis kompensa-

ciiT amoiwureba. 

aseve sakamaToa dominanti aqcioneris gavlenis mxolod ganzrax borotad 

gamoyenebis xazgasma. 

dominanti aqcioneris cnebac aradamakmayofileblad aris Camoyalibe-

buli. kerZod, igi mxolod saerTo krebis mier gadawyvetilebis miRebis 

procesze gavlenis SesaZleblobaze amaxvilebs yuradRebas. saaqcio sazoga-

doebis xelmZRvanelobas direqtorebi damoukideblad axorcieleben. mTel 

rig mniSvnelovan sameurneo garigebaze ki aucilebelia sameTvalyureo 

sabWos Tanxmoba. aqcionerTa kreba, rogorc wesi, sawarmos menejmentSi ar 

monawileobs. Sesabamisad, pasuxismgeblobisagan gaTavisuflebulia aqcio-

neri, romelsac saerTo krebis kenWisyraze gadamwyveti gavlenis moxdena ar 

SeuZlia, magram warmomadgenelTa umravlesoba mmarTvel da sazedamxedvelo 

organoebSi misi interesebis ganmaxorcielebelia. amdenad, gadawyvetileba-

Ta umravlesoba, romelic SesaZloa aqcioneris gavleniT iqnes miRebuli da 

sawarmosTvis saziano aRmoCndes, debulebis sanqcias ar daeqvemdebareba.

2. sakanonmdeblo normis daxvewis Sesaxeb

aqciidan gamomdinare uflebebi misi, rogorc qonebis, niSan-Tvisebaa, 

romelic aqciis SeZenis mTavari motivia. miuxedavad imisa, rom aqcionerTa 

da saaqcio sazogadoebis interesebi xSirad erTmaneTs emTxveva, magram es 

sworedac rom interesTa dmTxvevaa da ara maTi identuroba. saerTod, yvela 

aqcioneri uflebamosilia mxolod Tavisi interesiT ixelmZRvanelos. zoga-

di zRvari, romelic sawarmosa da danarCeni aqcionerebis interesTa mimarT 

aqcioneris damokidebulebas unda gansazRvravdes, ganzrax zianis miyenebis 

dauSveblobaa. Tumca dominanti aqcioneris arsebobis SemTxvevaSi gansxvave-

buli midgoma aucilebelia. mcire aqcionerTa moqmedeba e.w. racionaluri 

apaTiiT xasiaTdeba, rasac maTi organizaciuli uZlureba ganapirobebs. ma-

Tgan gansxvavebiT, sawarmos marTvaze gadamwyveti gavlenis moxdenis SesaZ-
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lebloba da interesi dominanti aqcioneris maxasiaTebelia. amdenad, misi 

moqmedeba sazogadoebisa da danarCeni aqcionerebis mimarT keTilsindisie-

rebis movaleobas unda daemorCilos. aRniSnuli moTxovna zogadi principis 

korporaciul-samarTlebriv xazgasmas warmoadgens da dominanti aqcioneris 

gansakuTrebuli Zalmosilebidan gamomdinareobs. 

swored, sawarmos marTvaze gadamwyveti gavlenis moxdena unda iyos domi-

nanti aqcioneris cnebisa da misi pasuxismgeblobis ganmsazRvreli. gavle-

na SeiZleba gamoixatos sazogadoebis saxeliT gadawyvetilebebis mRebaze 

zemoqmedebis saSualebiT da ara mxolod saerTo krebaze gadamwyveti xmis 

kontroliT. amas adasturebs saqarTvelos `fasiani qaRaldebis bazris Se-

saxeb kanonSi~ gamoyenebuli kontrolis cnebac (me-2 muxlis me-20 nawili). 

miTiTebul muxlSi kontroli ganmartebulia, rogorc `viTareba, rodesac 

piri an urTierTdakavSirebul pirTa wre sawarmoSi flobs xmebis 10%-ze 

mets an sxvagvarad SeuZlia gaakontrolos sawarmo~. imaveze metyvelebs 

makontrolebeli aqcioneris (controlling shareholder) ganmarteba, romelsac ALI 

Principles of Corporate Governance gvTavazobs. principebis 1.10(a) muxlis mixed-

viT, makontrolebel aqcionerad miiCneva piri, romelic Tavad erT an ramde-

nime pirTan SeTanxmebiT flobs da SeuZlia, xmis uflebis mqone gamoSvebuli 

fasiani qaRaldebis 50%-ze meti gamoiyenos an gadamwyvet gavlenas (exercises 

a controlling influence) sxvagvarad axorcielebs korporaciis marTvaze, strate-

giaze an calkeul garigebasa Tu qmedebaze, gamomdinare misi, rogorc aqcio-

neris, mdgomareobidan.988 delaveris sakorporacio samarTalSi kontroli 

ganmartebulia piris SesaZleblobad, sawarmos menejmenti da strategia 

pirdapir an arapirdapir warmarTos, rogorc xmis uflebis mqone aqciebis 

mesakuTrem xelSekrulebis safuZvelze an sxvagvarad.989

konsolidirebuli angariSgebis Sesaxeb direqtivis § 1(1) gabatonebuli 

sawarmos ganmartebisas, xmaTa umravlesobis kontrolTan erTad, gamoyofs 

aqcioneris SesaZleblobas, daniSnos da gamoiwvios saaqcio sazogadoebis 

xelmZRvanel organoTa umravlesoba; aseve, xelSekrulebis an wesdebis sa-

fuZvelze korporaciaze dominanturi gavlena moaxdinos. imave xedvas izia-

988  ALI Principles of Corporate Governance § 1.10 (b)-is mixedviT, Tuki piri xmis uflebis mqone 
aqciebis 25%-ze mets flobs, ivaraudeba, rom igi makontrolebeli aqcioneria; sxva Sem-
TxvevaSi ki makontrolebeli aqcioneri ar aris.
989  DGCL 203 (c) 4. “possesion, directly or indirectly, of the power to direct or cause the direction of the man-
agement and policies of a person, whether through the ownership of voting stock, by contract or otherwise”.
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rebs meore direqtivis § 24a (3).990 kontrolis Sesaxeb evropuli samarTlis 

cneba, ZiriTadad, gabatonebuli sawarmos mier konsolidirebuli angariSge-

bis wardgenis valdebulebas ukavSirdeba.991 dominanturi gavlenis (kontro-

lis) cnebis Semofargvla sawarmo-aqcioneris organizaciuli da saxelSekru-

lebo (da ara faqtobrivi) ZalmosilebiT, vfiqrobT, amiT aixsneba.

`mewarmeTa Sesaxeb~ kanonSi aqcionerebisTvis kompensaciis gadaxdis val-

debuleba sakoncerno samarTlidan SemorCenili fragmentia. koncernis sa-

marTals `mewarmeTa Sesaxeb~ kanonis Tavdapirveli redaqciis me-17 muxli 

awesrigebda, romelic germanuli tradiciis gavleniT iqna SemoRebuli.992 

Tumca kanonis 1999 wlis ivnisisa da 2008 wlis martis cvlilebebiT igi, 

rogorc calke samarTlebrivi instituti, arsebiTad gauqmda. kanonis Ta-

vdapirveli redaqciis 17.3 muxlis b) puqti ZiriTad sawarmos avalebs araZi-

riTadi sawarmos qonebrivi danaklisebis anazRaurebas, romlebic ZiriTadi 

sawarmos saqmianobidan warmoiSva. garda amisa, ZiriTadi sawarmo valdebu-

lia, gareSe aqcionerebisaTvis Sesabamisi kompensacia gadaixados. koncernis 

mTavari sawarmos movaleobaTa sistemas `mewarmeTa Sesaxeb~ kanonis dRevan-

deli teqsti aRar iziarebs. amitom moqmedi redaqciis 53.4 muxlSi konte-

qsts moklebuli Zveli debulebis gadmoReba normas damabnevels xdis.

germanul koncernul samarTalSi erTi sawarmos meoreze batonobas 

sakoncerno samarTali (Konzernrecht) awesrigebs.993 erTi sawarmos meoreze da-

mokidebuleba SeiZleba gaTvaliswinebul iqnes sawarmoTa Soris dadebuli 

werilobiTi xelSekrulebiT (xelSekruleba damokidebulebis Sesaxeb – 

Beherrschungsvertrag994). igi damokidebuli sawarmos mmarTvelobiTi sadaveebis 

990  ix. aseve Konzernrecht für Europa, Forum Europaeum Konzernrecht, ZGR 1998, 672, 696; Windbichler, 
“Corporate Group Law for Europe”: Comments on the Forum Europaeum’s Principles and proposals for a Eu-
ropean Corporate Group Law, EBOR 1 (2000), 265, 268 et seq.
991  ix. aseve IAS 27 (konsolidirebuli da wliuri finansuri angariSebi), romlis me-13 mux-
li kontrolis cnebas gansazRvravs.
992   ix. `mewarmeTa Sesaxeb~ kanonis me-17 muxlis Tavdapirveli redaqcia. mimoxilva Wantu-
ria/niniZe, mewarmeTa Sesaxeb kanonis komentari, me-2 gamoc., 218 et seq.
993  germanuli koncernis samarTlis (Konzernrecht) ZiriTad maxasiaTebelTa mimoxilva ix. 
Hopt, Gemeinsame Grundsätze der Corporate Governance in Europa? Überlegungen zum Einfluß der Wert-
papiermärkte auf Unternehmen und ihre Regulierung und zum Zusammenwachsen von common law und 
civil law im Gesellschafts- und Kapitalmarktrecht, ZGR 2000, 779, 807 et seq.; evropuli sakoncerno sa-
marTlis status quo-sa da perspeqtivebis Sesaxeb Hopt, Konzernrecht: Die europäische Perspektive, 
ZHR 2007, 199 et seq.
994  AktG § 291 I.



kapitalis dacva saaqcio sazogadoebaSi

245

gabatonebuli sawarmos xelSi gadacemas gulisxmobs.995 damokidebuleba moi-

cavs gabatonebuli sawarmos uflebas, daqvemdebarebul sawarmos misTvis 

araxelsayreli miTiTebebi misces.996 gabatonebuli sawarmos saziano zemo-

qmedeba gawonasworebulia misi valdebulebiT, daqvemdebarebuli sawarmos 

wliuri zarali aanazRauros.997 aseve, gareSe aqcionerebs saTanado kompensa-

cia gadauxados.998 kompensaciis odenoba dgindeba xelSekrulebis dadebamde 

sawarmos mogebianobis safuZvelze daangariSgebuli savaraudo gasanawi-

lebeli mogebis mixedviT.999 gareSe aqcionerebs ufleba aqvT, gabatonebul 

sawarmos maTi aqciebis gamosyidva mosTxovon.1000 koncernis meore saxeobas 

e.w. faqtobrivi koncerni ewodeba. misi maxasiaTebeli koncernis sawarmoTa 

Soris saxelSekrulebo urTierTobis ararsebobaa. gabatonebuli sawarmos 

mier daqvemdebarebul sawarmos saqmianobaze saziano zegavlena daSvebulia 

faqtobrivi koncernis farglebSic, Tuki ziani Sesabamisi sameurneo wlis 

bolomde srulad iqneba anazRaurebuli.1001 

germanuli saaqcio samarTlis gavlenas unda mivaweroT 53.4 muxlSi do-

minanti aqcioneris ganzraxvis xazgasma. germanuli saaqcio kanonis (AktG) 

§ 117 I zianis anazRaurebis valdebulebas akisrebs pirs, romelic: `sawar-

moze gavlenis ganzrax gamoyenebiT, sazogadoebis direqtors, sameTvaly-

ureo sabWos wevrs, prokurists an savaWro warmomadgenels sazogadoebis an 

misi aqcionerebis saziano qmedebisTvis ganawyobs~ (...dazu bestimmt, zum Scha-

den der Gesellschaft oder ihrer Aktionäre zu handeln).1002 pasuxismgebloba ganzraxvas 

efuZneba, radgan mas nebismieri piri SeiZleba daeqvemdebaros, maT Soris, 

araaqcioneric. gareSe pirebs saaqcio sazogadeobisa da misi aqcionerebis 

interesTa mimarT gansakuTrebuli gulisyuris gamoCena ar moeTxovebaT. 

amitom gaufrTxileblobiT moqmedebisaTvis maTTvis pasuxismgeblobis da-

995   xlSekruleba mowonebul unda iqnes TiToeuli monawile saaqcio sazogadoebis saerTo 
krebis kvalificiuri umravlesobiT. xelSekrulebis namdvilobisTvis aucilebelia misi 
samewarmeo reestrSi registraciac (ix. AktG §§ 293 II, 294).
996  AktG § 308 I.
997  AktG § 302 I.
998  AktG § 304 I.
999  AktG § 304 II.
1000  AktG § 305. 
1001  AktG § 311 I.
1002  germanuli saaqcio kanonis debulebebis mixedviT, solidarulad ageben pasuxs ro-
gorc saziano qmedebis Camdeni direqtorebi da sameTvalyureo sabWos wevrebi, Tuki maT 
TavianTi valdebuleba daarRvies, aseve piri, romelmac sazogadoebisTvis saziano qmede-
bebis Sedegad sargebeli miiRo (ix. AktG § 117, I, II, III).
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kisreba mizanSeuwonlad iqna miCneuli.1003 ganxiluli normisgan gansxvavebiT, 

`mewarmeTa Sesaxeb~ kanonis 53.4 muxli exeba dominanti aqcioneris pasuximge-

blobas, romelsac sawarmosa da aqcionerebisadmi keTilsindisieri damoki-

debulebis valdebuleba akisria. amitomac amjerad ganzrax miyenebuli zia-

nisTvis pasuxismgeblobis mxolod kompensaciiT amowurva gaumarTlebelia. 

amerikul samarTalSi aRiarebulia gabatonebuli kompaniis (parent com-

pany) fiduciaruli valdebulebebi damokidebuli sawarmosa da aqcionerTa 

umciresobis mimarT.1004 gabatonebul, Svilobil (parent-subsidiary) da umra-

vlesoba_umciresobas Soris damokidebulebis umTavres principad samarT-

lianoba (fairnees) miiCneva. Tumca davas samarTlianobis Sinaarsi da misi 

damtkicebis tvirTis sakiTxi iwvevs. delaveris sasamarTlo praqtikaSi am 

mxriv SeiZleba ori mTavari tendencia gamovyoT. pirveli maTgani (Sinclair Oil 

Corp v. Levien1005) gabatonebuli sawarmos moqmedebis mimarT business judgemet 

rules-s iyenebs. mis ukusagdebad mosarCeles moeTxoveba, daamtkicos, rom: (I) 

gabatonebuli kompania sadavo garigebis orive mxares dgas (self-dealing - when a 

parent on both isdes of a transaction), (II) damokidebuli korporaca misi miTiTebiT 

moqmedebda da (III) am moqmedebiT qonebrivi sargebeli mxolod gabatonebul-

ma sawarmom miiRo korporaciis mcire aqcionerebis dazaralebis xarjze.1006 

Tuki es garemoeba damtkicebulia, mopasuxis valia, rom cxadyos damoki-

debuli korporaciisa da misi aqcionerebis interesebisadmi samarTliani 

damokidebuleba.1007 Tuki mosarCele business judgment rule-is uaryofas ver 

SeZlebs, mopasuxe mxaris (rogorc wesi, gabatonebuli sawarmos bordis) moq-

medeba kanonierad miiCneva. delaveris umaRlesma sasamarTlom Weinberger v. 

1003  Bezzenberger, Das Kapital der Aktiengesellschaft, 301, 302.
1004  Getty Oil Co. v. Skelly Oil Co., 267 A.2d 883, 886 (Del. 1970); TemasTan dakavSirebiT aseve ix. Cor-
porate Fiduciary Doctrine in the Context of Parent-Subsidiary Relations, 74 The Yale Law Journal, 338 et seq. 
(1964); Art, Shareholders Rights and Remedies in Close Corporations: Oppression, Fiduciary Duties, and Rea-
sonable Expectations, 28 Journal of Corporation Law, 371 et seq. (2003); Feirstein, Parents and Subsidiaries 
in Delaware: A Dysfunctional Standard, 2 NYU Journal of Law and Business, 479 et seq. (2006); M.B.G., The 
Fiduciary Duty of Parent to Subsidiary Corporation, 57 Virginia Law Review, 1223 et seq. (1971); Dettling, Die 
Entstehungsgeschichte des Konzernrechts im Aktiengesetz von 1965, 1997, 15 et seq.; Wälde, Parent-Subsid-
iary Relations in the Integrated Corporate System: A Comparison of American and German Law, 9 Journal of 
International Law and Economics, 455 et seq. (1978); Gilson/Gordon, Controlling Controlling Shareholders, 
152 University of Pennsylvania Law Review, 785 et seq. (2003) 
1005  280 A.2d 717 (Del. 1971).
1006  280 A.2d 717, 720 (Del. 1971).
1007  gabatonebuli sawarmos qmedebebs sasamarTlo fair dealing da fair price testebis meSveo-
biT afasebs. pirveli maTgani garigebis SeTanxmebisa da ganxorcielebis dros samarTlian 
mopyrobas gulisxmobs. meore ki Tavad garigebis pirobebis samarTlianobas usvams xazs. 
ix. Weinberger v. UOP, Inc., 457 A.2d 705, 711 (Del. 1983) 
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UOP, Inc.-is saqmeze gansxvavebul midgomas dauWira mxari.1008 igi ar moiTxovs, 

samarTlianobis standartis gamosayeneblad umciresobaSi myof aqcionerTa 

xarjze mopasuxis (gabatonebuli sawarmos) mier sargeblis miRebas. gabato-

nebuli sawarmos TviTkontragireba sakmarisia imisaTvis, rom sadavo garige-

bis samarTlianobis damtkiceba Tavidanve mopasuxes daekisros. 

`mewarmeTa Sesaxeb~ kanonSi dominanti aqcioneris pasuxismgeblobis sa-

marTlebrivi safuZvlis dasaxvewad sasurvelia 53.4 muxlis meore winadade-

bis Semdegi saxiT Camoyalibeba:

„Tu saaqcio sazogadoebis dominantma aqcionerma Tavisi dominanturi 

mdgomareoba saaqcio sazogadoebis an danarCen aqcionerTa sazianod ga-

moiyena, man warmoSobili ziani unda aanazRauros. dominantad iTvleba aq-

cioneri an erTad moqmedi aqcionerTa jgufi, romelsac aqvs praqtikuli 

SesaZlebloba, gadamwyveti zegavlena moaxdinos aqcionerTa saerTo krebis 

kenWisyris Sedegebze, saaqcio sazogadoebis mmarTvelobiT, xelmZRvanel, 

warmomadgenlobiT an sameTvalyureo funqciaTa ganmaxorcielebeli orga-

noebis wevrTa umravlesobis daniSvnaze an gamowvevaze, an maT saqmianobaze.“ 

vfiqrob, SemoTavazebuli redaqcia iTvaliswinebs rogorc amerikuli, 

aseve evropuli sakorporacio samarTlis midgomebs. 

rogorc aRvniSneT, gadamwyveti xmis uflebis mqone aqciaTa floba an 

kontroli amomwuravad ar axasiaTebs aqcioneris dominantur mdgomareobas. 

amaze ucxour samarTalze dayrdnobiT moxmobili magaliTebic metyvelebs 

(ix. zemoT). amave dros, ufro marTebulad gveCveneba midgoma, romelic do-

minantobas mxolod xelmZRvanel organoTa wevrebis umravlesobis daniS-

vnis SesaZleblobas ar ukavSirebs. aqcionerma gadamwyveti gavlena sazoga-

doebaze SeiZleba maSinac moaxdinos, rodesac igi gabatonebul ekonomikur 

mdgomareobaSia. dominirebis cnebisaTvis gadamwyvetia aqcioneris mier 

gavlenis gamoyenebis SesaZlebloba, misi wyaros miuxedavad.1009 Sesabamisad, 

dominanturi mdgomareoba SeiZleba ekavos aqcioners, romelic sawarmos 

mniSvnelovan msesxebels, produqciis mTavar mimwodebels an momxmarebels 

1008  457 A.2d 705 (Del. 1983)
1009  Art, 28 Journal of Corporation Law, 372, 381, 382 (2003) xazs usvams aqciaTa umravlesobis flo-
bis mniSvnelobas kontrolis ganxorcielebaSi. Tumca, iqve samarTlianad uTiTebs rom 
kontrolis arsebiTi niSnaTvisebas korporacis gadawvetilebebze aqcioneris gadamwyveti 
gavlena warmoadgens. amdenad, makontroleblad SeiZleba moviazrod xmaTa meoTxedis 
mflobeli aqcioneric, Tuki konkretuli gadawvetileba xmebis 3/4-ze mets moiTxovs.
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warmoadgens. aseve mizanSewonilia mmarTvelobiTi, warmomadgenlobiTi da 

xelmZRvaneli saqmianobis gamoyofa. korporaciis mmarTveli SesaZloa bor-

dis wevri ar iyos, magram mas uZRvebodes da warmoadgendes (mag., CEO-Chief Exe-

cutive Officer); aseve sawarmos prokuristic, romelic Tumca korporacias war-

moadgens, magram mis xelmZRvanelobasa da marTvaSi monawileobas ar iRebs. 

garda amisa, debulebis axali redaqcia Seavsebs moqmedi muxlis xarvezs 

moTxovnis mflobelTan dakavSirebiT. danaklisis anazRaurebis moTxovnis 

pasuxismgeblobis samarTlianad gamosayeneblad danaklisi, romelic aqcio-

ners sawarmos dazaralebis Sedegad (mag., aqciis gaufasurebis gamo) miadga, 

aqcionerTa pirdapiri zianisagan unda ganvasxvavoT. saqarTvelos samoqa-

laqo kodeqsis 412-e muxlis mixedviT, anazRaurebas mxolod winaswar sava-

raudo da pirdapiri ziani eqvemdebareba. Cven mier SemoTavazebuli redaq-

cia samoqalaqo samarTlis midgomas iziarebs. Tuki dominanti aqcioneris 

moqmedebiT pirdapiri ziani mxolod sazogadoebas miadga, anazRaurebis 

moTxovnac mxolod mas ekuTvnis. amave dros, `mewarmeTa Sesaxeb~ kanoniT 

aqcioners ufleba aqvs, sazogadoebis saxeliT sawarmosTvis miyenebuli zia-

nis anazRaureba moiTxovos (derivaciuli moTxovna).1010 sawarmosaTvis zia-

nis anazRaurebiT kompensirebul iqneba aqcioneris arapirdapiri qonebrivi 

danaklisic. 

SemoTavazebuli debuleba dominanturi poziciis mqone aqcioneris mier 

Zalauflebis borotad gamoyenebas zRudavs. igi iziarebs kanonmdeblis Sexe-

dulebas gabatonebuli sawarmosa da fizikuri pirisadmi – dominantisadmi 

– erTgvarovan samarTlebriv mopyrobasTan dakavSirebiT. debuleba aseve 

exmianeba sayovelTaod aRiarebul samarTlebriv Sexedulebas dominanti aq-

cioneris keTilsindisierebis valdebulebis Taobaze. debuleba iTvaliswi-

nebs qarTuli sasamarTloebis mier keTilsindisierebis zogadi principis 

araerTgvarovani interpretaciidan gamomdinare riskebsac. aseve angariSs 

uwevs saqarTveloSi samarTlis gamoyenebisaTvis dawerili samarTlis gadam-

wyvet mniSvnelobas. amitom, aSS-is magaliTisgan gansxvavebiT, sasurvelad 

mivgaCnia, dominanti aqcioneris valdebulebebis aRwera kanonSi moxdes. 53.4 

muxlis moqmedi formulirebis naklovanebaTa miuxedavad, vfiqrobT, domi-

nanti aqcioneris valdebulebebis sagangebo mowesrigebis saWiroebas qar-

Tveli kanonmdebelic iziarebs.

1010  ix. `mewarmeTa Sesaxeb~ kanonis 53-e muxlis me-5 nawilSi aRwerili samarTlebrivi pro-
cedurebi.
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VI. xelmZRvanelTa pasuxismgebloba

1. erTgulebis valdebuleba da interesTa konfliqti 

korporaciis interesebisadmi erTguleba xelmZRvanelTa valdebulebe-

bis mniSvnelovani Semadgeneli nawilia. igi xelmZRvanelisgan damoukidebe-

li da interesTa konfliqtisagan Tavisufal moqmedebas moiTxovs. xelmZR-

vanelis erTgulebis principebi SesaZloa gavleniani aqcioneris mimarTac 

iqnes gamoyenebuli. erTgulebis valdebulebas „mewarmeTa Sesaxeb“ kanoni, 

samwuxarod, arasrulyofilad awesrigebs. erTgulebis moTxovnis erT-erTi 

gamoxatulebaa kanonis me-9 muxlis me-5 nawilis pirveli winadadeba. nor-

mis Tanaxmad, xelmZRvanelebs ekrZalebaT aqcionerTa Tanxmobis gareSe imave 

saqmianobis ganxorcieleba, romelsac sawarmo eweva. Tanxmoba aseve aucile-

belia imave tipis sawarmoSi xelmZRvanelis funqciebis Sesasruleblad.1011 

aRwerili SemTxveva Tavisi SinaarsiT konkurenciis akrZalvas exeba, Tumca 

teqstSi igi ratomRac interesTa konfliqtad aris moxseniebuli.1012 xel-

mZRvanelTa erTgulebis valdebulebis gamomxatvelia me-9 muxlis me-6 nawi-

lis moTxovnac: xelmZRvanels ekrZaleba, sakuTari interesebis Sesabamisad 

gamoiyenos sawarmos saqmianobasTan dakavSirebuli informacia, romelic 

misTvis Tanamdebobrivi mdgomareobis gamo an dakisrebuli movaleobebis 

Sesrulebis dros gaxda cnobili.1013

`mewarmeTa Sesaxeb“ kanoni nakleb yuradRebas uTmobs interesTa konfliq-

tis Semcvel garigebasTan dakavSirebul riskebs, rac erTgulebis valde-

bulebis erT-erTi umTavresi sazrunavia. garigebis dadebisas interesTa 

konfliqtis klasikuri formaa xelmZRvaneli piris mier garigebis sakuTar 

TavTan dadeba, e.i. mdgomareoba, rodesac gadawyvetileba garigebis orive 

mxares erTi piris mier miiReba. am garemoebis arseboba sawarmos resursebis 

aramiznobrivi gamoyenebis SesaZleblobas zrdis. SesaZloa, saaqcio xelSem-

kvrel mxares ara sawarmos xelmZRvaneli an dominanti aqcioneri, aramed mas-

Tan dakavSirebuli piri warmoadgens. am SemTxvevaSic arsebobs riski imisa, 

1011  qinqlaZe, konkurenciis akrZalva SezRuduli pasuxismgeblobis sazogadoebisa da saaqcio 
sazogadoebis direqtorebisaTvis. keTilsindisieri xelmZRvanelobis valdebuleba da pasux-
ismgebloba saaqcio sazogadoebaSi qarTuli da germanuli samarTlis mixedviT. simpoziumis 
masalebi, II germanul-qarTuli simpoziumi sakorporacio samarTalSi, 2003, 128 et seq.
1012  ix. aseve Jugeli/Chanturia, Report on Corporate Governance in Georgia, 7 (2010) URL: http://www.wcl.
american.edu/events/2010congress/reports/index.cfm
1013   Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio 
samarTalSi, 2006, 311, 312.
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rom garigeba neitralur pirTa Soris samarTlebrivi urTierTobis pirobebs 

ar Seesabameba.1014

`mewarmeTa Sesaxeb“ kanonisagan gansxvavebiT, interesTa konfliqts sak-

maod vrclad awesrigebs saqarTvelos kanoni `fasian qaRaldebis bazris~ 

Sesaxeb.1015 kanonis mixedviT, interesTa konfliqtis mqone, e.i. daintere-

sebul, pirad SeiZleba CaiTvalos sawarmos direqtori, sameTvalyureo 

sabWos1016 wevri an xmaTa saerTo odenobis mexuTedis mflobeli (ix. me-161 

muxlis I naw.) (SemdgomSi ̀ kvalificiuri piri~). muxlis meore nawili adgens 

im garemoebebs, romelTa arsebobisas kvalificiuri pirebi miiCnevian 

dainteresebulad angariSvaldebuli an misi Svilobili sawarmos garige-

bebSi.1017 pirobebi, romlebSic kvalificiuri pirebi dainteresebul pire-

bad iTvlebian, ar Semoifargleba SemTxveviT, roca romelime maTgani an 

masTan dakavSirebuli piri1018 garigebis meore mxarea. interesTa konfliq-

ti maSinac warmoiSoba, rodesac kvalificiuri an masTan dakavSrebuli 

piri garigebis meore mxaris mmarTveli organos wveri an msxvili aqcio-

neria (20%-is an meti wilis mflobeli). daintereseba agreTve arsebobs, 

Tuki kvalificiurma an masTan dakavSirebulma pirma angariSvaldebuli 

sawarmos mmarTvelis Tanamdeboba garigebis meore mxaris an misi msxvili 

mewilis (aqcioneris) wardginebiT daikava. garda amisa, kanoni iTvaliswi-

nebs winaswar dadgenili niSnebiT dainteresebis amomwuravi daxasiaTebis 

SeuZleblobas. amitom muxli Seicavs zogad debulebas, romliTac kvli-

ficiuri an masTan dakavSrebuli piri dainteresebulad miiCneva, Tuki 

igi garigebisagan sargebels iRebs. imave azrobriv xazs agrZelebs wesi, 

romlis Tanaxmadac, kvalificiuri an masTan dakavSirebuli piri SeiZleba 

angariSvaldebuli sazogadoebis wesdebiT garigebaSi dainteresebulad 

iqnes miCneuli. sawarmoTa saqmianobis TaviseburebaTa gamo, kanoniT, maT-

Tvis garkveuli sivrcis datoveba misasalmebelia. 

1014  ix. Hertig/Kanda, Related Party Transactions, Kraakman/Hopt da sxv., The Anatomy of Corporate Law, 
2004, 101, 102.
1015   Jugeli/Chanturia, 8, 9 (2010) URL: http://www.wcl.american.edu/events/2010congress/reports/index.
cfm
1016  ix. aseve saqarTvelos „fasiani qaRaldebis bazris Sesaxeb~ kanonis me-2 muxlis 22-e 
punqti.
1017  Svilobilad miiCneva sawarmo, romelSic angariSvaldebuli sawarmo 50%-ze met wils 
flobs (ix. „fasiani qaRaldebis bazris Sesaxeb kanonis” me-161 muxlis pirveli nawili).
1018  dakavSrebuli piris ganmartebisTvis ix. `fasiani qaRaldebis bazris Sesaxeb~ kanonis 
me-2 muxlis me-11 punqti.
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`fasiani qaRaldebis bazris Sesaxeb~ kanonis moTxovniT, dainteresebul-

ma pirma interesTa konfliqtis Semcveli garigebis Sesaxeb sameTvalyureo 

sabWos werilobiT unda acnobos. calkeul SemTxvevaSi moxseneba saerTo 

krebasac unda waredginos.1019 masSi unda aRiweros dainteresebis saxe, aseve 

garigebis arsi da misi Rirebuleba. 

kanonis normis mixedviT, garigebaze Tanxmoba SeiZleba sameTvalyureo 

sabWom an aqcionerTa saerTo krebam gasces. SesaZlebelia sawarmos wesdebiT 

maTi kompetenciis ufro mkafio gamijvnac. Tumca Tuki garigebis fasi sawar-

mos aqtivis naxevars aRemateba, saerTo krebis Tanxmobis aucileblobas Ta-

vad kanoni adgens. kompetenturi organos mier gadawyvetilebis miRebisas 

dainteresebul pirs xmis ufleba ar gaaCnia. 

literaturaSi gamoTqmuli mosazrebiT, interesTa konfliqtis 

SemTxvevaSi garigebaze nebarTvis gacema mxolod aqcionerTa saerTo kre-

bas unda SeeZlos. dasabuTebad moyvanilia is, rom sawarmoTa sameTvaly-

ureo sabWoebi `ojaxuri~ tipis organoebia. Sesabamisad, erT-erTi wevris 

dainteresebis faqti danarCenTa miukerZoeblobaSi daeWvebis safuZvel-

sac iZleva. amitomac umciresobaSi myofi (minoritari) aqcionerebis 

interesi arasakmarisad aris daculi.1020 aRniSnuli mosazreba yuradsa-

Reb problemas exeba, rac, savaraudod, mxolod qarTuli realobisTvis 

damaxasiaTebeli ar aris.1021 Tumca SemoTavazebuli midgomis ganzogadeba 

interesTa konfliqtis Semcvel yvela garigebaze sifrTxiles moiTxovs. 

winaaRmdeg SemTxvevaSi sagrZnoblad gaizrdeba garigebaTa ganxorciele-

bis vadebi da sawarmos administraciuli xarji, rac aqcionerTa saerTo 

krebis gamarTvis procedurebis dacvasTan aris dakavSirebuli. garda 

amisa, dainteresebuli piris monawileobiT dadebuli garigeba SesaZloa 

sruliad Seesabamebodes sabazro pirobebs. metic, zogjer sawarmosTvis 

ukeT informirebul insaiderTan urTierToba ufro xelsayrelic ki aris, 

vidre gareSe pirTan. xelmZRvaneli an msxvili aqcioneri sasurveli part-

1019  aqcionerTa Tanxmobis aucilebloba warmoiSoba, Tuki garigebis Rirebuleba sawarmos 
aqtivis naxevarze mets Seadgens, aseve, roca saerTo krebis Tanxmobas wesdeba moiTxovs.
1020  ix. kuWava, interesTa konfliqti da informaciis gancxadeba, IFC yovelkvartaluri 
biuleteni #9/aprili-ivnisi, 2007, 3, URL: http://www.ifc.org/ifcext/gcgp.nsf/Content/ProjectMateri
alsPublications?OpenDocument&ExpandSection=1.
1021  msgavs problemaTa Taobaze ix. Black, The Legal and Institutional Preconditions for Strong Securi-
ties Markets, 48 UCLA Law Review 781, 808 (2001); Wackerbarth, Investorvertrauen, Corporate Governance 
und die Abschaffung des Konzernrechts, German Working Papers in Law and Economics, 18, 19, (2005) URL: 
http://www.bepress.com/gwp/default/vol2005/iss1/art5.
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niori imitomac SeiZleba aRmoCndes, rom saxelSekrulebo molaparakebebi 

xSirad konfidencialuri samewarmeo informaciis miwodebas moiTxovs.1022 

aseve gasaTvaliswinebelia, rom sameTvalyureo sabWos wevrTa mier Tanx-

mobis gacemisas mikerZoebis gamoCena kanondarRvevaa da miyenebuli zianis 

anazRaurebis valdebulebas warmoSobs.1023 sawarmos umoqmedobis SemTxve-

vaSi misi uflebis gamoyeneba aqcionerebsac SeuZliaT.1024 garda amisa, 

kanonis moTxovnaTa dacvis mtkicebis tvirTic sameTvalyureo sabWos 

wevrebs ekisrebaT.1025 vfiqrobT, aRniSnulidan gamomdinare, umciresobaSi 

myof aqcionerTa interesi saimedod aris daculi.

dainteresebuli piri, romelmac interesTa konfliqtis kanoniT dadge-

nili wesi daarRvia, valdebulia, garigebiT miyenebuli ziani aanazRauros, 

Tuki damtkicdeba, rom dainteresebis ararsebobisas garigeba ukeTesi pi-

robebiT daideboda. kanondarRvevad iTvleba, Tuki dainteresebulma pirma 

icoda an unda scodnoda Tavisi interesTa konfliqtis Sesaxeb da igi ar 

gaamJRavna an garigebaze Tanxmobis gacemisas xmis ufleba gamoiyena. rogorc 

kanondarRvevis, aseve zianis warmoSobis faqti mosarCelem unda daamtkicos. 

zianis anazRaurebis garda, sawarmos unda gadaeces braleuli piris mier ga-

rigebidan miRebuli piradi sargebeli. zianis anazRaurebisa da piradi sar-

geblis dabrunebis moTxovnis gamoyenebis vada garigebis dadebis momentidan 

Tvramet Tves Seadgens. 

„fasiani qaRaldebis bazris Sesaxeb kanonis“ ganxiluli norma Tavad mety-

velebs garigebis iuridiul bedze. amave dros, saqarTvelos samoqalaqo ko-

deqsis 59-e muxlis pirveli nawilis mixedviT, nebarTvis gareSe dadebuli 

garigeba ucilod baTilad cxaddeba.1026 aRniSnuli normis teqstis miuxeda-

vad, vfiqrobT, mocemul SemTxvevasTan dakavSirebiT misi gamoyeneba mizan-

Seuwonelia. samoqalaqo kodeqsis 59-e muxli gareSe (mesame) pirTa mier gace-

mul savaldebulo nebarTvebs (mag., saxelmwifo licenziebsa da misT.) exeba. 

1022  Hertig/Kanda, Related Party Transactions, Kraakman/Hopt da sxv., The Anatomy of Corporate Law, 
2004, 101, 102.
1023  ix. `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-16 muxlis pirveli nawili, `mewarme-
Ta Sesaxeb~ kanonis me-9 muxlis me-6 nawili da 56-e muxlis me-4 nawili.
1024  ix. `mewarmeTa Sesaxeb~ kanonis 53-e muxlis me-3 nawili, aseve, `fasiani qaRaldebis ba-
zris Sesaxeb~ kanonis me-16 muxlis me-4 nawili. 
1025  `mewarmeTa Sesaxeb~ kanonis me-6 muxlis me-4 nawili.
1026  sakiTxis irgvliv ix. zoiZe, saqarTvelos samoqalaqo kodeqsis komentari, wigni pirve-
li, 1999, 192 et seq.
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igi sazogadoebis Sida akrZalvebisa da nebarTvebis darRvevebis samarTle-

briv Sedegebs ar awesrigebs.1027 

samwuxarod, ganxiluli sakmaod kargad gaazrebuli norma mxolod e.w. an-

gariSvaldebul sawarmoebs exeba. aseTebad ki ̀ fasiani qaRaldebis bazris Se-

saxeb kanoni~ miiCnevs komerciul iuridiul pirs, romlis mier gamoSvebuli 

fasiani qaRaldebi ganTavsda sajaro SeTavazebiT an daSvebulia savaWrod 

safondo birJaze (me-9 muxlis I naw.). araangariSvaldebul sawarmoebSi in-

teresTa konfliqtis sakiTxisadmi gansxvavebuli midgoma mizanSeuwonelia. 

interesTa konfliqtis mavne zegavlenisgan sawarmos dacva xelmZRvanelTa 

erTgulebis mTavari gamoxatulebaa. mis mniSvnelobas sulac ar ganapiro-

bebs saaqcio sazogadoebis fasiani qaRaldebis birJaze vaWroba. 

2. saaqcio sazogadoebis xelmZRvanelTa gulisxmierebis 

valdebuleba

avtorebi saqarTvelos sakorporacio samarTalSi xelmZRvanelTa qce-

vis zogadi wesebis ganmsazRvreli normebis bundovanebas sayveduroben.1028 

`mewarmeTa Sesaxeb“ kanonis mixedviT saaqcio sazogadoebis direqtorTa 

zogadi qcevis wess 56-e muxlis me-4 nawili iTvaliswinebs. normis mixed-

viT, direqtorebma `keTilsindisierad da gulmodgined unda Seasrulon 

dakisrebuli amocanebi.~ xelmZRvanelebma unda aanazRauron ziani, rome-

lic maTi moqmedebiT sawarmos miadga. mosarCelis mtkicebis tvirTi zianis 

faqtisa da direqtoris qmedebasTan misi mizezobrivi kavSiris damtkice-

biT Semoifargleba. mopasuxem ki pasuxismgeblobisTvis Tavis dasaRwevad 

unda daamtkicos, rom sazogadoebis saqmeebs keTilsindisierad uZRveboda 

(ix. 56-e muxlis me-4 da me-9 muxlis me-6 nawili).1029 direqtoris keTilsindi-

sierebis cnebas `mewarmeTa Sesaxeb“ kanoni ori mimarTulebiT ganavrcobs. 

1027  ix. zoiZe, saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, 195, romelic 
marTebulad miuTiTebs, rom 59-e muxli mxolod mesame piris nebarTvas gulisxmobs, rac 
damoukidebeli nebis gamovlenaa. 
1028  Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio 
samarTalSi, 311, 313.
1029  mtkicebis tvirTis amgvari gadanawileba zogadi principidan gamonaklisia, romlis 
mixedviTac, mxarem Tavad unda daadasturos garemoebebi, romlebzec moTxovnas amyarebs 
(ix. saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis pirveli nawili).
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kerZod, direqtors evaleba, zrunavdes ise, rogorc analogiur Tanamdebo-

baze da pirobebSi myofi Cveulebrivi saRad moazrovne piri, da moqmedebdes 

rwmeniT, rom es qmedeba sazogadoebisaTvis yvelaze xelsayrelia. miTiTe-

bul normebs bundovaneba marTlac ar aklia. amave dros, gasaTvaliswi-

nebelia, rom debuleba xelmZRvanelTa moqmedebebis uzogades samarTle-

briv moTxovnebs adgens da ara qcevis konkretul wesebs. SeiZleba iTqvas, 

rom muxli xemlZRvanelTa mier TavianTi qmedebebisadmi damokidebulebas 

(midgomas) gansazRvravs da ara Tavad moqmedebis formas; igi pasuxs scems 

kiTxvas `rogor?~ da ara `ra?~. da mianc, amerikuli da germanuli samarT-

lis msgavs normebTan Sedareba cxadyofs, rom `mewarmeTa Sesaxeb“ kanonis 

ganxilul moTxovnas gamarTuloba aklia. 

direqtoris zogadi valdebulebebis Camoyalibebis ufro warmatebul 

cdad migvaCnia `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-16 muxli. 

muxlis pirveli nawilis mixedviT, angariSvaldebuli sawarmos direqtore-

bma da sameTvalyureo sabWos wevrebma TavianTi saqmianoba unda warmarTon: 

a) keTilsindisierad, b) zrunavdnen ise, rogorc analogiur Tanamdebobaze 

da pirobebSi myofi Cveulebrivi saRad moazrovne piri, g) moqmedebdnen 

im rwmeniT, rom maTi qmedeba sawarmosa da misi aqcionerebisaTvis sau-

keTesoa. pasuxismgeblobis sakiTxTan dakavSirebuli samarTlebrivi praq-

tikisTvis gansakuTrebiT sasargebloa debuleba, romelic xelmZRvanelebs 

nebas rTavs, daeyrdnon kvalificiuri auditorebis, iuridiuli mrCevle-

bis, aseve, sawarmoSi dasaqmebulTa Sefasebebsa da daskvnebs. sawarmos xel-

mZRvanels ar aqvs da arc SeiZleba hqondes yvela sakiTxze sakmarisi, miT 

umetes amomwuravi, informacia. amitom gamarTlebulia, rom gadawyveti-

lebis miRebisas igi sxva pirTa kvalificiur azrs daeyrdenos. amasTanave, 

debuleba arakeTilsindisier xelmZRvanels uflebas ar aZlevs, mesame pir-

Ta daskvnebs `amoefaros.~ profesiuli rCevis gaTvaliswineba xelmZRvane-

lis keTilsindisierebis moTxovnas maSin akmayofilebs, Tuki kvalificiuri 

eqsperti keTilsindisierad da gulmodgined SeirCa, e.i. xelmZRvanels ar 

hqonda (da arc evaleboda, rom hqonoda) informacia, romelic eqspertis 

kvalifikaciis mimarT eWvs aRZravs. 

zemoxsenebuli mimoxilva cxadyofs, rom qarTuli sakorporacio sa-

marTali samewarmeo gadawyvetilebisa da masTan dakavSirebul samewarmeo 

mixedulebis cnebas (business judgement/businessjudgment rule) ar icnobs. migvaC-

nia, rom es xarvezi gamosworebas moiTxovs. samewarmeo gadawyvetilebis 
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farglebSi sasamarTlos ar unda hqondes ufleba, sakuTari SexedulebiT 

eWvqveS daayenos xelmZRvanelis gadawyvetileba. moqmedi samarTlis bun-

dovaneba ki amas ver uzrunvelyofs. bunebrivia, roca qmedebis winapirobe-

bica da Sinaarsic kanoniT ganisazRvreba, samewarmeo mixedulebis saWiroe-

ba ar arsebobs. sawarmos xelmZRvanels mxolod dadgenili wesis Sesruleba 

moeTxoveba. magram kanonmdebels ver movTxovT xelmZRvanelobiTi saqmia-

nobisas gansaxorcielebel moqmedebaTa winapirobebisa da Sinaarsis amom-

wuravad mowesrigebas. umravles SemTxvevaSi sawarmos xelmZRvanelma ama 

Tu im qmedebis ganxorcielebis Taobaze Tavad unda miiRos gadawyveti-

leba, e.i. samewarmeo gadawyvetileba. misi damaxasiaTebeli Tvisebaa xel-

mZRvanelis movaleobis farglebSi qmedebis gacnobierebuli arCevanis 

arseboba. direqtoris umoqmedoba mxolod maSin ganixileba samewarmeo 

gadawyvetilebad, Tuki es qmedebisagan gacnobierebuli TavSekaveba iyo.1030 

nebismier samarTlebriv sistemaSi xelmZRvanelis samewarmeo gadawyveti-

lebis `medegobis~ saWiroeba ara marto iuridiuli, aramed ekonomikuri 

da fsiqologiuri safuZvlebidan gamomdinareobs. samewarmeo gadawyve-

tilebebi direqtorebis mier, rogorc wesi, SezRudul droSi, cvalebad 

garemosa da arasrulyofili informaciis pirobebSi miiReba. gadawyveti-

lebis warumateblobis SemTxvevaSi igi xSirad qmnis STabeWdilebas, rom 

xelmZRvanels gadawyvetilebis saziano Sedegi SeeZlo winaswar evarauda. 

am fenomens albaTobis mikerZoebul aRqmas uwodeben (hindsight bias)1031 – 

davis ganmxilveli sasamarTlo gadametebul albaTobas miawers movlenas 

mxolod imis gamo, rom igi momxdaria.1032 aseve sasurvelia, rom sawarmos 

menejerebs biznesriskis aRebis yovelgvari `xalisi~ ar waerTvaT SesaZlo 

warumateblobis safrTxis gamo. 

samewarmeo gadawyvetilebis dacva arc im samarTlebrivi sistemebisTvis 

aris ucxo, romlebic mas kanoniT erTmniSvnelovnad ar adgens.1033 Tumca 

1030  Aronson v. Lewis, 473 A.2d 805, 813, 814 (Del. 1983).
1031  Business judgment rule-isa da mikerZoebuli aRqmis problemis Sesaxeb ix. Rachlinski, A Posi-
tive Psychological Theory of Judging in Hindsight, Cass S. Sunstein (Ed.), Behavioral Law and Economics, 2000, 
95, 110 et seq.; Bainbridge, The Business Judgment Rule as Abstention Doctrine, 57 Vanderbilt Law Rev. 83 
et seq. (2004).
1032  Jolls/Sunstein/Thaler, A Behavioral Approach to Law and Economics, 50 Stanford Law Review, 1471, 1522, 
1523 (1998): “tendency of decisionmakers to attach an excessively high probability to an event simply because 
it ended up occurring.”
1033  amis kargi magaliTia germania, sadac ARAG/Garmenbeck gadawyvetilebam mxolod gamokve-
Ta business judgement rule-is roli germanul samarTalSi BGHZ 135, 244, ix. aseve Hüffer, AktG, 
Kommentar, § 93 Rn. 4a, 4b; Spindler, MüKo, AktG, § 93, Rn. 35; Roth, Unternehmerisches Ermessen und 
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vfiqrobT, rom samarTlebrivi praqtikisaTvis kodificirebuli principi 

ufro saimedo dasayrdenia. mizanSewonilia kanoniT ganisazRvros winapi-

robebi, romelTa arsebobisas samewarmeo gadawyvetileba gadasinjvisagan 

daculi iqneba da xelmZRvanelsac zianis gamo pasuxismgebloba ar daekis-

reba. mniSvnelovania aRniSnuli winapirobebis SeZlebisdagvarad mkafiod 

gansazRvra, rac maT praqtikul gamoyenebas gaaadvilebs. qarTul korpora-

ciul samarTalSi business judgment rule-is kodificirebisaTvis misabaZ maga-

liTad migvaCnia amerikis samarTlis institutis korporaciuli marTvis 

principebis (ALI Principles of Corporate Governance) 4.01(c) muxlze damyarebuli 

debuleba. norma iTvaliswinebs:

`direqtori, romelic keTilsindisierad iRebs samewarmeo gadawyveti-

lebas, moqmedebs valdebulebaTa Sesabamisad, Tu igi: (1) dainteresebuli 

ar aris samewarmeo gadawyvetilebis sagniT, (2) gonivrulad miaCnia, rom, 

arsebuli pirobebidan gamomdinare, samewarmeo gadawyvetilebis sagan-

Tan dakavSirebiT sakmarisad informirebulia, (3) racionalurad sjera, 

rom samewarmeo gadawyvetileba korporaciis interesebs saukeTesod 

emsaxureba.~1034

samewarmeo gadawyvetilebas, romelic dacvas imsaxurebs, Semdegi niSan-

Tvisebebi unda hqoneds:

-	 miRebul unda iqnes damoukidebeli xelmZRvanelis mier, romelic inte-

resTa konfliqtSi ar imyofeba. direqtori ar unda iyos piradad dain-

teresebuli gadawyvetilebiT. igi aseve ar unda moqmedebdes sxvisi (mag., 

msxvili aqcioneris) gavleniT.

-	 marTebuli samewarmeo gadawyvetilebis aucilebel maxasiaTeblad unda 

CaiTvalos sakiTxis Taobaze sakmarisi informaciis mopoveba. mikerZoe-

buli aRqmis (hindsight bias) problema safuZvels gvaZlevs, gulisxmiere-

bis Sefasebis subieqtur da obieqtur Tvalsazrisebs Soris Sualeduri 

gza avirCioT. is rom direqtori mopovebul informacias sakmarisad 

miiCnevs, Sefasebis mxolod pirveli safexuria. aseve aucilebelia sak-

Haftung des Vorstandes, 2001; igive, Das unternehmerische Ermessen des Vorstands, BB 2004, 1066, 1068.
1034  ALI Principles § 4.01 (a) “A director or officer who makes a business judgment in good faith fulfills the duty 
under this Section if the director or officer: (1) is not interested in the subject of the business judgment;(2) is 
informed with respect to the subject of the business judgment to the extent the director or officer reasonably 
believes to be appropriate under the circumstances; and (3) rationally believes that the business judgment is 
in the best interests of the corporation.”
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marisobis cnebis obieqtivizacia gonivrulobis pirobiT. amis magaliTe-

bia: germanul saaqcio kanonSi – `gonivrulad SeeZlo evarauda~, aseve 

ALI korporaciuli marTvis principebis – `gonivrulad miaCnia~. 

-	 keTilsindisieri xelmZRvanelobis moTxovna qarTul samarTalSi aRia-

rebul zogad princips eyrdnoba (ix. samoq. kod. §§ me-8 muxlis me-3 naw. 

da 361-e muxlis me-2 naw.). sawarmos xelmZRvanelis arakeTilsindisiereba 

SeiZleba gamovlindes moqmedebiT, romelic, Segnebulad, sxva mizans 

isaxavs, vidre sawarmos keTildReobaa; kanonismieri an sxva akrZalvebis 

ganzrax ugulebelyofiT, aseve umoqmedobiT, roca pirma icis, rom moq-

medeba evaleba.1035 

qarTuli normis Camosayalibeblad gasaTvaliswinebelia gulisxmierebis 

valdebulebisa da business judgment rule-is gansxvaveba amerikul samarTalSi. 

RMBCA § 8.30(a)-isa da ALI Principles § 4.01(a)-is Tanaxmad, direqtors goni-

vrulad unda sjerodes, rom misi qmedeba sawarmosaTvis saukeTesoa (“Each 

member of the board of directors, when discharging the duties of a director, shall act … in 

a manner the director reasonably believes to be in the best interests of the corporation” ). 

ALI principebSi kodificirebuliBbusiness judgment rule ki direqtorebisgan 

mxolod racionalurobas moiTxovs “rationally believes that the business judgment 

is in the best interests of the corporation”. amerikul samarTalsa da literaturaSi 

aRiarebulia, rom gonivruloba da racionaluroba sxvadasxva midgomas 

gamoxatavs. racinalurobis moTxovnis darRvevas mxolod srulebiT auxs

neli, yovelgar samewarmeo gamarTlebas moklebuli, faqtobrivad sule-

luri gadawyvetileba iwvevs.1036 gonivrulobis standarti ki ufro mkacria 

da eTikur (e.i. `keTilgonivrulobis~) elemetsac moicavs. igi moiTxovs 

qmedebas, romelic sazogadoebaSi damkvidrebul ZiriTad zneobriv prin-

cipebs ar ewinaaRmdegeba.1037 aseve mniSvnelovania, rom racionaluroba, e.i. 

moqmedebis umciresi samewarmeo gamarTleba (some basis in reason), keTilsin-

disierebis (good faith) obieqtur Semadgenel nawiladac aRiqmeba. mxolod 

subieqturi damokidebuleba keTilsindisierebis iuridiuli cnebisTvis 

arasakmarisia, Tuki igi racionalurobis moTxovnas ar akmayofilebs. maga-

1035  ix. In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 67 (Del. 2006). Eisneberg, Divergence of Standards of 
Conduct and Standards of Review in Corporate Law, 62 Fordham Law Review, 437, 441 (1993). 
1036  Sam Wong & Son, Inc. v. New York Mercantile Exchange, 735 F.2d 653, 678 n. 32 (C.A.2 (N.Y.), 1984) - “only 
a minimal requirement of some basis in reason, not a showing that the ... action constituted the optimal re-
sponse”.
1037  Eisenberg, 62 Fordham Law Review, 437, 442 (1993). 



giorgi juReli

258

liTad, Sam Wong & Son, Inc. v. New York Mercantile Exchange-is saqmeze amerikis 

saapelacio sasamarTlom miiCnia, rom araracionaluri moqmedeba ver Cai-

Tvleba keTilsindiserad, maSinac ki, Tuki pirs avi ganzraxva ar amoZra-

vebs.1038 

amerikulisagan gansxvavebulia germanuli busienss judgemnet rule-is Sinaar-

si. sawarmos sakeTildReod moqmedebis rwmenas igi ara racionalurobis, 

aramed gonivrulobis standartiT afasebs. direqtoris moqmedeba gamarT-

lebulia, Tuki mas `gonivrulad SeeZlo evarauda~, rom sazogadoebis sa-

keTildReod moqmedebda: “vernünftigerweise annehmen durfte, … zum Wohle der Ge-

sellschaft zu handeln” (AktG § 93 I,2). germanuli sasamarTloebi ufro aqtiurad 

erevian samewarmeo gadawyvetilebaSi, Tuki misi Sinaarsi sawarmos interes-

Tan Seusabamod miaCniaT.1039 

vfiqrobT, saqarTvelos sakorporacio kanonmdeblobam upiratesoba ame-

rikul midgomas unda mianiWos. mis sasargeblod metyvelebs sasamarTlos 

arasakmarisi samewarmeo kompetencia da warsul garemoebaTa srulyofili 

rekonstruqciis SeuZlebloba. amdenad, sasamarTlosTvis SesaZloa rTuli 

aRmoCndes, post factum gansazRvros, ramdenad gonivrulia samewarmeo gadawy-

vetileba. garda amisa, amgvari ufleba sasamarTlos SesaZleblobas miscems, 

biznesgadawyvetilebis `siswore~ gadaamowmos. es ki informirebuli da miu-

kerZoebeli menejeris gadawyvetilebas sasamarTloseuli warmodgenebiT 

Caanacvlebs.

SedarebiT-samarTlebrivi argumentebis gaTvaliswinebiT migvaCnia, rom 

sawarmos xelmZRvanelTa fiduciaruli valebulebebisa da samewarmeo ga-

dawyvetilebisTvis sagangebo wesebis urTierTmimarTeba Semdegnairad und 

Camoyalibdes:

1038  “Absent some basis in reason, action could hardly be in good faith even apart from ulterior motive”- Sam 
Wong & Son, Inc. v. New York Mercantile Exchange, 735 F.2d 653, 678 n. 32 (C.A.2 (N.Y.), 1984); ix. aseve. In 
Re J.P. Stevens & Co., Inc., 542 A.2d 770, 780–81 (Del. Ch. 1988); “A court may, however, review the substance 
of a business decision … for the limited purpose of assessing whether that decision is so far beyond the bounds 
of reasonable judgment that it seems essentially inexplicable on any ground other than bad faith” - Parnes v. 
Bally Entertainment Corp., 722 A.2d 1243, 1246 (Del. 1999).
1039  Dammann, Regulatory Competition and Legal Determinacy in Corporate Law. University of Texas Law, Pub-
lic Law Research Paper No. 166. 30, (2009) URL: http://ssrn.com/abstract=1491864; aseve ix. delaveris 
umaRlesi sasamarTlos In re Walt Disney Co. Derivative Litigation, 906 A.2d 27 (Del., 2006) da Mannes-
man/Vodafone, sameze (BGH 3 StR 470/04, 12.12.2005, NJW 2006, 522) germaniis umaRlesi sasamarT-
los (BGH) gadawyvetilebaTa SedarebiTi analizi, Gevurtz, Disney in Comparative Light, (2009) URL: 
http://ssrn.com/abstract=965596. 



kapitalis dacva saaqcio sazogadoebaSi

259

`sawarmos direqtorebi da sameTvalyureo sabWos wevrebma TavianTi 

saqmianoba unda warmarTon:

a)	 keTilsindisierad 

b)	 zrunavdnen ise, rogorc analogiur Tanamdebobaze da pirobebSi myofi 

Cveulebrivi saRad moazrovne piri da

g)	 moqmedebdnen im gonivruli rwmeniT, rom maTi qmedeba sawarmosa da misi 

aqcionerebisaTvis saukeTesoa.

samewarmeo gadawyvetilebis miRebisas keTilsindisieri direqtori Ta-

vis valdebulebebs asrulebs, Tuki moqmedebs:

a)	 damoukideblad; 

b)	 gadawyvetilebis sagnis mimarT piradi dainteresebis gareSe; 

g)	 gonivrulad miiCnevs, rom gadawyvetilebis sakiTxebTan dakavSirebiT 

saTanadod aris informirenuli~. 

qarTuli sakorporacio samarTalisTvis `gonivrulobisa~ da `racio-

nalurobis~ samarTlebrivi cnebebis gamijvna damaxasiaTebeli ar aris. am 

mxriv, amerikuli ALI principles-is frazeologiis gaziareba damabneveli, 

praqtikulad ki uSedego iqneba. imave Sedegis misaRwevad mizanSewonilia 

keTilsindisierebis cnebis obieqturi kriteriumis gamoyeneba. keTilsin-

disierebis amgvari gageba damaxasiaTebelia ara marto amerikuli, aramed 

kontinenturi evropuli samarTlisTvis.1040 keTilsindisierebis obieqturi 

kriteriumi arc qarTuli samoqalaqo samarTlisTvis aris siaxle. am mxriv, 

samagaliToa saqarTvelos samoqalaqo kodeqsis 187-e muxli.1041 normis pir-

veli nawilis Tanaxmad, `keTilsindisier SemZenad~ ver CaiTvleba piri, ro-

melmac ar icis, rom arauflebamosili pirisgan miiRo nivTi (e.i. subieqtu-

rad keTilsindisieria), magram gulisxmiereba rom gamoeCina, amis Sesaxeb 

Seityobda.1042 xelmZRvanelTa pasuxismgeblobis konteqstSi, arakeTilsindi

sierebis mtkicebulebad samewarmeo safuZvels moklebuli gadawyvetileba 

1040  kontinenturi evropis qveynebisa da qarTul samarTalSi `keTilsindisierebis prin-
cipis~ mniSvnelobaze ix. aleqsandre ioseliani, keTilsindisierebis principi saxelSek-
rulebo samarTalSi, qarTuli samarTlis mimoxilva, specialuri gamocema, 2007, 12. 
1041   ix. axvlediani, Wanturia (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni 
meore, 1999, 122, 123.
1042  kanonismieri formulirebaa: `icoda an unda scodnoda, rom gamsxvisebeli ar iyo mesa-
kuTre.~ keTilsindisierebis principis ormagi bunebis Taobaze ioseliani, qarTuli samar-
Tlis mimoxilva, specialuri gamocema 2007, 20-22, 187-e muxlis redaqciis ganmarteba 
ix. iqve, sqolio 17; amgvaradve gansazRvravs samoqalaqo kodeqsis 1146-e muxlis mesame 
nawilSi `keTilsindisieri meuRlis~ cnebas – `ar icoda da arc SeeZlo scodnoda”.
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gvevlineba. mniSvneloba ar aqvs imas, rom direqtors saziano ganzraxva ar 

amoZravebda. arakeTilsindisierebis obieqturi niSani xSirad imiT mJRavn-

deba, rom sawarmos xelmZRvanelebi TavianTi moqmedebis samewarmeo mizans 

sarwmunod ver asabuTeben. 

gansxvavebuli sakiTxia, unda daekisros Tu ara business judgment rule-s kor

poraciis xelmZRvanelTa sasargeblo prezumfciis funqcia. swored amgvar 

rols asrulebs igi aSS-is sakorporacio-samarTlebriv doqtrinaSi. prezu-

mfciis ukugdeba mosarCeles evaleba. gansxvavebulia germanuli saaqcio 

samarTlis pozicia. samewarmeo gadawyvetilebis miRebisas sakmarisi infor-

maciis safuZvelze da sawarmos interesTa sasargeblod moqmedeba Tavad 

xelmZRvanelebma unda daamtkicon.1043 unda aRiniSnos, rom germaniis saaqcio 

kanoniT mtkicebis tvirTi maSinac direqtorebs ekisrebaT, roca sadavo sa-

kiTxi samewarmeo gadawyvetilebas ar ukavSirdeba.1044

qarTul sakorporacio samarTalSi damkvidrebuli wesi germanul tra-

dicias iziarebs. `mewarmeTa Sesaxeb~ kanonis 56.4 muxlis mixedviT, gulisx-

mierebis valdebulebis dacva xelmZRvanelebma unda daamtkicon. migvaCnia, 

rom mtkicebis tvirTis amgvari ganawileba samewarmeo gadawyvetilebebis 

SemTxvevaSic unda SenarCundes. sawarmos xelmZRvanelebi kargad icnoben 

viTarebas, romelSic maT gadawyvetileba miiRes. maT sxvaze ukeT SeuZliaT, 

sasamarTlos garemoebaTa srulyofil gamorkvevaSi daexmaron. direqtoris 

winaaRmdeg sawarmos moTxovnas sameTvalyureo sabWo an aqcioneri axorcie-

lebs.1045 maTTvis ki rTuli iqneba mtkicebulebaTa mopoveba, romlebic xel-

mZRvanels valebulebaTa darRvevaSi amxels. garda amisa, amgvari midgoma 

korporaciaSi gadawyvetilebis miRebis met-naklebad gamarTuli sistemis 

Seqmnas Seuwyobs xels, gansakuTrebiT ki, samewarmeo gadawyvetilebasTan 

dakavSirebuli sabuTebis saTanado gaformebaze zrunvas. 

1043  germaneli kanonmdeblis mosazrebiT, samewarmeo gadawyvetilebisadmi aseT midgomas 
direqtorTa mtkicebis tvirTis SezRudvac ganapirobebs. AktG § 93 I direqtoris moqmedebis 
zogad wess adgens. wesis Tanamxad, saaqcio sazogadoebis xelmZRvanels uflebamosileba-
Ta ganxorcielebisas wesieri da keTilsindisieri mmarTvelis gulisxmiereba moeTxoveba, 
rac, davis SemTxvevaSi, manve unda daamtkicos. samewarmeo gadawyvetilebis miRebisas ki 
gulisxmierebis valdebulebis darRvevis ararseboba udavod ivaraudeba, Tuki direqtori 
business judgement rule-is winapirobaTa Sesrulebas daamtkicebs. ix. AktG § 93 I pirveli 
da meore winadadebebi, ix. aseve RegE. UMAG, BT-Drucks. 15/5092, 12.; Spindler, MüKo AktG, § 93 Rn. 
162 et seq.; Hüffer, AktG, § 93 Rn. 16, 17; Hopt, GroßKomm., AktG, § 93, Rn. 286.
1044  AktG § 93 II, 2
1045  ix. `mewarmeTa Sesaxeb“ kanonis 55-e muxlis 71 nawili da 53-e muxlis me-5 nawili.



kapitalis dacva saaqcio sazogadoebaSi

261

zemoTqmulidan gamomdinare, samewarmeo gadawyvetilebasTan dakavSire-

bul mxareTa mtkicebis tvirTi Semdegnairad unda gadanawildes: sazoga-

doebam xelmZRvanelis qmedebiT damdgari zianis faqti unda daamtkicos. 

xelmZRvanelma ki – Tavisi keTilsindisiereba, gadawyvetilebasTan dakav-

Sirebuli sakiTxebis Taobaze sakmao informaciis floba, damoukidebloba 

da miukerZoebloba. roca sakiTxi samewarmeo gadawyvetilebas ar exeba, mtki-

cebis tvirTi mkacrdeba. xelmZRvanelebs evalebaT daadasturon isic, rom 

maT sakmarisi safuZveli hqondaT, raTa moqmedeba sazogadoebisaTvis sau-

keTesod mieCniaT. 

VII. kapitalis dacva korporaciis qonebis ganawilebisas

1. saaqcio sazogadoebis mogebis ganawileba mewarmeTa Sesaxeb  

kanonis mixedviT

aqcionerebisTvis qonebis ganawileba korporaciis qonebriv mdgomareobas 

auaresebs. ganawilebis Sedegad sawarmos kreditorebisaTvis xelmisawvdomi 

qonebis odenobac mcirdeba. amave dros, saaqcio investirebis mamoZravebeli 

Zala swored sawarmos sameurneo warmatebaSi monawileobis uflebaa, rome-

lic, umTavresad, dividendis miRebaSi gamoixateba. 

`mewarmeTa Sesaxeb~ kanonis mixedviT, saboloo gadawyvetilebas dividen-

dis ganawilebis Sesaxeb aqcionerTa saerTo kreba iRebs.1046 Sesabamis wina-

dadebas direqtorebi SeimuSaveben, vinaidan sawarmos finansuri menejmenti 

maT funqciebs ganekuTvneba. sameTvalyureo sabWo, romelic direqtorTa 

saqmianobis makontrolebeli organoa, valdebulia igi ganixilos da, mowo-

nebis SemTxvevaSi, saerTo krebas warudginos (ix. §§ 55.6 e), 57.1). SeuTanxme-

blobis SemTxvevaSi rogorc direqtorebis, aseve, saboloo gadawyvetilebis 

misaRebad sameTvalyureo sabWos winadadebebi saerTo krebas waredgineba. 

aqcionerebs SeuZliaT arc erTi SemoTavazeba ar gaiziaron da gadawyveti-

leba damoukideblad miiRon (§ 54.6 d)). krebis mixeduleba arc sameTvaly-

ureo sabWos mier mowonebuli winadadebiT izRudeba. 

kapitalis dacvis TvalsazrisiT mniSvnelovania dividendis dasaSvebi 

odenobis cneba. dividendis aramarTebulad ganawilebis SemTxvevaSi, ka-

1046  ix. burduli, saaqcio samarTlis safuZvlebi, tomi I, 156, sqolio 57.
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nonis damrRvevs sazRauris dabrunebas an zaralis anazRaurebas avalebs. 

kanondarRvevisTvis sazogadoebis xelmZRvanelebs solidaruli, piradi da 

SeuzRudavi pasuxismgebloba ekisrebaT. kapitalis dacvis uzrunvelsayofad 

aRniSnul moTxovnaze uaris Tqma saerTo krebis gadawyvetilebiTac ki dauS-

vebelia. kreditorebs ufleba aqvT, sazogadoebis moTxovna TavianT sasar-

geblod gamoiyenon (§ 57.2). 

kanoni krZalavs ara marto dividendis gadametebuli Tanxis gadaxdas, 

aramed nebismieri sxva qonebis gadacemas, garda kanonieri dividendisa (§ 57.2 

I win.). amdenad, dividendis ganawilebis wesis darRvevasTan erTad dauSvebe-

lia aqcionerTaTvis nebismieri sargeblis gadacemac, Tuki korporacia Sesa-

tyvis sapasuxo anazRaurebas ar iRebs. debulebis Sinaarsidan cxadi xdeba, 

rom germanul samarTalSi arsebuli `faruli dividendis~ sakiTxis gadawy-

vetas `mewarmeTa Sesaxeb~ kanonic gvTavazobs. 

qonebas, romelic dividendis dasaSveb odenobas gansazRvravs kanoni 

`mogebis~ `wliuri mogebis~ an `wminda mogebis~ saxeliT icnobs. Tumca, 

terminTa sakorporacio-samarTlebriv gagebas kanonmdebeli, samwuxarod, 

ar ganmartavs. korporacias ufleba aqvs dividendis saxiT gaanawilos 

wliuri an Sualeduri mogeba – adgens `mewarmeTa Sesaxeb~ kanonis me-8 

muxli. 57.1 muxlis mixedviT ki ganawilebas wminda mogeba eqvemdebareba. 

dividendis wyaros aRsaniSnavad kanoni aseve xSirad iyenebs `mogebas~ (mag. 

§ 53.2).

SedarebisaTvis, germanuli saaqcio kanoni dividendebis dafinansebis wya-

rod e.w. sabalanso mogebas (Bilanzgewinn) ganixilavs. igi ar aris wliuri an 

mTliani (akumulirebuli) mogebis tolfasi. sabalanso mogebaSi SeiZleba 

aseve gaTvaliswinebul iqnes sxva Tavisufali rezervebic. magaliTad, sawes-

debo kapitalis Semcirebis Sedegad ganTavisuflebuli Tanxebi. kapitalis 

dacvis evropuli direqtivis moTxovniTac qonebis ganawileba xorcieldeba 

mogebis, mogebis naSTisa da sxva Tavisufali rezervebis xarjze, romlebsac 

zaralis naSTi da savaldebulo rezervSi gadasaricxi saxsrebi akldeba.1047 

orive SemTxvevaSi dasaSvebi dividendis odenoba sawarmos finansur angariS-

gebaze dayrdnobiT xorcieldeba. 

gansxvavebulia RMBCA da DGCL midgoma. RMBCA § 6.40(c) krZalavs qone-

bis ganawilebas (distribution), Tu amis Sedegad korporaciis aqtivi (total 
1047  ix. evropis meore korporaciul-samarTlebrivi direqtivis me-15 muxlis pirveli 
nawilis c) punqti.
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assets) valdebulebebis odenobaze (sum of total liabilities) naklebi gaxdeba. 

ganawileba aseve dauSvebelia, Tuki igi korporaciis gadaxdisuunaro-

bis mizezi aRmoCndeba. DGCL § 170-is Tanaxmad, delaveris korporacias 

SeuZlia, dividendad e.w. nameti (surplus) gaanawilos. igi Seadgens Tanxas, 

romliTac korporaciis wminda aqtivi mis (sawesdebo) kapitals aRema-

teba. nametis ararsebobis SemTxvevaSi korporacias ufleba aqvs, di-

videndebi mimdinare an wina wlis wminda mogebidan gasces. dividendis 

ganawileba dasaSvebia mxolod im pirobiT, Tu sawarmos sakmarisi wminda 

aqtivi darCeba, raTa privilegirebuli aqciebis Sesatyvisi kapitalis 

nawili dafaros.1048 

rogorc aRvniSneT, `mewarmeTa Sesaxeb~ kanoni (gasanawilebeli) moge-

bis sakorporacio-samarTlebriv termins ar ayalibebs. gasanawilebeli 

mogebis cnebis dasazusteblad SegviZlia finansuri angariSgebis princi-

pebi moviSvelioT. finansuri TvalsazrisiT mogeba saangariSo periodSi 

Semosavlebisa da xarjebis dadebiT sxvaobas aRniSnavs. igi samarTlia-

nad aris miCneuli sawarmos warmatebis mniSvnelovan kriteriumad (ix. IFRS 

Framework, 69). `saqarTveloSi buRaltruli aRricxvisa da angariSgebis 

Sesaxeb debulebis mixedviT~ (damtkic. prezidentis 06.01.1998 No.70 brZa-

nebulebiT), sameurneo wlis mogeba sawarmos yvela sameurneo operaciis 

saboloo finansuri Sedegia (68-e muxli). aRniSnulis miuxedavad, saanga-

riSo periodis (mimdinare) mogebisa da gasanawilebeli mogebis cnebebi 

identuri ar aris. mimdinare mogebis xarjze dividendis gacema, vfiqro-

bT, arc kanonmdeblis ganzraxvas Seesabameba. am mxriv saintereso dazus-

tebas Seicavs `mewarmeTa Sesaxeb~ kanonis 57.1 muxli. normis Tanaxmad, 

aqcionerebs SeuZliaT, wliuri mogeba sawarmoSi datovon da axali anga-

riSis dros gaiTvaliswinon. moxmobili wesidan gamomdinare, dividendis 

wyarod sawarmos mTliani (akumulirebuli) mogeba unda miviCnioT. Tumca 

aqve davsZenT, rom Canafiqris aseT SeniRbul gadmocemas sakanonmdeblo 

teqnikis miRwevad ver ganvixilavT. 

`mewarmeTa Sesaxeb~ kanonSi aseve bundovania wliuri (mimdinare) moge-

bis zaralis naSTTan mimarTeba. teqstis mixedviT, saaqcio sazogadoebas 

mimdinare mogebis zaralis naSTis dafarvis gareSe ganawileba ar ekrZale-

ba. daufaravi zaralis miuxedavad, mogebis ganawileba, arsebiTad, kredi-

1048  ix. aseve Folk on Delaware General corporation Law, 46; Winberg v. Baltimore Brick Co., 108 A.2d 81, 
83-84 (Del. Ch. 1954).
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torTa xarjze xdeba.1049 sawarmos balansSi zaralis arseboba gulisxmobs, 

rom misi qoneba (aqtivi) valdebulebaTa Tanxis dasafaravad sakmarisi ar 

aris. Sesabamisad, korporacia dividendad gascems saxsrebs, romlebic mas 

ar ekuTvnis.

aRniSnuli SeRavaTis gaTvaliswineba gamarTlebulia Semdegi mosazrebiT: 

warumatebeli saqmianobiT dagrovili zarali korporaciis aqciebis lik-

vidurobas amcirebs, arsebul aqcionerebs ki sazogadoebis datovebisaken 

ubiZgebs. korporacia, romelmac warumateblobas Tavi daaRwia da mogebiani 

gaxda, investiciebs ufro moizidavs, Tuki mimdinare mogebidan dividendis 

ganawilebis SesaZlebloba miecema. Tumca zaraliani korporaciis mier divi-

dendis gacemiT kreditorTa moTxovnebis droul dakmayofilebas, SesaZloa 

safrTxe daemuqros. amitom debuleba mogebis ganawilebis Sesaxeb unda cdi-

lobdes wonasworobis dacvas sawarmos, aqcionerTa da kreditorTa intere-

sebs Soris. 

kanoni gasanawilebeli mogebis gamoangariSebis meTodis sakiTxsac pasux-

gaucemels tovebs. saaqcio sazogadoeba valdebulia finansuri angariSgeba 

kanoniT gaTvaliswinebuli wesiT awarmoos. Tumca debulebas, romelic kor-

poracias dividendebis gansxvavebuli meTodiT daangariSebas aukrZalavs, 

kanoni ar iTvaliswinebs. msgavsi midgoma amerikul korporaciul samarTal-

sac axasiaTebs (RMBCA § 6.40(d), DGCL §§ 154, 170). Tumca igi mniSvnelovanwilad 

dabalansebulia direqtorTa fiduciaruli valdebulebebis doqtriniT, 

romelic mravalwlian da vrcel sasamarTlo praqtikas efuZneba. aseTi sa-

pirwonis ararsebobis pirobebSi mizanSewonilia, dividendis Tanxis dadgenis 

savaldebulo meTodad miCneul iqnes finansuri angariSgeba. aseTi danawesiT 

sawarmosa da aqcionerebs dividendis odenobis saimedo gansazRvra gauad-

vildebaT. SemoTavazebuli midgoma sasamarTlo praqtikisTvisac xelsayre-

lia. winaaRmdeg SemTxvevaSi, sasamarTlo iZulebuli iqneba, gamoikvlios 

xelmZRvanelTa gulisxmiereba gasanawilebeli Tanxis gamoTvlisas. zogjer 

ki gamoyenebuli meTodis mizanSewoniloba Tavad Seafasos. 

1049  sawesdebo kapitalis cneba da funqciebi `mewarmeTa Sesaxeb~ kanonis moqmedi redaq-
ciiT gauqmebulia. kanoniseuli termini `kapitali~ Senatanebis jams aRniSnavs. mas divi-
dendis ganawilebisas SemzRudavi roli ar ekisreba. ix. `mewarmeTa Sesaxeb“ kanonis 51-e 
muxlis pirveli nawili da 69-e muxlis me-6 nawili.
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2. sakuTari mosazreba aqcionerebze  

sawarmos qonebis ganawilebis farglebTan dakavSirebiT 

rogorc aRvniSneT, zaralian korporaciasac aqvs ufleba, wliuri an 

Sualeduri mogeba gaanawilos. dividendis gacema, zaralis miuxedavad, maT 

aqciaTa mimzidvelobis SenarCunebis SesaZleblobas sTavazobs. korporacias 

samewarmeo saqmianobis dasafinanseblad axali investiciebis mozidva uad-

vildeba, rac, sabolood, krizisidan Tavis daRwevis albaTobasac zrdis. 

sawarmos interesi emTxveva aqcionerTa miswrafebasac, romelTac gaRebuli 

investiciis sanacvlod maRali dividendebis miReba surT. imavdroulad, 

aqcionerTa es swrafva maSin aris gamarTlebuli, Tuki igi korporaciis 

ekonomikur warmatebaSi monawileobas gulisxmobs. wliuri mogeba sawarmos 

Sedegianobis mniSvnelovani indikatoria. Tumca Znelia warmatebulad Cai-

Tvalos sawarmo, romelmac mimdinare mogeba miiRo, magram, zaralis naSTis 

gamo, valdebulebaTa dasafaravad sakmarisi saxsrebi ar gaaCnia. zaraliani 

sawaros mier dividendis ganawileba dasaSvebia im pirobiT, rom korporacia 

momavalSi gadaxdisuunarobis safrTxis winaSe ar aRmoCndeba. vadadamdgari 

moTxovnebis dakmayofileba arsebiTad erTaderTi moTxovnaa, romelic kre-

ditorebs korporaciis mimarT aqvT. bunebrivad ismis kiTxva: ra saWiroa 

dividendis ganawilebisas mogebis an wminda aqtivis gaTvaliswineba, Tuki 

kreditorebis interesi sakmarisad daculi mxolod maSin aris, Tuki dividen-

debis ganawileba mis gadaxdisunarianobas zians ar ayenebs. argumentis Teo-

riuli damajereblobis miuxedavad, aRsaniSnavia, rom gadaxdisunarianobis 

Sefasebas garkveuli arasaimedooba axasiaTebs. igi, ZiriTadad, efuZneba 

kapitalis nakadebis prognozs1050 (cash flow projection), romelic sawarmos fi-

nansuri mdgomareobis ganviTarebis navaraudevi scenaridan gamomdinareobs. 

misTvis damaxasiaTebelia sawarmos xelmZRvanelTa subieqturi Sefasebisa1051 

da varaudebis mniSvnelovani gavlena Sedegze. gulisxmieri direqtoris mier 

gakeTebuli prognozic ki sawarmos mier gadaxdisunarianobis SenarCunebis 

garantias ar iZleva. amdenad, dividendis gacemis mizanSewonilobis Sefase-

bisas mxolod gadaxdisunarianobis prognozze dayrdnoba gaumarTleblad 

migvaCnia.1052 

1050  ix. KPMG Study, 407.
1051  “Subjectve assessment” – ix. KPMG Study, 409.
1052   KPMG-s mier Catarebuli kapitalis dacvis alternatiuli meTodebis analizi xazs 
usvams gadaxdisunarianobis/likvidurobis testis (solvency test, liquidity test) arasaimedoobas. 
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vfiqrobT, rom dividendis ganawilebis Sesaxeb debulebis SemuSavebisas 

ormxriv SezRudvas unda mivmarToT. erTi mxriv, korporacias ufleba unda 

mieces gaanawilos Tavisi wliuri (mimdinare) mogeba, mogebis naSTi da moge-

bis xarjze Seqmnili Tavisufali rezervebi, Tuki misi aqtivi dividendis 

ganawilebis Semdeg sazogadoebis valdebulebebis dasafaravad sakmarisia. 

mizanSeuwonelia dasaSvebi dividendis mxolod mimdinare mogebis mixed-

viT gansazRvra, vinaidan, sakorporacio samarTlebriv konteqstSi sawar-

mos Sedegebis periodebis mixedviT Sejameba mxolod teqnikuri sakiTxia. 

amasTanave, mimdinare mogebaze damokidebuleba arc investorebisTvis iqneba 

mimzidveli.1053

SemoTavazebulma debulebam dividendebis ganawilebis ZiriTadi wesis 

funqcia unda itvirTos. gamonaklisis saxiT SesaZloa davuSvaT qonebis ga-

nawileba, Tuki momavali 12 Tvis ganmavlobaSi sawarmos gadaxdisunarianobas 

safrTxe ar emuqreba. am SemTxvevaSi korporacias ar moeTxoveba, mogebisa 

da wminda aqtivis arsebobis winapiroba daakmayofilos. sawarmos xelmZRva-

nelebs unda daevaloT, sawarmos gadaxdisunarianobis sakiTxi gulmodgined 

Seiswavlon. aqcionerTa saerTo krebas, mxlod direqtorTa dadebiTi pro-

gnozis SemTxvevaSi, dividendis gamocxadebis ufleba unda mieces. KPMG-is 

analizis Tanaxmad, moklevadiani gadaxdisunarianobis prognozi, rogorc 

wesi, sakmaod saimedoa.1054 prognozidan gamomdinare pasuxismgeblobis ris-

ki ekisrebaT korporaciis xelmZRvanelebs, romelTac qonebis ganawileba 

dasaSvebad miiCnies. sakorporacio marTvis gasaumjobeseblad mizanSewoni-

lia, rom direqtorebma TavianTi gadawyvetileba daasabuTon dividendebis 

ganawilebis Sesaxeb winadadebaSi, romelic saerTo krebas waredgineba. dasa-

buTebaSi unda aRiweros korporaciis gadaxdisuunarobis ganmapirobebeli 

garemoebebi da Sefasebisas gamoyenebuli meTodebi. aqcionerTa mier direq-

torebis azris gaziarebis SemTxvevaSi dasabuTeba aseve unda aisaxos saerTo 

krebis gadawyvetilebaSi. 

Cveni SemoTavazeba, garkveulwilad, exmianeba qarTul sakorporacio 

samarTalSi informaciis xelmisawvdomobisa da sajaroobis problemas. in-

am garemoebam SeiZleba direqtorebis samarTlebrivi mdgomarebis arastabiluroba gana-
pirobos: „the directors are required to make higly jujmental decisions about prospects of the company. This 
may result in the legal uncertainty for directors“ – ix. KPMG Study, 289.
1053  aseve General Principles of Company Law for Transition Economies, 31, 32.
1054  KPMG Study, 409.
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formacia saaqcio sazogadoebis finansuri mdgomareobis, korporaciuli 

marTvisa da struqturuli cvlilebebis Sesaxeb savaldebulo dokumenti-

rebasa da dainteresebuli pirebisTvis xelmisawvdomobas naklebad eqvemde-

bareba. imavdroulad, SezRuduli pasuxismgeblobis principidan gamomdi-

nare, riskebis erT-erT sapirwones swored korporaciis Sesaxeb informaciis 

miRebis SesaZlebloba qmnis. misi meSveobiT kontrahentTa umravlesobas sa-

Sualeba aqvs, gaerkves finansurad da struqturulad ramdenad gamarTul 

sawarmosTan amyareben urTierTobas. aRniSnuli SesaZlebloba amcirebs 

drosa da xarjebs, romlebsac transaqciis momzadebisas mxareebi erTmaneTis 

Seswavlas andomeben. informaciis xelmisawvdomobis zrda gansakuTrebiT 

waadgeba SedarebiT susti sabazro poziciis mqone kreditorebsa da mcire 

aqcionerebs. maT saSualeba miecemaT, korporaciebis mdgomareobis Sesaxeb 

mniSvnelovani informacia didi danaxarjebis gareSe moipovon. monacemebi-

dan, romlebic dainteresebul pirTaTvis xelmisawvdomi unda iyos, aRsa-

niSnavia: korporaciis wesdeba da masSi Setanili cvlilebebi, aqcionerTa 

saerTo krebis, direqtorTa bordis, sameTvalyureo sabWosa da sxva xelmZR-

vanel organoTa gadawyvetilebebi da sxdomaTa oqmebi, finansuri Sedegebi 

da Sesabamisi saeqsperto (auditoruli) daskvnebi, maT Soris, konsolidire-

buli angariSgebebi da dakavSirebul pirebTan ganxorcielebul garigebaTa 

Sesaxeb informacia.1055 

VIII. korporaciis mier kapitalis dacva sakuTari aqciebis 

gamosyidvisas

kapitalis dacvis TvalsazrisiT dividendebis ganawileba da korpora-

ciis mier sakuTari aqciebis gamosyidva msgavsi movlenebia. orive SemTxve-

vaSi korporacia saxsrebs gascems sanacvlo aqtivis miRebis gareSe. sawarmos 

qonebrivi mdgomareobis mxrivac sakuTari aqciebis SeZena imave safrTxeebs 

Seicavs, romelsac dividendis ganawileba. 

`mewarmeTa Sesaxeb~ kanoni sakuTari aqciebis gamosyidvas ormxriv da-

tvirTvas aniWebs. umciresobaSi myofi aqcionerisTvis igi Tavdacvis erT-

1055   saqarTveloSi korporaciuli marTvis am da sxva problemebTan dakavSrebiT ix. IFC, 
Corporate Governance in Georgia: Survey Results, 2004. 
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erTi saSualebaa. sawarmos mier aqciaTa samarTlian fasad1056 gamosyidvis 

moTxovna aqcioners warmoeSoba, Tuki man mxari ar dauWira gadawyvetilebas, 

romelic, arsebiTad, mis uflebebs laxavs an sawarmos reorganizacias exeba 

(§ 531.1). aRniSnuli uflebiT sargeblobisaTvis aqcioners xmis micemis pro-

cesSi monawileoba ar evaleba. sakmarisia, Tuki mas gadawyvetilebis sasar-

geblod xma ar miucia. Sesabamisad, gamosyidvis moTxovnis uflebiT sar-

gebloben aqcionerebic, romelTac xmis micemis procesSi monawileoba ar 

miuRiaT an aqcionerTa saerTo krebas ar eswrebodnen. gamosyidvis moTxovna 

xmis uflebis armqone (privilegirebuli) aqciis mflobelebsac SeiZleba 

warmoeSvaT. 

sakuTari aqciebis Sesyidvis meore funqcia sawarmos interesebidan ga-

momdinareobs. saaqcio sazogadoebas ufleba aqvs, aqciebi gamoisyidos maTi 

Semdgomi gamoyenebisaTvis (saxazino aqciebi1057). Tumca kanoni arc aqcioner-

Ta moTxovniT gamosyiduli aqciebis Semdgom gasxvisebas krZalavs. korpora-

cias SeuZlia, sakuTari aqciebi dasaqmebulebs, direqtorebs an sxva Tanamde-

bobis pirebs SesTavazos an aqcionerebs korporaciis datoveba gauadvilos. 

gamosyidvis xarjze SesaZlebelia aqciebis maragis Seqmnac, romelic aqcie-

bTan dakavSirebuli garigebebis droul ganxorcielebas moxmardeba. kapi

talis bazris ganuviTareblobis gamo, aqciaTa kursze zrunvis mizniT aqcie

bis gamosyidva saqarTveloSi jerjerobiT naklebad mniSvnelovania.

`mewarmeTa Sesaxeb~ kanoni gansazRvravs SemTxvevebs, roca aqcioners 

ar aqvs ufleba, sazogadoebas aqciebis gamosyidva mosTxovos. garda amisa, 

adgens garemoebebs, romelTa arsebobisas korporacias sakuTar aqciaTa Se-

Zena ekrZaleba. pirvel SemTxvevaSi SezRudva exeba aqcionerebs, romelTac 

aqciebisaTvis gaTvaliswinebuli Senatani srulad ar ganuxorcielebiaT. 

danawesi kapitalis dacvis mosazrebidan gamomdinareobs. misi mizani aqcio-

neris Seusrulebeli valdebulebis gauqmebis Tavidan acilebaa. winaaRmdeg 

SemTxvevaSi, aqciis gamosyidviT korporacia, aqciasTan dakavSirebuli Sena-

tanis moTxovnidan gamomdinare, sakuTari movale gaxdeba. xolo roca kre-

ditori da movale erTi da igive piria, Senatanis valdebuleba wydeba (samoq. 

kod. § 452). 

1056   aqciaTa gamosyidvisas maT samarTlian Rirebulebad, ZiriTadad, sabazro fasi miiCneva 
(ix. `mewarmeTa Sesaxeb“ kanonis 531 muxlis me-4 nawili). Tumca, qarTuli fasiani qaRal-
debis bazris ganuviTareblobis gamo, praqtikaSi xSirad gamoiyeneba aqciaTa sabalanso 
Rirebuleba. 
1057  inglisuridan “treasury shares”.
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sawarmos mier sakuTari nebiT gamosyidul aqciaTa odenoba ganTavsebuli 

aqciebis 25%-s ar unda aRematebodes. aqcionerTa moTxovniT aqciaTa gamo-

syidva akrZalulia, Tuki maTi gamosasyidi Tanxa korporaciis sakuTari kapi-

talis meoTxeds aWarbebs. Tuki SemoTavazebuli aqciebis gamosyidva aRniS-

nul SezRudvas arRvevs, SesaZlebelia sxvadasxva gamyidvelisgan aqciebis 

proporciuli SeZena zRvruli Tanxis farglebSi. mimoxiluli SezRudvebi 

sawarmos kapitalis dacvas emsaxureba. korporaciis mier SeZenili sakuTari 

aqciebi aqtivs ar warmoadgens (IAS 32.331058), amdenad, aqciebSi Tanxis gaRe-

biT sazogadoeba qonebas kargavs. swored es garemoeba amarTlebs aqciebis 

sanacvlod gadaxdili qonebis odenobis SezRudvas. aqcionerTa iniciativiT 

sakuTar aqciaTa gamosyidva sawarmos maSinac ekrZaleba, roca igi gadaxdi-

suunaroa an gadaxdisunarianobis safrTxis winaSe dgas. igive wesi moqmedebs, 

Tuki gadaxdisuunaroba an mosalodneli gadaxisuunaroba aqciaTa gamosyid-

vis Sedegad warmoiSoba.1059 

`mewarmeTa Sesaxeb~ kanonis 53.1.9 muxli krZalavs saaqcio sazogadoebis 

mier saxazino aqciebTan dakavSirebuli uflebebis gamoyenebas. debulebiT 

sawarmos kuTvnili saxazino aqciebi mogebis ganawilebis, xmis micemisa da 

sxva SemTxvevebSi `mxedvelobaSi ar miiReba~. Sesabamisad, korporacias am 

aqciebTan dakavSirebul uflebaTa gamoyenebis saSueleba espoba. amasTanave, 

aqciaTa uflebebi ar uqmdeba. saxazino aqcia misi kvlav ganTavsebis dros 

myidvels uflebrivad unaklo mdgomareobaSi gadaecema. sainteresoa, rom 

saaqcio uflebebiT sargeblobis akrZalva korporaciis Svilobili sawarmos 

xelT arsebul aqciebzec vrceldeba. samwuxarod, kanonSi Svilobili sawar-

mos cneba ganmartebuli ar aris. amdenad, vfiqrobT, `fasiani qaRaldebis 

bazris Sesaxeb kanonis~ Sesabamis debulebas unda daveyrdnoT. kanonis 161 

muxlis me-2 nawilis Tanaxmad, Svilobil sawarmoSi sazogadoeba 50%-ze met 

wils unda flobdes. ganxiluli akrZalvis arsi gulisxmobs, rom Svilo-

bili sawarmo mTavari sawarmos daqvemdebarebaSia. korporaciaSi Svilobi-

lis kuTvnili aqciebidan gamomdinare, uflebebis gamoyeneba imave safrTxes 

1058   IAS 32.33-is mixedviT, sawarmos, romelic sakuTar aqciebs SeiZens, aqtivSi misi gaT-
valiswineba ar SeuZlia. sakuTari aqciebis Rirebuleba (e.w. saxaziano aqciebi) sawarmos 
sakuTar kapitals akldeba, rac mogebaze ar aisaxeba. 
1059  sasurvelia, rom dazustdes „mewarmeTa Sesaxeb“ kanonis 53.1 muxlis me-7 nawilis b) 
punqti („aqciebis gamosyidva ar daiSveba, Tu: gamosyidvis momentSi sawarmo akmayofilebs 
„gadaxdisuunarobis saqmis warmoebis Sesaxeb“ saqarTvelos kanoniT dadgenil piro-
bebs...“), vinaidan kanoni „gadaxdisuunarobis saqmis warmoebis Sesaxeb“ mraval debulebasa 
da, Sesabamisad, mravalricxovan pirobebs Seicavs. 
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Seicavs, romelsac mTavari sawarmos sakuTari aqciebidan gamomidnare ufle-

bebiT sargebloba. 

TvalSisacemia, rom kanonis teqsti mxolod sawarmos saxazino aqciebi-

dan gamomdinare uflebebis gamoyenebas krZalavs. aqcionerTa moTxovniT 

gamosyiduli aqciebis mimarT sagangebo SeRavaTis gamoyeneba mizanSeuwon-

lad migvaCnia. sakuTari aqciebidan, maTi gamosyidvis formis miuxedavad, 

erTi da igive safrTxe gamomdinareobs, vinaidan gamosyidul aqciaTa myisier 

gauqmebas kanoni ar moiTxovs. gamonaklisis daweseba, savaraudod, arc ka-

nonmdeblis ganzraxvas Seesabameba. amitom saxazino aqciebisTvis dadgenili 

akrZalva korporaciis mflobelobaSi arsebul yvela sakuTar aqciaze unda 

gavrceldes. 

IX. kapitalis dacva gadaxdisunarianobis safrTxis winaSe  

mdgomi da gadaxdisuunaro korporaciebSi

1. mimoxilva

kapitalis dacvis umTavresi amocana aris sawarmos gadaxdisunariano-

bis SenarCuneba. Tumca yvelaze gamarTul samarTlebriv meqanizmebsac ar 

ZaluZs, sawarmosTvis warumateblobis arideba. `mewarmeTa Sesaxeb~ kanoni 

korporaciis xelmZRvanelebs avaldebulebs, damdgari an mosalodneli ga-

daxdisuunarobis Sesaxeb ganacxadon `gadaxdisuunarobis saqmis warmoebis 

Sesaxeb~ kanonis Sesabamisad.1060 gancxadeba sasamarTloSi unda iqnes Seta-

nili. Setanis maqsimaluri zRvari gadaxdisuunarobis dadgomidan sami kvi-

riT ganisazRvreba. amave dros, gadaxdisuunarobis Taobaze gancxadeba sa-

samarTloSi braleuli gaWianurebis gareSe unda iqnes Setanili. braleul 

gaWianurebad ar CaiTvleba keTilsindisieri xelmZRvanelis qmedebebi, ro-

melic gadaxdisunarianobis Tavidan acilebas emsaxureba. dadgenili vadis 

amowurvamde maT SeuZliaT scadon gadaxdisuunarobis Tavidan acileba an 

aRmofxvra, magaliTad, axali investoris mozidviT an kreditis meSveobiT. 

keTilsindisierebis valdebuleba, upirveles yovlisa, gulisxmierebas gu-

lisxmobs (ix. §§ 9.9 da 9.6). amitom, ganzraxi gaWianurebis garda, braleulad 

1060  ix. `gadaxdisuunarobis saqmis warmoebis Sesaxeb~ kanonis me-14 muxlis pirveli nawilis 
a) punqti da me-16 muxli.
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CaiTvleba direqtoris moqmedeba, romelic sawarmos savalalo mdgomareo-

bas ugulisyurobis gamo ver amCnevs.

direqtorTa valdebulebis gansazRvrisTvis didi mniSvneloba aqvs ga-

daxdisuunarobisa da mosalodneli gadaxdisuunarobis cnebebs. `gadaxdi-

sunarianobis saqmis warmoebis Sesaxeb~ kanonis mixedviT, gadaxdisunariania 

movale, romelsac ar SeuZlia, kreditoris vadamosuli moTxovna daakmayo-

filos (me-3 muxlis a) punqti). mosalodneli gadaxdisunarianoba ki gan

martebulia mdgomareobad, roca movale uaxloes momavalSi gaxdeba an Se

saZlebelia gaxdes gadaxdisuunaro (me-3 muxlis b) punqti). 

gadaxdisuunaroba umTavresad sawarmos likvidurobis problemebs 

ukavSirdeba. gadaxdisuunaro movales ar gaaCnia da, dabali kredituna-

rianobis gamo, arc ZaluZs, vadamosuli valdebulebebis Sesasruleblad 

saWiro Tanxebi moizidos. igi mxolod valdebulebis Sesrulebis vadis 

gadacilebas ar gulisxmobs. gadaxdsiuunaro sawarmos finansuri gasaWi-

ri imdenad mZimea, rom misi uunaroba ara moklevadiani Cavardnis, aramed 

mdgomareobis mdgradi gauaresebis aRmniSvnelia. amaze miuTiTebs `mewar-

meTa Sesaxeb~ kanoniT dadgenili samkviriani vadac, romlis ganmavlobaSic 

sawarmos saxsrebis mozidviT SeuZlia gadaxdisunarianoba aRidginos. 

mosalodnel gadaxdisuunarobaSi gadaxdisuunarobis albaToba igu-

lisxmeba. `gadaxdisuunarobis saqmis warmoebis Sesaxeb kanonis~ mixedviT, 

`mosalodneli gadaxdisuunarobis winaSe myofi movale – movale, ro

melic saTanado zomebis miuReblobis SemTxvevaSi uaxloes momavalSi gax-

deba an SesaZlebelia gaxdes gadaxdisuunaro~.1061 moxmobil gansazRvrebaSi 

zedmeti da damabnevelia fraza `saTanado zomebis miuReblobis SemTxve-

vaSi~. gadaxdisunarianobis varaudi sawarmos samomavlo finansuri naka-

debisa da Sesasrulebeli valdebulebebis proeqciidan gamomdinareobs. 

gadaxdisuunarobis sawinaaRmdego xelmisawvdomi RonisZiebebi aRniSnuli 

proeqciis nawilia. sxvagvarad rom vTqvaT, Tuki sazogadoebas `saTanado 

zomebiT~ gadaxdisuunarobis Tavidan acileba ZaluZs, igulisxmeba, rom 

mas gadaxdisuunaroba ar emuqreba. 

gadaxdisunarianobis prognozi ar exeba drois romelime myarad gan-

sazRvrul Sualeds, aramed `uaxloes momavals~. termini gulisxmobs 

periods, romlis farglebSic gulisxmier direqtors SeuZlia, sawarmos 

1061  `gadaxdisuunarobis saqmis warmoebis Sesaxeb~ kanonis me-3 muxlis b) punqti.
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samomavlo ganviTareba ivaraudos – e.i. ganWvretad (foreseeable) moma-

vals.1062 

fraza `gaxdeba an SesaZlebelia gaxdes gadaxdisuunaro~ or SemTxve-

vas moicavs. pirvel SemTxvevaSi gadaxdisuunarobis Tavidan acilebis 

realisturi Sansi ar arsebobs.1063 amitom korporaciis xelmZRvanelisTvis 

cnobilia, rom sawarmos gadaxdisuunaroba elodeba. meore alternativa 

gadaxdisuunarobis mometebul albaTobas gulisxmobs.1064 am SemTxvevaSi ga-

daxdisuunarobis safrTxe1065 gadaxdisunarianobis SenarCunebis Sanss unda 

aRematebodes.1066 mosalodneli gadaxdisuunarobis dadgena, korporaciis Se-

mosavlebidan gamomdinare, moTxovnebis dakmayofilebis prognozs efuZneba. 

rogorc ukve aRvniSneT, finansuri prognozebi yovelTvis SefasebiT, e.i. 

subieqtur, elemets Seicavs. momavali xarjebi da Semosulobebi gaTvaliswi-

nebul unda iqnes imis mixedviT, Tu ramdenad mosalodnelia maTi warmoSoba, 

e.i. aWarbebs Tu ara misi albaToba sawinaaRmdego varauds.1067 

2. kreditorTaTvis zianis momtani qmedebebi 

gadaxdisuunaro sawarmoSi kapitalis dacvasTan dakavSirebiT `gadaxdi-

suunarobis saqmis warmoebis Sesaxeb~ kanonis 35-e muxlis Sinaarssac unda 

SevexoT. norma exeba kreditorTaTvis saziano qmedebebs, romlebic ga-

daxdisuunarobis Sesaxeb gancxadebis Setanamde eqvsi Tvis ganmavlobaSi (e.w. 

saeWvo periodSi) ganxorcielda. kanonis mixedviT, sazianoa movalis qme-

deba, romelmac kreditorTa Tanabarzomier dakmayofilebas xeli SeuSala 

an erT kreditors gaumarTlebeli upiratesoba mianiWa. aseTadve amiiCneva 

movalis mier qmedebis ganxorcieleba an garigebis dadeba, romelmac sameur-

1062  ix. Bußhardt, Braun (Hrsg.), InsO Kommentar, 4. Aufl. 2010, § 18, Rn. 7, 8.
1063   ix. gaerTianebuli samefos gadaxdisuunarobis kanonis (Insolvency Act 1986) § 214 2 (b): 
“there was no reasonable prospect that the company would avoid going into insolvent liquidation”
1064   fraza „gaxdeba an SesaZlebelia gaxdes gadaxdisuunaro“, gagebis TvalsazrisiT, sir-
Tuleebs ar warmoSobs, Tumca sakmarisi iqneboda: „SesaZlebelia gaxdes gadaxdisuunaro“. 
igi TavisTavad moicavs 50%-ze met nebismier albaTobas.
1065  mosalodneli gadaxdisuunarobis cnebis mimoxilva ix. Uhlenbruck, InsO Kommentar, 13. Aufl. 
2010, § 18 Rn. 3 et seq.; Drukarczyk, InsO MüKo, 2. Aufl., 2007, § 18, Rn. 13 et seq.
1066  Bußhardt, Braun, InsO Kommentar, § 18, Rn.5.
1067  ix. Wengel, Die Insolvenztatbestände Überschuldung, Zahlungsunfähigkeit und drohende Zahlungsunfä-
higkeit DStR 2001, 1769, 1771, 1772.
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veo qonebis gaufasureba gamoiwvia. saeWvo periodi sami wliT ganisazRvre-

ba, Tuki upiratesobaminiWebuli kreditori an garigebis mxare movalesTan 

dakavSirebuli piri an misi naTesavia.1068 samwuxarod, debulebis praqtikuli 

samarTlebrivi datvirTva sakmaod bundovania. igi movales kreditorTa sa-

ziano qmedebebis ganxorcielebas ar ukrZalavs. arc raime sanqcias awesebs 

movalis an mesame pirebis mimarT, romelTac kreditorTa xarjze sargebeli 

miiRes.1069 aSkaraa, rom norma miznis realuri ganxorcielebisaTvis mniS-

vnelovan daxvewas saWiroebs. 

aSS-is sagakotrebo kodeqsis magaliTze ukve ganvixileT gadaxdisuunaro-

bis zRvarze myofi movale korporaciis mier qonebis avzraxuli gadacemis 

instituti (fraudulent transfer/fraudulent convenyance) (ix. zemoT). avzraxul gada-

cemaTa cneba mxolod kreditorTa ganzrax saziano moqmedebiT (actual fraud) 

ar Semoifargleba. igi aseve moicavs SemTxvevebs, roca movale korpora-

cia gacemuli qonebis nacvlad Sesatyvis anazRaurebas ar iRebs (nagulvebi 

avzraxuloba – constructive fraud). msgavsi garigebebi sacilod miiCneva: Tuki 

(I) qoneba gadaxdisuunaro movalem gasca an gadaxdisuunaroba qonebis gan-

kargvas mohyva, (II) sawarmos qoneba aSkarad arasakmarisia misi Cveulebrivi da 

dagegmili saqmianobisaTvis (unreasonably small capital). qonebis avzraxuli ga-

dacemis samarTlebrivi mowesrigebis mizani gakotrebis masaSi im qonebis (an 

misi Rirebulebis) dabrunebaa, romelic sawarmom movalisa da mesame piris 

arakeTilsindisieri garigebiT dakarga. 

vfiqrobT, `gadaxdisuunarobis saqmis warmoebis Sesaxeb~ 35-e muxlis Si-

naarsic imave mosazrebebiT aris nakarnaxevi. Tumca imisaTvis, rom normam 

praqtikuli datvirTva SeiZinos, aucilebelia, misi darRvevis samoqala-

qo-samarTlebrivi Sedegebi ganisazRvros. magaliTad, garigebis sacilobis, 

mosargeblis mier movale korporaciisaTvis qonebis dabrunebis an qonebrivi 

danaklisis anazRaurebis movaleobebi. yuradReba unda daeTmos moTxovnaTa 

ganmaxorcielebel pirTa wris gansazRvrasac (mag., meurve, gakotrebis mmar-

Tveli, kreditori). agreTve sasurvelia sacilobis safuZvlebis ufro de-

taluri gansazRvra, rac gadaxdisuunarobis warmoebis monawileTa samarT-

lebrivi mdgomareobis stabilurobas uzrunvelyofs. `gadaxdisuunarobis 

1068   „dakavSirebuli pirisa“ da „naTesavis“ cnebebi ganmartebulia „gadaxdisuunarobis sa-
qmis warmoebis Sesaxeb“ kanonis me-3 muxlis o) da p) punqtebSi. 
1069   aRsaniSnavia, rom kreditorTa saziano qmedebebi da maTi gasaCivrebis wesi SedarebiT 
ukeT aris mowesrigebuli gadaxdisuunarobis saqmis warmoebis Sesaxeb kanonproeqtSi, ix. 
kanonproeqtis 47-e da 48-e muxlebi, URL: www.civilin.org.ge
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saqmis warmoebis Sesaxeb~ 35-e muxlis dRevandeli redaqcia ki am sakiTxebis 

gadawyvetas ar gvTavazobs. 

kreditorTaTvis saziano garigebebi SeiZleba ganxilul iqnes keTilsin-

disierebisa (samoq. kod. § 8 III) da zneobis normebis sawinaaRmdego (samoq. kod. 

§ 54) qmedebad, romlis meSveobiTac SesaZlebelia garigebis baTilobis, qone-

bis dabrunebisa da zianis anazRaurebis moTxovnebis dasabuTeba (ix. samoq. 

kod. §§ 172 I, 976-991, 992,). aRniSnulis miuxedavad, `gadaxdisuunarobis saqmis 

warmoebis Sesaxeb kanonis~ ganxiluli normis xarvezianoba TvalSisacemia. 

amerikul samarTalTan erTad, vfiqrobT, qarTuli samarTlisTvis sayu-

radReboa Sveicariis `iZulebiTi aRsrulebisa da gakotrebis federaluri 

kanonis~1070 debulebebi.1071 Sveicariuli kanonis mixedviT, e.w. saeWvo periods 

(Verdachtsfrist),1072 ZiriTadad, gakotrebis saqmis gaxsnamde erTi weli Seadgens. 

sacilo garigebebi sam kategoriad iyofa. pirveli maTgani moicavs Cuqebebs. 

CuqebaSi kanoni gulisxmobs ara marto movalis qonebis usasyidlo gankar-

gvas, aramed garigebebsac, romelTa mixedviTac, movale gacemulze nakleb 

Rirebulebas iRebs.1073 meore jgufs Seadgens zedavalianebis (Überschuldung) 

mqone movalis mier saeWvo periodSi ganxorcielebuli garkveuli qmedebe-

bi. esenia: movalis mimarT arsebuli moTxovnis uzrunvelyofa (giravnoba, 

ipoTeka da a.S.), garda im SemTxvevebisa, roca moTxovnis uzrunvelyofis 

valdebuleba saeWvo periodamde warmoiSva; fuladi valdebulebis dafarva 

arafuladi saSualebiT an valdebulebis vadamde Sesruleba.1074 Tuki sar-

geblis mimRebi zedavalianebis faqtis mimarT Tavis keTilsindisierebas 

daamtkicebs, garigebis saciloba gamoricxulia. sacilo garigebaTa mesame 

SemTxvevaa movalis ganzrax1075 moqmedeba kreditorTa sazianod an calkeul 

kreditorTaTvis upiratesobis misaniWeblad. garigeba sacilobisaTvis au-

cilebelia kreditorTaTvis zianis miyeneba (obieqturi winapiroba).1076 amas-

Tanave, movalis ganzraxva cnobili unda iyos an unda yofiliyo (erkennbar) 

1070  Bundesgesetz über Schuldbetreibung und Konkurs (SchKG) 11.04.1889.
1071  SchKG §§ 286-292.
1072   Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG, 2009, § 287 Rn. 11.
1073  SchKG § 286.
1074  SchKG § 287.
1075  moicavs irib ganzraxvasac (dolus eventualis), ix. Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar 
SchKG, § 288 Rn. 9.
1076   sakmarisia, Tuki moqmedeba erTi an ramdenime kreditorisTvis zianis miyenebis ganz-
raxviT ganxorcielda, ix. Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG, § 288 Rn. 3.
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sargeblis mimRebi mesame pirisaTvis.1077 amdenad, mosarCelis mier mxolod 

movalis pirdapiri an iribi (eventualuri) ganzraxvis damtkiceba garigebis 

baTilobas ar iwvevs. unda dasabuTdes isic, rom sargeblis mimRebma gaufr-

Txileblobis gamo movalis ganzraxvis Taobaze ar icoda.1078 sacilo gari-

gebaTa bolo kategoria yvelaze mZime darRvevad miiCneva, ris gamoc saeWvo 

periodi gakotrebis saqmis gaxsnamde xuT wels moicavs.

Sveicariuli kanoniT, Secilebis adresatia movalis mier dadebuli 

garigebis mxare, maT Soris, mesame mxaris sasargeblod dadebuli garigebis 

SemTxvevaSic. garda amisa, sarCeli SesaZloa sargeblis mimRebis winaaRm-

deg iqnes mimarTuli. sacilobis moTxovna aRniSnul pirTa samarTalmemk-

vidreebzec vrceldeba. mopasuxe aseve SeiZleba iyos arakeTilsindisieri 

mesame piric, e.i. piri, romelmac garigebis mxaris an sargeblis mimRebisagan 

kanondarRveviT miRebuli qoneba SeiZina da icoda an unda scodnoda saci-

lobis ganmapirobebel garemoebaTa Sesaxeb. mopasuxeTa simravlis SemTxve-

vaSi isini solidarul movaleebad ganixilebian.1079 mopasuxes evaleba, miRe-

buli qoneba gakotrebis masaSi daabrunos, xolo Tu naturiT dabruneba 

SeuZlebelia, misi Rirebuleba aanazRauros.1080 

Sveicariul samarTlebriv mecnierebaSi miCneulia, rom gakotrebis 

procesSi garigebaTa saciloba kanonismier valdebulebiT urTierTobebs 

warmoadgens. sacilobis moTxovnis dakmayofileba garigebis materialur-

samarTlebriv Sinaarsze mxolod irib gavlenas axdens (Reflexwirkung). Sesa-

bamisad, mopasuxe sacilo garigebiT miRebuli qonebis an moTxovnis mesaku-

Tred rCeba, Tumca valdebulia, mis xarjze kreditorTa dakmayofileba 

iTminos.1081 

1077  Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG.§ 288a Rn. 15.
1078  Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG, § 287 SchKG Rn. 15.
1079  komentari ix. Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG, § 290 SchKG.
1080  keTisldidiseri dasaCuqrebuli valdebulia daabrunos mxolod narCeni qoneba, an 
Sesabamisi Rirebuleba. 
1081  Umbach-Spahn, Hunkeler (Hrsg.), Kurzkommentar SchKG, § 285 Rn. 1, 2; § 291 Rn. 1.
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Cveni mizani

Sps germaniis teqnikuri TanamSromlobis sazogadoeba (GTZ) aris mso-

flio masStabis mqone sawarmo saerTaSoriso TanamSromlobisa da mdgradi 

ganviTarebis dargSi. is mxars uWers germaniis federalur mTavrobas gan-

viTarebis politikis miznebis ganxorcielebaSi. GTZ sTavazobs globali-

zirebul msoflios aqtualuri politikuri, ekonomikuri, ekologiuri da 

socialuri sakiTxebis gadaWris momavalze orientirebul gzebs, igi mxars 

uWers kompleqsur reformebs da ganviTarebis procesebs rTul pirobebSic 

ki. misi mizania, adamianebis cxovrebis pirobebis mdgradi gaumjobeseba. 

Cveni damkveTebi

GTZ aris federaluri sawarmo, romlis saTao ofisi ganTavsebulia 

eSbornSi, mainis frankfurtTan. is Camoyalibda 1975 wels rogorc kerZo 

samarTlis iuridiuli piri. misi mTavari damkveTia germaniis ekonomikuri 

TanamSromlobisa da ganviTarebis federaluri saministro (BMZ). garda 

amisa, is muSaobs sxva federaluri uwyebebis, aseve sxva qveynebis mTavrobe-

bis, saerTaSoriso organizaciebis dakveTiT, rogoricaa evrokomisia, gaero 

an msoflio banki, agreTve kerZo organizaciebis davalebiTac. GTZ Tavis 

amocanebs axorcielebs saerTo sargeblobisaTvis. zedmeti Tanxebi gamoiye-

neba mxolod sakuTarive proeqtebisaTvis, saerTaSoriso TanamSromlobisa 

da mdgradi ganviTarebis mxardasaWerad. 

msoflio masStabi

GTZ warmodgenilia afrikis, aziis, laTinuri amerikis, xmelTaSua zRvis-

pireTisa da axlo aRmosavleTis regionebis, aseve evropis, kavkasiisa da Sua 

aziis 120-ze met qveyanaSi. aqedan 92 qveyanaSi mas sakuTari ofisebi gaaCnia. 

mTeli msoflios garSemo mas dasaqmebuli hyavs 12.000 TanamSromeli, aqedan 

9.000 adamiani adgilobrivi TanamSromelia. eSbornis centralur ofisSi da 

germaniis sxva ofisebSi daaxloebiT 1.500 adamiani muSaobs.
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samxreT/kavkasiis qveynebSi BMZ-is davalebiT GTZ sxvadasxva proeqts 

axorcielebs samarTlisa da iusticiis reformebis mxardasaWerad. am 

proeqtebis farglebSi muSaoben rogorc mokle-, iseve grZelvadiani mow-

veuli eqspertebi, romlebic axorcieleben sakanonmdeblo konsultacias 

da atareben kvalifikaciis asamaRlebel RonisZiebebs, aseve monawileobas 

Rebuloben specialur konferenciebSi. publikaciebis _ masalaTa krebulis 

_ farglebSi gamoicema moxsenebebi, aseve proeqtebis sxva masalebi. garda 

amisa, gamoicema perioduli specialuri literaturac.


