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FOREWORD

A construction of the legal state without the education would
be as illusory, as the human life without the water is. A static
individual can sustain without the water for 30 or some 40 days. It is
interesting to find out to what extent it is effective even an attempt
of building the legal state without sufficient degree of the education
that is basically required for doing so? There is wide variety of
reasons that proves that education is worthy and thus this list of
reasons is not exhaustive at all, but the discussion about those
aspects will bring us far away from the topic.

Georgia claims to be legal, democracy and the social state. In
the process of ensuring the statehood, we the citizens of Georgia,
are obliged to contribute therein. A promoting of the development
of a Legal Science represents to be a necessary condition in the
process of constructing such state. After Georgia regained its
independence several steps were taken and the several measures
were adopted in terms of developing Georgian Legal Scholarly
System. Explicitly, the main emphasis is drawn on providing the
sophisticated base for a wide range of Legal literature. The latter is
the indicator of the legal awareness and the legal culture of the
society. The debate conducted about the problematic topics in the
legal sphere and thus their discussion and the critical analysis of
them is majorly highlighted in the professional literature.

It is a deferential attempt for Institute of Georgian and
International Law to contribute in the further improvement of the
Legal Academic Field. We consider that, announced call for papers
and only selecting the best ones therefrom already indicates on the
reasonable number of the persons interested in the field
mentioned. The fact itself is especially pleasant that the vast
number of the articles were sent by the students from the foreign
and Georgian higher education institutions of the levels of
bachelors, masters and doctorates. Apart from that, the active
collaboration with the foreign experts and professors is worth
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noting and essential, therefore we are delighted to thank them for
the assistance provided.

Institute of Georgian and International Law wishes to thank
the editorial board for the support and the active cooperation
provided. Without their invaluable advices and consultations it
would be overwhelmingly hard to publish the first edition. Institute
hopes that the first edition will be interesting for anyone who is
interesting in the Legal Academic Field of Law. Therefore,
organization is willing to take active steps towards this direction for
further contribution.

llia Badzaghua Lasha Lursmanashvili
Founder, Executive Founder, Head of
Director Academic Department
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DELFI & DEFAMATION — A BRIEF COMPARATIVE ANALYSIS OF US
AND EUROPEAN LEGAL PERSPECTIVES OF DEFAMATION AND
FREEDOM OF SPEECH

T.J.A. Barrett
Associate Professor of Law,
University of Georgia

Abstract:

This article discusses the European Court of Human Rights
case of Delfi AS v Estonia. Freedom of Speech issues and
defamation are discussed. A comparative analysis of
defamation, between U.S. law and European law, is
conducted. The Freedom of Speech protections of the U.S.
Constitution’s 1° Amendment and the European Convention of
Human Rights’ Article 10 are compared.

Keywords: Defamation; Freedom of Speech; Freedom of
Expression; 1° Amendment, US Constitution; Article 10, ECHR;
Epithets; Insults.

Discussion

This article is composed of five sections. The first section
briefly discusses Delfi AS v Estonia. This is a European Court of
Human Rights case with a decision handed down June 2015. The
case concerns comments posted on a news website from an article
that was posted on 24 January 2006; the comments were posted
over the subsequent two days.

This case has a plethora of interesting and novel legal issues.
One of which is EU Law (and the Court of Justice of the European
Union, “CJEU”) v European Convention on Human Rights (and the
European Court of Human Rights, “ECtHR”). Another issue is
whether a certain EU Directive absolves a website, such as a news
website like Delfi, from the material posted by third parties — the
directive does this for Internet Service Providers (“ISPs”), however,
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the ECtHR interpreted this narrowly and held Delfi was not an ISP.
There is reason to believe the CJEU would interpret this term, ISP,
broadly — and, if so, Delfi would be protected (as long as they
removed the offending material promptly when notified of its
existence — which, in this case, they did). Google, YouTube,
Facebook — are these publishers or just open forums? What are
their legal duties and liabilities? These are very important questions
and are still developing.

However, this article focuses on Freedom of Expression, as
relating to the insulting or defamatory comments at issue in Delfi. In
the second section, we will examine what is defamation, from the
US and then the EU perspective, then, in the third section, apply
these interpretations to the comments at issue. In the fourth
section, we will take a wider view and look at the US Constitution’s
1st Amendment Freedom of Speech compared to the ECHR’s Article
10 Freedom of Expression. The fifth section is a brief conclusion.

1. Delfi AS v Estonia

Delfi is “an Internet news portal that published up to 330
news articles a day at the time of the initial dispute. Delfi is one of
the largest news portals on the Internet in Estonia. It publishes news
in Estonian and Russian in Estonia and also operates in Latvia and
Lithuania.”* In response to articles written on the news portal,
approximately 10,000 comments were posted every day.” Delfi, it is
interesting to note, has a Georgian connection; Delfi and Civil
Georgia®, have a collaboration — named The Clarion.*

Comments posted below news articles were usually
anonymous and were posted automatically — Delfi did not screen

! Delfi, para. 11.

2 Delfi, para. 12.

? See: www.civil.ge

* The Clarion is Born. 27 September 2015. Civil Georgia.
www.civil.ge/eng/article.php?id=28600
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comments. There was a language filter in place, which would delete
obscene comments. Delfi posted a “Rules of Comment” which
forbade any comments with obscenities, insults, threats, incitement
to violence or any illegal activities.’ Delfi also had a notice-and-take-
down system — any user could flag a comment as objectionable and
it would be removed.® Additionally, any victim of a defamatory
comment could complain to the company and the comment would
be removed.’

In January 2006, Delfi posted an article “SLK Destroyed
Planned Ice Road”. SLK (AS Saaremaa Laevakompanii) is a public
limited liability company that operates ferries to some of the islands
in the Baltic Sea. The article stated that some ferry routes were
modified so that ice bridges would not be formed. “Ice roads are
public roads over the frozen sea which are open between the
Estonian mainland and some islands in winter.”® By preventing, or
delaying, the ice from forming, people traveling to the islands would
have to pay to use a ferry instead of using the ice road for free.
Consequently, this upset some people who were directly affected.

During the two days after the article was posted, it received
185 comments. The complainant, identified by the court as “L.”, is a
shareholder in SLK. Some of the comments mentioned L. by name
or insinuation. Six weeks after the article, L.’s lawyers wrote to Delfi
complaining of 20 of these posted comments.” They sought the
removal of the comments, as well as approximately €32,000 in
damages. Delfi removed the comments on the day the complaint
was received, but refused to pay damages.

Shortly thereafter, L. began litigation in Estonian courts. In the
court of first instance, Delfi won. The court ruled that the EU

3 Delfi, para. 14.

6 Delfi, para. 13.

7 1d.

8 Delfi, para. 19.

® The 20 comments can be seen on page 7, para. 18, of the court decision, available
at: http://hudoc.echr.coe.int/eng?i=001-155105
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Directive on Electronic Commerce®, and the corresponding
enabling Estonian statute, excluded liability. L. appealed and the
initial court decision was quashed. The Estonian Supreme Court
declined to consider a further appeal. The court of first instance,
applying the appellate court ruling, held the EU Directive was not
controlling, and, consequently, ruled for L.

A number of comments, however, were vulgar in form; they
were humiliating and defamatory and impaired L.’s honour, dignity
and reputation. The comments went beyond justified criticism and
amounted to simple insults. The court concluded that freedom of
expression did not extend to protection of the comments concerned
and that L.’s personality rights had been violated. L. was awarded
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.™

Delfi appealed to the appellate court, and then to the
Estonian Supreme Court; both courts upheld the trial court’s
judgement. The Supreme Court held that the EU Directive did not
apply to Delfi. Instead, Delfi and the anonymous writers of the
comments were both ‘publishers’ of those comments.*? Therefore,
L. could sue either or both.

Delfi appealed to the European Court of Human Rights
(“ECtHR”). In October 2013, the Chamber issued its judgment. The
Chamber recognized the differing positions of the parties
concerning Delfi’s connection to the comments:

According to the Government, the applicant company was to
be considered the discloser of the defamatory comments, whereas
the applicant company was of the opinion that its freedom to
impart information created and published by third parties was at
stake, and that the applicant company itself was not a publisher of
the third-party comments.”

 pirective 2000/31/EC of the European Parliament and of the Council
11 .
Delfi, para. 27.
12 Delfi, para. 14.
B Delfi, para. 27.
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The Chamber declined to rule on the application of Estonian
law, which was up to the Estonian courts. The Chamber did consider
Delfi’s argument that the Estonian government’s interference
violated their rights to freedom of expression under Article 10,
European Convention of Human Rights (“ECHR”). The Chamber held
“that the restriction of the applicant company’s freedom of
expression had pursued the legitimate aim of protecting the
reputation and rights of others.”** Regarding the comments
themselves, “the Chamber noted that there was no dispute that the
comments in question had been of a defamatory nature.”” The
Chamber held there was no violation of Article 10.

Delfi appealed this decision to the Grand Chamber. The Grand
Chamber, by 15-2 vote, upheld the Chamber’s decision. The court
did not truly analyze the comments, but described them as “clearly
unlawful’ [... and] that the majority of the comments are, viewed on
their face, tantamount to an incitement to hatred or to violence
against L.”*® The court went on to say that the comments “mainly
constituted hate speech and speech that directly advocated acts of
violence.”"’

Some commenters have argued that the court appeared to
blur the distinction between defamation, insults, and hate speech.18

2. Defamation Analysis

This section will examine the legal analysis for defamation.
We will first consider this from a US perspective. This analysis will
include a discussion of UK defamation law, which is similar to US;
although they both have the same starting point, they both
developed distinctly. Next we will consider the perspective of

' Delfi, para. 63.

1 Delfi, para. 64.

16 Delfi, para. 114.

v Delfi, para. 117.

'8 Also see: Guillemin.
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European law, discussing German and French law specifically, as
well as some prior ECtHR decisions.

2.1. US (&UK) analysis

Defamation in the US is more restricted than in Europe; to
claim defamation in the US it is required the statement be 'a false
statement of fact' and 'tending to harm the reputation' of the
plaintiff — in other words, simple cuss or swear words are not
defamatory, neither are epithets. Statements that may qualify in
some European countries as defamatory would not be considered
as defamatory in the US. Further, the US has a strong safeguard for
freedom of speech — the 1° Amendment of the US Constitution.
Whether speech is “Offensive speech” or “hate speech” is
immaterial in US law; however, there is a movement to adopt a
more European understanding of the 1 Amendment, and certainly
“hate crimes” are created increasingly more by statute.

Regarding the twenty comments that are the basis for Delfi, it
is likely almost all, if not all, would not qualify as defamatory in the
us.

So let us first take a step back and define defamation. Under
Anglo-American law, defamation is distinguished as either ‘Slander’
or ‘Libel’, depending on whether it was oral, spoken aloud, or if it
was in writing. It was easier to be awarded damages for libel —
because it was considered more permanent; the spoken word being
fleeting.

According to Black’s Law Dictionary, defamation is:

1. The act of harming the reputation of another by making a
false statement to a third person.e If the alleged defamation
involves a matter of public concern, the plaintiff is constitutionally
required to prove both the statement's falsity and the defendant's
fault. 2. A false written or oral statement that damages another's
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reputation.™

According to the Restatement (First) of Torts:

A communication is defamatory if it tends so to harm the
reputation of another as to lower him in the estimation of the
community or to deter third persons from associating or dealing with
him.

Laws against defamation seek to “protect a person’s interest
in their reputation. Defamation presents particular problems, as any
law which protects reputation will also impinge on freedom of
speech.””! Comparing UK and US treatment of defamation, it was
commonly stated that US provided greater protection for speech;
UK provided greater protection to reputation.?? This was in no small
part owing to the 1 Amendment, which will be further discussed
below.

According to English law, for a statement to be defamatory: it
must ‘tend to lower the claimant in the estimation of right- thinking
members of society generally’®

Defamation concerns reputation more than actual harm.
“First, defamation is essentially an attack on reputation. If a person
says that a businessman runs his business dishonestly or
incompetently, this is defamatory. But, if it is [falsely] stated that
the business has closed down, this is not defamatory, although
financial loss may be caused.”?*

To establish defamation, the following elements must be
proven: “(a) a statement of fact; (b) that is false; (c) and
defamatory; (d) of and concerning the plaintiff; (e) that is published
to a third party (in written or otherwise tangible form)...”*

9 Black’s Law Dictionary, gt Ed., p 479

0 Restatement (First) of Torts § 559 (1938).
z Cook, Law of Tort, p 406.

2 5ee Cook, p 406 and chapter 20 generally.
2 Sim v Stretch [1936] 2 All ER 1237, 1240.
2 Cook, p 410-411.

% Glasser, p 49.
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Truth is an absolute defence in the US* and the UK*’. That is
to say, if the defendant can establish the disputed statement is in
fact true, then the claimant loses.

In a landmark case, the US Supreme Court in New York Times
v Sullivan stated:

“Thus, we consider this case against the background of a
profound national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-open, and that
it may well include vehement, caustic, and sometimes unpleasantly
sharp attacks on government and public officials.”?®

In that case, the court held that when claiming defamation
against a public figure, actual malice was required — a high burden,
above negligence or recklessness.” This is not normally required,
only when the statement is against a public official. Therefore, it is
much more difficult for a public figure to win a defamation action.

The principle of "fair comment" afford[ed] legal immunity for
the honest expression of opinion on matters of legitimate public
interest when based upon a true or privileged statement of fact.

As this statement implies, comment was generally
privileged when it concerned a matter of public concern, was upon
true or privileged facts, represented the actual opinion of the
speaker, and was not made solely for the purpose of causing
harm.*

In a more recent case, Sarah Palin v. New York Times, a trial
court dismissed a defamation suit by a politician (a former vice
presidential candidate) explaining “if political journalism is to
achieve its constitutionally endorsed role of challenging the
powerful, legal redress by a public figure must be limited to those
cases where the public figure has a plausible factual basis for

% peters, p. 1091. Zimmerman, 312.

2 Glasser, p 210.

8 NY Times v Sullivan, 376 US 254 (1964), 270.

2 NY Times v Sullivan, 376 US 254 (1964)

3% Milkovich v. Lorain Journal Co., 497 US 1 (1990), 12.
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complaining that the mistake was made maliciously, that is, with
knowledge it was false or with reckless disregard of its falsity.”>!

The statement must contain a fact that can be proved false.
Some statements cannot be proved false and are, therefore, not
defamatory.

Thus, unlike the statement, “In my opinion Mayor Jones is a
liar," the statement, "In my opinion Mayor Jones shows his abysmal
ignorance by accepting the teachings of Marx and Lenin," would not
be actionable. ... a statement of opinion relating to matters of public
concern which does not contain a provably false factual
connotation will receive full constitutional protection.*

Attempts to avoid defamatory statements by slight
equivocations are not sufficient: One “can not just add ‘i think..." or
‘in my opinion...” to avoid a provable fact — this does not change it
to an opinion.”**

Milkovich holds that “rhetorical hyperbole” or “vigorous
epithet[s]” are a distinct type of speech — and “are neither meant
nor understood to be factually accurate”, and hence not
defamatory.®® If it is not a verifiable fact, it cannot be defamatory.
Therefore, insults, eptithets, swears — are not (normally)
defamatory.

In a recent case, the 9" Circuit Court of Appeals, a step below
the Supreme Court, ruled that language that claimant had engaged
in “ ‘illegal activity’, including ‘corruption’, fraud, deceit on the
government, money laundering, defamation, harassment, tax
crimes, and ‘fraud against the government’ ... paid off ‘media’ and
politicians and may have hired a hit man to kill her” was not
defamatory.*

31 sarah Palin v New York Times, Southern District of New York. Available:
http://www.medialaw.org/images/medialawdaily/08.29.17nyt.pdf
32 Milkovich v. Lorain Journal Co., 497 US 1 (1990), 19-20 (emphasis added).
33 . .
Milkovich, 19.
3 Milkovich and see Hansen, 54.
35 Obsidian Finance Group v Cox, 9™ Circ. 2014, p16.
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Courts have “held that even consumer complaints of non-
criminal conduct by a business can constitute matters of public
concern.”® Speech regarding these issues, should have a higher
level of protection.

In a fairly recent California case, the court considered an
offensive epithet.

The accusation that plaintiffs are top-ranking “Dumb Asses”
cannot survive application of the rule that in order to support a
defamation claim, the challenged statement must be found to
convey “a provably false factual assertion.” ... A statement that the
plaintiff is a “Dumb Ass,” even first among “Dumb Asses,”
communicates no factual proposition susceptible of proof or
refutation. It is true that “dumb” by itself can convey the relatively
concrete meaning “lacking in intelligence.” Even so, depending on
context, it may convey a lack less of objectively assayable mental
function than of such imponderable and debatable virtues as
judgment or wisdom. To call a man “dumb” often means no more
than to call him a “fool.” One man’s fool may be another’s savant.
Indeed, a corollary of Lincoln’s famous aphorism is that every
person is a fool some of the time.

Here defendant did not use “dumb” in isolation, but as part of
the idiomatic phrase, “dumb ass.” When applied to a whole human
being, the term “ass” is a general expression of contempt essentially
devoid of factual content. Adding the word “dumb” merely converts
“contemptible person” to “contemptible fool.” Plaintiffs were
justifiably insulted by this epithet, but they failed entirely to show
how it could be found to convey a provable factual proposition. ...
[“the dispositive question is whether a reasonable fact finder could
conclude the published statement declares or implies a provably
false assertion of fact”].) If the meaning conveyed cannot by its

3¢ Obsidian Finance Group v Cox, 9™ Circ. 2014,
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nature be proved false, it cannot support a libel claim.?’

In Barrett v. Rosenthal, very offensive statements were
considered to have no provably false assertions of fact:

... is arrogant, bizarre, closed-minded; emotionally disturbed,
professionally incompetent, intellectually dishonest, a dishonest
journalist, sleazy, unethical, a quack, a thug, a bully, a Nazi, a hired
gun for vested interests, the leader of a subversive organization,
and engaged in criminal activity (conspiracy, extortion, filing a false
police report, and other unspecified acts.)

Dr. Polevoy is dishonest, closed-minded; emotionally
disturbed, professionally incompetent, unethical, a quack, a fanatic,
a Nazi, a hired gun for vested interests, the leader of a subversive
organization, and engaged in criminal activity (conspiracy, stalking
of females, and other unspecified acts) and has made anti-Semitic
remarks.

The court ..[held these comments were] not actionable
because they contained no provably false assertions of fact.
Plaintiffs do not challenge that ruling.*®

Thus, an insult is not necessary defamation. The insults
described by the Delfi case would not be considered defamation
under US law.

2.2. EU Legal Analysis (France & Germany)

Now let us transition across the Atlantic and consider
defamation in a European context, before we go on and examine

% Vogel v Felice, 6™ Circuit, 127 Cal. App. 4th 1006 (2005) (Internal citations
omitted; emphasis added).

38 http://www.casp.net/california-anti-slapp-first-amendment-law-
resources/caselaw/california-courts-of-appeal-cases/barrett-v-rosenthal/
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the Delfi comments themselves.

“In Germany, as in France [and in most European states],
defamation traditionally has been thought of as a crime rather than
a tort.”*

In France, Defamation is codified as: “Every allegation or
imputation of a fact which impugns the honour or esteem of the
person or the corporation to whom or to which the fact is imputed
is a defamation.”® This is a drastically different definition of
defamation than the common law definition. Indeed, the very
concept is distinct from the Anglo-American understanding.

Defence is a truth; however, it is limited to the sphere of
private life (i.e., if it is something considered very private or
personal).

“Criticism of goods and services cannot amount to defamation
[...] if it does not involve a criticism of a legal or physical person.”*
France also has a cause of action for Insult.*?

In Germany, “Defamation [...] is primarily a crime”.** Germany
includes criminal offenses for what may be defamation or injurious
falsehoods™ as well as insults.” Therefore, in Germany freedom of
expression is limited by the crimes of defamation and insult, and
also the right to privacy — which is a much stronger right than in the
US.*® Although Germany includes a free speech right, in Article 5 of
the German Constitution, this is with express limitations and is
subordinate to the right of ‘human dignity’.*’

Both Germany and France have the criminal offense of

39 Markenisis, p 403.

a0 Youngs, 431, quoting the French Code Civil, article 1382.
4 Youngs, p433.

a2 Youngs, p434.

3 Markesinis, p 27.

* Youngs, p 435-436.

s Markesinis, p 76 & 411.

4 Markesinis, p 411.

47 Krotoszynski, p 1556.
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“insult” — obscene gesture, epithets, cursing. Normally, such insults
are considered protected speech under US law. “Thus, whereas in
Germany this has often led to a greater protection of privacy, in
America the emphasis on freedom of speech has often had the
reverse effect.”*®

Now let us consider some defamation cases that have been
considered by the ECtHR. When Freedom of Expression has been
limited, the court examines it from a 3 prong test:

First there must be an interference with the right under
Article 10(1) of the Convention, then any restriction should be
assessed for acceptability according to a three stage test. The test
requires that the restriction be lawful, achieve a legitimate aim and
be necessary in a democratic society.*

In Castells v Spain, the ECtHR considered a case where a Spanish
citizen was prosecuted for criminal libel for insulting the government.
The court overturned the conviction because the defendant was not
allowed to claim the defense of truth. The court explained the
government could “impose[d]criminal law sanctions on persons who
published lies or accusations ‘formulated in bad faith.””*°

In Lingens v. Austria °* a defamation conviction in Austria was
overturned by the ECtHR. A citizen wrote about a government
official with a NAZI past; the statement included both facts and his
personal opinion. The statements were true, but the defendant’s
opinions were not facts — and because of that the Austrian court
held he could not claim the defence of truth.

Under the Austrian criminal code, defamation of an
officeholder was punishable and proof of truth was the only defense
available. Because Lingens could not prove the truth of his value

8 Markesinis, p 472.

%9 Woods, http://eulawanalysis.blogspot.com/2015/06/delfi-v-estonia-curtailing-
online.html

30 Amponsanah, p 92. (Compare with the malice required in Sullivan v NY Times,
note --)

>t Lingens v. Austria, p 12
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judgments, he was convicted and fined. The European Court
unanimously held that Lingens’ freedom of expression was
breached.

the Court pointed out that political speech is not limited to
facts which are verifiable, but it includes value judgments that are
impossible to prove. So the Court drew a line between the
expression of a personal opinion and facts that affect the reputation
of persons.*

The Court explained: “opinions (value judgments) cannot be
demonstrated and are not susceptible of being proven.”

Although some of the reasoning is different, the result is
remarkably similar to the Supreme Court rulings, such as NY Times v
Sullivan, Getz, and Milkovich. That is, provable facts have to be
distinguished, then evaluated — are they true or false? Statements
that are not provable facts (e.g. opinions), normally are not
defamatory.

In general, it is fair to say the ECtHR has been more
protective of political speech than other types of speech.”® Their
view is “that political speech serves a special role in the pursuit of a
democratic society.”>® Whereas, in the US, one could almost argue
the opposite. Political speech is becoming more and more
regulated, under the guise of “campaign finance reform”; over the
last few years there has been a growing discussion of the
government restricting political speech on the internet.

[In Europe], to escape liability, a defendant in a criminal libel
case has the burden to rebut either a presumption of falsity or bad
faith, or to show fair report. This is nearly the opposite of the
practice in the United States, which requires the [civil] plaintiff to
show both fault on the part of the defendant and falsity in his

32 Amponsah, p 90-91 (emphasis added).
>3 Wright, p 147.
> Wright, p 150.
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statements.”

In US criminal Law, burden of proof is a major consideration.
Any ‘burden shifting’ from the prosecutor to the defence, is not
allowed and will result in any conviction be overturned (with the
limited exception of affirmative defences).

So, now that we have delved into the matter, let us consider:
what is the main difference between the defamation analysis in the
US and Europe? Defamation, by its very nature, is a limit of freedom
of speech. Which one of these objectives will be pursued, at the
expense of the other?

| quoted a US case earlier: “Plaintiffs were justifiably insulted
by this epithet, but they failed entirely to show how it could be
found to convey a provable factual proposition.”*® Insults may be
upsetting, but they are not actionable in a US court of law. | submit
that this goes to the heart of the matter — this is a paramount
distinction between US law and European law.

3. Comments from Delfi

The comments at issue in the Delfi case consist mostly of
epithets and insults.>” An earlier quote from the court decision:

A number of comments, however, were vulgar in form; they
were humiliating and defamatory and impaired L.’s honour, dignity
and reputation. The comments went beyond justified criticism and
amounted to simple insults. The court concluded that freedom of
expression did not extend to protection of the comments concerned
and that L.’s personality rights had been violated. L. was awarded
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.>®

As you look through the comments — certainly many were

>* Presumed Guilty, p 4.

*® Vogel v Felice, 6th Circuit, 127 Cal. App. 4th 1006 (2005).

>’ Comments can be seen on page 7, para. 18, of the court decision, available at:
http://hudoc.echr.coe.int/eng?i=001-155105

58 Delfi, para. 27.
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‘vulgar’ or were ‘insults’. Some were anti-Semitic; others vaguely
discussed violence.

According to the ECtHR, these “comments went beyond
justified criticism and amounted to simple insults.” Is it a judge’s
role to determine what is ‘justified criticism’? Obviously, if everyone
has the right of justified criticism, but not unjustified criticism — then
whoever determines the distinction has all the power. | can
understand from a moral standpoint, one could argue what level of

criticism is justified. However, from a legal standpoint — | do not
think lawyers have competence to make such a purely moral
judgment.

Both the US and European courts have discussed tone and
context as factors. The dissenting opinion points this out admirably:

Does a call for violence or a wish to see someone killed have
the same effects on the Internet as a similar statement made in a
face-to-face encounter in a situation like the present one? This is
not a call to arms by an extremist group. The answer has to be
established by means of a proper judicial process. No criminal action
against the commenters was taken, notwithstanding the reference
to lynching. The question of the extent to which such comments
amount to a real threat would have deserved proper analysis.
However, the judgment simply accepts the findings of the Supreme
Court, which says only that the illegality of the comments is
manifest (and then, like the judgment, characterises them in
different ways).*®

As discussed above, these comments would not be considered
defamation under US jurisprudence. If L. were considered a public
figure, which seems very likely, then it would be even more difficult
to prove defamation — since malice would be required. Although the
commenters might have had malice, it is almost impossible to
imagine that Delfi had any malice. After all, they removed the
comments as soon as was requested.

> Delfi, dissenting opinion p 72-73, para. 14
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4. The 1st Amendment and Article 10

Many of the comments would not be considered defamatory
under US law, which has a higher protection of freedom of
expression. Protections under Article 10 of the European
Convention on Human Rights and the 1% Amendment, US
Constitution, will be compared.

Let us examine 1* Amendment, first.

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a
redress of grievances.®

There are many important rights included in this very short
paragraph. In this paper, we are concerned with two — allow me to
paraphrase: “Congress shall make no law ... abridging the freedom
of speech, or of the press”.®!

This right is not absolute. In Schenk v US, Oliver Wendell
Holmes, the famous American jurist, said:

The most stringent protection of free speech would not
protect a man in falsely shouting fire in a theatre and causing a
panic. [...] The question in every case is whether the words used are
used in such circumstances and are of such a nature as to create a
clear and present danger that they will bring about the substantive
evils that Congress has a right to prevent.®

As we have already discussed, people may express their
own opinions, but not their own facts. 63

Article 10 of the ECHR is divided into 2 paragraphs. The 1%
paragraph reads:

1. Everyone has the right to freedom of expression. This right

89 15t Amendment, US Constitution.

d.

82 Schenck v. United States, 249 U.S. 47 (1919),
% Daniel Patrick Moynihan
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shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema
enterprises.®

This is, on the surface, similar to the 1 amendment.
However, it also includes a 2™, longer, paragraph:

2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.®®

One of the listed exceptions to the freedom of expression is
“for the protection of the reputation or rights of others”.

The end of the 1% paragraph and the entire 2" paragraph
limit the freedom of expression rights. If you count, it is less than a
guarter of the text which recognizes the rights of citizens, and
three-quarters of the text limit those rights; 33 words, compared to
108 words.

Although the article does not mention the press, ECtHR case
law clearly establishes the press has a special place and protections.
Ironically, the 1* Amendment specifically mentions the press, but
most Supreme Court case law holds that they do not have a special
place —every citizen is entitled to the same protections. However,
this has proven useful in the 21* century, with the rise of bloggers
and unconventional media — who, under this interpretation, do not
have to ‘prove’ or establish they are part of the press.

®* Article 10, ECHR
% Article 10, ECHR (emphasis added).
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“The Court’s aim is to find a balance between protecting free
expression and protecting the rights and freedoms of others. ... The
Court assumes that states can determine whether a restriction is
necessary within the local circumstances.”®®

The ECtHR has held:

Freedom of expression constitutes one of the essential
foundations of a [democratic] society, one of the basic conditions
for its progress and for the development of every man. Subject to
Article 10 (2), it is applicable not only to “information” or “ideas”
that are favorably received or regarded as inoffensive or as a matter
of indifference, but also to those that offend, shock or disturb the
State or any sector of the population. Such are the demands of that
pluralism, tolerance and broadmindedness without which there is
no “democratic society.”®’

However, Article 10 does protect confidential sources,
something the 1* Amendment (most likely) does not protect. The
ECtHR:

Without such protection, sources may be deterred from
assisting the press in informing the public on matters of public
interest. As a result, the vital public watchdog role of the press may
be undermined and the ability of the press to provide accurate and
reliable information may be adversely affected.®®

5. Conclusion

Many of the comments were vulgar, obscene, or with
offensive epithets; some discussed violence towards L., or SLK.
However, most of the comments would not be actionable under the
US understanding of defamation. Although the US and European
courts begin from a very different starting point, on some of the

8 Amponsah, p 89.
" Handyside, 1 EHRR at 754 ¥ 49.
%8 Goodwin v. the United Kingdom, 1996.
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issues discussed above, they reach similar conclusions. However, in
other aspects, such as insults or epithets, they reach very different
results.

Perhaps this paper will spur further analysis. In the 21%
Century, defamatory statements will be made more and more
online, frequently on international websites, such as Facebook or
YouTube. These companies have a large presence in both the
European Union and in the US. How will these different jurisdictions
deal with these issues? Or, perhaps more important, how will the
tech-giants deal with these issues?

If websites are considered ‘publishers’ of the content posted
by others, and face liability for it, naturally they will be more pro-
active censors. This has already begun and, | submit, is a negative
for the consumers in both Europe and the US.
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lex iniusta non est lex
-Saint Augustine

Abstract:

Lawyers study the law; good lawyers engage in
institutional analysis of legal system paying heed to
jurisprudential and philosophical® dimensions involved therein.
The aim of this article is to explore how law interacts with our
economic reality and shapes it to some objective end. After all,
law is for social utilitarianism.? The subject is dealt with
following the approach that is pragmatic and seeks to unfold a
dimension that is worthy of discussion and debate.

Keywords: law, economy, policy, inequality, democracy.

Introduction

Trump signed, on August 13, 2018, The National Defense
Authorization Act allowing $717 billion military budget.? Also, the
US President signed The Tax Cuts and Jobs Act (TCJA), on January 1,
2018, reducing the federal corporate income tax to 21 per cent from

! Dunkel, Harold B. (1953). "Philosophical Approach to Research." The Phi Delta
Kappan, 35(1), pp. 25-28. http://www.jstor.org/stable/20495399.

2 Seagle, William (1945) "Rudolf von Jhering: Or Law as a Means to an End,"
University of Chicago Law Review: Vol. 13 : Iss. 1, Article 4 citing Rudolf von
Jhering’s Der Kampf um's Rechit (The Struggle for Law, 1872)

® Cnbc.com. (2018).https://www.cnbc.com/2018/08/13/trump-signs-717-billion-
defense-bill.html
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35 per cent.* In addition to this, in the US budget, the proposed are
7.1 per cent cut to Medicare, 22.5 per cent cut to Medicaid and
Obamacare subsidies and 27.4 per cent cut to SNAP (food stamps)
and 20.2 percent cut to housing assistance by 2028.° These are
pieces of law pertaining to economic aspects of the US society with
domestic and international implications in a globalized world.

If one analyses the consequences of the aforementioned
facts, it will not be difficult to conclude that every law has
connotations that go way beyond the obvious and explicit mandate
of its legal provisions. Laws shape the contours of socio-economic
conditions that people are subjected to, every day of their lives. In
the scenario described above, what comes forth is that the legal
instruments are used to direct economic flow in a particular
direction and thus, the resulting consequences should not be looked
at with surprise.

In order to deal with the topic, the author attempts to
theorize reality the way it is, avoiding settling any normative
guestion. The truth is always perceived in a very peculiar manner
depending on how one is able to relate to it- the correspondence
theory of truth.® Therefore, contextualization becomes important in
regard to putting forth an understanding as to how law is very
instrumental in shaping or, presumably, reinforcing the economic
reality.

Economic inequality, for the purpose of this article, is a very
crucial attribute of the economic system we all are a part of.” It,

* Tax Foundation. (2017). Preliminary Details and Analysis of the Tax Cuts and Jobs
Act.
https://taxfoundation.org/final-tax-cuts-and-jobs-act-details-analysis/

Vox.com. (2018). https://www.vox.com/policy-and-politics/2018/2/12/
16996832/trump-budget-2019-release-explained
6 David, Marian. (2016). "The Correspondence Theory of Truth", The Stanford
Encyclopedia of Philosophy (Fall 2016 Edition), Edward N. Zalta (ed.),
https://plato.stanford.edu/archives/fall2016/entries/truth-correspondence/>
7 World Inequality Lab. (2018), World Inequality Report 2018.
https://wir2018.wid.world
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broadly, refers to the scenario where people have intense
difference in their economic status for the reasons that cannot be
held objective or justified other than having in place a system that
seeks to follow only an already set agenda in order to serve the
interests of a few and to the detriment of the rest. The systemic
aspect referred to in the preceding sentence is what is characterized
as law. In other words, law is used as a means to achieve an
economic end.? Relevance of law is directly linked to the fact that
economic growth is important but at the same time for it to sustain,
it should be inclusive in nature giving all an access to its benefits.’
Therefore, it becomes a prerequisite that the legal framework
dealing with economic structure of country should be designed to
allow the economic system intrinsic thereto to function in a manner
that should serve all. However, as has been pointed out by a World
Bank report, economic inequality is on the rise.” It implies, very
broadly, that law making has to be brought under scrutiny to see if
it has something to do with the way our economy functions. Several
academic institutions are concerned with the question pertaining to
the role played by law in sustaining “inequities of economic
opportunity and power?”*. This article contributes to the existing
academic discussion.

& for a very relevant perspective on the issue, see Williams, L.,Kjonstad A., and
Robson, P. (2003). Law and Poverty: Legal System and Poverty Reduction, Zed
Books.

° Duttagupta, R. et al. (2017). Growth That Reaches Everyone: Facts, Factors, Tools,
September 20, International Monetary Fund.
https://blogs.imf.org/2017/09/20/growth-that-reaches-everyone-facts-factors-
tools/

10 Lange, G.M., Wodon, Q., and Carey, K. (2018). The Changing Wealth of Nations
2018: Building a Sustainable Future. Washington, DC: World Bank. World Bank.
https://openknowledge.worldbank.org/handle/10986/29001 License: CC BY 3.0
1GO.”

" Harvard University.
https://hls.harvard.edu/academics/curriculum/catalog/default.aspx?0=71930
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How does it work?

There are conflicting interests in society and supposedly,
limited resources.'” Therefore, there are priorities. Prioritization is
crucial to ensure that the resources are allocated to deserving heads
in the most efficient manner. For instance, one segment of people
might be concerned with increasing capital accumulation while the
rest might be worried about procuring enough financial assistance
to make their ends meet. Oxfam International reports that “it takes
just four days for a CEO from one of the top five global fashion
brands to earn what a Bangladeshi garment worker will earn in her
lifetime.”®® While, on the other hand, Goldman Sachs, one of the
world’s biggest investment and financial service firm, has been
considering questions like “is curing patients a sustainable business
model?”™ This clearly shows that there are different interests in the
society and those interests are at conflict with each other given the
limited resources that we have or, in the light of innovations
towards alternative resources and means of production, the
systemic attributes that heavily rely on economic inequality to serve
the most inherent human characteristic i.e. greed. In the wake of
technological developments like asteroid mining™, even if the
resources become unlimited, decisions will have to be taken with
regard to rules of conduct for human interaction. The decisions will

12 Morgan, G. (2007). Interests, conflict and power: organizations as political
systems, Sage Publications.

3 Oxfam.org. (2018).
https://www.oxfam.org/en/pressroom/pressreleases/2018-01-22/richest-1-
percent-bagged-82-percent-wealth-created-last-year

% An analyst asked in April 10, 2018 report entitled "The Genome Revolution." As
reported by CNBC,
https://www.cnbc.com/2018/04/11/goldman-asks-is-curing-patients-a-sustainable-
business-model.html

3 Davis, M. (2018). Will asteroid mining be an outer-space gold rush? Big Think.
https://bigthink.com/technology-innovation/economic-impact-of-asteroid-
mining?rebelltitem=1#rebelltitem1
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be based on values that will ultimately decide what kind of rules we
have.

Economic transactions engaged into are according to some
rules. In other words, economic activities, in principle, are
regulated. The notion of free market, though it doesn’t exist per the
opinion of Prof. Ha Joon Chang, is considered to be flawed because
of instances of market failure.'® Also, there is a political will to lead
economy in a certain direction to achieve certain goals that might
be ignored by the operation of free market.’” What interests should
be taken care of first determine what holds priority for any society.
It is important to understand that priorities determine what policies
are adopted by institutions in control of society. Institutions,
primarily political in nature, produce a legislative framework that
seeks to advance the cause of the said policies by applying the
framed laws and regulations to situations existing on ground.
Therefore, economic policies are made and the same are given
effect to by formulation of laws that seek to achieve the goal of
economic policies. In other words, economic policies are somewhat
like blue print that define the roadmap to achieve the priorities of
the state and all the stakeholders. The state, then, pass legislations
and enforce them. The rules and regulations in the fields of
business, commerce and trade are perhaps the most voluminous. It
shows not only the complicated nature of the functional dynamics
of economy, it also points out the relative relevance of economic
activities in society. Any form of regulation is just another name for
application of law that is formulated by the political and
administrative institutions. Therefore, economy works per the
contours of law.

16 Chang, Ha-Joon. 2012. 23 things they don't tell you about capitalism. New York,
N.Y.: Bloomsbury
7 World Bank Blogs. (2017). Generating political will and public will for positive social change.
https://blogs.worldbank.org/publicsphere/blog-post-month-quote-week-yuval-noah-harari
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Law

According to Stanford Encyclopedia of Philosophy, law is
normative social practice guiding human behavior and giving rise to
reasons for action.'® However, given the contemporary state of
affairs wherein the international community is faced with plethora
of problems, the aforementioned understanding of law doesn’t
suffice. If law is the basic framework within which the society and all
its attributes are required to function, a more important question
arises for all to ponder over. What, in reality, determine the
existence and content of law?*® This question assumes importance
in the light of what this article seeks to put in context.

British historian E. P. Thompson suggested that law is an
instrument of de facto ruling class that basically defines and defends
the right of the class over the resources.”® The idea has since been
confirmed by various philosophers and researchers. Research
conducted by Prof. Benjamin, of Princeton, and Prof. Martin, of
Northwestern, suggests that economic elites and business interests
have substantial influence over US government policies while that
of average citizens and mass movements have little or no influence,
thereby confirming the theories of Economic-Elite Domination and
for theories of Biased Pluralism.”* There are volumes of research
that show that economic wealth lead to political power and

18 Marmor, A. and Sarch, A., "The Nature of Law", The Stanford Encyclopaedia of
Philosophy (Fall 2015 Edition), Edward N. Zalta (ed.), URL =
<https://plato.stanford.edu/archives/fall2015/entries/lawphil-nature/>.
19 Shapiro, Scott J. Legality. Cambridge, MA: Belknap Press of Harvard University
Press, 2011. Pp. 472. At page 25.
20 Thompson, E.P. 1975. Whigs and hunters: The origins of the Black Act. New York:
Pantheon Books at page 259; and, also see Merritt, Adrian. “The Nature and
Function of Law: A Criticism of E.P. Thompson's ‘Whigs and Hunters.”” British
Journal of Law and Society, vol. 7, no. 2, 1980, pp. 194-214 at page 194
A Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites,
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.
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influence leading to skewed democratic process.”” It has been well
documented by several social studies that economic power leads to
extreme lopsidedness in balance of political power and influence
which ultimately corrupts the whole process of democratic
governance.”

There is one more dimension to this. Not every economic-strata
of society is equally taken care of by law. For instance, industrial houses
and corporations are allowed to form associations and lobby their
business interests in policy-making corridors. But there has been huge
crack-down on formation of labour unions that do basically and
inherently the same thing as corporate or industrial associations do- try
to have bargaining power in pursuing the protection and promotion of
their interests before those that make laws. How is there any
justification behind this scenario except that law is used to skew the
economic system and/or its functioning. Lobbyist push for more
financial deregulation.24 But, labour unions are considered as socialist
and thus discarded from the mainstream of everything.”>

Fallacy in the functioning

If one refers to preamble of any law or regulation, it becomes
clear what the law is set out to achieve. This assertion, though
wrongly so, doesn’t take into account the discrepancies that exist
between what a policy is publically projected to achieve in terms of
its articulated aims and what the policy is actually intended to

2 Policymaking as Power-building, 27 Southern California Interdisciplinary Law
Journal 315 (2018) at page 317
2 Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites,
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.
24 Acemoglu, D. (1998). “Why Do New Technologies Complement Skills? Directed
Technical Change and Wage Inequality.” Quarterly Journal of Economics 113 (4):
1055-89.
% http://www.censoo.com/2016/07/inside-corporate-utopias-capitalism-rules-
labor-laws-dont-apply/
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achieve. For example, trickledown economics being one of the most
crucial popular economic theory to advance the cause of
neoliberalism and lessening of regulation was based on the
premises that if the producers and manufacturers are given a free
hand to create and accumulate wealth, in the process the wealth
will trickle down to the labor as more and more people would be
employed and would be afforded more salaries. It didn’t happen;
real median wages in the USA, the world’s strongest economy, have
been largely stagnant since 1970s.2° According to IMF, trickledown
economics doesn’t work.”” Therefore, all the policy making done on
the basis of trickledown economics and the laws formulated on that
basis following IMF’s interventions in the receiving countries are
basically a disaster that should have had been avoided in the first
place.

Another example, Economic Growth, Regulatory Relief, and
Consumer Protection Act (henceforth referred to as “the second Act”)
was passed recently, in US, to “promote economic growth, provide
tailored regulatory relief, and enhance consumer protection, and for
other purposes”.”® The act made changes to 2010 Dodd-Frank Act
(henceforth referred to as “the first act”) which was passed by Obama
administration increasing the regulation of financial institutions in order
to avoid any economic meltdown like that of 2008. It was the
understanding that the economic meltdown of 2008 happened because
the financial institutions were given too much freehand and were left
unregulated. The consequences were that people, as consumers,
suffered heavily and so did the economic growth. Therefore, the first act
was passed to increase the regulatory mandate over those institutions

% Desilver, D. (2018). For most U.S. workers, real wages have barely budged in
decades. Pew Research Center. http://www.pewresearch.org/fact-
tank/2018/08/07/for-most-us-workers-real-wages-have-barely-budged-for-
decades/

%’ Era Dabla-Norris. et al. (2015), Causes and Consequences of Income Inequality: A
Global Perspective, June 2015, International Monetary Fund.

%8 passed on January 3, 2018.
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and thus ensuring that the economic growth doesn’t suffer such a
setback again and stability could be achieved in the economic system. On
the contrary, the second Act strives to undo what the first Act intended
to do i.e. introduce more deregulation of financial institutions making
them able to avoid the administrative oversight; but, at the same time,
the second Act is articulated to “promote economic growth, provide
tailored regulatory relief, and enhance consumer protection.”. De-
regulation of banks is supposedly aimed at allowing the market forces to
work in favor of enterprising people without any governmental
interference which, normally, is not considered good for the economy.
However, the de-regulation, which, of course, is sometimes used to refer
to the skewing of the existing regulation in favor of some vested interest,
of the banking system in the USA led to the financial meltdown of 2008
when the bank and the bank loan defaulters went blind with greed.
Regardless, the current US administration is again resorting to de-
regulation.

Also, after the crisis began in 2008, in order to save the
banking system, the state interfered and used law making to bail
out the banks in order to “save” the collapsing system.” Whether
the action really saved the system or just maintained the status quo
is a debatable one. However, the conclusion that one draws from
this is that laws were made an instrument to use the tax payers’
more than $ 29 trillion to save the financial institutions.*® This had a
huge impact on economic reality of the USA.

The aforementioned account of how a particular field of
economy is molded by using law as an instrument has severe
consequences on how the wealth is (re)distributed in the society.

% The Emergency Economic Stabilization Act of 2008 (Division A of Pub.L. 110-343,
122 Stat. 3765, enacted October 3, 2008), commonly referred to as a bailout of
the U.S. financial system
30 Felkerson, J. (2011). $29,000,000,000,000: A Detailed Look at the Fed’s Bailout by
Funding Facility and Recipient, Working Paper No. 698, December 2011, Levy
Economics Institute 2011,
http://www.levyinstitute.org/pubs/wp_698.pdf
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How does this happen? In an increasingly financialized society, the
rich get richer® and the re-distribution of wealth generated in the
society does not accrue any benefit to the majority because of the
existing economic structure and its rules. The resulting inequality in
the wealth leads to various socio-politico-factors that further
pushes the poor into poverty and the vicious cycle continues.

Historical aspect

Noam Chomsky says “Corporations were originally associations
of people who were charted by state to perform some particular
functions like..”** The state used to issue a charter, a form of law, to
the shareholders of the corporations in order to perform a task.** This
implies that setting up a corporation, originally, was a privilege given by
the state through a legal instrument and still, corporate law provides a
basic framework on which the corporations function.**

The Fourteenth Amendment was passed at the conclusion of
the civil war in the USA in order to give equal rights to the blacks
and forbid the state to deprive any person of life, liberty and
property without the due process of law.*> Therefore, the

31 Oxfam International. (2018). Super Rich got 82% of Wealth created last year —
Poorest half of the world got nothing.
https://www.oxfam.org.nz/news/super-rich-got-82-wealth-created-last-year-
poorest-half-world-got-nothing

32 Noam Chomsky in documentary “The Corporation” by Mark Achbar, Jennifer
Abbott, and Joel Bakan

3 Giuseppe Dari-Mattiacci, Oscar Gelderblom, Joost Jonker, Enrico C. Perotti; The
Emergence of the Corporate Form, The Journal of Law, Economics, and
Organization, Volume 33, Issue 2, 1 May 2017, Pages 193—

236, https://doi.org/10.1093/jleo/ewx002

* Jensen Michael C., Meckling William H..1976.“Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure,” 3 Journal of Financial Economics
305-60; Easterbrook Frank H., Fischel Daniel R.. 1991. The Economic Structure of
Coporate Law. Cambridge, MA: Harvard University Press.

* Zinn, H. (1990). A people's history of the United States. New York: Harper & Row.
At page 181
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fourteenth amendment was passed to protect newly freed slaves.
Between 1890 and 1910 there were 307 cases brought before the
court under the fourteenth amendment of which 288 were brought
by corporations and 19 by African Americans.* It is important to
notice that corporations won more than 200 of those cases.”’
Judges applied the amendment to capital and property and not in
relation to the people the amendment, in reality, was really directed
to. The significance of this example is to put forth that economic
institutions or players used the law that was basically meant to
protect oppressed people to claim privileges that had further
economic implications.

Another example

Intellectual Property Rights (IPRs) are the private rights that
are imposed by government. Using the notion of “property” and its
relevant philosophical connotations, IPRs are basically used to stop
third parties from using the property that they own in the way they
want to merely because the owner of IPRs controls the intellectual
creation.®® Therefore, by implication, the people who could have
used, in the absence of IP law, their tangible property to reap
economic benefits are stopped by IP law from venturing into such
domain. This creates an economic system that is lopsided to serve
the interest of IP owners and, again, law is used as an instrument to
achieve this economic end. It is pertinent to mention here that

3 Mary Zepernick, Program on Coprorations, Law and Democracy, The Corporation,
documentary by Mark Achbar, Jennifer Abbott, and Joel Bakan

37Challenging Corporate Personhood Corporations, the U.S. Constitution and
Democracy, an interview with Jan Edwards, Oct./Nov. 2002 — VOLUME 23 -
NUMBER 10 & 11,

https://multinationalmonitor.org/mm2002/02oct-nov/oct-
nov02interviewedwards.html

* Kinsella, Stephan. “Against Intellectual Property.” Journal of Libertarian Studies
15, No. 2 (2001): 1:53.
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though IPRs are supposed to or projected as something that create
incentive for and reward innovation, the research shows that there
is no conclusive proof that IP system achieves what it sets out to.*

One more example

Not only critically acclaimed Hollywood movies like The Big
Short pointed out how the systemic fabric is designed in a way to
distort the efficient functioning of our economy, many researchers
have pointed out the lacunae time and again. Credit rating agencies is
one such area.” After the financial crisis of 2008, the role played by
credit rating agencies as good rating providing shops in lieu of fees
came to the forefront. Until then, the credit rating agencies were
largely unregulated. “In the period leading up to the financial crisis in
2008, credit rating agencies (CRAs) failed to properly appreciate the
risks in more complex financial instruments”.*" Efforts have been
made in the US* and European Union® to regulate the credit rating
agencies. However, some scholars believe that legislative efforts

39 Lemley, Mark A., Faith-Based Intellectual Property (March 30, 2015). 62 UCLA L.
REV. 1328 (2015); Stanford Public Law Working Paper No. 2587297. Available at
SSRN:

https://ssrn.com/abstract=2587297 or http://dx.doi.org/10.2139/ssrn.2587297

40 Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating
Agency Across USA and EU: Different Systems, Same Concerns (November 11,
2008). University of Siena Law and Economic Working Paper Series. Available at
SSRN: https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.22149

98
41

as has been acknowledged by European Commission here at
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-
supervision-and-risk-management/managing-risks-banks-and-financial-
institutions/regulating-credit-rating-agencies_en

2 The stronger enforcement mechanism of Securities and Exchange Commission
with regard to requirements on the part of recognized credit rating agencies as
stipulated in Dodd-Frank Wall Street Reform and Consumer Protection Act

“ Laws governing CRAs consists of a regulation (Regulation No 462/2013) and a
directive (Directive 2013/14/EU)
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might not be effective enough to usher in a substantial change.*”* In

the light of less regulation, the impact of action of credit rating
agencies has been that the average people lose their saving when the
funds invest the money on the basis of the faulty rating given by the
credit rating agencies. This leads to deterioration in the economic
equality.®

Importance in a democratic setup

At times, law is taken as all sacrosanct without paying any
heed to how it is formulated and what purpose it serves in the
society. Bifurcating the theory from the practicality might not be a
good approach to understand the subject matter under
consideration in this article. Therefore, from an academic point of
view as well as from a pragmatic standpoint, it becomes important
to put forth how does the law function in our democratic setup.

Democracy is perhaps the only political system that we have
settled for thinking it to be the best for the mankind.** Some
scholars have suggested that a more ambitious approach to

“ Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating Agency
Across USA and EU: Different Systems, Same Concerns (November 11, 2008). University
of Siena Law and Economic Working Paper Series. Available at SSRN:
https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.2214998

* see Moody's $864m penalty for ratings in run-up to 2008 financial
crisis,https://www.theguardian.com/business/2017/jan/14/moodys-864m-penalty-
for-ratings-in-run-up-to-2008-financial-crisis; Brad Fleming, Credit Rating
Agencies Dodge Investors’ Lawsuits, September 12, 2016, Journal of Business
and Intellectual Property Law,
http://ipjournal.law.wfu.edu/2016/09/credit-rating-agencies-dodge-investors-
lawsuits/

46 Democracy : A Very Short Introduction, Bernard R. Crick ( 2003, Oxford
University Press); “Francis Fukuyama, “The End of History?” National Interest, no.
16 (Summer 1989): 3—18, quotation on p. 4; Francis Fukuyama, The End of History
and the Last Man (New York: Free Press, 1992); Philip B. Heymann, Democracy and
Corruption, 20 Fordham Int'l L.J. 323 (1996)

Excerpt From: Yascha Mounk. “The People vs. Democracy.” iBooks.
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democracy is dangerous and therefore, only a more formal and
selective approach to it allowing citizens to choose from competing
elites is appropriate.”” Also, there are scholars that consider any
lesser form of democracy to be similar to slavery.*®

Time and again, we come across events that indicate that
political spheres are shrinking and economic institutions are taking
control over the political aspects of an inherently democratic
sphere.* Recently, EU Budget Commissioner Giinther Oettinger was
criticized for influencing Italian voters by suggesting that markets
won’t accept if the Italians voted into power a populist
government.>

The laws that we create are ultimately about empowering the
people or they are about empowering corporations or financial
institutions giving them more authority and more control over the
political institutions and as a result over the dynamics of our
society; also, the corporations are ahead of everyone else in taking
control of the global regulation scenario.”

Economic Inequality

The World Inequality Report 2018 presents a very dismal picture
of how the present and the future are marred by income and wealth

4 Schumpeter, J., 1956, Capitalism, Socialism and Democracy, New York: Harper
and Row.
8 Rousseau, J.-J., 1762, The Social Contract, trans. Charles Frankel, New York:
Hafner Publishing Co., 1947.
%9 These are the concerns that Yanis Varoufakis have raised at all platforms. Also,
read Yanis Varoufakis, Adults in the Room: My Battle with Europe’s Deep
Establishment, Bodley Head, 2017.
50 https://www.independent.co.uk/news/world/europe/italy-election-eu-markets-
budget-populist-vote-gunther-oettinger-five-star-a8374796.html
> British Council USA, Mohsen al Attar,
https://www.youtube.com/watch?v=Ipn-b_AQP-Q
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inequality.>® Of the wealth created in 2017, 82 percent went to the
richest one percent of 7.3 billion world population and half of the world
population got absolutely nothing of the wealth created.”® Some
scholars argue the need for inequality.>* However, there are other who
argue to the contrary for various relevant reasons.” Inequality affects
economic growth and its sustainability.”® Higher inequality further
deteriorates the situation of those at the lower end of economic
strata.”’

Neoliberalism is perhaps ‘the most successful ideology in world
history’.?® Ostensibly, the ideology requires no interference by state in
market operations vide any regulations.”® However, United Nations
give every individual right to live with dignity and have access to

*2 Facundo Alvaredo, Lucas Chancel, Thomas Piketty, Emmanuel Saez, Gabriel
Zucman, World Inequality Report 2018,
https://wir2018.wid.world/files/download/wir2018-summary-english.pdf

>3 OXFAM International, 5 shocking facts about extreme global inequality and how
to even it up, https://www.oxfam.org/en/even-it/5-shocking-facts-about-extreme-
global-inequality-and-how-even-it-davos

** Lazear, E., and S. Rosen. 1981. “Rank-Order Tournaments as Optimum Labor
Contracts.” Journal of Political Economy 89 (5): 841-64; Barro, R. J. 2000.
“Inequality and Growth in a Panel of Countries.” Journal of Economic Growth. 5 (1):
5-32.

>3 Stiglitz, J. 2012. The Price of Inequality: How Today's Divided Society Endangers
Our Future. New York: W.W. Norton.

56 Ostry, J. D., A. Berg, and C. Tsangarides. 2014. “Redistribution, Inequality, and
Growth.” IMF Staff Discussion Note 14/02, International Monetary Fund,
Washington; Berg, A., and J. D. Ostry. 2011. “Inequality and Unsustainable Growth:
Two Sides of the Same Coin?” IMF Staff Discussion Note 11/08, International
Monetary Fund, Washington

57 Aghion, P., E. Caroli, and C. Garcia-Penalosa. 1999. “Inequality and Economic
Growth: The Perspective of the New Growth Theories.” Journal of Economic
Literature 37 (4): 1615-60; Galor, O., and O. Moav. 2004. “From Physical to Human
Capital Accumulation: Inequality and the Process of Development.” Review of
Economic Studies 71 (4): 1001-26.

>8 Anderson, P. (2000) ‘Renewals’, New Left Review 1: 5:24

9 Rajesh  Venugopal (2015) Neoliberalism as  concept, Economy  and
Society, 44:2, 165-187,
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economic means to achieve the same.*® There is constant interaction
between human rights and neoliberal principles and practices.®*

One must be aware that the supposedly most non-economic
values or phenomena are studied through the lenses of cost-benefit
analysis in order to justify their existence in society.®” The issue of
efficiency and equity tradeoff constantly appears to be an important
aspect.” For example, basic pensions for elders in society have been
demanded to be curtailed by financial institutions and the same has
been supported by political institutions. What happened in the case
of Greece in European Union seems to be a good example of the
assertion.®

Conclusion

In view of the aforementioned, it can be concluded that it
would be better to indulge into any kind of academic or public

% Article 22 of Universal Declaration of Human Rights 1948:

“Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in
accordance with the organization and resources of each State, of the economic,
social and cultural rights indispensable for his dignity and the free development of
his personality.”

' Samuel Moyn, A Powerless Companion: Human Rights in the Age of
Neoliberalism, 77 Law & Contemp. Probs. 147 (2014)

%2 Klaus Mathis, Efficeincy Instead of Justice? Searching for the Philosophical
Foundations of the Economic Analysis of Law, Springer Publications, 2009; Richard
A Posner, Economic Analysis of Law. Wolters Kluwer Law and Business, 2014 at pg.
3.

63 Roy L. Prosterman, Robert Mitchell and Timothy Hanstad, One Billion Rising: Law,
Land and The Alleviation of Global Poverty, Leiden University Press (preface by
Joseph E. Stiglitz), 2009

% Menelaos G. Karanaso at al., The Greek Dra(ch)ma: 5 Years of Austerity. The
Three Economists’ View and a Comment, GreeSE Paper No.113, Hellenic
Observatory Papers on Greece and Southeast Europe, August 2017, London School
of Economics,

http://eprints.Ise.ac.uk/84100/1/GreeSE-No.113.pdf

47



Ne1, 2019 Joorgemo ©s bogMosdmMabm basdsGamab Jadmbamgs
Georgian and International Law Review

discourse in the domain of economic equality by addressing the
issue of law and the role it plays in designing the economic reality.
Talking about economic inequality in isolation will not yield any
result. It must not be forgotten that any policy is implemented only
through the channel of law making. Economic scenario is no
exception to this democratic process. Therefore, if one needs to
correct the distortions to which economic inequality is often
associated with, one has to make sure that laws that are enacted
conform to the principles on which our society is based i.e. to make
sure that people have access to equal economic opportunity and no
policy or law oriented action on the part of state should be skewed
to serve the interest of only a few and to the detriment of the rest.
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Abstract:

The principle of “responsibility-sharing” or “burden-
sharing”, which is preferably mentioned in the Lisbon Treaty
as the “solidarity between the member states”, has attracted
much attention from the scholars and professionals engaged
in International Migration Law and EU policy making in order
to picture the current migration influx management strategies
in Europe. Difficulties regarding migrant flows that national
governments of Member States (MS) need to endure
consequently brings the urgency of international cooperation
to ensure functioning and effective asylum processing and
relocation mechanism. Current changes in migrant crises
make it obvious that burden-sharing is a key to the protection
of refugees and the resolution of the problem. Accordingly, EU
countries need to re-conceptualize the system between
member states until it reaches its completion. For that reason,
this particular article seeks to contribute to the debates
regarding the European migration burden-sharing by
addressing the following questions: What are the main
objectives of “burden-sharing” principle and what is its role in
the context of current migration crisis? What guarantees the
fair responsibility-sharing and how the equal distribution can
be reached? It also argues that the principles of solidarity and
responsibility must not rely on the traditional interest-based
motivations of states, but should reach its global meaning in
the context of policy harmonization that is likely to contribute
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to a more equitable, efficient and effective refugee burden-
sharing system. Therefore, development of a compelling
European responsibility-sharing regime appears to be in the
interest of both refugees and countries of destination as high
protection standards will be difficult to maintain in a system
which shifts responsibility to states located on the external
border of the EU, many of which have limited asylum capacity.

Keywords: International Migration Law, EU policy,
asylum, burden-sharing, refugee management, Member
States, solidarity, equitable, efficient, distribution, relocation,
Lisbon Treaty, Dublin Regulation.

1. Introduction

In the wake of migrant crises in Europe the concept of burden-
sharing among European Union (EU) Member States (MS) has been
seeking its way to fill in the gaps before achieving a perfect model in
controversial Union-wide migration policy. The proposals related to
burden-sharing, which have been set before, have shown its inactivity
to deal with the migration flows launched in Europe. The political
narrative around the decreasing number of people seeking for
international protection is misconceived, since achieving peace in
conflict torn countries, like Syria, will take time and Europe should be
under no illusion that the states will cope with the large scale of
refugees alone. Thus, the significance of cooperation among member
states is quite vivid and European Union should re-think their
immigration policy together to tackle the phenomenon of new age of
immigration.

In the context of the current migration crisis, originating from
conflicts in the Middle East, the need for a functioning and effective
asylum processing and relocation mechanism appears. Having
observed the current changes in migrant crises, it is very much
obvious that burden-sharing is a key to the protection of refugees
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and the resolution of the problem.' Hence, EU countries need to re-
conceptualize the system between member states until it reaches
its completion. Undoubtedly, there is a need for responsibility- and
burden-sharing within the EU as high protection standards will be
difficult to maintain in a system which shifts responsibility to states
located on the external border of the EU, many of which have
limited asylum capacity®.

This article shows that the refugee burdens among Western
states are unequally distributed. This constitutes a problem not
only for individual states, but also for the EU as a whole. Although,
there are many obstacles, the development of regional or
international burden-sharing regimes is the key towards coping with
the migrant flows. The article argues that the principles of solidarity
and responsibility must not rely on the traditional interest-based
motivations of states, but should reach its global meaning in the
context of policy harmonization that is likely to contribute to a more
equitable, efficient and effective refugee burden-sharing system.

The core question in this research paper comes down to
examining whether the current burden-sharing system is still
relevant, or whether the European Union should develop another
system for processing asylum applications and develop a
complementary mechanism for relocating refugees. To address the
primary issues, the paper proceeds as follows. The section one will
cover the factual components of burden sharing. In the second part
two special emphasis will be laid on the analysis of legal framework
for burden-sharing system, while the section three will identify the
future of immigration legislation in the light of principal burden-
sharing options.

! UNHCR Fifth Annual Plenary Meeting Of The APC, Official Documents Burden-
Sharing; ISIL, Year Book of International Humanitarian and Refugee Law, Vol.
17,2001, 7 ; URL: http://www.worldlii.org/int/journals/ISILYBIHRL/2001/17.html
% LubbersR., Talking Points for the Informal Justice and Home Affairs Council,, 29
Jan. 2005, Luxembourg

56



Tamta Margvelashvili —
Burden-sharing in Europe: New Era of Migration Policy

2. Components of burden-sharing

The notion of "burden-sharing" in relation to refugees started
its life in the 1950s as a principle for promoting international
solidarity among states receiving refugees. But over the past years it
has been used or abused by different protagonists to justify quite
divergent policies®. Although, one thing is obvious: burden-sharing
system has proved to be remarkably resilient and surviving,
inasmuch as the attempts to replace it with other notions, such as
"solidarity" or "balance of efforts" has been widely rejected.

As a starting point to portray burden-sharing, the tripartite
qualification, developed by Gregor Noll,* will be used. This
qualification distinguishes three core components of burden-
sharing: sharing people, sharing money and sharing norms>.

1. Physical Burden-sharing

One of the types of quota-based burden-sharing proposal that
has received considerable attention in recent years, is based on the
idea of a physical sharing of people between European states on the
basis of a fixed distribution key that tries to take account of
countries' relative protective capacities. The concept of people
sharing implies that the responsibility for the reception of migrants
and processing of asylum applications is distributed between the
Member States, and that, in case of an unduly large increase in
asylum applications and migrant relocation in one or several
Member States, the other Member States will assist them by taking
over responsibility in those cases that exceed the concerned

® Boswel Ch., Burden-sharing in the New Age of Immigration, Nov.1 2003; URL:
https://www.migrationpolicy.org/article/burden-sharing-new-age-immigration

* Noll Gr., Risky Games? A theoretical approach to burden-sharing in the asylum
field, Journal of refugee studies, 2003, N3, 16.

5 Noll Gr., Negotiating Asylum: The EU Acquis, Extraterritorial Protection and the
Common Market of Deflection, Martinus Nijhoff Publishers, 2000, 267.
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Member State’s capacity. There are several possible criteria on
which such a key could be based, namely: national wealth,
assimilative capacity, or population density, or the possibility of
devising a multi-factor distribution key.

It's also worth mentioning that people sharing goes a step
further than fiscal responsibility-sharing and is found to be closer to
true responsibility sharing since it goes beyond the mere cost-sharing.’
If we look at the numbers of asylum application proceeding, Germany
is taking a lead with its “Wir schaffen Das” approach having
responsibilities even of pre-crises circumstances. On the contrary,
Greece and ltaly, have the sensationally less applications to review
especially when the numbers of arrival are studied. Although
ultimately, the redistribution of protection seekers from one host
territory to another on the basis of some measure of reception
capacity, might be the most effective way to address disparities in
refugee burdens, it is also the most controversial one’. The critics of
this system emphasize the risks to both the individual (related to a
secondary uprooting) and to the new host territories, which might
lack the social support networks of the protection seekers’ initial
destination and which could even lead to higher total costs for the
countries operating such a scheme.

2. Fiscal burden-sharing

One other way is to address disparities retrospectively, through
the payment of financial compensation to the most popular destination
countries. Fiscal burden-sharing stands for the Member States to
contribute in the financial costs when one Member State is carrying
responsibility for a substantively larger part of the asylum applications.
This form of burden-sharing has a reparative dimension, as it, by the

® Ibid: 273-274.
7 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State
Interests and Policy Options, 2005, Austin, Texas,18.
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reallocation of funds, tries to level out existing inequalities.® The
‘money sharing’ can take various forms of financial transactions.’
However, the distribution of funds is not clear. As for the other
components, the question arises whether a fiscal reallocation
mechanism should only be crisis-oriented or whether it should be
permanent, also taking into account inequalities in asylum applications
due to geographical, economic or other factors in non-crisis situations.
The difficulty of this type of burden- sharing lies within finding an
acceptable distribution key, taking into account state capacity and
when it is exceeded and also paying attention to the scope of the
obligation: mere sharing of costs or does it go further?'

Nevertheless, the notion of the Asylum, Migration and
Integration Fund (AMIF) was designed which is described as “a
financial instrument for the period 2014 to 2020, which supports
national and EU initiatives that promote the efficient management
of migration flows and the implementation, strengthening and
development of a common Union approach to asylum and
immigration,”* there are still some questions unanswered. In
comparison to the European Refugee Fund (ERF), the main
innovations in the field of burden-sharing is that the personal scope
is extended, including more flexible categories of persons. Secondly,
the material scope of application was broadened in certain fields,
and more specifically concerning the definition of emergency
situations.*? Lastly, financial support for intra- EU resettlement was

& Noll Gr, Negotiating Asylum: the EU Acquis, Extraterritorial Protection and the
Common Market of Deflection, The Hague: Nijhoff, 2000, 272.

® Ibid. 273.

0 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 8.

1 European Commission Migration and Home Affairs Glossary
https://ec.europa.eu/home affairs/content/asylum-
migration-and-integration-fund en accessed of 20.10.2018

12 schieffer M., Asylum and Migration Fund 2014-2020,
https://eeas.europa.eu/sites/eeas/files/1-amf-
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introduced. These modifications in the context of switching from
ERF to AMIF can be deemed as a successful step towards
completion of intra-EU burden sharing system.

3. Harmonization of legislation (Norm-sharing)

A first possible approach to achieve a more equitable
distribution of burdens in this area is to take a common policy
approach through the harmonization of domestic refugee
legislation.® Harmonization of legislation can be considered as an
establishment of neutralization of inequalities in asylum through
the sharing of norms in domestic legislation. Over the past years,
the EU has taken multiple initiatives to establish such a
neutralization, but these particular attempts were not always very
successful. Differences in the restrictiveness of asylum regimes can
be described as the situation where countries try to render
themselves as a less attractive destination for refugees by raising
thresholds and trying to make their asylum policies more
restrictive.’ As a result of this approach, the burden will shift to
countries with a less restrictive policy. Therefore, the aim of policy
harmonization undertakes a more equal distribution in a preventive
manner. Logically, this form of burden-sharing can only address
differences in national legislation. However, there are many other
factors like geo-political, economic, and historical, that contribute to
an uneven distribution of asylum applications. The additional
remark around the policy harmonization is that it does not always
guarantee the best option to acquire equitable spreading, as it only

presentation en.pdfaccessed of 20.10.2018.

3 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State
Interests and Policy Options, 2005, Austin, Texas, 15.

1 Thielemann E.R, Why Asylum Policy Harmonisation Undermines Refugee Burden
—Sharing, European Journal of Migration and Law, 6, 2004, 47.
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fortifies the role of push®™ and pull® factors, that cannot be
remedied by harmonization since they are not of a legislative
nature. That needs to conclude that the process of tackling
disparities in refugee burdens through policy harmonization is slow
and is likely to remain limited in its effect, which leads to the need
of exploration of other (complementary) strategies.

4. Market Mechanisms

One of the categories of burden-sharing regimes rely on
market mechanisms to achieve a spreading of responsibilities in this
area. These market-based approaches involve: 1. Resettlement/dis-
persal, 2. Trade in protection quotas explicitly and 3. A more com-
prehensive  (implicit) trading mechanism for protection
contributions.

One established model of non-quota based burden-sharing is
the idea of “voluntary pledging” which has been the mechanism
underlying refugee resettlement. EU initiative, the 2001 Council
Directive on Temporary Protection in the Case of Mass Influx’,
which develops a number of non-binding mechanisms based on the
principle of double voluntarism: the agreement of both the recipient
state and the individual protection seeker is required before
protection seekers can be moved from one country to another.

According to this instrument Member States are expected, in
spirit of European solidarity, to evaluate their reception capacity
and to justify their offers.

The explicit trading, which is partially based on the quota-
system, consists of two components: firstly, an international agency
would assign to each participating state a refugee protection quota

1 Push factors can be described as a combination of factors that stimulated
refugees to leave their country of originor residence.

16 Pull factors are reasons which render reception countries attractive destinations
to lodge an asylum claim.
Y7 Council Directive 2001/55/EC of 20 July 2001, OJ L 212, 7 August 2001
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and the second element is the model’s trading component. Under it,
the participating states would be permitted to trade their quota by
paying others to fulfill their obligations. Several objections have
been made against this scheme which above all relate to the
scheme’s workability, concern about protection safeguards and the
unease about treating refugees as commodities in inter-state
transactions.™

Comprehensive (Implicit) Trading which was developed by
Boeyer in 1989 suggests that countries should compare their
advantages and level of contributions they can make to
international collective goods. Theoretically, larger countries should
be responsible for large share of the peacekeeping burden, while in
reality the refugee burdens are beard by the smaller ones.

3. Legal Framework of Burden-sharinginitiatives

Already in the early days of the latest migration crisis, the
instruments available to deal with a large migratory pressure
proved to be insufficient. Hence, the new instruments came to life
that should be analyzed in the context of resilience for persistent
migratory influxes. Although, the legal databases from Schengen
Agreement to Common European Asylum System (CEAS) have
covered some of the core problems in the field of EU migration law,
some issues are still controversial and need further assessment.

1. Burden-sharing: The highly desirable but missing
element in the CEAS

In order to fully capture an issue at stake, the great emphasis
should be exerted on CEAS, a key policy document in the field of
asylum, which lacks the provisions of burden-sharing. While the
establishment of the CEAS at Tampere was the early starting point
of the envisioned fair mechanism, it is striking that today the

8 Schuck 1997, 289-297; Anker, Fitzpatrick and Schacknove, 1998.
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spreading of refugees can be called anything but fair or equitable.”

The main elements of the CEAS that are relevant to the
subject of this paper and need some elaboration are the Asylum
Procedures Directive, the Qualification Directive and of course the
Dublin Regulation, which is a primary document in asylum system.
Thus, the special attention will be drawn to it.

Firstly, it should be mentioned that the Dublin Convention
notes the responsibilities of burden-sharing. The preamble clarifies
the main objectives of convention which aims to avoid “refugees in
orbit”, i.e. asylum seekers being transferred from one Member State
to another successively without any of them taking up responsibility.
Secondly, it has the purpose of preventing “forum shopping” in the
field of asylum applications and lastly regulations also set on the
prevention of uncontrolled secondary movements in

the Union.”® Today, notwithstanding the revisions of Dublin
Regulations, still applicable Dublin Ill explicitly claims the importance
of the respect of asylum seekers’ fundamental rights in case of a
transfer to another Member State” and gives a place to pending
proposal of fourth Dublin regulation to the cover main changes in
terms of fair burden-sharing system, which will be discussed later
on.

Thus, it is obvious, that the effort to harmonize asylum
legislation in the Member States is only realized partially, in certain
fields of asylum law. Today, prospects for a common European
asylum status are still rather negative, due to the differing mindset
of the Member States in the Union.

¥ Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 48.

% Ipid. 14.

2L Fratzke S., Not Adding Up: The Fading Promise of Europe’s Dublin System,
Migration Policy Institute, March 2015,
http://www.migrationpolicy.org/research/not-adding-fading-promise-europes-
dublin-system accessed 20.10.2018.
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2. The Hague Program: Strengthening Freedom, Security
and Justice

The Hague Program, multi-annual agreement, which was
introduced 5 years after the CEAS, tended to build further rights and
obligations on the CEAS foundation. It is somehow surprising, that
the relevance of this instrument is rather limited in the context of
burden-sharing. Nevertheless, the reference makes it clear, that it
establishes the concept of solidarity and fair-sharing of
responsibility.”? The Hague Program was implemented through the
Action plan of the Council and the Commission,” all efforts to
establish burden-sharing on the reception level were absent in this
plan, what makes the discussion of it redundant.

3. Green Paper on the future of the European Asylum
system

The first noteworthy document in respect of burden-sharing is
the European Commission (EC) Green Paper on the future of the
European Asylum system, comprising a chapter on solidarity and
burden sharing.”* Observing the Dublin System, which did not
contain much about this issue, the Commission came to the
conclusion to put forward as a suggestion to achieve a more
equitable distribution among the Member States. Having
ascertained that the spreading of refugees is not equitable, the EC
puts forward two questions, the first relating to the existence of a
need to complement the Dublin Regulation with measures

2 Council of the European Union, The Hague Programme: Strengthening

Freedom, Security and Justice in the European Union, 13 Dec. 2004, OJ C53/1.

2 Council and Commission, Action Plan of 12 August 2005 implementing the
Hague Programme on strengthening freedom, security and justice in the European
Union, 2005, 0J C198/1.

2% Commission, Green Paper on the future of the European Asylum system (Green
Paper), 2007, 301.
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contributing to a fairer spreading of the burden, the second being a
search for other possible solutions to establish a more equitable
distribution of asylum seekers and/or beneficiaries of international
protection between Member States.”

4. European Agenda on Migration: the future of Dublin
Regulation

As it is mentioned above, the pending forth revision of Dublin
Regulation is on the table to tackle the controversial issues of the
Dublin Ill, which includes responsibility-allocating hierarchy. It is also
arguable, how Dublin Regulation matches with the principles
expressed in the Lisbon Treaty.

1. Hierarchy: fair or unfair burden-sharing?

Chapter three of the current Dublin regulation constitutes the
criteria that should be applied in order to determine the Member
State responsible for the processing of the asylum application.
These criteria are built up hierarchically in the order of appearance
in the regulation. Articles 12 and 13 serve to follow the criteria,
which challenges the fairness of burden sharing system. For
instance, the first criterion in the hierarchy quests the Member
State, where a family member, who has been attributed the status
of refugee or is subject to an asylum application, is present, to carry
the responsibility to examine the asylum application.”® Article 13
contains the most controversial characteristic of Dublin: the
responsibility of the Member State of first entrance. Accordingly,

% Ibid.

% European Parliament and Council Regulation 604/2014 of 26 June 2013
establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person (recast)
2013, 0J L180/31, Art. 12.
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the Member State where the applicant first crossed the external
border of the Union irregularly, is responsible for the examination
of the asylum application.?”’

This obligation ceases to exist after the expiry of a period of
12 months. Once this threshold has been exceeded, the application
will have to be examined by the Member State where the applicant
has resided continuously for more than five months. In the situation
where multiple Member States meet this criterion, the Member
State where the applicant has been living most recently, will be held
responsible. Thus, the Member State of first entry criterion forms the
most problematic aspect of the hierarchy causing a disproportionate
spreading of the burden in asylum applications.

It is also worth noting that the EU institutions have been
pointing out the need for a reform of Dublin. In 2016 the
Commission explicitly acknowledged that the Dublin regulation is no
longer a workable system for determining intra-EU responsibility
concerning asylum applications and relocation. Furthermore, case
studies®® have shown, that Member States at the external border are
more heavily burdened which leads to a decrease in standards,
because of the first entry criterion introduce by the Dublin
regulation. Due to the decrease in standards, the applicability of the
Dublin system could no longer be guaranteed unconditionally. In
regard to a violation of fundamental rights, the European court of
Human rights (ECtHR) and the Court of Justice of the European
Union (CJEU), came to the conclusion that Dublin transfers had to
be suspended in case of systemic insufficiencies to receive the
migrants even the responsibility of the Member State in accordance
with the Dublin hierarchy is posted.

One of the main criticisms of the Dublin regulation is related
to the ensuring an equitable distribution of migrants. The

27 . .

Ibid, Article 13
2 gee: ECHR, 4 Nov. 2014, no. 29217/12, Tarakhel v. Switzerland; 21 Jan. 2011, no.
30696/09 MSS v. Belgium and Greece.
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distributive impact of the Dublin regulation is very little and almost
non-existing.”® It is also arguable if the equality in Dublin was a
fiction or not, as hierarchical criteria set out in the third chapter of
Dublin do not take any level of so called ‘fairness’ or ‘equitable
distribution’ into account. Thus, there is no expression of any
intention to support heavily burdened Member States included in
Dublin 111.*°

Regardless of harmonization efforts on EU level imposing
minimum standards on the Member States, a large part of the
Member States are failing to align their procedures with the
European standards on protection.’® Therefore, the assumption
that all Member States meet Union standards, is a major
misconception inasmuch as more impact is exerted on the national
competence. It is even more questionable whether the common
procedure serves better to cope with migration flows, because it
will also cause other pull factors to play a larger role, since
harmonization initiatives will only influence the legal disparities in
the Member States, leaving aside economic, social and cultural
differences rendering a particular Member State an interesting
destination.*

% Commission, Proposal for a European Parliament and Council Regulation

establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person (recast),
2016, 270 final/2.

30 Gray H., Surveying the Foundations: Article 80 TFEU and the Common European
Asylum System, Liverpool, 34, 2013, 180.

31 Guild E., Costello C., Garlick M., Moreno-Lax V., CEPS Policy Brief: The 2015
Refugee Crisis in the European Union, CEPS, 2015,
https://www.ceps.eu/system/files/CEPS%20PB332%20Refugee%20Crisis%20in%20
EU 0.pdf accessed 20.10.2018.

*2 Thielemann E., The Future of the Common European Asylum System: In Need of a
More Comprehensive Burden-Sharing Approach, European Policy Analysis, 2008,1
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2. Dublin Regulation in the light of Solidarity

The entire EU asylum policy is based on the principles of
solidarity and fair-sharing of responsibility. As concluded in the
former part, Dublin by far does not lead to a situation of fair-sharing
in the processing of asylum applications, since only a handful of
Member States have to carry the burden. The question arises how
the disproportional division of asylum applications caused by the
Dublin system can be reconcilable with the European Union's
solidarity and fair-sharing concepts outlined in Article 80 of Treaty
on the Functioning of the European Union (TFEU).*

Article 80** TFEU can be seen as the basis of the idea of solidarity
both to the countries and to the refugees in the Union’s asylum and
migration policy. The ambiguity around the interpretation of the
principle of solidarity, gives rise to a lot of questions on the scope of
this notion and on how this solidarity concept should be translated into
practice. Generally, solidarity is a principle based on mutual trust
between the Member States.® In the context of asylum, solidarity
means that in periods of high migration pressure the other Member
States will take charge of part of the burden, in order to do the same
when other member states are faced with such pressure. However,
some clearance should be made on the range of this principle.

It is in this context important to note whether this provision can
be limited to a mere intra-EU solidarity, or whether this notion is wider,

33 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017,36.
3 Consolidated version of the Treaty on the Functioning of the European Union
(Lisbon Treaty), 2012, OJ C326/01, art. 80.

> European Parliament Directorate General for Internal Policies Study, The
Implementation of Article 80 TFEU on the principle of solidarity and fair sharing of
responsibility, including its financial implications, between the Member States in the
field of border checks, asylum and immigration, European Parliament, April 2011.

68



Tamta Margvelashvili —
Burden-sharing in Europe: New Era of Migration Policy

also including solidarity vis-a-vis third countries or vis-a-vis refugees.*

A textual interpretation of the article will lead us to believe that
the solidarity is meant as solely applying between Member States and
the Union, since in the article itself is underlined. However, a working
document of the LIBE*’ committee sets out that the solidarity concept
in Article 80 TFEU consists of two big categories, internal and external
solidarity.®® It is also interesting, that the concept of solidarity arises not
only from Art. 80 TFEU, but also the 1952 Geneva Convention, the
foundation of international asylum law, expresses it in its preamble.*
Thus, if the textual interpretation fails, the member states are still
under obligation to follow the steps of solidarity.

Another point of discussion concerning the notion of solidarity
is the relationship between solidarity and fair-sharing. Fair-sharing
wishes to establish a status quo that succeeds in the realization of
an equitable spreading, not in absolute numbers but by taking into
account the relative reception capacities of the Member States.* It
must be said, that solidarity and fair-sharing are establishing an
inversely proportional relationship that is being directed on the
European level. The more responsibility the Member States confer
to the EU, the more it will be shared on EU basis and the less need

% Noll Gr, Failure by Design? On the Constitution of EU Solidarity in Searching for
Solidarity in EU Asylum and Border Policies, Odysseus Network’s First Annual Policy
Conference, 2016.

" The Committee on Civil Liberties, Justice and Home Affairs

38 European Parliament Committee on Civil Liberties, Justice and Home Affairs,
TFEU —Solidarity and fair sharing of responsibility, including search and rescue
obligations (INI report on the situation in the Mediterranean and the need for a
holistic EU approach to migration, European Parliament, 2015,
http://www.statewatch.org/news/2015/jul/ep-working-document-migration-
solidarity.pdf. accessed 21.10.2018.

39 preamble to the Convention Relating to the Status of Refugees, 1954, 189, UNTS
137.

0 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 38.
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of solidarity there is between the Member States.** In the light of
the Union’s asylum policy, fair-sharing should be attributed the title
role, supplemented by solidarity as a corrective mean. Solidarity and
fair-sharing can be held up as two complementary principles that
should balance each other.

3. Reformation Era for migration policy

In its communication of 6 April 2016, the Commission put
forward the Union’s vision in the necessary reform of the Common
European Asylum System. In general terms, the objective is to
abandon the current system that is causing disproportionate
pressure on a limited number of Member States, that can not only be
attributed to the deficient implementation of the system, but also to
the flawed mechanism by itself.*

There is an urgency for creating new legal basis, which refuses
the absconding system and irregular migration. Thus, the most
important issue is to create a resilient mechanism based on
principles of fair burden-sharing and solidarity which will be crisis-
proof and result-oriented.

The new system should be able to deal with increased flows of
migrants and at the same time ensure a fair spreading of the burden.
To make such a system function, the Commission discusses two
possible policy options: a) supplementation of the Dublin Regulation
with a correct allocation mechanism and b) creation of a new system
for allocating asylum applications in the EU, based on a distribution
key. In these policy options, Dublin would be kept in place in situations

41 De Bruycker Ph., Solidarity as a sovereignty-reducing penalty for failing to meet
responsibility in the European
Border and Coast Guard in ‘Searching for Solidarity in EU Asylum and Border
Policies, Odysseus Network’s First Annual Policy Conference, 26-27 Feb., 2016.
2 Commission, Towards a reform of the Common European Asylum System and
enhancing legal avenues to Europe, (Communication) COM, 2016, 197 final.
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of “normal” migratory pressure, while the corrective mechanism would
be activated when the pressure on some of the Member states
critically increases. This also implies that the first entry criterion would
be limited to both crisis and non-crisis situations. These instruments
will determine responsibility based on a fixed distribution key, taking
into account several factors particular to a Member State. Important is
that the overriding criteria, such as vulnerable status, family linkage, as
they exist in Dublin, would be kept in place.”® In order to distribute the
asylum burden in accordance with the principle of fairness has to be
made more tangible which can be done by calculating the Member
States’ relative asylum capacities, taking into account the factors that
will result in the most fair distribution, but at the same time ensure a
high level of fundamental rights protection. Crucially, fairness should
be implemented both in terms of dignity for the persons applying for
international protection and from an inter-Member State solidarity
perspective.*

5. Conclusion

According to the points judged above, it is clear, that the
distribution of refugee burdens in Europe is highly unequal, even
when the different reception capacities of countries are taken into
account. The development of an effective European burden-sharing
regime appears to be in the interest of both refugees and countries
of destination. With regard to burden-sharing on the level of asylum
applications, the Dublin Regulation has failed and has proven to
form an insufficient counterbalance to the free movement of
persons. Due to the incomplete implementation of standards, the
presumed equality between the Member States’ asylum systems
seems to be far away from reality. Although the Union succeeds to

43 .

Ibid.
* Guild E., Costello C., Madeline Garlick M., Violeta Moreno-Lax V., CEPS Policy
Brief: The 2015 Refugee Crisis in the European Union, CEPS, 4 September 2015.
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address the imbalance at a financial level by the allocation of funds
through the Asylum and Migration Fund, the core issue of burden-
sharing can be situated on a people sharing level.

Most problematic in light of burden-sharing is the distribution
of asylum seekers’ loads on Member States located at the external
border of the Union due to the first entry standard. Nevertheless,
the altered proposal of Dublin system attributes an even bigger role
to the first entry criterion by introducing the “once responsible,
always responsible” rule. The hierarchical criteria determining the
Member State responsible in the Dublin Regulation have the effect
of encouraging absconding and thus non-compliance with the
system. This leads to determine that realization of a fair spreading
of the asylum burden was never an objective of the Regulation.

Furthermore, it cannot be denied that the Union
fundamentally fails to reflect the principles of solidarity and fair-
sharing in its asylum and migration policy, especially in the field of
people-sharing which leads to breaching of Article 80 TFEU.
Notwithstanding the overall recognition of the deficiencies in the
applicable instruments, the EU tries to amend or fix these
deficiencies often by introducing temporary derogations.

Therefore, the question arises how the Union should proceed
its migration policies. More concretely, this implies determining how
burden-sharing should be pursued in the current context of the EU
legislation. The Dublin Regulation is the first obstacle that has to be
overcome, since it undermines the objectives of solidarity and fair-
sharing. It is essential for the functioning of any future asylum policy
that Dublin is replaced by a system with a less distorted status quo.

Moreover, if seeds of co-operation could be transferred to the
management of the EU’s external borders, and used to build a
shared European asylum policy, enabling more pooling of resources
for processing asylum applications, then member states might begin
to move towards finding a way out of this crisis together. EU
countries will need to re-conceptualize burden-sharing between
member states — and perhaps including the non-EU Balkan
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countries, given the close interdependence between their stability
and EU stability in the context of the refugee flows.

To compound all this puzzle around the burden-sharing, there
is no doubt that the Union has to move forward. The abolishment of
the CEAS is not an option, since the very existence of the free
movement of persons under Schengen depends on this system.
There is however, a pressing necessity to reform the European
asylum policy and to incorporate the principles of solidarity and fair-
sharing. As the migrant flows in recent years have dramatically
increased, the need to further exploration of new options to build a
more equitable, efficient and effective international refugee burden-
sharing regime appears to be more urgent than ever.
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<https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017].

0 Stoica v. Romania, no 42722/02, European Court of Human Rights, 2008, Para.
67.

A Mikheyev v. Russia, no. 77617/01, ECHR 2006; Zelilof v. Greece no. 17060/03,
ECHR, 2007; Assenov v. Bulgaria, no. 24760/94, ECHR 1998; Yiksel v. Turkey, no
40154/98, ECHR, 2004; Muradova v. Azerbaijan, 22684/05, ECHR, 2009
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2 Office for Democratic Institutions and Human Rights, Report Monitoring of
Freedom of Peaceful Assembly in Selected OSCE Participating States (April 2015 —
July 2016), USE OF FORCE, FIREARMS, DETENTION, CONTAINMENT AND
DISPERSALS, The use of force, firearms, detention and containment, as well as
dispersals of assemblies: international standards and good practice, 103-104, bgen-
d0bobgomdons:

<http://www.osce.org/odihr/289721?download=true>, [13.03.2017].
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