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YTOJIOBHOE CYOOITPOU3BOACTBO: ITPOBJEMBI TEOPUHU U ITPARTHRN

© C.B. BAJKAHOB. 2019

JKOHOMHKA CJIeACTBEHHO-CyTIe0HOT0 IIPOU3BOJICTBA
B CTPYKType S9KOHOMHMKHU OPraHU3AIUil U YUpeKIeHUM
CMETHO-0I0IKeTHOT0 pPekuMa (PpMHAHCHUPOBAHUS

Economics of Investigative Proceedings
in the Structure of the Economy Organizations
and Institutions of the Estimated Budget Financing Regime

Cranucaas BacuaseBuu BAJKAHOB,

HoxTop I0puAMYECKUX HayK, Ipodeccop, akazeMux IleTpoBCKOI akageMuy HayK U UCKYCCTB, IIOJKOBHUK

IOCTUIIN B OTCTaBKe

Stanislav Vasilyevich BAZHANOYV,

E-mail: svb-1956@mail.ru

Doctor of Law, Professor, Academician Peter»s Academy of Arts and Sciences, retired colonel of justice

E-mail: svb-1956@mail.ru

Oasa nutupoBanusa. C.B. BAJKAHOB. 9xonoMuka cJjiecTBEHHO-CY1e0HOT0 IPOU3BOACTBA B CTPYKTYpeE
9KOHOMUKY OPTraHU3alUi U YYPEIKIEHUNA CMETHO-0I0[KEeTHOro pekuMa (GUHAHCUPOBAHUS // YTOJIOBHOE
CYJIOIIPOM3BOACTBO: MpobyieMbl Teopuu u mpakTuku. 4/2019. C. 5—11.

Annomayusa. CraTbs TOCBSAIIEHA aHANN3Y OKO-
HOMUKY OPraHWU3aIU{ U YYPEeXKJEeHUI, BKJIIOUAA
OpraHbl YroJIOBHOHM IocTHMHIVY, (YHKIMOHUPYIO-
WX B PEKUME CMETHO-0IOAKETHOTO (QMHAHCUPO-
BaHUA. B Hell oOpaljaeTcsi BHUMaHUEe Ha HEO0XO-
IUMOCTh yYeTa CJIeJO0BATeJNSIMU, CYAbAMHU U He-
KOTOPBIMU JAPYTMMU YYaCTHUKAMU YTOJOBHOI'O
mpoIecca CTOMMOCTU M36UPAaeMbIX WMHU CJEACT-
BEHHO-CYZEeOHBIX IIPOIEYDP, KOTOPEIEe 00 BEKTUBHO
oTpakalorT Hambosiee 3(h(PEeKTHUBHBIN cIoOco6 uc-
TOJHEHUS UMK CBOUX CJIYKeOHBIX 00S3aHHOCTEI.

Abstract. The author of this article is not in favor
of the term «criminal proceedings», considering it
an anachronism; the term «criminal» has nothing
to do with crimes, its root base is «angle». As for
the term «legal proceedings», it is equally wrong to
regard it as interchangeable with the term «proc-
ess». From an etymological point of view, the ex-
pression «criminal procedure» means criminal pro-
cedure and legal relations that take shape exclu-
sively in court. Therefore, in this article, the term
«investigative and judicial proceedings» (hereinaf-
ter referred to as SSP) is used, taking into account
that it deals with economics.

Kntouegvle cno6a: nomuTuka, 5KOHOMUKA, IIPABO,
9KOHOMMKA OPraHMU3AIWil W YUPEKAEHUN, CTOU-
MOCTB, 3aTpPaTHl, TPYZ, pabouas cmyia, IIPOU3BOJI-
CTBEHHBIE OTHOIIEHUS, YTOJIOBHOE CYIOIIPOM3BO/I-
CTBO, KAaJbKYJAIUSA, YI'OJOBHO-IIPOIlECCYaJbHbIE
IIPaBOOTHOIIIEHU S

Key words: politics, economics, law, economics of
organizations and institutions, cost, costs, labor,
labor, industrial relations, criminal justice, cost-
ing, criminal procedural legal relations

B cBoux mpenpiaynmx Hay4HBIX ITyOIMKAIMIX
aBTOp HACTOSIIEH CTaThH YK€ HEOTHOKPAaTHO MOA-
YEepKHBaJI, YTO MO COCTOSHUIO Ha CErOTHAIIHHNA
JCHb IOJIUTUKA 110 OTHOLIEHWIO K IIPaBy, KaKk U
MPeXJe, OCTAeTCsl MePBUYHON. AKTYaJIbHOCTh I10-
JOOHOTrO YTBEPXKICHHUsSI COXpaHseTrcss U B cdepe
YTOJIOBHO-TIPOLIECCYATIBHOTO  PETYJIMPOBAHUS, I10-

CKOJIBKY TIPOHCTEKAIOIIasi W3 OOIIel ITOIUTUKU
Poccuiickoii @enepaiiy NOAUTHKA YTOJIOBHO-IPO-
LIeCCyalbHasl, TyCTh M OIOCPEIOBAaHHO (depe3 PKO-
HOMUKY), HO BO3ZICHICTBYeT Ha TpEJIMET €€ TIOCTOSH-
HOT'O BOXKJIEJTIEHUS — OTPaciIeBOe 3aKOHOIATETBCTRO.

Jlornyeckoe ocMbICIIEHUE O3HAUYEHHOH 3aBU-
CUMOCTH KpaifHe HeoOXOANMO BBUIY HeOe3bI3Be-

Ne 4 /2019 5
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CTHOTO OTHOIIEHHUS MHpa CBOEKOPHICTHS K BIla-
CTBYIOIIMM HaJ HUM 3aKOHaM, XHUTPOYMHBIH 00-
XOJl KOTOPBIX COCTaBIISIET €ro TIIaBHOE MCKYCCT-
B0. CaMoe JIBIKEHHE ITOTO MHpPa B paMKaX 3THX
3akoHOB (mo K. Mapkcy) Henm3z0eXHO sBIsSeTCs
MTOCTOSTHHBIM X YIIPa3JAHEHUEM.

Kak u3BecTHO, B IpUPOJE CYIIECTBYET BCE-
oOmiast cBsi3b, CBOWCTBEHHas W OOIIECTBEHHBIM
OTHOLICHUAM, B JIOHEC KOTOPBLIX ITOKOATCA T'OCY-
napctBo ¥ mpaBo. OMHON M3 BaXKHEHIMX 3a7ad
KOHKPETHO-COITMOJIOTUYCCKUX I/ICCHEI[OBaHI/Iﬁ Ha
cell mpeaMeT Kak pa3 W SBJISCTCS YYeT BIUSHUS
MOJTUTHYECKUX, HKOHOMHUYECKHX M HEKOTOPBIX
npounx (aKTOPOB HA ONMTUMAIBHOCTH FOPHIYE-
CKUX HOPM, a, CTajo ObITh, 3PPEKTUBHOCTH Jie-
TEPMHHUPYEMOW UMH TPABOOXPAHUTEILHOM JIes-
TETBHOCTH.

B mpuknamHO# MIOCKOCTH pe3ylbTaThl IO-
MOOHBIX HAOIMIONCHUH TIO3BOJIAIOT OIPEACIIATH
TJIaBHBIC aKICHTBI, OKa3bIBAIOMIUEC IIPAMOE BO3-
JICHiCTBHE Ha MEXaHU3M (POPMHUPOBAHHS 3aKOHO-
JATeNLCTBA, €r0 KauecTBO, a, B KOHEYHOM HTOTe,
CTeTeHb OOIIEeCTBEHHOM 1IEHHOCTH.

PanukanbHOe paspellieHHe Ha3BaHHOW MPO-
OJieMbl B MHTEpecax JajJbHEHUIIETO COBEPIICHCT-
BOBaHMS TOCYJapPCTBEHHO-IIPABOBOM MOJUTHKHU
Poccuiickoii ®Denepanmu B o0nactu GOpHOBI C
MPECTYMHOCTRIO TPHU3BAHO YUYWUTHIBATH HAOOP
KOMIIOHEHTOB, OPUCHTUPOBAHHLBIX, CPECAU MMPOUC-
ro, Ha SKOHOMHIO BCSIKOTO, B OCOOCHHOCTH, KBa-
mudunmupoBanHoro tpyaa. [Ipu ycnoBun, koHed-
HO, 9TO PKOHOMHS 3Ta HE TOJNBKO HE yXy/IIaia
OBI YCJIOBHI JOCTIKCHHS (B HaIleM ciydae —
HA3HAYCHHUS YTOJIOBHOTO  CYAOIPOU3BOJICTBA,
ouepueHHoro B cT. 6 YIIK P®), Ho u ymyumana
OBI UX.

UrnopupoBanne yka3zaHHBIX OOCTOSITENHCTB
BeChbMa HEXeJaTeIbHO, BO BCSKOM cCliydae, MpHU
W3YYCHUU CIIOKHBIX COIHAIBHBIX OOBEKTOB, K
KOTOPBIM OTHOCHTCS M CHCTEMa NPaBOOXPaHU-
TENBHBIX OpraHoB. [Hade HeW30EKHBIMU CTaHO-
BATCS TOTIOJTHUTENIbHBIE, HIYeM HeOolpaBlaHHbIE,
TpaTbl MaTEPUAIBHO-TEXHUYECKUX PECYPCOB B
X0/l «HAKATAaHHOTO)» OTIBITA YIIPABICHUS UMHU.

[Ipu mpoBeneHNN KOHKPETHO-COINOIOTHYEC-
KHX WCCIIENOBAaHUN B paccMaTpUBaeMoOil o0acTu
[IEJIeCO00Pa3HO OCTEPEraThCsl TaKkKe MeXaHhde-
CKOr'o 3aMMCTBOBAaHUA NOKTPUHAJIBHBIX ITOJIOXKC-
HUH psijia €CTECTBCHHBIX M TEXHUUYECKUX HAyK B
LEeISIX MX KOMITWISIIIAYA B FOPUIHKO-COIHATBHON
cthepe, TOCKOIBLKY HEMOTHBHPOBAHHOE yIOTPEO-
JICHUC MMPUCYLICTO UM MMOHATHHHOTO arrapara «B

TEMHYI0» OKa3bIBae€TCs HE BCErAa MPHUEMIIEMBIM
JUTSE OOIIEH MOITB3HI Iea.

B moboit oTpacmu poccuiickoi TpaBOBOM
CHCTEMBI BCET/a JOJDKHA HATMYEeCTBOBATh HEKas
KaTeropust Mepbl, NoTpeOHas ISt U3MEPEHHUs OIl-
THMyMa HOPMAaTHUBHOTI'O MPAaBOBOTO PEryJIHpOBa-
HUS crelnpUIecKuX B3aUMOCBS3eH CyObEKTOB, B
TOM YHCJE, YTOJOBHO-IIPOIECCYATbHBIX IPaBO-
otHommeHuil. OHa (3Ta Mepa) Mpu3BaHa WILTIOCT-
pHpOBaTH CTENEHb SKOHOMHYECKOH OOOCHOBaH-
HOCTH, @, CTaJIO OBITh, ONPaBAAHHOCTH (PUHAHCO-
BBIX BIIO)KEHUH B KOHKPETHBIE BUIBI PabOT, BHI-
MOJTHSAEMBIX COTPYIHWKAMH TE€X WM HWHBIX TIpa-
BOOXPAaHUTEJbHBIX OPTAHOB.

BakHOCTP M3JI0)KEHHOTO TPOHMCTEKAET U3
TEHACHINH HaOII0AaeMOTO HBIHE IepPeyCTPOICT-
Ba POCCUICKON MPaBOBOUM CUCTEMBI, OTATYEHHOTO
OecrepeMOHHBIM BTOP)KEHUEM B HEe HOPM MEX-
IQyHapoJHoro mpasa. PaccmaTtpuBaemasi, 1o CyTH,
MOpOYHAsi CTpaTerust CIOHTAHHO pPAaCLIUPSET
CHEKTp MCKYCCTBEHHBIX, HE 00ECIIeYeHHBIX PYO-
JIeM, TYMaHHCTUYECKUX TapaHTHH, CYyIIeCTBEHHO
YAOPOXKAIOIIUX CIIEJCTBEHHO-CYy1Ie0HOE IPOMU3-
BozacTBO (manmee CCII) mo yrojoBHBIM [enam.
A Benp eme U. Kant yrBepkan, 94ro «B I000M
YaCTHOM YYE€HHH O MPHUPOJIE MOKHO HAUTH HAyKU
B COOCTBEHHOM CMBICIIE JIUIIH CTOJIBKO, CKOJIBKO
MMEETCS B HEM MaTeMaTHKN.

He menee 00CTOATENBHO 3TY K€ MBICTB BbI-
pasun K. Mapkc, oOpaTuBmnii BHUMaHHE Ha TO,
YTO HayKa TOJNBKO TOTJA JTOCTUTAET COBEPIIECHCT-
Ba, KOTJIa i yJaeTcsl MoJIb30BaThCSI MaTEMaTHKOM.

CkazaHHOE TMpenompeeNnsieT MOoTpeOHOCTh
JOCKOHAJIBHOTO M3Y4YeHMs B paMKax IocyJapcrT-
BEHHO-IIPaBOBOI ToONUTONOTHH OOpBOBI C TIpe-
CTYITHOCTBIO TaKMX HEOTHEMJIEMBIX €€ COCTaB-
JISIOIINX, KaK YTOJOBHO-TIPOLIECCYabHAs TTOJH-
THKa, YKOHOMHKa H TipaBo. be3 rmybokoro oc-
MBICTICHHSI WX HWCKIIOYHUTEIBHOTO 3HAueHUS He-
BO3MOJKHO COTIOCTAaBJIATH TpAaThl, IpeTepIieBae-
MbI€ TIPaBOOXPAaHUTEIHBIMHA OpPTaHaMH TIPH pea-
JU3aIUN «HaBSI3bIBAEMBIX» UM CBBIIIE MPABOBBIX
HOpM, C TOJb30M, MOTy4aeMoil IpU JOCTHKEHUHU
COOTBETCTBYIOIIIETO, a HE OXKUAAEMOTO BCEMHU
pe3ynbTaTa.

s ocyIiecTBIeHUs Pa3IMYHBIX BHIOB JIes-
TEJIHOCTU JIIOAW BBIHYXJIEHbI HCIOJIb30BaTh Ca-
MBIE Pa3HOOOpa3HBIE PECYPCHI, BKIIOYAs JICHEX-
HBbIE, COBOKYITHBIN MMOTEHIIMAN KOTOPBIX, KaK Tpa-
B0, ncueprnaeM. OHM OrpaHWYEHBl BpPEMEHEM
(8 CCII — mporeccyaibHBIMUA CpPOKaMH), IPHO0-
peTaromyM 0coOblil BeC B KOHTEKCTE HACYIIHBIX
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KaJpOBBIX MPOOJIEM, HE BCET/Ia MOCIIEI0BATEIILHO-
ro peopMHPOBaHMS IPABOOXPAHUTEIBHBIX OpTra-
HOB, U TIPOY.

B stom cmeicie sxoHommka CCII mpu3Bana
BBICTYIIAaTh MCPHUIIOM pPaAlMOHAJIBHOI'O, JHUMUTH-
POBaHHOTO HAJIUYHBIMH aKTHBAaMHU, CIIoco0a WC-
TOJTb30BaHMsI UMEIOUINXCS B PACHOPSIKEHUHU CO-
OTBETCTBYIOIIETO TPYAOBOTO KOJUIEKTHBA BO3-
MOXHOCTEH JUIsi M3TOTOBIICHUSI «TOBapoB» (OKa-
3aHUS «yCIyT») — HOCUTENIEH CTOMMOCTH, 00b-
EKTUBHO TPEIOIpPENeNsisi XapakTep WX IOcie-
IYFOILIETO «IIPOJBMKECHUS.

Kak m Bcsikoe HamaxeHHOE IMPOM3BOICTBO,
CCII, ommpaercs Ha TpPH OCHOBOIIOJIATAIOIIHX
¢axTopa:

* Ha TpPyH, Kak Ha IeJecooOpasHyr [es-

TEBHOCTB;

* Ha ero (Tpyna) cpeacTBa u

* Ha paboYyro CHUIy.

B ocnoBe CCII nexutr Tpyad COTPYAHHKOB
MIPaBOOXPAHUTEIBHBIX (CYZCOHBIX) OPraHOB MpPHU
OKa3aHWM HACEJICHHIO YCIYyT HE MaTepHUAIBHOTO
(ropuamuecKkoro) cBoicTBa. Ero KBUHTICCEHITMEH
SABJIAIOTCA 3HAHWUA, YMCHHA W HABBIKHM, TO €CTb
¢u3nYecKre W UWHTEIUICKTyaJIbHbIE KauyecTBa
cyOBeKTOB mpuMeHeHus mpasa. [lpu sTom 00y-
YeHWe W TMOBBIIICHHE WX KBaNA(HUKAIHUK pac-
CMaTpUBaeTCs Kak Iporecc 0Opa3oBaHHS YeNO-
BEYECKOro Karuraia.

Tpyn xak pabota — ecTh pacxojoBaHue (u-
3MYECKON M YMCTBEHHOH 3HEpPTUW B MacIiTadax,
00YCIIOBIIEHHBIX TIOTPEOHOCTAMHU PACITUPEHHOTO
OOIIECTBEHHOT'O BOCIPOM3BOCTBA. MIMEHHO TMI0-
3TOMY OH JIOJDKCH OBITh MaKCHMajbHO O0yCTpO-
€HHBIM TI0 HCIIOJIE3YEMBbIM METOJaM, CPeICTBaM
Y TEXHOJIOTHSIM.

B3aumocBA3b TOHSATHUHA «YTOJIOBHBIM MpoO-
oeCc» U «TCXHOJOI'MU» BIIOJIHE AOITyCTHMA, I10-
ckoubky ere npodeccop H.H. IMonsHCckuit nucan
O TOM, YTO B CaMOM YTBEPXKICHUU «IPaBHIIA
YTOJIOBHOTO TIpOIlecCa €CTh TEXHOJIOTHYECKHe
ImpaBujia» HET HUYCTO HEBEPHOI'0;, UMM ONPCIC-
JSFOTCSL HanboJee Hesiecoo0pa3HbIe MPUEMBI pac-
CJICJIOBAHUS U Pa3peIlICHUs] YTOJIOBHBIX AT

[IponykTuBHOCTH Tpyna (ero MPOU3BOAH-
TETBHOCTH) TPEAOIPEeNIeTCs TpaTaMH BpeMe-
HU, K DKOHOMHUH KOTOPOTO, B KOHEUHOM HTOTE,
cBOIUTCS BCS 3KOHOMUS. [IpOyKTHBHOCTH Tpy/ia
HE CJEIyeT OTOXIECTBJISATh C €r0 MHTEHCHUBHO-
CTBIO; TIepBas KaTeropus OJHIIETBOpAET co0oit
KOJIMYECTBO MTPOM3BEIEHHON B €IMHUITY BPEMEHHU
MPOAYKUMHU (TOBApOB, YCIYT), BTOpasi — 3aTPaThI

notpebieHHo# s 3Toro 3Hepruu. Hamo 3ame-
THTh, YTO MEXITy HA3BaHHBIMH (haKTOpPaMHU JIOTH-
YeCKH OOYCIIOBJIEHHAs 3aBHCHMOCTH HE IpOCIe-
JKUBACTCS, TaK KakK IICHBI HAa TOBaphI (YCIIYTH)
cienyer OalaHCHUPOBATh COTJIACHO 3HEpreTHYe-
CKUM 3arparaM. /I 3TOro oKas3bIBaIOTCS MOJIe3-
HBIMH DPEKOMEHJAllMi aMEpPUKAHCKHUX YYEHBIX
l'oBapna m Dnmuzaber OxyM, IpeIOKUBITHX OTI-
penensTh IeHy NPOAYKIMHU B €IMHHIIAX SHEPTHH,
pacxoLyeMon Ha ee IMpOU3BOACTBO. Takoil mop-
XOM, M0 MX yOeKICHUIO, MO3BOJISET ONPENesITh
HE TOJBHKO CTOMMOCTH MPOUM3BEACHHBIX W3[IENNH,
HO U IIEHY BCSIKOTO MPOYEro, B TOM YHCIIE TBOP-
yecKoro Tpyna. F06o B nefiCTBUTENBHOCTH CTOU-
MOCTb — DJHEPTus, 3aTpaynBacMas Ha IMPOH3-
BOJICTBO TOBapa (OKa3aHUE YCIyTH), a IeHbIHd —
MTOCPETHUKH.

B 3KkoHOMEKE COBpPEMEHHOI'O POCCHHCKOTO
oOmiecTBa oruiata Tpyjaa, Kak B cdepe MaTepu-
aJIbHOTO MPOM3BOJCTBA, TaK U BHE Hee, HUKAK He
B3aMIMOCBSI3aHA C €ro IPOU3BOJUTEIHLHOCTHIO.
«CTOMMOCTh JXKH3HH B3pOCioro (paboTaromero)
YeJI0OBEeKay ONpeaeNseTcs, TIaBHBIM 00pa3oM, ero
OKJIAZIOM, MaJ0 OTIMYAIOUIMMCA B CyMMapHOM
WCYHCIICHUH OT TaK Ha3bIBAEMOTO MTPOXKUTOYHOTO
MUHUMYMa. VcKiTtoueHre COCTaBISAIOT pa3Be 4To
BBICOKOIIOCTABJICHHbIE UWHOBHHKH, «KPYTHIE»
OM3HECMEHBI W «W30paHHBIE» NPEACTABUTEIN
(«3Be3mpI») moy-Ou3Heca, Tle 3a oOpaseln mare-
PHAIEHOTO CTHMYJIMPOBAaHUS TPyJa MPHUHATA 3a-
MajHas MOJENb TEHEBOTO IepepacipeeieHus
JIOXOJIOB, TIOJTy4YaeMbIX B YCIOBHAX (hopMaibHO
JIETUTUMHOH, HO, MO CYTH, — IIIyOOKO MOPOYHOU
U CKPBITOW KOPPYTLIHH.

Ecmu roBoputh 00 YyroioBHOM MpoIiecce, TO
omara TpyJa cleaoBareled W cyled, Kak u
MpeXJe, CTPOUTCS HAa MPOBEPEHHBIX OIMBITOM CO-
OUaTUCTHUYEeCKUX Havanax. OTaenbHbIe MpeacTa-
BHUTENH ITHX mpodeccuii, cTpeMsch MO Hadary
IOOMBATHCS BIEUATIIAIONMINX MTOKa3aTeNeld Ha U3-
OpaHHOM TMOTHIIE, PHIHO TPUCTYMAIOT K HC-
MOJTHEHUIO CBOMX JOJDKHOCTHBIX OOS3aHHOCTEH,
«BBIZIaBasl HA TOPay» TPYIbl YTOJOBHBIX jaen. On-
HaKO BIIOCIIEACTBHH TIBUT YTacaeT, IOCKOIBKY
PYKOBOAWTENHh CIIEACTBEHHOTO TOJpPa3IeNeHuUs
(mpencenatens cyma), pacmpeiensss BHOBbH IIO-
CTyMNarolue K HeMy CIIEACTBEHHbIE (CyaeOHBIE)
MaTepUaNbl, BAPYTOPsIb HArpy»KaeT UMH PacTo-
POITHOTO HOBHYKA, UCXOMS U3 TEKYIIeH HArpy3KH
MTOAYNHEHHBIX, PUKCUPYEMOU B CIYKEOHBIX IO-
KyMeHTax. VHUIMATHBHBEIA clegoBarens (eciu
TOBOPHUTH O HEM) OBICTPO MPO3PEBAET, UCKYCCT-
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BEHHO CHIDKas «000pOTHD» (MpUACPKUBAsi B CBO-
€M TIPOM3BOJICTBE B TpEJeliaX IMPOILECCyalTbHbIX
CPOKOB YTOJIOBHBIE [1€Ja, JaBHO T'OTOBBIE K Ha-
MpaBJICHUIO B Cyxa). TakuM CIocoOOM OH OTBJIE-
KaeTcs OT CKOPO OITOCTBUICBIIECH €My «TBOpYE-
CKOI1» paboTbI, 5KOHOMS CBOE U (KOCBEHHO) 4y-
JKO€ BpeMsl, a TAK)Ke 3/IOPOBbE.

K Tomy sxe cmoxuBmIasicsi B MPaBOOXPaHU-
TCJIbHBIX OpraHax IIpaKTHKa IIOKa3bIBA€T, 4YTO
OCHOBHAsi Macca cliefioBaTeneil MO KapbepHOH
JIECTHHIIE B TEUCHHE BCEH CBOCH JKU3HH MPOJBU-
raercs He JalleKo, 3aKaH4YHMBas €€ JTOJHKHOCTHIO
CTapIIero CJeaoBaTelsl, B JIydlleM CiIydae —
BBILICCTOALICTO CTPYKTYPHOTO TIO/pa3/ICeHUs.
W nump equHUIBI OOCTUTAIOT CTaTyca PyKOBO-
JUTENS (3aMECTHUTENS PyKOBOAUTENS) CIIEICTBEH-
HOTO (IT0 TEPMHUHOJIOTHH 3aKOHOAATENs) OpraHa
(ananornyHas cuTyanusa u 'y cyneit). B urore —
Ooyiee yeM CKpOMHas NEHCHs U aJeKBaTHbIC €
MEPCIEKTUBHIL.

CoBpeMeHHBIE TIEpPEKOCHl B OIICHKE CIIEeNICT-
BEHHOTO TpyJa HAy4WIH HEKOTOPBIX M3 HHX
npuberate K «IpOABHHYTBIM» METOJIaM pacclie-
JIOBaHUS — KYJIbTHBHPOBATH COTJIACOBAHHEIC C
aJIBOKaTaMHU-3aIIUTHUKAMU «TaKTHYECKUE KOM-
OMHALIMKY), MAJIO OTJIMYAIOIINECS OT MPUMHUTHUB-
HOTO MOIIIEHHUYECTBA. Peus uzer o criekymsamnusx
Ha YyBCTBaX OOBUHSIEMBIX, HAIlpUMeEp, MPH H3-
OpaHMU B OTHOLICHWH HUX MEpHI MPECEUCHUs B
BUJIE 3aKIIOUYSHHSI O] cTpaxy. JMCcKyccupoBaTh
Ha TIpeAMET MOPaIhbHOM YCTOHYHMBOCTH ITOHO0-
HBIX BJIACTHBIX YHYAaCTHHUKOB YT'OJIOBHOI'O ITPOLICC-
Ca B OIMUCBIBAEMBIX CJIICACTBCHHBIX CUTYyalUAX —
€IMHCTBEHHOE, YTO OCTAETCS.

[IpenMeTs! Tpyaa — 3TO TO, YTO MOABEpPraeT-
csi TpeoOpa3oBaHUI0O W COCTaBISIET MaTepHallb-
HYI0 OCHOBY Oynymiero npoaykra (yciayru). Te
U3 HHUX, KOTOpbIE OOHApy>KUBAIOTCS B TIPHUPOIE,
UMEHYIOTCS TIEPBUYHBIMH, JpYTHE, NpeTeprie-
BalOlME BO3JIEUCTBUE YCUJIUMH YeloBeKa, HO
MIpeTHa3HAYCHHBIE I NajdbHEHIIeH mepepadoT-
K1 (MCIOJB30BaHMs]) — CBIPHIM MaTepHaIOM
(celppeM). B HBIHEIIHUX YCIOBHAX TONABIISIOIICE
OOJIBIIMHCTBO MPEIMETOB CIIEICTBEHHO-CYIEOHOTO
TpyZa SIBISIETCS MPOMYKTOM TPYZAa <IIPOIILIOTOY.
B sxonomuke CCII x 0OHBIM MOXKHO OTHECTH OyMary,
ONaHKH MpPOLECcCyaIbHbIX JOKYMEHTOB, BCEBO3-
MO>KHbIE KaHLEIAPCKUE TIPUHAIICKHOCTH, KOpOoUe
BCE TO, YTO B CIEIU(PUIESCKAX YCIOBHSIX Xapak-
TEPHOTO Uil HEe «TPYIOBOTO MpoIlecca» mare-
puanusyercst B pOpMy yrojJOBHOTO Jiejia — KO-
HEYHOTO TMPOAYKTa, (OPMATHUPYIOLIETO HEKHe

CTOMMOCTHBIE XapaKTepUCTUKU. Tak, B YroioB-
HOM Jielie 1o 0OBHHEHHWIo . B coBeplIeHnH mpe-
CTYIUICHHUS, TIpeaycMoTpenHoro 4. 2 cr. 318 YK
P®, aBTOpOM HacTosIIeH cTaThu OBLIO OOHAPY-
KEHO CyAeOHOe YBEIOMJIEHHE OCYKIACHHOTO
0 B3MMaHHH C HEro rocyJapCTBEHHON MOIIJIHHEI
B pasMepe 1,0% OT CyMMBl MHHMMAaIbHOIO pa3-
Mepa OIIIaThl TPyJa 3a KaXAyl CTPAHMILY IIPO-
L[ECCYaJIbHOTO JOKYMEHTA.

CpencrtBa TpyJia — 3TO TO, C IIOMOIIBIO YETO
OCYIIIECTBISIETCS BO3ACHCTBUE HA €0 MPEIMETHI:
MaIlIMHEI, 000pyI0BaHUe, 00YCTPOICTBO padoue-
T0 MeCTa, HayYHO-TEXHHYECKHE CpeIcTBa 0o0IIe-
T'0 ¥ CTIEUUANbHOTO Ha3HAYEHHS U T.JI.

[IpenocraBnenue yciayr B cepe 3KOHOMUKH
OpPTraHW3alWN W YUPESKICHHUN, HAXOASIINXCS BHE
MaTepUaIbHOTO TIPOM3BOJICTBA, PABHO XapakTep-
HO | JUTSl IPAaBOOXPAaHUTEIBHBIX OpraHoB. Pa3Hu-
1a bk B ToM, uto B CCII B KadecTBe MpoAyKTa
Tpyaa (YCIIyru) BHICTYHAIOT MaTepHalibl MPE/IBa-
PUTENBHBIX MPOBEPOK W (WMJIM) YTOJOBHBIX [IEI,
oObekTHBHUpYIONE (HaKT M KadecTBO YIOBIIC-
TBOPEHHS 3asBJICHHBIX TMOCTPaAAaBIIMMHU TPaBO-
BBIX TpeOOBaHUIA.

[To cBoeil 1opuaNUECKOM MPUPOAE YTOJIOBHO-
MpolecCyanbHas JIEATENbHOCTh MOXET OBITh
yro00IeHa TOTOBOPHBIM OTHOIIEHUSM, HEOTbh-
E€MJIEMOM COCTaBJISIOMIEH KOTOPBIX BBICTYHAIOT
00s13aTeNbCTBA IO OKA3aHUIO YCIYT; UX OOIIUMH
MIpU3HAKAMHU SIBIISTFOTCS:

* 0COOCHHOCTH TIpeaAMeTa 00s3aTeIbcTBA —

yCIIyra He MaTepHaIbHOTO XapakTepa; u
* crenuduKa B3aUMOCBSI3U YCIYTH C JTHYHO-
CTBIO yCITyTOAaTesl.

B I'paxnanckom koaekce Poccuiickoii dene-
palu IpUHSATO TOBOPUTH O BO3ME3THOM OKa3a-
HUU yCIyT, 0OpMIITEMOM J0TOBOPOM (cT. 779).
B cooTBeTcTBMU ¢ JMaHHBIM 3aKOHOIATEIHHBIM
YCTAHOBJIGHHEM HCIIOJHHUTENb 00s3yeTcs Mo Io-
PYUYEHHIO 3aKa34WKa COBEPIIHTH ONpE/eIICHHBIC
JIEHCTBHSL, @ TOT — OTUIATHTD UX.

B yrojoBHOM mporecce «3aKazyMK», KOTO-
pPBIM TOTEHIMAJIBHO MOXKET OKaszaTbCs J000H
rpaxaaHuH (OpraHu3zaius), 3apaHee OILIauuBacT
(B BHIIEe HAJOTrOB) HE O0s3aTENbHBIE JUIS HETO B
JTaHHBII KOHKPETHBI MOMEHT, HO HE HCKIIIOYAEMBbIE
B OyaylieM YCIyrH OIEepaTHBHO-PO3BICKHOTO
W YTOJOBHO-TIpOLlECCyalbHOrO Topsanaka. [lpu
3TOM JIOTOBOP, B TEKCTE KOTOPOTO MOXKHO OBLIO
OBl 3apaHee OTOBOPHUTHh OTBETCTBEHHOCTH HCIOJI-
HUTENS TpU He JOCTIHKEHWH WM OXKHIAEMOTO
MOCTPa/iaBLUINM pe3ysbTaTa, MeXa1y HUMH HE 3a-
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kimouaercsa. CKa3zaHHOE B OINPENCICHHONW Mepe
(hopMupyeT OTpelIeHHOe OTHOIIEHHE ClIefjoBaTe-
neit (cymeil) K pesyipTaTaM cBoel mpodeccro-
HaJIbHOU NIEATEIbHOCTH.

B coBokynHOCTH TIpeMETHI U CPEICTBA TPYIa
00pa3yroT cpencTBa MPOU3BOACTBA (COOCTBEHHU-
KOM KOTOPBIX SIBIISIETCSI TOCYJapCTBO), a B KyTIe C
IEPCOHAIIOM — MMPOU3BOANUTCIILHBIC CHUJIBI.

B xome mpowmsBojicTBa, pacrpeneneHus, 00-
MCHa Hu HOTpe6JIeHI/I$I JIOAN BCTYIAOT MEXKIY
co00ii B onpeiesieHHbIe 0OIIECTBEHHBIE OTHOIIIE-
HUS, WMEHYEMbIE B CJIEICTBEHHO-CYICOHOM
MPAKTHKE YTOJIOBHO-MPOIECCYANBHBIME (TIPaBO-
BbiMM). Hayunas poktpuna skoHomuku CCII
JOJDKHA WCXOAWTH W3 MPU3HAHUS TOTO, YTO YTO-
JIOBHO-TIPOLIECCYaIbHBIE MPABOOTHOIICHUS IPO-
TEKaloT B €IWHOM aJTOPUTME C OTHOIICHUSMHU
OKOHOMUYCCKUMH, MNPUCYIIMMHU OpraHu3alnusiam
(yupexxneHusM), QYHKIMOHUPYIOIMIAM B PEKUME
CMETHO-O0JKeTHOTO  (mHaHcupoBanus. [lpu
9TOM SKOHOMHUYECKHE OTHOIIECHUS MPOHU3BIBAIOT
MPABOOTHOILICHUSI  YTOJIOBHO-TIPOIIECCYaIIbHbIEC,
obpekast ux cCyOBEKTOB Ha CTPOTOE COOIIIOICHUE
CITy’)keOHOW JWCIUITIMHBI, TOCTOSHHOW CITyTHU-
el KOTOPOU SBIISETCS TUCIMILTHHA (PrHAHCOBAS.
I'pannuer mociemHel ouyepuymMBarOTCS OO0BEMaMu
JACHCKHBIX CPEACTB, CITYCKa€MbIX OpraHaMm HC-
TIOJTHUTENFHON BJIACTH, B TOM YHWCIIC, HA TYMaHU-
TapHble (P)aHTA3WH YYaCTHHKOB YTOJOBHOTO TPO-
1ecca, OCOOCHHO aJBOKATOB, BBICTYMAIOMINX IO
YTOJIOBHBIM JIeJIaM B KQUECTBE 3aIlIUTHUKOB,

Cramo OBITH, CEOECTOMMOCTh YTOJOBHO-
MPOIECCYANBHBIX MPABOOTHOIICHUH HAJICKUT
MIPOCYHTHIBATH 3arojs, Oepsi 32 OCHOBY METO[IH-
YECKUE PEKOMEHIAIUU MO KaIbKYJISIUN 3aTpaT
(TEHEeXKHBIX CYMM), 3aKJIabIBAEMBIX B (PHHAHCO-
BBl IUIAH COOTBETCTBYIOLIETO IPAaBOOXPaHU-
TCJIBHOT'O BEAOMCTBA. Hreine on HMCHYCTCS WHaA-
4e: JIMMUTBl OFOJKETHBIX 0053aTelbCTB, yCTa-
HaBimBaeMble (s MBJ] Poccun) cormacuo mo-
PAAKY pacnpezesieH!s] pacXoOB 110 KOHKPETHBIM
ONpE€AMETHBIM CTaTbiIM M NOACTATHAM 3KOHOMU-
YeCKOW KiaccH(UKAUU pPacXxogoB OHOKETOB
Poccuiickoii @enepanuu.

OnuckiBagMasi CTparerus INpH3BaHA CIIOCO0-
CTBOBaTh CTAHOBIICHHIO y HBIHENTHHX pedopma-
TOPOB  YTOJIOBHO-TIPOIIECCYATFHOTO  3aKOHOZa-
TEJILCTBA YYBCTBA MEPHI B OCCKOHTPOJIBHOM pPa3-
BUTHH TIPaB YeJIOBEKAa, IPaKJaHUHA U JTHYHOCTH,
JEKJIApUPYEMBIX OoJiee YeM IIMPOKO M 3alluIaec-
MBIX OoJiee yeM HanBHO. Kitaccudeckas CTpyKTypa
YTOJIOBHO-TIPOIIECCYaTbHBIX HOPM OKAa3bIBAeTCS
3lIeCh BEChbMa KCTATH; OHA MO3BOJISICT BJIACTHBIM

CyOBbEKTaM yTOJIOBHO-TIPOIIECCYATBHBIX MPaBOOT-
HOIIEHU pacCyJOoYHO BBIOWpaTh Hambolee
MPEIMOYTHTEHHBI BapHaHT CBOEr0 TPYIOBOTO
y4acTHs B CIEACTBEHHBIX, CYICOHBIX (TIpoIieccy-
AJIbHBIX) M UHBIX JEWCTBUAX, a PAaBHO B PO3BICK-
HbIX Mepax. [lo o0memy npaBuity, TumoTe3a yka-
3BIBAET Ha yCIIOBHSI, TIPU KOTOPHIX HAIJIEKHT TI0-
CTyTaTh HAJIEKAITIM 00pa3oM, AVCIIOZUIUSI —
caMO TIPaBWJIO MOBEICHUS, a CaHKIUA (Tam, TJIe
OHa €CTh) — OTPHIIATEIbHBIC MOCICACTBUS He-
WCTIOTHCHUS VI HCEHAJICHKAIIETO MCIIOJHECHUS
MTOBEJICHU 3aKOHA.

B xome ompoca coTpyIHHKOB IpaBOOXpaHH-
TCJIBHBIX OpPTaHOB, MIPOBOAMBUICTOCA AaBTOPOM
HACTOSIICH CTAaThU TPU IMOATOTOBKE K 3allUTE
JUCCepTalli Ha COWCKAHWE YYEHOW CTeleH!
JIOKTOpa FOPUANYECKAX HayK, OBLIM BBIABICHBI
YacCTHBIC MHEHHUS PECIOHICHTOB, KaCaroIIHecs
MIPAKTUYECKOTO IPETBOPEHHUS B JKU3Hb IIpHUBE-
JICHHBIX BBIIIE COOOpakeHui. B nmopsake Begom-
CTBEHHOTO HOPMAaTHBHOTO IIPABOBOTO PETyIHpPO-
BaHUS HEKOTOpPHIE W3 HHUX COWIN BO3MOYKHBIM
pexkoMeH0BaTh cienoBarensiM (CiencTBEHHOTO
komutera Poccunm u CrnencrBenHoro Jlemapra-
menta MB/JI Poccun cocTaBidTh CXeMbl IpeIo-
JlaraeMbIX PAacXOJIOB 1O YTOJIOBHBIM JI€laM Ha
dTare IMOJATrOTOBKH IUIAHOB PAacCIeIOBaHHUS COOT-
BETCTBYIOLIMX IpecTyIUleHui. Jlymaercs, oJHaKo,
YTO MOAOOHBINA MOCHUT M30bITOYeH. Kanbkynsimio
3aTpar IenecooOpazHee JenaTh Ha MOMEHT Ipe-
pacrosokeHrs: CTOPOH K MHUPHOMY YperyJIupoBa-
HHUIO YTOJIOBHO-TIPABOBOTO CIIOpa, TO €CTh TOT[a,
Koraa (y»ke) MOHECEHHbIE PacXo/ibl, TO €CTh COBO-
KyIHBIA  yIepO, TPUYMHEHHBIH TOCYIapCTBY,
MOYKHO PEaJIbHO OICHHTb, & CTAJIO OBITh, IIOJTHOCTHIO
WA 9aCTHIHO BO3MECTHTE (KOMIICHCHPOBATB).

[TonoOHOe BuAEHHE B COCTOSHUH, HaBEPHOE,
BBI3BaTh OIPEJICICHHBIC BO3PAKECHUS CO CTOPOHBI
MEAAHTUYHON YacTH YUTAIOIIEH ayauTopuu, 0o
P COBPEMEHHOW (PYHKITMOHATLHOW Harpys3ke
Ha cJemoBaTelnieii, KadyecTBe WX MOATOTOBKH U
YPOBHE OIIIAThHI TpyAda paCCUUTBIBATH Ha TO, YTO
OHHM CTaHYT BJPYT MOBAJILHO, JIa €I B MUCHMEH-
HOM BHJI€ MPOCYUTHIBATH MPECTOSIINE TI0 YIro-
JIOBHOMY Jley pacxozisl Hemermo. Hukro, Hamo
3aMETUTh, HA DTOM MU HE€ HACTauUBacCT. Tem He me-
Hee, OCO3HAaBaTh MPUMEPHBIA (yCPEIHCHHBIN)
YPOBEHb MPEACTOSIIUX TpaT MPU TUIAHUPOBAHUU
HEOTJIOKHBIX, IIEPBOHAYAIIEHBIX U MOCIIETYIOIIX
CIIEZICTBEHHBIX JCHCTBHI HebecmonesHo. 1o kpaii-
Helt Mepe, pu pa3pabdOTKe YaCTHBIX (KOHKPETHBIX )
METOJIUK PaCCIIe/IOBAHUSI IPECTYTUICHUH.
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B nmaHHOM KOHTEKCTe WHTEpEecHOe 00CTOs-
TEJILCTBO OBUIO OOHAPYKEHO aBTOPOM HACTOS-
meld CTaTbu IIpU AHKETUPOBAHUHM apXHUBHOIO
YTOJIOBHOTO [iefla, BO30YXKICHHOTO CIEICTBEH-
HBIM TIOJIpa3/ieJIeHHEeM OJHOTO U3 OPTaHOB BHYT-
pennux nen r. B. mo 3asBiaenuto OO0 «P.-M» u
AO3T. B ero ¢abyrne onmucsiBajIoch HapylIeHHE
nponasioM /[I. aBTOpPCKHUX IIpaB Ha KOMIIBIOTEp-
HYIO MPOIYKIIMIO MEPEUNCIECHHBIX IOPUINUYECKUX
mun. B marepuanax MMenoch AOKyMEHTaIbHOE
NOATBEpXKACHUE (PaKTa 3aKIIOUCHUS MEXIY CTO-
pPOHaMHM B CTaJuM NPEIBAPUTEIBHOIO paccieo-
BaHUS «MHPOBOTO COIJIAILICHHUA», KOTOPOE CBE-
JIOCh K «YperyJIMpOBaHUIO B3aWMOOTHOIIEHUN C
npaBoobnanaTeIieM B JA0CYACOHOM TOPSAKE».
ITpu 3TOM KOHCTaTUPOBAJIOCH, YTO TOT:

a) IpU3HAJ TIPaBa;

0) BOCCTAHOBHJI TOJ0XKEHHE, CYIIECTBOBABIIIEE
JI0 HapylLIeHWs TpaBa, NMPEKpPaTUB IMPECTYIHBIE
JEUCTBUS;, U

B) BO3MECTHJI yOBITKH, BKJIIOUYAs yIyILEHHYIO
BBITOIY.

YT010BHO-TIpOIIECCYalbHbIE  MTPABOOTHOIIIE-
HUS CONPSIKEHBI C IPOU3BOJCTBEHHBIMU CHJIAMU;
UX B3aMMHOE BIIMSHHE PAaBHO3HAYHO, U T€, U IPY-
I'H€ OKa3bIBaIOT CaMO€ HENOCPEACTBEHHOE BO3-
JelcTBUE APYT Ha Apyra, yCKOpsis WIN 3aMeasIsis
xon u pazsutue CCII. B enuHCTBe mepedncieH-
HBle (hakTopsl 0Opasyror cnocod CCII, Haxons-
IUA TPETOMIICHHE B HCTOPHUYECKOM THUIIE YIO-
JIOBHOI'O TIpolecca, YHU(DUIUPOBAHHOM MU
I depeHIUPOBAHHOM BapHaHTE €ro IOCTpoe-
HHsI, PAa3BUTOCTH MPOIIECCyaTbHOM (OPMBI H JP.

Hakonen, coctaBHON 4YacTbl0 3KOHOMHUKHU
CCII sBnsercs mH(PaACTPYKTypa, MOJ KOTOpPOI
OOBITHO TTOApPa3ZyMeBaeTCsl CETh OOBEKTOB, 00eC-
NEeYNBAOIMX (QYHKIIMOHUPOBAHHE IPABOOXpa-
HUTENBHBIX OPraHoB (CyJONpPOM3BOACTBEHHAS
HHPACTPYKTypa), a TAKXKe yCIOBHUS >KU3HEHes-
TEJILHOCTH MX COTPYIHHUKOB (COLMaabHAs MWH-
¢pactpyxrypa).

B pa3BuTuE KOHUENTYANBHBIX IOJOXEHUI
rOCYJapCTBEHHO-TIPAaBOBOM MOMUTHUKKA OOPHOBI C
NPECTYHHOCTBIO O00CYKIaeMyl0 B HAaCTOSIIEH
cTaThe MpoOJeMy JIOTHIHEee OBUTO OBl pemraTh
MOCPEICTBOM pa3MeEIIeHus ClIeZICTBEHHO-0Iepa-
TUBHOTO COCTaBa OPraHOB BHYTPEHHHUX ael (U
T.A.), TIIPOKYpPOPOB M CYJOB COOTBETCTBYIOLIMX
IOPUCAMKLNHN, a TaKKe H30JIATOPOB BPEMEHHOTO
COJEp)KaHUsI U CJIEICTBEHHBIX H30JSITOPOB B
€IMHOM aJIMHHHCTPATHUBHO-CYJe0HOM KOMILIEKCE
(aTakom «/IBopue mpaBocynus»). laHHas TeH-

JICHIIMO3HAsl BhIBECKAa HHUKOTO HE JIOJDKHA BBO-
IUTHh B CMYIIECHHE; OHA MpPHU3BaHa OTpaXKaTh Iie-
PEMOHHANBHO-00PAIOBYIO CTOPOHY OpTaHU3aIHN
1 3(PGEKTHBHOCTD YTPABICHUECKON M BCIKOM
WHOM JIeSITeIbHOCTH BHYTPHU HEe.

Uro kacaercss Jpyrux TIOJIOKEHUH HACTOS-
el cTaThbH, TO ¥ OHU MMEIOT HE TOJIBKO Teope-
TUYEeCKOe, HO W NPAaKTHYeCKOe 3Ha4YeHHe, II0-
CKOJIBKY CIOCOOCTBYIOT Kaue€CTBEHHOMY HOpMa-
THBHOMY IIPaBOBOMY PETYJIHPOBAHUIO:

* IUTAHWPOBAHUS, KAIBKYJISIIMA M y4eTa 3a-
TpaT, TpEeTepreBaeMbIX IPaBOOXPaHU-
TENbHBIMH OpPTaHAMH TPH BBISBICHUU H
pacclieZIoBaHUU MPECTYIUICHUH, CyneOHOM
pa30UpaTeNIbCTBE YIOJOBHBIX JIEN, 2 PABHO
MEXaHU3Ma UX BO3MEIICHUS;

* BHUJOB MPOIECCYANBHBIX HU3ICPKEK H HC-
TOYHHUKOB (CITOCOOOB) MX OKPBITHSI.

[lepeuncnennsle 00CTOATENHCTBA  TOJIKHBI
YUHUTHIBAThCS BJIACTHBIMH YYaCTHHKAMH YTOJIOB-
HOTO TIpoIecca Npu OOOCHOBAHWU HTOTOBBIX
MPOIECCYATBHBIX PEIICHUH, BRIHOCHMBIX UMH TI0
YTOJIOBHBIM JefiaM. B MpOTHBHOM ciydae OTHO-
menus B chepe CCII Oyayt mo-mpexkHeMy pas-
BUBAThCS B AyXxe 40-JI€THETO COIMATUCTHYECKOTO
3acTosl, TpaHC(HOPMUPOBABIIETOCS TOCIE «Oap-
xaTHOH peBomouun» 90-x rr. B 40-1eTHUHN Kanu-
TamuctTuaeckuit (mpoctu, 'ocrmoan) kpmsuc. Ilo
MPOTHO3aM BEAYIIUX OTEYSCTBEHHBIX SKOHOMH-
CTOB HaOJltoJjaeMasi B CTpaHe MPOU3BOJICTBECHHAS
cTarHaiys OyZIeT «pa3BUBAThCS» U JAIIBIIC, ME/I-
JIEHHO, HO BEPHO Tiepepactas B MHPOBYH. OTO
TapMOHHPYET C TOKTPUHOW HYJIEBOTO MOCTHHIY-
CTPUAJIBHOTO POCTa, MPOBO3IJIAIICHHOW e¢ ajier-
TaMd Ha TMEPeJiOMe YKa3aHHBIX SIOXAJbHBIX
CBEpILIEHUH, METOINYHO TEPETOHSIS YeIOBEYeCT-
BO «OT OJHOTO DPAa304YapOBaHHUA K JIPYTOMY».
[Iporpecc, Hamo monarare, Ha JUIO; B UICTHHHOM
CMBICJIE 3TOTO CJIOBA.
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Annomayusa. B craree paccMaTpuBaeTcsa IIpO-
b6JieMaTUKa MOJYUYeHUA CBeIEeHUM, COCTaBIAIOIINX
BpaueOHYIO0 TallHy, B AEATEJIbHOCTU YYaCTKOBBIX
YIIOJITHOMOUYEHHBIX IIOJUIIMN B ACIeKTe peaunsa-
UMY MOJHOMOUYMM, 3aKpeIlJIeHHBIX B Pemepaiib-
oM 3axoHe orT 07.02.2011 r. Ne 3-®3 «O mosm-
mun», KoAIl P®, demepasbHOM 3aKOHE OT
06.04.2011 r. Ne 64-@3 «0O6 agMUHHUCTPATUBHOM
HaZ30pe 3a JUIAMHU, OCBOOOKIEHHLIMU K3 MECT
JINIIIEHUA CBOOOABI» IIPU IIPOBEAEHUU aJMUHUCT-
paTUBHOrO paccjefOoBaHUS MO AejaM 00 agMUHU-
CTPATUBHBIX IIPABOHAPYIIEHUAX, a TaKKe OCY-
IIeCTBJIEHNU aJMUHUCTPATUBHOTO HajJ30pa B OT-
HOIIIEHUHW JIUI[ OCBOOOKIEHHBIX U3 MECT JIHIIe-
HUS cBOOGOABI. Bompoc mosydeHus CBeOEHUM CO-
CTaBJAIONINX BpaueOHYIO TallHy 3aKOHOAATEJIbHO
yperyJaupoBaH TOJbKO B pPaMKaxX YroOJOBHOTO
nporecca. AKTYyaJlbHOCTH IIPOOJIEMATHUKU OO0Y-
CJIOBJIeHA HAJIUYHWEM IPOTHMBOPEUUIl U IPOOEJIOB B
3aKOHOJAaTeJIbCTBE U HEBO3MOYKHOCTBHIO ITOJYUUTH
CBeIeHUsA, HEeOOXOAUMbIe IJIs PACCMOTDPEHUS Aes

Abstract. He article deals with the problem of ob-
taining information constituting medical confiden-
tiality in the activities of District Police Officers in
the aspect of exercising the powers enshrined in
the Federal Law of 07.02.2011, Ne 3-FL. «On Po-
lice», Administrative Code, Federal Law of April 6,
2011 . Ne 64-F3 «On the Administrative Supervi-
sion of Persons Expelled from Places of Detention»
during the administrative investigation of cases of
administrative offenses, as well as the implementa-
tion of administrative supervision in respect of
persons exempted from Article imprisonment. The
issue of obtaining information constituting medical
confidentiality is legally regulated only in the
framework of the criminal process. The urgency of
the problem is due to the presence of contradictions
and gaps in the legislation and the inability to ob-
tain information necessary for the consideration of
administrative cases, offenses, the implementation
of administrative oversight of district police offi-
cers. The author analyzes the existing contradic-
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06 aJAMUHHCTPATUBHBIX IIPABOHAPYIIEHUSAX, OCY-
IIECTBJIEHUY aIMUHUCTPATHUBHOIO HAJ30pa ydacT-
KOBBIMU YIIOJTHOMOUYEHHBIMU IMOJUIAN. ABTOPOM
TIIPOBOAUTCS aHAIN3 MUMEIOIIUXCA IPOTUBOPEUNH 1
mpejJiaraeTcs BapuaHT 3aKOHOZATEJIBHOTO Daspe-
IIeHUSA BBISIBJIEHHBIX IIPOTHUBOPEUYUI U IIPOOEIOB.

tions and proposes a version of the legislative reso-
lution of the revealed contradictions and gaps.

Knrwouesvle cnoéa: yuaCcTKOBBIN yIIOJTHOMOUYEHHBIH
nosunuu, HacraBienue 10 oOpraHusanuy Ies-
TEJBHOCTH YYACTKOBBIX YIOJHOMOYEHHBIX IIOJIH-
muu, WVHCTPYKIUS II0 WCIOJHEHUIO YYACTKOBBIM
YIOJHOMOUYEHHBIM IOJUIIUU CJIYKEeOHBIX 00s3aH-
HOCTell Ha OOCJYKHBA€MOM aJAMHHHCTPATUBHOM
yuyacTKe, BpauebHas TaiiHa, aJMHHHCTPATHBHOE
IpaBOHAPYIIEHNE, AaIMUHUCTPATUBHOE PAaCCJIem0-
BaHUe, aIMUHHCTPATUBHBIN HAaJ30p, IIPaBOOXpa-
HUTEJbHBIE OPTaHbl, CJIeCTBEHHbIE NeHCTBUSI

Key words: District Police Officer, the Manual on
the organization of activity of District Police Offi-
cer, Medical secret, the Administrative Offense,
Administrative Investigation, Administrative Su-
pervision, Law Enforcement, Investigative Actions

IIpenocranenune poctyna opranam MBJ]
Poccun K cBeneHHsM, COCTaBISAIOLIMM Bpayeod-
HYIO TaiiHy, 00Cy>KIaeTcsi Ha MPOTSHKCHUH psiza
ner. 1 B 2019 roay 3ToT Bonpoc BHOBB OBLI MO/~
HAT Ha 3aKoHOonaTe’ahbHOM ypoBHe. ColOioneHue
0ajaHca WMHTEPECOB IALIMEHTAa M HCIOJHEHHE
CITy’K€OHBIX 00S3aHHOCTEH COTPYAHUKOB IOJH-
IIUU BBI3BIBAET JAUCKYCCHHU, KaK B MEAMIIMHCKHUX
Kpyrax, Tak ¥ B MBI Poccuu.

[Ipu ucnomHeHNN CITyKEOHBIX 00sS3aHHOCTEH
YYaCTKOBBIH YIOJIHOMOYCHHBIH IMOJUIMU B3au-
MOJICHCTBYET C LENBIM PSIIOM OpPraHoOB, OpraHu3a-
it u cnyx0. Tak B panee melicTBOBaBILEM TI. 7
HacraBnenuss mo opraHusanuu JesTeNbHOCTH
YYaCTKOBBIX YIOJTHOMOYEHHBIX IOJIHLUH YTBEpP-
skaenHoe mpukaszom MBJI Poccun ot 31.12.2012 1.
Ne 1166 370 OBLIO OTPAKEHO CIACAYIONIM 00pa30M.

Y4acCTKOBBIM  YIIOJIHOMOYEHHBI  IOJULUU
IpU HECCHHUU CIYXObl OCYLIECTBISIET B3aHMO-
JEeWCTBUE C TMOAPA3IEJICHUSIMA TEPPUTOPUAIIb-
HbIX opraHoB MB/I Poccuu, opranamu rocynap-
CTBEHHOU BiacT cyOBbekToB Poccuiickoit ®ene-
panuu, OpraHaMH MECTHOTO CaMOyTpaBICHHUS,
TEPPUTOPHATIBHBIME ~ OpraHaMu  (elepanbHbIX
OpPIaHOB HCIIOJIHUTEIBHOM BIACTH, YUPEKICHUS-
MU, OpTraHH3alUsAMH, OOILIECTBEHHBIMH OOBEIU-
HEHMSMH M TpaxaaHamu'. B VHcTpykuum 1o
UCIIOJIHCHHUIO  YYacCTKOBBIM  YIIOJIHOMOUYEHHBIM
TIOJIMIIMY CITY>KeOHBIX 00sS3aHHOCTEW Ha OOCITYKH-
BAaEMOM aJMUHHUCTPATUBHOM YYacTKe, YTBEPHJIEH-
HoM mpukazoM MBJI Poccun ot 29.03.2019T.
No 205, akiieHT Ha B3aMMOJICHCTBUN YIaCTKOBOTO

YIOJTHOMOYEHHOTO TIOJIUIIUU TIOCTaBJICH, B IEp-
BYIO OYepe/lb, Ha B3aNMO/ICHCTBUH C TpakJaHaMH,
¢ cOOCTBEHHMKAMH WIIM TPEICTaBUTEISIMU COO-
CTBEHHUKOB O00BEKTOB, PACIIOJIOKECHHBIX Ha Tep-
PUTOPHUM aJIMUHUCTPATHBHOIO y4yacTKa, B LIEJSIX
obecrniedeHust OOIECTBEHHOTO TMOPSIKa U O0IIe-
CTBEHHOUN O€30MacHOCTH, NMPHU MPOBEJICHUH IPO-
dunaxTHUecKoro 06xoma’. B xone paccMoTpennus
oOpallleHuii ¢ TOCYIapCTBEHHBIMH OpraHaMH,
OpTaHM3AIMAMHA U YUPEKICHUSIMU.

He sBnsitoTcst HCKITIOYEHHEM W3 ATOTO Ieped-
HS M MEJIUIIMHCKHUE OpraHu3anuu. Peannsys moi-
HOMOYHMS, peaycMoTpenHsie 1. 4 4. 1 ct. 13 @3
ot 07.02.2011 1. Ne 3-®3 «O monuium», B 4aCTH
3alpoOCOB U TONYYeHUS Ha OE3BO3ME3THON OCHO-
BE 10 MOTHBHPOBAHHOMY 3alpoCy CBEICHUH,
CIIPaBOK, JOKYMEHTOB, WHOW HEOOXOIUMOW WH-
(dopManuy y4acTKOBBIM YIOJTHOMOYEHHBIH IO~
JUIAHA CTAJIKUBAETCS C CHTYyaIllled, KOr/a Meau-
IIMHCKUE OpPTaHM3allid OTKa3bIBAIOT B TIpeocC-
TaBJICHUHM CBEJCHUH, CChUIAsICh Ha HEOOXOIu-
MOCTb COXpaHeHHs BpaueOHOM TaiHbl. CoriacHo
4. 1 cr. 13 ®enepanpHoro 3akona ot 21.11.2011 1.
No 323-®3 «O06 ocHOBax OXpaHBI 3IIOPOBbS Tpa-
)knaH B Poccuiickoit ®denepain» B cOCTaB Bpa-
4eOHOUM TallHBI BKITFOYEHBI CBeleHHs o (akte 00-
pallieHUs TPKIaHUHA 32 OKa3aHUEM METUIIMHCKOM
MOMOIIM, COCTOSIHUM €r0 3J0POBbSI M JIHArHO3E,
VHBIE CBENEHMS, MOJyYEeHHBIE TIPH €r0 MEAWIIH-
CKOM 0OCIIE/[OBAHNHN ¥ JICUCHHH .

UckmoueHne w3 mpaBa, MPeIOCTaBICHHOTO
COTPYJHHKAM IOJIUILUY, PETYCMOTPEHO TEM XKe
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m 4 4. 1 cr. 13 ®enepanbHOro 3akoHa OT
07.02.2011 r. Ne 3-®3 «O momumum» — KOraa
(benepanbHBIM 3aKOHOM YCTAHOBJICH CIICIHAIb-
HBII MOPSIOK ToiydeHus nHpopmanuu. Ho, B TO
K€ BpeMs, 3aKOHOJATelIh HAACNsAeT MPaBOM CO-
TPYIHUKOB TIOJIUIIUA 3allpaIlivBaTh W IOJyYaTh
OT MEIUITMHCKAX OpTaHU3aIMi CBEIACHUS O T'pa-
JKTaHaX, MOCTYNHBIINX C PAaHEHUSMH W Teyec-
HBIMU TOBPEXICHUIMH HACUJIBCTBEHHOTO Xapak-
Tepa, MO0 ¢ PAaHCHUSMHU U TEICCHBIMHU TOBPEK-
JIEHUSIMU, TTOJIYIYCHHBIMU B PE3YyJIbTaTe JOPOKHO-
TPAHCIIOPTHBIX MPOUCIIECTBUH.

ITonydyeHue cBeneHUW, COCTaBISAIONIMX Bpa-
4eOHYI0 TaifHy, y94aCTKOBOMY YIIOJIHOMOYEHHOMY
MOJIMIIMA B XOJIe¢ pEATU3AlHUHA ITOJTHOMOYHA,
MPEICTABICHHBIX COTPYIHUKAM IOJUINHA, BO3-
MOHO B HECKOJIbKUX CITydasX, KOTOPHIE MOXHO
pa3nenuTh Ha TPU TPYIIIIBL:

* TIpHW HaJMYWU COTJIACHS TAIWeHTa Ha TIpe-
JIOCTaBJICHHE CBEIEHHH IPaBOOXpaHU-
TEJIHHBIM OpraHaM, B TOM YHCIIe TIOIHIIAN;

* MpPU OTCYTCTBHM COTJIACHs TAIlUEHTa B
Caydasx TpeayCMOTpeHHBIX 4. 4 cT. 13
OepnepansHoro 3akona ot 21.11.2011r.
Ne 323-@3 «O06 ocHOBax OXpaHbI 310pPO-
Bbsl rpaxksiaH B Poccuiickoit @enepanuny;

* B ClIyyadx MPeayCMOTPEHHBIX 4. 5 cT. 67
®enepansHoro 3akoHa ot 21.11.2011r.
No 323-®3 «O0 ocHOBax OXpaHbl 37I0pPO-
Bbs TpaxkJaH B Poccuiickoit denepaummy.

Tak cornacuo 1. 3 4. 4 ct. 13 ®eaepansHOro
3akoHa ot 21.11.2011 1. Ne 323-®3 «O6 ocHoBax
OXpaHbI 30pOBbs Tpaxaad B Poccuiickoil dexe-
pamum» K opraHaM IO 3ampocaM, KOTOPBIX CBe-
JISHVSI, COCTABIIAIONINE BpaueOHYIO TaifHy, MOTYT
OBITh TPEIOCTABIICHBI 0€3 corjiacusl rpakKIaHHHa,
OTHECCHBI:

* OpraHbl JO3HAHUS U CIEACTBUS, CYJ B CBS-
3W C TPOBEACHHUEM paccleOBaHUS WIH
CyeOHBIM pa3OupaTebCTBOM;

* Oprasbl MPOKYPaTypHl B CBSI3U C OCYIIECT-
BJICHHEM UMH IPOKYPOPCKOTO HAA30pa;

* OpraHbl YrOJOBHO-HUCIIOJHUTEIHHOM CHC-
TEMBI B CBSI3U C UCTIOJTHEHHEM YTOJIOBHOTO
HaKa3aHUS U OCYLICCTBICHHEM KOHTPOJIA
32 TOBEACHHUEM YCIIOBHO OCYXKACHHOTO,
OCYXJIEHHOTO, B OTHOIIIEHUH KOTOPOTO OT-
ObIBaHWE HaKa3aHWS OTCPOUYEHO, W JIUIIA,
0CBOGOMXICHHOTO YCIOBHO-I0CPOUHO" .

[Toctanosnennem Ilneryma BepxoBaoro Cy-
na PO or 01.06.2017 r. Ne 19 «O npakrtuke pac-
CMOTPEHMSI CYAAMH XOJaTalCTB O MPOU3BOJICTBE
CJICICTBCHHBIX NEUCTBUM, CBSI3aHHBIX C OTPaHU-
YeHHUEM KOHCTUTYLHOHHBIX IPaB rpaxkaaH (cTa-
11 165 YIIK P®)» nano paszpscHeHHE, B COOT-
BETCTBHUH C KOTOPBIM MPEIOCTaBICHHE OTIEINb-
HBIX CBEIEHUI COCTaBIMIONINX BpaueOHYIO Tai-
HY BO3MOXHO IO 3ampocy CIeAOoBaTens, AO3Ha-
BaTelsl B CBSI3U C MPOBEIECHHEM MPOBEPKU COOO-
IIEHHS O MPECTYIUIEHUH B MOPSAIKE, YCTaHOBJICH-
HOM cT. 144 VIIK P®, mibo pacciemoBanuem
YTOJIOBHOTO JieNIa’.

[Tomaraem, 4yTO B JAHHBIX PA3bSICHEHUSIX OT-
CyTCTBYEeT IMIPaBOBOIl MEXaHM3M pealu3alluu
MpaBa IpeaycMOoTpeHHoro 1. 4 4. 1 ct. 13 Dene-
panbHOTO 3aKkoHa OoT 07.02.2011 r. Ne 3-®3 «O
MOJTUINIY. 3aKOHONIATEINb MPeyCMaTPHBAET KaK
OJIHO W3 HEOOXOTUMBIX YCIOBHUH IpemocTaBiie-
HUSl CBEJICHHI, COCTABIIAIONINX BPaucOHYIO Taid-
Hy, 0e3 cornacusi rpakJaHnHa — HaJMuUe pac-
CJIEIOBaHHSA, KOTOPOE MOXKET IPOBOJIUTHCS CO-
rmacao 4. 1 ct. 150 YIIK P® B dopme mpenasa-
PUTENBHOTO CIEACTBUS WIH TO3HAHUS, JTUOO Cy-
neOHOTO pa30MpaTeNbCTBA.

OpHoii U3 3aja4, IpU MCIOJIHEHHH CITyKeO-
HBIX 00s13aHHOCTEH Y4YacTKOBOTO YIMOJHOMOYEH-
HOTO TIOJHIIMH, SBISETCS PAacCMOTpeHHe oOpa-
meHuil rpaxknan. B xome paccMmorpenust obOpa-
IIeHUH Tpa)ki1aH, B TOM YUCIe, B PAMKaX YTOJIOB-
HO-TIPOIIECCYATILHOTO 3aKOHOJATENbCTBA BO3HHU-
KaeT HeoOXOIMMOCTh HCTPEOOBaHUS, CBEICHUI
COCTaBJISIOIIMX BpaueOHylo TaiHy. [IpakTnue-
CKas peanm3alysl NpaBa IOMYYEHHS CBEICHHI
COCTaBJISIOIINX BpadeOHYIO TailHy, IPH MPOBEP-
Ke COOOIIEHHs O MPECTyIUICHHH B TOPSKE, yC-
TaHoBIeHHOM cT. 144 VIIK PO, orcyTcTByeT.

Takast ske mpobiiemMa BCTaeT Mepel y4acTKO-
BBIM YIIOJTHOMOYCHHBIM TOJIUIIAN U TIPU TTOBEIC-
HUU aIMUHUCTPATHBHOTO PacCIeIOBaHUs IO Jie-
JaM 00 aJMUHHCTPATHBHBIX NPaBOHAPYIICHUSIX,
B CJIy4ae €CIlii CBEJICHUs, OTHECEHHbBIE K BpadeO-
HOH TaliHe HEOOXOMWUMBI JUISI MPaBUIHLHOW KBa-
TUUKAIIN  TIPABOHAPYIICHUS, ITOJHOIEHHOTO
paccMOTpeHus BceX 00CTOATENbCTB JIeNa.

B Camapckoit 00macT CloXuiach CIeIyro-
mas, B TOM YHCIlIe CyAeOHas, IpakTHUKa peannsa-
Y ToJTHOMounH monumuu (1. 4 4. 1 cT. 13 De-
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nepanbHoro 3akoHa oT 07.02.2011 r. Ne 3-03 «O
TIOJTUIIMIY») TIPU TPOBENEHUHN aIMUHUCTPATHBHO-
rO pacclieJIoBaHus 1o AejaM 00 aJMHUHHCTPATUB-
HBIX TPABOHAPYIICHUIX. Tak MpU BBIHECCHUH U
HAMPAaBJICHUU ONpECICHUS 00 HUCTPeOOBaHUU
CBeJICHUH, HEOOXOMMMBIX JUISI Pa3pelIeHus Jeia
B cootBeTcTBUH cO CT. 26.10 KoAIl P®, menu-
[OWHCKHE OpTaHM3allii OTKAa3bIBAIOT JOJDKHOCT-
HBIM JIUIIaM OPT'aHOB TOJIMIUH B TIPEIOCTABICHUU
cBelleHuH, cchuiaich Ha cT. 13 denepanbHOro
3akoHa o1 21.11.2011 1. Ne 323-®3 «O06 ocHOBax
OXpaHbl 3/I0pPOBBS rpaxaaH B Poccuiickoilt @ene-
parmm». JIOMKHOCTHBIM JTUIIOM, BBIHECIIHM OTI-
penenenne o0 ucTpeOOBaHUM CBEACHUM, PU Ha-
JUYUU COCTaBa aJMUHUCTPATHBHOTO IpPaBOHA-
pyuieHus Bo30yXaaeTcs 1esio 00 agMUHHCTpa-
TUBHOM TNpaBoHapymeHuu 1o ct. 17.7 KoAIl PO
U MPOTOKOJ 00 aJMUHUCTPATHBHOM IIPaBOHAPY-
IeHHH C MaTeprajlaMH HaIpaBIsieTCs s pac-
CMOTPEHHA B CyJ 1O CYIIECTBY, YTO HE pellaeT
po0sieMy TIOIYYCHHS CBEICHUMN, COCTABIISIOIINX
BpaueOHyto TaiiHy. CyaaMu MpH pacCMOTPEHUHU
nmen mo ctr. 17.7 KoAIl P® nenmaercs BBIBOA O
TOM, 9TO OpPTaHAMH TIOJHITNH CBEICHUS, COCTAB-
NSMONMe BpadeOHY0 TaiiHy 3ampaiivMBaroTcs
MPaBOMEPHO, TaK Kak, OyIydd OpPraHOM JO3Ha-
HUS ¥ IPOBOJSI pacclieIOBaHUE, B JAHHOM CITydac
aIMUHUCTPATUBHOE, JUTSI TIPABHJILHOTO pa3periie-
HUS aJIMAHUCTPAaTHUBHOTO JIea W ONpeAeseHUs
CTETIeH! TSDKECTH Bpe/a 370POBBIO MOTEPIIEBIIIe-
ro UM TpeOOBAIKMCH UCTPANIMBACMBIC MEIUIIHH-
cKHe TOKYMeHTHI'. TT03HIHs Cy/I0B MOAIep/KIBA-
ercst 1 CaMapCKUM OGIACTHBIM CYIOM .

CoriracHO paHee aeiicTBoBaBIeMy Hacras-
JICHHUIO TI0 OPTaHM3AlHUU JESITeTbHOCTH y4acTKO-
BBIX YIOJHOMOYEHHBIX MOJUIIMH YTBEPKICHHBIM
npukazom MBJ[ P® or 31.12.2012r1. Ne 1166,
OJIHUM W3 aCIEKTOB JEATEIHHOCTH y4aCTKOBOTO
YIIOJTHOMOYEHHOTO TIOJIUITAHU SIBIISIIIOCH OCYIIECT-
BJICHHE, B TIpelaesiaX KOMITCTEHITHH, KOHTPOJISI
(aAMHHUCTPATUBHOTO HAA30pa) 3a COOIIIOICHUEM
JTUI[AMU, OCBOOOXKEHHBIMU W3 MECT JIMIICHHS
CBOOOJBI, YCTAaHOBIEHHBIX IS HUX CYIOM
B COOTBeTCTBHH ¢ DenepanbHBIM 3aKOHOM OT
6 ampens 2011 r. Ne 64-d3 «O6 agMuHHCTpa-
THBHOM HaA30pe 3a JINIIaMH, OCBOOOXKIEHHBIMHI
W3 MECT JUIIeHUS CBOOONB» — 3alpeToB
U OrPaHUYECHUI.

HoBoit MHCTpyKIMEN 1O MCIOJHEHUIO yya-
CTKOBBIM YTIOJTHOMOUYEHHBIM TIOJIAIIUU CITYyXkKeO-
HBIX 00SI3aHHOCTEH Ha 00CITy’)KHBaeMOM aJIMUHU-
CTPAaTUBHOM YYacCTKe, YTBEPXKICHHOH MpHKa30M
MBJI Poccun ot 29.03.2019 r. Ne 205 monHOMO-
YUl YYaCTKOBOTO YIOJHOMOUYEHHOTO ITOJTHITHH
OTpeseNeHbl KaK: OCYIIECTBICHHE HaOIOIEHUS
3a COOMIOZCHUEM JIMIIaMH, COCTOSIIUMHE TIOf al-
MUHUCTPATUBHBIM HAI30POM, YCTAaHOBJICHHBIX
CyZIOM BPEMEHHBIX OTPaHUYCHUN MX TPaB U CBO-
0011, a TakKe 3a BHITIOJTHEHUEM UMHU IPEIyCMOT-
peHHbIx DenepalbHBIM 3aKOHOM OT 6 ampens
2011 r. Ne 64-®3 «O06 aAMHHUCTPATUBHOM Ha/l-
30pe 3a JUIaMH, OCBOOOXJIEHHBIMHA W3 MECT JIU-
LIIEHNs CBOGOIBI» 00s3aHHOCTEH .

AJIMUHUCTPATUBHBIA HAJ30p OINpeesieTcs B
n. 1 cr. 1 ®enepansHOro 3akoHa OT 6 ampens
2011 r. Ne 64-®3 «O06 aAMHHUCTPATUBHOM Ha/l-
30pe 3a JUIAMH, OCBOOOXICHHBIMUA U3 MECT JIU-
IICHHUS CBOOOJbI» KaK OCYIIECTBIISIEMOE OpraHa-
MU BHYTPEHHHX JeJl HaONloJeHue 3a coOrome-
HHEM JIUIIOM, OCBOOOXKICHHBIM U3 MECT JIUIIICHUS
CBOOOJIBI, YCTAaHOBIIEHHBIX CYZOM B COOTBETCT-
Buu ¢ DenepabHBIM 3aKOHOM BPEMEHHBIX Orpa-
HUYEHUH ero IpaB M CBOOOJ, a TaKXkKe 3a BBIIOJI-
HEHUEM UM OOS3aHHOCTEH, MPEeIyCMOTPEHHBIX
deepaTbHBIM 3aKOHOM .

Y4acTKOBBI  YIIOJHOMOYEHHBIH  MOJUIIUU
MPH OCYUIECTBICHUH aIMHUHHCTPATUBHOTO Hal-
30pa, JUIS BBISICHCHHS COOJIOJCHUS JTUIIOM yCTa-
HOBJICHHBIX CYJOM BPEMEHHBIX OTPaHUYCHUM,
HaIpaBisieT 3alpoChl TaK € B MEIUIIUHCKHE
YUIPEKICHUS, TTOCKOJIBKY, TOCTATOYHO YacTO JIHU-
112, OCBOOOXKIEHHBIC U3 MECT JIUIICHUS CBOOOIBI,
UMEIOT psll XpPOHHYECKHUX 3a00JIEBaHUI: Takwe,
HampuMep, Kak TyOepKyJie3 OpraHOB JbIXaHUsl.

Ilpu ykazaHHOM 3a00JieBaHUM, TIEPUO] Ha-
XOXKJICHUSI HAa CTAI[MOHAPHOM JICUCHUU B MPOTH-
BOTYOEpKYJIE€3HOM [HCIIAaHCEpPE MOXKET COCTaB-
JNSTh OT MOMyrofa a0 AByX jer' . Ho mocKombKy
OpraHbl, OCYHIECTBISIONINE aJIMUHUCTPATHBHBIN
HaJ30p B MEpEUYCHb OPTraHOB YKa3aHHBIX B 1. 4 U.
4 ct. 13 ®enepanpHOro 3akona ot 21.11.2011 r.
No 323-@3 «O6 ocHOBax OXpaHBI 3I0POBbS Tpa-
’kjaH B Poccuiickoit denepanniny HE BXOJAT, TO
MEIWIMHCKAE YYPEXKJEHHUS OTKa3bIBalOT B TIpe-
JOCTaBJICHUU WH(OPMAIINH, CChUIasICh Ha HE0O-
XOAMMOCTb  COOMIONICHUA BpaueOHOM  TaifHEBI
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M YCTaHOBUTH COOJIOJCHWE JTUIIOM YCIOBUH aj-
MUHHUCTPATHBHOTO HA/30pPa, 3aTPYAHUTEIHHO.

CBenenust 0 JuIax, MOCTYNUBIIUX C paHe-
HUSMH U TEJIECHBIMU MOBPEXKIACHUSIMU HACUIIBCT-
BEHHOT'O XapakTepa, J1u00 ¢ paHCHHUSIMH U TeJIeC-
HBIMH TIOBPEKICHUSMH, IOJYICHHBIMA B pe-
3yJIbTaTe JTOPOKHO-TPAHCIIOPTHBIX IPOUCIIECT-
BHH, TPEIOCTABISIOTCS MEIUIIMHCKIME OpPTaHU-
3alUsAMHU TOJIBKO B HENAX WH()OPMUPOBAHUS Op-
TaHOB BHYTPEHHUX JEJI O MOCTYIJICHUHU TaIueH-
Ta, B OTHOIIEHUH KOTOPOTO MMEIOTCS TOCTaTOY-
HBIE OCHOBAHMA TOJaraTh, YTO BpPEI €ro 370po-
BBI0O TIPUYMHEH B pe3yJIbTaTe MPOTHBOMPABHBIX
neiicrBuit'' VHble CBEICHHUS METHIIMHCKHMU y4-
PeXACHUSIMU TI0 YKA3aHHOW TPYMIIE JUI] HE Tpe-
JIOCTABIISIOTC. MeXaHW3M TONy4eHHs M0 yKa-
3aHHOM KaTerOpWH JIVII, HHBIX CBEJCHHUN, COCTaB-
JSIOMIMX BpaucOHYIO TaiiHy, HpU TPOBEACHUU
MPEABAPUTEILHOTO pAaCCiIeIOBaHUA 3aKOHOJA-
TEJIBHO yperyaupoBaH 1.4. Hopmamu YIIK PO.

3akoHOMATEIeM IIPEAYCMOTPEHO OJHO HC-
KITFOYEHHE W3 OOIIEero mpaBwia, 3aKperyIeHHOTO
4. 1 ct. 13 ®enepanpHoro 3akona or 21.11.2011 r.
Ne 323-03 «O6 ocHOBax OXpaHBI 30pOBbS TI'pa-
)gaH B Poccuiickoit denepannn», B 4acTu mpe-
JIOCTABJICHUSI CBEACHHUI COCTABIIMIONINX Bpadeo-
HYI0 TaifHy IO 3amlpocy IPaBOOXPAHUTEIHHBIX
OpraHoB, B ToM uucie u opranoB MBJ[ P® no-
cJe CMEpTHU TpakJaHWHA. 3aKIIOUYEHUE O MPUYH-
HE CMEPTHU U JHMarHo3e 3a00JICBaHUs BBIACTCS, B
TOM YHCJIE, TIPaBOOXPAHUTEIHHBIM OpraHaM IO
UX TpeOOBAHHIO.

B uensx peanuzanuu nonoxenuii denepanb-
Horo 3akoHa oT 6 ampens 2011 r. Ne 64-03 «O06
aIMUHUCTPATUBHOM HAA30p€ 3a JIMIIAMH, OCBO-
OOXICHHBIMM U3 MECT JIMIICHUS CBOOOIBI»
npearaeM AOMOMHUTH mi.3 4. 4 cr. 13 Dene-
panpHOoro 3akoHa ot 21.11.2011r. Ne 323-®3
«O0 ocHOBax OXpaHbI 3I0pPOBbS TpaxkaaH B Poc-
culickoit denepanumy» NpeIoKECHUEM:

«3) 1o 3ampocy OpraHoB JO3HAHUS U CIENACT-
BUS, Cy/Ja B CBSI3U C TPOBEJCHUEM pacciieioBa-
HHUS WIH CyIeOHBIM pa30mpaTeabCTBOM, IO 3a-
MIPOCY OPTaHOB MPOKYPATYphl B CBSI3U C OCYIIle-
CTBJICHUEM HMH IPOKYPOPCKOI'O HAA30pa, IO
3alpocy OpraHa  yroJOBHO-UCIOJHUTEIBHOU
CHUCTEMBI B CBSI3M C HCIIOJHCHUEM YTOJOBHOTO
HaKa3aHUs U OCYIICCTBICHHEM KOHTPOJS 3a IO-

BEJICHUEM YCIIOBHO OCYKJICHHOTO, OCYXJICHHOTO,
B OTHOIIIEHHH KOTOPOrO OTOBIBAHWE HAKA3aHHSI
OTCPOYEHO, U JIUIA, OCBOOOKAECHHOTO YCIOBHO-
JIOCPOYHO, TI0 3alpPOCy OPraHOB BHYTPEHHUX JEI
OCYHECTBIAIONINX B OTHOIICHHUU JIMI, YCTaHOB-
JICHHBIX CYJIOM aIMUHUCTPATUBHOI'O HAA30pPa;».
JlaHHOE JOTOJIHEHHWE, 10 HAIIEMYy MHEHHIO,
YCTPAHUT MPOOENbI U MPOTUBOPEUHSI, UMEIOIIHE-
cs B 3aKOHOJIATEIbCTBE, BO B3aUMOJICHCTBHH Op-
TaHOB TIOJUIMA W MEIUIIMHCKHUX YUYPEKICHUH, B
JaCTu MNpeaoCTaBJICHUSA CBCI[CHI/Iﬁ COCTAaBJIAHO-
MIUX BpavyeOHYIO TaiHy, MPHU WCTIONHCHUH CIy-
KEOHBIX 00S3aHHOCTEH COTPYTHUKAMH TIOTHITHH.
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Annomayus. OcMOTp MecTa IIDPOUCIIIECTBUS BBI-
cTyHaeT Kak mnepBoouepenHoe u 3(PPEeKTUBHOE
CJIEICTBEHHOE MOENCTBHE IIPU DPACCJIENOBAHUU IIO-
[aBJIAIONIETO OOJIBINIMHCTBA IIPECTYIIeHui. ABTOD
Ha OCHOBe aHajIu3a [eHCTBYIOIEro 3aKOHOIa-
TeJIbCTBa IIpuIIeJl K BbIBOOAY O He3bI0JIeMOCTH
HOPMATHUBHBIX IOJIOKEHUM, PerjaMeHTUPYIOIINX
TIIPOIIECCYaJIbHBIN ITOPAIOK IIPOM3BOJCTBA OCMOTPA
BHE 3aBHCHUMOCTH OT OOCTOATEJBCTB €ro IIPOoBeje-
HUA. AKIEHTUPYyeTCA BHUMAaHWE Ha HEIOIyCTUMO-
CTU HCIOJb30BAHUS CPEICTB HHCTUTYTA PEKUM-
HBIX MEPOIPUATHUIN [AJA pelleHusA 3afad, CTOA-
IUX IIepe]] YTOJOBHBIM CYAOIPOU3BOACTBOM.

Abstract. Inspection of the scene acts as a primary
and effective investigative action in the investiga-
tion of the vast majority of crimes. The author on
the basis of the analysis of the current legislation
came to the conclusion about the inviolability of
the regulations governing the procedural order of
the inspection, regardless of the circumstances of
its conduct. The attention is focused on inadmissi-
bility of use of means of Institute of regime actions
for the solution of the tasks facing criminal legal
proceedings.

Knrouwesble cnoéa: ocMOTp MeCTa IPOUCIIECTBUA,
TEePPUTOPUS UCIPABUTEIHHOI'O YUPEIKIEHUA, CIE-
CTBEHHBIE JeICTBUS, PeKUMHBIe MEPOIPUATUI

Key words: inspection of the scene, the territory of
the correctional institution, investigative actions,
regime measures

Takoe crneACTBEHHOE IEHCTBUE KaK OCMOTP
MecCTa TMPOWCIICCTBHS HAINPaBICHO HA PEIICHUE
3a7a4 [0 YCTAHOBJICHHIO, (PUKCAIIUH U UCCICHO-
BaHUIO OOCTAaHOBKHM MeCTa IPOHMCIICCTBHS, Clie-
JIOB OCTAaBJICHHBIX MPECTYIMHUKOM, a TaKXKe JPY-

rux (haKTUYECKMX JAaHHBIX, CUCTEMHBIH aHaIH3
KOTOPBIX B COBOKYITHOCTH C JPYTHMH JI0Ka3a-
TEJIbCTBAMH IIO3BOJIICT MOJIYYHUTh ITOIOJHHTCIIb-
HBIE CBEACHUS O MEXaHWU3ME M JIPYruX 00CTOs-
TEJIBCTBAX PACCIICYEMOTO COOBITHSL.
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N3ydyeHue npaBONpPUMEHUTENBHON MPaKTUKU
CBUJICTEIBCTBYET O TOM, YTO OCMOTP MECTa IMpo-
UCIIIECTBUS SIBJISETCS CIICJICTBEHHBIM JIEHCTBUEM,
UMEIOMIMM MECTO TIPH MPOU3BOACTBE IO TOJaB-
JSIONIEeMY OOJNBIIUHCTBY YIOJNOBHBIX fAen. [lpum
9TOM HE SBIISIOTCS WCKIIOUEHUEM W OCYIIECTB-
JIEHWE TIPEIBAPUTENHFHOTO PACcCieIOBaHM IO TIpe-
CTYIUICHUSIM, COBEPIIIEHHBIM Ha TeppuTtopuu Y.

Uccnenys nanHyio mpoOieMaTuky, Mbl y4H-
THIBAEM TTOAYMHEHHOCTH JEATEIHHOCTH COOTBET-
CTBYIOILIUX JOJDKHOCTHBIX JIMI] IPU MPOU3BOACT-
BEe ocMoTpa Ha Teppuropun WY oOmmm mpaBu-
J1aM, M3JI0)KEeHHBIM B cT. 176, 177 VIIK P®. Ox-
HAaKO aBTOp MpPHU3BIBAECT YUYUTHIBATH PEKOMEHMA-
UM, pa3pabOTaHHBIE KPUMHUHATUCTHKOH [l; c.
25], koTopsie OYQYT UMETh CBOM OCOOCHHOCTH B
3aBUCHMOCTH OT CHelHU(DUKH 0OCTaHOBKH, MeCTa
MIPOUCIIECTBUS, BO3MOXKHON AKTUBHOCTH IPE-
CTaBUTENEH CIIEIIKOHTHHTEHTA, HAIIPAaBIIEHHON Ha
MUHAMHU3AIHI0 3(Q(EKTUBHOCTH TpoLeccyalb-
HOM JIeATeIbHOCTH.

EcTh Bce ocHOBaHMS yTBEpKIATh, YTO CYIIIE-
CTBEHHOC 3HAYCHHE JUIsI MPABUIBHOM MOATOTOB-
KH M YCIICIITHOTO MPOBEJCHUS PAaCCMATPHUBAEMOTO
CIIEICTBEHHOTO JelcTBUs B ycnosusx UY Oynmer
UMETh aHaU3 M YYeT CHCIU(UYHBIX YCIOBUI
¢yakunonupoBanus yupexaenuit YUC.

Crnenyer NMOMHHTB, YTO SIBJISCTCS HEIOIyC-
THMBIM TOJMEHA UCCIEAYEMOI0 MPOIECCyalbHO-
TO JENCTBHUA CXOXHMH C HUM PEXHMHBIMH Me-
porpusiTusMd. B 4WacTHOCTH, pedb HIET O pe-
JKUMHBIX O0BICKE U JIOCMOTpE, IPOBEACHUE KOTO-
PBIX OCYIIECTBIISIETCS COBEPIIEHHO B JIPYTHX Iie-
JSIX U PETYIUPYETCS YTOJIOBHO-UCTIOTHUTEIHHBIM
3aKOHO/AATENbCTBOM [2; c. 27]. TlogoOHbIe neii-
CTBUSA CO CTOPOHBI JOJDKHOCTHBIX Jiuiy MY BBI-
CTYTAIOT KaK HapylleHHue JeHCTBYIOMIETO 3aKo-
HOJIATENILCTBA, a MMOTOMY WX pPE3yJIbTaThl HE Oy-
IyT WMEThb J0Ka3aTelIbCTBEHHOTO 3HAYCHHS W
UCTIOJIB30BATECA B TpOIECCe JOKa3bIBaHUS I10
yroJIoBHOMY zienty [3; c. 6].

C ydeToM JIeMCTBYIOIIEr0 3aKOHO/IAaTENIbCTBA
OCMOTpP KaK CJEJCTBEHHOE JEWCTBHE MOMKET
OBITH POM3BENICH CIIEZOBATENEM, JT03HABATENIEM,
opranoM ngo3HaHus. [Ilpum 3TOM 3aKoHOZATENb
NPEeAYyCMOTpPEN BO3MOXKHOCTh OIOCPEIOBAHHOTO
OCYIIECTBJICHHUA PAaCCMATPUBAEMOI0 CJIE/ICTBEH-
HOTO JeHCTBHsA. B "WacTHOCTH, cOTJIacHO 4. 2 CT.
40 VIIK P® Ha opranbl JO3HAHUSI BO3JIArarTCs

HE TOJBHKO JIO3HAHHE IO yTOJIOBHBIM JEJaM, BbI-
MOJIHEHUE HEOTIIOXKHBIX CJIEICTBEHHBIX JCHCT-
BUIl, HO U OCYIIECTBJIEHUE HUHBIX MOJHOMOYHH.
[Tocnennue, Hampumep, ykasaHbl B Im. 4 4. 2
cr. 38 mm. 1.1 u. 3 ct. 41 VIIK P® u cornmacHo
KOTOpPBIM CJIEIOBAaTENh W JTO3HABATENh BIIPABE
JlaBaTh OpPraHy TO3HAHWS O0s3aTeNbHBIC IS HC-
MIOJIHEHUS TUCHbMEHHBIC MOPYYCHUS O MPOU3BOA-
CTBE OT/ICJBbHBIX CIIEACTBEHHBIX JIEUCTBHI.

[Ipu 5TOM MBI HE HCKIIIOYAEM MOTEHIHAIb-
HOM BO3MOKHOCTH IMPOBEICHUS OCMOTpa MeECTa
MIPOUCIIIECTBUS TP COBEPIICHUN HA TEPPUTOPHH
NY mnpectyrieHUit OCYyX JIEHHBIMH CHJIAMHU CO-
TPYAHUKOB yupexaeHus [4; c. 20], KOTopbIM ObI-
JI0 3TO TOPYYEHO HAYATLHUKOM BBHUIY IOCTY-
MUBIIIETO TOPYYEHHUsS CIIeI0BATENs WU JO3HaBa-
Tesst TM00 Ha OCHOBAaHUM MPUKAa3a O BBITIOJTHCHUN
(yHKIMI opraHa JO3HaHUS.

[Ipon3BoACTBO OCMOTpa MecTa IMPOUCIIECT-
BUsI coTpyanukamu Y crnenyer npusHaTh HExXe-
natenbHBIM. CBS3aHO 3TO C TEM, YTO JIAIO, MPO-
BOJISIIIEE TAKOE CIECTBEHHOE IEHCTBHUE, TOIHKHO
o0nalaTh MHUHUMAJIBHBIM Ha0OpPOM HEOOXO0Ju-
MBIX KPUMHHAIACTUYCCKAX YMCHHUH, WMETh
TBEp/bIe HABBIKH COCTABIICHUS MPOIECCYaTbHBIX
JIOKyMEHTOB. B BUay OTCYTCTBUS cHCTEMaTHYe-
CKOH TPAKTHKH TI0 OCYIICCTBJICHHUIO YTOJOBHO-
MpOLECCYanbHON NEATENBHOCTU COTpyAHUKH Y
CTOJIKHYTCSI ¢ MHOXKECTBOM TPYIHOCTEH OpraHu-
3allMOHHO-TAKTHYECKOTO XapaKTepa, 9TO B UTOTE
MOJXET MPUBECTH K yTpare WH(POpMAIIH, UMEIO-
meil BaKHOE JOKA3aTEeIhCTBEHHOE 3HAUYCHHE.
HewcTBurensno, cormacuo 4. 1 cr. 75 YIIK P®D
JIOKa3aTeNbCTBA, TOJNYYEeHHbIE C HapyIICHHEM
tpedoBanuii YIIK P®D, sBisitoTcs HEMOMYCTUMBIMHY,
a COOTBETCTBEHHO HE MMEIOT FOPHIANIECKOH CHIIBI,
HE MOTYT OBITh TIOJIOKEHBI B OCHOBY OOBHHEHUS H
HCTIONIE30BATHCS B MPOILIECCE JOKA3BIBAHUSL.

C y4yeToM 0COOEHHOCTEH 0OCTAaHOBKHM M KOH-
LEHTpauu Ha Teppuropun MY 3HaUNUTENBHOTO
KOJMYECTBa JIUI], UMEIOIIUX OMBIT OOIICHUS C
MIPaBOOXPAHUTEILHEIMI OpraHaMu [5; c¢. 39] u
HEraTUBHO OTHOCSIIMXCS K HUM, LEIeco00pa3Ho
aKIICHTHPOBATh BHUMAHUE HA CIECIYIONUX 00-
CTOSAITENIbCTBAX MPOBEIESHHSI OCMOTPa MeCTa Tpo-
uciiectBus B Y

1. HeoOxoaumocts 3(h(heKTUBHOIO B3aUMOJIEH-
CTBUSI C COTPYTHUKAMH OTIEPATHBHBIX M PEKUMHBIX
OT/IEIIOB, I&XKYpHOH ciryx0b1 B 1Y [6; c. 82].
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2. be3oTnararenbHOCTh IPOU3BOJICTBA pac-
CMaTpUBAEMOTO CJIEJICTBEHHOTO AEHCTBUS.

3. O6s3aTeNnbHOCTh TIIATENBHON NpeaBapu-
TEJIBHOU MOATOTOBKH, CONPSHDKEHHON C aHAIM30M
TEPPUTOPUAIILHON opranusanuu V.

4. Tlpunsatue yupekTaromux IEHCTBUN s
MHUHHUMH3ALUU TPOTHBOJEHCTBUS CO CTOPOHBI
MIPEJCTaBUTENEH CIIEIIKOHTHHI€HTA.

5. O06s3arensHOE TPUBJICUCHUE K TIPOU3BOI-
CTBY OCMOTpa JIUII, 00JIaJaroIINX CIIeHaTbHBIMHU
mo3HaHusaMH [7; ¢. 34].

6. TmarenbHas ¢ukcaus OO0HAPYKEHHBIX
CJIEI0B IPECTYIICHUS.

B kauectBe BakHeiimero ycnoBus 3¢dex-
TUBHOCTH TPOM3BOJICTBA OCMOTpPa MecTa IpPOUC-
miecTBusl Ha Tepputopun UMY crnenyer oTMeTUTh
MHTEHCHBHOE B3aUMOJEICTBHE MpelcTaBUTeNeH
OpraHoOB TMPEIBAPHUTEIBHOIO pacCiIeOBaHUS C
COTPYAHMKAMHU YKa3aHHBIX yupexzacHuil. [Ipex-
Jie Bcero, nepBu4Has MHGOpManus O MpOUCIIe-
CTBUM IIOCTyHaeT B OPraHbl HPEABapUTEIHLHOTO
paccieioBaHus UMEHHO OT MpEACTaBUTENCH aj-
MUHHUCTPAIlMM HUCIPABUTEIBHBIX  yYUPEIKICHUU.
Bronae momycTUMO HCIONB30BaTh MX PECYPCHI
Ui 00eCTieYeHUs] COXPaHHOCTH B HEM3MEHHOM
BUJIE MecTa NMPOMCUIECTBUA, MOJIYYEHUS OpHEH-
TUpYIOLIEH HHPOPMAIMH, pEIICHHS OpraHu3aIy-
OHHOTO BOIIpOca Ioadopa MoHATHIX. Hampumep,
corpyanuk WY, momyuuB uHpOpManumo o co-
BEpIICHHOM IPECTYIUIEHUM MOXKET HallpaBUTh
CBOM YCWJIHsI HA yCTaHOBIIGHUE JMYHOCTH COO0-
LIMBIIETO COOTBETCTBYIOIINE CBEACHUS U OOHa-
PYKMBILETO IPOU30LIEALIEE, XapaKTepa, MECTa U
BPEMEHU MPOUCIIECTBUSA, HAIUYUS TOTEPIEB-
[IUX, UX COCTOSIHUS, a TAKXK€ MPUHATH MEPHI IO
OXpaHe MECTa IPOUCUIECTBUS, OIPEAEIECHUIO I10-
HSTBIX, OIIEPATUBHBIX pa0OTHUKOB, KOTOpPHIE
OpUMYT YydYacTHE€ B CJICACTBCHHOM JIEHCTBUU
1 00eCITeYNTh WX TMPUOBITHC K yCTAHOBICHHOMY
CpPOKY Ha MECTO OCMOTpa.

CBoeBpeMEHHbIE JIEHCTBUS, HalpaBICHHbBIE
MOJI00P TOHATHIX, SBISIOTCS BaKHBIM TIOATOTO-
BUTEIBHBIM MeporpusitueM. [lpu onpenenenuu
Kpyra y4YacTHMKOB OCMOTpa HEOOXOIWMO TpH-
HSATh BO BHHMaHHE HE TOJIBKO COCTaB, HO M 00-
CTOSITENIbCTBA ~ COBEPIICHHOIO  MPECTYIUICHHUS.
[TomobpaTh MOHATHIX M3 YMCHIA OCYXKICHHBIX —
YJICHOB CEKLMU AMCLUMIUIMHBI U MOPSAKA BIIOJIHE
BO3MOXHO U HE HPOTUBOPEUUT 3akoHy. Ilpu

3TOM cYHMTaeM Ooyiee pPalrOHAIBHO TMPHUBIIECYH B
Ka4CCTBC YKa3aHHbIX YYAaCTHHKOB NPCACTABUTC-
Jeil TpaXIaHCKOTO IepcoHala — MAacTepoB C
MPOM3BOCTBA, YUHUTENEH, MEAUIMHCKAX DPaboT-
HUKOB. KpoMe Toro He MCKIIIOYEHO U paccMOTpe-
HHE BO3MOXKHOCTH TIPOM3BOJCTBA OCMOTpa 0Oe3
y4acTusi TOHATHIX, TeM Ooyiee AEHCTBYIOIIHA
YTOJIOBHO-IIPOLIECCYANIBHBIM  3aKOH  JIOIyCKaeT
nmooOHbIe HCKIoYeHnd. Tak cormacHo 4. 3 crT.
170 YIIK P® ocMoTp MOXKET MPOU3BOAUTHCS O€3
y4acCTus NOHATHIX MPU YCJIOBHUU, YTO OH OCyIIC-
CTBJISIETCS. B TPYJAHOJOCTYIIHOM MECTHOCTH, a
TaKXKe B CIy4asX, €CJIH €0 TMPOU3BOJICTBO CBS3a-
HO C OMACHOCTBIO JJIA KU3HH U 30POBbS JIIOJEH.
B Takom cmyudae TpebyeTcsi COOTBETCTBYIOILIAS
3aliCh B TPOTOKOJIC CIIEJACTBEHHOTO JEHCTBUS
Y MIPUMEHCHUE TEXHUYECKHX CPEICTB (DUKCAIUU
€ro X0/1a ¥ pe3yJIbTaTOB.

[Ipu paccnemoBaHWM TPECTYIUICEHUH, COBEp-
LHIEHHBIX OCYXKJIEHHbIMM Ha Teppuropun MY,
cleoBaTenb, JO3HABATENh UMEIOT JIENI0 C Orpa-
HUYEHHBIM TPOCTPAHCTBOM Y4YacTKa, IOJJIekKa-
IIET0 OCMOTPY, & MECTO HMPOUCIIECTBUS MOXKET
HE COBMAaJaTh C MECTOM IMPECTYIUICHUS. DTO Tpe-
Oyer 0e30TiaraTenbHOTO IPOU3BOJCTBA pac-
CMaTpHUBAaEMOTr0 CJIECTBEHHOTO NeHCTBUS 0€30T-
JlaraTejabHO, YTO TMO3BOJIUT OOHAPYKUTH CIEIBI
MPECTYTUIEHHUS U BBISICHATH 00CTOSTENHCTBA TIPO-
HCIIECTBUS B COOTBETCTBHUH cO CT. 176 YIIK PD.

TpagumuoOHHO TMOA MECTOM MPOMCIIECTBUS
MTOHUMAETCS TTOMEIIEHHE MM YYaCTOK MECTHO-
CTH, B TMpelesiax KOTOpOro oOHapy>KeHbBI CIeIbl
COBEpIIEHHOTO TpecTymuieHus. B mcmpaBuTens-
HBIX YYPEXKIECHUSIX MECTOM IPOUCIIECTBUS MO-
T'YT OBITh, KaK JKWJIBIC, TAK U HE KWIbIC IJIOIIA]IH,
WCTIONIb3yeMbIe B MTPOMU3BOACTBEHHBIX M XO3SHCT-
BEHHBIX NENIX. BaxHBIM SIBISETCS NpPaBUIBHOE
ompeJiesieHHe KaKk MecTa OOHapy)KEHHs CIIelIOB
MPECTYTUIEHHS, TAK U MECTa COBEPIICHUST CaMOTO
MPeCTyIUIeHUsl. DTOMY CIIOCOOCTBYET TIATEIb-
HOE€ MCCIIeIOBAaHHE CIIEJIOB MPECTYIUIeHHS, aHa-
T3 MeXaHU3Ma COBEPIIIEHUS MPECTYIUICHHUS.

[Ipu mpoBeneHNH OCMOTpa MeCTa MPOUCIIe-
CTBUA HeO6XO)Z[I/IMO YUUTBIBATb, 4YTO OCYXICH-
Hble, OTOBIBaIOIIME HakazaHue B MY, umeroT
OIBIT COBEPIIEHHS MPECTYIUICHUH M 4YacTO 3Ha-
KOMBI C METOJAMH COKDBITHS €ro CIeIoB [8; c.
21]. B mogo0HBIX ciydasx Iesrecoo0pa3Ho IMpH-
BIIeYb K paboTe CHeluaiucTa, 00JaJarolero

20 Ne 4 /2019



YTOJIOBHOE CYOOITPOU3BOACTBO: ITPOBJEMBI TEOPUHU U ITPARTHRN

CHEIMATBHBIMU MO3HAHUAMH W BJIAJCIOIIETO CO-
OTBETCTBYIOIIEH KPUMHHAJIUCTHYECKON TEXHU-
KOHM 111 oOHapy»XeHHs U (UKCAIlM MaTepHalb-
HBIX clefoB mpecTymieHus. KadecTBeHHOe H
CBOEBPEMEHHOE IPOU3BOACTBO OCMOTpa MecCTa
MIPOUCIIIECTBUSI BO MHOTOM OIIPENENsIeT ycrex
JAJIBHEHUIIIEr0 paccleOBaHus, NaeT MEePBUYHYIO
UHQOPMAIMIO, HEOOXOOUMYIO JJsl YTOJIOBHO-
NpaBoBOi KBaMM(UKAIMKA COBEPIICHHOTO TIpe-
CTYIIJICHHS, BBIIBM)KEHUS CIEICTBEHHBIX BEPCHUH,
MI03BOJIIET U3BATH NMPEAMETHI, KOTOPbIE BIOCIE/-
CTBUHM OyAyT MPU3HAHBI BEIECTBEHHBIMH JI0Ka-
3aTeIbCTBAMH IO YTOJIOBHOMY JIEINY.

[lo pesynpTaTaM NHpPOBEAEHHOTO HCCIIEOBA-
HUS 1eJIeco00pa3Ho O0paTWTh BHUMAHHE Ha TO,
4yTo (haKTOpamy, HETATUBHO BIMSIOIIUMH Ha 3¢-
(hEeKTHBHOCTH MPOU3BOJICTBA OCMOTPa MeCTa IMpo-
ucuiectsus B MY, SBISIOTCA HAIMYME 3HAUUTEIb-
HOTO KOJMYECTBA OCYKICHHBIX B YUYPEXKICHHH,
MMEIOIIUX MPECTYMHBIA ONBIT M OTPHULATENHHO
HACTPOEHHBIX IT0 OTHOLICHHUIO K JIMIIAaM, TIPOHU3BO-
UM paccienoBaHue. [lonoXuTensHO BIUSET
Ha YCHEIIHOCTh CJIEJCTBEHHOW JIESTEIbHOCTH Or-
panudeHHOCTh Teppuropun MY, 3apanee u3Bect-
HBIN KpPYT JIULI, IPUYACTHBIX K IPOU3OLIEAIIEMY.
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Annomayusa. CraTba IOCBAIEHA IPUHIUIY Tep-
PUTOPHUATBHOMN IEJOCTHOCTH TOCYAApCTB KakK Ta-
PaHTy MUpa ¥ MUPHOrO COCYIIleCTBOBaHUs. B Hel
paccMaTpuBaIOTCS OCOOEHHOCTHY peaii3alluyl yKa-
3aHHOTO IIpUHIOMIA B pamMkKax ¥YcraBa OOH,
«[dergapanuu O MNPUHIUIAX MEXIYHAPOIHOTO
IpaBa, KacaloIuXCcsA APYKECTBEHHBIX OTHOIIIE-
HUUA W COTPYAHUYECTBA MEXKAY TOCyAapCTBaMU B
coorBercTBUU ¢ YcraBom OpraHusanuu O0benu-
HeHHbIX Harmuii» u «Jlexknapanum 006 yKpemse-
HUU MEXXIYyHapOaHOI 6€30IacHOCTH ».

Abstract. The article is devoted to the principle of
territorial integrity of States as a guarantor of
peace and peaceful coexistence. It examines the
peculiarities of the implementation of this principle
in the framework of the UN Charter, «Declaration
on principles of international law concerning
friendly relations and cooperation among States in
accordance with the Charter of The United Na-
tions» and « Declaration on strengthening interna-
tional security»

Knwuegvle cnoea: TPUHIUN TEePPUTOPUAILHOMN
IEJIOCTHOCTY TOCYJAapCTB, NOeKJIapanus, MeKIy-
HapoAHBbIEe 0043aTelIbCTBA, NMOAAEPKAHNE U YKpe-
IIeHue MEeXAYHAPOLHOTO MUDPA, CYOBEKTHI MEXK-
JYHaApOJHOTO IIpaBa, BOeHHAA OKKYIAIUs, yrpos3a
MexayHapogHoMy Mupy. COTpymHUYECTBO, IIOX-
Jep;KaHWe Mupa U MeXAyHapomHOil 0OesomacHO-
CTU, yBajKeHUe IPUHIINIA TEPPUTOPUAILHON Iie-
JIOCTHOCTH

Key words: principle of territorial integrity of
States, Declaration, international obligations,
maintenance and strengthening of international
peace, subjects of international law, military occu-
pation, threat to international peace. Cooperation,
maintenance of peace and international security,
respect for the principle of territorial integrity

B HacTosimee BpeMs B MHpE CYyIIECTBYET
193 He3aBucumbIx rocyaapctBa-wieHa OOH,
14 Hempu3HaHHBIX TOCYAApPCTB, 3 TEPPUTOPUHU
C HEONpEeAe]ICHHBIM CTaTycoM, | KBa3HTOCy-
JMapCTBEHHOE O0Opa3zoBaHWe W 62 3aBHCHMBIX
tepputopun. Hepeaxo wmexny cyObekTamu

MeXayHapoaHoro mpasa, wienamu OOH, Bo3-
HUKAIOT TEPPUTOpHANbHBIE NMPETEH3UH IMPHUBO-
JsIIHMe MOpOod K BOOPYKEHHBIM KOH(IIUKTaM.
Kak wu3BecTHO, KOH(IUKTBI MOJ00OHOTO poja
HPEACTABISAIOT CYIIECTBEHHYIO YIPO3Y MHPHO-
My COCYIIECTBOBAaHHUIO COINpPEACIbHBIX CTPaH
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1 HapOJIOB, a TAK)KE PA3BUTHIO MEXKTOCYIapCT-
BCHHBIX OTHOIICHHUH.

B yxpermennn mupa u obecrieueHnn 0e€30-
MAaCHOCTH MEXAYy TOCyJIapcTBaMU B COBPEMECH-
HOM MHpPE 3HAYNUTEIHHYIO POJb UTPAIOT OCHOB-
HBbIC TIPUHIUIBI MEXAYHAPOJIHOTO IpaBa, Cpeiau
KOTOPBIX BaKHOE MECTO 3aHUMAET MPUHIIUIT Tep-
PUTOPHATHHON IIETTOCTHOCTH TOCYIapCTB.

[lox TeppuropranbHON LEIOCTHOCTHIO HIIH
TEPPUTOPHAIEHON HEMPUKOCHOBEHHOCTBIO ClIe-
IyeT TMOHUMAaTh TEPPUTOPHIO TOCYIApPCTBA, MPH-
3HaHHYI0 B pamkax Ycraa OOH wu rapanTHpO-
BaHHYIO MEXIYHApPOIHBIM COOOIIECTBOM B COOT-
BETCTBHH C HOPMaMH MEKIyHAPOIHOTO TIpaBa.

[IpuHOUIT TEPPUTOPHAIBLHONW IIEIIOCTHOCTH
roCyapCcTB B IEPBBIC ObLI YCTAHOBJICH B I1. 4 CT.
2 Ycraa OOH u BrociencTBUH MOJTYyYHIT Pa3BH-
tue B [exnapamuax «O TpUHIUIAX MEXIyHa-
POMHOTO TIpaBay, KACAIOMIMXCS APYKECTBEHHBIX
OTHOMICHUH W COTPYTHUYECTBA MEXIY TOCyIap-
ctBamu B cooTBercTBUU ¢ YcTtaBoM OOH u «O6
YKPEIUICHAHN MEKTyHAPOTHON O€30MacCHOCTHK.

Kakx w3BecTHO, 0C000 3HAYUMYIO pOJIb B
o0ecrieueHur MUpa B COBPEMEHHOM MHUPE UTPaeT
nonoxxenre Ycrasa OOH, B kauecTBe OCHOBHBIX
1esel KOTOPOro MpOBO3TIIAIIAIOTCS:

* TMOJJICpKAHUE MEXKIYHAPOIHOTO MHpa H

06e30macHOCTh BO BCEM MUPE;

* TPeNOTBpAIllCeHWE W YCTPAaHEHHE YIPO3BI
MUpPY ¥ TOJIAaBJICHUE aKTOB arpecCU¥l WM
JIPYTuX HapyLIEHUH MUpa;

* yIaXWBaHHWE WIH pa3pelleHHe MeKIyHa-
POIIHBIX CHOPOB MM CUTYyalluid, KOTOPBIS
MOTYT MPUBECTH K HAPYIICHUIO MHPA;

* pa3BHUTHE APYKECTBEHHBIX OTHOIICHUN Me-
JKJIy HAIMAMM Ha OCHOBE YBa)KCHHS TPUH-
[IUTIa PABHOTIPABHS M CAMOOTIPE/ICIICHHUS Ha-
POZIOB M TPHHSATHE IPYTHX COOTBETCTBYIO-
HIMX MEp JUIsl YKPETUICHHUS BCEOOILIEr0 MUpa.

Jns pocTukeHus BbIlIEYKa3aHHBIX —Lielen
OOH u ee ueHbl JODKHBI JEHCTBOBATh B COOT-
BETCTBUH CO CICAYIOUIUMH MPUHIIUIIAMHY, T.C. BCE
yiensl OOH:

* pa3peuarT CBOW MEXIYHAapOIHBIE CITOPHI
MUPHBIMH CpPEACTBAMU TaKUM 00pa3oM,
9TOOBI HE TOJBEPTaTh YIPO3e MEKITyHAPOI-
HBIN MUp, 0€30ITaCHOCTH U CIIPABEIINBOCTD;

* BO3JCPKHUBAIOTCS B HMX MEXKIYHAPOIHBIX
OTHOLIEHUAX OT YIpo3bl CWIOH MU €€

MIPUMEHEHUs] KaK MPOTHB TEPPUTOPHAIH-
HOM HENMPHUKOCHOBEHHOCTH WJIA TIOJUTHYE-
CKOM HE3aBMCHMOCTH JIFOOOTO TOCY/AapCTBa,
TaK U KakuM-TM0o IpyruM o0pa3om, Heco-
BMeCTHUMEIM ¢ nensamu OOH;

* OKa3blBaIOT €H BCEMEPHYI0 IIOMOIIb BO
BCEX NIEHCTBUSIX, MMPEANIPHHAIMAEMBIX €10 B
COOTBETCTBHM C HACTOSIIIUM YCTaBOM, U
BO3JIEPKUBAIOTCS OT OKAa3aHWsI ITOMOUIU
T000MYy TOCYIIapCTBY, MPOTHB KOTOPOTO
OOH npeanpuHUMaeT IEWCTBUS TMPEBEH-
THBHOTO WJIU TIPUHYIUTEIBHOTO XapaKTepa
u JIp.

B nanbHeliieM OCHOBHBIC €A U TPUHIIUIIBI
OOH no noaaep:kaHU0 MEXIYHAPOAHOIO MHpa
1 0€30TaCHOCTH BO BCEM MHpE HAILTH CBOE OT-
pakeHHe BO MHOTHX JEKJIapalysx u HopMax Me-
JKyHApOJIHOTO 3HAYCHUSI.

B mpeambyne Jeknapammn «O npuHIMIAX
MEXTyHapOTHOTO TIPaBa, KACAIOIIUXCS IPYKeCT-
BEHHBIX OTHOINEHUN ¥ COTPYIHHUYECTBA MEXKIY
rocylapcTBaMd B COOTBETCTBHH C YCTaBOM
OOH»', TOBOPUTCS, 4TO, coriaacHo ¥YcraBy OOH,
MoJIIepKaHe MEXTyHapOAHOTO MHpa U Oe3omac-
HOCTH U Pa3BUTHE JPY>KECTBEHHBIX OTHOIICHUH U
COTPYIHHYECTBA MEXKITy TOCYIapCTBAMHU BXOIUT B
41ci0 ocHOBHBIX Leneit OOH, cpenut KoTophIX:

+ pemmmmocts HapoaoB OOH mposBiaTh

TEPIUMOCTb U )KATH COO0IIIA IPYT C IPYTOM
B YCJIOBHSIX MHPa, KaK 100pbIe COCeaH;

e MoAJACpKaHHE U YKPEIUICHHE MEXKIyHa-
POOHOTO MHpa, OCHOBAaHHOTO Ha CBOOOE,
pPaBEHCTBE, CIPABEIJIMBOCTH M yBaKEHUHU
OCHOBHBIX TIPaB YEJI0BEKa;

* pa3BUTHE [JPYKECTBEHHBIX OTHOIIEHHIM
MEXIYy TOCyJapCTBaMHU HE3aBHUCHUMO OT UX
MOJINTUYECKUX, DKOHOMUYECKUX U COIIH-
AIBHBIX CUCTEM M OT YPOBHS MX Pa3BUTHS.

B ykazanHoOM nexnapanuu moJuepKUBaeTcs,
9TO JOOPOCOBECTHOE COOIIOJCHHUE IPUHIIUIIOB
MEXKIYHApOJIHOTO TPaBa, KacaroIINXCs JPYKECT-
BEHHBIX OTHOIICHUN W COTPYIHHUYECTBA MEXKIY
TOCyIapcTBaMH, M JOOPOCOBECTHOE BBIIOITHEHUE
B cooTBeTcTBUU ¢ YcTtaBoM OOH o00s3aTenscTs,
B3SITHIX TOCYJIapCTBAMU, UMEIOT Ba>KHEHUIIIEe 3Ha-
YeHHe I MOJePKAHUS MEXAYHAPOJIHOTO MHpa
1 0€301MacCHOCTH BO BCEM MHUDE, a TaKXKe ISl JOC-
TIKeHus Apyrux 1eneir OOH.
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B nexnapanuu roBoputcs Takke 00 o0s3aH-
HOCTH TOCYZapCTB BO3ACPIKUBATHCSA B CBOMX MEXK-
JIYHapOJHBIX OTHOIIEHHSX OT BOEHHOM, IOJIUTH-
YeCKOH, SKOHOMHYECKOW MM KaKOH-1nbo Apyroit
(hopMBI TaBJIeHUsI, HAPABJICHHOTO MPOTHB MOJH-
TUYECKON HE3aBUCUMOCTH WIIN TEPPUTOPHATBHON
IIEJIOCTHOCTH JTFOOOTO TOCYAapCTBa, M UTO JIF00ast
TIOTIBITKA, HAMpaBJIeHHAs Ha YaCTUYHOE WJIU TOJI-
HOE HapyLIEHHE HALMOHAJIBHOIO EIWHCTBA U
TEPPUTOPHAIIBHOW  LEJIOCTHOCTH TOCYyJapcTBa
WIH CTPaHbl MM WX MOJIUTHYECKOW HE3aBUCUMO-
CTH, HECOBMECTHMAa C UENSIMH M TPHUHLIUIAMH
VYcraBa OOH.

CornacHo NMpUHIUIIAM YKa3aHHOHM JeKJyapa-
UM KaXXI0€ TOCYAapCTBO OO0S3aHO BO3ICPHKH-
BaThbCA OT:

* yTPO3Bl CUJIOW WM ee MPUMEHEHHUs C Le-
JIBI0 HapyIIEHUS CYIIECTBYIOIIMX MEXKIY-
HapoOAHBIX TpaHUI] JPYyroro rocyaapcrsa
WIM B KadeCTBE CPENCTBA pPa3pELICHUS
MEXIyHApOJIHBIX CIIOPOB, B TOM HYHCIIE
TEPPUTOPHAIIBHBIX CIOPOB, M BOIPOCOB,
KacalolXcsl TOCYIapCTBEHHBIX TPAHUIL;

¢ OpraHM3allid WIH MOOIIPEHHs OpraHu3a-
MU HUPPETYISIPHBIX CHJI WJIX BOOPYXKECH-
HBIX OaHJ, B TOM YHCJI€ HA€MHHKOB, I
BTOPXEHHS Ha TEPPUTOPHIO IPYroro rocy-
JlapcTBa;

* OpraHM3alli{, MOACTPEKATEIbCTBA, OKa3a-
HUS TTOMOIIM WM YYacTHsl B aKTax Ipax-
JIAHCKOM BOWHBI WM TEPPOPUCTUYECKUX
aKkTax B JPyroM rocyAapcTBE WM OT IIO-
TBOPCTBOBaHMsSI OPraHU3allMOHHON  Jies-
TEJIBHOCTH B NIPENENax CBOEH TEPPUTOPHUH,
HaIpaBJIeHHON Ha COBEPIICHWE TAKUX aK-
TOB B TOM clly4yae, KOT/la YKa3aHHbIE aKThI
CBSI3aHBI C YIPO30H CHJION WM €€ MpUMEHe-
HHUEM MIPOTHB HE3aBUCUMOI'0 FOCY1apCTBa.

Oco00 BaXHBIM MOMEHTOM YKa3aHHOTO
MPUHLIMIA JEKJIapaluu sABJIsEeTCa TO, YTO TEeppH-
TOpHsI I0OOTO TOCyNapCTBa HE MOXKET OBITH 00b-
€KTOM BOEHHOW OKKyNaluW, SBISAIOLIEHcS pe-
3yJIbTaTOM NPUMEHEHHS CHIIBI B HapyIIECHUE II0-
noxennit Ycraa OOH wunmu ObITh OOBEKTOM
NpUOOPETEHUST JPYTUM TOCYAAPCTBOM B pe3yiib-
TaTe yrpo3bl CUIION UM €€ IPUMEHEHMS.

Huxkakue tepputopuanbHbie NpHOOpETCHHS,
SBIISAIOLINECS PE3yIbTaTOM YIpO3bl CHIION MU ee

NPUMEHEHUS], HE JOJDKHBI NMPHU3HABATHCS 3aKOH-
HBIMHU. B IIPOTHBHOM cily4yae 3TO MOXXET CIPOBO-
LMPOBaTh TOCyAapCTBa-HAPYIIUTENEH Ha Iocie-
OyIOUIME IIard MoJoOHOTO poja, CO3JarolIue
yrpo3y MEeXAyHapOoJHOMY MHUPY M 0€30MacHOCTH
9eJI0BEYECTRA.

CrenyroommM 3TaloM Pa3BUTHS IOJIOXKESHUH
Ycraa OOH B nene ykperuieHHs MHPS U MeX-
OyHapOTHOH O€30MacHOCTH SIBHJIOCH NPHHATHE
Hexmapannu «O0 YKpeIUIeHHH MEXIyHapOIHOH
6e30macHOCTI.”

B Jlexnapauuy OTMEYaeTcsl PEIIMMOCTb Ha-
ponoB B pamkax ycraa OOH u30aButh rpamgy-
IIMe TOKOJEHUS OT OeACTBUI BOWHBI M JKUThH
BMECTE B MUpPE JIPYT C IPyroM Kak JoOpwle coce-
o1 ¥ 00BEIMHUTh CBOM YCWJIMA AJS MOJAEpKa-
HUS MEXIyHapoOJAHOTO MHUpa W 0e30IacHOCTH,
s dero rocynapctBa-wieHsl OOH  m0MmKHED
CTpOro coOJII0AaTh BCE MOJIOKEHHS Y CTaBa.

B n. 1 ykazaHHO#W Jekiiapallui TOBOPHUTCH,
yro mpuHUOunbel YcraBa OOH sBusitoTcst BceoO-
el 1 0e3yCIIOBHOM LIEHHOCTBIO B KAa4eCTBE OC-
HOBHOTO (yHAaMEHTa OTHOIICHHH MEXIy Trocy-
JIapcTBaMH, HE3aBHCUMO OT WX Pa3MEpOB, I€o-
rpadMuecKOro IOJNOXKEHUsI, YPOBHSA Pa3BUTHS
WIN TIOJIUTHYECKOTO, YIKOHOMHUYECKOTO M COLU-
IILHOTO CTpPOsi, B HEH Takke MpOBO3IJIalIaeTcs,
YTO HapyllEHHE 3TUX HPUHIMIIOB HE MOXET
OBbITH OIIPAaBJAHO HUKAKUMH 00OCTOATEILCTBAMHU.

B n. 2 manHO# nekiapaiiu BCe TOCYyIapcTBa
MPU3BIBAIOTCSA CTPOTO COOJIOJATh B CBOMX MEX-
JIYHApOJHBIX OTHOIIECHHSIX LEIH M TNPHHLUIIBI
VYcraBa, B TOM 4MCie MPHUHLUI, COTJIACHO KOTO-
pPOMy TroOCyAapcTBa BO3ICP)KUBAIOTCA B CBOHMX
MEXIYHAPOIHBIX OTHOIICHUS X OT YIPO3bI CHIIOH
WIN ee MPUMEHEHHs MPOTHB TEPPUTOPHAILHOM
HETMPUKOCHOBEHHOCTH WM MOJUTUYECKOW He3a-
BHUCHMOCTH JIFOOOT0 rOCy1apCTBa.

l'ocymapctBam crexyeT Takke paspemaTh
CBOM MEXIIyHapOJHBIC CIIOPBI MHUPHBIMH CPEJICT-
BaMH TakuM 00pa3oM, 4yToObl HE MOJBEPrarb yr-
po3e MEXIyHapoIHbIH MHp, O€30HacHOCTh U
CIpPaBeJIMBOCTh B MUPE, a TAK)KE HE BMEIINBATh-
csl B JieTia, BXOJISIINE BO BHYTPEHHIOW KOMITETCH-
IO JIF00OTO APYTroro TocynapcTBa M COONIOAAThH
TaKHe OCHOBOIIOJNATAI0IINE MPUHLIUIIBL, KaK:

* IPUHLMI PaBHONPABHS U CaMooOIpenese-

HUS HApOJIOB;
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* MPUHUUII CYBEPEHHOTO pAaBEHCTBA TIOCY-
JIapCTB;
* TMPHUHIUI TOOPOCOBECTHOTO BBIMOTHEHUS
roCy1apcTBaMH 0053aTEIbCTB, MPUHATHIX
MU B cooTBercTBHM ¢ YctaBomM OOH, B
TOM YHUCJIE MEXAYHApPOIHBIX U MEKIOCy-
JTAPCTBEHHBIX JOMOBOPOB.

B [exnapauuu Takke NMpeayCMOTPEH Mexa-
HU3M, O00eCHeYMBAIONIUI mpeporaTuBy YcTaBa
OOH Han MexayHapOAHBIMU M MEXTOCYIapCT-
BEHHBIMHU COINIAlIEHUsIMU. B 4dactHOCTH, B 1. 3
BBITIICYKA3aHHOM JCKIapalud TOBOPUTCS, YTO B
ciayuae, ecnu obs3atenscTBa wieHoB OOH mo
YcraBy mpoTUBOpEdaT WX O00sI3aTEIBCTBAM I10
KaKoMy-TTHOO JAPYroMy MeXIyHApOTHOMY (MEx-
rOCy/IapCTBEHHOMY) COTJIAIICHHUIO, IIPEUMYIIECT-
BEHHYIO CHIIy UMEIOT 00s3aTenbCcTBa MO Y CTaBy
OOH.

B neknapanuu (m4) comepXUTCs MOJOXKe-
HUE, COTJIACHO KOTOPOMY TOCYIapCTBa JOJIKHBI
MTOJTHOCTBIO YBaKATh CYBEPEHUTET IPYTHX TOCY-
JapcTB (M TpaBO HAPOJOB ONPEACISITH CBOIO COO-
CTBEHHYIO Cy/Ib0y) O€3 BHEIIHEro BMEIIATEIbCT-
Ba, NMPUHYXJCHHUS WU OTPAHUYCHHUS, OCOOCHHO
CBSI3aHHBIX C YTPO30M CWIOW WIM €€ NpUMEHe-
HUSI, OTKPBITON WUJIM CKPBITOH, U BO3JAECPKUBATHCS
OT JIFO0OH MHOMNBITKH, MUMEIOMIENH LEIbI0 YacTHY-
HO€ WM IIOJHOE HApyIIeHHE HAlUUOHAIBHOIO
€IUHCTBA U TEPPUTOPUATBHON LEIOCTHOCTH JIO-
0oro Apyroro rocyaapcTBa Wiu cTpaHbl. JlanHOe
MOJIOKEHNE YKa3aHHOW JeKIapalid HaXOIUT
CBOE OTpPaK€HUE B TOM YTO KaXkJI0€ TOCYIapCTBO
(1. 5) 00s13aHO «BO3/IEPIKUBATHCS OT YIPO3BI CH-
JIOM UM ee IPUMEHEHMS IPOTUB TEPPUTOPUATIb-
HOW HEMPUKOCHOBEHHOCTH, & TaKXKE MOJUTHYIC-
CKOW HE3aBUCHMOCTH JII0OOOTO JPYyroro rocyaap-
CTBa U YTO TEPPUTOPHUSI TOCYJApCTBA HE TOJKHA
OBITh KaKk OOBEKTOM BOEHHOH OKKYIIAllUM B pe-
3yJbTaTe NMPUMEHCHUS CUJIBI B HapYIICHHE II0-
JO)KeHUH YcraBa, Tak W 00BEKTOM MpuobdpeTe-
HUS IPYTUM TOCYAapCTBOM B PE3YJIbTATE YTPO3BI
CWJIOH WiTH ee IprMeHeHus. B nekmaparuu oco0o
OTMEYAETCs, YTO HHUKAKOE TEPPUTOPUATIBHOE
puoOpeTeHne B pe3ybTaTe Yrpo3bl CHIOW HIIH
ee MPUMEHEHHS HE MOJDKHO MpPHU3HABATHCS 3a-
KOHHBIM U YTO KaXI0€ TOCYIapCTBO 00s3aHO
BO3JICP>)KUBATHCSI OT OPraHHU3alUH, I[OACTpPEKa-
TEIHCTBA, OKA3aHMsI TIOMOIIM WIH YJacTHsI B aK-

Tax Ipa)XxIaHCKON BOMHBI WU TEPPOPUCTUUECCKUX
aKTax B APYyTOM rOCyIAapCTBe».

Bonpocsl, kacaromuecss TeppUTOPUATBHOMN
IEJIOCTHOCTH TOCYNapCTB, OBUIM 3aTPOHYTHI U B
«Jleknapauu o HETOMYCTUMOCTH BMELIATENIbCT-
Ba BO BHYTPEHHHE Jieja TOCyIapcTB, 00 Oorpax-
JICHUH MX HE3aBUCHMOCTH M CyBEpEHHTETa», B
KOTOpO# TroBOpuioch, uto «O0BmeanHeHHbIe Ha-
oUunu B COOTBETCTBUU C UX ICJIbIO YCTPaHCHUSA
BOIMHBI, yTPO3bl MHPY U aKTOB arpecCUu CO31alu
OpraHM3allMI0, OCHOBAHHYIO HAa CyBEpEeHHOM pa-
BEHCTBE TOCYIApCTB, APY’KECTBEHHBIE OTHOIIE-
HUSL MEXAY KOTOPBIMH CTPOSTCS Ha YBaXK€HHH
MpUHIKAIIA PaBHOIPABHA HApOIOB M HX IIpaBa
pacmopsbKaThCs CBOMMH JEIaMM, a TakkKe Ha
00s13aTeNbCTBE €€ YJICHOB BO3IEPKHBATHCS OT
YIpO3bI WIH MPUMEHEHUS CUIIBI IIPOTUB TEPPUTO-
pUATIBHOM LEJIOCTHOCTH WJIM MOJMTUYECKON He-
3aBHCHMOCTH JII060ro rocyaapctsa»’. Jlms moc-
TIKEHUSl yKa3zaHHOW 1ienu B Jleknapauuu Mpo-
Bosriamaercs, uto «Hu omHO rocymapcTBo He
MOXKET HU MPUMCHATH, HU MOOLIPATH IMPUMECHEC-
HUC DKOHOMHYCCKHUX, TMOJIUTUYCCKUX MCP WIN
Mep MHOTO XapaKTepa Uil MPHHYXIESHUS IPYyro-
T0 TOCYAapCTBa MOJYHHUTEH OCYIIECTBIECHHE €ro
CYBCPCHHBIX IIpaB WKW IJId IMOJTYYCHUA OT HETO
Kakux Obl TO HU ObLIO MpeumyniecTs. Bee rocy-
JapcTBa JOJDKHBI TAK)KE BO3AEPKUBATHCA OT TO-
ro, 4TOOBI OPTaHW3OBHIBATH, TOMOTaTh, CO3JIa-
BaTh, ((MHAHCHPOBATH, MOOMIPATH WIIH JIOTYCKATh
BOOPYKEHHYIO, ITOAPBIBHYIO WIH TEPPOPUCTHYE-
CKYIO JCATCIIbHOCTL, HAIIPABJICHHYIO HAa U3MCHC-
HUE CTPOs APYroro rocy1apcTea MyTeM HaCHIIHs,
a TaKXke OT BMeENIaTeIhCTBA BO BHYTPEHHIOKO
60pBOY B APYrOM rOCYapCcTBE .

JanbHeilee pa3BUTHE TMOJOXKECHUE MPUHIIN-
Ma TEPPUTOPHATBHON IEIOCTHOCTH TOCYAapCTB
MOJTyYMJIO CBOE pa3BUTHE B 3aKIIOYUTEITHHOM
akte CoBemanus mo 6€30MacHOCTH U COTPYIHU-
gectBy B EBpore 1975 roma’, B KOTOPOM 4eTKO U
MaKCUMaJIbHO TIOJHO C(HOPMYJIMPOBaH MPUHITUI
TEPPUTOPHAIILHOM [EIOCTHOCTH FOCY/1apCTB.

B nynkte IV ykazanHoro akta, « Tepputopu-
aJbHAs [EJIOCTHOCTHh TOCY/AapCTBY, YKa3bIBaeTCH,
yro ['ocymapcrBa-ydacTHHKH OyInyT yBaKaTb
TEPPUTOPHAIBHYIO LIEIOCTHOCTh KaXKJI0TO U3 TO-
CyIapcTB-y4acTHHKOB. B cOOTBeTCTBHH € yKa-
3aHHBIM [IPUHOWUIIOM BCE€ TOCyAapCTBa-4JICHBI
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OOH wu CcyOBeKkThl MEXIyHApOJTHOTO IpaBa
JIOJDKHBI BO3ACPKUBATHCA OT JIIOOBIX JICHCTBHH,
HECOBMECTHUMBIX C IENSIMH H IPHUHIUIAMH
YcraBa OOH, nmpoTHB TeppUTOPHUATIBLHON 1IEJI0-
CTHOCTH, TOJIMTUYECKON HE3aBUCUMOCTU HJIH
eIMHCTBAa JIOOOr0 rocynapcTBa-y4yacTHHKA, a
TaKke, OT JIIOOBIX NEHCTBHH, MPEIACTABIISIOIIINX
co00if TpHMEHEHHe CUJIBl HIN YIPO3y CHIIOH.
locynapcTBa-y4yacTHHKH OyAyT paBHBIM 00pa3oM
BO3/EPIKUBATBCA OT TOTrO, YTOOBI MpeBpaIlaTh
TEPPUTOPHIO APYT APYra B OOBEKT BOCHHOW OK-
KyHalyy WIH JPYTUX TPSIMBIX WM KOCBEHHBIX
Mep NMPUMEHEHHS CUIIBI B HapylIeHHE MEXyHa-
POIOHOTO TpaBa WM B OOBEKT MPUOOPETEHHUS C
MOMOIIBIO TAKMUX MEP WM YTPO3bl UX OCYIIECTB-
nenus. Hukakas oxkkynauusi uiau npuoOpeTeHne
TAKOTO poja He Oy/eT IPU3HABATHCS 3aKOHHOM .

I'oBOps 0 MpUHIMIAX MEXIyHApOIHOTO Mpa-
Ba, CIEAYyeT TaKKE€ OTMETUTb, YTO CYIIECTBYET
OIIpEICJIEHHOE NIPOTHBOPEUNE MEKAY TaKHMU €€
MPUHLMIIAMH, KaK TEeppPUTOpUANbHAs IIEJOCT-
HOCTb U NPaBO HApOJOB Ha CAMOOIIpeIeIeHNE.

Kak yxe ObUIO yKa3aHO BHILIE, COTJIACHO
Jexnapanuu o0 TNpUHOMIAX MEXIYHapOIHOTO
npaBa, «Kaxmoe rocyaapcTBo AOJKHO BO3ZIEp-
KHUBAThCA OT JIOOBIX NEHCTBHI, HaIlpaBIEHHBIX
Ha YacTUYHOE WJIHM TOJHOE HapylIeHHe HalHo-
HQJIBHOTO €JUHCTBA U TEPPUTOPUAIBHOM Lieno-
CTHOCTU JIOOOr0 JApPYroro rocyAapcTBa HIIH
CTpaHbl» (MPUHIXI TEPPUTOPUATBHOM IIEIOCT-
HOCTH). BMecTe ¢ TeM B yKa3aHHOH JeKaparun
coniepkutcs «lIpuHIUI paBHONPaBUS U CaMOOII-
penenaeHus HapoJOB», B KOTOPOM yKa3bIBaeTcH,
YTO B CHJIy IPUHLMIIA PAaBHOIPABUS U CaMOOII-
peAeneHusl HapOIOB, 3aKPEIUIEHHOTO B YCTaBe
OOH, Bce Hapoabl UMEIOT MpaBO CBOOOJTHO OI-
penenars 6e3 BMEIIATEIbCTBA U3BHE CBOW MOJIH-
THUYECKUM CTaTyC M OCYLIECTBIISITH CBOE 3KOHO-
MHYECKOE, COITHAIIbHOE U KYJIbTYPHOE Pa3BHUTHE,
M KaXXJI0€ TOCyNapCcTBO O0053aHO yBakaTh 3TO
NIPaBO B COOTBETCTBUHU C MOJIOKEHUSIMH YcCTaBa
U COAEHCTBOBATh C TIOMOLIbIO COBMECTHBIX U HH-
JUBHUAYaJbHBIX JEHCTBUH OCYILECTBICHHUIO IPHH-
[IUITa PaBHOMIPABHS M CaMOOTIPEIEIIEHISI HapOI0B
B COOTBETCTBHUHU ¢ TojokeHusiMu Y crasa OOH.

B pamkax yka3aHHOrO NMPUHLMIA TaKXe ro-
BOPHUTCS, YTO «HHYTO HE MOJDKHO HMCTOJIKOBBI-
BaThCSl KaK CAaHKIMOHMPYIONIEE WM TOOIIPSIO-

niee JIoOble IeHCTBUS, KOTOPBIE BEJIH OBl K pac-
WICHEHUIO WM K YaCTUYHOMY WIH MOJHOMY Ha-
PYLIEHUIO TEPPUTOPHATIHHON LETOCTHOCTH WIN
MOJIMTHYECKOTO €IUHCTBA CYBEpEHHBIX M He3a-
BUCHMBIX TOCYAapCTB, COOJIONAIOMIMX B CBOMX
JNEMCTBHAX NMPHUHLMII PaBHONIPABUSA M CaMOOIpe-
JICJICHUST HAPOJIOBY.

Ilo MHEHHIO OTJIENBHBIX MPABOBEIOB yKa3aH-
Has JeKyapanus, 3alpelnias HeNnocpeCTBEHHO
JEeMCTBHA, BelyllMe K pacnagy rocyapcTB, HE
3amnpelaeT Mpu3HaBaThb HOBBIE TOCYNapcTBa, B
OTHOCTOPOHHEM TOPS/IKE BBIMIEANINE U3 COCTaBa
JIPYTUX TOCYAApCTB, B CIy4ae eClH roCylapcTBO
He o0ecIieurBaeT paBHOINPaBUE MPOKUBAIOIINX B
HEM HapoJI0B, B TOM YHCJIE 110 HALMOHAIBHOMY
NPU3HAKy W HE JIONyCKAIOLUIMM CBOOOZHOE camo-
olpeJiesieHNe TaKuX HapoaoB. OHAKO IIPU 3TOM
CleayeT OTMETHTh, YTO OTHENbHbIE Hapoibl B
paMKax rocynapcTBa HUX MpeOBbIBaHHSA, HOAIEP-
XKHUBaeMble U IPOBOLMPYEMbIE U3BHE, 0€3 BCAKUX
Ha TO OCHOBAaHMH CO3HATENBHO CO3JAIOT KOH-
(IIMKTHYIO CHUTYallMIO BEAYIIYIO K pa3Bally eIu-
HOTO TOCYJJapCTBa, YTO B CBOIO OYEPE/b HE MOXKET
CIy’)KUThb OCHOBAaHHEM HapyIllIEHUs TEpPPUTOPU-
JIBHOM LIEJIOCTHOCTH rOCYIapCTBa.

Ilomoxxenne wu mpunnunsl Ycrasa OOH
W MHOXECTB JeKJIapalyy, Kacaromuecs HeoOXo-
JTUMOCTH TOJIEpKAHUA MEKIAYHApOAHOTO MHUpA
1 0e30IacHOCTH BO BCEM MHpE W OOCCIICUCHHUS
TEPPUTOPHAIEHON EIOCTHOCTH KaXKIOrO TOCY-
JlapcTBa BHOBb OBUIM TOATBEp)KIeHBI B MTOro-
BOM JIOKYMEHTe BEHCKOH BCTpeUn rocyAapcTB —
yuacTHUKOB CoBelmaHus mo 0e30MacHOCTH U CO-
TpynHudecTBy B EBponie ot 15 auBaps 1989 rona,
B KOTOpOM, B YACTHOCTH I'OBOPUTCS, YTO Y4acT-
Huky CoBellaHusi MOATBEP)KIAIOT CBOE 00s3a-
TEJIBCTBO CTPOTO U 3(PPEKTHBHO COOIOAATH
NPUHLUI TEPPUTOPHAIBHON LEIOCTHOCTH TOCY-
napctB. OHH OyIyT BO3NEP)KHBATHCS OT JIFOOBIX
HapyIICHWH 3TOTO MPHUHINIA U, TAKUM 00pa3oM,
OT JIOOBIX ACUCTBHIA, UMEIOIIUX LENbI0 MPSIMBbI-
MU WIM KOCBEHHBIMHM CPEACTBAMHU BOIPEKH Iie-
nsMm u npuHiunaM Ycraa OOH, npyrum 00s13a-
TEJIHCTBAM 10 MEXIYHApOJHOMY TpaBy WIH IO-
JIOKEHUSIM  3aKIIIOYUTEIBHOIO aKTa HapyLIUTh
TEPPUTOPHAIIBHYIO IIEIOCTHOCTb, MOJUTHYECKYIO
HE3aBHCUMOCTb WM €IUHCTBO rocynapcrtsa. Hu-
Kakhe AEeHCTBUS WIM CHUTYyallMH, HapyIIarollue
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STOT MPHUHLMI, He OYAyT MpHU3HABAThCA TOCyAap-
CTBaMH-y9IaCTHUKAMHU 3aKOHHBIMA' .
HeobxoaumocTh COOIONIEHUST BCEMH TOCY-
JApCTBAaMU U CYOBEKTaMU MEXKIYHAPOIHOTO
mpaBa JIECATH OCHOBOMOJATAIOIINX MPUHIIUIIOB
MEXIyHapOJTHOTO TpaBa, B TOM YHCIE MPUHIUTIA
TEePPUTOPHATEHON IIEJOCTHOCTH TOCYAApCTB, yKa-
3aHa BO MHOTUX JACKJIApaIMSIX MEXITyHApOIHOTO
xXapakTepa M TOJTBEPXKICHA B 00s3aTeabCTBAaX
MHOTHX TOCYJapCcTB KaK Ha YpPOBHE MEXIyHa-
POIHBIX, TAK U HA YPOBHE MEKIOCYIapCTBEHHBIX
nmoroBopoB. OHAKO, KaK ITOKa3BIBAIOT COBpE-
MEHHBIE peajiy, NaHHBI MPUHIUI HA TMPAKTUKE
HEKOTOPBIMH TOCYJapCTBaMH He COOJrOaeTcs.
[Topoit iMu TPOBOIMPYIOTCS W TTOAIEPKUBAIOTCS
B OTHCNBHBIX OOIMENPU3HAHHBIX TOCYIapCTBaX
JIECTPYKTHBHBIC CHIIBI, KOTOPHIE CTPEMSTCS Ha-
PYIIUTh TEPPUTOPHAIBHYIO IICIIOCTHOCTh IO
JIO3YHTOM CaMOOTIPE/IENICHHs] HApOIOB 0e3 3aKOH-
HBIX Ha TO OCHOBaHHA, MPEAyCMOTPEHHBIX YCTa-
BoM OOH m MexmyHapOIHBIMH JCKIapalisMH.
SpxuM TpUMepoM 3TOTO SBISETCS MPOBO3TIAIIIE-
HUEC B OOINICMPU3HAHHBIX TIPAaHHUIAX TOCYIAPCTB
giaeHoB OOH oTaenbHBIX TaKk Ha3bIBa€MBIX CaMO-
CTOSITENIEHBIX TOCYAAPCTB B HAPYIIICHUE TTPHHIIH-
na TePPUTOPHAIBEHON IEJIOCTHOCTH TOCYHapCTB.
K Takum Henmpu3HAaHHBIM TOCYJapCTBaM OTHO-
CATCS T€ TOCYyAapCTBa, HE3aBUCHMOCTH KOTOPBIX
HE TIpuU3HaeTcs OOJBIIMHCTBOM TOCYIapCTB-
gineroB OOH. B nHacrosmiee BpemMs K mMOI00HBIM
TOCYIapCTBEHHBIM OOpa30BaHMSIM Ha TTOCTCOBET-
CKOM TIPOCTpaHCTBE OTHOCATCS AOxasus u HOx-
Hast OceTusi, KOTOphIe O(PUIMATHLHO CUUTAIOTCS
yactbto ['py3un, JIHE u JIHP—yacThio Ykpaussi,
Haropno-Kapabaxckas Pecrmybnuka — dacTbio
AzepOaitmkana, I[lpuaHecTtpoBbe-yacTbio Moi-
naBuu, Bazupucran — uacteio Ilakucrana, ['an-
myayr, Ilynrnena, Cmamunenn — yacteio Co-
Mamu, KocoBo — wacteio Cepbum, Typerkas
Pecry6mmuka Ceeproro Kumpa — gacteio Kun-
pa; TaiiBanb, wiu PecriyOnuka Kuraii — dacThbio
KHP, Tamun-NUnam — yactsto [lpu-Jlankn.

YuuteiBas nonoxenus Ycrasa OOH, [ekna-
panu  MEXIYHApOIHOTO XapakTepa, a TakkKe
MIPUHITUIIOB MEKIYHAPOJTHOTO TIpaBa, B YaCTHO-
CTH, U TPHUHIUINA TEPPUTOPHAIBHON IIEIOCTHO-
CTHU TOCYJIapCTB, CICAYET OTMETUTh, YTO OHU UT-
PaIOT BaXXKHEHIIYIO POIb B JIeNie YKPEIUICHUS! MH-
pa u obecrnedeHNs] MEXITyHApOIHOW Oe30IacHo-
CTH B COBPEMECHHOM MUPE.

B Hacrosimee BpeMs MEXKIYHApOJHOMY CO-
obmectBy, wienam OOH, ucxomss u3 cymiect-
BYIOIINX PEAIHA COBPEMEHHOTO MHpa, CIEAyeT
cTporo coOmomars monoxkenus YcraBa OOH u
JIPYTUX HOPM MEXKIYHAPOJHOTO XapakTepa, Ha-
MpaBJICHHBIX HA COXPAHCHUE MEXTyHapOIHOTO
Mupa U obecriedeHus: 0E30MACHOCTH MEXIY IO-
cynapcTBaMu. B cirydae HapyIIeHHS MOJIOKEHUS
Ycraba OOH w mpWHIIUIOB MEXTyHApOIHOTO
MpaBa, HAMpaBJICHHBIX MPOTHUB MUpa U Oe3omac-
HOCTH YEJIOBEYECTBA, a TAKXKE NPOTHB TEPPHUTO-
pHAIBHOM TIEJIOCTHOCTH HE3aBUCHUMBIX TOCY-
JIapCTB, MEXIYHAPOJTHOMY COOOIIECTBY CIIETyeT
MPUMEHUTh B OTHOUICHUM HAPYIIUTEICH BeCh
apCceHas MOJIUTUYCCKUX, SKOHOMUYECKUX U UHBIX
Mep IS BOCCTAHOBIICHUS MUpa H 0€30IacHOTO
COCYIIECTBOBAHMSI TOCY/IapCTB.

! Tlpunsita pesormonmeit 2625 (XXV) IenepanbHoii Accam6-
nen OOH ot 24 oxtsa6ps 1970 rona.

? [punsita pesomonueit 2734 (XXV) TenepabHoii Accamo-
ner OOH ot 16 nexabps 1970 rona.

3 Ilpunsra pesomonueii 2131 (XX) ['enepanbHoil Accambieit
ot 21 nexabps 1965 roxa.

* Tam xe.

> Tam sxe.

6 CoBemanne o Ge30MacHOCTH ¥ COTPYIHMYECTBY B EBpore,
HauyaBmieecss B XenbcuHKH 3 uiond 1973 roma u mpopon-
kaBieecs B JKenese ¢ 18 cenrsops 1973 roxa mo 21 urons
1975 rona, 6puTO 3aBepmIcHO B XenbcHHKU 1 aBrycra 1975
roza.

7 http://docs.cntd.ru/document/1901862

¥ http://docs.cntd.ru/document/901739141
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Annomayusa. B cratbe mogpobHO paccMaTpHBaeT-
cAd TOHATHE YYACTHUKA YIOJOBHOTO CYAOIIPOM3-
BOJICTBA — [0O3HABATEJsA. YTOJOBHO-IIPOIlECCYATIb-
HBIIT Komekc Poccuiickoit Pepepanuu HEOTHO-
3HAUYHO O0O3HAUAET IIOHSATHE OTOT0 YUYACTHUKA.
ITopsimoK HagedeHUA MMOJHOMOUYUSAMU JO3HABATEA
BaXKeH I HMOHMMAHUA ero KomiereHiuu. HeoO-
XOAMMO UYeTKOe pasrpaHMYeHre MOHATUSA J03HaBa-
TeJsA HaA YIOJHOMOYEHHOI'O ¥ IIPABOMOYHOTO
C pasrpaHuyYeHreM NX KOMIIETEHI[VH.

Abstract. The article deals in detail with the con-
cept of a participant in criminal proceedings — an
interrogator. The criminal procedure code of the
Russian Federation ambiguously designates the
concept of this participant. The procedure for em-
powering the investigator is important for under-
standing his competence. It is necessary to clearly
distinguish the concept of the investigator on the
authorized and competent with the differentiation
of their competence.

Knwueévle cno6a: yuaCTHUKU YTOJOBHOTO CYHO-
IIPOU3BOJCTBA, [O3HABATENb, YIOJHOMOYEHHBIHN
IOo3HaBaTeJ b, IIPABOMOYHBIN /JO3HABaTeJb, Ha-
YaJbHUK OpPraHa JO3HAHUA

Key words: participants of criminal proceedings,
the investigator, the authorized investigator, the
authorized investigator, the chief of division of
inquiry

B Teopun yronoBHOro mporiecca U IesTeIbHO-
CTH TIPAaBOOXPAHUTEIBHBIX OPraHOB YacTO BO3HH-
KaroT TIPOOJIEMEI, CBA3aHHBIC C Pa3HBIM IOIXOIOM
MIPU PACCMOTPEHUH PSIJIa TIOHSITHH, W3JI0KEHHBIX B
YronoBHO-npoueccyalsHOM Kojekce Poccuiickoit
Oeneparmu (ganee — YIIK Poccun). B gactHo-
CTH, 3TO CBSI3aHO C IOHATHEM «IO3HABATEIIbY.

B VIIK Poccun nmaetcst ciemyroriee onpene-
JIEHUE: «JI03HaBaTejb — JOJDKHOCTHOE JIULO Op-
raHa JO3HAHWSA, MPABOMOYHOE JIMOO YITOITHOMO-
YEHHOE HAYaJIbHUKOM OpraHa JIO3HaHMsI OCYILECT-
BIISITH TIPEBAPHUTENEHOE pacciieioBanre B (popme
JIO3HaHMSI, a TAK)K€ HHBbIC IMOJHOMOYMS, IMpeay-
cMotpennsie Koekcom» (1. 7 cr. 5)'. Mcxons u3
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BBIIIEU3TI0KEHHOTO, MOXKHO C/eJaTh BBHIBOJ:
JI03HaBaTeIh — 3TO JIUIO, MPOU3BOAAIIEE MPe-
BapUTEIbHOE PACCIEIOBAHME U OCYIIECTBIIIO-
mee mpolleccyalbHble AeiicTBusi. Kpome Toro,
pa3nMyaloT JABa BHJA J03HABaTeNled B MpoIecCy-
aJIHHOM aCMEKTe: YIOIHOMOYEHHBIN 103HABATENb
W TIPaBOMOYHBIA J03HaBaTedb. [Ipu 3TOM 3aKO-
HOJATeNb HE pPa3rpaHNYMBaET MOJTHOMOYHUS ITHX
JIByX CyOBEKTOB YTOJOBHOTO MPOIIECCa, YTO BBI-
3BIBAaET OIPENEICHHBIE BOMPOCH KaK B TEOPHH,
TaK ¥ Ha MPaKTHKe.

CnoBO «IIpaBOMOYHBII» B TOJIKOBOM CJIOBape
UMeeT 3HadeHHne «00Jalaroniiii 3aKOHHBIM IIpa-
BOM, TTOJTHOMOYHEM» . Kakue [03HABATeIH CUH-
TaloTcs mpaBoMo4yHbIMU? Te, KOTOpBIE HMEOT
MPaBO OCYIIECTBIIATH CBOW TMOJTHOMOYHS TI0 TIpa-
By, MO 3aKoHy. VMMu cuUuTaroTcsl J03HABATEIH,
Ha3HA4YEeHHBIE Ha JOJDKHOCTH B IPEILyCMOTpPEH-
HOM 3aKOHOM TOpsJIKe (KaK MPaBUIIO, IPUKA30M).
Ecaun paccmarpuBath MECTO MPaBOMOYHOTO J03-
HaBaTeNsd B CTPYKTYpPE OPTaHOB BHYTPEHHHX JIel,
TO 3TO JO3HABATEIIN OTACIIOB (YIIPAaBJICHHUI) 103~
HaHus. B KOHTEKCTE NOHMMaHHS YTOJOBHO-
MpOIleCCYaNbHOTO Konekca Poccnn MOXXHO WX
elle OXapaKTepu30BaTh Kak: JO3HaBaTENH MO-
pasneneHust no3HaHWsA. [logpasnenenuem ao03Ha-
HUS M0JIaraeM CYUTaTh 000CO0JIeHHOE CTPYKTYp-
HOE TMOApa3/ielIieHue OpraHa J03HaHMs, OCHOBHOI
3a/1aueil KOTOPOro SIBJSIETCS paccieloBaHue Ipe-
CTYIUICHHH B (pOpMe JO3HAHUS, TO €CTh IO yro-
JIOBHBIM JIeJIaM, 10 KOTOPBIM IpeBapHTEIHHOE
ciencTBue He o0s3arenbHO. TakuM  o0Opaszom,
MIPaBOMOYHBIN JI03HABATEh COCTOUT B INTAaTe Ha
JIOJDKHOCTH JTIO3HABATellsl, OCHOBHOW IPOLIECCY-
aTBHOW (PYHKITMEH KOTOPOTO SBJISETCS TPOU3-
BOJICTBO JIO3HAHMSL.

PaccmarpuBas MmoHSITHE «YMOIHOMOYEHHOTO
JI03HaBaTels» HEOOXOAUMO WUMETh B BHUJIY, UYTO
JMAHHBI TEPMHUH MPHUMEHUM K JO3HABATEIsIM,
KOTOpBIE HaYaJIbHUKOM OpTaHa JO3HAHUS YIOJI-
HOMOYEHBl Ha TIPOBEJEHHE IPOLECCyaTbHBIX
JeHCTBUH.

OOpaimaeM BHHMaHUE Ha TO, YTO 3aKOHOJIA-
TeNb OMpEIeNsieT BO3MOXHOCTh OCYIIECTBIICHUS
MPOIIECCYAIbHBIX JIEUCTBUN «YMOJHOMOYEHHBIM
JI0O3HABATENIEM» TOJBKO MO MOPYUYCHHUIO Hauajlb-
HUKa OpraHa JIO3HAHWUSI.

Cratyc no3HaBarensl MPUOOPETAeTCS] WM B
CIJIy TIPEJOCTABJICHUS €My HEKHX IOJTHOMOYHIl

HayalbHUKOM Oprana no3HaHus. IlomrBepxne-
gue "HaxonuMm B Tekcte YIIK Poccun: «Hauvanb-
HUK OpraHa JO3HaHUS — JOJDKHOCTHOE JIHMIIO
Oprasa JI03HaHUs, B TOM YHCII€ 3aMECTUTENb Ha-
YJaJlbHUKa OpraHa JO3HAHHA, YIOJIHOMOYEHHOE
JlaBaTh MOPYYEHMsI O MPOM3BOJACTBE JTO3HAHUS U
HEOTJIO)KHBIX CIIEICTBEHHBIX NEHCTBUMU, OCyLIe-
CTBJIATH HWHBIE IOJHOMOYHS, IPEAYCMOTPEHHBIE
Konexcom» (1. 17 cT. 5).

Takum 00pa3om, y Hac BBICTpPaWBaeTCs MPO-
LiecCyallbHasl LIETI0YKA YYaCTHUKOB — HAYaJIbHUK
opraHa JI03HaHHS (B TOM YHCIIC €T0 3aMECTUTEIh)
U «yHNOJHOMOYEHHBI MM JT03HaBatenby. Ilompo-
OyeM B3aUMOJICHICTBHE YKa3aHHbBIX JIUI] PACCMOT-
peTh Ha NpUMepe NMPaKTUUYECKOH NeATeNbHOCTH
OpraHoB BHYTpeHHUX Jenl. B mynkre 1 uwactu 1
crateu 12 denepanbHoro 3akona «O HOJ‘II/ILII/II/I)>3
YKa3aHO, YTO B OOS3aHHOCTH TOJHUIIMH BXOJUT:
MIpHEeM W PErHCTpanys 3asBICHUH U COOOIICHUH
0 TIPECTYIUICHUSX; OCYILECTBICHUE B COOTBETCT-
BHUH C MOJBEJOMCTBEHHOCTBIO IIPOBEPKHU 3asiBIE-
HUH ¥ COOOILIECHN 0 MPECTYMICHUSIX U IPUHATHE
[0 TaKUM 3asBJICHUSIM U COOOLICHUSM Mep, Ipe-
JIyCMOTPEHHBIE 3aKOHOATENIbCTBOM Poccuiickoit
denepanuu.

B coorBerctBuu ¢ Ykasom Ilpesunenra PO
ot 1 maprta 2011 r. Ne 250 «Bomnpocsl opranuza-
LMK TOMHIMA»’ B COCTAB MOJHIMH BXOIST MOJ-
pasneneHus, OpraHu3aluy W CIY>KObI, Ha KOTO-
pble BO3JIArarTCs: NPHUEM, PErucTpauus U MOpo-
BepKa 3asABJICHUH W COOOIICHHWHA O MPECTYIICHH-
X, ...IIPOU3BOJCTBO JO3HAHUS, OTACIBHBIX MPO-
LIECCYaNIbHBIX JEHCTBUM IO YTrOJIOBHBIM J€JIaM,
...OTHECEHHBIX 3aKOHOAATENBCTBOM Poccuiickoit
denepannu K IOJBEAOMCTBEHHOCTH MOJIUIUH.

CrnenoBaTesbHO, COTPYAHUK MOJUIIUN MOYXKET
BBICTYNAaTh B KA4E€CTBE YIOJHOMOYEHHOIO J03-
HaBarTessl B TEX CIyyasiX, KOrja HadyaJbHUK Opra-
Ha BHYTPEHHHX Jei (Ha4aJbHHK OpraHa JO3Ha-
HUS) JTAeT eMy MOPYYEHHUS O MPOU3BOACTBE IMPO-
LlecCyalibHbIX JCHUCTBUM.

He craBs mepen coboli menu Ha3BaTh BCe
MoJipa3/iesIeHNsl TOJIMIINH, KOTOpPBIE BIIpaBe OCY-
HIECTBIIATh IPOLECCYalIbHBIE ITOJHOMOYMS, TaK
KaK CTPyKTypa TEppHUTOPHAIBHOIO OpraHa ycra-
HAaBJIMBAETCA INPABOBBIM AaKTOM PYKOBOIUTEIS
COOTBETCTBYIOILIETO TEPPUTOPUANBHOIO OpraHa
MBJI Poccun Ha perMoOHaJIBHOM YpOBHE’, IO-
mpoOyeM pa3o0paTh OIHH MIPUMED.
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B nonHOMOYMS y4acTKOBOIO YIIOJIHOMOYEH-
HOTO TMOJMIMHU BXOJIUT MPHUEM, MPOBEPKA U pac-
CMOTpPEHHE  COOOIIEHUH O  TMPECTYIUICHUHU.
B nynxre 60 MucTpyKiuu®, periiaMenTupyoleit
JIeATEIbHOCTh yYaCTKOBOI'O YHOJHOMOYEHHOTO
MOJIMLIMY, YKa3bIBAETCS: B COOTBETCTBUH C PE30-
JIOUMEH MPsIMOrO WM HEMOCPEICTBEHHOIO py-
KOBOJUTEINS YYaCTKOBBIM YIIOJHOMOUYEHHBIN IO-
JTydaeT B TOJPA3JCIICHUH JEIOMPOU3BOICTBA U
peXuMa 3apeTHCTPUPOBAHHBIC OOpaIieHus Tpa-
JKIaH AJi1 pacCMOTpeHus 1o cymecTBy. Ha npak-
THUKE, paccMaTpuBas COOOIICHHWE O MPECTyIUIe-
HUU U NIPUHUMAS 110 HEMY PELIEHUE, YYaCTKOBBIN
yHOJ'IHOMO‘-ICHHI:IfI IIOJIMIIMKM  HAa3bIBACT CC6}I
«VcnonHAOIMKA  00A3aHHOCTH  JO3HABATENN,
TaK Kak IPOU3BOJCTBO IPOLECCYabHBIX NEUCT-
BUH — 3TO HE OCHOBHasi 005A3aHHOCTh Y4aCTKO-
BOIro ynoJIHOMOYCHHOI'0, a BBIIIOJIHCHUEC UM I10-
pydY€HUsl HadajJbHUKA OpraHa Ao3HaHWs. Takum
o0pa3oM, HaYaJbHUK OpraHa JO3HAHUS NAeT I10-
pydeHHE B JAHHOM IMpUMEPE — YYaCTKOBOMY
YHIOJTHOMOYEHHOMY TIOJIMIUY, H caM (akKT Topy-
YCHUS HAYAJIbHUKOM OpraHa JO3HaHUA KOHKPET-
HOMY [IOJDKHOCTHOMY JIMILY IPOBEICHHUS IIPOBEP-
ku B nopsake cr. 144 YIIK Poccuu o3Hauyaer,
YTO TaKOE€ MOpPYUYEHUE HAAENSIET 3TO JIULO CTaTy-
COM «YIIOJTHOMOYEHHOTO JI03HaBaTels». Crenyer
o0paTuTh BHHMaHHE Ha TO, YTO YIMOJIHOMOYEH-
HBI JO3HaBaTeldb IPABE OCYILUECTBISATH JIHUIIb
OTHEJbHBIE MpOLECCyalbHbIE NEUCTBUS, a HE
MIPOU3BO/IMTH paccieioBaHue B GopMe J03HAHUS,
4yeM U OOYCIIOBJIEHO TMPOIECCYalIbHOE JIEICHUE
JI03HaBaTeJIeH Ha BUJIBIL.

[TogBoas uTor, HEOOXOAUMO OTMETUTH BaXK-
HOCTb B OIpPEACICHUU TEPMHHA «I03HABATENb):
«IIPaBOMOYHBII» — Ha3HAYCHHBINA HA IOJHXKHOCTh
B YCTaHOBJIEHHOM 3aKOHOM MOpPSJKE, BXOASLIUN
B IUTaT MOJApa3/CNICHUs] JI03HAHUSA, OCHOBHBIM
Ha3HAY€HHUEM KOTOPOTO SIBJIAETCS HPOU3BOJCTBO
JI0O3HAHUS, a TAK)KE€ COBEPILIEHHO OPYrou Mo Impa-
BOBOHM MpPUPOAE — «YIMOJHOMOYEHHBIN I103HaBa-
TEJIb», KOTOPBIA BBIMOJHAET IPOLIECCYAJIbHbBIE
JEUCTBUS B TMpeEJeNiax CBOCH KOMIETCHITNH, Oy-
Iy4d YIOJHOMOYEHHBIM Ha4yalbHUKOM OpraHa
JIO3HAHUS.

! VronoBro-npomneccyansubii koneke Poccuiickoit denepa-
un ot 18.12.2001 Ne 174-®3 (pex. ot 06.07.2016) (c u3m.
U 1o, Berym. B cuiy ¢ 01.09.2016))// C3 P®, 2001. Ne 52
(u. I). C1. 4921.

2 TonKoBBIif coBapb pycckoro si3sika. ACT. 2014. C. 628.

3 ®epepanbublii 3akon ot 07.02.2011 Ne3-®3 (pex. or
03.07.2016) «O nonuuum» (c U3M. H JOI., BCTYII. B CHIIy C
04.07.2016).

* Va3 Ipesunenta PO ot 1 mapra 2011 1. Ne 250 «Bonpocst
opraHuzanuu noiaunum»// Poceniickas razera. 2011. 2 mapra.
5 Mynxr 16 Tpukaza MBJ] Poccuu ot 21.04.2011 Ne 222
(pen. ot 02.06.2014) «O6 yTBepkacHNN THIIOBOTO MOJOXKE-
HUS O TEPPUTOPUATIBHOM OpraHe MUHHCTEpCTBAa BHYTpPECH-
Hux nen Poccuiickoii @enepauuu Ha pailOHHOM YpPOBHE»
«bronnereHs HOPMAaTHBHBIX aKTOB (elepalbHBIX OpPraHOB
UCTIONHUTENBHOM BnacTu». Ne 28. 2011.

6 IMpuxaz MBJ] P® ot 31 nexabpst 2012 r. Ne 1166 «Bompo-
CBl OPraHU3alUH JESTEIbHOCTH YYaCTKOBBIX YHOJIHOMOUEH-
HBIX mmonunumuy» // Poccuiickas razera. 2013. 27 mapra.
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Annomayusa. B 2012 rogy B Poccuiickoit ®Pene-
pamuy MOIIEHHHNYECTBO B cdepe CTpaxOoBaHUSA
BBIJIEJIEHO B OTHEJbHOE IIPeCTyIlJIeHne, IIpery-
cmorperHoe ct. 159.5 YK P®. B 2016 rony BHe-
CeHbl M3MEHEHMWs, YBEJIUUYHUBIINE MAKCUMAJbHBIE
CPOKH JIHWIIIeHUsS CBOOOABI IO JaHHOI crarhe. o
HACTOSAILIE0 BPEMEHHU IIPOBEAEHO CJIMUIIKOM MAaJo
CPaBHUTEJIbHO-IIPABOBLIX WCCJIEIOBAHUIN, II03BO-
JIAIOMUX YYECTh OIBIT MHBLIX CTPAH, a KOHCEHCYC
OTHOCHUTEJIBHO HEOOXOZUMOCTH JAHHOMN CIIeIH-
aJIbHOM HOPMBI HE OOCTUTHYT. YHCIO CJIydyaeB
MomleHHUYecTBa B c(epe crpaxoBanus B IOAP
IPOJOJIXKAeT PacTH, IIPHU STOM, OAHY U3 KJIOUe-
BBIX pOJIell MIPalOT HEKOMMeEpUYeCcKHe OpraHmsa-
AU, CO3[aBaeMble UTPOKAMIU CTPAXO0BOr0 PHIHKA,
U COAEHCTBYIOIVE MIPABOOXPAHUTEJIBLHBIM Opra-
HaM B PaccCJefOBAHNN TJaHHBIX CIYYAEB.

Abstract. In 2012, in the Russian Federation in-
surance fraud was singled out as a separate crime
under Art. 159.5 of the Criminal Code. In 2016,
changes were made that increased the maximum
terms of imprisonment under this article. To date,
too few comparative legal studies have been carried
out to take into account the experience of other
countries, and there is no consensus on the need
for this special rule. The number of insurance
frauds in South Africa continues to grow, while
one of the key roles is played by non-profit organi-
zations created by insurance market players and
assisting law enforcement in investigating these
cases.

Kniouesble cno6a: MOIEHHNYECTBO, CTPAXOBAHUE,
MOILIEHHUYECTBO B C(hepe CTpaxXxOBaHUs, YrOJOBHASL
OTBETCTBEHHOCTh, IOAP, ro)KHO-apuKaHcKad
pecnyoanKa

Key words: fraud, insurance, insurance fraud,
criminal liability, SAR, South African Republic
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Wsmenenus 3akoHojarensctBa 2012 roma
BHECIIM HOBbIE CTaThi B OCOOCHHYIO 4acTh YTO-
JoBHOTO Konekca Poccuiickoit denepaunu, ogHa
U3 KOTOPBIX 3a HOMepoM «159.5» nmenyercs kak
«MoIIeHHUYECTBO B chepe CTpaxOBaHUS», KPH-
MUHAJIM3APOBAB JaHHBIA BUJ MOIIEHHUYECTBA B
Ka4yecTBe CaMOCTOSITENIbHOTO TpecTyruieHus [1].
B ocHOBy BbIIENEHUs HOBOTO COCTaBa, M paHee
nojamnaaasmero nox neicrsue cr. 159 YK PO
(«MoreHHHYECTBOY), TMOJIOKEH OOBEKT HpECTy-
TUIEHUS. — OOIIIeCTBEHHBIE OTHOLIEHMS, Ha KOTO-
PBIIl OCATAIOT MPECTYIHBIC AESHUS, IPEeAMET U
CITOCO0 WX COBEPIIICHHUS.

ObmupHoe o0OcyXIeHne Npy NMPUHATHH 3a-
KoHompoekTa B I'ocynapcreennon [Jyme Dene-
pansHoro CobOpanus Poccutickoit denepanuu B
2012 roay He COCTOSIIOCH, XOTSI CTEHOTpaMMa |
COJEPKUT OTICIbHBIC TO3HUIINU NEImyTaToB [2],
BBICTYNABIIUX I[POTUB €r0 NPUHATUSA, U IPU-
3bIBABIINX IPOBECTH JOMOIHUTEIbHBIA aHAIU3
C 1eNbl0 GOPMHUPOBAHUS YCTOHUYMBON CHUCTEMBI
yrojoBHoro npasa B Poccuiickoii @enepaunu.
[IpoBenenne cpaBHUTENBHO-IIPABOBOTO HCCIE-
JIOBAaHUS C €0 M3yYECHHS WMEIOIIETocs 3a-
pyOexHOro ombiTa co3nact 06a3y g NPUHITHS
ONTUMAJIbHBIX 3aKOHOAATENbHBIX PEIICHUH.

Hemoxkpatuueckue pedopmsel B FOxHO-
Adpukanckoii Pecnyonuke (FOAP), xak u B Poc-
cutickoit eneparnuu, Havanuck B 1990 rony, a B
1994 roxy mpouun nepBeie BCEHApOIHBIE BHIOO-
pHl [3]. DOKOHOMHUKA TaKXe XapaKTepU3yeTcsl UH-
TEHCUBHBIM POCTOM M CUHTAETCS MEPCHEKTUBHON
[4]. Panee co3naHHbIE peXUMOM amnapTenja mnpa-
BOBBIE MHCTUTYTHI HE MOAXOIWIN IS UCIIOIB30-
BaHUS B Ha4aBIIEH OBICTPHII POCT KalUTAIHCTH-
YECKOW SKOHOMHKE, TaKUM 00pa3om, OOJBIIHH-
CTBO W3 HHX IPHUXOIWIOCH CO34aBaTh 3aHOBO.
Tem He MeHee, U 1o cell AeHb «Hnekc nemokpa-
tun» otHocuT TOAP mume Ha 29 Mecto, xapak-
Tepu3ys MOJUTHUECKYI0 M TPABOBYIO CHCTEMY,
KaK HECOBEPLICHHYIO, U BIUIOTHYIO IPHJIETalo-
Y10 K «THOPHUIHBIM pexumMam» [5].

CpaBuenue IOAP ¢ Poccuiickoit denepanuu
UHTEPECHO B CBSI3U C HAIMYHEM CXOXKECTH ABYX
CTpaH B UCTOPUYECKOM KOHTEKCTE (CMEHa IOJIH-
THYEeCKoro Kypca B Hadanme 1990-x rr., mocne-
IyIOIUHA HEOOMEpHBIH POCT MPECTYNHOCTH) W
KOHOMHUKO-TIPAaBOBOH (Pa3BHUBAIOIIKECS CTPaHBI,

C POCTOM 3KOHOMHKH H, KaK CIEICTBHE, pa3BU-
THE HOBBIX IIPAaBOBBIX HHCTUTYTOB) [6].

OdunpranbHas cTaTUCTHKA COBEPILEHHS Mpe-
cryruieHnii  FOkHO-AQprKaHCKOW —pecITyOIuKH
COBEPLICHHO HE OTPaKaeT pealbHbIi YPOBEHb
NPECTYNHOCTH JAa)e MO TaKUM BHIAM IPECTYyII-
JieHus1, Kak youiicTBa, pa3ooii u np.[7], a ocHo-
BO 3aIIMTHI CTAHOBUTCS aKTHBHAS TPaKJaHCKas
MO3HULMS M MEPBI, IPUHUMAaEMble CaMUM OOIIeCT-
BOM, OyAb TO BO3BEIEHHE 3alIUTHBIX OappuKan
Ha YyIUIAX WIK NPOTHBOCTOSHHE «OeI0BOPOT-
HAYKOBO» MPECTYIMHOCTH [8].

[TpuHIMI «HYIEBOH TOJIEPAHTHOCTWY MpPHU-
MeHsics B FOAP HeomHOKpaTHO MO rpymmnam
INPECTYIUIEHUH, YTPOXKAIOIIMM  TOCYJapCTBY.
DOxoHomudeckass mommtuka FOAP dopmupyercs
Ha OCHOBE OIIbITa CTpaH, KOTOPBIE CMOTJIH MO/I-
Jiep’KaTh POCT BHYTPEHHETO BajOBOTO IMPOIYKTa
Ha ypoBHe Oonee 7% (Kuraii, Cunramyp, FOxHast
Kopes)[4], omHako, MpaBUTEILCTBOM CTPaHBI,
BEPOSITHO, YTO yIpo3a CTPaxOBOIO0 MOLICHHHYE-
CTBa B HACTOSIIMA MOMEHT HE OICHHBACTCA
CTOJIb CEPHE3HO. DKCIEPTHI KE OLCHUBAIOT IIpe-
CTYITHOCTh OJIHUM U3 Ba)KHBIX HEraTHBHBIX KpH-
TEpPUEB CHMKEHHUS WHBECTUIIMOHHONW aKTUBHOCTHU
cTpassl [9].

IIpaBoBas cucrema IOAP, chopmupoBas-
LIasICsl O BIMSTHUEM MHTETPAllM M KOHBEPIeH-
LUK C Pa3IMYHBIMU I'OCYAAapCTBAMM U HX IIPaBO-
BBIMU OCHOBaMH, OTHOCUTCS HPEUMYIIECTBEHHO
K aHIJI0-CaKCOHCKOH Tpymme (MHOTHE HCCIeao-
BaTelIM HMEIOIIee MECTO COYETaHHE HMEHYIOT
«rubpuaHOi» cucremoii [10]), cyneOHbIH mpetie-
JCHT SIBJISCTCSI MCTOYHMKOM IIpaBa, HapaBHE C
00IIMM 3aKOHOAATEILCTBOM, B KOTOPOM pa3po3-
HEHO HaxOAATCS YroJIOBHbIE mpeanucanus. llpe-
crymieaneM B FOAP cuutaercs netictBue (ToBe-
JICHHE), IPUYUHSAIONHE yIepO O0IecTBy, KOTO-
poe mpsMO MM KOCBEHHO B CHJIy 3aKOHa WU
o0blvasi mojIexaliee o00sf3aTeNbHOMY Hakasza-
Huto. EauHbI KoauUIMPOBaHHBIA JTOKYMEHT,
COJZICpKAIIMI CBOJ| YrOJIOBHBIX Haka3aHWUH, OT-
CYTCTBYET; MMEETCS OTHOCUTEIbHO HEOOJBIIOE
KOJINYECTBO HOPMATHBHBIE AKTOB, DPEryJIHPYIO-
e KOHKpPeTHyI0 cdepy NpaBOOTHOIICHUH.
B psine paiionoB KOAP, Hacensiembix OaHTy, Aei-
CTBYET YTOJIOBHBIA KOAEKC ISl TY3€MHBIX Tep-
putopuii 1886 ronma. YronosHoe mpaso FHOAP
B HacTosllee BpeMs NpeayCMaTpUBaeT Hakasa-
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HUE B (hopMe TIOPEMHOTO 3aKIFOUYEHUS, TIOMeTIle-
HUE B YUPEXJCHUE HE MEHUIUTAPHON CHCTEMBI,
mrpadsl, nopky. IIpoueccyansHble TpeOoBaHUS
coJiep)KaTcsl B akTax o0 yroJOBHOW Mpolexype
ot 1955 roga u ot 1977 rona.

[IpaBooXpaHHUTENBHBIE OPTaHBl PECITyOIUKH
€/IBa CHPABIISIOTCS C PAacCleOBaHUEM TSKKUX
YTOJIOBHBIX MPECTYIUICHUH MPOTHUB KU3HU TPak-
man (B 2017 romy 3apeructpupoBaHo 19 016
youtict, 155288 pa30oliHBIX HaIajCHUH,
140 120 rpabexxeit — HamboJiee BBHICOKHE IOKa-
3aTeIM TMPECTYNMHOCTH 3a mocieanue 10 et
[11]). CymiecTByIOT MHCTHTYLIMOHAJIBHBIE U IIO-
JUTUYECKUE TPOOJIeMBbl, HE TIO3BOJISIONINE B Ha-
cTofAIlee BpeMs TOCYAapCTBY B TIIOJIHOW Mepe
OCYHIECTBJIATh OOpBOY C MpecTyIUIeHUsIMU «Oe-
JIBIX BOPOTHUYKOBY», K TOMY K€ HaXOJAIIMXCS Ha
CTBIKE C HApyUICHWEM YCIIOBHH B paMKaX KOH-
TpakTHOrO IpaBa. Bce 310 copmupoBaio mouBy
UL IEATENILHOCTH HEKOMMEpPYECKHX OpraHu3a-
ui, Takux kak South African Insurance Crime
Bureau (SAICB) u South African Insurance As-
sociation (SAIA). OCHOBHBIMH 4JICHAMH OpPTaHU-
3allMM SIBJIAIOTCSl CTPaxOBbIE KOMITAHUH, a Jesi-
TETPHOCTh HAlpaBJIeHA Ha MPOBEICHHWE HE3aBH-
CHUMBIX pacClIeJOBaHUH, TIPUEM U TpPOBEpKa CO-
oOmeHnii mo TeneoHy «ropsdyeld JTUHAWY. 3a
2017 rom cTpaxoBble OPTaHU3AIUS OCYIIECTBIIIH
BBIIUIAT HAa 45 MWITHAPJOB FOKHOA(PPUKAHCKUAX
paun (217 MwimuapIoB pOCCHMCKUX pyoOIeit),
NPU 3TOM MOIIEHHHYECKHE BBITUIATH COCTABHIIH
M0 OIEHKaM TMopsaka 5,5 MWUIMapJ0oB paH[
(26,5 wmunnmmapmoB pyOneif), 9To COCTaBIseT
okoso 12%. OMHUM W3 OCHOBHBIX MEPCIEKTHB-
HBIX HalPaBJICHUI B JAEATEIILHOCTH HEKOMMEpUe-
ckoit opranuzauuu SAICB, onpeneneHHol B Ka-
yecTBe KiroueBoil 3amaun (key strategy) c 2014
rojia, SIBJISIETCS CO3JIaHHE aHATMTUYECKUX WHCT-
pymenToB (analytical tool) mis 60psOBI cO cTpa-
XOBBIM MOIIEHHHYECTBOM.

C menpio MpoBEAeHNU YaCTHOTO pacciieioBa-
Husi SAICB 3akitodeHbl COTJIAlICHUs] C pas3jivy-
HBIMH CJTy’)kK0aMU, PacIoiararoIliMHU TaHHBIMU O
CIIyYMBIINXCS JTOPOKHO-TPAHCIIOPTHBIX HMHIH-
JeHTaX, (UHAHCOBBIX TPaH3aKIMIX, 0OpalIcHUU
TpakIaH 3a METUITHHCKON momMotibio (Asset For-
feiture Unit of the National Prosecuting Author-
ity, National Department of Health, Financial
Intelligence Centre, Road Traffic Management

Corporation u np.). ChopMHpPOBaHHBIA OpPTaHU-
sanueit SAICB nakeT TOKyMEHTOB HalpaBIIIEeTCS
B opransl momumuu (South African Police
Service), mans coBepiieHHs NEHCTBHIA TpoIieccy-
QIBHOTO XapaKkTepa, HeOOXOAMMBIX IS MPUBIIE-
YeHUSI K YroJIOBHOM OTBeTCTBeHHOCTH [12]. Pac-
CJIETIOBAHHOE JIEJI0 HAINpPaBISIETCS TOCYIapCTBEH-
Homy oOBuHuTemo (National Prosecuting Au-
thority, NPA) mis nepenauu nena B cya. B 1999
rofy OBIJIO CO37aHO YTpaBieHHE CIHEIHATbHBIX
onepammii (Directorate of Special Operations,
DSO) npu NPA, a B 2001 CreuuanbHblid CIEACT-
BeHHBII opraH (Special Investigative Unit, SIU),
VMMEIONINE TTOTHOMOYHS TI0 PACCIEIOBAHHUIO OCO-
00 BaXXHBIX U PE30HAHCHBIX JIEJ, B TOM YHCIE
MOILIEHHIYECTBa, COBEPIIEHHOI0 OpPraHH30BaH-
HBIMH TipecTynHbIMU Tpynmamu [13]. [punmun
pabotet DSO — co3maHue OIepaTUBHO-
CIIEICTBEHHOM TpYMIBI, COCTOSIIEH U3 omepa-
THUBHBIX Pa0OTHHUKOB, CJEIOBATEICH W aHAIUTH-
koB. O/HaKo, HE CMOTpPS Ha HAJIMYWE IMHPOKHUX
MOJTHOMOYHM, JIO HACTOSIIEr0 BPEMEHHU OOIlb-
HIMHCTBO Jei, pacciaeayembrx DSO, oTHOCATCS K
cdepe 6OpHOBI C KOPPYIIHMEH, a jJeja O MOIICH-
HUYECTBE MMEIH MECTO TOJBKO B cdepe Tocy-
JIApPCTBEHHBIX 3aKYNOK W MOCTAaBOK. /[lelicTBus
SIU Takke HampaBiIeHBl Ha COXpaHEHHE TOCY-
JApCTBEHHONW COOCTBEHHOCTH, TIPW 3TOM, TIO 3a-
BEPIIICHUHU pacClieZIOBaHUsI TaHHOW OpraHU3alld-
e, MPeIyCMOTPEH B TOM YHCIE TPaXKTaHCKO-
MPaBOBOI TOPSIIOK KOMIIEHCAIMU yiiepba B
paMKax rpaxaaHCKOTO HCKa.

YrojoBHas OTBETCTBEHHOCTh 332 MOIICHHH-
gectBo (fraud) ykazana 3akoHOM O TMpenoTBpa-
IMEHUN OpPTaHW30BaHHOM TMpecTymHocTH (Preven-
tion of Organized Crime Act) [14], ogHako Hu
ofpeJieNieHre JTAHHOTO TEPMUHA, HU CAHKIHS B
HEM He TIpHUBEeHA.

OmnpeneneHue MOIICHHMYECTBA Yallle BCETO
UCTIONIb3YETCSl U3 CyleOHBIX PELIeHUH 1Mo Jenam
S v Myeza 1985 4 SA 30 (T), See S v Mia 2009
(1) SACR 330 (SCA), S v Mostert 2010 (1)
SACR 223 (SCA): HempaBOMepHOE U HaMepeH-
HOe uckaxxeHue (akToB (misrepresentation), Biie-
Kylmue mnpuduHeHue ymepoa (prejudice) wmm
BO3MOXXHOCTh TNpuuuHeHus ymepba [15]. Ilpu
aTOM, HenpaBoMepHocTh (unlawfulness) ompene-
JSeTCsl KaK CO3JaHHWe JIOKHOTO TPEICTaBICHHUSA,
MPOTUBOPEYAIIETO MOPAIEHBIM HOpMaM OOIIIecCT-

Ne 4 / 2019 33



CRIMINAL PROCEDURE: PROBLEMS OF THEORY AND PRACTICE

Ba, a HaMmepeHue (intention) JODKHO OBITH Ha-
MIPaBIICHHBIM Ha J[BA JEHCTBHS, COBEPIIECHHBIX C
OpPSIMBIM YMBICJIOM — BBEJICHHE B 320y K/ICHHE
W TIoNy4eHue BhIToAbl. KBamudukaus moxyiie-
HUs Ha MomeHHn4YecTBO (attempted fraud) npwu-
MeHeHa B Jienie R v Heybe 1956 (3) SA 604 (A).

Haxkazanue no crnoxxusiueiics npakruke (The
State v Bruce Pillay, Devon Pillay 2011) coctas-
JSIET OT YCJIOBHOT'O CPOKa 10 IATH JIET JINIICHUS
CBOOOJIbI; MAaKCHMAJIbHBI CPOK Ha3HAyYaeTcs B
Clly4ae COBEpIICHHS TPECTYIDICHHS TPYyMIIOi
JMIL, C yYETOM KOJHMYECTBa 3IM30/0B U yuiepoa.
B nene Pretorius v The State 2008 [16] nBym
OpaThsiM NMPU3HAHHBIX BUHOBHBIMHU B 91 amm3oze
MOIIIEHHIYECTBA HAa3HAUYEHO HaKa3aHWs B BUJE
JHIIeHUsT CBOOOIBI CPOKOM HA IISATH JIET, & TaKKe
BbIIIaTa mrpada B pazmepe 208 ToIC. paH.

CnoxHOCTh KBaMM(UKALIUK JIE B KayecTBe
YTOJIOBHBIX WM TPa)KAaHCKO-IPaBOBBIX, B OT-
CYTCTBHH HOPMATHBHOW 0a3bl, 0COOCHHO YUUTHI-
BalOIUil CHeNU(UKYy HHCTUTYTa CTPaxOBaHUS,
3a4acTyl0 TMPUBOJIUT K OTMEHE IMPUTOBOPOB, YTO
BuaHO B jaene Sithole v Lion 2012 [17]: cTpaxo-
BaTeNb TPEJCTABIII CTPAXOBIIUKY JIOKHYIO WH-
dhopmariio o0 SKOOBI HAXOXKIACHHH 3a pyJIeM 3a-
CTPaxOBaHHOT'O aBTOMOOMJISI B MOMEHT JTOPOKHO-
TPaHCIIOPTHOTO MPOKMCIIECTBUS, OJHAKO, B €ro
JIEHCTBUAX HE YCMOTPEHO CYIOM alelUIIIIHOHHON
HWHCTaHIIMM HE YCMOTPEHO NPU3HAKOB YTOJIOBHO-
ro JesiHUSl, B CBS3M C YeM TOAJIECIKUT BBITLIATE
JIIIb TPAXKIAHCKUN HUCK.

ABTOpOM HacTosIIel paboThl MPOBENEH aHa-
mu3 nopanka 30 gen, paccMOTpEHHBIX B cyAax
MEepBOM, a 3aTeM amneJUIIUOHHON HWHCTAHIIUH.
[lepBast wHCTaHIMA Yaie NMpU3HABAJIA JIUIO BU-
HOBHBIM B COBEPIICHHH YTOJOBHOTO TPECTYIUIE-
HUS (MOIIEHHWYECTBA), Ha3Ha4yas HaKa3aHHE B
dhopme nuieHnuss CBOOOABI. ATICIUIAIIMOHHAS WH-
CTaHIMs, CChUIAaJach Ha HEJOKa3aHHOCTb Yro-
JIOBHO-HAaKa3yeMOro JesiHUs 3a mpenenaMmu 00oc-
HOBaHHBIX coMHeHumi (beyond reasonable doubt),
B TIEpBYIO ouepenr 3a cueT cnaboil moxasza-
TENILCTB CyOBEKTHBHOW CTOPOHBI (yMbICa, BU-
HBI), IPUHUMAs pelIeHHe O BBIILIATE JACHEXHON
KOMIIEHCAIINX U O TOM, YTO JEUKT HE OTHOCHUTCS
K YHUCITy YTOJIOBHO-HAKa3yEMBIX.

JIOKTpHHAa  CMSTYAIOMIHUX  OOCTOSTENBCTB
AMEET CBOM OCOOCHHOCTH B cTpaHaxXx Adpuku
n IOAP. Cwmsryatommm (akTopoM MOpaibHOM

YIPEYHOCTH CONIESTHHOTO TIPU3HAETCs Bepa 0OBH-
HSIEMOTO, YTO B €Tr0 OTHOIICHWH COBEPIIAIUCH
KOIIOBCKHE nAercTBUA. CMArdarommM o0O0CTOs-
TEJIHCTBOM B HEKOTOPBIX CITyYasX MPHU3HABAICS U
MOIIOJIoN Bo3pacT cyObekra. B meme S v Sibisi
and others 1989 cmsiryarommm 00CTOSATEILCTBOM
ObUIO TIPU3HAHO TMOTEePSA HHIAWBUIYATBHOCTH
(deindividuation), B cBSI3U, C XapaKTePHBIM IS
aQ)pUKaHCKUX CTPaH KOJUIGKTHBHBIM Pa3yMOM
(CoBMeCTHOE TICHHE U IUISICKH), BOSHUKHOBEHUEM
TPYNIIOBOY MOJNSpH3alMy. 3a4acTyl0 TaKue I0-
BOJIBI BHIJIBUTAIOTCS ¥ TIOJICPIKABAIOTCS Cy/IaMH,
B CIlydasX MEXpPAacOBbIX B3aUMOOTHOIICHUHN
(«Oenbie» KOJUIETH MOJydYaroT OOJIBIIKME 3apIuia-
ThI 1 TIp.) [18].

CrpaxoBaHHE SIBISICTCS IPHUBJICKATEIBHON
007acCThIO JUISI COBEPINCHHS TPECTYIUICHUHA HE
Tonsko B Poccuiickoit deneparuu. Poct crpaxo-
BOTO MOIIEHHUYECTBA OTMEYAeTCs B «pa3BU-
Baromeiics» FOxHo-Adpukanckoir PecmyOnmke.
YacTHO-TpaBOBOE HAaYall0 MPECTYTUICHHH OTYET-
nuBo BeIpaxkeHo B FOAP, rne conelictBue B pac-
CJICIOBAHUU W TPOPWIAKTUKUA MPECTYILICHUH
AKTUBHO 3aHUMAIOTCSI HEKOMMEPYECKUE OPTaHU-
3aIuu.

VYronosaoe Hakazanue B FOAP gopmupyercs
B OOJIBIICH CTENEHH 3a CYET CyACOHBIX Mpere-
JIEHTOB, YTO YCJOXHSET KBATU(UKAIHUIO U pac-
cienoBaHue nesHuil. GopMyIMpOBKa MOIICHHU-
YECTBA COACPKUTCS B CYIEOHBIX PEIICHUSX, a
HOPMAaTHBHO OIpEJIEIIeHHbIE KBaTHU(PUIHPYIOIINE
MpHU3HAKU OTCYTCTBYIOT. Takas CUTyarus mpuBo-
IUT K TIPUHSATHIO OOJBIIMHCTBOM CYJOB (OCO-
OCHHO BO BTOPOW M TMOCJCIYIOIINX HHCTAHIIHSIX)
peleHui 0 Ha3HAYCHWH BBIILIAT 1O YIIepOy B
paMKax TpakJaHCKOTO MCKa U OTMEHE YTOJIOBHO-
T'0 HaKa3aHWs.

OTCyTCTBHE pE3yIbTaTOB y OPraHOB IIOJIH-
LU, TPUBEJIO K CO3JIaHUIO CIEIHATbHBIX CIE]-
cTBeHHbIX mnozapasaeneHuii (NPA) u opranos
(DSO), ogHako, 3TO HE MPUBETIO K 3HAYUTEIHHO-
My PpOCTY BBISBISIEMOCTH H PAacKpbHIBAEMOCTH
MOIIICHHUYECTBA B chepe CTpaxoBaHUsL.

OneiT FOAP nokaspiBaeT BaXXHOCTh U 3P QeK-
THBHOCTh TIPUBJIEUYEHUS K NPOQUIAKTHKE MO-
IIEHHUYeCTBa B c(hepe CTpaxoBaHUS HETOCyIap-
CTBCHHBIX OpraHW3allui, YYPEIAUTEIIIMU KOTO-
PBIX MOTYT BBICTYyNIaTh CTPaxoBble KOMITanuu. Mx
JeSITeTbHOCTh MOYKET 3aKJIF0UaThCS B KOHCYJIbTa-
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TUBHOM MOMOIIH, COIMAILHON peKJiaMe, a PaBHO
U TIOMOIIBIO CO COOPOM M 3aKpeIUICHHEM JoKa3a-
TENBHOM 06a3bI IS PAaBOOXPAHUTEIBHBIX OPTaHOB.
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3UpyeTcsa KOPPYNIMOHHAA IpecTymHOcTh B Poc-
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Abstract. The main indicators analyze corruption
crime in Russia since 2008, consider ways to ad-
dress the activation of anti-corruption measures.

Kntoue6vle cnoea: mpoTUBOJEHCTBUE KOPPYIIIUU
B OpraHax BHYTPEHHUX [O€JI, COBEPIIIEHCTBOBaHUE
NPUMEHEHUs 3aKOHOJATeJbCTBA, COTPYAHUUECTBO
C 00IIeCTBEHHBIMU O0BeIUHEHUIMU
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B Poccwmiickoit denmeparun 25 mexadps
2018 roga oTMevanach 3HaMeHaTeIbHast 0 I0pH-
JUUYECKOH COLMANBbHO-NIOIUTHIECKOW 3HAUYMMO-
ctu nata — npunstue ®enepansHoro 3akona «O
POTHBOIEHCTBIM KOPPYIIIHI .

3HAYMMOCTh IPUHATOTO ACCATH JeT Hazan D3
Ne 273-@3 B TOM, 4TO B HEM B paHre 3aKOHa 00b-
€IMHEHbl AHTUKOPPYILMOHHbIE HOPMBI, paHee
coJiep)KaBIIMECs] B YKa3ax IPE3UNICHTa, paBH-
TEJIbCTBEHHBIX ITOCTAHOBJICHUSX, BEIOMCTBEH-
HBIX HOPMAaTHUBHBIX aKTaX. YUTEH IOJO0XKUTEIb-

HBIN OMBIT MPOTHUBOJICUCTBUS KOPPYIILIUU B TOCY-
JTApCTBEHHOM yIpaBiieHnH, kKak B Poccun, Tak u
B 3apyOEKHBIX TOCYAapCTBaX B YaCTH IPUOPHTE-
Ta MepaMm npeaynpexaenus. C npunstuem Pe-
nepanbHoro 3akoHa Ne 273-D3, mycTh U C HEKO-
TOPBIMH YITYIIEHUSMH YJIAJIOCh BCE K€ CAEPKATh
KOPPYILHIO IPU TOJKHOTO BO3/ICHCTBHS Ha Hee.
Ho KpHMHMHONOrHYecKyl0 OOCTaHOBKY C KOp-
PYILHEH BPsI IM MOYKHO TTOKa Ha3BaTh OJArornpu-
stHol. IIpotuBopeunBas cratuctuka 3a 2017 rog
3aukcupoBaia cHUwKeHue B Poccun umcia 3ape-
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TUCTPUPOBAHHBIX KOPPYNLHUOHHBIX MPECTYILIE-
Huil Ha 10%, B TO Bpems kak ¢ 2008 mo 2017 ro-
JIbl KOPPYMIIIMOHHAS MPECTYIHOCTh YBEIUYUIACH
¢ 22649 no 29600 mpectyminenuit unu Ha 30%.
Hano npuHMMaTh BO BHHUMaHHE CTENEHb OOBEK-
TUBHOCTHU 3TUX IUQP, MPEKAE BCETO U3-3a BBICO-
KOU JIATEHTHOCTH KOPPYMHIMOHHBIX MpPECTYyILIE-
HUM. BBICOKasl JaTEHTHOCTh B TOM, YTO 3TO CIrO-
BOp IBYX JIMII WU Oo0Jee, pacKphITh KOTOPBIM
CJIOXHO. B TeueHue AecsITH JeT cepbe3HO MEHsI-
JIOCh U YTOJIOBHOE 3aKOHOJATEIBCTBO B CTOPOHY
ero kpumuHanm3anuu. B 2012—2014 ronmax BBe-
JIEHO 6 HOBBIX KOPPYMIHUOHHBIX COCTAaBOB W
7 usmenenuii B cratbl YK P®. Onpocst BHUOM
3a TpONIEAIIee AeCATIIIETHE 3a(UKCHpPOBAIN
HEJIOBEepHEe K 3THM nudpam O COKpaieHHH KOop-
PYHILIMOHHOM NPEeCTyIHOCTH.

C HenocTaTOYHOCTHIO AHTHKOPPYMIIHOHHBIX
Mep OO0IIEeCTBO BOCIPUHUMAET Aake (HaKThI IIPH-
BJICUCHUS K OTBETCTBEHHOCTH 32 KOPPYIIIIHIO psijia
HENPUKACAEMBIX BBICOKOTIOCTABIICHHBIX JIUI] —
(henepanbHOrO0 MHHHCTPA, TYOSpHATOPOB, TEHe-
panoB, a Teneph u wieHa CoBera (enepaluy.
OTOT CEepbe3HBI yaap MO aBTOPUTETY rocynap-
CTBEHHBIX OpPraHOB 3acTaBIISIET COMHEBATbCA B
OOBEKTUBHOCTH YYETHOW TIOJIMTHKHA B OO0JIACTH
Koppyniuu. K Tomy ke ocTaeTcs BBICOKOW U
KOPPYIIIKs Ha OBITOBOM YPOBHE CPEU CPEIHETO
3BeHa Tocchayxamux. llo mgaHHBIM OMpPOCOB
BILOM 3a psin net nonuiiust 06CCMEHHO BXOAUT
B 5 TOIIl koppynuuoHHBIX chep Hapsmy ¢ Bpa-
yaMu, MPENoJaBaTeIsIMU U MECTHBIMU BIACTSIMH.
OTMeyaroTcss HEKOTOpbIE IMO3UTHBHBIE H3MEHE-
HUI B cdepe nearensHoctH [AU-TMBIJI.
W, naxonen, mnepemeunieHue Poccum ¢ 135 Ha
138 mecTto Mo MeXIyHapOJHOMY PEHTHHTY WH-
JieKca BocTpusTHs Koppynuuu cpeau 180 ctpan
0 YEM-TO TOXE TOBOPHUT. JlecATUIETHUN OIBIT
peanu3anuyu aHTUKOPPYMNLUOHHOU JAesTeIbHO-
CTH JlaeT HEOOXOAMMBIA MaTepuan s ee Kop-
PEKTHUPOBKHU.

Taxum 00pa3oM, CIOKUBIIASCS HEOIArompu-
ATHAs CUTyalUsl ¢ KOPPYILUEH 3acTaBisIeT 3a1y-
MaThCA O €€ MPHUYMHAX U KOPPEKTHPOBKE MeEp
MPOTHUBOJCHCTBUS JITOMY SIBJICHHUIO, KOTOPOE
MOJPBIBAECT JOBEPUE K TOCYAAPCTBEHHBIM Opra-
HaM, HETaTUBHO BJIMSIET HA HPAaBCTBEHHBIA KITUMAT
B obOmectBe. 1o 3KCIIepTHOMY MHEHHIO CIIeIHa-
JMCTOB-KPUMUHOJIOTOB B JIaHHO#M o0nacTu, Aeno

HE B OTCYTCTBHH JOJDKHBIX AHTUKOPPYILMOHHBIX
MPOHIIAKTHYECKIX MEP, @ B UX HEUCIIOJTHEHHUH.

OenepanbHblii 3ak0H «O TPOTUBOACHCTBUU
KOPPYIIIHK» B 00JIaCTH TOCYJapCTBEHHOTO YIIPaB-
JieHus Kak B Poccuu, Tak U B 3apyOeKHBIX CTpa-
Hax SIBUJICS] 0a30BBIM JIJIST IPUHSITHS OTPACIIEBBIX
3aKOHOJIATENbHBIX aKTOB. [IpuMepoMm Tomy SBH-
nock npuHsaTHe B 2011 roxy denepaibHBIX 3aKO0-
HOB «O monummmny», «O ciyx0e B opraHax BHYT-
peHHux nen POy. ITo aToMy nyTu nouuiu u apy-
THE BEAOMCTBA, W MPABOBbIC NPEINUCAHUSA U3
rojfa B TOJ] HapacTalT, 3aKOHBl aHTUKOPPYIIIIHU-
OHHOI'0 XapakTepa CTaldd TPYIHO BOCIHpPHUHHMAE-
MBIMH, HE COTJIACYIOTCS MEXIy COOOH W HyXJa-
0TCs B cucreMaTtm3anuu. Ha maHHOE 00CTOS-
TeIbCTBO oOpatwiu BHuMaHue B Komwurere [o-
cynapcTBeHHOHM JlyMmBI 10 6€301MacHOCTH | TIPO-
TUBOJCHCTBUIO Koppynuuu. Ero mpencenartens
B. Iluckapes ckazan: «B Hacrosmiee Bpems 3Ta
OTpacib 3aKOHOAATENbCTBA HECKOJBKO pa3pos-
HeHHa. Ee momoskenus: pasOpocanbl Oojiee, ueM
[I0 CTa 3aKOHOJATEJIbHBIM aKTaM, KaK OTpacie-
BOHM, TaK MEXOTpPACIEBON MPUHAIIICKHOCTH. 3a-
YacCTYH0 3TH HOPMBI HE COIVIACYIOTCA MEXIY CO-
Ooti. CucreMaru3aius 3TOro 3aKOHOAAaTeIbCTBA B
COOTBETCTBHH C CAMHBIMH TPEOOBAaHUSMH U TIO-
noxxenusimu Koncturyuuu Poccuiickoit ®@enepa-
IMU TO3BOJIMIA ObI MOJMHATH AHTUKOPPYIIUOH-
HYIO JIATEIBHOCTh B TOCYAapCTBE HA OoJiee BbI-
COKHI1 ypOBeHL>>2. Oco0eHHO 3TO KacaeTcsi orpa-
HAYCHUH, 3alpeToB M 00sS3aHHOCTEH, BKIIOYCH-
HBIX B CTaHIApPT aHTUKOPPYHIIMOHHOTO MOBEAE-
HUA. JlaHHBIE 00CTOATEILCTBA HE CITOCOOCTBYIOT
YSACHEHHUIO, a 3HAUYUT U BBIMOJHEHUIO CIIELUATIb-
HBIX AHTUKOPPYIIIMOHHBIX TPABUI TOBEICHUS
nonuuerckux. To, 0 4eM MbI TaK AOJTO MUCANH,
ciayuminock. B HanuoHaneHOM IUIaHE NPOTHBO-
nevicteust koppyniuu Ha 2018—2020 rr. Komu-
tety ['Jl mo 6€30MmacHOCTH W MPOTUBOACHUCTBUIO
Koppynuuu, I'eHepanbHOl mpokyparype PD mo-
PYYEHO MOATOTOBUTH MPEIOKEHUS IO CUCTEMA-
TH3AIMN AaHTHKOPPYNIIMOHHOTO 3aKOHOIATEIIHCT-
Ba (monar. B, . 37).

CnenyeT OTMETHTh, 4YTO OOOCHOBaHHBIC
NPEAJIOKEHHS] IO CUCTEMATU3alUU aHTUKOPPYII-
LMOHHOTO 3aKOHOJATENbCTBA, YCUJICHUIO aHTH-
KOppYTIIHOHHOTO 00pa3oBanus (00ydeHHUS W BOC-
MUTaHMSI) U3JI0KEHBI €IE HECKOJBKO JIET Ha3aj
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B IyOJIMKAITUAX COTPYIHUKOB Kadeaphl KpUMH-
HOJIOTMM YHUBEPCUTETa, B KHHUraxX, CTaThiX WU
MaTepuanax HayYHO-TIPAaKTUIEeCKOH KOoH(pepeH-
i «OntuMuzanus GOpMHUPOBAHHS aHTHKOP-
PYNIIMOHHOTO IMOBEACHUS COTPYIHUKOB OPraHOB
BHYTPEHHUX JAEN», MPOBEACHHON YNpaBlICHUEM
no paboTe ¢ JUYHBIM COCTaBOM U Kadempoit
KpPUMMHOJIOTUM  MOCKOBCKOTO  YHUBEPCUTETA
MBJI Poccun umenu B.S. Kukots (mpoBenena
8 mexabps 2017 roxa)’.

Panee ObLT CKOpPPEKTHPOBaH M BEKTOP aHTH-
KOppynuuoHHON mnonutuku. B HanuonansHOM
IUJIaHe MPOTUBOACHCTBUS Koppynuuu Ha 2017—
2017 rr. ObUTa yKkazaHa JOKTPUHA, HANIpaBJICHHAS
Ha (GopMHUpOBaHHE B OOIIECTBE aTMOC(ephl He-
TEPIUMOCTH KOPPYIIHUH, IOCKOJBKY TOJIBKO
MIPaBOBBIX, OTPAHUYUTEIBHBIX, 3aIPETUTEIbHBIX
Mep OKaszaloch HegocTtaTouHo. Ceiuac B3AT Kypc
Ha JIOCTH)KEHHME 3aKOHOIOCIYIIHOI'O IOBEIEHUS
rOCCITY>Kallero, B MEPBYIO OYEpelb MOCPEACTBOM
OCO3HaHHOW BHYTPEHHEH MOTUBALUU Ka)XJ0Io
YYaCTHUKA aHTHUKOPPYHLIMOHHOTO IpoLecca, Npu-
yem HarmonaneaeM 1utanoMm Ha 2018—2020 ro-
Ibl TOPEANoJiaraeTcsl JalbHEWIee NPOBEACHUE
9TOH HMIeu B MacmTabax BCEr0 POCCHIUCKOro 00-
IIECTBA IyTEM MPOCBETUTEIBCKUX MEPOIPUITHH,
AHTUKOPPYIIMOHHOTO TPOCBEIIEHUS Tpax/aH,
MOMYJIAPU3AIN  AHTUKOPPYIILIMOHHBIX I[€HHO-
CTel 1 Hay4YHOM 00eCIeYeHNUH MPOTHUBOICHCTBYS
KOPPYIILHH .

OcraeTcst onpenenuTh CPeACTBa pealn3aliu
B3jITOr0 Kypca. JKu3Hb NMOACKa3bIBa€T, YTO 3TO
MOXXHO CcJIeNaTh C YYaCTUEM HHCTUTYTOB Ipak-
JAHCKOTO 00IIecTBa, TO €CcTh OOBEAWHEHUIMHU
TpaKIaH Ha ITOOPOBOJIBHONH HEKOMMEPUECKOM
OCHOBE [IJIsl COBMECTHOI'O PEIICHUsI BaKHOU CO-
UHUAJIBHOW 3a/1aud BO B3aUMOJEHCTBHUM C IMPABO-
OXpaHUTENbHBIMU oOpraHamu. O TakoM COTpyn-
HudecTBe ToBOpHUT CT. 10 @3 «O monuiumy», yka-
3aHua IIpesunenta Poccuiickoit ®Penepanuu
B.B. IlytuHa Ha €XEroAHBIX PACIIMPEHHBIX 3a-
ceqanusx Kommermm MBJI. Opranm3armnorsoe
MOCTPOEHUE TAKMX HHCTUTYTOB INPEAYCMOTPEHO
OenepanbHBIM 3aKOHOM «O0 0OIIECTBEHHON ma-
nare Poccuiickoii (I)eﬂepal_IHI/I»S ot 04 anpens
2005 . Ne 32-@3, @3 «O0 00IIECTBEHHBIX 00b-
G,Z[I/IHGHI/IS{X»6 oT 19 masz 1995r. Ne 82-03. D3
«O  TpOTUBOJNEHCTBHM KOppynuum» (cT. 3)

K OCHOBHBIM TPUHITUIIAM TPOTHBOAEHCTBUS KOP-
PYNLMU OTHOCHUT COTPYAHHMYECTBO TOCYyJapcTBa
C MHCTHTYTaMH{ TPa)XITaHCKOTO OOIIecTBa, MEX-
JIyHapOJTHBIMH OpPTaHM3AIHUAMUA U (PU3UIECKUMU
suiiamu. JlaHHBIM 3aKOH HE yCTaHaBIUBaeT (op-
MBI COTPYTHUYECTBA, HO ¥ HE OTPaHUYHBAET UX.

W3yunB coBMecTHyI0 paboTy OpraHoB BHYT-
PEHHHX JeJl CIelyeT OTMETHTh, YTO WX TOTEHITH-
aJl UCTONB3YETCs HE B TMOJHON Mepe U pe3yJnbTa-
THI MOTJIH OBI OBITH BecoMmee. Majio myOmuKaImii
o 3tuM Bompocam B CMU, uHTepHeTe, a ecnu
W TIOABJIAIOTCS, TO HE MPOOJeMHBIE, a JIUIIb HH-
(hopMalMOHHBIE: Ty/la CXOAMJIH, 3TO TIOCMOTPEIH.
[IprmMepoM MOTYT MOCTYXHTb JIMIIb BETEPAHCKHE
opraHuzay 0cOOEHHO B BOIPOCAX MAaTPUOTHYE-
CKOT'O BOCHHTaHUS, 3a00Te O 3aciy>KEHHBIX JIIO-
JISIX, BCTPEYH MMOKOJIEHUH COTPYAHUKOB H T.I1.

Ocob6enHo orMeuaetcs posib OOIIeCTBEHHBIX
coBetoB 1pu MBJI Poccuu u ero Tepputopuaib-
HBIX OpraHax BHYTPEHHHUX nen. VX momHomouus
onpenersrorcst YkazoMm [Ipesunenta PO ot 23 mas
2011 1. Ne 668 «O06 0OIIECTBEHHBIX COBETaX IPHU
MuHucrepcTBE BHYTpPEHHHMX Jen  Poccuiickoi
desiepallii U €ro TePPUTOPHUAIBHEIX OPraHaxy .
OHM HMEIOT cTaTyc COBELIaTEeIbHOIO OpraHa,
HAJETICHHOTO TpaBaMu OOIIECTBEHHOTO KOHTPO-
75 3a coctosiHueM Auctumuabl B OB/, cobiro-
JIEHUs TIpaB TPaXKAaH, OCYIIECTBIEHHUS INPOCBE-
TUTENBCKON (YHKIMU U Apyrod padoroit. Onna-
KO HEONpPaBJaHHO OTCYTCTBYIOIIHNE COBETHI 00-
IIECTBEHHOCTH TPU 00pa30BaTENbHBIX OpPraHU3a-
uusx MB/] Poccuu. [Iponagaer moreHuuan Boc-
MATaHUSA U ociaabeBaeT OOIeCTBEHHBI KOHTPOJIb
3a KaJpoBOM pPaboTOH B yueOHOW M Hay4HOIl
chepax. UToOBI TpHUHATAS KOHICHITUS PEaTH30-
Bajlach aKTUBHO B TpoOIlecce MOATOTOBKH (BOCIIH-
TaHMs1) YECTHBIX OOMIIOB C MPECTYIMHOCTHIO TAKOE
oOmectBeHHOEe  (OpPMUPOBAHHE  HEOOXOIMMO.
PaGoTel XBaTUT BceM ISl pelIeHHs] HEMpPOCTOM
3aa4yl — TIOATOTOBKH CIIELHAINCTOB COBpe-
MEHHOTO YPOBHS.

Jns BorutomeHns: B KHU3Hb Ha KaueCTBEHHO
HOBOM YPOBHE aHTUKOPPYNLMOHHBIX Mep 3Hauu-
TeJbHAsA POJIb MPUHAIIEKHUT npeccayk6am OB/I.
[Ipomaranga HOBOTO, pa3bACHEHUE ITOJIOKEHUH
AHTUKOPPYMIIMOHHOTO 3aKOHOJATENhCTBA Yepes3
WHTEPHET CalThl MOXKET TIOMOYb B 3TOH pabore.
Ha sto obpameno Baumanue B HammonaabHOM
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IJIaHe TTPOTUBOJCUCTBUS Koppynuuu Ha 2018—
2020 rr. (1. 20)/

Takum o00pa3omM? MOXHO OTMETHTH, YTO B
Poccun co3pana cucremMa ImpaBOOXpPaHUTENIBHBIX
CTPYKTYp, CIIOCOOHBIX CHIEp)KHMBaTh KOpPPYIILHU-
oHHble TposiBieHus. K Hum oTHocutcsi ['ene-
panbpHas npokyparypa, ClelCTBEeHHbBII KOMUTET,
Crerciy 0bl, padoTaroiue B KoHTakTe co Cuer-
HOH nanaTtoi, perucTpaluoOHHBIMUA CTPYKTypaMHu
U IPyTHUMH TOCOpraHaMu, 00JIadarolIuMH COOT-
BETCTBYIOLIEH WHPOpManuidi 0 HapyLICHHUIX
(hUHAHCOBOW, HAJOTOBOM W HpPyrodl BakKHOM
nH(popMaIue.

MB/J] Poccun B cootBercTBUu c Ilonoxenu-
eM 0 MuHucrepcTBe co3fano ['naBHoe yrpasie-
HUE 1Mo O00pb0e C PKOHOMHUYECKHMH IPECTyILIe-
HUSIMHU U TIPOTUBOJAEHCTBUIO Koppynuuu. Ha He-
TO BO3JIOXKWIA OOS3aHHOCTH IO TIPEAyIpexIe-
HUIO, BBISBIICHHIO, MTPECEYCHNUIO (DAaKTOB KOpPYII-
uu. [{ng 3Toro MMErTCs MOATOTOBIEHHBIE Kal-
PBI, B TOM YHCJIE€ U TIOJATOTOBJICHHbIE YHUBEPCH-
tetoM. OAHAaKO I TOTO, YTOOBI OCTAaHOBHUTH
pa3BuUTHE KOPPYNLUH HEOOXOAWMO INUpPE HC-
MOJIb30BaTh OOIECOLMANbHbIE MEPHI, TaKHe Kak
MIPOCBETUTENBCKHE O0pa3oBaTeNbHbIE W HWHBIE,
HampaBlicHHbIE Ha ()OPMUPOBAHHE y TpaxJaH,
HAXOMSIIUXCS Ha TOCCIyKOe (He TOJBKO Yy Tpa-
BONIPUMEHUTENEH) aHTUKOPPYNIIMOHHOTO TIOBE-
nenust. Co3nanue U oOecriedeHne Takond padoThl
npeaycMoTpeHo pasnenom «V. IloBeimienue a¢-
(heKTUBHOCTH  TPOCBETHTENHCKHX, 00Opa3zoBa-
TEJIbHBIX M MHBIX MEPONPUATUN, HAIPABICHHBIX
Ha (OpPMUPOBAHHE AHTHKOPPYILHOHHOTO IMOBE-
JIEHUSI TOCCIYXAIUX W MYHUIUNAIbHBIX CIIy-
JKAIUX, TOMYyJIAPU3aIA B OOIIECTBE aHTHKOP-
PYNLUOHHBIX CTaHAAPTOB B Pa3BUTHU OOILECT-
BEHHOTO IpaBoCO3HaHMs» HarwoHanpHOTO mTaHa
npoTtuBoAercTBua Koppynuuu Ha 2018—2020 ro-
Ipl. Pemute 3TH 3a1aun MOTYT yke paboTaromue
OOILIECTBEHHBIE OpraHU3allid H OObEAMHCHHS
rpaxaaH Ha JOOPOBOJIBHOW OCHOBE IS BBITIOJ-
HEHHUS BaXXHBIX COLMAIBHBIX 337ad. X Ha3bIBa-
IOT MHCTUTYTHI T'pa)XJIaHCKOTO obmiecTBa. YacTh
UX HUX 3apEerUCTPUpPOBAHBl B YCTaHOBJICHHOM
nopsake (HECKOJIBbKO JIECATKOB), & COTHU Camo-
OpPTraHMU30BaHbl U TaKXke IJIOJOTBOPHO (YHKIIHO-
HUPYIOT.

O030p TMPaKTHKH COTPYJHHYECTBA OOIMIECT-
BEHHBIX OpraHM3alUld C TPABOOXPAHUTEISIMU
Kacaercs Takux (popm Kak:
* COBMECTHOE IMpOBEJCHHE MPOQUITaKTHYE-
CKUX MEPOIPUSITUN;

¢ 00MeH uH(pOpMAaIUEl 0 COCTOSIHUM KOPPYTI-
LMY B PA3IIUYHBIX cepax;

» myOnukanus win OOHapoAoBaHHE 37000-
JTHEBHBIX (DAKTOB KOPPYIILINY;

* COBMECTHOE KPHUMHHOJIOTHYECKOE HCCie-
JIOBaHUE;

* WHCTPYKTHUPOBAaHHE IO aHTUKOPPYIIIHOH-
HOH TeMaTHKe KaKOW-Tr00 KaTeropuH JINIT;

* PaccMOTpEHHUE 3alIUTHBIX MEp OT KOPpyI-
AU, TTOATOTOBKA PEKOMEHIAITUH.

CoTpyAHUKH OpPraHOB BHYTPEHHUX €] HMe-
10T TIPaBO CO3/1aBaTh M Y4acTBOBaTh B OOIIECT-
BEHHBIX OOBEAMHECHUSIX, HE MPECICAYIONIHNX I0-
JTUTHYECKUE TeNIH, B CBOOOAHOE OT BBHITIOTHEHUS
CITy’)KeOHBIX O0S3aHHOCTEH BpeMs, €CIM 3TO He
BiedeT KOH(MIUKT nHTepecoB (m. 22 4. 1 c1. 11
@OenepansHoro 3akoHa Ne 342-D3). Iloms3ysch
STUM TPaBOM COTPYIHHKH OPTaHOB BHYTPEHHHX
JIeNl COCTOSAT B TaKUX OOIIECTBEHHBIX OpPraHu3a-
IUAX Kak AccolManus BETEPaHOB OOEBBIX JCii-
cteuii OB/l u BB Poccun, Boesoe Opartcrso,
Coro3 sxeHmuH, CiymaTtensckuii ¢GopyMm ©u Ap.
Kak ormeuaer B.B. AcTtanuH «3amaroliuM IBH-
JKEHUE TYTH BO B3aMMOJCHCTBUU TPAKIAHCKOTO
o0IecTBa M TOCYJapCcTBa JIOJMKHO BBICTYIIATh
TrOCYIapCTBO»”.

Ecimm comocraBuTh 3amadn, KOTOpPBIE TOCY-
JIApCTBO XOYET PENINTh B BO3JCUCTBUU HA KOP-
PYIIHIO OOLIECTBEHHBIM OpraHU3aIisIM HaJeK-
IIbI Ha MX YCIIeX MUHUMAIIBHBI 0€3 OTpe/ieTIeHHON
OpPTraHW3alMOHHON, METOJUYeCKOl W (UHAHCO-
BOM moAMepKKU Ha 3T0 HeT. CIOHCOpHI ceifdac
HE B JIUIIIEM TIOJIOKCHUH, TPAHTHl MUHUMAJIHHBL.
OpraHbsl BHYTPEHHUX JIeJ] OTPaHUYEHbI (hHHAHCO-
Bo. HykHa crnernuanbHas rocynapcTBEHHAs MMpo-
rpaMMa COTPYJHHYECTBA C WHCTHUTYTaMH TpaXk-
JAHCKOTO OOIIecTBa MPAaBOOXPAHUTENHHOW Ha-
MPaBICHHOCTH.

CerosiHsl UCTONB30BaHKUE MOTEHIIMANA 00IIe-
CTBEHHBIX OpTaHU3alliii B aHTUKOPPYNLIUOHHOM
JESATEIBbHOCTH CUMTACTCA NEPCIEKTUBHBIM. Pas-
BHUBas MMEHHO €ro, MHOTHE CTpaHbl JOOHIHCH
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BBICOKUX PE3yJIbTaTOB B HCKOPEHEHUU KOPpYI-
iy (0COOCHHO CKaHAMHABCKHE CTpaHbl). JlaHus,
Ounnanaus U IBenusa 3aHUMAIOT JTUAUPYIOITHE
MecTa B pEeUTHHIre BOCHPUATUS Koppymnuuu. Poc-
cusi, HaOpaB 29 6amioB B 2018 1., 3aHsIa TOIBKO
138 mecro u3 180 rocynmapcts, Hapsay c Jlua-
HOM, Mpanom u I'Buneeit.

Henp3s HEe yuecTh u pabOTy OTAENBHBIX Tpa-
KIaH, 3apETHUCTPUPOBAHHBIX KaK HE3aBHUCHUMBIC
SKCTEPTHI IS aHTUKOPPYIIIHOHHON dKCIIEPTHU3EI
HOPMAaTHUBHBIX aKTOB, a TakKXKe YUYEHBIX, pabo-
Tatouux B cucteme MBJI, ocymecTBistommx
MOHUTOPUHT JOKYMEHTOB, TOTOBSIIUX IPEIJIO-
KEHUST W PEKOMEHJAlUU [0 COBEPIICHCTBOBA-
HUIO aHTUKOPPYHIIMOHHOTO 3aKOHOJATEIhCTBA U
MPAKTUKU €TO0 MPUMEHEHUS.

Haydnoe coo0mectBo MOCKOBCKOTO yHH-
Bepcureta MBJI Poccuun umenu B.A. Kuxors,
o0BeIMHEHHOE JKeNaHHeM CKOopee IOKOHYUTH
¢ koppynuuet B Poccun, no dexnepanbHoMy 3a-
KoHY «O0 00IIeCTBEHHBIX OOBEIMHECHUSIX» TAKKE
MOXET pacCMaTpUBAThCA KaK CaMOOPTaHU3YIO-
IIUXCSA UHCTUTYT TPAXKITAHCKOTO OOIIECTBA, BBI-
CTyTIasl HAa HAYYHBIX KOH(PEPEHIUAX, CO CTAThIMU
B W3JIAaHUSAX YHUBEPCUTETA, COOPHHUKAX HAYYHBIX
TpyZoB. PexkoMeHmanuy W OpenioKeHUs MOpo-
(heccopoB W acIMpaHTOB HAIIErO By3a JOXOIAT
JI0 3aKOHO/IATENICH U OPraHu3aTOPOB UCIIOTHEHUS
AHTUKOPPYIITUOHHBIX MEp.

B HauumonanbHOM maHe NpOTHBOAEUCTBUSA
koppynuuu Ha 2018—2020 ronbl HaMeueHbI Me-
POTIPHSTHSA 110 TIOBBIIICHHUIO MTPO(HECCHOHATBHOTO
YPOBHSI IOpUAUYECKUX KaapoB. B wactHOCTH, B
paznene III mocraBieHa 3ajaya MOBBICUTH YpPO-
BEHb HOPUINYECKUX KaIpOB U MPaBOBOE IPOCBE-
IICHUE, TIOBBICHB KBaJTH(DHUKAIIMIO 00YYarOIIUXCS
U PpEelIuTh PSS JAPYrUuX HH(POPMAIMOHHO-
MpPaBOBLIX TpodaeM. OJHAKO CTOIh OOBEMHYIO
Y4eOHO-METOAMYECKYI0 U HAYYHYIO JIEATEIb-
HOCTb HYKHO aKTUBU3HPOBATh.
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Annomayus. UsyueHue mpaBoBOil  IOMOIIU
B YrOJIOBHOM CYIOIIPOM3BOJACTBE, KaK KOMILIEKC-
HOTO CaMOCTOSITEJILHOTO IIPAaBOTO WHCTHUTYTA, IIO-
3BOJIMJIO aBTOPY OOOCHOBATH HAJIWUME CYOBEKTUB-
HOTO IIpaBa Ha IIPaBOBYIO IIOMOIIlb, OIPEAEIUTH
ero IOHATHE, OCHOBHBIE 9JIEMEHTBHI W TapaHTUH
peasmsanuu.

Abstract. Studying of legal aid in criminal legal

procedure, as complex independent right institute,
allowed to the author to justify presence of
subjective right to legal aid, to define his concept,
basic elements and realisation warranties.

Kniouesvie cnoeéa: YroioBHO-IPOLECCYATHHBII
3aKOH, [IpaBa ¥ 3aKOHHBIE WHTEPECHI, IIPAaBOBas
IIOMOIIlb, Cy6'I>eKTI/IBHOG IIpaBO, Y4YaCTHUKHU YTIO-
JIOBHOT'O CYZOIIPOU3BOJICTBA

Key words: criminal-remedial law, right and
legitimate interests, legal aid, subjective right,
participants of criminal proceedings

[IpaBoBasg MOMOIIb B YyTOJIOBHOM CYJOIIPOU3-
BOJICTBE, SIBISISICH CAMOCTOSITEITHHBIM ITPaBOBBIM
MHCTUTYTOM, BKJIIOYaeT B ce0sl HOPMBI KaK yro-
JIOBHO-TIPOLIECCYaNTFHOTO TIpaBa, TaK W JIPYTHX
oTpaciell TpaBa, pEryJUpYyIOLIMEe YTOJOBHO-
MpollecCyaibHble W WHBIE IPABOOTHOIICHUS,
BO3HHUKAIOLINE B MPOLIECCE OKA3aHUsS CONEHCTBUS
JUIaM, TIOCTPAJaBIINX B pPe3yJbTaTe MPEeCTyIUIe-
HUS, MOJBEPIIINXCS HE3aKOHHOMY YTOJIOBHOMY
MIPECIIeIOBAaHUI0 WM WHOMY YIIEMJICHHIO TPaB
IIPU TPOU3BOJCTBE MO YIOJOBHOMY Jieny. YKa-
3aHHBIE HOPMBI OTIPEEIAIOT CYITHOCTh B Xapak-
Tep MPaBOBOM MOMOILHU, COIEPIKAHUE JESITEIBHO-

CTH €¢ CyOBEKTOB, UX IICJIU, OCHOBAHUS U TIOPS-
JIOK OKa3aHWs COJEHCTBHS yJ9aCTHHKAM YTOJIOB-
HOTO CyJIOTPOU3BOJICTBA, a TAKXKE JApyrue Tpedo-
BaHUS M YCJIOBUS, TapaHTUPYIOIINE COOIIOIeHNE
¥IX TIPaB ¥ 3aKOHHBIX HHTEPECOB .

B cBsi3u ¢ 3TUM B yTOJIOBHOM IIPOIIECCE AKTY-
QIBHBIM SIBJISIETCSI BOIIPOC O IMpaBe JUYHOCTU HE
TOJIBKO Ha 3aIfUTY, OXpaHy, OOeCIIeYeHNe MpaB 1
3aKOHHBIX MHTEPECOB, HO U MPABOBYIO IMOMOIIb.
[IpuMeHnTENEHO K BOMIPOCY HAIETO MCCIIE0Ba-
HUS MIPEJICTABISICTCS, YTO MIMEHHO CYOBEKTHBHOC
MPaBO yYACTHHKOB YTOJIOBHOTO CyIOTPOH3BO/I-
CTBa Ha MPABOBYIO MOMOIIb, 3aKPEIJIEHHOE yTo-
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JIOBHO-TIPOLIECCYATbHBIM 3aKOHOM, MPEJICTABIISCT
BO3MOKHOCTh, BO-TIEPBBHIX, ITOKa3aTh HaIH4YHE
BCEX COOTBETCTBYIOIIMX 3aKOHY (hOpPM BHEUTHETO
MTOBE/ICHNS] YYACTHUKOB YTOJOBHOTO TpoIiecca u
WHBIX YIIOJHOMOYCHHBIX JIUI, BKJIIOYas oOpaiie-
HUE K YTOJHOMOYEHHBIM CYOBEKTaM 3a IMOMO-
IO, JIEHCTBUS O0S3aHHBIX M YIIOJTHOMOYCHHBIX
JUI, a TaKKe pa3UYHble KOMOWHAIMK TaKHX
dopm’. BO-BTOPBIX, OMpPEACINTH OCHOBHBIC MO-
JIOKEHHSI  YTOJIOBHO-IIPOIIECCYAIbHOTO  3aKOHA,
peryupyoIue MpaBa y4aCTHUKOB YTOJIOBHOIO
CYIIOTIPOM3BO/ICTBA, MPEIOCTABISAIONINE UM BO3-
MOJKHOCTh TIOJy4YaTh HEOOXOIMMYIO IPAaBOBYIO
MOMOIIb. B-TpeThuX, KOHKPETH3UPOBATH OTIIH-
YUs MPABOBOM IOMOINM B YTOJOBHOM IIPOIIECCE
OT CXOXXUX BHJIOB JCSITEIHHOCTH, CBSI3aHHBIX
C 3aIUTOH, OXpaHOW, 0OECIICUCHHEM TIpaB U 3a-
KOHHBIX HHTEPECOB.

Cnemyer OTMETHTh, YTO B OOIIEH TeOpUH
mpaBa MoJ CYOBCKTHBHBIM TIPAaBOM JHYHOCTH
MTOHUMAeTCs «3aKpelieHHass B 3aKOHE BO3MOXK-
HOCTB JIMIIA B OTIPENIEIICHHBIX yCIOBHIX IEHCTBO-
BaTh ONpEJCICHHBIM 00pazom»’. CyIIHOCTb
CyOBEKTHBHOTO TIpaBa C TOYKH 3PEHHS COJNeprKa-
HUS KOHKPETHBIX BUJOB MPABOMOYMIA €r0 HOCH-
TeJsI TIOKa3bIBAET aHAJM3 €ro CTPYKTYpHl. B umc-
JIe DIIEMEHTOB CTPYKTYPHI CyOBEKTUBHOTO TIPaBa,
C OTICIBHBIMY BapHALUSAMH B T10/1a4€, BBIICIISIOT:
1) BO3MOXKHOCTH TPaBOOOJIATAIONIETO JHIA Ca-
MOMY COBEpIIaTh KOHKPETHBIC IOPHIUICCKH 3HA-
YUMBIC JEHCTBUS (aKTUBHOE MOBENICHUE); 2) BO3-
MOXKHOCTh  TpeOOBaTh KOPPECIIOHIUPYIOLIETO
MOBE/ICHUS APYTUX JIUI] (MCIIONHEHUS 00sS3aHHO-
CTH WM, HANPOTHB, COOIONCHUS 3ampera); 3)
BO3MOKHOCThH MPHOETHYTh B HEOOXOAUMBIX CITy-
yasXx K COJICHCTBUIO KOMIIETEHTHBIX OpraHoB (K
rOCYJJapCTBEHHOMY TIPUHY’KICHHIO TPOTUB 00s3aH-
HOU CTOpOHBI); 4) BOBMOKHOCTh TOJIL30BATHCS HITH
00JaaTh COOTBETCTBYIOIINM HMCKOMBIM €10 Oarom
(COOTBETCTBEHHO MPaBAMHU M HHTEpecaMH) .

CrenoBaTenbHO, CYITHOCTBIO CYOBEKTHBHOTO
MpaBa yYaCTHUKOB YTOJOBHOTO CYJIONIPOM3BOJICT-
Ba SIBJIICTCS OCHOBAHHAS Ha 3aKOHE WX BO3MOXK-
HOCTbB JICHCTBOBaTh CaMOCTOSTENBHO, 00paIaThCs
K YIIOJHOMOYEHHBIM CYOBEKTaM U TpeOOBaTh OT
HUX COBEPILCHUS OIPEHICIICHHBIX JICWCTBUN B Iie-
Ts1X oOecTiedeHns uX NpaB U 3aKOHHBIX HHTEPECOB.

OpHaKoO B YrOJOBHO-NPOLIECCYaTbHOM IPaBe
U B MHOM POCCHUICKOM 3aKOHOJATEIbCTBE HE
MPEyCMOTPEHO CYOBEKTHBHOE IMPABO JIMYHOCTH
Ha TPABOBYK MOMOIIb. MMeromuecss KOHCTUTY-
[IUOHHOE TIPaBO JINYHOCTH Ha KBaNMH(UIIMPOBaH-
HYI0 IOPUAHYECKYIO MTOMOIb U MPaBO MPaBOOX-

paHHUTENHHBIX OPTaHOB, 3aKPEIIEHHOE B MHOTO-
YUCJICHHBIX MEXIYHAPOIHBIX KOHBEHLIMSIX U JI0-
TOBOpax, Ha MEXIYHApOJHOE COTPYIHUYECTBO U
B3aMIMHYIO TIPABOBYIO MOMOIIb IO YTOJOBHBIM
JleJlaM HE OTpakaloT BCEX CBONCTB 3TOr0 KOM-
TUIEKCHOTO TIPaBOBOTO WHCTHTYTA.

Tak, B IOpUINYECKON JHUTEpaType conaepka-
HUE CYOBEKTMBHOTO IpaBa Ha IOJyYCHHE KBa-
JUGUITIPOBAHHON OPUINYCCKON IOMOIIHM, SIB-
JISAIOMIEHCS OJHUM U3 BHAOB MPABOBOM MOMOIIIH,
XapaKTepU3yIOT TaKWe KITF0UEBbIe IIEMEHTHI KaK:
1) BO3MOXHOCTh OOPAaTUTHCS 33 FOPUIUICCKOUN
MTOMOIIBIO I HanOoJee 3(h(HEKTUBHOTO OCYyIIIe-
CTBJICHUS W 3alllUThI CBOMX IpaB, CBOOOJ W 3a-
KOHHBIX HHTEPECOB 2) BO3MOYKHOCTH TPeOOBATH
COBEpPILIEHHUS ONPEEIEHHBIX aKTUBHBIX JE€HCTBUI
OT 00s3aHHOTO (B CHJIY JOTOBOPA WM CIICIH(H-
YECKOro MyOJUYHOTO YIMOJHOMOYMBAHUS) JIUIIA;
3) BO3MOXHOCTH TPeOOBATH 3AIMUTHI HAPYIICH-
HOTO TIpaBa’.

[IpencraBnsgercsi, 9T0 CyOBEKTHBHOE MPaBO
YYaCTHHUKOB YTOJIOBHOTO TIPOIecca Ha MPaBOBYIO
MIOMOIIb UMEET OoJiee MUPOKHM, XOTS U CIEIH-
¢uueckuii xapaktep. Ha Ham B3rnsan, ee cymiHo-
CTBIO SIBJISETCS JISTUTUMHPOBAHHAS BO3MOXK-
HOCTB JIUII, TIOCTPAJaBIINX B PE3yJIbTaTe MPECTy-
TUICHUSI WM 3JI0YNOTpeOsieHHs BIACThIO, 00pa-
TUThcA (B GopMme 3asBICHUS, XOJaTalCcTBa, >Ka-
700BI) 32 COAEHCTBHEM B I'OCYJapCTBEHHBIE Op-
raHbl YTOJOBHOTO CyAONPOM3BOJCTBA, K COOT-
BETCTBYIOIIUM IOPUCTaM (3alllUTHUKY, MpeAcTa-
BUTEJII0) U UHBIM YIOJHOMOUYCHHBIM JIMIIaM, 00-
JIATAIOIUX COOTBETCTBYIONIMMH MIPaBaMu M 005-
3aHHOCTSIMH, a TaKXXe TpeOOBaTh OT HUX HEYKOC-
HUTEILHOTO UCTIONHEHUS BO3JIOKEHHBIX 00s3aH-
HOCTEH B IENIIX BOCCTAaHOBJICHHS HE3aKOHHO Ha-
PYLIEHHBIX TIpaB M 3aKOHHBIX HHTEPECOB WIIN
HEAOMYIIEHNS UX HAPYIICHHS.

Ha wmam B3risig, HE TOJBKO COBEPUICHHOE
MpecTyIIeHHe, HO U JII000e HapyIIeHHe WA yT-
po3a HapyIIeHHs TpaB M 3aKOHHBIX HHTEPECOB
YYaCTHUKOB YTOJIOBHOTO CYIOIPOM3BOCTBA, C
OJTHOM CTOpPOHBI, SBJISIFOTCS TOBOJOM JJSI BO3-
HUKHOBEHHSI YTOJIOBHO-IIPOIIECCYATBHBIX U MHBIX
OTHOIIEHHUH, 00pa3yromuX MPaBOBYIO CBSA3b Me-
Iy HAMH ¥ YTIOJTHOMOYCHHBIMH JIMIIAMH, C JPY-
roil, — HaAENSAI0T UX MPABOM Ha MPaBOBYIO IO-
MOIIb B YTOJIOBHOM IIpOIIECCE.

CyOBeKTHBHOE MPaBO Ha MPABOBYHO ITOMOIIh
MPEAOCTABISICT BO3MOXKHOCTH TMOTEPIEBIIEMY
oOpamaTbcs 3a CONEHCTBHEM K YHOTHOMOYEH-
HBIM JIMIIaM KaK C COOOIIEHHEM O COBEPIICHHOM
MPECTYIUIEHUH, TaK U C 3asBleHHeM 00 ycTpaHe-
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HUM HApYIICHHBIX mpaB. Hampumep, motepries-
M ¥ OOBHHSEMBI UMCIOT MIPABO HA TIPABOBYIO
MOMOIIIb TIPU O0KAJIOBAaHUM JAeWcTBUE (Oe3mei-
CTBUSI) W pEIICHUH J03HaBaTens, HavajdbHHUKA
noJipa3/ie]ieHnsl JO3HaHWs, HadallbHUKa OpraHa
JIO3HAHUSA, OpraHa JIO3HAHUS, CIIEIOBATEN, MPO-
Kypopa u cyna (m. 18 4. 4. 2 cr. 42, . 14 4. 4
cT. 47 YIIK P®). [Ipu 3TOM OHM MOTYT OOpaTHTh-
Cs 32 CONCHCTBHEM B TOCYIApCTBEHHBIC OPTaHBI
YTOJIOBHOTO CYJIOTIPOW3BOJICTBA, OCYIIECTBIISIO-
MUX CYyACOHBI KOHTPOJb, IMPOIECCYATbHBIA H
MIPOKYPOPCKHUA HAI30p, K HWHBIM YIIOJTHOMOYCH-
HBIM CyOBEKTaM, B TOM YHCIIC M HA MEKIYHAPO-
HOM ypoBHe. Tak, poccuiickue rpaxaaHe, mocrpa-
JIABILIKE B PE3yJIbTATE 3JI0YMOTPEOJICHHSI BIACTHIO,
HUMEIOT BO3MOXHOCTH OOPaTUTHCS 33 IOMOIIBIO B
EBponeiickuit Cyz 1o mpaBaM 4elloBeKa.

Kak Ham mpejcTaBiseTcs, MpaBo y4acTHUKOB
YTOJIOBHOTO CYJIOTIPOM3BOJICTBA Ha IPAaBOBYIO
MOMOIIIb MOXET OBITh MPU3HAHO HE TOJBKO B Ka-
YecTBe OOBEKTa YTOJIOBHO-TPOIECCYAbHBIX OT-
HOIIICHHUI, HO U — CaMOCTOSTEJIILHOTO CyOheK-
TUBHOTO TpaBa, AAIOIIEro UM BO3MOXKHOCTh pea-
JIM30BaTh KOHCTHTYI[MOHHBIC IpaBa Ha Cy1e0-
HYyI0, TOCYIapCTBEHHYIO, MEXIOCYIapCTBEHHYIO
3alUTY, MEXAYHApOJHYIO IPABOBYIO IOMOIIIb,
KBATM(UIIUPOBAHHYIO HOPUAHYECKYIO IOMOIIIb,
BO3MEIICHUE BPeia, PeaOUIINTALIUIO U UHBIC MPaBa.

Taxoif momXoj MO3BOJSIET, BO-TIEPBBIX, yUH-
THIBaTh OCOOCHHOCTU MPAB YYaCTHUKOB YTOJIOB-
HOTO TIpoIiecca He TONBKO IpH 3allHuTe, OXPaHe,
o0ecrieueHUd WX TpaB M 3aKOHHBIX HHTEPECOB,
HO WM OKa3aHWU WM TPABOBOW MOMOIIH; BO-
BTOPBIX, KOHKPETU3UPOBATh IPaBa, 00SI3aHHOCTh
U OTBETCTBEHHOCTh YTIOJIHOMOYEHHBIX CyOBEK-
TOB, 00s3aHHBIX OOecIIeYMBaTh MpaBa U 3aKOH-
HbIE MHTEPECHl yYYaCTHHUKOB YTOJIIOBHOTO CYIO-
MPOU3BOJCTBA, B TOM YHMCJIe OKa3bIBaTh UM IIpa-
BOBYIO TOMOIIb, KaK HAa HAIIMOHAIHFHOM, TaK U
MEXIyHAPOJTHOM YPOBHSX; B-TPEThUX, YIOPSIO-
YUTHh TPAaBOBBIE CpPEACTBa (CIIOCOOBI, METOJIBI),
HEOOXOAMMBIC JIsi 00ECIIeUeHus, 3allUThI, OXpa-
Hbl TIPaB W 3aKOHHBIX WHTEPECOB YYaCTHHKOB
YTOJIOBHOTO CYJIOTIPOU3BOJICTBA, a TAKIKE OKa3a-
HUS M [TPaBOBO MTOMOIITH.

Hanpumep, mpaBo moao3peBaeMoro u 00BH-
HJEMOT0 Ha 3alUTy BKIIOYaloliee B ceds, 1o
MEHbIIIEH Mepe, 3aKOHOATeIbHbBIC MOJIOKECHUS O
BO3MOKHOCTH CaMOCTOSTEIBHO 3alUIATh CBOU
1paBa W 3aKOHHBIE MHTEPECHI, O TpaBe Ha IOPH-
JIUYECKYIO TIOMOIIb, O BO3JIOKEHUM Ha JIUII, BE-
IyIIAX JTO3HAHHUE, CJeI0BaTesei, TPOKYPOPOB H
cylell O0OSI3aHHOCTH OCYIIECTBIISITh JCUCTBUS,

HaINpaBJICHHBIC HA COJCHCTBUE 3allIUTE TO03pe-
BaeMbIX, OOBHMHSIEMBIX 0O HO,Hcy,Z[I/IMLIX6, oT-
JIUYAeTCS 0 COJEPIKAHUIO OT IpaBa Ha MPaBo-
BYIO TIOMOIIIb.

AHanu3 MoKasbIBacT, 4TO COJACPIKAHUE MpaBa
MOIO3PEBAEMOTO W OOBMHSIEMOTO Ha IPAaBOBYIO
MOMOIIIb, 60-NEPEbIX, HE TIPEIIONATacT UX CaMo-
CTOSITEJIBHOM JI€SITEIbHOCTH, HAIpaBJICHHOW Ha
MpenynpexIeHNe, MPECeUYCHHe WM BOCCTaHOB-
JICHHE CBOWX TpPaB M 3aKOHHBIX MHTEPECOB. Bo-
6mMopbiX, NPEIyCMaTPUBAET BO3MOXKHOCTh 00pa-
IIeHHUS HE TOJBKO K aJIBOKATYy-3alIUTHHKY, HO U B
COOTBETCTBYIOIIME TOCYAaPCTBCHHBIC OPTaHbI
YTOJIOBHOTO TIporiecca (HampuMep, cle0BaTelto,
JIO3HABATEII0, PYKOBOJIUTEIIO CIICJACTBCHHOTO
OpraHa, TPOKYpopy, CyI), a TaKXe K HHBIM
YIOJHOMOYEHHBIM JIMIIaM (HampuMmep, K 4acTHO-
My JIETEKTUBY, YTIOIIHOMOYEHHOMY IO TIpaBam
YeJIoBeKa | JIp.).

Ha ocHOBaHWH BBILIECU3I0KECHHOTO, CYObEK-
mueHoe nPaso HA NPAGOBYI0 NOMOULb 8 Y20/106-
HOM npoyecce MOXET ObITh ONPEICICHO KaK yC-
TAHOBJICHHYI0 3aKOHOM BO3MOJKHOCTB JUJISI JIMII,
MOCTPaIaBIINX B pPe3yJbTaTe MPEeCTyIUICHUS U
31M0ynoTpeOIeHUs BIACTbIO, 00OpaTUThCS 3a CO-
NeHCTBHEM B TOCYAApCTBEHHBIE OPTaHBl YTOJOB-
HOTO CYJIONPOU3BOJICTBA, K COOTBETCTBYIOIIUM
IOPUCTaM M WHBIM YIOJHOMOYCHHBIM JIAIAM, a
Tak)Ke MOTpeOOBaTh OT HUX UCIIOIHEHUS BO3JIO-
KCHHBIX OOS3aHHOCTEH WIIM B3ATBHIX 00s3a-
TEJIHCTB B LEJSAX 3aAIIUTHI, OXPaHbl H pPeaTH3aiiu
WX TIPaB M 3aKOHHBIX HHTEPECOB.

YrojoBHO-TIpoLIeCCYaldbHasl  JAEATEIbHOCTh
SIBISIETCST HanboJjIee HapsHKEHHOH chepoi B3au-
MOOTHOIIICHUIH MEXIy TOCYJapCTBOM U JIUYHO-
cTbto. OHa 3aTparuBacT KOHCTUTYIIMOHHBIC TIpaBa
1 CBOOOIBI YETIOBEKa U TPaKAaHUHA, a JOJDKHOCT-
HBIC JIMIIA TOCYJAPCTBEHHBIX OPIraHOB YTOJIOBHOTO
CYJOTIPOM3BOJICTBA  YIIOTHOMOYEHBI TPUMEHSTH
pa3ivuYHbIC MPABOBBIC CPEJICTBA U METOJBI, Ha-
MPaBJICHHBIC HA UX OTPAHUYCHHE HE TOJBKO JIJIs
JUI, B OTHOIIEHHH KOTOPBIX OCYIIECTBISIETCS
YTOJIOBHOE TpECIieIOBaHUE, HO M UHBIX YYaCTHU-
KOB yToJOBHOTO Tporiecca. OCOOEHHO aKTHBHO
MEphl  YTOJIOBHO-TIPOIIECCYALHOTO TPUHYX/Ie-
HUS, CBSI3aHHBIC C OTPAHUYCHHEM KOHCTUTYIIU-
OHHBIX TIPaB U CBOOOM JMYHOCTH, IPUMEHSIOTCS
rOCy/IapCTBCHHBIMH OpPTaHaMU YTOJIOBHOTO CY-
JTOTIPOU3BOJICTBA B TOCYA€OHOM IIPOM3BOJICTBE.

Jlymaercsi, 4TO HajJMuMe M BO3MOXKHOCTH
peam3anuu MpaB W 3aKOHHBIX HWHTEPECOB JIHIL,
MOCTPAIaBIINX B PE3yJbTaTe MPECTYILICHUS U
3NMOynoTpeOIeHNs BIACTHIO, OmMpeaensieT dpdek-
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TUBHOCTh KaK YTOJIOBHOTO CYJONPOM3BOJICTBA B
[EJIOM, TaK W TPAaBOBOM TOMOIIM yYaCTHHKAM
YTOJIOBHOTO CYAOINPOU3BOJICTBA, B YaCTHOCTH.
OO0 ATOM CBHIETEIHCTBYET TO, YTO B COBPEMCH-
HBI Teproj CyObeKTUBHBIC TpaBa U 3aKOHHBIC
WHTEPECH JIMYHOCTH B COOTBETCTBHH C MEXKIY-
HapOoJHO-TIPaBOBBIMM CTaHAapTamMu, KoHcrury-
uuet  Poccuiickoit  ®enepaiuu, yroJoBHO-
npoleccyanbHbIM 3aKOHOM BO3BEACHBI B pa3psij
BBICIIEH COLIMANBHOM LIEHHOCTH, 3allMILAIOIINX
mpaBa 1 CBOOO/IbI UEIOBEKA U TPaKIaHHHA.

Crnemyer OTMETHTH, YTO TpaBa BCEX ydYacT-
HUKOB YTOJOBHO-IIPOIECCYATbHBIX OTHOIIEHUI
HE TOJIFKO 3aKpEeIUICHBI B 3aKOHE, HO W OIpelie-
JISTIOT CMBICIT M COJIEp’KaHUe CaMOro 3aKOHA. JTO
CBSI3aHO C yCTAaHOBJICHHEM B 3aKOHAX YCIOBHUI
BO3MOXXHO HawOOJbIIETr0 ONaronpHsITCTBOBAHHS
OCYILIECTBJIICHUIO TIpaB JMYHOCTH. Hampumep,
co3/aBasg HEOOXOAWMBIE YCIOBHS JUIA peajn3a-
UM TpaB IOJ03PEBAEMOTO HETIOCPEACTBEHHO
IpHU €ro JOMpoce, cienoBaTensb (103HaBaTelNb):
BBIICHSICT SI3BIK, Ha KOTOPOM JOMNpAaIIMBACMBIi
JKEJIaeT JIaBaTh NOKa3aHs; HE 3a]]acT HABOSIIUE
BOTIPOCHI; MPEIOCTABISACT JONPAIIHBACMOMY JIH-
oy IMOJb30BaThCsd JAJOKYMCHTAMH U 3aIlUCAMMU;
NpEeaABABIACT IJId O3HAKOMIJICHUS MPOTOKOJ 0-
mpoca, a B ciyd4ae 3asBJICHHOTO XOJlaTaiCcTBa O
JIOTIOJTHEHUW WJIA YTOYHEHHH TMPOTOKONA —
YAOBJETBOPSIET 3TO XOJAATACTBO; YIOCTOBEpPSET
TIOJITUCHIO TT0I03PEBAEMOTO TPABWIIBHOCTH TPO-
TOKOJIa B IIEJIOM M KaXKIIO# €ro CTpaHWIBI B OT-
nenbHOCTH . Kpome TOro, B 00s3aTeIbHOM IIO-
psAIKe ClIleoBaTeNb (JO3HABATENb) Pa3bICHICT
mpaBa, OOS3aHHOCTH, OTBETCTBEHHOCTH JOTpa-
[IMBAEMOTO JIMIIA, O YeM JIeJlaeT 3alliuch B COOT-
BETCTBYIOIIEM MNPOTOKOJE, a TMPH HEOOXOIUMO-
CTH IPUHUMAET MePbI 0€30ITaCHOCTH.

Crenyer oOpaTuTh BHUMAaHHE, YTO BaXXHYIO
POJIb B BOBHMKHOBCHHUH U PA3BUTHU YTOJIOBHO-
MPOIECCYalbHbIX OTHOILICHUN TMpU OKa3aHUU
[IPaBOBOM IIOMOINMA C Y4YacTUEM JIMI, HYXKIA0-
oInuxcs B HpaBOBOﬁ nmoMomu, 3aHUuMar0T HOPMbI
YTOJIOBHO-TIPOLIECCYANBHOTO — 3aKOHA,  Ompeje-
JSIONIME HE TOJBKO MpaBa U OOSI3aHHOCTH COOT-
BETCTBYIOIIETO yYacTHUKA yTOJIOBHOTO IPOIIEC-
ca, HO W WHBIE pa3jIM4YHbIe YCIOBUA (TOPSIIOK,
OTpPaHUYEHHS U T.II.).

[IpencraBnsercs, 4TO Takue HOPMBI YTOJIOB-
HO-TIPOIECCYANBHOTO TpaBa JOJKHBI OBITh, C
OJTHOW CTOPOHBI, B3aUMOCBSI3aHBI MEXIY COOOM,
npyrumu cratbsiMu YIIK PO, uapiMU HOpMaATHB-
HBIMH TIPABOBBIMH aKTaMH, a TaK)K€ PEIICHUSIMHU
Bepxosnoro Cyma Poccwmiickoit ®Denepannn

n Koncruryunonsnoro Cyna Poccuiickoit ®@ene-
pamuu. C apyroil cTOpoHBI, BBICTYNAaTh TapaH-
TUSIMH OKa3aHWsl KBAIM(HUIMPOBAHHON IOpUAM-
YECKOM IOMOINY U MHOM IPaBOBOM MOMOILU JIH-
1am, rpasa 1 cBOOOBI KOTOPBIX MOTYT OBITH He-
3aKOHHO U HEOOOCHOBAaHHO HApyILIEHBI B PE3yJib-
TaTe yroJOBHOTO MPECIEA0BaHUS.

Hanpumep, peamuzanust Takux MOJIOKEHUN
YTOJIOBHO-IIPOLIECCYAIBHOIO 3aKOHAa JaeT BO3-
MOYKHOCTh I10/103pE€BAEMOMY, OOBHHSIEMOMY U
JIPYTHM JIMIAM BOCHOJIB30BAThCA MOMOIIBIO ajI-
BOKAaTa M MHBIX YIIOJIHOMOYEHHBIX JIUI C MOMEH-
Ta HE3aKOHHOTO OTPAaHWYEHHS WX KOHCTHTYIIH-
OHHBIX TpaB U CBOOOJ, BKIIIOYAsl IMYHYIO HENPH-
KOCHOBEHHOCTb M CBOOOMY mepeaBukeHus (Ha-
npumep, Bo30yXIeHHE B OTHOILEHHH HErO Yro-
JIOBHOTO Jiefna, (pakTuueckoe 3aJepaKaHue B CIIy-
qasx, NpeaycMoTpeHHbIx cT. 91 u 92 VIIK PO
0o B cilyyae MPUMEHEHHS K HEMY B COOTBETCT-
Buu co cT. 100 YIIK P® mepr! npeceucHus B Buze
3aKITIOYEHUS TTOJ CTPaKy, BpydEeHHE yBEIOMIICHHUS
0 TIOAO3PEHUH B COBEPLICHHU MPECTYIUIEHUS B
nopsiake, ycranosineHHoM c1. 223.1 VIIK PO,
00BSABJICHHE €My IOCTAHOBJICHHS O HAa3HAYCHUH
CyAe0HO-IICHXHATPHUUECKO# AKCIIepTH3HI 1 J1p.)".

Kak noka3seiBaeT aHann3, CyObeKTUBHOE Ipa-
BO YYaCTHHKOB YTOJIOBHOI'O CyJOIPOHM3BOJCTBA
Ha MPAaBOBYIO MOMOIIb, MOJIYYHB 3aKpEIICHUE B
HOpMax yTOJIOBHO-IIPOIIECCYaIbHOTO 3aKOHA, BO-
MEPBBIX, HAJENAET X [IPABOM HE TOJIBKO HA KBa-
TUQULIIPOBAHHYIO IOPUIMUYECKYIO TIOMOIb, HO U
Ha CyIeOHyl0, roCyJapCTBEHHYIO, MEXIocyap-
CTBEHHYIO 3alUTY, MEKIYHAPOIHYIO IIPABOBYIO
[IOMOIb, BO3MELICHUE Bpena, pPeaduIUTaIHIo
B IIETISIX BOCCTAaHOBJICHHWS HE 3aKOHHO HapPYIICH-
HOTO TIpaBa WM HEJOIyIEHHUS ero HapyIIeHHUS.

Bo-BTOpBIX, aeT UM y3aKOHEHHYIO BO3MOX-
HOCTh OOpamatbes (B ¢opMme 3asBlCHHS, XOJa-
TaiicTBa, *KanoObl) 3a COACHCTBHEM B TOCYIapCT-
BEHHBIE OpTaHbl YrOJOBHOIO Ipolecca, K COOT-
BETCTBYIOIIMM IOpHCTaM (aIBOKaTy, 3alIUTHHUKY,
MIPEJICTABUTENIO, IOPUCKOHCYJIBTY), UHBIM YIIOJI-
HOMOYEHHBIM JIMIIAM B LEJX NPeayNpexaeHUs U
MIpeceYeHns NMPOTUBONPABHBIX IESHUN, BOCCTa-
HOBJICHHUS HAPYLICHHBIX MIPaB M 3aKOHHBIX MHTE-
pECOB TpU BBIABICHUM NPECTYIIEHWH, HX pac-
CIIEIOBaHUU U CyJeOHOM pa30upaTenbCcTBe, UC-
MOJIHEHUH [TPUTOBOPOB U UHBIX PEILICHUH.

B-TpeTpnx, MpenocTaBIseT BO3MOXKHOCTH
TpeOoBaTh KOPPECTIOHAUPYIOLIETO OBEJEHUS OT
YIOJIHOMOYEHHBIX JIUII, OOSI3aHHBIX B CHILy 3aKO-
Ha WM JOTOBOpa MPUHUMATh MEpPHI M0 BOCCTa-
HOBJICHUIO HapyIICHHBIX B pE3yJbTaTe MPECTyII-
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JICHUSI WM 3JI0yNOTpeOJieHnsT BIACTBIO TMpPaB U
3aKOHHBIX MHTEPECOB, MPEAYIPEKICHUIO U Tpe-
CEYEHUIO UX HapyIIEHUs, CO3JaHUIO YCIOBUH IS
HX pealn3aluu.

[Io HamiemMy MHEHHIO, BCE€ BBIJCICHHBIC B
YTOJIOBHO-IIPOLIECCYAIBHOM 33aKOHE IIpaBa 4ello-
BeKa W rpaKJIaHHWHA, C OJIHOW CTOPOHBI, 00pasy-
10T CyObEKTHBHOE NPaBO Ha IMPABOBYIO ITOMOIIh
B YTOJIOBHOM CYAOIpPOU3BOJCTBE, C APYTrOd CTO-
POHBI, TapaHTUPYIOT OKa3aHHWE MPaBOBOH MOMO-
M JTFOOOMY YYaCTHHKY YTOJIOBHOTO CYAOIPOU3-
BOJICTBA, MTOCTPaJaBLIEMy B PE3yJIbTaTe MPECTY-
TUICHUSI WK 3J10YTIOTPEOICHHSI BIACTHIO.

Taxum 00pa3oM, TapaHTUAMH CYOBEKTHBHOTO
IpaBa Ha MPaBOBYIO IOMOUIb B LI€JIOM, a TaKkKe
€ro OTHEJIBHBIX DJIEMEHTOB COCTAaBJISIET YIOJOB-
HO-IIPOLIECCYyaJIbHBIM  3aKOH, OCHOBAaHHBIM Ha
Koncturymmuu Poccuiickoit ®enepanmm, oOre-
NPU3HAHHBIX TNPUHIMIIAX U HOpMax MeEXAyHa-
POIHOIO NpaBa, MEXAYHAPOIHBIX JOrOBOPaX,
WHBIX HOPMAaTUBHBIX IPABOBBIX aKTax, perylu-
PYIOLIMI MOPSIIOK YTOJOBHOTO CYJIOIPOU3BOJCT-
Ba Ha Teppuropuu Poccuiickoit @enepanuu, omn-
peAcNAIIMA  TOJHOMOYMS cyda, NPOKypopa,
OpraHoB  IPEIBAPUTEIBLHOIO  PacClIeZIOBaHu,
mpaBa M OOS3aHHOCTH WHBIX YYacCTHHUKOB YTO-
JIOBHOTO TpOIEcca, B TOM YHCIE MOCTPaJaBIINX
B pe3yJibTaTe MPeCTYIUICHHs HiIH 3JI0yToTpede-
HUS BJIACThIO.
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Annomayus. B cratbe Ha OCHOBe aHaJIM3a IOPUIU-
YeCKOH JIMTepaTypbl M 3aKOHOAATeIbCTBA Poccuii-
croii Penepanii 0O TPOTHUBOAEHCTBUYM STHUYECKON
IPECTYITHOCTH OOOCHOBAHO HECKOJIBKO CYXKISHUHA:
B Poccuiickoit ®Pepepariuu 1mpu  (HopMUPOBAHUU
PBHIHOYHOII SKOHOMUKHU, COMPAMKEHHOM ¢ MUrparuei
HaceJeHus, HeM30eyKHBI MPOSABICHUS STHUUYECKOM
TIPECTYITHOCTH; STHUYECKASA IIPECTYIIHOCTh MOKET
paccMaTpMBaTLCA KaK PasHOBUIHOCTHL OPraHU30-
BaAHHOM IPECTYIHOCTH; IO OTHOIIEHWIO K STHHIYE-
CKOM IIPECTYIIHOCTH [OIIYCTUMA WCKJIIOUNTEIbHO
MOKTPMHA IPOTHUBOAEICTBUS; IIPOTUBOJEHCTBIE
STHUYECKOHN IIPECTYIHOCTH IIPEAIOJaraeT KOMILIEKC
Mep CIIeIUaIbHON IPEeBEeHITUN.

Abstract. The article based on the analysis of the
legal literature and legislation of the Russian Fed-
eration on combating ethnic crime justified several
judgments: in the Russian Federation at formation
of the market economy, coupled with population
migration, the inevitable manifestations of ethnic
crime; ethnic crime can be seen as a form of organ-
ized crime; in relation to ethnic crime is admissible
solely a doctrine of combating; combating ethnic
crime involves a set of measures of special preven-
tion.

Knwueevie cnosa: Poccuiickaa Penpepainuu, 3a-
KOHOJATeJbCTBO, HOPMATHUBHBIN IIPABOBOI AakKT,
denmepanbHbIil 3aKOH P®, YTromoBHBIN KOZEKC
P®, yronmoBHas mOIUTMKA, KPUMHWHAJIUIAIUA,
IeKPUMUHAIU3AINs, ITPEeCTYIHOCTh, IIPOTUBOIEI-
CTBUE IIPECTYITHOCTU, STHUYECKAA IIPECTYITHOCTD

Key words: Russian Federation, legislation, norma-
tive legal act, Federal law of the Russian Federa-
tion, criminal code of the Russian Federation,
criminal policy, criminalization, decriminalization,
crime, combating crime, ethnic crime.
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IIpenMeToM AAHHON CTaTbH SBISIETCS IPOTH-
BOJICHCTBUE AITHUYECKOW IpecTynHocTd B Poc-
culickor denepanuu.

IlepBonauaasHO
0 COCTOSITHUM TeOopHuH

Tax, aBTOpel — emuHOMbInUIeHHUKH (I1.B.
AranmoB u A.H. Cyxapenko) cdokycupoBanu
BHUMAaHHE Ha «aKTyaJIbHBIX MpodiieMax 00pbObD»
C JIUAepaMH «IpPecTymHOH cpensl» («Opranuzo-
BaHHAs MPECTYMHOCTh OCTAETCS OJHON U3 Ceph-
€3HBIX yTPO3 HalMOHANbHOU Oe3zomacHocTH Poc-
cun. Oprann30BaHHbIE PECTYIHbBIE (OPMUPOBA-
HUS MBITAIOTCA KOHTPOJIMPOBATh HE TOJBKO KO-
HOMHYECKHE, HO W TOJUTHYECKHE TPOIECCHl B
OTHETBHBIX peruoHax crpaHbel. OcoOyio poib B
JeCTa0MIN3alid KPUMHHAIBHOW OOCTAaHOBKH B
CTpaHe UTpaloT UX Juaepbl. B HacTodiel cTaTbe
MIPEJCTaBIIEH KPaTKUil aHaTU3 COCTOSHUS, IHHA-
MHKH U CTPYKTYPBI POCCUICKON OpraHU30BaHHOM
MIPECTYITHOCTH, a TaKXe YTOJIOBHO-TIPABOBBIX
cpexacTB O0pBObI ¢ TuAepaMy IPECTYITHOH Cpeapl,
OoJsiee M3BECTHBIMH KaK BOPHI B 3aKOHE, M CIIO-
JKUBILIEHCS B CBA3M C 3TUM IPAaBONPUMEHHUTENb-
HOM mpakTuku»; «IlogBojs HUTOr, MOXKHO KOH-
CTaTHPOBATh, YTO MPABOOXPAHHUTEIHHBIE OPTaHbI
Ho-TpekHEMY OOpIOTCS € MPECTYNHBIMU (hopMu-
pOBaHMAMHU OOIIEYTOJIOBHOM HANpaBIEHHOCTH, B
TO BpeMs KaK SKOHOMHYECKHE W KOPPYIIIHOHHBIE
OIl® ocrarorest BHe ux nocsraemoctu. [losTomy
odunmanibHass CTATHUCTHKA OTpPa)kaeT BOBCE He
(bakTHYeCcKuii ypOBEHb OPraHU30BaHHON TIpe-
CTYIIHOCTHU B CTpaHe, a JIUIIb Pe3yJIbTaThl IPaBo-
OXPAHUTEIIBHON IEATEIbHOCTH. Y YUTBIBAs BBICO-
KYIO0 OOIIECTBEHHYIO OIMACHOCTh JaHHOTO SBIIe-
HUSl, IPEACTABIACTCS HEOOXOIUMBIM CKOPPEKTHU-
pOBaTh YroJIOBHOE 3aKOHOAATENLCTBO IS 00-
JIeTYeHNns PaBONPUMEHUTEIHHON J1eATebHOCTH,
a TaK)Ke CKOHIIEHTPHUPOBATh UMEIOIINECS CIIIBI U
cpencTBa i pazodmieHus cymectByromux OIld
C KOPPYIIMOHHBIMA W MEXIYyHApOJIHBIMU CBS-
3amu. [locnemHee oOcTosTENHCTBO Hambomee
BaXXHO, TaK KaK WHOCTPAaHHbIE WHBECTOPHI, B KO-
TOPBIX 3aWHTEpECcOBaHa OcNabIeHHAs 3amafHIMU
CaHKLMSIMH OTEYECTBEHHAs HKOHOMHKA, BEChMa
YyTKO pearupyroT Ha U3MEHEHUS KPUMHUHAIHHOU
06CTaHOBKH B CTpaHe») .

B.H. Kaparonun pa3paboTan «aaroputm o0-
IUX peKoMeHAauuii mo Oopr0de ¢ MpecTymHO-
CTBIO B IEJIOM», KOTOPBIH TpeaycMaTpUBacT
«pETPEe3eHTaTUBHOE W OOBEKTUBHOE HAay4HOE
HCCIIEIOBaHNE KPUMHHOTEHHOH CHUTyalluH B
CTpaHe, BIHSHHUS HA Hee AEATEIILHOCTH YIPaBO-
MOYEHHBIX OpraHoB» («PesymbraTel mccnenoBa-
HUH JIOJDKHBI MHTEPIPETHPOBATHCS ¢ TIOMOIIBIO
pasHBIX HAyYHBIX METOJOB M MOJIOXKCHUHU pas-
JUYHBIX KOHLEMIHMH W YaCTHOHAYYHBIX TEOPHH.
Takoe oOBsICHEHHE TTO3BOJISIET OOBEKTHBHO TIPO-
BEpUTH JaHHBIEY; «Ha 0cHOBE BBHINICONTMCAHHBIX
WCCIIEIOBAaHUH MPECTYMHOCTH CTPOUTCA Teope-
THYECKasi MOJENb KPUMUHOI'€HHOW CHTYyalluH,
O0O0BEMHSIONIAs KaK OTACIbHbIC BHIBI MPECTYI-
HOCTH, TaKk U (PaKToOphl, €¢ 00YyCIOBIMBAIOLINE.
Cpeny HHX MOTYT OBITh BBIJCNICHBI OCHOBHBIC
AIIEMEHTBI, WM Y3JIbl, IPEACTABISIONINE COOO:
a) (hakTopsl, TpeOyrolre IepBOOYEPETHOTO pea-
THPOBaHHUA B CBA3M C Oojiee BBICOKOH oOIIecT-
BEHHOW OMNAacHOCTBIO; 0) YCIOBHSA, HU3MEHEHHE
KOTOPBIX HO3BOJIIET B KOPOTKUE CPOKH IMOJIHO-
CTPI0O WJIM 4YacTUYHO pa3pelINTh OCHOBHBIE
poGIeMbI»)’.

X.M. Illax0aHoBa paccMOTpela «IIpaBOBBIC
OCHOBBI OOPHOBI C OPTAaHM30BAHHOW TMPECTYITHO-
cteio» («Takum oOpa3om, Oopbba ¢ OpraHuzo-
BaHHOH MPECTYMHOCTBIO OJDKHA OCYIIECTBIISATh-
Cs HA YETKOW OpraHW3allMOHHOW OCHOBeE, obec-
NIEYMBAIOILECH Ha IUIAaHOBOH OCHOBE KOMILJICKCHOE
ydacTHe B PEIICHUU 3TOW 3aJadd BCEX HMEIO-
MIMXCS CHJI U CPEJICTB OPTaHOB 3aKOHOJIATEIHHOM
W HCIIONHUTENbHOW BIACTH, Pa3IMUHBIX MHHU-
CTEPCTB U BEJOMCTB U B IIEPBYIO OUepeab MIPaBo-
OXpaHUTEIBHBIX OpraHoB. MX AesTensHOCTD
JOJDKHA OBITH HAlpaBJeHa IJIaBHBIM 00pa3oM Ha
YCTpaHEHUE MPHUYMH M YCJIOBHMH, CIIOCOOCTBYIO-
IIMX CYIIECTBOBAHUIO OPraHM30BAHHOW MPECTYTI-
HOCTH, HOJPHIB €€ SKOHOMHUYECKHUX OCHOBY)'.

IToMumMO IOKTpHHBI OOPBOBI € MPECTYMHO-
CTBbIO OOOCHOBBIBACTCS U MHAS JIOKTPUHA: MPOTH-
BOJIEHICTBUE MPECTYMHOCTH.

Tak, P.A. JIaBpOHEHKO MpoOaHaIU3UPOBAI
«aKTyaJbHbIe MPOOJIEMBbl MPOTUBOJCHCTBUS Jie-
raju3anyy MPeCcTYIHBIX J0X0I0B B 0aHKOBCKOM
cdepe, pacKpbITBl HEJOCTATKH B JEATEILHOCTH
KOMMEPUYECKHX OaHKOB M IPABOOXPAHHUTEILHBIX
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OpPTraHoOB, TPEINIOKEHBI IyTH PpeIIeHHs yKa3aH-
HeIX Tpodaem» («[lo HamieMy MHEHUIO, MeXa-
HU3MBI TIPOTHBOACWCTBUS JIETAJIHM3AlMH TIpe-
CTYTHBIX TOXOA0B B OAHKOBCKOHU cdepe TOIKHBI
COBEPIIICHCTBOBATHCS, YTOOBI OBITH CIIOCOOHBIMHU
MUHUMH3UPOBATh HETAaTHUBHBIE  IOCIEICTBUS,
CBSI3aHHBIE C JIETaJHM3alMeld HEe3aKOHHBIX J0XO-
JI0B, o0ecre4ynBaTh IKOHOMHYECKYHO YCTOHYH-
BOCTh KPETUTHO-(PUHAHCOBOW CUCTEMBI CTPAHBI U
COJICHICTBOBAaTh  WCIOJB30BAHUIO OaHKOBCKHX
PECYPCOB B LIENSX PA3BUTHS SKOHOMHKI»)".

A.M. 310KOB ompeenusl «OCHOBHBIE MPUH-
UMbl TOCYIapCTBEHHOW IIOJMTUKA B O0JIACTH
MPOTUBOJCHCTBHS ITHUYCCKOW MPECTYIMHOCTH B
Poccuiickoii denepauuu, Lenp, 3agaud 4 Ha-
MpaBJIeHUs JaJbHEHIIEero pa3BUTHS OOIIerocy-
JIApCTBEHHOW CHUCTEMBI MPOTUBOAECHCTBUS 3THHU-
yeckoil npectynHoctu B Pocculickoii denepa-
uun» («OCHOBHBIMU 337[ad4aMH IPOTUBOICHCTBHUS
STHUYECKOH MPECTYIMHOCTH SIBJISIOTCS: a) BBISAB-
JIeHWe W YCTpaHEeHWe IMPHYWH U YCIOBUH, CIO-
COOCTBYIOIIMX BO3HUKHOBEHHIO W PacCIpoCTpa-
HEHUIO THUYECKON MPEeCcCTyMHOCTH; O) BEISABIIE-
HUE, TMPeayIpexIeHue U MPECceUeHue NeUCTBUIM
JUI ¥ OpPraHW3alluii, HANpaBICHHBIX HAa IMOJTrO-
TOBKY U COBEPIICHUE 3THOPEIUTHO3HBIX MPECTY-
IUIEHUI M HMHBIX NPECTYIUIEHUN IO 3THUYECKUM
MOTHBaM; B) MOAJICPKAHIE B COCTOSIHUU TIOCTO-
SSTHHOW TOTOBHOCTH K d()PEKTHUBHOMY HCIIOIH30-
BaHUIO CHJI W CPENCTB, NpeAHAa3HAUYEHHBIX IS
BBISBJICHUS, IPEAYTIPEKICHHS, [TPECEUSHHsS Tpe-
CTYITHOW NEATENbHOCTH, MUHUMU3AIUN U (WITN)
JTUKBUJANNA TIOCTEICTBUN TPOSIBICHUN 3THUYE-
CKOI1 IPECTYIHOCTH; T) o0ecreueHne 0e30nacHo-
CTH TPaXJaH U 3alUIIEHHOCTH MOTEHIMAIBHBIX
00BEKTOB MOCATATEILCTB, B TOM YHCJIEC KpUTHYE-
CKU Ba)XXHBIX O0BEKTOB MH(PACTPYKTYPHI H KH3-
HeoOecreueHns, a TakKe MECT MacCOBOTO IIpe-
ObIBaHUS JIOZACH; /1) MPOTUBOJEHCTBHE pPaCIIpO-
CTpaHEHHWIO HICOJIOTUH ITHOHAIIMOHAIBFHOW He-
TEPIUMOCTH W aKTHUBU3AMMA padOThHI 1Mo WHOOP-
MAaIMOHHO-TIPONIAraHANCTCKOMY  O0ECIICeYeHHIO
MEPONPUATHH TI0 TMPEAYIPEKICHUIO STHUIECKOM
TIPECTYITHOCTIY) .

O [OPUHIUOHAIBHBIX PA3INYHUSIX JOKTPUH
0OpBOBI U MPOTUBOACHUCTBUS MPECTYIMTHOCTH MPO-
BeeHo uccienoanne B.H. Tanyso’.

BeposiTHO, HE CTOJIb COBEpPIICHHBIE PE3YJIb-
TaThl HAYYHBIX M3BICKAaHUN MPEAONpPENeNIioT U
HECOBEPIIIEHCTBO 3aKOHO/ATENhCTBA 00 STHHYE-
cKoif mpecTymHocTH B Poccmiickoii degepammn’ .
B mepByto ouepens obparaeMcs K HOpMaTHBHO-
My MIPaBOBOMY aKTy C HAMBBICIIEH IOPUINUECKOU
cuioil Ha Ttepputopun Poccuiickoir deneparuu.
TakoBeMm siBisieTcst Konctutymus PO ot 12 ne-
kabpst 1993 . («Uemnosek, ero npasa u cBOGOIBI
SIBISIFOTCSL BBICIIEH LIEHHOCThIO. IIpu3Hanue, co-
OJIoicHUE W 3aIlUTa IpaB M cBOOOJ YeloBeKa U
rpaxkJIaHuHa — OOSI3aHHOCTh TOCYAAapCTBay —
CT. 2).

[Monoxenust Koncruryuun PO nmerammsupo-
BaHbl B HOPMATHUBHBIX MPABOBBIX aKTaX C MCHb-
el PUANYECKON cunoit’. B IIEPBYIO O4Yepeab
oOpamaemMcsi K HOpMaTUBHBIM TPABOBBIM aKTaM,
B KOTOPBIX YPEryJIUpPOBaHbI T€ UM UHBIE ACIEK-
TBI IPECTYITHOCTH.

Tak, B ®@enepansHom 3akoHe PO «O paru-
¢ukanuu Cornamenus Mexay [IpaButenbscTBoM
Poccuiickoit ®enepaunu u Coapyxecrsom He-
3aBUCUMBIX 1'oCyapcTB 00 ycloBHsIX mpeObIBa-
HUsI Ha Teppuropun Poccuiickoir denepauun
Bropo mo kxoopauHanum OOpHOBI C OpPraHU30-
BaHHON MPECTYMHOCTHIO M HHBIMH OINACHBIMU
BUJIAMHU HPECTYIUICHUI Ha TEPPUTOPUU TOCY-
napcts — ydacTtHukoB CopapyxectBa HesaBu-
cumbix Tocymapers» or 25 okrabps 2018 r.'’
(akTHUeCKH 3aKperuieHa JOKTpHUHA OOpBOBI
C IPECTYIHOCTBIO.

OTa Ke JOKTPWHA 3aKpeIuieHa U B M0J[3aKOH-
HOM HOPMaTHUBHOM IIPaBOBOM akTe: B Yka3 IIpe-
sunenra PO «O xoopAuHAIMH NESATEILHOCTH
MPaBOOXPAHUTENBHBIX OPraHoOB 0 00pbOE C Tpe-
crymHocThion Ne 567 or 18 ampens 1996r.",
KOTOpeIM yTBepkaeHo «llomoxxeHne o koopau-
HaIlUK JIEATEIbHOCTH MPAaBOOXPAHUTENBHBIX Op-
TaHOB 10 OOPHOE C MPECTYIMTHOCTHIO.

JIoKTprHa TPOTUBOAEHCTBUS MPECTYIMHOCTU
3aKpeIuieHa B WHBIX HOPMAaTHBHBIX IPAaBOBBIX
aktax: B ®enepanpaoM 3akone PO «O mpotuBo-
NecTBUM Jieranu3aliy (OTMBIBAHHIO) J10XO/IO0B,
MOJYYEHHBIX MPECTYMHBIM MyTeM, U (pUHAHCUPO-
BaHMIO TeppopusMay ot 13 mroms 2001 r.'%.

TakuMm 00pa3oM, OTHOCHUTEIBHO OPTaHHU30-
BAHHOHW MPECTYMHOCTH, B TOM YHCIIE U €€ Pa3Ho-
BUJHOCTH — 3THUYECKON MPECHOCTH, JOMyCKa-
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IOTCS JBE JNOKTPHWHBI: 00ph0a M TPOTHBOACHUCT-
BHE, KOTOPHIE, KaK MPaBUIIO, OTOXKICCTBIISIOTCS.

WznoxxeHHOE TIO3BOJNSIET HaM BBHICKAa3aTh He-
CKOJIBKO CY>KJICHUM.

Bo-nepsvix, B Poccuiickoil @enepanuu npu
(hopMUpOBaHUM PHIHOYHOH SKOHOMHUKH, COTIPS-
JKEHHOW ¢ MUTpanuell HaceICHHs, HEW30CKHBI
MPOSIBIICHUS STHUYECKOM MPECTyTHOCTH.

Bo-emopuix, 3THUYeCKas MPEeCTymHOCTh MO-
JKET paccMaTpuBaThCs KaK pa3HOBHIHOCTEL Opra-
HHU30BAHHOMU MPECTYMHOCTH.

B-mpembux, 0 OTHOILIEHUIO K STHUYECKOH
MPECTYIMHOCTH JOMYCTUMa HUCKIIIOUUTEIHHO JOK-
TpUHA IPOTUBOACUCTBHUSI.

B-uemeepmulx, NPOTUBOJEUCTBUE HTHUYE-
CKOM TMPECTYNMHOCTH TMPEHAINoiaraeT KOMILIEKC
Mep CIeINaTbHON TPEeBEHIINH.

' Cm.: Aeanos I1.B., Cyxapenxo A.H. AxtyanbHble po0ie-
MBI OOpBOBI C NUAEpaMH OpecTymHo cpeabl Poccum //
BezonmacunocTs 6usneca. 2017. Ne 5. C. 33—39.

2 Kapazooun B.H. Hay4Hslit XapakTep U IpakTHIecKas pea-
TU3anus peKoMeHami o 6oproe ¢ mpectymHocThio // Lex
russica. 2016. Ne 4. C. 19—33.

3 Ulax6anosa X.M. TIpaBoBbie OCHOBEI GOPBOBI C OPraHm30-
BaHHOU IpecTynHOCThIO // Poccuiickuii cnemoBatens. 2016.
Ne 14. C. 28—30.

4 Jlasponenxo P.A. AKTyasbHbBIE TIPOOIEMBI IPOTHBOICHCT-
BUSI JICTAJIM3AIMH MPECTYITHBIX JOX0M0B B OAaHKOBCKOU coe-
pe // BesonacrocTs O6u3Heca. 2018. Ne 2. C. 47—52.

5 310x06 A.M. HekoTOpble acmeKThl KOHLEMIHH IPOTHBO-
JIEUCTBUS ATHUYECKOW npecTynHocTH B Poccuiickoit dene-
patmu // Murpanuonnoe npaso. 2011. Ne 1. C. 20—23.

Y anyzo B.H. bopr6a ¢ mpectynHocThio B Poccuu: cocros-
HHE U TIePCIeKTHBEI pa3BuThs // 3akoH u mpaBo. 2008. Ne 7.
C. 35—36.

7 MBI pasaensieM CyICHHE TeX aBTOPOB, KOTOPHIE MPE/ia-
raioT ¢ 25.12.1991 r. 11 HaMMEHOBaHUS TOCYJapcTBa HC-
MOJIb30BaTh HMCKIIOUUTEIBHO 3TOT TepMHH (HoapoOHee 00
sToM cM.: ['anmy3o B.H. KoHcTuTyimoHHO-1IpaBoBO# cTaTyc
Poccun: mpoGnema mMeHOBaHHs TocynapctBa // BecTHuk
Mockosckoro ynuepcurera MBJI Poccum. 2010. Ne S.
C. 119—123).

8 Cm.: C3 P®. 2014. Ne 31. Cr. 4398. O mpoGiieMe HeOmHO-
KpartHocTu omyonukoBanus Konerurym PO B opurmansHbx
WCTOYHHKAX OIMyOJIMKOBaHMS moapoOHee cm.: [amy3o B.H.
Bo3moxHO 111 00OecriedeHue eanHOOOPa3HOTO MCIIONHEHUS
3aKOHOAATENBCTBA MIPU OTCYTCTBHHU €r0 CHCcTeMaTH3anuu? //
Tlocynapcro u paBo. 2014. Ne 11. C. 98—102.

® O cucTeMe HOPMATHBHBIX IPABOBBIX aKTOB B PX moapo6-
Hee cM.: ['amy3o B.H. CucremaTu3anus 3aKOHOIATENbCTBA B
Poccuiickoit @enepanuu: COCTOSIHUE U IEPCIIEKTUBBI Pa3BU-
Tus // 3axoH u mpaBo. 2009. Ne 8. C. 28—30; on xe: O ponn
HOPMaTUBHOI'O MPAaBOBOTO aKTa B cucTeMme mnpaBa Poccuii-
ckoit denepanun // ObpasoBanue. Hayka. Hay4nsre kagpsl.
2009. Ne 4. C. 27—30.

10 Car: C3 PD. 2018. Ne 47. Cr. 7120.

" Cm.: C3 PO. 1996. Ne 17. Cr. 1958.

12 Cm.: C3 P®. 2001. Ne 33 (uacts I). Cr. 3418; ...; 2019.
Ne 31. Cr. 4430.
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Annomayus. Oprassl IpeJBapUTEIbHOTO CJEACT-
BUA IIPU peayu3alliyl IIPeJOCTABIEHHBIX UM IIOJI-
HOMOYMUI II0 Pas3JIUYHBIM IPUUNHAM CYOBEKTHUB-
HOTrO M OOBEKTHMBHOIO XapakKTepa MOTYT JOIyC-
KaTh HapyUIeHWs YCTAaHOBJIEHHOT'O IIOPSJKAa yTo-
JIOBHO-TIPOIIECCYATIbHOM [IeATeJbHOCTH, OTPAHU-
YeHUs IIPaB U CBOOOZ JIUIT, BOBJIEUEHHEIX B chepy
YTOJIOBHOTO CYZOIIPOUBBOACTBA. ABTOpD, IOHMMAHA,
YTO CYIIECTBYeT CHCTeMa TapaHTHiH B3aKOHHOCTH
JesITeJIbHOCTH OPTaHOB IIPeABAPUTEJHHOIO CJeH-
CTBUs, AaKIEHTHPYeT BHUMAaHWE Ha TaKOM ee
aJIeMeHTe KaK IIPOKypopcKuil Hazasop. B xogme
aHaJ u3a WCCIe0BATENb pe3IOMUPYeT aKTyallb-
HOCTb W Ba’KHOCTb YKas3aHHOH (QYHKIIUU OPTaHOB
IPOKYpPaTyphl IJs AOCYAeOHBIX CTafUi YIrOJIOB-
HOTO IIpoliecca.

Abstract. The preliminary investigation bodies, when
exercising the powers granted to them for various reasons
of a subjective and objective nature, may allow violations
of the established procedure for criminal procedural ac-
tivities, restrictions on the rights and freedoms of persons
involved in the field of criminal proceedings. The author,
realizing that there is a system of guarantees of the legal-
ity of the activities of preliminary investigation bodies,
focuses on such an element as prosecutorial supervision.
During the analysis, the researcher summarizes the rele-
vance and importance of the specified function of the
prosecution authorities for the pre-trial stages of the
criminal process.

Kniouesbte cno6a: 3aKOHHOCTh IIPEJBAPUTEIHHO-
TO CJEeACTBUSA, IPOKYPOPCKUII HAA30p, MPUHIIUAI
3aKOHHOCTU

Key words: legality of preliminary investigation, prose-
cutor»s supervision, principle of legality
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AHamu3 paccMaTpuBaeMoOil  TTPOOIEMAaTHKH
CUMTaeM IeJIecoO00pa3HbBIM HayaTh C Omperesne-
HUS TIPOKYPOPCKOTO HaI30pa Kak BUAA COOTBET-
CTBYIOIIIEH NEATENbHOCTH TOCyNapcTBa, Halpas-
JICHHOM Ha JOCTMXEHHE COLHAIBbHO 3HAYMMOMN
nenu. [Ipokypopckuii Haa30p — BUJ TOCYIapCT-
BEHHOW [EATENbHOCTH, MOHOIOJIBHO peannsye-
MBI OpraHamMu IMpoKypaTyphl, CYIIHOCTbIO KOTO-
poii siBisieTcss mpoBepka cobnronenus Konerury-
mun PO u peiictByromux Ha tepputopun PD
3aKOHOB I'OCYJapCTBEHHBIMHU OpraHaMu (3a HEeKo-
TOPHIMH HCKITIOUEHHUSMH) W HEKOMMEPYECKUMHU
opraam3anusamu [1, ¢. 99]. Ucxons u3 oTMedeH-
HOTO — IIeJIb NMPOKYPOPCKOTO Haja3opa — 3TO
KOHEYHBII pe3yNbTaT AESATEIbHOCTU IMPOKypa-
TypHl, HAIPaBICHHOW Ha oOecmedeHue BepXo-
BEHCTBA 3aKOHAa M yKpEIUIEHHE 3aKOHHOCTH B
CTpaHe, 3alUTy NpPaB U HHTEPECOB JINYHOCTH,
obmecTBa M rocynapctBa. VMMeHHO naHHas
L[eJb MOCTaBJIeHa BO IM1aBy yria B ¢T. 1 @3 «O
npokyparype PDOy.

3akoHHOCTH [2, ¢. 77], BHICTymamas Kak
CTPOTO€ M TOYHOE HCIIOJHEHHUE MPaBOBBIX Mpe.-
MMUCaHUW, — TJIABHEHIINN OpraHu3yromui Qax-
Top craOwimm3anmuu oOmecTBa. OO0sI3aHHOCTh
CTPOTOro M TOYHOTO HCIOJIHEHHS 3aKOHOB, MOJI-
3aKOHHBIX aKTOB MPHOOpeTaeT BCEOOINiA Xapak-
Tep. Ee HecyT Bce 0e3 MCKIIOUEHHS TOCYAapCT-
BEHHbIC OpraHbl, OOLIECTBEHHBIE OPraHU3aluy,
NPEATPHUATHUS, YIPEKICHUS, JTOIHKHOCTHBIC JIHIIA,
rpaxgane. Ctporoe coOmoeHre 3aKOHHOCTH —
HauOoJiee CYIIECTBEHHBI U XapaKTEPHBIA MpH-
3HaK IIPaBOBOTO rocyaapcTaa [3, c. 38].

Hapymienns 3akOHHOCTH B paMKax YIoJOB-
HOTO CYJIOTIPOU3BOJICTBA U B OCOOEHHOCTH JIOCY-
NEeOHBIX €ro CTaJAWi TPEICTaBISIOT OOJBIIYIO
omacHocTh [4, ¢. 82]. IIpexme Bcero, 3akiaabpiBa-
eTcst OjarompusiTHas TO4YBa JUISI TPUBJICUSHHS
HEBUHOBHOTO K YTOJIOBHOH OTBETCTBEHHOCTH,
YTO B CBOIO OYepelb HAHOCHUT BpE]] aBTOPUTETY
rocymapctsa [5, c. 61], HecrtocoOHOTO 3aIlIUTUTh
CBOMX T'paXklaH OT HEOOOCHOBAHHOTO OOBHUHEHMS
U OCYXJEHUS. 3aKOHOIaTellb, TPU3HABas BAXKHOE
3HaYeHHE paccMaTpPUBAeMOUN OTPaCIH MPOKYpPOp-
cKkoro Hamzopa [6, ¢. 37], 3akpemnt B cTaThe 29
@3 «O mpokyparype PD» ee npeamer, KOTOpbIit
o0BbeuHsIeT B cebe CoOIoIeHre IpaBOBOTO CTa-
Tyca JWYHOCTH, TPOLEAYpPHl MpHEMa, pPerhucTpa-

MU ¥ pa3perIeHus: COOOIICHHA O MPECTYIUICHUSX,
MOPSZIKA BBIMOJHEHUSI ONEPATUBHO-PO3BICKHBIX
MEpONPUITUA U TPOBEJEHUs paccieaoBaHus [7,
c. 218], 3aKOHHOCTH pPENICHHWHA, MPUHUMAEMBIX
B paMKax yKa3aHHOU NEATeITbHOCTH.

[Ipokypopckwuii Ham30p 3a OpraHamMH IMpe/Ba-
PUTETBHOTO CIEACTBUS OCYIIECTBISETCS C MO-
MEHTA TOJIYUYCHHS 3asBJICHUS, COOOIIECHUS O Tpe-
crymieHud [8, c¢. 161] 1o mpuHSTHS UTOrOBOTrO
peIIeHus, TI0JT KOTOPBIM ITOHUMAETCS YTBEPIKIE-
HUE OOBHHUTEIILHOTO 3aKIIOYCHUS WU OOBHHU-
TEJIHHOTO aKTa, TIOCTAHOBJICHHUS O HAIpPaBICHUU
Jlena B CyJ A NMPUMEHEHUS NPHUHYAUTEIBHBIX
Mep MEAMIMHCKOTO XapakTepa WA Mep BOCHH-
TaTENBHOTO BO3/IEHCTBHSL.

D¢ hekTHBHOCTh MPOKYPOPCKOTO Haa30pa 3a
3aKOHHOCTBIO JESTEIBHOCTH OPraHoOB MpeaBapu-
TEJILHOTO CJIeACTBUA [9, c. 92] KOCBEHHO MOXXHO
OIICHUTH MCXOJS M3 KOJUYECTBA YTOJIOBHBIX JIE,
BO3BPAILEHHBIX CYIOM MPOKYpOpYy IO pa3iuy-
HbIM ocHoBanusiM [10, c. 6]. JlelicTBUTENBHO,
MPOKYpPOp HaJAENeH MpaBOM BO3BpallaTh YroJOB-
HOE JeNI0 CIEAOBATENI0 CO CBOMMM IMUCHMEHHBI-
MU yKa3aHUSAMH JUIs TIEPECOCTaBJICHUsT OOBHHU-
TETHLHOTO 3aKJIIOUCHUS, YCTPAHCHUS BBISBICHHBIX
HEJIOCTAaTKOB.

[IpaBoBOI OCHOBOW OCYIIIECTBJICHHUSI TPOKY-
POPCKOT0O Haa30pa 3a YKa3aHHBIMH OpraHaMu
BoicTynatroT cT. 29 u 30 ®3 «O mpoxyparype
P®», nmocnenHsas U3 KOTOPBIX SIBISETCS OTCHI-
JIOYHOMH, 3aKPeIUIsis, YTO MOJTHOMOYHUS MTPOKYpopa
10 HAJ30pPYy 32 UCIIOJHEHUEM 3aKOHOB OpPraHaAMH,
OCYIIECTBISTIONIMMH TIPEIBAPUTEIIFHOE CIIEICTBHUE,
YCTaHABIUBAIOTCS  yTOJOBHO-IPOIECCYATbHBIM
3aKOHONATENECTBOM P® n npyrumu denepanbHbI-
mu 3akoHamu [11, c. 8]. JedictBurensHo, cT. 37
VIIK P® ycraHaBiMBaeT MpaBOBOM CTaTyC TaKOTO
YYaCTHHKA YTOJOBHOTO CYAOIPOM3BOACTBA Kak
mpokypop. B wactHocTH, B Xome mOCyAeOHOTO
MIPOM3BOJICTBA TI0 YTOJIOBHOMY JETy OH BIIPaBe
MIPOBEPSITH UCIIOTHEHUE TpeOOoBaHWil (eneparbHO-
TO 3aKOHa Ha CTaJuM BO30YXKIEHHS YTOJOBHOTO
Jiera, MHUIUUPOBATh BOIPOC O PACCMOTPEHUH CO0-
PaHHBIX MaTepUaJIOB HA MPEAMET TPUHSATHS pellre-
HUS 0 BO3OYKIEHUH YTOJIOBHOTO Aena [12, ¢. 562],
TpeOOBaTh OT CJICJICTBEHHBIX OPraHOB yCTPaHCHUS
HapyIIeHW 3aKoHa, HCTpeOOBaTh W TPOBEPSTH
3aKOHHOCTh 1 OOOCHOBAaHHOCTH PEIIEHUI CIIe0Ba-
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TEISt W PyKOBOJUTES CIIEICTBEHHOTO OpraHa 0o
OTKa3ze B BO30YXIEHWH, MPUOCTAHOBIECHHH WIN
TpeKpalieHny yroJoBHOro nena. Kpome Toro mo
MOTHBHPOBAHHOMY NFCBMEHHOMY 3aIIpocy MPOKY-
popa eMy MpeaoCcTaBiIsgeTcss BO3MOKHOCTh O3HAKO-
MHUTBCS C MarepuajlaMd HaXOISIIErocs B IPOM3-
BOJICTBE YTOJIOBHOTO Jiefia. YKa3aHHBIE MPaBOBHIC
CpelcTBa TO3BOJIIIOT IONy4aTh HWH(OpMaIHIO O
JIOTYIIEHHBIX HApPYIIEHUSX CO CTOPOHBI OPraHOB
MIPeABapPUTETHHOTO CIECTBHSL.

[Ipokypop akueHTHpyeT cBO€ BHHMaHHUE Ha
3aIUTe KOHCTUTYIMOHHBIX TpaB rpaxkaaH. VimeH-
HO TIO3TOMY €My TPEIOCTaBIEHO MPaBO y4acTBO-
BaTh B CyJeOHBIX 3aceIaHUsIX NP PaCCMOTPEHUHU
B BONPOCOB 00 M30paHWU Mephl IpeceueHHs B
BHJC 3aKioueHms mox crpaxy [13, c. 158],
XOJIaTaliCTB O MPOU3BOJACTBE MPOILECCYATBHBIX
JEeHCTBUI, KOTOpBIE OMYCKAIOTCS HA OCHOBa-
HUU CylIeOHOro pelleHHs, a TakkKe NpU pac-
CMOTpPEHHUH >XKajo0 Ha JAEWCTBHS M pEIICHUs
JIOJDKHOCTHBIX JIMIl OPTAHOB MPEIBAPUTEIHHOTO
CIEACTBUS.

BaxxHbIM mpencTaBisieTcss HajeleHUueM Ipo-
Kypopa MOJIHOMOYHEM YTBEPXKIEHUS OOBUHU-
TeIbHOTO 3akiatoucHusa. CuuraeM, 4TO HOH00-
HBIM MOPSIIOK NEperaydl YrojOBHBIX JI€d B CYJ
sBisieTCs 3P (HEKTUBHBIM CPEACTBOM IPOKYypOpa
JUISL TOHECEHHsI 10 OPTaHOB INPEIBAPHUTEIBHOTO
CJIEICTBHSI CBOEH MO3HMIMH IIPHU OCYLIECTBICHUU
HaJ3opa.

AKTyaJIbHOCTh paccMaTpUBaeMOW OTpaciu
MIPOKYPOPCKOTr0 Haa30pa MOATBEPIKIAETCS U Ha-
JUYAEM 3HAYATEIHHOTO KOJIMYECTBA BEIOMCT-
BEHHBIX HOPMATHBHO-TIPABOBBIX aKTOB, PETyJIH-
pylmux wuccleayemym mnpoomemaTtuky. Cpen
MpoYMX MBI OTMedaeM ciemyromme: llpukas
I'eanpoxyparypsl Poccun ot 27.11.2007 Ne 189
«O0 opraHM3anMy MPOKYPOPCKOTO Haa30pa 3a
COOJTFO/IEHNEM KOHCTUTYIMOHHBIX TPaB TPakaaH
B YIOJIOBHOM CyaoInpousBojcree», Ilpukas I'en-
npokyparypsl Poccun ot 14.11.2017 Ne 774 «O06
OpraHM3alliy TPOKYPOPCKOTO Haa3opa 3a Co-
OJro/IeHNEeM IIpaB HECOBEPLICHHOJIETHUX Ha JI0-
CyIeOHBIX CTagusIX YTOJOBHOTO CYIOTPOHU3BOI-
ctBay, IIpuka3z I'ennpokypatypsl Poccuu ot
05.09.2011 Ne 277 «O06 opraHu3anuu IpoKypop-
CKOTO Haj30pa 3a WCIOJHEHHWEM 3aKOHOB IPH
MpHeMe, PErucTpaluyd W pa3pelieHnd cooOIe-

HUHA O NIPECTYIUICHUSIX B OpraHax [IO3HaHUSA U
MPEaABAPUTEIBHOIO CICACTBUSIY.

VYka3aHHbIE HOPMAaTHBHO-TIPABOBBIE  aKTHI
TpeOyIOT OT MpOKypopa obecrneyuTsh dhdeKTrs-
HBIH HA/A30p 32 COOJNIIOJICHUEM TapaHTUPOBAHHBIX
KOHCTHTYIIOHHBIX TIPaB M CBOOO TpaKIaH, MpU
BBISIBJICHUN HApYIICHWH 3aKOHHOCTH MPHHUMATh
Oe3oTnaraTeNbHbIE MEpHl JJS BOCCTAHOBIICHHUS
HapyIIEHHOTO MPaBOBOTO CTaTyca W TpUBIeYe-
HUS K OTBETCTBEHHOCTH BHHOBHBIX.

B xone mpoxypopckoro Hagzopa oOpamiaet-
Csl IpUCTaJIbHOE BHUMaHWE Ha MPABOBOU CTATyC
YYaCTHHKOB, KOTOPBIE B CIUIy CBOETO BO3pacTa
HE MOTYT IOJIHOLIGHHO 3alIUTUTH ce0sl OT yro-
JIOBHOTO TIpECJeNOBaHUS WM BOCCTaHOBUTH
CBOW HapyIICHHBIH IMPaBOBOW CTaTyc, Oymaydu
MOTEPIIEBIINMHU.

Taxxke ormMeTuM, 4TOo 3(P(EKTHBHBIM Cpel-
CTBOM oOecriedeHus 00bEKTHBHOCTH MPOKYPOP-
CKOTO Ha/J30pa MOTYT OBITh JIUILb CHCTEMaTHYe-
CKHE TINATEeNbHBIE IPOBEPKH IOJHAI30PHBIX
OpTaHoB.

IlonBoast uroru, ciegyeT OTMETHTh, YTO Ha
COBPEMEHHOM 3Tarie MPOKypopy MpeOCTaBICHBI
pa3HooOpa3HbIe MPaBOBBIE CPEICTBA, CUCTEMATH-
YecKoe M TPaMOTHOE INPHUMEHEHHE KOTOPBIX B
XOJIe OCYIIECTBIIEHUS MMPOKYPOPCKOTO HAI30pa 3a
OpraHaMi INpeABapUTENIEHOTO CJEICTBUS TO3BO-
JUT OO0ECleunTh 3aKOHHOCTh YKa3aHHOW Jes-
TEIHHOCTH, HEYKOCHHUTEIHHOE COONIO/IEHUE Tpa-
BOBOTO CTaTyca JINYHOCTH.
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Annomayusn. CraThsa IOCBSAIIEHA ONBITY GOPHOBI
C HecOBepIIIeHHOJIeTHell mpecTynHOCTbIO B I'pysun
u CIHIA. 9ra mpobsema ucciaenyeTcs IIOCPeACT-
BOM W3yYeHWsS ¥ aHalIm3a OIbITA INPEeBEHIUU U
TPOMUIAKTUKYN IIPECTYIIHOTO IIOBEJEHUS B DeC-
ny6iuke I'pysmss B pamrax pedopMUDPOBaHUSA
CHCTEeMBbI I0BEHAJIBLHOTO ITPABOCYAUA U 0000IeHU A
onbiTa [enmapramenTa foctuniuu CIIA mo mpodu-
JIAaKTUKE IIPECTYIHOTO0 IIOBEJEHUs HECOBEPIIIEeH-
HOJIETHUX. BBIABIAIOTCA 0O0lIWe U Pa3InUHbIe
YepThl B peasmus3anuy OPoPMIaKTHIEeCKUX IIPO-
TpaMM B 3THX TI'OCyZapCTBaX, OIPEAESIOTCA OC-
HOBHBIEe YPOBHU ¥ HAIPaBJIE€HUSA NPODUIAKTHUKYI
U 000CHOBEBIBAETCSA BBIBOJ O HEOOXOAMMOCTH yUueTa
VMHIVBUAYAIbHBIX OCOOEHHOCTEHl Ka'KIOTo Heco-
BEPIIIEHHOJIETHETO MIPECTYIHUKA IPU TPUMEHEHUN
K HemMy Mep npeBeHInmu. OTmeuaeTcsa HeEOOXOAM-
MOCTH TOCYAapCTBEHHOM MOAAEPIKKYN NIPODIIaK-
TUYECKOM pPaboThl C IOAPOCTKAMU TIDPYIIBI KDPHU-
MUHOTEHHOTO DHCKa Ha KaKAOM 3dTame paboThl u
co3JaHMe eqUHON JJIEKTPOHHOUN 06as3bl HeCcOoBep-
LIeHHOJIETHUX IIPABOHAPYIINTENEH, K KOTOPO ObI
WMeJIN JOCTYII CIEeIUAJIUCThI Pa3JIUUHbIX mpodec-
cuit, 3aHUMaIIUeca MPOPUIAKTUKON U IPEeBEH-
uel IPeCTyIHOCTA HECOBEPIIIEHHOJETHUX.

Abstract. The article is devoted to the experience
of the fight against the minors» crime in Georgia
and the USA. This problem is investigated by
means of studying and the analysis of the experi-
ence of prophylaxis and prevention of criminal be-
havior in the republic Georgia, within reforming of
a system of juvenile justice and synthesis of the
experiment of Department of Justice of the USA on
prevention of criminal behavior of minors. The
common and various features in implementation of
preventive programs in these states come to light,
the main levels and the directions of prevention are
defined and a conclusion about need of the account-
ing of specific features of each juvenile offender at
use is proved of prevention measures to it. The
need of the state support of scheduled maintenance
with teenagers of the group of criminogenic risk at
each stage of work and creation of uniform elec-
tronic base of minor offenders to which the special-
ists of various professions who are engaged in pro-
phylaxis and prevention of the crime of minors
would have access is noted.

Kntouesvle cnosa: mpohuIaKTUKA IIPECTYIITHOTO
TMOBeJeHUsA MPECTYIHOCTh HECOBEPIIEeHHOJEeTHUX,
IPEeBEeHITNs, aJIbTePHATUBHLIE MePhl BO3AefCTBUS

Key words: prophylaxis of criminal behavior crime
of minors, prevention, alternative measures of
action
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Introduction

The special attention to minors in the crimi-
nal justice system is not something new. In the
Roman legislation the principle of «doli incapax»
(Latin) protected small children from prosecution
because of a presumption of a lack of the abilities
and understanding necessary for recognition
guilty of commission of a criminal offense. In
most the modern states there are special acts for
the special treatment of children and teenagers
who enter the conflict with the law; however, the
extent of the settlement of this question varies in
national legislations differently while there are
also common features. In a number of the states
the welfare model which is focused on the needs
of the child, diagnostics, treatment, and more in-
formal procedures, and alternative measures of
criminal prosecution prevails. While other coun-
tries prefer the model of «justice» in which spe-
cial attention is paid to accountability, punish-
ment and procedural formalities. It should be
noted that in modern realities practically each
civilized state make more or less successful at-
tempts of optimization of the models of produc-
tion on criminal cases concerning minors. Un-
doubtedly, similar processes are in many respects
caused by those obligations which the state un-
dertakes in the context of the implementation of
requirements of international law for ensuring the
rights of the child. Owing to these circumstances
the national models of juvenile criminal proceed-
ings functioning now in Georgia and the USA
attract theoretical and practical interest. It medi-
ates the identification of features and similarity of
models of prophylaxis and prevention of minorsy»
crime in these countries.

Purpose of the article is the analysis of pro-
grams of prophylaxis and prevention in Georgia
and the USA for identification of the progressive
methods and forms of this work allowing reduc-
ing the level of minors» crime that can promote
the development of the main directions of im-
provement of prevention of the crime of minors
in these countries.

Prophylaxis and Prevention
of Minors Crime in Georgia in the
Context of the National Strategy
of Decriminalization of Society

Initially, it should be noted that official statis-
tics of the crimes committed by teenagers in

Georgia is absent. N. Tarkhnishvili notes that on
request for the number of the crimes committed
by minors from the Ministry of Internal Affairs
of Georgia the answer that statistical data proc-
essing in information and analytical department
is carried out according to articles of the Criminal
Code of Georgia [], but not to the persons who
committed offense was received. At the same
time, media continue to claim actively that rise in
crime of minors still shows the increasing dy-
namics. At the same time, experts note, hundred
one of problems of modern Georgia continues to
remain a significant amount of the neglected
teenagers creating various organized groups in-
cluding criminal. At the same time, rather often
as a part of these groups there is a significant
amount of the teenagers who did not reach the
age of 14 years that is not subject to criminal li-
ability. However, in the Ministry of Internal Af-
fairs of Georgia do not agree with the conclu-
sions of experts. Department is sure that police
properly react to each fact of the crime even
among children.

The crimes committed by teenagers aged up
to 14 years — it a call for the state was said to
journalists by the Deputy Minister of Internal
Affairs of Georgia of Natia Mezvrishvili who
also noted that one of the main problems in con-
nection with children»s crime in Georgia is not
the existing legislation, but its performance by
[5]. The Ministry of Internal Affairs also reports
that it is successfully combating street crime
among children.

One of the directions of prophylaxis and pre-
vention of the crime of minors in Georgia is the
special justice system created for juvenile of-
fenders.

The national model of juvenile justice of
Georgia develops in the context of the world sys-
tem of juvenile justice and respectively has a
number of common features which are inherent
in all national models of justice for minor offend-
ers. It is shown first of all in implementation of
rules of international law in the national legisla-
tion of Georgia. At the same time, the conceptual
formation of a system of departure of criminal
justice concerning minors acts as one of the lead-
ing directions within the general reform of the
judicial system.

Typical features of Georgia’s juvenile justice
include:
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« At the legislative level (The code of juve-
nile justice [3], the Code of Criminal Pro-
cedure of Georgia of [2]) the specifics of
production on criminal cases concerning
minors are set;

» Georgian model of juvenile justice is based
on the principles of criminal procedure dif-
ferentiation and specialization;

 Existence of procedural guarantees of pro-
tection of the rights of the minor suspect,
defendant;

» Specifics of the measures of restraint ap-
plied concerning the minor;

* Obligatory participation of the lawyer and
lawful representatives of the minor in ju-
venile criminal proceedings;

* The more considerable volume of the dis-
cretion realized by various subjects of ju-
venile criminal proceedings;

+ Existence of the procedural mechanism of
release of the minor from criminal liability
or criminal penalty.

At the same time, the Georgian model of ju-
venile justice has certain features. The analysis of
provisions of the Code of juvenile justice of
Georgia confirms considerable inclination to loan
of foreign elements of juvenile criminal proceed-
ings, first of all Anglo-American.

Feature of the Code of Criminal Procedure of
Georgia of [7] is that in it the isolated position of
the minor which is carried out on the basis of the
Code of juvenile justice which was adopted in
2015 is settled (took effect in 2016) owing to
which, the accused minor can be brought out of
criminal prosecution by means of holding a pro-
cedure of mediation at the initiative of the prose-
cutor. The competent body that carries out this
procedure is the Public Prosecutor’s Office.

During the modern period a considerable part
of criminal cases concerning minors, stops after
holding a procedure of mediation which is carried
out on an initiative and under the leadership of
district attorneys. After successful holding a pro-
cedure of mediation, criminal prosecution stops
and the teenager passes under supervision of the
prosecutor to a certain term depending on the
weight of the committed crime. The prosecutor
works directly with family of the minor who
committed offense. There is a category of affairs
when the teenager passes the probation period of
control. Researchers note that after enforcement

of the Code of juvenile justice, the specified
measures, beginning from acceptance before full
supervision of prosecutor»s office on the cate-
gory of affairs in this area, allowed to reduce
considerably children»s (teenage) crime in Geor-
gia and also led to re-socialization of minor of-
fenders [8]. However, there were problems with
crime of the persons who did not reach the age of
criminal liability. The minimum age of approach
of criminal liability in Georgia is 14 years, and
administrative responsibility — 16 years.

According to the Code detention and impris-
onment of the minor is allowed only as a last re-
sort which has to be used during the short period
of time and regular revision. Derogation from
criminal liability means the release and is the al-
ternative mechanism of criminal prosecution di-
rected to assistance to the adequate development
of minors and their integration into society,
avoiding new crimes. This mechanism was
started since 2010. Since 2017, 1810 teenagers
were involved in the program.

Active work on prophylaxis and prevention
of the crime of minors «The center for crime pre-
vention» which in the activity places emphasis on
risk group of the teenagers who did not reach 14
years and homeless children is engaged.

Various public authorities of Georgia target
preventive programs for the prevention of chil-
dren»s crime are developed and take root, in par-
ticular, the programs «My Senior Friend»,
«Choice for You», «E-book» are implemented by
Ministry of Justice of Georgia. The Ministry of
Internal Affairs of Georgia takes an active part in
the introduction of such programs as «Life with-
out drugs», «Legal culture». Own programs real-
ize also the Ministries of Education and Science,
the Ministry of execution of punishments, proba-
tions and legal aid, the Ministry of Health and
Social Affairs, the Ministry of Sports and Youth
Affairs. Programs encourage the minors which
are put the risk of commission of the crime for
positive behavior, their purpose — to prevent
crime.

In the prevention of criminal behavior devel-
opment of alternative mechanisms of criminal
prosecution which are directed to protecting mi-
nors from the negative impact of a pretentious
system for adult, criminals are important. Alter-
native measures are directed first of all to social
and educational actions and have no retaliatory
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character. Especially these measures are signifi-
cant for the teenagers who committed not a seri-
ous crime for the first time. Therefore, Georgia
should strengthen and improve the practice of
alternative penalties for minors in conflict with
the law, taking into account the emotional, men-
tal and physical maturity of the child, as well as
the specific circumstances of the particular case.

The concept of development of a system of
juvenile justice developed by the Ministry of the
penal system of probation and legal aid in Geor-
gia successfully takes root. The special technique
«Risk assessment and requirements and individ-
ual planning» which is based on individual needs
and the interests of minors and is directed to re-
duction of the number of repeated crimes is de-
veloped and assumes drawing up and implemen-
tation of individual plans of escort of minor of-
fenders who assume measures for decrease in risk
factors at which problematic issues and response
measures are defined according to specific fea-
tures. Various experts are involved in implemen-
tation: teachers, psychologists, social workers
who work in close contact. Implementation of the
specified Concept will allow reducing the level of
teenage crime in Georgia and respectively the
public expenditures for work of law enforcement
agencies.

The key directions of the Concept of Devel-
opment of Juvenile Justice System in Georgia, in
addition to those mentioned above, are:

 Support for families with many children to

reduce criminal risks;

» Prevention of teenage alcoholism and drug

addiction;

* Introduction program of assistance of em-

ployment of teenagers;

+ Organization of leisure activities and struc-

turization of the free time of minors;
 Earlier identification of the children who
are not attending school;

* Prevention of children’s aggression on the

street;

» Prevention of the creation of nurseries and

the teenage criminalized groups;

» Promotion of models of safe behavior.

The society, family, media, and non-govern-
mental organizations play a large role in crime
prevention.

The programs of minors» crime allow allo-
cating three levels of prophylaxis in Georgia.

Prophylaxis of the first level is directed to
each child and is limited to the general, educa-
tional, cultural, sporting events. It is prevention
when everything becomes for a harmonious and
safe environment of the child in order that chil-
dren were insured from problems with mental
health. At this level, the system of prevention is
focused on the child and on the identification of
the children who have put criminogenic risk and
their timely accounting by the relevant services.
At this level act as the main subjects the Ministry
of Education, social culture and sport, a social
security system and local government. The role
and responsibility of family, society, and school
are big at this level.

The second level of prophylaxis has a focus
group. These are the children with a high level of
a criminogenic risk needing support. At this
level, a special role is played by such specialists
as the psychologist, the social worker, the social
teacher. Unfortunately, today not in all territories
there are specified specialists. Capital psycholo-
gists note that: «A child»s complex behavior is
SOS signals, that it needs the help. The child who
begins to humiliate and slight the peers the child
who tries to break the educational process and
expresses a protest causes damage to things etc.
needs the help». According to Maya Tsiramua,
the teacher should be able to see the problems of
the child, which should be identified in time [5].

The third level is the prophylaxis of repeated
crimes. The code of juvenile justice providing the
procedure of mediation starts the third level of
prevention. «Any establishment in which the
child is prone to offenses has to be focused on his
individual requirements. At the same time it
should be noted that transfer of essential volume
of discretion of the persons conducting criminal
prosecution in court does not lead automatically
to protection of the rights of the minor and,
moreover, taking into account national peculiari-
ties can create conditions for abuse of these pow-
ers, therefore, a positive factor is that improve-
ment of a system of juvenile justice in Georgia
continues with active discussion of the public and
media concerning the offered changes. At the
same time there are considerable difficulties of
both legal, and organizational character with pro-
viding its non-legal component, in particular, one
of the organizational problems is that during the
modern period of development of information
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communications, in Georgia there is no uniform
electronic base of minor offenders to which the
specialists of various professions who are en-
gaged in prophylaxis and prevention of crime of
minors would have access. Creation of such base
would facilitate the exchange of information
(psychological characteristic, level of vital condi-
tions, progress at school, previous offenses com-
mitted) between various departments and special-
ists working in this sphere that would promote
the effectiveness of the carried-out scheduled
maintenance.

Juvenile Crime Prevention System
in the USA

The modern system of fight against minor
crime in the USA began to develop in the last
twentieth anniversary the XX centuries when the
general reform in the sphere of fight against
crime including from the minor started.

Optimization of ways and methods of preven-
tion promoted that for the last fifteen years the
crime rate of minors in the USA decreased a lit-
tle, practically in all states (an exception — Indi-
ana and Wisconsin). These data were published
by Service concerning justice for minors and to
crime prevention of minors as a part of the De-
partment of Justice of the USA.

Similar data are provided also by the press
service of FBI according to which rates of subject
of growth of children»s and youthful crime for
the last 10 years have a little decreased, but still
remain high, in particular according to the state-
ments of federals, juvenile offenders, about 52%
of automobile thefts are committed; 45% of bur-
glaries, 40% of other types of thefts; 20% of rob-
beries and 15% of rapes. At the same time, the
American experts note the paradoxical fact that
crime of minors considerably increases during
the periods of economic stability and decreases
during the crisis and depressive periods. Re-
searchers explain this trend with the various im-
pacts of economic processes on the psychological
and social well-being of juvenile offenders, also,
as well as on adults.

At decrease in indicators of growth rates of
crime, a significant amount of gangs of teenage
formations remains the main problem in the USA
today. Street banks of teenagers constitute real
danger to safety of citizens and to the state today.
In this regard, as the main direction of prevention

of crime of minors during the modern period the
Strategy of prevention to involvement of minors
in gangs including the following directions acts:
 Elimination of risk factors of involvement
in the gang;

» Measures for strengthening of the family;

» The decrease in the level of the youth con-
flicts;

+ Strengthening of supervision of youth from
community;

+ Training of teachers in a technique of
management of conflict teenagers;

 Education of parents of conflict teenagers;

+ Revision and mitigation of policy of «zero
tolerance» at schools for the purpose of re-
duction of situations of delinquent behav-
ior;

» Reorientation of retaliatory sanctions not
on external manifestations of belonging to
gang (clothes, signs, symbols), and on be-
havior of criminal groups;

« Provision of additional free educational
services (tutoring) to a weak schoolchild;

« Strengthening of control from adults of be-
havior of pupils after school;

« Carrying out workshops on interpersonal
communication for students for the pur-
pose of development of skills of resolution
of conflicts;

+ Creation of the centers of youth leisure in
various directions and interests;

* Holding trainings for school personnel,
parents studying on informing activity of
teenage criminal groups (gangs);

« Course training of school employees con-
cerning settlement of the conflicts.

The realized strategy of prevention of in-
volvement of minors in gangs includes also a
number of so-called intervention (prophylaxis)
programs which provide not only negative sanc-
tions but also encouragement for the young peo-
ple involved in gangs «to take» them from crimi-
nal communities.

Prophylaxis programs are focused on youth
which is subject to the risk of involvement in
gangs, and help to reduce the number of young
people in them involved or voluntarily entering.
The strategy of suppression and intervention are
directed to repression against the cruelest gangs
and members of the criminal group.
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For assessment and coordination of activities
for counteraction to criminal groupings of teen-
agers the special National center for the fight
against youth gangs which has the website is cre-
ated and also provides the annual review (Na-
tional Youth Gang Centre) about the status of
organized teenage crime.

It should be noted that in the criminal legisla-
tion of the USA there is no uniform accurately
expressed gradation of minors on the age that
does not allow applying different educational
measures and punishments to different age
groups. In America the general rule according to
which, the minor who did not reach 7-year age is
not subject to criminal liability for the behavior
works. At the approach of a 14-year age, minors
are subject to criminal liability in full.

Rather minor-aged from 7 up to 14 years, in
the USA rebuttable presumption of «inability» to
commit a crime which consists that proofs that
the minor at this age understood and realized the
illegality of the criminal action works. For mi-
nors, at the age of seven years, the presumption is
quite strong, and then, it gradually weakens and
completely disappears to the achievement of
fourteen-year age by the minor. About it, the
American experts note that «the possibility of
prosecution in a criminal order of the teenagers
who did not reach 14-year age cannot be morally
justified» [9].

During the modern period, a question con-
cerning the age of criminal liability in the USA it
is regulated by the legislation of states independ-
ently. So, in the State of New York, criminal li-
ability comes at the age of 16 years, at the same
time the legislation of the state, in addition, es-
tablishes age of approach of criminal liability for
separate types of crime: for murder — since 13
years; for simple murder, kidnapping, an arson,
rape, attack and some other criminal actions —
since 14 years.

According to the criminal law of the State of
Minnesota, «the children who did not reach the
age to the 14-Leena are capable to commit a
crime. After the approach of a 14-year age, teen-
agers can be subject to criminal prosecution.

Thus, each state independently defines at
what age the teenager is not considered «minor»
anymore and becomes «adulty for criminal jus-
tice. As soon as «minor» reaches the age estab-
lished by the law and is accused of crime com-

mission, prosecution of this person is automati-
cally transferred to a criminal system for adults.
According to data of Department of juvenile jus-
tice, and statistics (GPS) for 2018, the vast ma-
jority of jurisdictions (41 states and the District
of Columbia) determine the 17-year age as the
highest age on which the person is involved in
prosecution in court for minors. In seven states
the 16-year age as the top age for court jurisdic-
tion for minors (Georgia, Louisiana, Michigan,
Missouri, South Carolina, Texas, and Wisconsin)
is established.

Only in two states — New York and North-
ern Carolina — 15 years are considered the high-
est age of majority for juvenile court. In these
states, if the minor at the age of 16 or 17 years is
also accused of commission of any criminal of-
fense, business begins and considered in criminal
court for adults. However, in 2014 the governor
of New York Andrew Cuomo declared the crea-
tion of target group of the state for assessment
and development of the plan of reforming of a
justice system in New York for increase in age.
In Northern Carolina attempts to rise the age in
the legislature were also made though no meas-
ures are still taken.

Besides, according to data of the USA De-
partment of Justice, Management of juvenile jus-
tice and prevention of offenses, in all states the
laws allowing case referral of juvenile court to
criminal court for adults, as a rule, under certain
circumstances, and in certain ages work. Thus,
minors can be younger than «age of majority» for
juvenile court and still to be transferred to court
for adults. There are three typical ways of case
referral from court jurisdiction for minors in
court for adults: laws on the refusal of justice,
laws on the discretion of prosecutor»s office or
laws on parallel jurisdiction and also laws on an
exception of the legislation.

Today preference is given in the USA, not to
criminal prosecution, but such measures as a
statement of juvenile offenders on special ac-
count in police or the direction them on re-
education according to public programs without
judicial proceedings and adjudgement.

Public opinion in the USA is characterized by
the considerable polarity of opinions on methods
of fight against teenage crime today. Supporters
of drastic measures defend a position according
to which, the minors who committed criminal
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actions have to be subject to the corresponding
criminal liability. Supporters of more liberal ap-
proach insist on application more of measures of
compulsory educational influence. In this aspect
experience of the State of Arizona where at
schools the subject «Justice System Bases» is
included in the obligatory list of the school, the
program is of interest. In the course of studying
of this course such type of occupations as the
moot court is provided, special methodical grants
and recommendations which define functions of
the school police officer whose position is pro-
vided at each school are developed. With its di-
rect participation, not less than four times a year
will be organized the specified moot courts. By
preparation of such occupations, between school
students are cast: police officers, lawyer, jurors,
witnesses, judges, journalists and so forth. At the
same time as the defendant the invited police of-
ficer with whom pupils are not familiar acts. Di-
rect management of moot court is performed by
the school police officer together with the class
tutor. The folder which contains initial informa-
tion is provided to each participant of moot court,
and the pupil according to the role rehearses the
performance until the commission of «crimey. At
the same time, none of the participants know
where and when this «crime» happens. The ele-
ment of surprise, suddenness is important, in-
creasing the emotional heat of an experiment.
Pupils are forced to solve rather complex
problems in the situation which is brought
closer to real.

Having received the message about «crimey,
pupils — «police officers» begin the investiga-
tion, begin a search of the criminal who is in the
territory of school, and gather evidence. After
«arrest» of «offender» «business» is transferred
to pupils — «investigators» for further considera-
tion and preparation for hearing in «court». At
the request of «investigators» in advance pre-
pared information — data on the past of «crimi-
nal», a card with fingerprints, data of medical
examination is provided to them.

«Defendant» passes through all stages of
hearing of «matter» in «court» where roles of the
prosecutor, defenders, and the chairman of
«court» are also played by school students. Each
«business» understands so that the small errors
allowed by participants of a game owing to their
inexperience did not influence the process course.

However, if there are serious mistakes, then the
case is dismissed at a stage of the preliminary
hearing, and «criminaly is found not guilty.

Experience demonstrates that pupils of
schools at which justice system bases by this
method are studied acquire material much more
deeply, than those which learn this subject of the
textbook.

But disputable such form of education at
which when studying other subjects of the school
program, for example, to mathematics, and other
objects, tasks with conditions of plots from police
practice are used is curious. Also at elementary
school, the doll representations prepared by sen-
iors on subjects of the right and ensuring personal
security are regularly given. The American
teachers, methodologists, and experts are con-
vinced that such forms of work promote the es-
tablishment of closer contact between school stu-
dents and representatives of police and lead to a
decrease in juvenile delinquency.

N.A. Shaydenko, analyzing the program of
legal education implemented by law enforcement
agencies of the State of Florida at the public and
private schools of this state (for school students
of 7—=8 classes) notes that the main objective of
this program is acquaintance of teenagers to the
system of values which is available in society,
fundamentals of criminal law and the citizen»s
duties and also formation of idea of what in real-
ity expects offenders of law and order [11]. The
textbook by right used at schools of the State of
Florida is made in an available question-answer
form. In the textbook material about criminal li-
ability for such criminal actions as is stated: theft,
marauding, vagrancy, violation of temper of pos-
session, vandalism, rendering resistance at arrest,
illicit possession by weapon, stealing of motor
transport, beating, an arson, alcoholic intoxica-
tion, the illegal use of drugs and murder. Certain
heads of the manual are devoted to consequences
of criminal activity and also a justification of the
need for laws for society and bodies which exer-
cise control of their performance. The textbook
contains only 135 pages. To it, the methodical
complex also is developed for the teacher. Also
in the State of Florida when studying the modern
legislation police officers who tell about applica-
tion of these laws that not only contributes to the
development of interest in the right, but also acts
as a significant factor of moral influence as at
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school students respect for police officers, first of
all owing to the fact that they care for their safety
and wellbeing is formed are invited to occu-
pations.

Experience of police of Los Angeles where
the unusual program for prevention of crime
among teenagers within which teenagers of risk
group visited correctional facilities (prison, colo-
nies) was implemented is of interest. A main ob-
jective of the program — psychological impact
on the minors inclined to offenses that are regis-
tered with the police.

Preventive short-term arrests are widespread
in the USA (on average from day to one week). It
is annually arrested minors in 56 times more than
sentenced by the court to imprisonment. The
measure is recognized as rather effective as to
data of Department of juvenile justice of the USA
40% of teenagers who were arrested the first time
refuse further criminal behavior.

It is necessary to turn also on the special pro-
gram of vocational education and employment
(CRAFT) of minors from risk group in which
special attention was paid to practical skills
which yielded positive results in comparison with
traditional education for minor offenders in the
USA. During the 30-month period of observation
at those who were engaged in CRAFT was much
more chances to find work, to master the educa-
tional program, to study during a much longer
period of time and to gain the diploma about pro-
fessional education. Experts noted also reduction
of risk of repeated commission of offenses: in the
USA the after-school program including practical
public projects, studies, and family therapy led to
a considerable decrease in a recurrence in 1 year
of observation.

It should be noted also specifics of the work
of police in this aspect, in many respects, it is
defined by cooperation with various non-state
formations.

Today, activities of the American police for
prevention of crime of minors are directed to
rapprochement with the population, to society:
patrol by bicycles and on foot, but not by cars;
support of public order on streets and in dwell-
ings of citizens by suppression of vandalism; in
the residential district due to their own efforts as
a result of promotion of police officers. The state
tries to fix opinion in the consciousness of minors
that police — today is not the enemy, but the

mentor who in fact has to combine qualities of
the lawyer, the sociologist, and the psychologist,
to be vigorous and initiative.

In a number of states, police, carrying out
prevention of minor offenders performs functions
unusual for it; in particular they act as organizers
of the centers of rest and sports clubs for teenag-
ers and student’s youth. In addition, under the
auspices of the police, especially in the im-
migrant quarter, entertainment events are organ-
ized — discotheques, a variety of competitive
battles, etc.

In a number of the American police stations
«Open Days» are held in order that teenagers
could examine work of police in more detail. De-
serve attention and the organization of work of
the advisory youth centers in which police offi-
cers meet teenagers in an informal situation, dis-
cuss problems and can render if necessary the
various help.

It is unconditional that performance by police
officers of the «unusual» functions connected
with rendering educational impact on minor of-
fenders assumes higher skill level of police offi-
cers who are engaged in work on prevention of
offenses among minors.

It is unconditional that within this article it is
not possible to give characteristic of all Programs
which are implemented in the USA on prevention
of minors, on the basis of the analysis of special-
ized American literature it is possible to draw a
conclusion, that during the modern period in the
USA three main models of preventive activity are
implemented:

» Public institutions;

« Safety of individuals;

+ Influence through the environment.

Programs of prevention are implemented both
at the federal level and at the level of states. In
particular, during the modern period implementa-
tion of the federal program of moral improve-
ment of the American society adopted by the ad-
ministration of USA President which contains
also a number of regulations on prevention of
minors, in particular, continues the list of the ac-
tions directed on is developed:

» Forming of nonviolent installations and

skills at teenagers;

« Support of local communities in the pre-

vention of violence of criminal teenage

gangs;
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» Suppression of planting of racial and cul-
tural-national discord;

+ Improvements of the family;

» The recommendations of media about the
ban of advertising of violence and to carry-
ing out the promotion favoring to violence
reduction;

« Financing of the scientific programs di-
rected to the identification of conditions in
which prevention of crimes is carried out
most successfully.

In general, in activities for prevention of the
crime of minors in the USA it is possible to allo-
cate three main directions:

* Creation of the legal framework in which
new social technologies take root social
and legal designs also are created special
non-state structures;

+ The activity of specialized courts which
play the main organizing and coordinating
role in the system of prevention of offenses
of minors.

+ Creation of special subjects of prevention,
including in structure of police bodies and
assignment on them in a row with tradi-
tional humanistic functions.

Conclusions

Having a generalized practice of activity of
the specialized subjects which are functionally
designed to perform prevention of offenses
among minors in Georgia and the USA it should
be noted that activity of public authorities, public
organizations and the private sector of Georgia
and the USA in this sphere is of interest to many
countries. Studying of this experience is impor-
tant for the definition of the state policy of fight
against minor crime, improvement of legal regu-
lators of the public relations and development of
measures of increase in efficiency of interaction
of the most different structures of each modern
state in this direction.

Prophylaxis activity among the younger gen-
eration is a necessary condition restriction of the

general crime rate. Existence of steady factors of
criminalization among the minors acting on this
age group is demanded by strengthening»s of the
preventive measures realized by various public
and public institutions in education, sport, and
art. The principles of working with this category
are based on the physical and psychological dif-
ference between adolescents and persons of other
age categories, as well as the specifics of the
crimes committed by them.
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