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PE3IOME

ITocne npunsitus Hosoit Koncrurynuu u TpasxaaHckoro
Konexca I'pysus nopsana ¢ ToTaiuTaplioif 1I0pUAHYECKOM
CHCTEMOIT M B3slJla KYPC Ha INpeBpallleHye B IMOAJIMHHOE
NpaBOBOe roCy/1apCTBO, B KOTOPOM IpaBa # CBOOOAbI YeJIOBeKa
SIBJISIOTCS BbICIIEH LEHHOCTBIO, a UX NPU3HaHKe, cobloaenne
M 3allKTa BMEHSIOTCA B 06513aHIIOCTb IrOCyAapCTBa.

[IpaBo Ha >xM3Hb, 3/10POBbE, YECTb, AOCTOMHCTBO, /IEJI0OBYIO
penyTaumio, csob6ony, JHUUYHYIO HEMPHKOCHOBEHHOCTD,
HENMPMKOCHOBEHHOCTD XXHJIMILA U APYrie JUUHbIE HeuMyLuec-
TBEHHDbIE TpaBa BO3BeJeHbl B Halueil cTpaHe B paHT
.eCTBECTBEHHbIX W HEOTUYXXAAeMbIX MpaB JUUYHOCTU. IDTHU
TpaBa AesaloT JMYHOCTbL NMOMJIMHHO CBOGOAHOHN , NMO3BOJISA
rapMOHMYEeCKH pa3BUBaThb CBOM AyXOBHble, HDaBCTBEHHbIE H
¢u3nyecKue CHUbI. .

Hosbiit I'paxcIaHCKUil KOAEKC YCUJIUBaeT OXpaHy
HeMMYUIEeCTBEHHbIX MpaB M BMNepBble B IPY3MHCKOM
3aKOHO/JAaTeJIbCTBE BBOAUT MHCTUTYT AEHEXKHOro BO3MellleH s
MOpaJlbHOTO Bpela, YTO CJIYXXUT SPKUM [O0Ka3aTeJbCTBOM
peajJibHOCTH npaB M CBOOOJA YesIOBEKa, MPOBO3rialleHHbIX
Konctutyunen I'pysuu.

[Ipuberas Kk CpaBHHUTEJNbHOMY aHalU3y TPY3HHCKOIO
rpa>kJ1aHCKOTO 32aKOHOJAAaTeJbCTBA C TPa>XXAaHCKHUM
3aKOHOZATEeNbCTBOM nepenoBbiXx cTtpaH mupa /CIIA
.Benuko6puranus,panuus, .l'epmanus, Poccus,
IlBeituapus v ap.,/ B paboTe BbISBJISIOTCS JOCTOMHCTBA W
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HEJOCTAaTKM OTHEJbHBIX HOPM Hallero 3aKOHO/aTe/bCTBa,
peryiupyIouMx JUvHbI€ / HEeUMYLIECTBEHHbIE / OTHOLUEHHUS.

Vimes B Buay, uto cyaeGHasl NpakTHKa M0 AejiaM O BO3-
MeLUEHNH MOpaJIbHOro Bpeaa B I'py3uu TobKO CKaaabiBaeTcs,
a TeopeTUuecKHX paboT IO 3TUM BONPOCaM MOKa elle HET, B
KHHMIe pacCMaTpUBAIOTCS KapAWHa/bHblEe BOMPOCHI, CBS3aH-
Hble C Bo3MellleHWeM MOpaJlbHOro Bpeaa.

B I'py3un go npuHaTus HoBoro I'pakaaHCcKoOro Kogexca
O BO3MOJXHOCTM KOMNeHCauMH MOpaJIbHOro Bpejaa
YyMOMUHAAOCh JIMUIb B OTAEAbHbIX HOPMaTHUBHBIX aKTax /
»O cpeacrsax maccoBoit ungpopmauun, “06 HHOCTpaHHbIX
vnpectuuuax” W Ap./, OAHAKO OHH SABJSAJHCH
MepPTBOPOXAEHHBIMH, NMOCKOJIBKY He COAep>Kaiu peaJbHOro
Mexanu3Ma (pyHKUHOHHPOBAHHA HHCTUTYTa BO3MEILEHUS
MopasabHoro spega. He BHec MOJIHOS SICHOCTH B 3TOT BOIIPOC
1 HoBbli [pakpaHckuii koaekc I'py3u, NocBATHBLIMI 3TOM
npo6seme cratbu 18, 19, 413, B KOoTOpBIX npeaycMmat-
pHUBaeTcs JHlib AOMYCTUMOCTb [AE€HEXHOr0 BO3MEUIeHHA
MOpaJIbHOrO Bpeja, OJAHaKO H B HHX OTCYTCTBYET peasibHbii
MexanuaM Takoro Bo3melleHusi. C LesbI0 BOCMNOJHEHHS
cosnaBuierocsa npoGesa B 3aKOHOAATeNbCTBE M Cyae6HOM
npakTHKe, B paboTe, cocrosiuleil H3 NATH I/1aB, HCCNEAYIOTCS
MOHATHA: MOpaJbHbIH Bpea, rpaxaaHCKo-ipaBoBas
OTBETCTBEHHOCTb 32 MPUYHHEHHE MOPATbHOr0 Bpeaa, o61uHe
IMPUHLMUNDbI ONMpeAesieHNs pa3MepoB KOMMNEHCAUUH
MOpaJIbHOro BpeJa M HakoHel, MoApOOHO paccMaTpPHBAeTCA
NOPsIIOK OnpeAesieHus pa3Mepa KOMIIEHCAUHX MOPabHOro
Bpe/a [Jsl OTAeJIbHbIX BUAOB NMpaBoHapyweHuil. B nepBoi
rjlaBe KHUICH HCCJeayeTcs MOHSATHE MOPaJIbHOro Bpela,
KOTOpOe B FPYy3HMHCKOM 3aKOHOJaTesbcTBe OTCycTByeT. Ha
OCHOBe aHa/H3a 3aKOHOAATEJbCTBa MEPEAOBbIX CTpaH
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EBponbr / ®Opanuns, Beanko6puranus, l'epmanusi, Poccus
M Ap./ YKa3blBaeTCs , YTO MOPaJibHbIil BpPeA NpeACTaBJISIET
co60ii (pu3nyeckre 1 HpaBCTBEHHble CTPaAaHMs, IPUYHHEH-
Hble NMPOTHBONPaBHbIMM AeHUCTBUSIMH, /Oe3neicTBUSAMU/
NPHYHHHUTENA BpeJa, TOCAralolMMM Ha NpUHAAJexalue
rpaXxaAaHMHY OT POXKAEHHS UM B CUJIY 3aKOHa HeMaTepHaJib-
Hble 6s1ara />X13Hb, 310POBbE, YECTb, JOCTOHHCTBO, A€/I0Bast
pernyTaunsi, HEMPUKOCHOBEHHOCTb YaCTHOI XKHU3HH, JINYHAsA
U ceMeliyias TaiiHa U T. 1/ MM HAPYLUAIOLWIMMHU €ro JMYHbIe
HeMMYyLLeCTBEHHE NpaBa.

TepMmun ,cTpasaHue” Kak KJIOUEBOH B OIlpe/le/ieHHH
NOHATHA MOPAJIbHOTO Bpeaa, Npe/ionpeiensieT, YTo JeiTBHU
NPHYMHHMTES] MOPAJIbHOIO Bpeaa AO/DKHbBI HAHTH OTpaXcerie
B CO3HAHWM MOTeprneBUIero , Bbi3BaTb ONpeaeJieHHYIO
NCHXMYECKYIO peakuuio B (opme OILYLIeHHH W TIpeaCTaB-
nenui. HanbGosee O6AM3KUMM K IMOHSATHIO ,,HPABCTBEHHbDIE
CTpajaHusa“ creayeT CYMUTaTh MOHSATHE ,NepeXUBaHUs”.
MopanbHblil Bpea MOXET 3aKJII0YaTbhCs B CTpaxe , YHHIKEHHH,
6ecrioMOLLHOCTH, CTbIE, B NEpPEeXXHBaHWUH HHOrO AMCKOM-
(OpPTHOTO COCTOAHUS B CBSI3U C YTPATO POAHBIX M OJIN3KHX,
HEBO3MOXXHOCTbIO NMPOAOJXKUTh aKTHUBHYIO OOULIECTBEHHYIO
XU3Hb, TIOTepeil paboTbl, PACKPLITUEM CEMEHOI1, BpayeGHOM
TaiiHbl, pacnpocTpaHelueM CBeleHHH, He COOTBETCTBYIOLINX
OeACTBUTENbHOCTH, BPEMEHHHbIM OTpaHUYEeHHEM HUJIU
JIMeHueM Kakux-aubo npaB 1 Ap. (Pu3nyeckuii Bpea Bbipa-
)KaeTcsi B npuunHenuu pusuyeckon 60u.

Crarbst 18 TK I'py3uu ycraHaBJMBaeT YTO MODPAJIbHbI
Bped /(¢u3uyecKMe M HPABCTBEHHBbIE CTpagaHus,/
NPUYMHEHDBI TPaXKJAaHMHY HENpaBOMEPHbIMH HAEHCTBHAMM,
BO3MelllaeTCs MMPUYMHUTENIEM 3TOr0 Bpefa NPHU HAJNWUYUM ero
BUHBbI. MopanbHblii Bpea Bo3MellaeTcsi He3aBMCUMO OT
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BO3MelleHUss MaTepyabHOro (MMyIllleCTBEHHOro) Bpeaa B
Aenexnoi ¢opme ¥ B pasmepax OMNpeNeasieMblX CYIOM.
Orciona ciaeayer, YTO FpakKAaHUH UAU IOPUAMYECKOE JIMLO,
B OTHOLIEHUM KOTOPOrO pPacnpoCTpaHeHLI CBeleHHud,
nopoyallye ero 4Yectb, JOCTOMHCTBO UJIK IEJIOBYIO peryTalHio
BNpaBe, Haps/lly C ONpPOBEpXeHHMEM TaKUX CBeAeHHi,
Tpe6oBaTb BO3MellleHUs1 YOBITKOB M MOpaJibHOrO Bpeda B
AeHexHoil dopme.

JorycTHMOCTb BO3MellleHUs] MOPaJIbHOrO Bpe/a lopuanye-
CKOMY JIMLlY B TEOPMM M CyaeOHON NPaKTHKE BbI3bIBAET pa3Hble
MHeHusi. BbicKka3biBaloTCsi COMHEHMS O BO3MOXKHOCTH MpeTe-
plieBaHHs IOPUAMYECKUM JIHIIOM DHU3HYECKUX U HDABCTBEHHbBIX
crpanaiivit / M.U. Bparuuckuit, 3. A. Cyxanos, K.B: fpo-
wenko, A. M. EpaeneBckuit /.Ha nepsbiit B3risaa aBTOpbI
roao6ubIX yrBepiKaeHuil npasbl. JlelicTBUTENIbHO, UCXOAS U3
NPHPOADLl IOPH/IHYECKOro JMLA OHU He 06JfafaloT MCUXMKOH
M He CrOCOOGHDI HCMBITHIBATh IMOLIHOHAJIbHbIE PEAKUIMU B BUE
cTpaaaHuii u nepexxusannii. HecMoTps Ha 3TO € TakuM yTBep-
>KJeHHeM CorJacHTbCA Hesb3s. HelMyunlecTBeHHbIe npaBa I0pH-
JUMYEeCKUX JIMLl OXBaTbIBalOT UX AEJIOBYIO penyTalHio, Hexo-
NMYCTHMOCTb pa3rJjiallleHus KOMMepYeCKOH TaifHbl, He3aKOHHOe
MCIIOJIb30BaHMe TOBapHOro 3Haka u ap. IlocsratenbcTBo Ha
3TH MpaBa MOCYT NPUYHHHUTb OPUAHYECKOMY JIMLUY KakK
MaTepHasIbHbIH, TaK U MOpaJbHbIH Bpea.

Cratbsa 18 'K I'py3us , roBopst 0 A0nyCTHMOCTH BO3Me-
1I{eHUs1 MQpPaJIbHOro Bpena, NOJb3yeTcsl TepMHHOM ,,JInua”.
Ecan noa aTuM TepMHHOM UMEIOTCA B BHAY TOJbKO GHU3H-
YecKHe JIMla, TO 3TUM, Ha Halll B3rJs[, HEUMylleCTBEHHbIe
rpaBa I0PHAMYECKHX JIMLL OCTAIOTCA He3aluMweHHbIMH. [Toa-
TOMY B MHTepecaX OXpaHbl HEHMYUIECTBEHHbIX NpaB IOPHAM-
yeckux avl B cratbio 18 I'K I'py3uu cnegosano 6v1 BHecTH
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COOTBETCTBYIOLLIME YTOYHEHHWs], yKa3aB, UYTO INpaBO Ha
IeHeXXHOoe BO3MelleHUEe MOpaJbHOro Bpela HMeloT Kak
¢H3MYeCKHe, TaK U IOPMAMYECKHE JHLA.

['oBops 0 cyGbekTax, HMeOIHUX NPaBO Ha BO3MellEHUE
MOpaJIbHOrO Bpeja C/leAyeT yKa3aTb, YTO B CJIyUae CMepTH ToTe-
pnesllero MnpaBo Ha BO3MellleHHe MOpPaJibHOro Bpeaa MMEIOT
Jula , HaxoaslMecs Ha ero wxamBeHun /cratbsa 1006/, a B
C/ly4a€e MOBPEXAEHUS 3[0POBbSl _ CaM NOTEPEBLINH.

Bo BTOpOIi ri1aBe paGoTsl Ha ocHOBe 6oJibLIOTO (haKTH-
4YeCKOro MaTepmaJjla MCCJeAyeTcsi UCTOPHUSI Pa3BUTHS UHCTH-
TyTa BO3MeELUEHUsI MOPaJIbHOTO Bpe/a.

B nepenoBbix KanuTaJUCTHYECKHUX CTPaHAX B TeuyeHHe
CTOJIETHII HakomlJiena 6orarteifluasi NpaKTUKa NIPUMEHEINs
HHCTUTYTa BO3MeLUEeHUs MOopaJibHOro Bpeaa. [Ipexxae Bcero
3TO OTHOCHTCS K aHIJIOCAKCOHCKOH / mnpeleHAeHTHOMH /
cucteMe npasa, npumenseMon B Beanko6putanuu, CIIA u
psAde rocynapcTs, a TakKXXe U B CTPaHaX KOHTHHEHTabHOrO
npaBa, Tie KOMMeEHCAlUMs MODaJbHOrO BpeAa AOBOJbHO
3¢deKTHBHO MCNOJIb3YETCS AJA  3alUMThl  JIMYHbIX
HeMMYLIECTBEHHbIX npaB rpaxnaaH .B 6biBuieM CoBeTckoM
Colose, /4TO B paBHOI1 cTeneHH OTHOCHUTCA W K [py3uu/
BOMPOC O KOMIIEHCAllMH MOPAJbHOro Bpeda B TEUYEHHUH
JOJITOTO BpeMEHH pacMaTPUBAJICA B IJlaHe CYLeCTBOBaBIUEH
MIE0JIOruH, B OCHOBE KOTOPOH JiexkaJl MPUHLIMIT HEAONYCTH-
MOCTH M HEBO3MOXXHOCTH [€HEXHOIr0 BO3MELIEHUSt MOpaJib-
Horo Bpefa. Ilocse passana CoBerckoro Coio3a IosiBUIMCD
nepBble HOPMAaTHBHbIE aKTbl, B KOTOPbIX yNoMuHaeTcst (Bcero
JIMILB) O AONYCTUMOCTH BO3MELIEHHS MOpasbHOTO Bpeja.
[Tocne npunarus I'paxnanckoro Konexca 6b1s caesaH eute
oauMH war Brnepen (Bcero Juiub UIAar), Tak Kak B TaKOM
Ba)KHejiilleM NPaBOBOM JIOKYMEHTe TaKXXe OTCYCTBYeT MeXa-

156



HM3M BO3MeLEeHHsT MOPaJiblioro Bpeaa B AelexxHoil dopme.
B atux ycnoBusix Bps/ AM clleayeT xJaTb OT cyae6HOH
IIpaKkTUKHM, 6Ge3 3aKOHOJATeJIbHOM M HayuyHOil OpHeHTaluH,
[IPaBUJbHOrO U CMPABEAJMBOrO NpHUMEHEHH KOMIIEHCAUNH
MOpa/bHOrO Bpe/Ja U ollpeAeneHUs AEHEXHOro pa3smepa
TaKOM KOMITCHCALIMH.

B tpeTtbeii rinaBe paboTbl pacCMaTPHUBAETCA FPaXKAAHCKO-
npaBoBasi OTBETCTBEHHOCTDb 3a NMPHUYHHEHE MOPAJIbHOrO Bpeaa.
OTtMeyaeTcs, YTO TaKast OTBETCTBEHHOCTb BO3HHKAET NPH Ha/lu-
YK OANOBPEMEHHO CJEAYIOLIUX YCIOBHIM:

1. Haauuue MopajbHOro Bpeaa, TO €CTb HeraTHBHbIE
M3MeHeHHs B MCHXHYECKOH cdepe yesoBeKa, BbipakalouiHecs
B NpeTeprneBaHny MocaeaHuM (PHU3HUYECKUX H HPABCTBEHHbIX
crpananuid [lpu npuMeHeHHUH 3TOro OCHOBaHUS AeHCTBYeT
1Ipe3yMIUMA MOpaJbHOIO Bpeda, CoAepXaHHe KOTOPOro
BbIpa)kaeTcst B TOM ,4TO Jji060e JIMLO , B OTHOLUEHHH KOTOPOro
COBepILIEHO HeNpaBoMepHoe AeiicTBHe / 6e3aeiicTBue / NpH3Ha-
€TCA NMOTEPIEBUIHM MOpaJbHbIl BpeX , €CAH COBEPLIMBLUMH
JesiHUe He NOoKaykeT o6paTHOeE.

2 IlporusBonpaBsHoCTb AciicTBHA /6e3aeiicTBus/,
KOTOpOe Bbipa)kaeTcsl B HapylleHHH TpeOOBaHiiil 3aKoHa ,
APYTUX HOPMATHBHbBIX aKTOB, a B COOTBETCTBY IOLLHX CAyYasax
HapyluleHHH ycaoBuilt aoroBopa. OT [MPOTHBONPABHbLIX
neiictBui /6e3aeiicTBnit / caeayeTr OT/JHYaTh MOCJAEACTBHS,
HacTynaiolye B pe3yJbTaTe NpaBOMEPHbIX AeHCTBHIT, KOTO-
pble XOTSI ¥ MOTYT IOBJIeYb MaTe€pHaJbHbIH U MOPaJbHbIH
Bpe/l, OJHAKO He MOTYT NOBJIeYb [PAXKJaHCKO-TIPAaBOBYIO OTBET-
CTBEHHOCTb M BbI3BaTh BO3MELLlEHHE KaK MaTepHaJbHOIO , Tak
M MOpaJibHOro Bpeua / cayxeOHble nedCTBHUSI Bpaya NpH
aMIyTalMH, AEACTBUS MOXXApHOro NpH TYLIEHHW NOXKapa H
ap./ .

157



B pa6Gote 060CHOBbIBaeTCA U/1ES O TOM , YTO €CJIM NPOTH-
BOIIpaBHbie AeHCTBUS HapylWaloT MMYLIECTBEHHbIE NpaBa
rpaxJlaHuHa, HECMOTpPS Ha TO, YTO M Takue JAeidcTBue
NPUYHHMANX MOpaJbHbIH BpeAa, MpPaBO Ha €ro KOMMEHCailUIo
BO3HMKAET TOJIbKO B CJ1y4asiX CrieliMajbHO NpeayCMOTPEeHHbIX
3aKOHOM.

3. HasmMye NpHYMHHOI CBA3H MeXAY NPOTHBONPABHbIMH
AeliCTBUAMH H MOpaJibHbIM BpeaoM. B pabore paccmarpus-
aloTCAA BO3MOXXHOCTH TNPOSIBJIEHHUS NPUUYWHHON! CBA3HM BO
BpEMEHH Y IPOCTPAHCTBe / TaKash CBSI3b MEX/Y NPOTHBONPAB-
HBIMM O€IACTBUAMM W HACTYNMUBUIMM MOPaJbHLIM BpPEAOM
MO>KeT HaCTYTHTb He cpa3y, a 110 UCTEYeHHWH OMNpeesIEHHOro
BpeMeHU / .

4. Hannyue BHHBI NPHYHHHTEJA MOPaJbHOrO Bpeja.
B crarbe 18 I'K I'py3anu ycraHOBaeHO ,4TO Bo3meleHUE
MOPaJIbHOTO Bpe/la MOXKET UMeTb MECTO TOJIbKO NPU HAJTUYUH
BUHbI B IEACTBUAX NPUUUHUTENs] MopaJsbHoro Bpeaa. C Ta-
KUM TIPAaBMJIOM COTJIACUTbCS HEJb3sl.

B I'K I'py3sun npeaycMOTpeHBI pSl CAy4YaeB, KOria OTBET-
CTBEHHOCTb 3a NPHYMHEHHE MOPaJibHOTO Bpe/la HacTynaeT M
B CJy4ae OTCYTCTBMSl BMHbI B AEHCTBUAX NPHUYMHHTEJSA
MopaJsbHoro Bpeaa,/. K TakMM ciayyassM OTHOCATCSI, KOrja:
1) Bpea mUpUYMHEH XXH3HM W 340POBbIO TpaXkKAAHUHA
VUCTOYHUKOM MOBBbILIEHHOM OMaCHOCTH; 2) Bped NpUYHHEH
TPa)XZaHUHY B pe3yJlbTaTe €ro He3aKOHHOIO -OCY>XAEeHHS,
HE3aKOHHOIO NPHBJIEYEHHUSI K YTOJIOBHOH OTBETCTBEHHOCTH,
HE3aKOHHOI'0 TpMMEHEHUsI B KaueCTBe Mepbl NepecevyeHust
3aKJIIOYEHUs] NOA CTPaXKy WJW TOANUCH O HeBbIe3ae,
HE3aKOHHO HaJIO)KeHWsi aAMUHHUCTPAaTUBHOTO B3bICKAHHS B
BH/E apecTa MM UCTIPAaBUTENbHbIX PaboT; 3) Bpen MpUYUHEH
PacnpocTpaHeHHeM CBeJeHUi napoyalliuX YecTb, JOCTOHHCT-
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BO M nesioBylo penyTauuio. Kpome nepeuucseHnbix 3akoHoB
MOXKET NpeayCcMaTpUBATb M HHble Cay4ail.

B cBsi3u ¢ 9TUM NpeAcTaBJisieTcss HeOOX0AUMbIM cTaThy 18,
19, 413, 1005, 'K I'py3nu npuBecTy B COOTBETCTBHE MEXAY
co6oil, yka3aB , 4TO Hapsay C BHHOBHbIMH [E€HCTBHUAMHM
NPUYMHUTENS] MOPaAJIbHOrO BPe/la, OTBETCTBEHHOCTD HACTYTIaeT
B COOTBETCTBYIOLLUMX CJIyHasiX M IPH OTCYTCBMHM TaKOH BHHBI.

B rnape yerBepTOit paGoOThI UCC/IeAYIOTCS OOLLME IPUHLMIIbE
olipeieJieHi sl pa3Mepa KOMITelcallli MOPaJIbHOrO Bpeja.

['K npeaycmaTpyBaeT Bo3MelleHHE MOPATbHOTO Bpe/ia TO1b-
Ko B AenexHoi ¢opme. Oxnnako caesyer HMETh B BUAY, YTO
JeHblM B laHHOM CJiyyae paccMaTpHBaIOTC He B KauecTBe
9KBMBaJeliTa NepeHeceHHbIX CTPafaHHii ¥ NepexxuBaHUiH, a B
KayecTBe MCTOUYHMKA MOJIOXKHTENbHbIX 3MOLMHA, COCOOHDBIX
MOJIHOCTbIO MJIM YaCTHUYHO, IOraCHTh HeraTHBHbIE M0CAeACTBHSA
NpHYUHEHIIbIe ICHXHUKE YesoBeKa, B Pe3yJibTaTe HapyLUIeHHs
ero npasa.

KoMmneHcalusa MOpajbHOTO Bpela W Pa3Mep TaKoi
KOMMEHCAlMH MOXXET MMETb MEeCTO KaK M0 COrJIalIeHUIO MEXIY
NpUYMHNUTEIEM MOPAJIbHOTO BpeAa M MOTEPNEBINNM, TaK U B
cyne6HoM mopsiaike. B pa6ore Ha KOHKDETHBIX MpHMepax
060CHOBbIBAETCS HEJOMYCTHMOCTb BO3MELLIEHHS] MOPaJibHOTO
Bpe/a 3a Jierkue AylueBHble nepexuBaHus. Bo3melueHuio
TNOA/IeXAT ,,TIPOAOJIKITENbHbIE, (PU3HYECKHE U HDABCTBEHHbIE
CTpafaHusi U MepexuBaHusA", KOTOpble BJEKYT 3a CO60H
cepbe3Hble MOCJEACTBHA /CMEPTh, MOBPEXKAEHUA 340POBbA,
TSDKKHe My4YeHUsl, HEPBHBIIT 1IOK, HapylleHus JuckoMgopTa
o6pasa xu3Hu ¥ Ap./. OTcioga creayer, YTO MOPaJTbHBbIMH
BpeJl BO3HMKAEeT BCJIEACTBUE MPOTUBOMPABHOIO yMaJleHHs NIpaB
JIMYHOCTH.

FK I'py3uu mno BOMNpPOCY AEHENKHOrO BO3MeL(eHHs
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NPHYMHEHHOTO MOPAJbHOrO Bpe/la COAEPXHT Jnulb obulee
NpPaBHJIO O TOM, YTO HEOOXOAUMO YUHUTbIBaTh TpPeOGOBaHUsA
Pa3yMHOCTH M CNpaBeAJHBOCTH.

K coxxaneHulo, 4To caeayeT NOHUMATL NOA ITUMHU
nousrtusimu B 'K HUvero He cka3aHo, B CBsI3M € 4eM B CyneOHOiA
NpaKTUKe CO3[al0TCsl 3HAYHMTE1bHble TPYAHOCTH.

Ananu3s cyne6HOH NMpaKTMKHU psAaa 3apyOex HblX CTpaH
NO3BOJIsieT BbIpaboTaTh Onpe/iesieHHble ODUEHTHPbI, KOTOPbIE, Ha
Hall B3rJs[, OKaXYT CyAaM IOMOLUb AJsl ,,pa3yMHOTO M
cCnpaBelJINBOro* paspelleHNss CIOPOB O BO3MELlEHUH
NpHYHHEHHOro MopasbHoro Bpea. Cpeay noasexailux yuery
cynaM INpH OlNpeaesieHHH JEHEeXHOT0 BO3MElLeHHsT MOPaJbHOro
Bpeaa MOTyT ObITb: XapakTep M 06beM (H3UYECKHUX U
HPaBCTBEHHbIX CTPallaHMil, CBsI3aHHbIE C MHAWBHAYILHLIMU
OCOOGEHHOCTSIMH TOTEPNEBILEro, CTeNeHb BUHbI MPUYMHHUTEJIS
Bpela, XapaKkTep M cofepxxanue nyGinKauuu M CTENEHb
pacnpocTpaHeHuUs! nopoqajomuk ceesennit (py HapyueHuu
YecTH, AOCTOWHCTBA M [AE€JIOBO penyTauuu), MaTepuajibHOe
N0JIOXKEHHWe KaK MOTepIeBLIero, Tak U NpHYHWHKTeS Bpeaa U Ap.

B nsitoii rnaBe paboThl MCCIEAYIOTCST YacTHDBIE BOIMPOCHI
omnpejeneHUss pa3Mepa KOMIIeHCaliM MOpaJibHUIO Bpeaa A/
OT/eJIbHbIX BUJOB NPaBOHApyLI€HUH, B YaCTHOCTHU: NpaBa Ha
>KU3Hb U 3[10POBbE,NIPABO Ha YeCTb, JOCTOMHCTBO U AEJIOBYIO
penyTauMio, MpaBo Ha CBOGOAY H JIMYHYIO HENPHKOCHOB-
€HHOCTbh, IPaBO Ha JIMYHYIO U ceMeilHyIo TaiiHy. [lo Bcem aTuM
npo6JjemaM, B paboTe, B COOTBETCTBMHU ¢ HopMaMu KoHCTUTY-
unn I'pysun, BbicKa3bpIBalOTCs COOCTBEHHBbIE COOOPAXKEHUA U
BHOCSTCSI NIPEAJIOXKEHMS], HallpaBJieHHbIE Ha OXpaHy HEHMy-
IIIeCTBEHHbIX NpaB U cBO6OA KaK (PU3UYECKUX, TaK U IOpH-
AMYECKHX JINLL.
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RESUME

After passing the New Constitution and Civil Code Geor-
gia cut with totalitarial juridical system and works towards
transforming itself to the realy legal state, where peoples
rights and freedoms are the highest value and their recogni-
tion, observance and protection are the duty of the state.

The rights of existance and health,honour,dignity,pro-
fessional reputation, personal freedom and immunity, invi-
olability and other personal nonproperty rights are raised
in our country to the level of natural and not alienated
personal rights. These rights make personality really free,
giving opportunity to develop his spiritual, moral and phi-
sical strength.

The new Civil Code strenghtens the protection of non-
property rights and for the frst time in Georgian Legisla-
tion brings in the institution of indemnifying of moral hurt,
that is stikink demostration of reality of peoples rights and
freedoms, declared in the Constitution of Georgia.

Having recourse to comparative analysis of Georgian
Civil legislation with the same in advanced countries (USA,
GREAT BRITAIN, FRANCE, GERMANY, RUSSIA, SWIT-
ZERLAND), in my work are shown merits and de-merits of
various norma of our legislation, regulating the personal
(nonproperty) relations.

Meaning that the juridical practice the cases about the
compensation of moral harm in Georgia is only taking shape
and there are no yet theoretical works about that points, in
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the book are considered some cardinal issues, that are con-
nected with the compensation of moral harm.

Before the adoption of the new Civil Code about the
possibility of the compensation of moral harm in Georgia
was mentioned only in some separate normative acts (“About-
Mass Media”, “About Foreing Investments” and so on).

But they were abortive as had no real gear (mecha-
nism) of the functioning instution of the compensation of
moral harm. The new Civil code did not make things clear
about the point, which was devoted to the problem of arti-
cles 18,19, 413, where there were only the possibilities of
monetary compensation of moral harm, but was not real
gear (mechanism) of such compensation.

For the purpose of filling up of the blanks in the legis-
lation and juridical practice of the work that consists of
five chapters, are investigated ideas of ,,Moral harm”, ,,Civil-
juridical responsibility for causing moral harm”,,Com-
mon principles of definition of the degree of compensation
of moral harm” and at last, are considered in details , The
order (procedure) of definition of some kinds of breaking
of the law,” which is not in the Georgian legislation.

In the first chapter of the book is investigating the idea
of moral harm. On the base of the analyses of the legisla-
tion of the progressive European countries (France, Great
Britain, Germany, Russia and others) is shown, that moral
harm is physical and moral sufferings, caused by action
against law, that are infringed upon civil from the birth or
by law unmaterial wealth (life, health, honour, dignity of
the personalify, business reputation personal inviolability,
personal and family mystery (secret) and so on) or the
violation of his personal rights about property.
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The term "suffering" as key term in the definition of the
idea of moral harm, predetermines, that the actions of the
harmer of moral harm must find its reflection in the con-
sciousness of the victim, cause the definite physical reac-
tion in the form of sensation and notions. The more close
sense to the notion ,moral sufferings” must be considered
the notion ,emotional experience"”.

Moral harm must be in fear humilation, helplessness,
shame in the suffering of other discomfort state in connec-
tion of the loss of near ones, unpossibility of going on the
active life, losses of work, the disclosing of family, doctor’s
mystery (secret), spreading false reductions, temporal lim-
itation or deprivation of some rights and so on. Physical
harm is expressed in causing of physical pain.

Article 18 of the Georgian Civil Code fixes, that moral
harm (physical and moral sufferings) are against law and
are compensated by the harmer, in the availability of his
fault. Moral harm is compensated in terms of money and in
the size,that is determined by the Court of Law indepen-
detly of the compensation of material (property) harm. Hence
it appears,that the citizen or juridical person in regard for
which the vicious information about his honor, dignity or
business reputation is spread, can demand refutation of such
information and compensate losses and moral harm. The
permissibility of compensation of moral harm toward jurid-
ical person in the theory of juridical practice causes differ-
ent opinions. Some doubts are suggesting about the possi-
bility of physical a{'nd mental sufferings (M. Braginsky, A.
Sukhanov, K. B. Jarochenko,A. M. Herdelevsky). To the
first sight the authors of such statements are right. Indeed,
hence form the na\tu re of juridical rrson they have no
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psvchics and can not have any emotional reactions such as
sufferings and feelings experience. In spite of this, we can
not agree with such affirmation. The unproperty rights of
juridical persons consume their business reputation, inad-
missibility of divulging of the commercial Secret, illegal
use of trade mark and so on. The infringe upon those rights
can make to the juridical person material and moral harm.

Article 18 of the Georgian Civil Code telling about the
possibility of the compensation of moral harm uses the
term ,,persons”.

If they mean only physical persons, then,to our mind,
the unproperty rights of juridical persons remain undefend-
ed. That is why it is to the benefit of the protection of
undefended rights of juridical persons in Article 18 of the
Georgian Civil Code to give the corresponding and more
precise definitions, that the right to the monetary compen-
sation of moral harm have physical and juridical persons.

Speaking about subjects, that have right for compensa-
tion of moral harm we must point, that in mortal case of
the victim, his right for compensation of moral harm have
those persons, who are on his dependant. (article 1006),
and in case of his illness _ he himself.

In the second chapter of the work on the base of factual
material is investigated the development of the institution
of compensation of moral harm. In the developed capitalist
countries for ages there is big practice of use of the institu-
tion of compensation of moral harm. First it concerns to the
anglo-saxon system of Law, that is used in Great Britain,
USA and: some other countries and in the countries of
continental Law, where the compensation of moral harm is
rather effective and is used for defence of personal rights
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for unproperty. In former Soviet Union (and in Georgia)
the issue about the compensation of moral harm, for long
time was considered in the existing ideology where there
was the principle of inadmissibility and unpossibility of
monetary compensation of moral harm. After the disinte-
gration (break down) of the Soviet Union appeared the
first normative acts where it was mentioned only about
permissibility of the compensation of moral harm. After the
adoption of the Civil Code the first step forward was made
(but only step), as in such important Law document there
was not the mechanism of putting into practic the order of
compensation of moral harm in monetary form. Under such
condition there is no need to wait from the juridical prac-
tice, without legislative and scientific orientation right and
just use of the compensation of moral harm and is fixed the
monetary sum of such compensation.

In the third chapter of the work is considered civil-Law
responsibility for makins moral harm. It is noted, that such
responsibility appears in the presence of the following terms:

1. The presence of moral harm that is negative changes
in physical sphere of a person, that are expressed in under-
going by that person physical and moral sufferings. Con-
forminy to this term acts presumption of moral harm, that
is expressed in the fact, that any person towards which was
made action against law (or inaction) is pleaded (admit-
ted) as a victim can not prove different version.

2. The unlawfulness of the action (or inaction), that is
expressed in violation of law, other normative acts, and in
corresponding cases violation of the terms of any treaty.
We must differentiale the unlawfulness of the action (inac-
tion) from the consequences, that come as a result of lawful
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actions which can entail material and moral harm, but they
cannot entail civil-lawful responsibility and cause the com-
pensation of material and moral harm (professional doc-
tor’s actions during the process of amputation,actions of a
fireman during extinguishing and so on.)

There is the following idea in the work, that if the un-
law actions violate person’s rights for property, then de-
spite of the fact, that such actions made moral harm, his
right for compensation appears only in cases, that are spe-
cially provided by law.

3. The availability of causative tie (relation) between
unlaw actions and moral harm. Some possibilities of the
appearing of causative tie (relation) in time and (space)
are considered in this work (such tie between unlaw actions
and coming moral harm cannot begin at once, but after
some definite period of time.).

4. The availability of fault of the harmer of moral harm.
In article 18 of the Georgian Civil Code is fixed, that the
compensation of moral harm can have place in the presence
of fault in the actions of the harmer of moral harm. We
can't ogree with shch rule.

In the Georgian Civil Code there are specified some cas-
es, when the responsibility for moral harm comes in case of
lack of fault in the actions of the harmer of moral harm
(the encroachment upon honour, dignity, business reputa-
tion, life, health and so on.).

In connection with that there is necessary to bring into
accord with one another articles 18, 413, 1005, 408 of the
Georgian Civil Code and point, that parallel with guilty
actions of the harmer of moral harm the responsibility comes
in corresponding cases and during the lack of Such fault.
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In chapter 4 are investigated general principles of deter-
mination of the size of compensation of moral harm.

The Civil Code provides the compensation of moral harm
only in terms of money. But we must have into consider-
ation, that money in this concrete case are considered not
as the equivalent of suffers and emotional experience, but
as the source of positive emotions,which can partly or as a
whole liquidate negative consequences caused to man’s psy-
chics in the result of his rights.

The compensation of his moral harm and the Size of the
compensation can have place as according to the agreement
between the harmer of moral harm and the victim and by
law in legal form. During the definition of the size of com-
pensation is taking into consideration the character of the
fault of the harmer of moral harm, the subjective informa-
tion of the victim and the peculiarity of physical and moral
emotional experiences, material state of the defendant. At
the same time on concrete examples is based inadmissibility
of coming the responsibility and compensation of moral harm
for easy emotional experiences.

The prolonged physical and moral Sufferings and emo-
tional experience must be compensated, as they involve
Serious consequence (death, damages of health, hard suf-
ferings, nervous shock, violence of discomfort, way of liv-
ing and others). '

Hence it follows, that moral harm appears in consequence
of unlawful derogation of human rights.

In chapter 5 of the work are investigated private items
about the determination of the size of compensation of mor-
al harm for some kinds of breaking the law such as right for
living, health and personal immunity, honour, dignity,
business reputation, freedom, personal and family secret.
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:About all these problems in the work and according with
standard norms of the Constitution of the Georgian Repub-
lic some different personal considerations are expressed and
suggestions are made while are, directed to the protection
of property rights and freedoms of physical and juridical
persons.
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