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mobotdBgomo, @md ,Jodmgm 3JoBo  guhm  Igdee
gdgbomo  bgmmdol gowsgdoli mmasbobagasl giaammes
gohspmgds, goReg Phmoghomdsh 0sbsbfmé  Faghmo

? m. msbomsBgoma, Lagodtim Lsdotmmol gobgomotgdol 3bs,
J964. ,LodsBmogma”, 1997 §. Nell-12. a3. 50.
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Lodgmms  Ladsdogmobogol  Loghmmp  gabm  ogm  ab
A9608960 @0  IMobndgda, GmBmgdbgos3 o> 3ge-
dobgmo  ggtidm  Lododmommo,??  Fsa®sd  8obTBo  Bsabg3
3JM306gmo bodsdmmal bymo 0addbmdmes. o3 Fggbgds
LodgFomdgm LaBodmognl, ogo gEbm ogm Ladimes jogdo-
Gobomgol.  BoBoboweady, oo g3bm  ogm  Lydodogs-
mobogobsa.  Bggbb  Jgggebsdo  bodgfamdgm  Ladsdmanals
3ohgbols Logygdggemo Lfmege Lodimms gogBodob oImosd
Boggets. dogbgreogsre adobs, Gmd 1985 Fmopsb Lsdimos
35390030 20ME>360b  Ihmzglol EsFygosbodb ghmoE
Fobs 3moabby ofggl ggddem abozosGogol, o@yggamFo-
@3, AoPsAmmgdol Ggbpybins, ds0b3 Lomsbspmpe oA

% o, mabadaTgommo, Logod@m LaBstimmol adbjomsdgdal gbe,

294, ,,bads@omopma”, 1997 §. Nell-12. a3. 51

dogdmomae,  JgMdm  53§mbmBool,  6330L  mdgabygomme
avdmgmgbob  3MHobiedn, Lobogmem  Lads@imomBa - jg@dm
byggmdigds @s °.9)
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ool FabeoaTo oras J3gysbsBe dmgmo Gope G-
3gd0ls 3°6bmA30gergdol  sgomgdmmdol  bygoombo (dby-
gyemdsTos  9gmbmdogydo  aoMogdbgdn).  ggmbmda ad
250©0J3690L go Lomsbopm Lods@mmgdmogo dsbob dggdbo
s 3d35pMgd>  Lindegds, Bomygdydal dmogdo  LsdsGo-
gadmogo  35Bal  Fggdbos  syomgogero 03 JgMomeTo,
AmEgby 9030bstgmdl 3938960 gimbm3ngomob Lod>bem
93mbmBogoby poalgmol dgdor Mogmmo, doaMm>d MHgsemy-
@0, 3Gm@agbo. Lsjotmggmmdo gl IGmEgbe >HEmy oy
oo bbob §ob @sofym. Bgodmgds oodgsl, 15 Famol fo-
6om. obdmMaobsmgol gl 3gBomee  SA>gEIAL  bodbogl.
Lodsp0ghmE, 3ob oo 3603g6gmmds >Jgb LobgmdFogmls
94m6mBagn@o  3sbgomadmgdolsmgol. gymbmdognd  3s56g0me-
Ggdsl, “30dggmal  gmgamols, LodgFocdgm  gAmogmnm-
3980l Bodmygomodgds  grgsl  byggdgmoe.  badgfemdgm
IH00ghomdgool Logmymgs go  bosEspos  m3zem  Ladg-
Fokdgm ULsBodmmal aogomsdgdobsmgol. bodgfemdgem Lo
3onmgdMogo PHO0gHnMdadol SHeAbIdMds sdmfgggmo
ogm  dGopoiogmo d5vMdol dmBmom, ddody  Imezodo-
J9%0 Lodgeeom, 8L g3s§ges Batodm@ogmo dogmos-
bedol Amggge > >.3.

Lo gobmbamgdmem  bs8006mdsTo domfagme 3Mmadglol
Bombgogo, boJodmggmmBo dobbglo  ggmmeg SAHsLabyg®-
g 20629mBos ImJzgamoe. s80dmds3 Lobgmrdfogm fod-
dmmos 0bbHodgEoge og Lbgs Lobol. Hygm@Gdgdde, Gm-
dgmos pobkigmgdado syGomgdmare balig@gamo dgmaae
b dmoGobmb.

s)  Jodiggmmo  boyobmbdpgdmrm  65doxgdo  bodgfomdem
bsdsdmsan do

1991 Famob  Lododmggmem  Jodobdod  @o@dhs  ibe

Jododomobagn  abbBodGIemsb.  Logotim oym  domash
Lidsgem hogdmps bLoggdggemo Ls3gFsmdgm  LyJdasbmdal
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po%g8mb.  baJodmggmmBa, obggy GmameE  pgHdsbosdo,
LogodMm-LsdgFo@dgm  boddg  bobgmdfogml  gdmsgmgl
pogmonl ©s Fgdmlsgamolb  Fyotmb  Fomdmoppgbres. gl
Goongmo BBl 0d godgdmgdom, Gm3 ULsdmommsjm mdol,
obygas  BgBodmAogmo  Inmosbmdobsmgol  FoGdmgdnmma
d@dmmgdol  EA™L, Lofotimggmm psndmg@es  JoMmggmm
%0330  94mbmBoggdoe s, Msboggodggenns, 536  yodm-
ofgos Bggbo Jggybol LsbgumdFogmgdtege Ealigbdgdsa.
baJomggmmBo LsdgFomdgm badstmmob Gggm@ds, dg-
0dmgds omdgol, UsIgFoMmdgm  Lodsdmmol  aobgoms@gds,
sofym 1991 Famol 25 ogaroll ,,bs89F5G3gm ULsJdasbmdabs
bagydgmgdol Ygbobgd Jobmbol domgdom, Gmdgmdsiz d-
e dogme  badgfoddgm  LoJdesbmosdo  bmgesgob@gho
Lododoarobosmgol  psdobsboomgdgm gbmamggdl @
997>Mm3gmamgols LsJdosbmdob ©s8mygopgdmop mMasbaby-
3ol doMomspe  3Mobedgdo @oddgop®s”® 53 3obmbas
3obLobmgds  LddgTomdgm  ULsJdosbmdol (3690 > 3dolo
dmfymdol  mAysbobogogm-Lsds@mmgdtinge  gm@dgda.
Uo3gFoMagm LoJG0sbmdal bogygdgmgdo FoMBmopagbes 33
Am3gmo s Loghom Lads@omol >jdms ghmaged q@-
0050 353B0Ab. 0go 3o 35300 gg@ dmbaboges  Lafomd-
dmms> gmmdgdl, mgdas omgomolbfobgdms dob 19 gm@dSL.
Gmameg Bobl, 35B0b xg@ Jorgy oM dImJdgmgds Numerus
Clausus-ols oly 3063030, Mo @by godsdmbgdaaroa. gl
Jobmbo 35063  9PAEM  Imgodogg@o-baxs®m  bsbosmol
3JBo ogm, gopéy JoMdm  Lads@mmol  Logobmbipgdemm
3J00» 1992 Fomb Bomgdam o6 ojho  (rgdamgds)
w0b@ogo@asmado  dgfoMmdgmdols  ©s  obrogopasma@o
boFoddmb Fglbobgd”. 53 5JBL b 9bps gogblbs Lfmége

% 3 Bgmobgmo, 8 L. Bldsgdn  Logm@dmdogom ULsdsdmsgmo

boJodmggmmBo, ga6. ,Jotmqgmo Lddsdmeol dodmbommgs”, ®d.
2003 §. Ni2-3. a3. 278.

? m. 4687605, Jobmbo gFokdgms Y lobgd o Logm@Im@Esgom
bodotmmol  FomdmBmds  bofotimggmmBo, bytgm  xm@dg6sdal
boogdamgm JHgodgmoe, 3ddmdy. bm@ds, md. 1996 §. ag. 36.
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33063905, sloFyolBogg yoopgbo 360336 mmds dosbogs
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g0m3Agdsl > TgoJdbs ,,89Fomgms  FgLobyd®  Jobmbo,
Gmdgero dsgHogon bEodegdmes ndp@mobrgm bods®mgg-
udulls

3) bofodimggarm bobodomob ,00h93560b* [obsdy

sn@omgdgeos  0dol omboTgbs, Mm3  LoJodmggmomdo
oy Lagombo Ladstommol, g@mggadow, >@hggol mom-
3by. Gmameg  bgme  omobod6s, FBspogogmoe Lo
Jotmggmm  jmbAobgbdato ggmmdol Lidshmmol  mysbl
3093703690mms, bmmm  yzgmoby obmml jo opo ge-
3obgm LsdsBmsmnsb appas. 530@m3 5J396B03E 3gMBabymm
LadgFomdgm badommombg s ol @y3gBE0ddY FoOJomRd
abghbgmmdsl  ofggges ol gomodgds, ®md  ggMdsbool

BIRIHo30Pm  AgbdgdmogsTo  jgfidm  LydsGmomo gy
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omob bggdmBo dJmdge bs obmbdpgdmm sJHgdb.

3) 89F3s6gmn  Kaufmann-ob  ogedGoob @o .,d9Fs@dgemo
Gbobgd™ yjobmbnl Jorggana Jmbmol Ggbsbgd

»897o@3gm>  Fglabgd™ 4obmbb Jotoggmads obmbdwgd-
gmds 39436 bmposwn o 3gBdm bsFamgda, Gog Yibme
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G056B 330, AHmELyE 0gMolGgdo ombm%gaﬁaﬁ 3o6mbli @om-
J3gm@s gobmbo 3gF>Mdgmdol Fglobgs. 0 Lodmmmme sbdo
g0 > Jobmbl  oghjzs  ,,0gFoMdgms  DgLobgd®,
Gopaobo(y 53539  gobmbol  JoMggamo  dgbmmo  Limége
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FmAdgdl >Fgldoagdl. badgfoddgm ULoJdosbmds jo godom
3690 > dbommp  LyfoMdmms  mAzsbnby(30gmEn-
LadoAoamgdtingo gm@3gdol LoJdosbmdsl, @slsggomgganas,
o dmo@ogh. d30@md  5J3a6@0  goggmes  Ld3gTomdgm
b9309dBadol Lod8osbmdsdy. ag@dsbamo Logskdm smepgd-
Lobogob aobbbgsggdom, ,,3gFsddgms globgd® ULodotmgg-
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50300 pobalsbmghs. mgdEs Logoidm jmegjubBo pmg-
by oMol  bmM3gdn, GAm3mgdoi  Jododomgd  Labmys-
pmgdgdl  TBggbgds, Bogomoms, Fmogdo  dsansblob
Fotdmgds, ao0mzaybgds o 5.3. 33dby bgdmo gjmbes
Logdata. ,,dgFoMm3gme Bglobgd® 3obmbl dbommao @ 5jgb
B3 3g@dsbam, sB3  SgldGogm,  °BE  PMobygm
Lods@mamBo. Bolo bmpswe > JgMdm bofomgdomn ;56mbo
grommdl Bolmsgdsmodml @ PEE0bmL gHhmosbo bm@ds-
9 mgdgdo  Lobmaspmgdol  Eagydbgdol, 3sLrybalidygd-
mmdob, gLo@ebgdal aoblobmg@mol s Ubgs Lsjombgdby.
gl Loglgdom polboggdogss. g0, dsgomoms, basjaom
Lobmpyspmgdobogol Fgdmmsgsbgdagmo o0gbgdmms ©oged-

™ . Job@gmes, o. Bobodg dgFomBgms  Bgbobgd Jobmbal
JmIgbdoco, psdmdy. ,Lodsémsme”, od. 2002 ¥ 993 a08mG.
33-VIL
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Bgdol Ubgopalbgs yModgmondgdae, 35906 Labygdggmo oJbg-
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Jotiggm 3bmTo a5685MFgoagmos bsIgFodmdgm Lsgdos-
bmdol (36935, 9330, 3gPdsbamo Logskdm Jmpgdbobsysb
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SbaboBbagos ali godgdmgds, GmA 3gAdsbgmo Logog@m
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2°bbbgogrogdmms ,,83FsMmagms Fglobgd* gobmbob 1.1 3gb-
obogob. Bgodmmgds omJgol, @m3 1998 Famol Mynm@dsgio2
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dgmo  Yglobgd®  Jobmbol o@ggm dpbmmsb. Bgodmmgds
0mJgol, dmd Jodhmggmads Jobmbigdgemds 1994 Fgml 3doo-

101 bbgoms dmcob, 535bmob s Jo3do gdom emalbag

309Mo3dgmn  dkmdss dgboghims > 3GS]HogmlL  ogdolGos
odol: sdob LdTomBm bddgFodmBgm bogdnsbmdol mdagddo o
Ugdogd®o?  3Gob3oddo ogméGogmse meegg  Fgdobggge
©abaTggd0s.

2 535%)  bgdme  dmgmagre  agdmbrs bogdato,  ogdgs
30bo6TgFmbomow  dopgofbos o8  Lygombol 9géam  ghpmor
a5bbogmgo.
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®maigdds > @G> dmbrs 3g@dsbgm Ladsdmmgddog (36m-
3096 90530?

GggmAdodpyg Lagogdm jmpeagdlol §§1-7 bbgs Bobss@bog
oym m393gmo. ggddmp, JmegjLol Jomgge 35M53G5539n
Fakdmeagbommo oym 3b®sInbi@osbo hsdmbsmgomo Loj30s-
bmdobs, Gm3gmog ,Legm™  LsdgFoddgm  LsJBosbmas)
3obbobrg@sgrs, by IgFaddol (LadgVomdgm Lsgosbmdaly)
(690> 7go3BnGrgdmpes 5353y 3sMop®agolb gmdy 53%ba;330
Bodmogmome bsJ3056mdsl. 3odggmro Jo@sopdogol JoMggmm
3dbo380  bomggodn ogm: gfe@dy (3m3gALLEGHN), o8 o
6mbol  dobgrgom, oMol ol Jo@o, GmIgmoE  Lagskte
(30896 30am) LogBosbmdsl gFgas!® bome oy @s ogm
Bo39Fomdgm  boJdosbmds @ Gob dmogsgms 0yo, BoBmys-
modgdgmo o4 dmdpggbm 205380, 5 bomdzedo aye:
bogsgm (gmBgdgogm) bLoJdosbmdse omgmgds bgdoLloga
LoFo@m3mb  bogdosbmds, @mdgmlsig LsJdnsbmdol  Logbaw,
Jaafom Bsdmagmomo (5353 3sMozdsgol dmdeggbm Hsdm-
boogomnn) 3otnggdgdob Labggdo amaghl% Lsgdosbmdol gl
PO>mmz0, B> 0ddy Mbes, 53m3FaMsgo @ oym. ogo asb-
Logam@gdomn  dmo@gagrs:  dGmeadaeon  (bogmgdom) gok-
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(0p3098L,  Lsd@obbim@dm  Lsfoddmm  bojd0obmasl, bs-
Jmaobom, LagdLdgeo@om, LoLoFymdm bogdosbmdal, Logsy-
Gm Fok8mompgbmmdom dJ3056mdol, Lagok@dm 8o jmgmals

19 Glanegger/Guroff/Nieder/Peuker/Russ/Stuhlfehlner, Handelsgesetzbuch,
Heidelberger Kommentar, 4. Auf,, Verlag C.F. Miiller, Heidelberg 1996, S.
111,

1% Glanegger/Gliroff/Nieder/Peuker/Russ/Stuhlfehlner, Handelsgesetzbuch,
Heidelberger Kommentar, 4. Auf,, Verlag C.F. Miiller, Heidelberg 1996, S.
111-112,
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195 K. Schmidt, Handelsrecht, 5. neubearbeitete Auf., Carl Heymanns Verlag
KG, Kdln-Berlin-Bonn-Miinchen 1999, S. 291.

™ 5430 ogbdgbo, @M Logoddm JomgdbBo, gFacdob badolbol
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m%00J00mdgddo.  35bLogamtgden 360Tgbgmemgsbos  Bobo
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bPo@dmb s LsFo@dmlb  Ldogddl  (Ygodmgds  goblotmom
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Development of Entrepreneurial Law in Georgia and
Germany
(Comparative Legal Research)’

Introduction

Development of entrepreneurial law has a very long history.
We should look for its origin in capitalist trade-entrepreneurial
relationships, which was characteristic to the capitalist country
only, and has always been very significant. It can be said that
the contemporary entrepreneurial law (as a separate field of
the law) starts to be established in the end of the 18t century
and in the beginning of the 19t century.12

Unlike capitalist countries, the Soviet period appeared to be
completely lost for the development of the entrepreneurial law
(and in general for the entrepreneurial legal relationships) in

* This topic represents the author's paper for the seminar that was
publicly defended at the Tbilisi Ivane Javakhishvili State University,
Faculty of Law on September 29, 2006. A very short version of this
paper is published in book as theses.

132 However, the trade relationship had been established earlier. In
the Middle Ages, for example, in the sea-side cities of Italy (Florence,
Ankona, Venice, etc.) the trade turnover was developed. Italia was
also regarded as the country of ‘flourishing trade in the Middle Ages
(refer to: K. Wieland, Handelsrecht, Das Kaufminnisches
Unternehmen und die Handelsgesellschaften, I Band, Miinchen und
Leipzig 1921, S. 10-12.). It is also necessary to mention that the
entrepreneurial law is being developed alongside with the
establishment and development of trade-entrepreneurial relations. In
this period the Bourgeois Revolution liquidated the actual division of
the society and all the persons were given the opportunity to select
their activiies freely (among them the trade-entrepreneurial
occupations). For details refer to: page 6 of the complete version of
our paper for the work.
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the deregulated socialist regime. It has to be pointed out that
there is no real links between the establishment of the plan-
and-group based economics and the development of
entrepreneurial relationships, and the system characterized to
the plan-based economics was functioning in the Soviet Union;
and this why this system does not have any connection with
entrepreneurship, in its current meaning. The social law
regarded the household law as a forerunner of the
entrepreneurial law. The household law was grounded on the
administrative-group economy with its contents and structure.
Principles of the contemporary entrepreneurial law were
absolutely unknown for the household law. The main driving
force of the household law was the state with its strong levers.
However, followers of the household law did not agree with
this opinion and indicated that the household activity is a
broader term. Other than creating and distributing the material
wealth, providing this or that product to consumers,
performing works and delivering services, it also includes
social-cultural, religious, civil and other economic activities of
non-commercial organizations that maybe are not profit-
oriented. This is why, they think that for now a common
household law should exist and as for the entrepreneurial law
- it should represent its main part, a nucleus.’® However, as
far as the entrepreneurial-legal interrelations are dominant in
household relationships, followers of this opinion agree that
the term ‘household law’ be substituted by the term
‘entrepreneurial law’ (and, consequently, regard it as its
precursor).

133 Bemeix B. C. Teopust XO3MVICTBEHHOro IIpaBa B YCUIOBMSIX
CTAHOBJIEHMA W Pa3BuUIvit PUHOUHBIX oTHomeHuu B Poccum.
T'ocynapcreo u [TpaBo 1995 1. N11, C. 60-61.
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Hence abovementioned a question is raised: if the household
law is not a forerunner of the entrepreneurial law, then where
should we be looking for its historical roots? There is a direct
answer to this question that is unanimously recognized by the
German law: trade law represents the source of the
entrepreneurial law. This is a trade law that is a precursor of
the entrepreneurial law. Therefore, development of the
entrepreneurial law represents the topic for discussion; this is
why it is necessary to analyze the historical-legal regularities,
which were characteristic to Germany and Georgia as well.
Since this is the summery of the work above we have to
publish only the thesis of this research that does not create a
possibility to draw a comprehensive picture that would
provide answers to all the questions originated from the title of
the paper. However, we will do our best to try to offer its main
provisions.

Law of Prussia and its Place in the Development of
Entrepreneurial Law (First Stage of Development of the
Entrepreneurial law)

Development of entrepreneurial law in Georgian conditionally
can be divided into three stages. The first - from the end of the
18th century till the middle of the 19t century, second - from
the middle of the 19t century till the end of the 19t century,
and the third one - from the beginning of the 20% century - up
to now.,

Trade law represents the precursor of the contemporary
entrepreneurial law of Germany, and its origins date back the
end of the 184 century. The first ‘comprehensive’ norms about
the trade and entrepreneurial (production) law are given in the
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universal law of the lands of Prussia!* (Allgemeines Landrecht
fiir die Preussischen Staaten).)%s It was adopted on June 1,
1794,1% and was in force in almost all the states of old Prussia
before the German civil law became effective on the territory
of Germany.!¥ This act, together with many other issues!3#
covered the norms regulating the trade law, special law on
entrepreneurs, or “Sonderrecht der Kaufleute” (for example,
paragraph 475).1% An entrepreneur (a merchant) was a person
who exchanged items and goods and it was the main subject
(field) of his activity.1? It originates from the study of natural
law, which created grounds for recognizing equality of
humans (people)!l. This is the principle that was revealed in
the abovementioned act. This is why the equality should have
been reflected and spread in any sphere of public relations,
among them, of course, in the trade-production relations.

131 However, T. Ninidze and E. Sumbatashvili regard ALR as a
common national civil law of Prussia (compare: K. Zveigert, H. Kotz,
Introduction of Comparative Law in the field of Private Law, volume
I, published by GCI Tbilisi 2000, p.152).

135 C. W, Canaris, Handelsrecht, 23. Auf., Verlag C.H.Beck, Miinchen
2000, S. 19-20.

1% | want to relate the first stage of the development of the
entrepreneurial law of Germany to this period.

137 K. Zweigert/H. Kétz, Einfiihrung in die Rechtsvergleichung auf
dem Gebiete des Privatrechts, 3. neubearbeitete Auf, Verlag
].C.B.Mohr (Paul Siebeck), Tiibingen 1996, S. 135.

13 In the Law of Prussian, there were norms for example that
regulated matrimonial, heritage and other issues.

139 C, W. Canaris, Handelsrecht, 23. Auf., Verlag C.H.Beck,

Miinchen 2000, S. 20.

140 C, W. Canaris, Handelsrecht, 23. Auf., Verlag C.H.Beck,

Miinchen 2000, S. 20.

141 F. Gschnitzer, Allgemeiner Teil des biirgerlichen Rechts, 2.
neubearbeitete Auf., Springer-Verlag, Wien/New-York 1992, S. 11-
12.
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It is necessary to mention that historically the trade law always
represented a part of the private law. Traditionally, there has
always been an issue-of differentiating the public and private
law. This is why it was necessary to determine where the trade
(entrepreneurial law) would find its place - in the system of
private or public law. The universal law of the lands of Prussia
regarded the trade law as “a special private law for
entrepreneurs”.142

Second Phase of Development of the Entrepreneurial Law:
The End of Regional Division of Trade Law and Strive to the
Unity of the Law

Second Phase of the Development of Contemporary
Entrepreneurial Law of Germany is related to the Universal
Trade Code.

The end of the regional division of Trade Law and the history
of the Trade Code presently effective in the Federal Republic
of Germany starts upon the adoption of Universal Trade Code,
which took place in 1861.

‘Dual Standard’ of the German Law

It is worth noting that the private legal system of Germany is
based on the dualistic model. Trade (entrepreneurial law),
together with the civil law represents the constituent part of
the German common law. It is perceived as a “Special Law foi
Entrepreneurs”14? and is considered as a part of the private

142 C, W. Canaris, Handelsrecht, 23. Auf.,, Verlag C.H.Beck, Miinche;
2000, S. 20, see also ALR, §§475 ff. I1 8.

43 A, JO. bymes, A. O. Makaposa, B. ®. Ilomanporysc
Kommepueckoe npaso 3apybexcaibix CTpaH, wyl. murep-mpuHT, 2007
CT. 27.



law. It is applied when at least one participant of the
relationship, according to the German Trade Code, is a person
regarded as an entrepreneur (merchant or a businessman). In
this case the civil code has the regime of subsidiary function.

The third phase of the development of the entrepreneurial law
is related to the trade code enforced on January 1, 1900.144

14 The Trade Code consists of five chapters. There is no general and
private parts as it is characteristic to the law of Georgia on
Entrepreneurs. In the first chapter that from its side consists of eight
parts, the concept of an entrepreneur is defined, provisions about the
trade firm is given, there are also the norms for a procurer and on the
authority for implementing legal activities, for trade representative,
trade broker, employee of an entrepreneur and person studying the
trade. There are three main parts in the 27 chapter of the Code. The
first one refers to the norms regulating the joint liability company.
The 2™ part unites the norms for regulating commandite company,
and the third part refers to the so called non-joint-liability company
(i.e. Stille Gesellschaft (the law of Georgia on Entrepreneurs is not
familiar with such ‘enterprise’ as an organizational-legal form. A
company is of non-joint-liability when the person, as a rule,
participates with its property in the entrepreneurial activity of other
person ‘owner’ (necessarily the entrepreneur) so that does not bear
any responsibility for the liabilities of the enterprise to the creditors.
It only implements ‘assistance’ with the property in regards to the
third party, participates in receiving profit, its confidentiality is
protected and does not have the right to participate in the
management of the company. Only the owner of the company runs
the activities of the company. The so called Stiller has the right to get
and control the information. Non-joint-liability company, in
accordance with the German law, is an internal company
(Innengesellschaft) and, consequently, it is not considered as an
entrepreneurial company (Handelsgesellschaft)). The third chapter of
the Trade Code refers to the trade-entrepreneurial books. It consists
of five parts where the norms-provisions are given about the
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Trade Relations and Tendency of Small Unions in Georgia

In the end of the 18t century there was a tendency of creating
unions of some craftsmen workshops and traders in Georgia.
These unions had various names, such as “Tabuni”,
“Hamkari” and “Asnafi”."5 Even the organized arrangement
of these societies is observed in the organizations of these
types. For example, a head of the Amkari was leading the
Georgian Amkari, who practically oversighted its activities.
Georgian Amkaris had the capability for establishing
themselves and expressing their managerial functions
legally.146

management of the books of the company, also about the balance,
payment arrangements, etc. It is important that the book also
provides the administrative and criminal sanctions for violating the
norms determined by the Code. From its side, these norms are of
public-law character. It is possible to say that the German Trade Code
has many elements characterized to the public law that cannot be
said about the law of Georgia on Entrepreneurs. The elements of
public law are almost never encountered in the latter. This is why we
think that the line of demarcation between the public and private law
is more distinct in the Georgian law than in the German one. The 4t
book refers to the trade deals such as trade purchase, commission
deals, shipment, warehouse purchase, expedition deals. The 5% book
is about the maritime trade law, which, as a rule, is not published.)

5 However, in old Georgian the word ‘Opikali’ was used for
denoting craftsmen instead of Asnafi (refer to Sulkhan-Saba
Orbeliani, Sitkvis Kona (Vocabulary), Tbilisi 1949 p.577).

146 Jt is notable that Ustabashi was delegated by the state to
implement the ‘intermal law’ of the Amkari (see: Sh. Meskhia,
Historical Research, II volume, Tbilisi, 1983 p.543). The law of Amkari
regulated only the internal affairs and relations. As for any common
legal act of the state for regulating the trade-production relations,
there was nothing like this at that time. It is worth noting that
regardless the lack of the common act in the trade field, Georgian
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Despite the development of trade relationships in Georgia,
unlike Germany, the layer of traders did not have a decisive
impact on the legal consciousness of the state. This can be
explained by the fact that feudal rule was stll strong in
Georgia of that period. The factor related to Russia should also
be taken into consideration. Activiies of Amkars were
completely under the control of the King’s administration.!4?
This, of course, limited the principle of freedom of trade-
entrepreneurial activities as one of the main principles
characterized to the trade law, on which the German trade law
was based in 18-19% centuries. This is why that Mrs. Lali
Lazarashvili expresses a justified opinion that “in Georgian
Amkars, more emphasis was laid on arrangements for
transferring the acquired trade that the relationship among
equal members”.18 Principle of equality, regardless the
Georgian perception of the law, did not enjoy much attention
in the trade sphere. Unlike German cities, in Georgian cities
(mainly in Tbilisi) traders represented the dominating layer of

legal documents contain the data, for example, about craftsmen. The
number of craftsmen had increased so much in the 18% century that it
was necessary to have the law for regulating their activities (see: G.
Gamkrelidze, Craftsmanship in Tiflisi, published by Shroma, Tfilisi,
1926 p. 21). The concept of a craftsman was determined legally,
although, unlike the general law of lands of Prussia (§ 475), the legal
definition of a trader (merchant) is not found in the legal documents
of that Hme. The legal book of Vakhtang VI “Dasturlamali”
emphasizes only the craftsmen and their legal status (butchers,
bakers, tailors, etc. see: Dasturlamali of the King Vakhtang VI, edited
by Peter Umikashvili, Tfilisi 1886, p. 20, 32, 76, 92).

147 L. Lazarashvili, Way of Development of the Trade Law, magazine
“Samartali” (the Law), 1997 Ne11-12. p.50.

18 1, Lazarashvili, Way of Development of the Trade Law, magazine
Samartali (the Law, 1997 Ne11-12. p.51).
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the society, however, they were not able to influence any
political-legal event.

Establishment of Contemporary Entrepreneurial Law in
Georgia

Development of the contemporary entrepreneurial law in
Georgia started on July 25, 1991 when the law on “Basics of
Entrepreneurial Activities” was adopted, which put an end to
the limitations for entrepreneurial actdvities characteristic to
the social law and established main principles for organizing
activities of entrepreneurs independently’.14% This law defined
the concept of entrepreneurial activity and the organizational-
legal forms of its arrangement. Basics of entrepreneurial
activity represented some kind of interrelationship of
European and common legal acts. It would not clearly shape
the forms of enterprises; however it considered its 19% form.
This law was a political-public act rather than a legislative act
of private law.1® In 1992 an act (provision) was adapted on
“individual entrepreneurship and individual enterprises”
After that an act on Limited Liability was adopted in 1993.
Very soon the issue of necessity of adopting a unified
legislative act in the sphere of entrepreneurial law appeared on
the agenda, which resulted in activation of the law on
entrepreneurs in 1994.

19 K. Betaneli, M. S. Masbaum - Corporate Law in Georgia, magazme
“Review of the Georgian Law”, Tb. 2003 Ne2-3 p.278.

150 L. Chanturia, Law on Entrepreneurs and Origin of Corporate Law
in Georgia, edition dedicated to Sergo Jorbenadze, published by
Norma, Tbilisi, 1996 p.36.
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Georgia 'to Choose’ a Law

It is necessary to point out that the issue for choosing the law
became very problematic in Georgia. Traditionally, Georgia
belonged to the family of continental European law, and was
most close to the German law, this is why the emphasis was
laid on the German entrepreneurial law and its adoption,
although considering the example of the German law, some
part of Georgian lawyers had an opinion that, like Germany, a
Trade Code should have been accepted in Georgia. However,
other ones insisted that adoption of such law was not
necessary for our country and it was possible to draw up a
common legislative act. Finally the agreement was made for
rejecting the dualistic model. It has to be mentioned that
reception and elaboration of the German entrepreneurial law
created the grounds for the law on Entrepreneurs. Many
norms were copied and tailored from the German law.

On the German Kaufman Theory and First Articles of the
Law on Entrepreneurs

A Georgian lawmaker designed a general and private parts for
the law on Entrepreneurs that is not characteristic to the

German Trade Code, which is explained by various aspects.15!

It has to be mentioned that the first paragraph of the German
Trade Code (at the same time §§ 1-7) was very different from
the Article 1.1 of the law on Entrepreneurs till 1998 (before
recent significant reforms took place). It is possible to say that
the reform of 1998 made the first paragraph of the Trade Code
(and its subsequent paragraphs: §§ 1-6) closer to the first article

151 For these refer to: full version of this paper developed for the
work, pp- 3940.
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of the law on Entrepreneurs. We can say that the Georgian
lawmaker made a law in 1994 (in this case we talk about the
first article) that little later (1998) somehow coincided with the
first paragraph of the German Trade Code, which was been
newly worded after the reform. It is interesting to know what
provided this condition and what happened in the German
legal consciousness?

Before the reform the contents of the §§ 1-7 was different.
Namely, in the first paragraph of the code there was a list of
activities of 9 points which defined the ‘full’ entrepreneurial
activity, i.e. the concept of an entrepreneur (entrepreneurial
activity) was related to the activities listed in the second part of
the same paragraph. The first part of the first article said; an
entrepreneur (merchant), according to the law is a person who
is engaged in the trade (commercial) activities.2 However,
only the second part of the paragraph defined what an
entrepreneurial activity was and what it covered. It said: a
trade (commercial) activity is the activity of any enterprise, the
subjects of which are based on the types of deals listed below
(the list that follows the same paragraph) as the subject of their
activities.!’3 This catalogue of activities, of course, was not
exhaustive. It especially dealt with: trade with production
(items), premium insurance activities, bank deals,
transportation  entrepreneurial  activiies, = comumission,
expedition, warehouse activities, trade representation activity,
entrepreneurial activity of a trade broker and a publishing

182 Glanegger/ Giiroff/Nieder/Peuker/Russ/Stuhlfehlner, Handels-
geselzbuch, Heidelberger Kommentar, 4. Auf., Verlag C.F. Miiller,
Heidelberg 1996, S. 111.

153 Glanegger/ Giiroff/Nieder/Peuker/Russ/Stuhlfehlner, Handels-
gesetzbuch, Heidelberger Kommentar, 4. Auf,, Verlag C.F. Miiller,
Heidelberg 1996, S. 111-112.
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entrepreneurial activity (for example, publishing of books).15
This type of activity was regarded as the main, full
entrepreneurial activity and considering that the person
(merchant) who was engaged in such activity and entered into
agreements listed above, was regarded as so called
Muskaufmann, or a person who is necessarily considered as a
merchant (entrepreneur) regardless whether or not this person
is registered in the Enterprise Registry.’®> These enterprises
were considered as ipso iure entrepreneurs. The enterprise that
was not in the list of the first paragraph foreseen in the old
edition of the Trade Code was not regarded as an entrepreneur
unless it got registered in the Enterprise Registry.1% Thus, the
registration in this case had a constitutional significance only.
If the economic activity of such enterprise (company) from the

15 K, Schmidt, Handelsrecht, 5. neubearbeitete Auf., Carl Heymanns
Verlag KG, KéIn-Berlin-Bonn-Miinchen 1999, S. 291.

155 We would also add that few terms have been introduced in the
Trade Code for gaining the degree of the entrepreneur (and in
general for denoting the category of a merchant), namely,
Istkaufmann (a person who is an entrepreneur in all the cases, is
denoted by § ), Kannkaufmann .(a person who can become a
merchant or businessman, or gain a degree of an entrepreneur
(entrepreneurial degree), for example, a person who can register as
an entity of a commercial activity in the Enterprise Registry),
Musskaufmann (a person who is necessarily regarded as a merchant
or businessman (entrepreneur), regardless whether he is registered in
the Entrepreneurs Registry or not), Sollkaufmann (a person who,
based on the type and volume of the activity, was obliged to be
registered in the Enterprise Registry), Formkaufmann (a person who
is considered only as a merchant based on its organizational-legal
form, e.g. JSC or a registered cooperative).

15 K. Schmidt, Handelsrecht, 5. neubearbeitete Auf., Car]l Heymanns
Verlag KG, Ko6In-Berlin-Bonn-Miinchen 1999, S. 292.
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viewpoint of its “form (type) and capacity”15” would become a
purely commercial entrepreneurial activity, then it, according
to the 2nd paragraph, was obliged to be registered (so called
Sollkaufleute). At the same time the Code defined the concept
of a small entrepreneur (Minderkaufmann) and stated that a
person, whose activities based on its form or capacity does not
represent a cornmercial entrepreneurial activity, is considered
as a smal] entrepreneur. In this case a small entrepreneur also
was considered as an entrepreneur but application of the
norms and provisions of the Trade Code was limited for
them.!%8

The issue on the degree of en entrepreneur (entrepreneurial
degree) is very important in the trade-production relations. It
is especially important for settling disputes. This is why it is
mentioned in the legal literature that from the viewpoint of
determining the entrepreneur’s degree the old version of the
code had some advantages. As far as the first paragraph (of the
old version) gave an “exhaustive” determination of the catalog
of the activities according to which this or that person was
considered Istkaufmann, it was much easier to define the
degree of an entrepreneur in reference to this or that
enterprise.’®® Determination of the degree of an entrepreneur
was simplified by the provision of the 2+ paragraph of the old
version according to which this degree was dependent

157 “nach Art und Umfang”

158 For example, so called BGB-Gesellschaft (a company defined by
the Civil Code (§ 05 ff BGB)). See: Glanegger/Giiroff/Ni-
eder/Peuker/Russ/Stuhlfehiner, Handelsgesetzbuch, Heidelberger
Kommentar, 4. Auf., Verlag C.F. Miiller, Heidelberg 1996, S. 116. Such
person, probably, might not be registered in the Enterprise Registry.
159 C. W. Canaris, Handelsrecht, 23. Auf., Verlag C.H.Beck, Miinchen
2000, S. 32.
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(interrelated) on the fact whether it was registered or not in the
Enterprise Registry.160 This means that the activity that was not
listed in the catalog of the first paragraph, assigned an
entrepreneur’s degree to the entrepreneur if the latter was
registered in the Enterprise Registry.1é! If no such thing took
place, then the degree of the entrepreneur would be excluded.
The new version of the code said final good-bye to such
approach. A general norm of the first paragraph was
formulated, which avoided the division of enterprises into
small and large enterprises. Although the concept of a
merchant still represents a cornerstone of a trade law as a
definition of a special private law?€?, it is still found under the
old definition of Musskaufleute and Sollkaufleute. It has been
determined that all the persons who were engaged in trade
(commercial) activities, were considered an entrepreneur
(merchants). It is interesting that there is an opinion in the
legal literature according to which the concept of an

160 C, W, Canaris, Handelsrecht, 23. Auf., Verlag C.H.Beck, Miinchen
2000, S. 32.

16t We think that it was the issue of the degree of an entrepreneur and
its determination that was discussed during one of the disputes in the
Constitutional Court, when the plaintiff stated that the degree of an
entrepreneur, and consequently the implementation of
entrepreneurial activity depends on whether this activity (I mean the
form of an entrepreneurial activity) is registered or not in the
Enterprise Registry, and considered that in case of absence of such
registration it was impossible to assign the degree of entrepreneurial
activity to a person. This resolution refers to such issue (considering
some dissimilarities of contents). See Resolution of the Constitutional
Court of Georgia on the case of V. Gelashvili, Nv1/2/378, July 13,
2006.

162 A, Baumbach/K. ]. Hopt, Handelgesetzbuch (Kommentar), 30. neu
bearbeitete Auf., Verlag C.H.Beck, Miinchen 2000, S. 33,
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entrepreneurial subject (Unternehmenstréiger),'> and not the
definition of a merchant are decisive in the central concept of
the ‘external private law on enterprises’1%. We think that this is
what creates basis for considering the Article 1.1 of the law on
entrepreneurs close to the first paragraph of the German trade
code, this is, the reform laid main emphasis on the activities of
an entrepreneurial entity. The trade law itself regulates the
issues related to entrepreneurial activities, and the
entrepreneurial activiies determine the degree of an
entrepreneur. The entrepreneurial activity, considering the
development of public-economic relationships, carinot be set
within these boundaries. It is a broad concept and covers far
larger spectrum of activities than it was described in the norm
effective in Germany before the reform. This is why the first
article of the law on Entrepreneurs undoubtedly claims to
correspond to the contemporary legal standard. It is true that
there is no legal definition of Kaufmann, or an entrepreneur

13 K. Schmidt, Handelsrecht, 5. neubearbeitete Auf., Carl Heymanns
Verlag KG, KdIn-Berlin-Bonn-Miinchen 1999, S. 294. It is significant
that the enterprise and the subjects of an enterprise are differentiated
in the legal literature (we can use the term subject of entrepreneurial
activity). Not all the enterprises are arranged so that it would
perform trade-entrepreneurial activities. This is why the enterprise
and the subject of the enterprise cannot be completely equaled. They
do not represent identical categories. Differentiating the enterprise
from the subject of an enterprise is also significant for clarifying the
issue of internal relationship of the enterprise. Besides, the legal
relationship (legal turnover) deals with the subject of the enterprise
and not with the enterprise: a company ‘bearing the enterprise’ or an
individual entrepreneur. You can compare this issue with: K.
Schmidt, Handelsrecht, 5. neubearbeitete Auf., Carl Heymanns Verlag KG,
K&In-Berlin-Bonn-Munchen 1999, S. 80-82.

164 K. Schmidt, Handelsrecht, 5. neubearbeitete Auf., Carl Heymanns
Verlag KG, KéIn-Berlin-Bonn-Miinchen 1999, S. 294.
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(merchant, trader) in the national law, but it does not change
anything.1¢* The comparison of norms of the German Trade

165 If we go deeper in comparing the Article 1.1 of the Georgian law
and the first paragraph of the Trade Code, we will see the following;:
second part of the first paragraph of the Trade Code, while defining
the entrepreneurial activity, uses two terms: first - activity of an
enterprise, and, second - trade-entrepreneurial activity conducted in
a commercial way. This norm also says that the commercial activity is
any activity except the case when an enterprise, in accordance to its
form or size, does not need a commercial (organizational)
arrangement. In other words, the trade (commercial) activity is any
activity of an enterprise regardless its form or size and whether it
requires the activity that is organized in a commercial way or not.
This norm of the Trade Code, at first glance, is unclear, although we
will try to clarify it: here the two-stage system of the activity is to be
considered, which is offered by the German law. In the first case it
has to be explained whether we deal with the ,enterprise’ at all
(Gewerbe), and whether the enterprise is conducted by the entity of
relevant law. In the second case we are interested whether the trade
(commercial) enterprise (Handelsgewerbe) is given or not. The latter
is provided (according to the 274 parts of the first paragraph), first of
all, by the necessity of the activity of a commercially organized
enterprise. However, the law, in its 2-6 paragraphs emphasizes the
legal provision (the legal facts), which does not fall under the first
paragraph of the same Code, although despite this, assigns or
deprives of a entrepreneurial degree (a degree of an enterprise) to
specific legal party (if, for example, a person is registered in the
Enterprise Registry, then he is considered as an entrepreneur, but his
activity is regarded as the entrepreneurial-commercial activity).
Correspondingly, the norms of the German Trade Code (wholly or in
some regards) are applicable to the merchants that are not considered
as commercial enterprises that are arranged in an organized way
(with the direct or indirect meaning of an enterprise). As far as there
is no legal definition of an enterprise (and it is possible that it would
never exist), this is why they explain the signs of an enterprise in the
legal science and judiciary practice, rather than its comprehensive
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Code provided above, I think, made us clearly see that there is
no substantial difference between the contents of the Georgian
and German entrepreneurial activities.

Contents of the subsequent paragraphs of the German Trade
Code (§§ 2-6) almost coincide with the first paragraph of the
law on Entrepreneurs. The 2nd paragraph of the Trade Code
gives the definition of a ‘probable entrepreneur’. According to
this norm, an enterprise, activities of which are not considered

meaning. These signs completely coincide with the criteria stipulated
in the second sentence of the Article 1.1 of the Law on Entrepreneurs:
1. duration (purposeful, planned activity); 2. independence; 3. for-
profit orientation or economic activity on the market; 4. purchase
power (only the purchase of goods without its further realization, of
course is not regarded as an entrepreneurial-commercial activity); 5.
independence to perform deals (mainly the trade deals). As for
multiple activities, only the Article 1.1. of the Law on Entrepreneurs
emphasizes that while determining the entrepreneurial actvity.
Reasoning from the comparisons discussed above, it has to be
mentioned that the national law does not regulate the entrepreneurial
activity as a whole or all the commercial relationship related to it. It
only emphasizes the forms of entrepreneurial activity and regulates
their commercial activities only, unlike the Trade Code of Germany
which claims that it regulates the entrepreneurial relationships and is
not limited only to the entrepreneurial activites of the
organizational-legal forms of the enterprises. However, as it has been
mentioned above, some federal laws regulate the activities of
organizational-legal forms of entrepreneurial activity and in this case
the application of the Trade Code is done in a subsidiary way. For
reference please see: C. W. Canaris, Handelsrecht, 23. Auf., Verlag
C.H.Beck, Miinchen 2000, S. 23-30; A. Baumbach/K. ]. Hopt,
Handelgesetzbuch (Kommentar), 30. neu bearbeitete Auf., Verlag
C.H.Beck, Miinchen 2000, S. 35-37; L. Chanturia, T. Ninidze,
Comments on the Law on Entrepreneurs, Published by Samartali,
Thilisi, 2002, third edition p.1-5.

111



under the regulation of the first paragraph, can be registered at
the Enterprise Registry as an organizational-legal form of
entrepreneurial activity and correspondingly gain the degree
of an entrepreneur. The 3¢ paragraph of the Trade Code is
analogous to the Article 1.2 of the Law on Entrepreneurs,
which has a wording about the ‘probable entrepreneur’
(agricultural or forest-husbandry activity). In case if an
enterprise (regardless of its activities) is registered at the
Enterprise Registry, it is considered as an entity implementing
an entrepreneurial activity. This is the content that is given in
the 5% paragraph of the Trade Code.1% No such provision is
foreseen in the national law. The 6t paragraph of the Trade
Code refers to an entrepreneur which has a defined form or
the entity which, reasoning from its organizational-legal form,
is considered as an entrepreneur. Namely, the thing refers to
trade companies (organizational-legal forms of the companies
that are described in the 2nd article of the law on
Entrepreneurs, considering some peculiarities). Here the
similarity to the Article 1.1 of the National Law is evident too.

From Trade Code to Civil Code?!

There are many norms in the trade law, which we think was
adopted in the Civil Law of Georgia. Some examples are
provided below.

Article 319 of the Civil Code of Georgia is one of the clear
examples of the thing mentioned above. Namely, this refers to
the obligation to make a contract. The 2nd part of the Article
319 of the civil code determines: if one of the parties of the
contract has a dominated position on the market, then it bears
the responsibility to make a contract in this sphere. This is why

166 This is about so called fictitious entrepreneur (Fiktivkaufmann).
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it may not offer the counteragent the unequal terms and
conditions of the agreement if there are no grounds for it. First
of all, while discussing this norm we will focus on the
entrepreneurial (commercial) terms. The first one is the market
(and here, we think, the commercial-economic market is taken
into consideration), which undoubtedly" represent a trade-
entrepreneurial term. Second, the dominated position, which
more likely is an economic-commercial term that denotes a
privileged dominated position of this or that entity (mainly the
commercial entity) in the trade turnover. This is why in case
when such person occupies a dominated, privileged,
advantageous position on the economic market, then it is
obliged to make an agreement with any party of legal
rélationship (so called coercion of a counteragent). Mainly, this
refers to the relationship when a merchant (entrepreneur)
represents one of the parties of this legal relationship. The
German Trade Code, while determining the concept of an
economic deal, provides wording in the paragraph 343 that all
the deals are considered to be a trade deal that belongs to the
field of activity of a merchant (entrepreneur).
Correspondingly, when there is an obligation to make a
contract, a merchant is one of the parties ‘of such relationship
(an entity, which has a dominated position on the market
based on its entrepreneurial activity). The essence of the Trade
Code is felt in the contents of the Article 335 of the Civil Code
of Georgia. Namely, this refers to the silence as a form of
accept. This norm says: if an enterprise which has to perform
the business operations of other entities accepts an offer for
performing such activities from the person related to it with
business ties, then it is obliged to answer to this proposal
during the reasonable term; its silence shall be considered as
an accept. The same rule applies when the entrepreneur
receives such offer from the person from whom it requested
orders for implementing such operation. Contents of this norm
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clearly expresses that we deal exactly with the trade
(comunercial) entrepreneurial deals. Correspondingly, both
parties of such relationship are mainly merchants. This is why
their deals, according to the German Trade Code are qualified
as trade-entrepreneurial deals and are subject to regulations of
the norms relevant to the Trade Code. The analogous contents
are given in the first lines of the paragraph 362 of the Trade
Code. Thus, this norm of the Georgian law is evidently a
replicated norm from the Trade Code. The 2 part of the
Article 335 of the Civil Code of Georgia determines: even in
case the entrepreneur rejects the offer, and the goods are
already sent, it is obliged to keep the goods temporarily so that
to ensure it is not damaged. This provision of the article almost
has the exact wording same as the second line of the 362~
paragraph of the Trade Code. Even this comparison makes it
evident that this particular norm of the Trade Code was
transformed into the Civil Code. A parallel can be made
between the 347t and 344t paragraphs of the Trade Code and
the Article 361 of the Civil Code of Georgia. Here we talk
about the presumption on existence of obligation and the
principles of honesty. Even this principle (considering some
different variations, as far as the 344t paragraph of the
German Trade Code focuses on the presumption of trade
deals), completely corresponds with the first and second parts
of the Article 361 of the Civil Code of Georgia (every
fulfillment implies the existence of obligations). Obligations
should be fulfilled completely, on time and at a specified
place).’s? Article 336 of the Civil Code of Georgia bears the

1¢7 However, with the same success it is possible to say that this norm
in the Civil Code of Georgia is the result of reception of the
paragraph 242 of the Civil Code of Germany. This paragraph
determines the principle of honesty and diligence of performance (we
can also use the principle of doing things properly). German ,,Treu
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feature of the trade law too. This norm regulates the
relationships, one party of which ‘is a person trading within
his own household economy’ (or, according to the paragraph
343 of the Trade Code, such deal is a trade deal and one of its
parties is a merchant that correspondingly creates grounds for
using Trade Code in such relations). I think that the contents of
the paragraph 34616 of the German Trade Code are also
present in the Article 339 of the Civil Code of Georgia, which
provides an opportunity for using trade-related habits and
traditions . while defining the rights and responsibilities of
parties of the agreement.

As for the private part of the obligatory law, in this case we
deal with the direct replication of institutes of the Trade Code
in the national Civil Code which with its contents represent the
concrete trade-commercial deals and which are regulated by
the 2-6 sections of the Chapter 4 of the Trade Code. It is very
easy to compare these agreements. For example, we can take a
freight forwarding which is regulated by the norms given in
the Articles 730-746 of the Civil Code of Georgia. Freight
Forwarding Agreement is a purely trade-commercial deal and
it is represented in the paragraphs 453466 of the Trade Code.
If we look at the concept of the freight forwarding carefully,
we will see that it completely corresponds with the contents of
the paragraph 453 of the Trade Code. Articles 780-798 of the
Civil Code deal with the agreements for bailment of goods at

und Glauben"“. See: Palandt, Biirgerliches Gesetzbuch, bear. v. P.
Bassenge, G. Brudermiiller, U. Diederichsen, W. Edenhofer, H.
Heinrichs und and., 62. neubearbeitete Auf., Verlag C.H.Beck,
Miinchen 2003, S. 244.

168 This paragraph has the wording: merchants (entrepreneurs), while
defining significance and result of action and inactivity, will consider
the traditions and habits well-established in the trade turnover.
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warehouses. In the German Trade Code this commercial deal
is foreseen in the paragraphs 467-475. Simply, the difference
between the Article 780 (which refines the term for the
agreement of warehouse bailment) of the Civil Core and the
paragraph 467 (which also defines what is a deal and
agreement about warehouse bailment) of the Trade Code is
that the German norm defines only warehouse bailment that is
directly linked to the commercial activities of the merchant,
and such arrangement is not envisaged in the national
legislation and it indicates that the norms determined in the
agreement on leaving goods for storage are usually applicable
to the agreement on warehouse bailment, if not otherwise
specified in this chapter. For us it is also interesting that the
Article 781 of the Civil Code of Georgia also refers to the
obligation to perform duties of storage in good faith. The
principle of “in good faith” is given in the general part of trade
deals and it is covered by the paragraph 347 of the German
Trade Code. Here too, I think that it is clear that the principle
mentioned above that is given in the civil legislation of
Georgia is the result of adopting the norms of German Trade
Code. Theé agreement on carriage (Articles 668-685 of the Civil
Code of Georgia) mainly represents the result of adopting the
paragraphs 383452 of the German Trade Code. Thus, the
examples provided above make it clear that there are many
institutes in the Civil Code of Georgia that are characteristic to
the trade-entrepreneurial law. Article 495 of the Civil Code of
Georgia determines the acceptance of a defective thing by a
buyer and says that If the buyer is an entrepreneur, he is
obliged to inspect the thing immediately; if after detecting the
defect he fails to assert a complaint against the seller within an
appropriate period of time, or within the period of time during
which he ought to have known of the defect, then he shall be
deprived of the right to complain on the grounds of the defect
of the thing. There are identical contents of this norm in the
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irst lines of the paragraph 377 of the Trade Code of Germany.
Chis is why this norm of the Civil Code of Georgia is also the
1orm replicated from the German Trade Law. It is possible to
say that the Civil Code also represents the result of civil law
aind the trade law of Germany. This, of course is not surprising
as much as Georgia in not familiar with the dualism of the
private law that excludes the effect of separate Code (Trade
Code) in the Trade-Commercial sphere. In general, as time
passes the commercialization tendency of the civil law is more
and more shaped that should ultimately be assessed
positively.

After looking at the general and private parts of the law “On
Entrepreneurs” it can be said that this law also represents the
synthesis of the trade law and the norms of the civil law.169

Final Theses

In conclusion it is possible to say:

a) Development of the contemporary entrepreneurial law
in Georgia originates mainly after the collapse of the
Soviet Union. Historically, development .of trade
relationships in Georgia was not accompanied by the
establishment and creation of common trade law.
Despite some trade unions were functioning based on
some defined statutes (legal acts), and provisions, still,
unlike Germany, there was no precedence of creating a
common legislative act. Probably, there was no such
necessity in our country (considering the factor of the
Russian Empire).

169 B, Zoidze, Reception of European Private Law in Georgia, Thbilisi
2005, p.185. For reference please see: p. 50-51 of the full version of our
paper for the work.
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b) Stratum of traders mainly represented quite a strong
layer of the society in Tbilisi. Despite this, they could
not influence the legal perception of the state or the
legal thinking in the trade-entrepreneurial sector.
Unlike Georgia, traders (entrepreneurs) in Germany
created the economic climate of the state and suggested
the country how the entrepreneurial legislation should
be directed. In Georgia, it is possible to say that the
feudal rule was the factor that hindered the
establishment of the entrepreneurial law.

c) Establishment of the entrepreneurial law in Georgia is
based on the regulation of historical development of
the European countries that is characteristic to many
countries in the family of European law. Georgian
entrepreneurial law is most similar with the German
law. In our country, like in Germany, establishment of
the entrepreneurial law as an independent discipline of
law was grounded on the division of the private and
public law. Such division turned out to be quite “a
fertile ground for establishment-development of
entrepreneurial law in our country” .10 However, there
are more elements of the public law, for example, in the
German trade code than in the law of Georgia on
Entrepreneurs. In the latter, there are very little public-
legal norms. In addition, the institutes that had deep
roots in the Soviet Union were absolutely unfamiliar
for the German entrepreneurial law, for example, the
Household Law, its planned economy and group
activities. As it was mentioned above, the household

170 B. Zoidze, Establishment of entrepreneurial (corporate) law in
Georgia, Scientific-analytical magazine Messenger of Independent
Council of the Parliament, Tbilisi 1997 Ne2 p.11.
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d)

g)

h)

law had nothing common with the contemporary
entrepreneurial (trade) law.

Like the German entrepreneurial law, the Georgian
entrepreneurial law develops with the civil law. It is
unimaginable to separate these two branches and
establish them separately.

It is possible to say that the civil law of Georg1a,
somehow, is the result of moderate merging of the
reception of the norms of the German Civil and Trade
Codes. Such merging in our country was provided
mainly by the rejection of ‘double standards’.

Georgian entrepreneurial law represents the result of a
moderate reception of the logical synthesis of the
norms of German trade and civil law. Reception of the
private law is characteristic to the developed countries
such as for example Japan, China, Canada, etc. Thus,
today, based on the dominated position, the law shall
be united and joined through harmonization and
mutual reception of laws of various countries.

From the viewpoint of the system, the contemporary
Georgian entrepreneurial law is not similar to the
German one.

It can be said that historically the trade law (in
reference to some institutes of the private law and in its
narrow meaning), somehow also implied the civil law
too.
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