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SUMMARY

"The Death Penalty - Arguments and Facts" is the first
separate publication in Georgian jurisprudence dealing with
the most pressing issues of the death penalty.

The work, intended for professionals as well as laymen, is
based on rich factual material, statistical and sociological
data, former and current legislation of Georgia and other
countries, international legal acts, and analysis of the writ-
ings of well known scholars and lawyers.

The author introduces and discusses the following issues: 1)
The origins of the death penalty; 2) The forms of capital
punishment; 3) Offenses that warrant the death penalty; 4)
Public opinion and the death penalty; 5) The international
legal aspects of the death penalty; 6) The death penalty
statistics; 7) The death penalty: legal trends; 8) The sup-
porters and opponents of the death penalty.

The death penalty, both in form and content, is believed to
have originated from the blood feud. It is often described as
a civilized form of vendetta. Although more "civilized", the
death penalty does retain many of the horrors of the blood
feud.

Following the emergence of the elements of public author-
ity, the execution of an offender was carried out by public
bodies together with the closest relatives of the victim. As
public authority developed, the seizure, conviction, and
punishment of a criminal were carried out solely by the
state.

o 67



It is impossible to fully enumerate all the methods whereby
the death penalty has been carried out. Human fantasy has
gone so far in this sphere that there seems no end to new
forms.

The death penalty went through various stages of progress,
just like tools of production. The primitive method of ston-
ing was replaced by the ax, and the ax by the guillotine -
a machine operated by an executioner - followed by the
electric current, lethal injection and the gas chamber.

Since approximately the end of the 18th century, mankind
has sought a humane and painless means of carrying out death
sentences, but in vain. However applied, capital punishment has
always been, and will remain, legalized murder.

Georgia is not known to have practiced a diversity of forms
of capital punishment, nor have Georgian lawmakers shown
much inclination for the qualified varieties of it. In Geor-
gia, the methods of capital punishment provided for in
legal acts and those practiced in times past were limited to
the following: stoning, decapitation, hanging and casting
from a cliff. Under the current Georgian legislation, the
death penalty is carried out by firing squad.

International legal history demonstrates, and it is no exag-
geration to say, that there is no offense for which at some
time or other the death penalty has not been applied.

According to ancient Georgian Law, the death penalty was
passed down for betrayal of King and country, public ver-
bal abuse of the king, homicide, armed robbery and re-
peated theft.

According to the current Georgian Criminal Code, the death
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penalty is passed down for genocide, terrorism, terrorism
against a national of a foreign country, sabotage, murder
in the first degree, murder of a police officer, and insubor-
dination which has led to the death of a superior military
officer, or that committed during wartime.

From 1934 throughout the remainder of the Soviet period,
no statistical data on the death penalty were ever published
in Georgia. Georgia, however, was the first Soviet Republic
to publish such data in 1991. From 1980-1991, 124 persons
were condemned to death and 65 of them were executed.
Six sentences were handed down for non-violent crimes.
During 1994 and 1995, 14 persons were executed, and in
1997, 54 persons were on death row. July 25, 1997, the
president of Georgia changed their sentences to 20 years of
imprisonment.

Society as a rule supports the death penalty. In 1996, a
national poll conducted by the State Chancellery reflected
that 38% support abolition of the death penalty while 47%
are opposed. The opponents of capital punishment have mainly
religious reasons, while those in its favour believe that
crime would increase as a result of its abolition.

All relevant international legal acts adopted during the period
between World War II and the end of the 1970's had two
main objectives: the recognition of the right to life and the
limitation of the scope of the application of the death
penalty. We consider the late 70's and early 80's marked the
second significant stage in legally regulating the issue of
the death penalty, with a view to its entire and final abo-
lition. One should mention here the 6'" protocol (1983) of the
European Covenant on the Protection of Rights and Funda-
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mental Freedoms and the Second Optional Protocol (1989) to
the International Covenant on Civil and Political Rights,
that outline the legal obligations of those states parties to it
concerning the abolition of the death penalty in peacetime.

Both atrvementioned international legal acts constitute an
important step in the direction of the abolition of the death
penalty. The process of accession to these acts is now un-
derway. It should be mentioned as well that one of the
prerequisites for Council of Europe membership is the
abolition cf the death penalty. This is of primary impor-
tance to Georgia, which has acquired Special Guest Status
in the Council of Europe and full membership is foreseen in
the near future.

Major contributions of various international organizations
to the abolition of the death penalty deserve special note.
Among them one must particularly mention "Amnesty In-
ternational”, for its decades long, unrelenting struggle for
the abolition of the death penalty throughout the world.

Georgian legislative development in connection with the
death penalty can be described as following.

Ancient Georgian Law is of great interest. According to
historical sources, Queen Tamar (12th century) abolished
not only the death penalty, but prohibited corporal punish-
ments as well. The attitudes of historians of the Rustaveli
epoch who considered abolition of the death penalty by a
monarch to be meritorious, bespeaks the level of legal
consciousness in Georgia of that period.

In 1801, Russia annexed Georgia and Tsarist law came in
force.
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During the Democratic Republic of 1918-21, when Georgia
had restored its independence, the death sentence was ex-
ercised under the act of July 5, 1918, however Article 19
of the Constitution adopted by the Constituent Assembly
of Georgia on February 21, 1921 abolished the death pen-
alty altogether.

After Soviet annexation in 1921, Georgia lost its indepen-
dence and together with it the right to decide on the issue
of capital punishment. The policy of the death penalty in
legislation and practice was the same throughout the USSR.

Before 1991 and the restoration of state independence, Geor-
gian Criminal Law legislated 33 offenses which carried the
death sentence. Of these, 17 were military offenses. By the
end of 1996, the number was reduced to 13. The President
of Georgia declared a de facto moratorium on all execu-
tions, and the Georgian Parliament on December 11, 1996
passed a law limiting the number of capital crimes to 7. It
also introduced a new form of criminal punishment - the
life sentence.

This law also limited applicability of the Death penalty by
age and sex. No women, nor anyone below age 18 while
committing a crime, and none above 65 at the time of
sentencing can be given the death sentence.

The death penalty fails to achieve the ultimate goal of
punishment, that is, the improvement of the offender. It
does not serve as a deterrent for a criminal committing a
crime. So in essence, capital punishment is a denial of the
principle of "punishment”. We can say that the death pen-
alty constitutes such an extreme measure of punishment
that if applied it degenerates into its antithesis.
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Nobody, including the State, has the right to deprive a
person of his life - even if he has committed the gravest
crime. The right to life is indisputable. The protection of
society from the offender can be carried out by some means
other than the death penalty, e.g. by long-term isolation
from society.

Public opinion approving the death penalty indicates that
the public's legal consciousness is still far from perfect. That
is why it should not be the sole determinant when address-
ing the issue of capital punishment. The final word should
rest with the legislators who must appropriately influence
public opinion.

It is inadmissible to define the system of punishment ex-
clusively on the basis of revenge and requital, as it will
lead to the justification of the Thalion principle.

Execution is a form of punishment after which it is impos-
sible to correct any miscarriage of justice.

All this leads us to believe that the death penalty must be
entirely and finally abolished.

During the 90's, Georgian legislators have made steady ef-
forts to address the issues of capital punishment and much
has been done.

Now that the adoption of a new Criminal Code is on the
agenda, the most important step to be made will be to ex-
clude the capital punishment from the system of criminal
penalties.
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