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Neutral VVoice

Public Lecture
of

Prof. Lasha-Giorgi Kutalia

To immortal teacher Guram Nachkebia

I Eurointegration

Georgian law belongs to continental legal system, predominantly. Latinised civil and
criminal dogmatics, European separation of political powers in constitutional law are
the best examples of such development. What we deal with is a staunch tendency
over centuries. Considerable amount of basic concepts, dominant conceptions or
theories in all branches of modern Georgian law have their origin in European
scientific constructions. We can unify in this regard - with some exceptions — legis-
lation, theory and justice. Due to these circumstances harmonisation of our legal
thought with legal doctrine of newly born European Union seems not easy, but so
possible.

Georgia is associate member of European Union. Direct intensified cooperation with

European institutions, first of all, with EU Parliament, European Court of Human
Rights and OSCE, lead to obvious progressive dynamics in practice and offer hopes
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even for more significant durable changes socio-politically, culturally as well as eco-
nomically. Regarding the current not the simplest reality of Georgia, for instance,
from the point of view of its territorial integrity, many might assume that the most
attractive moment in Eurointegration is the geopolitical security. It would not be a
precise presumption. The main attraction for our country in the EU, concluding from
well known historic aspirations, are European values, and Eurointegration according
to this concretised perception is a natural process, not forced by geopolitical or some
other similar problematics. However, with some strange parallels: Approximately three
centuries ago Orthodox Georgia sends a priest to find strategic allies and save the king
not to huge and mighty neighbouring Orthodox North, but just to so distant Catholic
West.

More than last two decades represent an epoch of permanent reforms. We have to
do with a Western modernisation of our society. Consequent eradication of totalitar-
ian past, transition and introducing essentially new legal relations are the major in-
tervals of the process concerned. Georgia abolished and constitutionally banned death
penalty following one of the most principal requirements of European criminal jus-
tice. Fight against corruption and organised criminality ranks among top priority tasks
of state policy: We can unanimously confirm that the country is defeating these phe-
nomena in their institutional roots and frames. Step by step Georgian society gets used
to supremacy of law which is the only mechanism of just and legitimate stability.

On the other hand, reconstruction of economic relations began, in comparison, e. c.,
to other Eastern or Central European countries on their way to EU, with very cautious
reformations, that is with less shock for population, inclusive the entire process of
denationalisation of public property, although in the same context certain measures
taken by central and regional authorities turned out to be quite ineffective and from
time to time even unlawful. This to the same extent affects both industrial and agrar-
ian sectors, as well as educational or professional aspects of the reforming system.
Nevertheless at the present time we face a functioning society, with visible infrastruc-
ture and signs of favourable economic climate.

Outlines of European law are based on outstanding traditions of Romano-Germanic
and Anglo-Saxon legal experiences. Legal freedom means in European legal language
personal liberty. Individuals are given irreversible guarantees against society. This
irreversibility makes difference between totalitarism and supremacy of law. Georgians
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learn European mutual respect along with improving life standards and living con-
ditions. Yes, signs of social cynicism and mass legal nihilism are obvious, and it can
be regarded as a result of too much freedom at once not unusual for transitional periods.
Of course, law guides and unites (positive, regulatory aspect), but at the same time
it protects from each other (negative, preventive aspect), and the latter goal is never
of less importance. In this respect | would like to stress fundamental specifics of
European legal awareness that in its kernel is not restricted to awareness of duties,
as it is usual by more or less repressively composed regimes, but points out meaning
and relevance of individual rights. An individual properly informed about own rights
and effective instruments and mechanisms of their realisation must be the face of
modern society. As different from EU, especially from its Western part, some of such
instruments and mechanisms are still supposed to be created in Georgia. But in given
case it is no argument: In many, even in too many cases, rights remain unrealised de-
spite existence of objective possibility of their realisation, that is just because of legal-
ly not (effectively) trained interactor. In all such cases we cannot reveal a fully func-
tioning society. Last but not least, to solve the problem adequately I suggest to Geor-
gian as well as to European lawmaker introduction of a concept of legally compe-
tent citizen.

Among current crucial scientific discussions regarding the presence and the future
of the EU, especially after initiating so called Brexit, | would like to draw your atten-
tion to the issues of balancing process of centralisation and decentralisation of polit-
ical power within the jurisdiction of the European community. It is a supranational,
centralised state community, and it systematically becomes more centralised, not just
in some particular branches, but generally. Beside the mere fact that implementation
of its legislative or other normative acts is obligatory for member states, created, how-
ever, by generalised will of themselves, periodically appears a number of institutes
and institutions, structural units and even ad hoc commissions that consequently
strengthen the centralisation vector of the Union. For instance, recommendations of
so called Venice Commission seem and prove to be more than just recommenda-
tions. This tendency neither undermines at all, by classical or neoclassical understand-
ing, the confederative origins and structure of the EU nor endangers, from present
point of view, any productive sovereignty of Georgian policy. Moreover, as a rule,
European legislation is, according to my observations, qualitatively profounder than
Georgian laws, since restoration of national independence up to now. A constitutive
prerequisite of a decentralised European legislation is, therefore, anyway a higher
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quality of our domestic laws. At the same time, decentralised common regulations
do not necessarily affect their amount, by decreasing or increasing it, or that of other
efforts and activities usually offered by the EU. What, in other words, actually mat-
ters is the fact that the EU itself has not yet managed to discover a confederation for-
mula that would present it as a hopeful entity equally for the countries with stronger
and weaker legislation.

Excursus: EU is primarily based on geographic criterion of unification, not at all on
ethnic or national criteria, and its legitimacy borders should be measured very care-
fully. Similar unions of various configurations are well known in history, inclusive
our latest past. However, for such a small and nationally undivided ethnos as Georgia
there are once more no probable disadvantages in view, but we observe EU process-
es with enthusiasm and draw consequences regarding its general legal qualities. As
we all know, Europe (continent) hosts nationally divided three vast ethnic groups:
Slavic, Romanic and Germanic. Cultural unity means, first of all, an ethnic unity and
just secondarily a geographic one. | do not remember any EU activities aimed to de-
velop these ethnic relations, but the present European community functions in this
context just according to the geographic criterion, and it implies a threat: Geogra-
phy vs. ethnos.

European values are inseparable from European standards:

a. First of all, liberalised mass media belongs to new Georgian reality. It is an inves-
tigative media, less controlled by state, more controlling the state itself, and it seems
to be quite useful within the frames of open society. To be honest, notwithstanding
the professionalism and creativity of Georgian journalists or technologically mod-
ernised labour conditions the country is still far from highly developed mass me-
dia, more exactly, there are just first steps in this direction. Journalism is one of the
most important instruments that form public opinion. Legally spoken, it should be-
long to major sources of danger. | think, we should contribute much more attention
and resources to mass media reform to harmonise it with EU standards.

b. Other relevant constituent of renewed reality is a system of NGO-s. These organi-
sations to a large scale effectively monitor, support by innovative recommenda-
tions or critical advices many strategic spheres of Georgian society. A list of posi-
tive results achieved countrywide by NGO-s is impressive, e. c., regarding the ju-

24



Lolbemols LsdsGmsgro +

dicial or penitentiary system, health care and education branches and much more.
Briefly, it represents an influential power able to prevent undesirable deviations in
social life by governmental officials or any private organisation. They are present-
ed since nineties in centre and already cover almost all regions of the country, too.
Majority of them are indeed financed by foreign sources, but for the time being |
cannot remember NGO activities in Georgia that have caused mass or systematic
protests.

Centre point of entire reformation strategy are, of course, legal reforms. Georgia
launched this process with reformation of judicial system. Already long ago with
Western educated or trained judges at the top the personnel of Georgian courts was
almost totally changed. As a result of it, confidence in Georgian justice by own pop-
ulation began to grow, and it continues to grow. However, a number of cases were
marked with unjustifiably grave errors, and even today independence of judicial power
remains here an acute difficulty. Furthermore, Georgia legislatively introduced Grand
Jury and made use of this institution several times with more or less success. Along
with accepting jurisdiction of European Court of Human Rights Georgia also intro-
duced, for instance, plea bargaining in criminal procedure, joined Interpol, realised a
partially controversial police reform, established a quite successfully functioning in-
stitute of ombudsman, and it continues to target other fundamental legal transfor-
mations, e. c., regarding transition from presidential to parliamentary republic.

After years of desperate attempts Georgia managed to organise and equip a modern
health care system, inclusive a relatively effective medical insurance reform, i.e.
a reform that was possible under given budgetary and other transitional conditions.
The country, on the other hand, achieved in an amazing short term basic energetic
independence that was so essential to provide any economic growth. Statistics con-
firm positive consequences, regarding a growth of foreign investments as well. Be-
sides, Georgia possesses over years own relatively stable currency. At the same time,
evaluating ideological changes we face some fierce exaggerations that must be avoid-
ed in future. It is not about rejecting an obsolete ideology in all its details, some
of which could be very useful at least during transition, but about facts of assault-
ing common values, universally important stereotypes just because they date to an
“ideologically wrong” era. However, such failures are usual during all-embracing re-
forms, and | see there no signs for alarm. Knowingly, Georgia successfully accom-
modates its educational branch at each stage to the European education standards
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(within the frames of so called Bologna and other processes). How successful the sci-
entific reform in its turn is, we can just measure at quality and quantity of scien-
tific discoveries made during and after this reformatory interval. Modern epoch is a
specific period of functional concepts. It reduces distance between science and its
practice. As to legal sciences, we can confirm a significant progress, chronologically
reviewed: In civil law, constitutional law, legal theory and penal doctrine. I think,
it is more than sufficient to mention in this regard just legimetry or just Lagma. To
resume this section that shows that we have to deal with no eclectic changes, but
with a contextual reform, | would like to point out the fact that neither EU nor
Georgia as its associate member seeks to proclaim neutrality, but both of them pre-
fer Euroatlantic military security; although in case of the EU we talk about half a bil-
lion people in one of the most developed parts of the world.

Among principal issues, on which we focus our attention within the present format,
are, first of all, case law and human rights, essentially in the light of judicial reform.
Georgia practises no case law yet, but with a view to the degree of scientific and even
intrajudicial scientific debates or direct judicial declarations recognising it we can-
not find a convictive explanation for the problem why case law has no judicial prac-
tice here nowadays. However, it makes this issue even more complex and provokes
a wider spectrum of pragmatic conceptual suppositions. As opposed to case law, hu-
man rights law enjoys in Georgia a fertile theoretical and practical development, even
with a permanent legislative specialisation in the form of Parliamentary Committee on
Human Rights. As the practice of European Court of Human Rights shows, grave
violations of these rights have in Georgia of the last period clearly decreased, and it
is, of course, no coincidence, but an exclusive result of justified legal efforts. At the
same time, there is no human right not protected by national or international criminal
law. The gravest violations of penal relations constitute human rights law in its to-
tality. Therefore, European Convention on Human Rights is an existential minimum
of “ethical minimum” that we call criminal law. It enables basic social interaction
and makes society real. Regarding the next principal problem to be tackled here 1
would like to draw your special attention to the assumption that plea bargaining prac-
tices in Georgia can be significantly improved.
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1. Judicial Reform

Taking into consideration the latest changes in criminal procedure or having a look
at conceptual innovations in criminal law is enough to realise that Georgian law is
no more exclusively continental. If today Supreme Court rejecting a case refers to
the circumstance it were not relevant for its practice, without any supplementary
motivation, it actually means a lost (state’s most qualified) instance, although Eu-
ropean Court of Human Rights can be there the next one. This reduction of justice is
Anglo-American peculiarity. Case law just proves such trend the roots of which are
openly presented in modern European law. However, e. c., Israel failed to combine
with its Anglo-Saxon based criminal law and procedure some fundamental principles
and concepts of Romano-Germanic origin. Georgia has been trying formally the op-
posite, but essentially the same. Perspectives of this strategy common now for Eu-
ropean and Georgian law are not unpredictable, anyway it is a scientifically provoca-
tive unification process. That today in Georgian criminal law coexist continental guilt
and Anglo-Saxon mens rea or unlawfullness and actus reus in the same sense, it does
not make these concepts compatible with each other. A realistic intention of such in-
terim coexistence is actually clear: Replacement. Let us compare! Continental doc-
trine, as opposed to Anglo-American view, imputes just those consequences of an un-
lawful act that could be foreseen and thus, avoided by the criminal, but unforesee-
able grave consequences of the same act are also punishable, according to the latter
view. Expect unexpectable, if you commit a crime or we do not punish for coinci-
dences — two opposite approaches, with long list of arguments.

| do not intend here to add something to that list, but suggest to enable justice to be
focused less on punishment and more on infringed right, that is to support - and par-
tially substitute - formal restorations by essential ones: Positive victimology.

Court is an institution built on dogmatic basis, where stereotypic methodology serves
the stability of legal order and balanced development of legal relations. It blindly
protects the norm and ensures its reality, since a procedurally not protected legal
rule has no reality. Prevailing vector is insofar law and no legitimacy as such accord-
ing to usual nature of justice. No wonder that we have to deal with a contempla-
tive justice that analytically can be dialectical, (internally) flexible, but within frames
of normative or functional scholasticism: It is distanced from reality discovered or
created in legal relations by itself, regarding the progress of these relations. For in-
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stance, court easily gets used to wickedness and helplessness of any available legal
norm unable of productive validity, if that norm is technically enforceable, instead
of imminent reaction. At the same time, legal relations are concrete social relations,
a legally protected interest is a real individual interest etc.

| suppose that it is possible to confront hopeless interactive expectations of prob-
lematic relations with a preventive systematisation.

Lawmaker as lawmaker must understand that there is a precise indicator of the de-
gree to that society is legally organised: Judicial practice. Phenomenon of existing of
justice and its practising represents, first of all, a product of imperfectness of law.
Therefore, systematic conformism in the form of political correctness or conceptually
attractive axioms can hardly prevent here pragmatic solutions. A cosmetic judicial re-
form in Georgia that still is centered on reformatory staff rotations has not yet man-
aged to identify bigger and much more crucial topics, nothing to say about proposing
solution ways in this regard. Consequences: Up to now main subject of disputes re-
garding judicial power is restricted to such questions as how much judiciary is de-
politicised and free of specific influences, how should justice become more trustwor-
thy for ordinary citizens etc. Although Georgia is a developing country and indepen-
dence and impartiality of justice are no issues of secondary importance (e. c., Supreme
Court should finally stop financing its projects from budgetary, but foreign sources),
the same reality dictates that Georgian justice can leave frames of receptionism, scil.
it can this significantly by initiating creative justice. Legislatively and sublegislatively
creative judicial system could be, according to my firm conviction, the immediate
future of European justice as well.

The top of systematisation of judicial practice is nowadays the above mentioned
case law that in its present form is achievement of Anglo-American justice. This in-
stitution has neither emerged due to a special care for development of law, nor it is
a constitutive component of common courts, but a formal mechanism: Justice is try-
ing to be consequent and to avoid unsolvable contradictions by creating and chang-
ing special paradigms. Having a look at practice of European Court of Human Rights
demonstrates that the historic competition between Anglo-American and continen-
tal justices is under way now within the process of their unification with recessions
of the latter one, because it could not oppose anything even to case law. The fact
that in decisions of the European Court referrals to precedents became a routine ac-
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tivity (references to near or far cases, under conditions of less comparative necessity
or in case of lack of such necessity at all), does not lead to a strict impression, first
of all, from the point of view of a citizen. And vice versa: The less a court cites it-
self the higher is credibility of law on the one hand and the trustworthiness of jus-
tice on the other hand. However, final goal of relatively newly established European
Court of Human Rights is an optimum practicability, and in its decisions there are lots
of motivational theses giving rise to positive discussions, inclusive cases regarding
Georgia.

Competitiveness of continental justice, within the context concerned, cannot be proven
according to materials of national justices either. Discussions are restricted to a whole
spectrum of theoretically relevant issues that sometimes last decades (e. c., euthana-
sia, illegal abortion, confiscation of various kinds and so on) and rarely contribute to
a conceptual rationalisation of the system. Concrete aspects beyond legislative ini-
tiative are of rudimental nature. At the same time, accentuating differential nuances
between Anglo-American and continental justice is useless, since both of them are
literally silent about the most vulnerable gaps. As a result, virtual, written, seminary
or other contacts between courts of different countries are traditionally reduced to
minimum, their approaches do not inspire lawmaking process and citizens of any
country are never interested in analytical materials of justice, inclusive press releases.

Therefore, | regard as strongly desirable to challenge in all aspects the purely scien-
tific wing of judicial power. The start point for us is Montesquieu’s principle of sep-
aration of powers that in reality allows much more balanced sovereignty and mu-
tual control between political powers: Creatively silent justice is essentially the same
as mediaeval inquisition. But the opposite, here suggested model presents an (undis-
covered) attribute of legal state. According to my observations, scientific human re-
sources presented at Georgian Supreme and Constitutional Courts today are surely
able to create pragmatic knowledge that would be productively stimulating and self-
-stimulating.

| suggest elaboration of programme of Extraordinary Conclusions of Supreme Court
(Constitutional Court, European Court of Human Rights and International Criminal
Court) resp. of special legislative and sublegislative recommendations based on own
practices and own statistics. The programme is adequately possible within the frames
of the following standardisation:
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a. Every extraordinary conclusion must be a suggestion of an indisputable legal value
(Consensus of Discussion Board);

b. Authors: Leading scholars from concerned branches of law (at least one scholar from
one particular branch);

c. Itis desirable, but not obligatory to present during a year one extraordinary conclu-
sion in each branch;

d. Itis also desirable that the project from the initiation or at following stages is be-
or multilingual.

In order not to be abstract, I would like to present to you some of such recommen-
dations that, from my point of view, emerge from the current practice of Georgian
Supreme Court and other courts:

European Court of Human Rights

EC (Extraordinary Conclusion) No. 1. Introduction of concept of legally competent
citizen

(Motivation: See above)

EC No. 2. Judicial control of intelligence services

(Motivation: Judicial transparency of any activities of intelligence services legally ex-
cludes misuse of power. Preventive judicial transparency seems to be necessary for po-
lice and defense branches, too).

Supreme Court of Georgia

EC No. 3. Admitting in concept of plea bargaining principles of release on
probation

(Motivation: Systematic use of plea bargaining by Georgian justice on the one hand
and financially poor population on the other hand).

EC No. 4. Disciplinary Vacations
(Motivatiion: Disciplinarily relevant misbehaviour of judges in a significant number of
cases must be regarded as what they really are: Consequence of professional exhaustion).

EC No. 5. Video supported open not uniformed police patroulling of public places
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(Motivation: In order to detect, oppress and prevent criminal behaviour. Society is per
definition a community of peaceful citizens).

EC No. 6. Transitional police control of banks and other financial organisations
(Motivation: Banking activities even of leading financial organisations in Georgia are
too often unacceptable. We deal with grave unlawful manipulations affecting entire pop-
ulation).

Constitutional Court of Georgia / European Court of Human Rights

EC No. 7. Compulsory baptism is unconstitutional

(Motivation: Baptising children unable yet to express legally required will on the sub-
ject concerned contradicts with constitutionally protected religious freedom).

Constitutional Court of Georgia

EC No. 8. Introducing interactive television to teach and stimulate individual
production

(Motivation: In order to avoid total emigration and defeat mass poverty citizens need
concrete prosperity lessons).

EC No. 9. Protection of laicism: Separation of state and religious symbols
(Motivation: Religious symbols on national flag, other symbolic attributes of state are
constitutionally contradictory, since it does not meet requirements of separation of state
and religion).

International Criminal Court

EC No. 10. Obligatory experience for judge to have practised as lawyer and
prosecutor

(Motivation: Practical knowledge of techniques, tactics and strategies of lawyer and
prosecutor are often necessary for criminal judge to stay impartial).

International Criminal Court / Supreme Court of Georgia

EC No. 11. Equalisation of institutional statuses of lawyer and prosecutor
(Motivation: Lawyer on his own and prosecutor supported by state are not equal sides
of the trial).

All Courts
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EC No. 12. Judicial TV channel
(Motivation: Live broadcasting of public trials of Supreme, Constitutional, European,
International Criminal Courts is transparency of trials in the words of technological era).

Ad Hoc Tribunal

EC No. 13. Nagasaki-Hiroshima Tribunal

(Motivation: As contribution to global security united Europe has to condemn judicially
use of nuclear weapons against civilians).

P.S.

All the same: Judicial practice or various statistics always lead to very comfortable discus-
sions and they are undoubtedly very useful, but the recommendations emerging as a result
of it are as a rule post factum ones. Legislators, representatives of executive power, espe-
cially decision makers, in any developed or developing country, must permanently dive in-
to social reality to feel the exact pulse of that reality. Sociodiving is conditio sine qua non
of reliably stabile precise legal strikes. Pasting European experiments into Georgian legal
system might often prove successful, but we expect from our lawmaker and governmental
officials, first of all, local constant creativity.

For instance, creation of an effective economic defence system by increasing number of
national fabrics and factories.

More than that: For such a tiny country as Georgia it seems absolutely not superficial in
order not to become financially occupied by foreign investors (a quite naturally occurring
and flowing process) to grant a rational attention to Chinese legal system, namely to its,
mutatis mutandi, economic dualism. EU itself can also afford fruitful researches in this
direction with a view to probable deepening and/or expanding certain strategic spheres.
While China learns balancing competition and cooperation, Europeans should not just watch
and wait, e. c., by optimising profit from industrial production by turning long-term indus-
trial products into short-term ones (Germany investigates or at least pretends to investigate
already officially this legally dishonest modernisation liberality, with no results yet).

Religious wars are the most dangerous phenomenon that could happen to humanity nowa-
days resp. at the time, when level of technical progress clearly exceeds that of moral one.

But despite continuous attempts of formal denial we apparently live in culminate era of
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that wars. Unfortunately, legal response of Europe to this confrontation seems to be so
called enemy criminal law that in its linearity leaves no chance for peaceful solutions. Its
main postulation “security vs. freedom” leads to more and more escalating public insecu-
rity in the EU as the intensity of terrorism doubles. | am even less curious about religious
roots of this conflict than founder of “enemy criminal law”, but much more interested in
legal origins of it. Guantanamo prison as scientifically unexplainable open discreditation
of law makes it not easy to believe in mirror sincerity of modern official policy. What we
all still need is a sword for Gordian knot: Mutual amnesty.

Not by the way, legal freedom requires today new equality number of stars on EU flag:
27.

Finally, I wholeheartedly wish EU parliamentarians and commissioners more motion, less
emotion. That European laws prove to be of higher quality than Georgian legislation, it does
not make them better or worse. | would like to mention here a brilliant Polish or a brilliant
French initiative at EU Parliament, but | do not remember any of such initiatives. We can-
not be disappointed, it is anyway an amazing legal process, but in my personnel expec-
tations European parliament or European government had to be a scientific amphitheatre.
Rich west, poor east — Is it a legal love story?

Thank You for Your attention!
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00905903, dmEgdwo dmgeo OHMJLobmsb m®IBH0Z30 3O0GHO30L Logsbos: ,(...) gb
36905 bofformd®mog dg@oldg@o® 30(6MMs, bawm bsfowmd®mog 9@ o0bdg@oE BoGoM.
39@0obAgGS© 30(OM 0doEMI, H®MA ob ImMJdgEmdgdL (gogoblgbmo (...) s30ygds!)
396 3m0353L, O®MmIWgdoEg 0300 36:vI35L Jobg300 2o60LIBPIMdS OHMYMOS ,§9-
LoL 2990ygbgdEmds’, Gomoai 0L 3gersg LobEJIol ModIMHOLYYE MEMSE EIYMRls
MO6MMbgds. 893HoLAYEHIP BIO®MM 0doGH™T, OMI EBITsMEgdMH030 393d0L 90v)-
853905 ©93Mm 5M0bL (5HMHM3b7d0Ls s odMmEEOEgdol) Fgbgdol godmygbgds, doy-
650 ,35003006930L° dmm39dermdol 453, LM MM Jdggdsl 56 FomBmoygbl“.
®530L dbG03, J39qd0L 39MLMbswwwmEmo 36905 oMROmPbOWGdMmdOL d9dmbgg3zsdo
39603 »0b@9bE0MbsEMHMBOL 30:0EHIM0MBMB Fm0yz569ds Fglsdsdolimdsdo »Ml 30bc0-
3m0HgMolL J9gqdoL 0b3gbEombomo MgMEMmOoL Gotyrgddo (Jdggds MMM
»390050Y3930gd5000 §dbs“)3. BogMsd 53 MG 9d0g]EIM-8mbobE® (369d5L LogMomm
LoMMg3 sbsllosmgdL: Mo Mdds Mbs, 0600300 MIMIb 2503403900 ,30MHM369-
05, MMaMM3 39900l Ld0gdB 0, 5 56 guHOMORZ30L s LrTsGM s SOF 33>BOLM-
3056 F909390L(56v sbgm ,,Jabsol); sMsdg 0030 MYTol 0bLEMIIEESMOHO
Lodgo®m 5dmbogse HgMdGHows® bmMg Fbmerm ,,dmbmysbbBMI0gd0sb™ 4osHY39-
GogdqdL Jabol Fglsdergdgels. g3ox90mm gl F03OMIMW0 Y, FMPOM, rEsb-
OO 303500 30636900l Mmd0YJEH035305Bs s 306MHM367dOL odm30bgdsls dm-
oL G Q5bLlb3390557?

! Ibid., 8/47.
2 Tbid.
3 Ibid., 8/48.
4 Ibid.
® Ibid., 8/49.
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- §9900g00UL ,,LYBLE6EOWMI© 30093350 (36905

Meagdubobols Jaggdol 39OLMmboy® dmdwz®gdsdo 30Bbs© ILEBNMO Mstymas ,,E9d-
5037960 LYYBLEHMIEJOIOL* J69YMBEWMBOLY, JOMOMII© BLOJMBODOIMMHOL LEgMm-
0, 0530L Logbow, Mfobstrgl ymgwols, J8gadol (sGBYOOMI®) BMASO (36900l ©o-
65350l LoliEgdsdo dolo BbJ30gd0L FodlodoIMIE M56F0TI3MME ABBMM30-
9egdsls IM0sBMGOL 56v9 ols, dob F09M3g sd330MYOMEO FHgMdoboo GMA 893600-
b, 499980l ,,bdlbBHsbsoGsO 30I335D0“ 36985L JuEOxn30LL. bmem bligbg-
0o BbI30s JaggdoL BmPd® 369V, XIO 3003 AOIQOGOYWO EMYTHO0-
@56 33000900, Lo 5J3L: Jd9gds GMAMOG g5M9bs b3GOL 9909690, MM
do929¢m0 9¢9996(90 5 MO G J332080606989¢m0 9¢9896%0. 35BLS3MPOYdIMYO
06@96MqLoL Bogobls dm3gdme d9dmbggzsdo 30MH39wo sB3gd@o FoMdmayqbl 56w ol,
0¥) OHMAMO BoGHMO3L §d9gdol 39MLlmbowrmemo (36905 sbsdsmerols 99dsygberm-
0590 890535 J3930L Lobgqdl, Mosb 5 9o LogrIEolbdm Loobggdmsb y3543L
b5gdg. 39BLB393900m 39MBICMMHO M) BOBIEMMHO IMIWNIZMHGJOOLORD, 5FX IO DrmYO-
9600 953w 9JLos, 39MIME 30, 0bgmO, HMIGE0E 890dEgds 503043500 OHMYMOF ,BBO-
Jo3m6s §o6rdmgdmeo, 30HBs630sMNo FMdMOMdYGO0™?, 4560b0Egds OHMYMO3 ,J09-
©905%; 0ggg OHMYMOE, 5306 FbMOZ, Yym39eo 53GHMTsGH0BI0, 30650096 ,,dqLfsgero-
o 4990990l oL3MHBOE0Jd0 256937933695 306M36900L LOLEHYISL; om0 QsdM|)39-
35 3oLo 200Mm3w0bgdss“3. 03539 oLIEHIVO® o Yambm LodMM3s¢ols Fgdmbggzsdog
9m(399M000 335436 ,,J890gds%, 09 ,,d0DsbT0TSMMNMBS0 JMbOgOO, 30MEOObO-
0900 BsdMIOM 3MM(390900“ Tgodwgds 0gmb 2obbmM(309wdME0, MMYMEE do-
©5¢bsMoLb0BO 5939dEHIO0LSL, B EOMULSE J3930L Lobggd0, HMAGdOG ,:J0bol 305~
4mno0gdsl 96 s3Mgbools 4s6dMbE3sL“ gadlobm@mgds, 56 sMOL ,,TBMWME 35 DO
390m{13999000“4.050ME MU, ,,Jdggds dm390vyes dooBbgzs 39MLmbsErMo dmdwgdg-
d0lL BoMygddo vis compulsiva-l d90mbgzg3sd03 OMYMOE ,d99490000 IMEGH0306090-
0" 30636900 4593w 0bgds°.

35306, 35L3J00s, OMA Loddg sBLEMIIEHMI ,d09JOLMID“ A359d3L S g SBLEMSI-
GMMdS BgImobodbmewo mMogzg 8mdg3bm BmbJzool - 6wy doMgmeo gwgdgb-

! Ibid., 8/55; 8. Bunster, Zum strafrechtlichen Handlungsbegriff von Claus Roxin, in: FS Roxin, §3. 180 83;
0d3 ob. sbg39 Jdg9doL (36900L ,LwYBLEHBEOMO 2oBLBLIMLS S ,3gMLMbBsMO TgMsosbzol bme-
ToBowe 399@™OHDBY* MmOH0gBE0MFOME AsBlsBOZMm FmMmol Gmduobolgmwo geblibgagqdgdo Schiinemannn,
Grund und Grenzen der unechten Unterlassungsdelikte, 33. 31.

2 Ibid., 8/66.

*Ibid., 8/67.

*Ibid., 8/68 .

> Ibid., 8/64.
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Gobd @5 853300606910 9939bEHOL BMBIE300L - Foaoe0mMBY MmO J30MYDdS.
5056 gwodGHcmo Ji3930L »o0Mm30bgdol BMEMIGO0, HMIWdO3 »J09gdoL“ do-
96 dobo 3063900 M30Lgd0m (oMo 9egdgbEo) ,,dmEME0s“ (7), ,,dbmerm d90-
M3 953519000 LsggbYMYdbBgs 3603369wM3560“ IOMIGEMS S5EHMOdMOMYdS beog-
0o 94390900l (3690050 OHMAMOF ,9MLYdOMO Lobgeobodo® (36930l ImIY3bm
2bJgoolL (353m330b0Mmgdgo gergdgb@o) Botyegddo, doped Jdggdol (36905 doso,
OmymO3 L0, 50530005600 BMmIom 56 IMoEs3L!. 99M0Ys®, (36900l Fowds MBYdS sGo
AbMWME F>OH0OMBOBS S dMYYMdOL GgLobgd Abxgemds, 50539, bgdloom 0y
"690@09m, Jodo 899535¢00 ,,J0dEHHIM0 J3930L LEHJ)d0“ FNE056MBT0. MILS-
Bog o 990l 99990 23943L Loddg, sGOL M ,,d090J00L* OMIIOMOE STMOFYWO
396LsBE3MS s F9daMTo 3mb3MEH0DYdS Tobo ,LEBOLS O BBRIIMMBOLS” MYME3
396BM5H30L 96 oBOMbOYGdMIOL, HMymeE JmJdggdol 56 »dmddgmdols?, s6ro-
39 ob, 53 of »099aMI“ LoLbEPOLLST>OMMYdM0Z TgxoLgdgdl Fob ghmgzol, Jabol
UfmEM9 LsdMmEMM Lobgls §Jdggdol (36930Ls ymgzgero dbysglo modus procedendi-ly do-
bg30m. gb 39930l Bmysw (369dsms LogMomm Lgbos.

Q. 3336

HMaMmO3 36993m, §d9gdol dmAM3Mgds, MG 9330 (300EMdL Fogdlodswv)-
65 04mb sdBEGHM930090E0 3MHBOGHOOO LOTIMMOLIYSD O LOTIMMNEPOBSYID B~
3905, dmEmdo Jdggool ,LBdLEBE0WMS© 909335G M0 3690MdOL 3619E 6D
53bogAL @S @oshbos 53003305, 0gml ,53996430Mbs s Q9FoMNIE0“ Fobmzol
3063931905 1B0bIO ©653smEol LobEgdsdo. Hmdbobol 9608365 0ol mom-
05%7, O™ 079 356MmbYdIE0 58MOPJIS AIMTBODNHOWYGOXMIL IGO0 J39-
3900L 139d@GHM0sb, 800 JogadoL (36905 sOE 9033w IdMPY, BOFOMBL 56 SME«y-
3L, 56599 dolo gMHmo AbsMgs. M) Jd9EJooL (36905 S YoM J3930L Lobg-
900 9mH»569000L5996 ©53MY300YOWSE Yoe0dYdS (300J350, 30639l 594oe0dIBL
MbGHMEMA05, 99356513690 - LobbEEOL LodsmMor0), 3506 J8ggdol 36gds 356Mb-
Bmdogmo 396 046905 LmdLEHBEOMMI®E 5Y339GIM0. 25TMOYS 01Y MO oL SBYMO
39000b39300, MJMOOMWSE LBOFOODdMOMEHM LYYWSE 56 5GOL. bgdg 335d3L LOLEHYIMO
©M3935b050, MHMAOL BoMREg0doE IMMZTME0s 35g0sMS 395G IMOOSXMMO
MOMN0YJOMT0IOMYDS, 39MIM® 30, Jd9900L (36900L5 IOJEHVIMO J3930L Lobggd-
056. 39 59 356590l Loboo sbs8saol 3eslioldemo 36gds Jogambgds, MmEglss

! Tbid., 8/50 9, 53 80.
2 Tbid., 8/51.
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sl gmb obEGHO s dgobgao FoMmdMa30096bI6 MMYMOE 39ME0395X MM 5y9-
OdMEol, 35658 Lobsd30wwgdo ol sMILMIL YMGBos 39MEGH0ZOTIMHO MHIOOHIbOL
3bMBOW 20X YMRBJO90©Y. 8053500 30 oblobowgger G9dmbggzsdo gobansgm ob,
0 Lo 6 39doMm® ,,J39EJdS", Mdob godmzEr0bgdsdo M) Jabsls s QoMJdbs-
do? 65 »dds Mbo, dsbz0wo Jgodwgds dm©om©gl dmb396930m LEOGH03OMdSDIES,
3093 530 M95¢rMdsll 396 F939bgdom. Logdg ol sMOL, MM (LEH®YIEHMOELSW)
Md©530 5O3 F5BHIM055 O SO G 0.

2. §990gd0bL 6gm3esliogy®o bgas@om®o 36905

5. 530EYOSEO 353040 ds 9M3BEOL Hmedo

0993 gQLHMIR30L 39M3096M0L? Joge BsFMYSE00gdwo Jdggdol bgyo@or®o 369ds,
MHobotgl gmgzwols, gg3obsgroBdol [obsswdwgy 45wsdMgdsl (M5 EOHMUSE ,B0bswrwy-
MBS, OHMamO3 LYoo, Lolbolb Lsdstmowdo, bsghome, «#8bodzbgerm@” Mbos
9030hb0mm), 35658 G153 59 36905L, MMAME(S ;OG0B 3G 2oMBEOL M-
40“ 5306solEBHMO EMEIGIMIB g3l LEgMMM, SMOL 5O FbMWME SEOWIOIPMBOL
3MbLAHOEGHME0MM0 36033690 MdsE, 5699 0LoE BTl F9d5)bePMdAY

L ob. sbg39 (Bmgbobol) 39OLmBa Mo dMmdMzMIdOLS S LGOS dMd3EIBOL, Bgdol sBGOM, dg-
oL bgrmzbmmo 3mdd0bo®mgds Roland Hefendehl,Vorlesung, Strafrecht AT, IV, www.strafrecht-on
line.org.

2 Herzberg, Die Unterlassung im Strafrecht und das Garantenprinzip, 1972, ¢3. 172 83, 179 89, 183 89 qos pas-
sim

3 gL 3mBLEHOGHMEOMOMDS, 3B, D300 FobsEBIOL FIBEITMHO 3MOEJHOMTOL IRMSDOOIBOL
botxBgo Hom3mdysmo, bobsdwg 39 (3JL0 AOMBOMLOEIGOMBILMD, Mmym®E dobo Jdgwgdol dmd-
©36M900L 5Joeg3Lol JMLEmsb, Foowrds dooyzsbs (Welzel, Fahrlissigkeit und Verkehrsdelikte, in: ders.,
Abhandlungen, 93. 19 99, 25986GMLOWGOCMBS OHMYMOS ,R06WMMO® 530 GdSO* J53939). OMAMEM3
5939 30boOgzm, bLYYIE BHYYoEIe. bYROEOWMOO (36905, Mo30L TBEOZ, 530 GdSMBOL (396EHMIOBId0m
(3000™dL J39gd0L d0b0dMToL WmIsoHYdL, (36900l FEAMIEMOOL FoboM{g39. BsMd OZ5330M-
©9o: ®MIge J0bodmdbgs LovgdMO - 0TsBY, HMIGELsE J96MBIIIJWO BMYSIW 30 3G, SMsTgE Tbm-
@M 139305 HO FoMoMJOOL Fa8mb393500 (ROBOMLOGIMDS) S3bOEIOL LK SWIW? AoLdYYd0Y,
M3 530¢g050MOOL de0gMo Fbodg 8EgdsMgMdL 0d, Los BobsErMMMdOL Lo dbstg 0bgbl Mozl
©5 3060gdom, Fo®53 BoboErOMds LOLLEIOLLSTSOMNEGdM0350 I60d369wM3560 JagIdOL doMm3BYs
mM096G0MGdMO - 396DMH35DY, 530gdEMds 30 oL Bo3MEEHGHWIO JugdgbE By - oBOHDbOEGD-
@MdHY. B3 EHIGIM© LK SO J3930L LobgBy 53900 JggdoL 369ds Jagadol bLobbarobls-
o000 gdMm030 36900L ML 396 2500TMAZ(39aL. brm gobseoBIMNE d0dsMmngdsdo 30, 50 IbMHOZ, 3gMo-
30056 LOOMMEIIL 396 3bgsg: 01¢) oL MFOML oMBOMLOWGIWMOOL PILIDWMYDY, J89EgdOL Lolb-
@OobLLOTSONEGOM03500 36083690 M356 (36905L 363 MBS BMgEbMZmdMEIL BO3MEEHSGHWIMIPO BRSO
J3930L 0LYM039 LEMEYMBOWO SLEHZS, MMM BOMOMNZMSE LR IWOLS. 390 EIWL MM 3MDOE Y-
60 1LFONEEOL 53 MY OOLMZOL WISJNTM YMMmIPEIOS QS 565 FoLo FIWIMBOL SOLEHGIJFMbOLEH™MWSE©
29659md0o 300E030Lmsm3z0L, gi Job IMdwg™gdals 608369 M35 103X IMJOMEIMdL gldgbos.
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9090569 3mbLEMWJ305s. o360 LHmGgE 53 5A0WSL 053m0LMsb F9damd gobgo-
0569090 6935@0)M0 36980L Bocygddo 500 543l 36033690 M356 oMIE)9-
bol, Bmgoow J9ggdol dmdzmgdol Msbsdg®™mag Lobberols LsdoMmodo gobgzoomos-
6900L M35 LIBOOLOM, 39MIME, Jd9JdoL bgasEHomMo dmdzMgdol 053mdLOLY-
o0 3960L05 IMOEI3L HMAMOE ©YBSONEMBOIL, 0lig dMIEL Jdggdol 36gdol 0bEgyMs-
M 65oqds, Momsg Lobgbgs 8906OMbgds Jd9wgdoly s bsTsmeEol (369d5ms
39390569 qd0L 8096 2363005609 MODOYONMISDBY. 53539 MM, 053MOBMSD
3M636M930Dgdmwo bgaodomcmo 36900L dobgwogzom, Jdgwgds HoMdmoagbowos M-
3MOG ,06OOF0OLISCPIHBSDO SGOCIBSPO F9IF0L §502h3935 “ 9699 OMYMO 3 ,530¢09-
05 M0dS 9900930L LbgomdoLs .

3. 3mdMbo3s30s

B90mblgbgdmwo 3mb30MgEH0BYd0m Loddg o6 LOMEYdS. M), ghmol dbGOg, gwg-
60? 5053056%9g MM ,dmdIgE 5OLYdSBY AR gErMmdL, oL dm3gdME 3m6EH9JLEHTO
59m©OL 505305606 MHMYMO3 ,008yMd0 sOLYIOIL”, bmem, dgmMgl FbGOg, gger-
3G90 J39905L A560bOEOgL MMAMEMS ,0DMOL 4odMmbo@zoL . gl dgdgmdo 3mb3Mg-
G030L 93O gd0s. beaewm MBmszmgls© o 39bEGHMIMEmO 8BgMs d00dsmgds 603-
sl 93560L LeroMmEMAO0MOHO LoLEGHIIOL MYMGOOLS s dslido dmEgdwmwro 3mdMbo-
39300b (36900L5396%. 530965, §39Jds, OHMAMOS ,3m3603530Mo 3650369 M3s-
Bo Goamds” 5649 HMYMEO ,,0PMOL LMEOSWYOHO A5TMbIEZS™, 053MmdLOL Jdggdols
9mdm3M9d5do gbiMsnz0L B0bseoBdol ,,dmbmErmymEm-0bE0300MsoLEHMO“ 64
»0BLE®MTGB GO0 FoLTEHdOL Bb3E3wgdL ,,(5DMOL) 06EIM3MYEHE00L 3mdwbo-
3930M9© M99356Ewm0 Ldgdom®, Mol JobgE30m53 58MbOZsE0s YOIYWGDS, MHmA
»00Q0MIgB0“ @O ,OBMOL Fodmbo®z900“7,d90dwgds 503043500 TBMEWME OMAMGMF M-
899603530960 3MM39U900, OHMIgwms J9gdmbgzgzsdog boddg gbgds 9o TbmeErmE o-

! Jakobs, Strafrecht AT, 6/27, 32.

2 Gehlen, Der Mensch. Seine Natur und seine Stellung in der Welt, 1. Aufl., 1940, 3. 20, 37 o5 passim.

3 Jakobs, Handlungssteuerung und Antriebssteuerung. Zu Hans Welzels Verbrechensbegriff, in: FS Schreiber,
2003, a3. 951; 0g., Strafrecht AT, S. 132; og., Handlungsbegriff, 33. 21, 24 99 o passim.

* Luhmann: Wie ist Bewuftsein an Kommunikation beteiligt?, in: ders., Soziologische Aufklirung 6, 1995,33. 38
o passim; Rechtssoziologie, . 1, Reinbek, 1972, passim; ob. s30gogg Meggle, Grundbegriffe der Kommuni-
kation, 2. Aufl., 1997, a3. 279 00.

> Jakobs: Handlungsbegriff, 33. 30; Handlungssteuerung, 33. 957.

® M. C. Melid, Finale Handlungslehre, ¢3. 179 80., 183 89.

7 Jakobs: Handlungssteuerung, a. a. O., ¢3. 955 o passim; Handlungsbegriff, ¢3. 24, 28; 0g., Schuldprinzip,
a3-13 0.
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9mdbsGggmols (39s9(3900L) 3MOOBMBEL, 50099 80d0dOL 3MMmOBMBELE s Jodwg-
00 BMBL 565 25dMmIbo@39eol 06030 1idgdal 56 vy ol 53 Liggdsls G3ermdl,
dm39dmo Bdqds 339 IbmwmE 0doGHMI GMmEOos J96ALIBLIMgo, GMI ol oboo-
300099590 Uggdos“l; 96539 393990 06g3MTs30s 3M3bozsEool wydsbo-
LIYEO B3IBOM, EMIJEoE INEIINL MFoLMIbIEZSL - 9353 - LIBYIZWIE JPY-
05, 35059(3990L5 s 308JOIOLMZ0L HMVBMPIL GOl 0EIbEH IO

94090900L 36900Lbm30L MgEg356EGHME S139dEHTo Bgdmsmbodbremo 60dbsgl 0dsl, Gma
390920L bB0gdBHMo FoMdmygbs Fbmewm 35806 Jgodegds ogmb 308603530~
WS M9g356@MM0”, 0 ol ,,063gM3MgEIE00L 3m3603530MO© M9wg356EHWG
Udndob 983w9dbgds, Ls0IbsE »ROBLEZMMMYGOMo Bodmdol 5dBHgd0s“ godmdobaodygs.
535Lm56539, gdol dobgzom, 3mIMB03530 ,,998056MSTMEOOL  MBMNO0IOHIMDSTO
B0l Bsdmyse0dgdol 9engdgb@ommo 3MmEglbos™. bbgs Lo@yzgdom, sHDEMmOL LodM-
AY9> 590LQS 3399, SMOL ,LEBMASOMIOM0350 MY g35bEHMMOL LOdGMEYg s gb 30,
0530l dbM0g, 3ndbozs3z0ol LodMEHYYS. 0353MMNMEsE, FobALIBOZMIEO MZown-
05H9©30L BM3MBOMYGdS BJds 390390l BMEFO0SEMMO 5©Y335GIOMdOL (36905DY3
@5 LeEos® ImdMzmgdsdo FoMdmaqboe ,LmE0sEOO SHOMOMOZ3MdOL” 60Fsb-
D98 OIS M30LMIM030 29630056 Gds m(390v B3G50 3OOMOMOEGHIGIE
39965 990dengds dog30hbomm. o3 99gbgds Jdggdol Lmdogd@l, ol goblosbongyg-
WO MZ5MIHYO30L BoMRWGdT0 3060HM360055 OHMYMEF ,30mFMb035300L dmbsfowrg™.

MHobotgl ymzerols, bobyslidom »bs dgobodbml, MHmA 053mdLmMsb Lobsdzowgdo
3003996035305L056 HMmOo 435943L Loddg, M99 Bm39do 36gds SHBOOL dofjmegds-
Lo @5 SHMOL 336500 56 5FMOfMYds. Lobgbgs Fbmerme g. . GoedbGogz0 5649 one-
way 3036035305 (530L GHo3mE F5490000905© 3393e0bgds, MHMYMG 3 (36Mmdoos, §9-

00 b Wgd309)8.5d, 5960, B0bsEOBAOL ,,dMbMEMyMM-0bo30 Mol Y)-
60" Lafilgolo 3o dbM03-,303Mb035309M0M 033egds, Booa JdgIdoL (36900LmM3z0L

! Jakobs, Handlungsbegriff, 33. 27; 80®. 0g., Titervorstellung und objektive Zurechnung, in: GS Arm. Kauf-
mann, 3. 279 90.

2 “a5003990L FEOBMOOL MsHYMesby ob. Luhmann, Soziale Systeme. Grundrif} einer allgemeinen Theo-
rie, 3. 193.

3 Jakobs, Handlungsbegriff, 3. 28, 45.

* Lesch, Verbrechensbegriff, o3. 186; 8o®. Kindhiuser, Intentionale Handlung, ag3. 215 8; Schiitzeichel, Sinn
als Grundbegriff bei Niklas Luhmann, 2003, 27 99, 87 90 und passim.

> Lesch, Verbrechensbegriff, ¢3. 223.

¢ Jakobs, Handlungsbegriff, a3. 27 89, 45.

7 Jakobs: Norm, 1. Aufl., a3. 14 89, 29, 33, 44 39, 66, 98 9; Handlungssteuerung, a. a. O., S. 951 8; Strafrecht
AT, 6/25 00; Biirgerstrafrecht und Feindstrafrecht, in: HRRS 3/2004, g3. 92.

8 Watzlawicket al., Menschliche Kommunikation, 33.40 99.
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3968L5BOZMYoE FBMEME 5§300LsET0 SHOMOL FoghHmGds Qobobogrgdst. sdob bo-
3060L306MHME, Ym39gmwo 3mIMNbo3s30s 063HgMod3osl FotmBmowygbl. mMAEs 053mdLL
LYOL 06FYOJ305DY 356G MMO (1939OBYOOM 3MIMBO 3300l M35 TbMHOZ0 6+
LodgBHO0o FMEIE0EID sdMEPOMEIL, FoGsd gl FbmwmE ,>BOOL JogMHmYdg-
B0 IgbodErgdgEro 56 5MOL. 0353MMMEsE, By OMI FoOEHMMEILb 3MINbogs-
300L AMbMEMyoHgdMw s 0bEIMod30MmboliE e 5¢4dsls GOl oblibgszgdgdls -
959009, 58000 X9O 300093 Y39OBRIM0 MHMEO ST53IOMES. 3065036 bsdstr0r-
986030 LID0YHIBS ©5 320496035305 06(99Ms7300L M0 bbzsosbbzs bsbgs.
D0356L G FmMOL 93wgdL - 563 Bg@0, SOG Bo3wgdo - 0bLEGHOGMEOMbIwEO 3T-
39G96GHMOMdS. 30633 M35 gMdYdL SLMEOL 96 5M3g3L O 3oBBL 5290, SGBBM-
©9L 303960306090L F905M0ESE LHTIOMMNIOMOZ0 J9RJOOM, 5M5dgE 0BLEHOEWEOM-
BocrMo 3m3393)96GHMEMs® 0bEHIMR0M9OL% BoMmoos, 89990 dmdgb@oi mgow-
BoRObMS: MAM3M9ds, MHMIGEoE BTl MBdGSEM 3360353050 Fobobogsgl,
65 LOLAOOOM3 56 MBS B0POMNJOPIL, 5FsLs6539, MDOYIEHOO BsldBdYOOL bOT-
369 md5Hg Lolbeol LsFsMMWOLMZ0L, Mogolo sOLom BMB0gdEH030B30s. S vy
Ml @o 503m3Rb0m ©oEgdol (obsdy: LsTsMNEGOMHOZ30 Lozgmol bgwymas 0wy
Bm®3ol gH3m0M9ds, MFobsegl ymzwrols, 9339000 53 35651369w0 ggbm- dgbols
SOLL 3989w 0L9MEo 8569003,

- J3930L 053098 gdOLS S 39gagd0LMZ0L 35UMbolidygdemdOol obogrsads

0¥ 893930900 2560L5BMZIMGE0 MNZeMIbgE30L 0BLEOWAEEIXMEMO 300G IM0v)-
9900L5gob 356000 Y3MI™ME OLEBEOMYOL, 53l BgasGHOME dMbs3390mT0 053MdLOL
3Mb3983300L 30bg30m H3g30b 00530L29%3¢980bs ©s 98900030l 33bIbolidsgd-
22800 bobsersgdsdmg 8034535000 ,0005805600 MmMH560Bsgowmwo Ji3930L 99wgao©
Lodgo®mmb Lobg 3mbGH0BAI6EHWM© 0J3935 S 5doEHMA FrmbslfmOMdOLMZ0L LsFoMms,
60 559056900 3063690985 35J30M™M, 9. 0. HMEGdOL Fo@OMYOYdS©, MMIEg-
303 05309600 MmEORB0DoE00L FOIU® GG LESbIMEHJOOL Tgbodsdolo gobsagdgb o

! Jakobs, Norm, 1. Aufl., ¢3. 83.

2 9mB3 ob. s30gmgg GrasnickLuhmann ante portas.Systemtheoretische Uberlegungen zur Hauptverhand-
lung im Strafverfahren, in: FS Lutz Meyer-Gossner, 2001, 33. 207 80.

3 0b. @.-9. 399G, dGWO LOLbEOL LsdsGMsE o, Md., 2000, 33. 856 3.

* 8., Lbgsms Mol ,,choosing subject ‘-0l 3690sbmsb: Ramsay, The Responsible Subject as Citizen: Criminal
Law, Democracy and the Welfare State, in: MLR, 2006, 33. 33 oo passim.

* 6. DM HMJLoboL 3. §. dmgoegmdols @ d3GHMEMBOL ©Jod@IdOL 369B9dL 0s3mBLOL 9. §.
©I0gdBHgd0 MOYBOBoE0MEo 3n339GI6EHNMIOMdOL dsrom s IGO0 0BLGHOGHMEOMbsGmO Jma-

54



Lolbemols LsdsGmsgro +

930 356MHmM30L 99dmbgzq3530 35LBL 529096, Bodolosdg, A9BOLIBOIMGO0E -
3O 3 9930Ma0L gobdLabwgMgero Lsggrydzegdo . s3sLmobagy, dmzsgmds, ,MAb0-
B5300L §6g MLOFOHDHM IYMoMgMdT0 dbs@bmbgl®, 49b0g069ds Hmam(3 ,,Lbgsy-
906030 LbgdoL“ LodMEYgby (ita utere tuo ut alienum non laedas), ol ,w)BEGOMS
299myg9b6900L“ LodMEHYgBy (obligatio est iuris vinculum), mMogg IbGOZ 00 goagdom,
Iomd3 300M36905 MEYboBs3oIEo 3md393IBEGHWOMIOL doeom 5836MdoE535©

56 853500905 b SLEOMEGdEIL o gMdSLs?.

©. 0900905 BHMymM3 6m®3ol Imgddggdol sMs0sMmYds
(39656¢30)

396563 0L MHMerdo dmgddggd9b, Mo EMHMUSE dgLods3oLO FMZoEgMds LOIEEIdS. 3063
396M36E0L BEOGHMBTO Mo30l M35 gMdIL M3l 396 5GIF73L, sl Fgodergds BydOL-
doge d9dmbggzsdo Fbmewm 3BsY39IOM®M, MM 356 0dmgdgs LHmMgo sMs G-
302003 33536905, ©53gm M3 2oblabowggw F9dmbggzsdo, MHmymeE sbgmo, dmag-
3005, 56 5MHOL 0bLEOEGHWE0MbsW Mo 33393 I6GHMOO J3939. BoToLoAY, FIM6-
Ao - ,6m®3ol Imgdggdol Bosbol 1930050 530¢gdOLL*? - 0gm LdogdEO Pobbmm-

30990990 Jdggdol ,,356Mywqdd0“ Im 3990 J09gooL gobbmM309wgds dwy. s80-
G™I 39603 3obLL3MMMGd0m 356300 Y3MI™MEsE 2obbMEMEF0EGdIo bmMTsEoMwo
Lofigoliol byg3mdzgeHg doowgzs J8ggdol Lwydogd@Eolomzgol dob m3z0Lgdsdo, MmaMM;
©90633963)0L5, LoBMYSMIOdM03500 8603369 ™3560 UhsdIbol sILEHMMNDdS. v,
30d35m, 1B309JBHO0 OMPMOF ,OME®Ms F5BIMJOG0” BLEOWYds ,OMEOL* G-
qdL?, 85906, 053m3Lol dobgzom, Logdg go3J3lL »BMOT>WMEMsE MmbogH 306MH™369-
BoLb, M5 M30L9gdoMs3 30MTs, LEYOMOM, 56O FJgodergds LOoLbEPOLLSTSOMEGIMHO-
390 53MU 35LIb0°. HMYMEOOIE 5O MBS 0YMU, 353300 J0 JoMgr)e Fbsdgls, 396-
dMQ, 59 LEdMEMM ¥5ddo 0dob 3MbEHME0MYOSL 593l SO, Bmd J8ggds ,bm®Tol
9tg099d0L 5M505M9d0L MBOYJEH0Z00GdsS" 5699 ,5DMOL godmbodegds dobss®lo-

39396@1OMd0L dsewom Jakobs: Handlungsbegriff, 93, 31 9, Strafrecht AT, 1/7; Tun und Unterlassen, 3.
19 99, 29 8 s passim.

! Jakobs, Tun und Unterlassen, g3. 31.

2Tbid., 33.20 .

3 Jakobs, Handlungsbegriff, 33. 30 9 o passim.

*Ibid., 33. 31.

> Jakobs, Zur gegenwiirtigen Straftheorie, in: Kodalle (Hrsg.), Strafe muf} sein! Muf Strafe sein?, 1998, 3.
32, ,,30609M0“ 59 3gageool m9BolLL ©35380MH:EGds, HMIol Jobg3003 »©edb58539L (LabixgEom), Hm-
3mO 3 3mbog®L, 35¢030 J0gagds“(Jakobs, Schuldprinzip, a3. 27).

8 B6. 65399805 90609:0g., LOLHEOL LEToMMEOL Logsbo, ™d., 1997, ¢3. 184.

55



Criminal Law +

Lo, ™I goblobogrggero bmMds 56 sM0oL FoMIIsOM39e0 MM0IBEHOMO !, MOlsE, Meg0l
dbcm03, 56 Mbs 3993w, ,,5BMOL 49635M3HJO0L 3m3MB03E0IMI© MY g356¢) MO
Ldqdol“ Jobgz0m, bMMIoL Bodwzowmdol bgarymgs?. gbs bezomermgobdidos. 3063
053M0LOL 999mJd9gdsL sbeml 036MmdL, MHyol, MH®A sl 5J39bGHO LobgwdFonmbs s
LSIONEO0IB LEBMYPSOMGILS S BOTIOMIDY 45095d3L. 9M6TMb0s, gb BHMEHIWO-
G9M0B0B396 49abEBL 60dbsggl, Foa®sd gMmo Gsd Mbs g39bLM3zEIL: GOHDL
439556 LaBMYsMYds 30 56 0393L, 5059 Lobgwdfogm.

80379066 gm Lszombol 3mbEgdEmommem sb3gd@l. 0b@gkogdzool ghm-9geod dmo-
356 0530L90MGOSL F9500A90L o, M LEHBMYPIMGOMHOZ5© MJg356¢ MOl LOdOE)-
4gbg 56 5MLYdIMOL 0EIBEGHMMO 530900 5M50IBEGHMMO M175d(30930m, MY 3963
9600 0639M0d300L 35MOEHB0MmMo 396 08mddggdl, Lobsd ol [Fobsbffs® Mgsdzosl (dm-
3999 900b393580 30, LobIW MO, LR SMOSL!) 56 Fom3EPOL S 5F0M 5930530
bogsL 56 d94dbol, 55990 ym39geo LolbEoblsdsMNEGdMH030 5d30d dogeo 0o-
30L0 G0655MBom Fgodergds FbmEm© GMAMOE 06EJMIJ300L IMHOZ5BH0 50304350.
bogdg O™A 56 43JMmbIL O0sdEHOIVMB (BMTgeLsz 053mdLO LoEyzom gdMA3z0L),
6o ©OMLSE Jd9gdol 3690500 dMOEOL TgBEobsls 2oblobowrggwo 8mdm3Mgds 0doom
blbol, O™ LobbeEol LETSOMWO MTSOMEMBSDY 5O MGoROMYOL (LK SWID), 3G~
390 Lobgbg bS5 0bEIMIIBHOMWOo 3:m8MB03s30s 0gmb s Fobo YYMHMOYGHDPMIGO-
30 5399B0, 39609M, 0bRMOTs30IWI MOOY6EHMYGOMEo 300dMb035300l IMPYWY-
d0ob Bo3oMOL30MME?3, 85d0b ,,>BMHOL FodMbsG30L™ Jobss@lo dbMEwm ,,6mEAoL dmddy-
@900l 965005693539 3960 ©0Y35690Mms.9M 3m3MB03s305 0dbgdMs 2obALsb-
0360900 (59: 6r®To@oeo 25Hdogdol LodMEY)), 960599 ,»,3mdMb0IsE0s 3M3Mbo3s-
3oob Tglobgd“ (00539 3mbEYJuEGHT0: LY sMIOL MYdsE0Bgds), 9. 0. 3MI9bozsgool
565 90bs5MOLMOO030, 5539 YOHMOIMNMOM030 S139JE0, 30650096 ,,(...) ymzgw 3m-
396035305 G0bs5OLMIMO0Z30 S YMMNOGONMOMOZ0 S139dBH0 499860, 08350, BT
396513690 30639l 2oBLEBEOZMIZL S 3B, T9BHO3MTMBOIo(3005 . 3ORIMO
033005, 535Lmbs39, BMMTSEH0WO MZ5¢Mobg30L LELIMYJOIM®, 96 Fobmsb g6M-
05 XM LOWMWOSE TJMOHGHIMOLLMZbs bsaMolbdgzo BmbdzombsgrmMo Lsfyo-
Lob LOLOMYJIWM, 30FMB03>E00L 539o3E0MO S139dEHOL FogowoMDY’, 569 odom,
ol Jo§9g3oLs(3 »30Mb0 35300l IMbsfowg™ 6Bl Jsdmbo@Ez0m™ gufiMsnz0L.

! Jakobs, Handlungsbegriff, 35 0.

2 Jakobs, Norm, 1. Aufl., ¢3. 83.

® ob. Merten, Kommunikation. Eine Begriffs- und Prozef3analyse, 1977, §3. 93 9; Meggle, Grundbegriffe der
Kommunikation, §3. 264 30.

* Watzlawicker al., Menschliche Kommunikation, g3. 56.

> ob. ibid.

56



Lolbemols LsdsGmsgro +

39L529005, O™ 05300 MO0YIBHwYE ToBIEHOdL Y5O 930, BoaMed dobgEoz35
590b9, ,,6 b®OL 359mbsh3980°, ,,0Zd9d0 ", ,,5 DO o33¢s “ s bbg. s Mol osz0b-
29R5¢m0 359mbs9z30l bsdysmdo @slys@o 3960 076985 456 530Ls, o3 99gbgds
94090900L (3690580 ¥l 0530mBLOLYME TgBobsl, Loddg dbmEm© HBgdmombodbrer
30639JdLEAL HMm©Oo F9gbgds, 56599 dobo Jdggdol bm®mds@omwo 3bgds dollisgg d6Mo-
ol B96J30Mmbome 369050 (090 MMAMOE 3MBOGHOMMO BMYso 3609396300l
©JIO035¢0)* @WMR0INOQ 396 0GI3L. b FgdsxsdgdersE Mo 3ZEs3d3 93M-
30960 ©0653039L 393w Mm. MMM 35930, 19bs3gEOmM3g g dsbrero
Lobbeol BsdsMDEOL MO39 (396G IMH0 B3MEWOL BEHABBMOYE SOF gL Jdg-
@900l b0 IMIPV3MYds 56 F9d8bos. MRO™ d9BHoE, OmJbobols 36905 sSOGGHMG 3o-
»Rdsbol LogMHMSTMMHOLM 253egbols bo3wgds IJmbg (o30L MMDBY JoM3zge bod
9dM3M9gd5Lmsb G990M9d0m) (369001 35M05(3055 S 053MBLOL (36905 30 39O EdYMHPOL
31939 BogmmETMEOOLM 93w gbol b53egds IJmbg (369008 FmG0Y0 35M0S(3095. 306
30 LoLbEIOL LMoL 56d56d0 4961339105, ToL 39619 Mbs gldmogl Lolidg-
dobm30L §d9900L dmdw3Mgdol 360369 Mds. F5Tslosdy, gMdsbmwo Lolberol Bs-
3OOl MgME0s, MBOM LM, ©MydsE035, Bs3dom bsbos 96 gsdmomBgzs 4sb-
153900605090 J0dHB0ZJMOOM. OEIOOm FMBOEPO bobs MBS, 5Td0EO-
900 ©33bMswo.

! Kutalia, Handlungslehre, 33. 144.

2 Jakobs: Schuld und Privention, §3. 32 9, Strafrecht AT,17/18 (Fn. 45).

3 580L 9OHMY39M5 396MbBMTogho ggya0s 9. §. IGH®OL LolbErol LedsMmMEIOL BsdmysEodgds. 053Md-
Lol 3mb398E0ss, HMIYWOoE 1535053 9F3MBL, HMA LETsOMoE ™Mb §35d3L Loddy. J393mbgEO Lsdsm-
906030 bo3gMOL ,,dBMOL® I3IMOLMBIODBYDS, 1930LMRWGOOL bt DY MLOROPBMIGBOL Lobotrygd-
@@ (Jakobs: Biirgerstrafrecht und Feindstrafrecht, 33. 88 0, 93; Terroristen als Personen im Recht?, ¢3. 837 @
Qs passim; Staatliche Strafe, a3. 43; Feindstrafrecht, 33. 292 und passim).853®59 9330 Mo dbo@oeboos. dBHgOL
305900 3mb396305 9339 B0 bobos 56039l MBgdgdl. sd0E™A Y3gMLMbooHgdol 60dMBsw gL
dBmobL 36900l GgMRg3s, GMES 96 0ymb, 25waqdoMos. ob. 3MoG03s Bung, Feindstrafrecht als Theorie der
Normgeltung und der Person, in: HRRS 2/2006, 33. 63 90 (,Feindstrafrecht” als ,,Angststrafrecht, 33. 64, 70
8); Greco, Uber das sogenannte Feindstrafrecht, in: GA 2006 (H. 2), a3. 96 89; Hassemer, Sicherheit durch
Strafrecht, in: HRRS 4/2006, §3. 138; Saliger, Feindstrafrecht: Kritisches oder totalitires Strafrechtskonzept?,
in: JZ 2006, 3. 756 00; Schiinemann, Die deutsche Strafrechtswissenschaft nach der Jahrtausendwende, in:
GA 2001, 93. 212; Hornle, Deskriptive und normative Dimensionen des Begriffs ,Feindstrafrecht®, in: GA
2/2006, 3. 80 89; Donini, Das Strafrecht und der ,Feind®, in: Rechtsgeschichte und Rechtsgeschehen — Kleine
Schriften, ¢. 11, 2007; Crespo, Das ,Feindstrafrecht® darf nicht sein! Zur Unzuldssigkeitdes sogenannten , Feind-
strafrechts“ und dem Gedanken der Sicherheit unter besonderer Beriicksichtigung der wissenschaftlichen Dis-
kussion und Tendenzen in Spanien, in: ZIS 9/2006, §3. 413 99 (,Feindstrafrecht® als , Taterstrafrecht®, ¢3.
420 0); Malek, Feindstrafrecht — Einige Anmerkungen zur Arbeitsgruppe ,Feindstrafrecht — Ein Gespenst geht
um im Rechtsstaat” auf dem 30. Strafverteidigertag 2006, in: HRRS 8-9/2006, a3. 316 99; Sinn, Moderne Ver-
brechensverfolgung — auf dem Weg zu einem Feindstrafrecht?, in: ZIS 3/2006, g3. 107 990; Sauer, Das Straf-
recht und die Feinde der offenen Gesellschaft, in: Neue Juristische Wochenschrift 24/2005, a3. 1703 90; Hamm,
Feindstrafrecht — Biirgerstrafrecht — Feindstrafrecht, in: Neue Lust auf Strafen. Schriftenreihe des Instituts fiir
Konfliktforschung, . 27, 2005, ¢3. 105 90; Th. Uwer (Hrsg.), Bitte bewahren Sie Ruhe.Leben im Feindrechts-

57



Criminal Law +

I1I

38900900l BMbdE0mbsgry®o dmdmgzmgds

1. §9900gd0L 0bEgM3gmlimbscnrmmo 3bgds

5. 0639M3gMHLMbsEMOH@BOL 3MrMYMmgLos

HMPMOE 5MLBMOIL SOBYOMOL ODMEOMHGOMEISE 5©VJOIWO YREGOJIO 5b BrMZsEgMm-
0900, 565990 FBMEME o0 MOMNO0YOHN0JOMPIIMI0Idgdol FOHowdo, 0bY3Y
56 5MLgdMBOL IME)IME0 MBWYGOGOOMS S IMZ5gMdJI0M %3vAbgdIOo BsdsMm-
9061030 39MBMbIEMOHMDS, HrRYMEME SBYD0, 5M5FJO YM3ILO MBENGOS 01Y) YM3JLO
B350 res Fglsdenm dm3z5egMmds 9950090l 063)M39OLMBsMEGMBLL. bobsdgs
59 390056:0@5© L3sOMGIM0Z M35 MobgE35L F0394s35Mm, 5Ol G90a0: 8B 56
U988 396b2bscret285 069939 L2bSer oMol Jomds. wIREGdJOOLS S BMZOWY-
0900l 5MLSEHO LOTIOMWYOM030 MOPOYOHNMIOL LdogdE0s s oo JogEgds 53
035¢b5H0gMH0b, MHobsMgl gmzwols, dzsaMs@ 0bHHH39HLEbSCrIt Ha309650 (ot~
dMoq9bL.

F90056035© L3N g0MH03 LOHYoLmsb B0doMmgdsdo Logdg 0o3MMMWSE gbgds
dbmEm© 1316Jd30MmbseMMI 9G¥ E LogMmm LOSML, 9. 0. JoBDMYsIdS SO
bmGmE0gw©gds (009653 bsfowmd®mog) bgys@o306090mwo 0b@gmdgmlimbowrwm®mmdols
36900l botrxbg: 9mddgo 96 LEowgds 0bGHIH3GOLMBICMGMIOL BocREgOL 56
dbmeme 3590b, Hmgbsg dolbo J3g3s Bm®mdol dglodsdolos («983wgdol gsbbm®mEog-
995, dM35¢gMdol guMrmergds), 56539 00539 Im 399 EMdLMsD §35d3L boddg bmm-
35300 35Hd0wqdol 8900b3935803. dbY, o 0mMs®, I0b3396G0 96 BHMZ9dL
LoLbEEOLLETIONEIIM030 MOMOJONMOOL FoMAWGOL ASBLMO 09 GOMEO LK -
0 J3930L doE0m, 5539 LHMMgE obsaMIMBL Tob, M5 EOMLSE bm®IOL oMM39-
30Lm30L 35Bvbl 5390L. sd0EHMTo3 06EIMO3GOLMBIWMOHMBOL FotrEMm©b ,,mdogdEo-
393090006, ,250MmboEMEgdgOMIL* 56 ,,g99M3w067090mM6“ Loddg 396 339969ds, 6ro-
99 99900905, 399356035 BsFIMMNYGOMOZ0 YoRIO0M, 0O(HIH39YHLIbSCP BB 3o~
309b05s. ©505653 Boddg gbgds LBoBsOMYIM0Z MOPOIOHNMIL “MAMOE 0bEgMsd-
GOSL BMYSO, 3963056905 LobgHgs, 046935 gl ImEY9doLs M 333 g mdol 9g-

staat, Schriftenreihe der Strafverteidigervereinigungen, 1. Aufl., 2006; Gonzdlez Cussac, ,Feindstrafrecht®, Die
Wiedergeburt des autoritiren Denkens im Schofie des Rechtsstaates, in: Rechtsgeschichte und Rechtsgeschehen
— Kleine Schriften, ¢. 15, 2007; Kutalia, ,Feindstrafrecht” — Naturzustand vs. Rechtsbeziehung?, 2007.

58



Lolbemols LsdsGmsgro +

dmbgn3590. 06¢3)9M39MLMBbsIMHMds [oMmBmMmaz3090s MMM 3m33wgdlm®o 3MmEg-
bo s §99w09d00m FbMmEm© M0d96EH™MEO© 30 9O 250TM0(3905, 9G9I SO0
5936 Aol L30E30R03O 39bgMOMGOILS S IHY39EG) 959G BYOL Mog0LLZY ABYMIM-
05 M05J0.

9. LOLbEEOLLSTIOMEGIM0Z30 MOMOYINDMIOL MSBEOWYEPMDS

904G J393000 LOoLbEPOLLYTSOMWIOMHOZ0 VOPOIONMDS O3 Y5CPOdWLIBSs S
o0 UGoem@©98s. o 0fjygds 06030005 30056100 FM351gMdgd0L J0d>OMMNZ300, MHMI-
9003 9o MMO0GOHNMOOL 1¥1009dBHNOSE 994o0d0dIOL s MY IJdS “fY39EO©
Lolix 9ol 259myqbgdom sbsdserols 99dmbgglsdos. Lobberol LsdsMmErol 3Mm3g-
Lo 5 Bobix g OO GO0MO BOTIMMIO 56 GOV LBEBHOIPOIEIMOO (PP ToEHJM0S-
960 LOLLEOL LEFSONEEOL BYyTgbEME LBgMHMIOL TmMOL, HMIgEo3 FIBbMOE0gWwg-
O 35gBH999 O SOBOMEGdNo LY g0l F9damd G903 gdMs 50dMa39R0bs.
1b399235M9 OMI 300350, LEbX GOl F9RIMEIOS O SVLBOVIAGdS 30 56 3ymaL o@g-
050 MOLSTIONYGOOM0Z V)ODOJOHNMBOL, 50539 53 396583690 ML IMEEo:
Logdg gbgds LolbeoblEFIOMNEGOMH0Z30 MOMDOJMNMIOL bs39MM 300T3gJlOMSL.

5650590 30, M3 396513690 MOPO0IOM 3538060l Fggbgds, HoMmBMIMAL s6rs dbm-
wmE B39E0R03M6M IM35wgMdJOL, gbg 0go, 35U IbmwmE 0bEIMsd300L Tglodegd-
WMdsMs 3608369wm3bs0 99306090 IMEMEEMdSTEY 5O 80394350, 56539 ob
5360939 B39E0R03MM MBGIGOLSE FoMMTMIL s U 5dog 30 oGNS MOO
LolbEoL LHTsONEOL BLOdMEBHYDY, MMbEsE LElx IOl FgRsMPIOOL3MHOBE03Ms To-
29wombg LL3Z-ob § 46-9 dobg30m (BO). BTl (36905, 53835090, MM039 do-
G99 51399@do 990dEgds m305HDMMM OMYMOG FoBYH0SCMOLTIMMGOIM0Z0 V)M~
009OHDHMOOL gobMmIMdEMdOL 9egdgbEo. F)03560EH® LBOTSOMNWIIMOZ0 IZIEOMS-
bg30L 3960L39d3H03096 5351 Jgdmbggzomo 396 303066930: gEod@Hgool obs-
306Mds MW HgM0Q05 S ©IW063396E0 A9BbMOEF0gWgdMEo J3930L 490m 3v)-
6906030 3aMI5MgMdOL Tgbodsdols© IM35¢gMdOL sMIJMbgE s d96d9H030 JdM-
3569md0L JqLodsdoldE 3 gdME 396 IMOSHMYDS. 1939 5O MBS Fog35MmML 0do-
39 3965¢9g0HgdoL MmEbsg MBOM LYdEOEWWMEOTs Fodmzw0b9dsd, M OMLYE J3Ls-
65 9mgddg0 565 Fbmemo 063HgOLwd09dEIMI® 3MPOMGOME? FMZoGMBSL FemdL,
LoLbEPOLLOASOMEGIMO0Z5® SML 3sLwYbo, M99 0l 08539 MBEGdSLSE FgodEgds

59



Criminal Law +

REMIOIL (033 99999 MG »196O" BEMdEIL)!. sbg, FoQOWOMs, Jb 90339300
0B9BL 053l LOLX GEPOLORSD AOMOZ30LBGBOL LOdMEHYGDY: oL, M3 o, 307d35m, ym-

390 9hgsegdeol YgEgdsl, 39fgoegdsbg 1sco gobogbsmb, Lagrdzwe@ 9wg-
05, Bb3560950 3903 29560356 3JdMs.

2. 439900l 0bEHMH3gMLMbsEMmo 36905 Gmym®s Jdgwgdol gmbgombswrmo 3690

0¥) 1RO 00’ ©935330MOM, 50FMZIRI6M FMH35MLSE, 39MIM, 0Tsl, HMJ
LoLbEEOLLOTSONGIM030 YYOMOIOPMBOL FobYMAMBIOMDS M530L Bomoggl LMy
15O IIM030 MOMMNOIONMO0EID, OHMAMOG 0bEJMJ300056, 00gdL. 0bEgMogao-
ol bdogdEOL M30L9d5d0 0bEHIM39MLMbEIMEMms© FmddgEgdgb Sg@msemMo Ji3930L
OamO3 Hob o Bobymgddo, obg d98™asz. MFobscgl ymzgwobs, 0b@ghadios 56
80900bsM9Mm3L 00 BsOMBMYdL Jomds, LooE 9930000 MYogE00L odMF3935 brgds. mwa-
3o0S 2563L5sDBPZMI0 A5BLL3390s 0fygds 9GS Mgod3ool Fodmfizg30m, Mg d93-
(o RO O35 BHZsMBILMID §35J3L Loddg. LBd0gdGHOLORsD Mbos Fmgwrm©bgb,
603 ol be®3d>EH0o dmem©obol gofidoowgdols d90mbggzsdo Lobbeoblsdstogd-
603 01959d305L 8mgeol. sd I mEobol dmem©obols 0gbm®momgds @s 56> Fbmeme
B30l ©9H53290609ds LdgbL Mgod00L 29dmf)3935L Jdg9gdol 3bgdolmzol Mgwg356-

&6 3609369 MdL: 90050095 B9b9300265¢7 G0 3:mbi39BE00L LOdGMEYY.

3. aliRIMBOL JRIIYEILYMRBS

5g boddg 96 gbgds BoEMLMBOIMHO Lsfyoligdol BsOMZsL 96 o8MEOOEHILL - ymzgwo
3936096905 BOEMLR0SS -, 3M5TJ© V) LI SMBOL 89989y Rs J09JO0L
36990Lm30L 936083690, 35306 3538060 BMEMTOL EIMP3939Ls S Ll gl FmGOl dvy-
59 dbmerm (dobs go0gasbo, H8obwow MEH0woEsMHMwwo 0d693Ms, LabgeEmdG,
Lobixgero F930500@5© 39969300bs¢rwE FolidBHods 3903 3990 JOM%. IlXSOM-
05, 59009650, 06EgMsJ30MbolEBMwO MMH09bEH0MdOL bodMds FoMBma30yq0s, BrT-
Womd3 bm®MBods 063MmO3MOH0MdME0. LK IPMOOL om35¢olobgds sG0L ols dmgs-
OO, MMIomsi Lolbeols LsdsGmowdo bm@Mdol dglcrmergds bmGmE0gwgds.

1 58539 ©@MML, 53¢MbmB0MO®BOLS s 0BEHIOLIB0IIGHMOMBOL YYOMOYINMT0TsGMYdBY ob. Avrigeany,
Qobob. 65dMMd0, a3. 110 3.

2 580L Ls3oEOL3oOM JoBsOMMgdS: Zoll, Rechtsnorm und Strafvorschrift, in: FS C. Roxin, ¢3. 94 3; saMgom-
39 Stratenwerth, Strafrecht AT I, 4. Aufl., 33. 4 90.

60



Lolbemols LsdsGmsgro +

536350 d90degds 0ymb 9MHmo s 02039 J3939 9653500 Bm®Mds@omwo Lobdg-
dom, dbmerm@ oo EILXSMd0™ 30 F9303YMdm, MM LoLbEPOLLHTIMMGOMOZ50

3603369 m3560L bgzgH™do 3089Mmx3g000). LOLLEPOLLHAIMMNWIIMOZIE 530>l 1)
dmmbM3b0LLHMO3 LK IO ghHmgds. ImEm©obols s M mobol dmenm-
©0bol 06GIOBIOIBEHIEMDS, 1308 dBEOOZ, 06FHIMOJ300L 930 gdgero Hobsdotm-
055. 53oL QoMm3z5olobgdws LogmEg dbMmEME 335HP0LTIOMNWIdM0Z30 0bLEEY)-
396¢>w0Hgd9d0Lmz0lL  MRds:  Fogo0mo@, bm®AOL ©Idwg3geo  MEMEObOHMdS,
MO 3 9gMoEbzol 356009M0, MOMIEME, 39@SBAMMNEYdMH030 SBLEMI30505 0469~
dMS QO MMM MOOL 30O GO0 Jgbgd0Lsl, MMM LY, WY gd)-
o poena forensis 3938560@s@ LsdsMmmEgdM035 0lg39 39M5BIOL A5FMbSES3, M-
20O 3 9306GHwsEGo poena naturalis m®msgg d93mdol 390mbgggzsdo.

0. 365950 B3 LsIsMNEGIM0Z30 bEMBdOL dMOMESE §35dmygbgds

0639M390LMbsMEOMdS 2obogm 3mb3MgE o 909500, Losi B3o30R03MMs© Lob-
barollsdsMmmEGdMH030 30050, Foacosd 3053 03000 1B39E0BOEOMJOOL LIMH30w0
56 59md65390L, 39M0dF9l doLBYMGO0S. IGO0 96O AOBWS3M 63 0bEO30OL s
53 306036900l 9OGHIRBJEO (LB3935M5 BT 0gmb, ymzgwo 0boz0o0 6 ymzgwo
30636905 99dwgd©s IE06330609d5L), 5539 LolbeoblLTsMMEGdMHOZ30 YOO~
96O0M30L 1Bd0gdEHOoLs. BMEME 5T MZoLEBOOLOM Tgodegds 30LsdMM™ Lolb-
0b LMo 0bEHYMJ30MboLEH O FoLTEHS0GdOL OLZMOLOWE s LMD do-
dmygbgdsbg. s 890929003 bgwdolsfzmds sbeoms. Mg bem®dol Jgumliodsdmdsls
3mbgaL, 5358 300 bMEMTol FgLsdsdmds L3xE0R03MMS© LOLbEOLLASMMEIGOMO-
390 9M3LMEIL oIMY339L!, gobLH35390000 LK SMBOL YA GOIYMBOLOYSH,
d9go3 653l LolbEOLLYTIOCWGOMHO30 MOPOJMNMIOL YobyMdmdsw dod-
©065MHgMASL MgMmgOL. LY SEMBST0, SF0BES 339¢5, JEJOIMHJMBL 0bEHYMOJ300LS
@5 3963Mm3dMdsMdOL Loghmm 360d36gcro. bmm 599sb 25dmdobsdyg, Jdggdol
3690030l Mgg356¢ M0 MZeLsBOOLOMm, LOLbEPOLLHTIOMNWIOMHOZ30 MOPOYM-
0Mdd 56 3OBYOMDOL 563 TGOS MLHTIMNGOMH030 MODOYOHNMIOL 39ML3gJE0-
300056 ante factum, G390 MYOPOYONMDdS3 §99EI0000 F90dWGIMES IO GI-
04y, S O3 3OMEILYISIOHO YYOHM0YGOHDNMOOL 39ML39dGH030sbpost factum, HmIgero
MOM0GOHNMISG J39g000 F90dgdMm©s YMBorogm 0bozoo®mgdwo, 5Msd9© MmgmM;
5(99605¢PBlSI5GH0IE98(H030 1H009HIMB0L Dgso 35636385 Bs. w9fjobstgls

1 253003500Lfobmm 4oBlibzsggds 6ol @oL3MBOE0wH 39MH3sbwE s 6m@IoL 33w qJumE JoGorrye
369090L dmeob.

61



Criminal Law +

4m3ols, S30m 03390995 o, OMmI sbsdsryemo Homdmoaqbl bsds®orengdtozo bom-
80b B0 Hs@© 359996905L, Ha89cm0pi bsdstooengdmoz bomsl s6 s8cafnmszl. Lbgs-
335605 35bbo J89gdsbY 3903 09bgdMS FBITog0LsET0 35E030L3ITOL QoTMD-
b53H39w0 Lsbxgaro 3939wolgeo 3539000, 5539 d0dz9wo 360939630s.

3. 99900900l LoLbErolLsTsOMEGdH0Z30 baMolbo

J89©09%0L 06@gm3gelmbocm®o 369ds bobygerol 3698509 3oproocro J09gd0l
369655, 50096 M 5d305 M95d305L 96 0f393L, 06FGHIMSJ30L SO 56 3Jmbos.
5659590l (36909, 590l dobgz0m, 0b63HYMOJ30MboLEH I MYEg356¢ O Dgbodl

396 50093l 35653, Lsbsd 5g@moe Mo 3939 LELXJEBY LobgardfForml MHgaMEsE30M®
MRgd5dMBOEdSL 56 553dbgdl, 9. 0. Losg Lolbwol LsdsGmswo MiMbdome

50dmBbgds bmdg 49bLsbowggwo 54300l FoTsMm. 565 DT> Mo FEYOSMIGMOL
0530L0 5OLom LOLLEALLHTIOCWIOMO30 MOPOYONMIOL JoMds, 9MSTJP 5J30d, Bre-
d9wo@a 396 50H93L J9ggdol LM gmbdombocMe M9gwg356@EWE boGoLbL. 3
393900L dods, 300d35m, BwY6J30MbsMEMO g@SLEHIVOMOMBOL MZoLIBOOLOM,
M3 3OO 5MLYdIMOL (369008 3MmbLEOEM30MM Bodbs s sOF MIsODEMdS. Sy,
35250mM1©, ©J3GHOGHOL 06009860F B0 3MbLAEHOEGHMEO0L 1-0 5dBsEOL 46-9 dMbeols
/ Blg-0b 36-9 356530530l (3x36) dqLodsdolo Tgloderms goMmgasbs bgo@mowrmmo
BIOMOIL HMYMOF MM MOOL, 0lg dMHIEXIMEXMIOL MZOELIBOOLOM,? FogMsa Ol
5659590l 393H9MoMJomo LobGHgIob BoMYgddo MO390 sOE gHo BOTsBL 6
A™390L bgabegdgl. bgoazsMms G®Mmd 3md3sm, Jdggdol 3bgdolbmgzgol we-
009OHDMOOL 356300569055 085696EMM0. gMmo Jgbgz0m, 4y39wsby (3539 3oobgs,
HMIgo3 99§90 ©bs3smeEols s Lsbxgmob (36gdsms 3396M9bEGHMEIMdOL MOMdS-
B9 990d9ds 259mB0bsMGMdEL, 5699 BOL MBS HoMmdMmogbgl Lobberols Lodstro-

ol 06@gmsdaombol@Ge 3MMMm3580 dMOEgMwo J393d, MMIgEbsg Lolxgwol
390mIMO(3b39wOo A96M8MYdOL doEr0 Mgod30 56 Bmbgal, 3MG0bE03Mws© MoGMGO-

305: dMOWgMo 3939, MMIgEdsg LOlX o 56 g8mofj305, sGOL Jdggds 64y
565850 (Fbmwm) HMamOE 359mbs3erolo s 6oL 0doGmad, MHMA Tobs, HMYME3

PaLo, Lobxgeo dmbigal.

1565 Md@o@m@ Fobotg06Eg0ed30mbBoLEHMMI® 393989 ¥, HMAMME 535L, BSZIT0MOE, 05~
3MOLmsb Handlungsbegriff, 33. 44 5J3L 50030000, H5¢96 LoLbbEOL LoadsM Moo ymggar dMobg o6 Og-
920600b.

2 Bloy, Die dogmatische Bedeutung der StrafausschliefRungs- und Strafaufhebungsgriinde, 1976, 3. 73.

3 Kutalia, Das heterarchische Verbrechenssystem, 33. 30.

62



obyy - 2018 - X

R560FSIROL 303 IHOAINIR(O LOLBIZS

I
0©IMEMY0vIMHO 390 EH035¢0Bdo

d9 LOLBLEEOL LSOOl BMYS BIHoEL s Fom FMMOL BTl LoliEgdol M-
396 39098390Mm©0: ®LY-b Loergdgom 3MOLOL BoMEgddo («13M9bgerods), Lssg o0
OMOLMZ0L MBOEF0SNOHO OO 39ME035¢0BA0 0Lz IdMPS s LY0S-b byg-
30bsM9dby  (3599M9c0d9), L3 3MHOMMOEIGHIWO 2obboz0l Logsbl gq®mdsbmero
390303500bdo {omBmopqbs. HMLMmsb, MMammE SLgmmsb, 30639 3mbizgs-
305, 9OMo0d, 30609 G150 5J3L BogMoM, 5®5dgE MMligmOLlmM30L MogldMbagMwo
9O0Md 1B39E0BOIYOO 0PIMEMA00BsS FTMIObIGMY.! Im3wgE Bsggdomo 53 Lob-
G9gdobs s Fobo 939999900l SMLL, OHMIJoE 0 L3 ME3L IS FmddgEIdL,
d9Lsderms 0bgM30MEs©, dgladerms bgemgbm®ms - gl Hobsdgdstg mgds@ozol
FMogdo mdbodgzbgwms.

365350l (36900L doMOMo© 95969 Boffoergds ImEgdmer dgdmbggzsdo o-
65350l 899500396 MmdsLmMsb gOHmo, MHMIgEoE dmo3s3L dGs?, (oMdmpygbo-
@05 F5ONEH0bs50BIRMds s (§89qd0L) LoBMYSMIIM0Z0 LET0TOMYdS. FogMsd
9 9356583690 333Mbg6EHO BBMEPM© 083055 9dMOEOBIdMPS T9doYgbErMdOL
B9 GO0IB, BM3Mgbs 30 Jol Mmd0gMJEHME Tbscgdo® oym ImmMogLYdYO!.

! ob. 530b LE3oMOL30MOME JOEIMEIMAOMYPOMWO Lsdg3boghm MY3mIgbrszos HGMLgML s Tsbmsb ge-
05 Logds0039wmbsg 3060dow®o LsdsMmEol bsbom L.-G. Kutalia, Lagma, 100 volumes, Jubilee Edition
of Legal Scientific Works of Prof. Lasha-Giorgi Kutalia, EASPH Mary, Georgia, 2018, ¢. XLVIL

2 A. H. Papor, CyGpekTuBHAs CTOpOHA U KBanudukarus npecrymienwnit, M., 2001.

3 00gebsE, 35390005, 65350l LrdogdEoL (369053 3969301093690Mms. ob. LvydogdE0o oxga-
69090 Lolbeol LMWL 3OHMdEGTsE030L50d0 ([bocrbol] 3EMYd0 s o. 3.) oblaborggen LsdsGrm-
adMog HMgdo Mbamamol dogowom by Arndt Sinnet al. (Hg.), Grenzen der Vorverlagerung in einem Tat-
strafrecht, in: ZEIS, 2011, ¢. 1, a3. 118 339 o> passim.

63


https://www.twirpx.com/file/1173940/

Criminal Law +

5303™md 965350l gl LobiEgds MmMbodbos. ™ go30m35¢0lobgdm, BT AsbLS-
bogqwo dmEgmwo 09Msmdoreos, 08mo30m39 Bbgds 3o0mbgs, ) M5 Mbs FoM-
9m30006mm 5323500 LEMJEHIO0MIOOL 306039HYsOMO: MJMO0S, 365dGH03S 007
0©JMMY05 B3g30RB03MM0 F9EI0IMHOPOMEO MJGHMOBOL Lobom. BsQ5e0MH, LOL-
berol Lsdsmmol 1w9dgdgdyo 3Mobiodol cogitationis poenam nemo patitur -
dm ,0650" 5xBPIMMNYMBOL 30HMBJOTO MMM bs350Mbsbg30 396 0dbgds.
dom ROM 396 06905 3659EGH03MW5©, MoY0 Sbgm LML LobbEoLLsTsMCYd-
0350 56M3 LLbxgwo s O3 360939630 o VMboldogdgdo dmbiEg3l, LEbYW MO,
00539 30590l BoMAWgddoE. F5dobosdy, 9 BEGHMWIGHEOOL J3539Mbgo bbb
d93l s, 53 IbM03, IBMWME dMWOLY S FoMCWF0bS5VIPYYMOOL MOM3g S139Jd-
do (350bobos §0obssBgamdmo30 MMHMOIOHMNMdS MHMEOS 3MMIWYTsEIO0, 565090
0565065 9439 IMH05 FoONEH0bs508EIRMBIVBMIB BSOS s Jdggdol LyBm-
3909060030 L5FoIOMGIOL J0FMMYdS. IBOZ MO LoLEYIGDdOEIL LMY MYdMO-
30 L5A0IOMYdOL 3693, Lbgsms nGmOL, 30yMMHOMmYdEs FgMdsbren Lolberol Lsds-
0530 5 EEILSE BoFOOMIIL 53LEHMOME LoLbbEEOL LsTsMMITo? (Mo3 Tggbgds
5996039 ©MdGHMobL, 0d gb Mm©omYs639 5gLB0MTsE MO dMTgbEH0s* LEFMLOTIMMNEGM
dob30wgd00°), Mmd3 bbgsaz5cm0 G0bssOLMdMO30 S LOLEYIIBH0INMO IGZOONIOM.
5d 30, LEMEo LogbsEOLM3oL, Logdg 239d3L 90y 30MMYOLMSD: SO 593
dsG0erfobssdwg3m080L 36980l Jstg0b5¢70bgdsb, gromol IbM03g, s s bmgsmys-
030 bsdodm900l (369859 3905¢»0M9850, 9mMgl IBG0Z. GMYMOE (36MdOE0s, Lovy-
05605 0YMEMA05DY, HMIJX0E VOSE /96 BN JOOIMES BoToMMEIOL FBgbm-
d9bL. 300MHgLO LETSONEIOMH030 60300 HBIOL o3¢ olfobgdom, sbsTomEols
mMb0dbs (3690500 LOLEBHYISE 033907909, 5290WGdS3 O BMOTICMOEOMYO 3OO )6~
009OHDHMBYO03, B33 0530L dN056MdIT0 b399356M50 MYMOOMWHESE O 3M5JG0-
3DWOQI3 JHOZ00.

090l 80 93 9BHBGHMO 0MLEHMSE300L, MM BBZsR35M5© 5 MOBIRGHBMG0BO (369-
d0L 09M5MJ0MEMIOL B39 MW oM 33939105, BTsmeEols F985009beMm-

' B. H. Kyzapashes, O6beKTHBHas cTOpoHa mpectyiutenus, M., 1960; A. A. Ilnonrrkosckui, Kypc coBeTcko-
ro yrosnoBHoro npasa: [Ipectynnenue. B 6-tu romax: Yacts ob6mas. Tom 2, M., 1970.

2 0L sbys OfmEgds, IbrErmE MM 5085630, B39m@YdMOg, LoBMYIMGBMOZ0 LEJOIOMYDdS S oG fo-
B5000gamdss BogmeEolibdgzo wgaoliers@ow® Lobsdw30w) B YMEBMBOMm, Mg (39¢3g Lsgombos.

3 Helmut Fuchs, Ingeborg Zerbes, Strafrecht, Allgemeiner Teil I, Grundlagen und die Lehre von der Straftat,
10. Aufl., Wien, 2018.

4 R. Perkins, Criminal Law, N.Y., 1969, 33. 9. ob. 51939 3003505&030LEWe sL3gd¢9gddo YromoBHoe 3a-
KOHOZIaTeIbCTBO 3apybexxusix crpaH / Iloa. pex. . /. Kosouxwmma, M., 2001.

> People v. McAdams, 299 N.Y.S. 603 (1937), in: Bassiouni M. Cherif, Substantive criminal law, Springfield,
1978, 3. 75.

64


https://www.twirpx.com/file/298385/
https://www.twirpx.com/file/1315784/
https://www.twirpx.com/file/1315784/

Lolbemols LsdsGmsgro +

B0 5 FoMMNEH0bs50IYMOIOL MMH0GMHMDS FoMTmoyqbl, Mo EMMLSE gb 306~
39000 58 35651369 0LOYSD OFM30dsE BOLBEOLLLTSOMEGIM030 3slivgbol-
9390030l 9HI5IH 1LIFMIZWHE ASBOLOWGdS!. MsbsTgEMM39 IEAMI>MGMIO,
By d9000b3935d0 1339 965850l 9350096 ™mdOL (36905, LogMHNM, LIsMIOYMGY?,
0l939 O3 LsHDMYPIMGOMH030 LdoIMOMYOOL 369ds%. MMI3 MBOEFOSWMOHO M-
GM0bs 96 dmddgo Hlmeo Lolberols LsdsMmerol 3mgdbo (1996) ©93565L369w
36905l 56 MsOIYMBL* - M3 Jggbgds 306039, ob 1356MmbIYdM (36905 s63 BsbsdY
4mgzoEs - @, 15308 IbG03Z, BsOHMEobos0dgMdLmb gMHmo© 3310353 Podm3ymals
dsb 36900L 3MBLEGHOGME0G Bodbs (g-14 FMberols I bsfoero), mMo sbogro 3mbLEO-
AME0OH0 60dbol IOMNZ00, dMICGMEXMBOBS S LR IOMOOVS.> 53539 MM, 4o-
053Mbgdwo Imdm3mgdol 0sbsbdo©, 396G H 608bgds 3063900 MO Yobobo-
905, ©53900¥) 65F>Mol (36905 500ddgds MMYMGOE B5BHIMH0I G -BMEMTIYMISO
296LsBOzEMWOo: («fobwgdMM) Jo@gMH0swwH Bodsbdo ogmeErolbdgds Lobmysm-
906030 1530dMMGdS, BMMToOHTO - BsONEHobs50TIYMDS. FOMOMOPO 3M0EHIO0V)-
do, MHM3goE, GHMIOE0VI0 MZSXLIBOOLOm, Jd9GdL LobBMYIMYdIM035 Lo-
900500 49bL5BOZM3LE, LEBOIBMMIOL botrIOLBY.” oblsbowgzgE0 MZsErMIbgE30L do-
b930m, J090q05 990dgds 0gml JoMmElsfobssmdgam, doasd ,,0;30609 360d3bg-
@O0l 25dm“ 56 FoMIMogbgl LEBMYsMYPOMOZ LodoIMMGdSL (B. 5. Fgberols 1T
Bsfoero) s, 59M09, 56 FoMImMoygbgl obsdsaml. s3sbmsbsgyg, 300 Lobmys-
©M9860030 L5FoIOMGIOL boerolbols glodsdols HoeTmgdL sG> FbMmEME BTsv)em-
05 d0MOMSO FM5305 Loddodol Jobg30m 9653, Fogooms, LolbOLLETsGMM-
906030 IMM3930L FOMOMIO OGIMIBE30MGdS 50B0BOLEHMIEF0YLSTIONEYD-
030L59968, 56599 00530MOMMEs, LL3-Go FoMmBmygbowo m3zswmsbgazol Lado-

L babixgerol 6gdobodo A. H. Yyyaes, llenu HakazaHUAB COBETCKOM yroaoBHoMipase, M., 1989; C. B. Ilo-
zyomHckas, llens yronosHoro Hakazanus, M., 1990.

2 A. Kosros, Ilousatue npectrymrenus, 2004.

3 C. [Nammn Ilonumanue npectymwrenus, 2000.

* ™05 MM-©0EJBH0INO0 3mb6393H0bs500bs©do H. B. Apremenxo u zp.; nog, pen. A. M. Yyua-
esa, H. A. HsiprxoBo#, YronosHoe mpaBo Poccun. O6uras vacts: yue6HuK, Pocros u//1, 2009.

> (3M0qd0m0 sbsewobo H. A. Iorraps, IlpecTynieHue U COCTaB MPeCTyIUIEHUA KaK ABJIEHUA U IOHA-
THA B YTOJIOBHOM IIpaBe: Bompocs! Teopuu u mpaBoTBOpuecTBa, BiragusocTok, 1997.

&, L5056 gdM030 1O 3gMOLaEdo Joggbgdro Bosbols s Bosbol doygbgdol LododMHmgdol® 3mddobo-
63000 3790boo 5dEGHeEn® 306¢)9Ju@do ob. dmgdmwo LobbEoblodsMHmNEGBM030 MRTBH0IOL Bersy-
0560 A. A. IImorTKOBCKHH, Y4eHYe 0 IIpecTyIJIeHHH 110 COBETCKOMY yTOJOBHOMY IIpaBy, M., 1961, o3. 29.

7 0b., 905Lm6339, LEBMYSOMGPH0Z0 LITOIOMGPOL ,bLOMOLS WS ,bIMOLLOL* WOFBHHIBEFOMIOOL MZS-
LsbG®oboo ITocrarnosrenne Bepxosroro Cyza P® ot 11 uroma 1999 r. Ne 40 «O mpakTuke HasHaYeHHUs Cy-
IaMU YTOJIOBHOTO HaKa3aHII».

& M3 5605 9O, Bmsh LaBMYsMYIMOZ0 LsdodMMYds Fbobowgds TbmEwmE OHMYMGE ©bs-
359900b 603560, Jom TGOl 0bgo 53GMOOGIGH 93GMOMNDE, HMYMOOE CLHIsbmz0s (0b. dolio bols-
&90s H. /. Jlypmaros, IlonsaTue mpectynnennus, M., 1948).

65


https://textbook.news/ugolovnoe-pravo-uch/ugolovnoe-pravo-rossii-obschaya-chast-uchebnik.html
https://textbook.news/ugolovnoe-pravo-uch/ugolovnoe-pravo-rossii-obschaya-chast-uchebnik.html

Criminal Law +

oL30OM, LBsBMPYMIOMH030 L5ToTOMYdOL bostolbo, domgm®moliz0b 36Mmdogo 0g-
boliols dobgz0m, bsbmgsm9biogs bsdod Jd9cogdsl gsers7060b dstorerlspobsser-
dgam@. 365009, LL3Z-o [oMmdMPIBOEO 3MBo0s 39MIZ3056 3O0EHOIL 396 vd-
0L (M9G™I Mbs 3039l LoLbbEPOL LETsMMIO GOHPNX IO H3OOWAb Jm-
©MOSL - AbMEM© 030FM™I, O™ JMMHMO0L (36900l dMmEYEOMHYOSL 396 SHgMbIdL?),
580@M8 93956513690 MZ5LEBEOOLBY F93BgM©I. 29635390000 A9MBbMwo M-
A®M0boLOASD, HMIgoE 530Mdodo ymzgurazs® SHBOL 5Jumal, AsMEs by3MmEMO]3
LoLbEOLLYTIOMGIMO30 530> MBOLS, 390dME, FY9OIWO BMYsO FoMI-
$0b5503gamdom, 8360900 3MNEGHOOL bMMIGOMIb T9mlodsdmdom, HYvy-
0 LobbEEol BsFoMMSE0 0EbMBL LOoLbEEOL LdsMNEOL BMMTSL S O 5OsMYOL Lob-
beollsdsOmmEgdmH03 5360d5¢035L. FoaMod 9353300 IM, g MOl Jmsoliogqdl blgbg-
0o 35@gm0osemIMo 60dbol blgbgdmw BmMIswre 603sbdo Qo053 Mds. 53
1396513690l LIAIOMOMGIMIO SOLEGHMOIIEBHIW MBS JMYdS. S gU T9INH393000MdS BI-
©05. 35MWLH0bs508gy™ 60dbsgl LobgedfonmgdMmogs dowmmgdgml, bobgwdfo-
0MJOM0350 MMHY60HBYIM LoBMYsMYd58d0. beaewm ) Lobgedfonm 833w gEmds-
4o 3063393195 396M5RBIOL 505MYGOL, MO LBMASMIOMH030 LododMMgdo-
bol, - 059900005, 060003000995¢ Mo AoBLEBOZOIE BoSBL Loxsm Moz gdol
R96Rgdd0, 0l BHMEIOEIOMWO LYW IFoGMs, Foasd 565 BOsOMEGIM030 569
565 0LgMO, OMYMEOHOF PobLDBLZMIOOLAGOO MbEs 0gmb. dm3wgE MM 300J35m, bem-
303?150 0bLHODI300205¢70Ds30s 56 36GOb UsdsG0r¢m98k030 0blbHOAX)30bser0-
B30s. 3560 5oLy, BLEBMYIMGdIM030 Bsd0IMOMYOOL (36905 o9 39db03ME LEHSdOEM-
OMBOLOE FM3Eg0I0s, 30650096 LoBMYPSMGdS 56 ML Fobmymagaro gMmgMEwo
@5 B3g305W M 89950900 Mdsms Fog0mBY ol dob YdgbEHJOL 396 s0dlsal.2

50L60365300, OMA MOLGIHMM0B0 LOLEYISEH03S MFIOPEMIOL (36905l 56 O3bMOL,
OMIgoE, 5308 dBO0Z, 15305MP FOEFWOP I 3JBHO0WMIE J9dM0Y)bgdmMmEs MgzM-

1 99BLsboEggmo 36980L5@30, HryMOE 3EMdOWOs, BgEsE Logmerolbdm, Bgdol sBEHOm, LEWEOsE Lo~
oM 0sbo 99600336900 3Jmbs Hmgogerl (0b. Ha9029¢0/(5Y909¢ 05709, Brdm3mYdS BsTsmwbg, Md.,
1969, a3. 37 9); 9JuBHMYB>XYHO F9BIOVEXMBdO® (FmEgdnyee dmdgbEdo ,,BHoMmsbooL* Asdmzeobgdsby)
1]. bexrapnsa, O mpecTtyIuleHuax u HakasaHuax, CII6., 1878, ag. 41 9; 36990L 35600b5¢®o M930%00 Log-
MH0boLS s B0sbob OBIMIBEMFOOL MZoelsBOOLO LMEOLEIYMMBOLY S VBEOZ0IEMMMBOL O-
39M9630HFdOL FOH0T0: FU9Hser0s, ¥, 33. 356 00.

2 58539 ML, J89©7d0L LEFoIOMGBOL gLobgd EOLZMLOSBY MB30MOGHILI®, MMIGELsE G bobos dbm-
MmO VLEHMIGHMo 89093900 LEI3L ™Mb, LBOgIEOL LEFoTMHMIOOL (369055 LsFOMdMMMEM (MMOYO-
Bogrw®o dobgowgdom bwyd0gdE0m sRwYdbgdmo Lolbeol bsdsMmEol FoMMIdEIMdIBY 0b. 03039
Arndr Sinnet al. (Hg.), Grenzen der Vorverlagerung in einem Tatstrafrecht, s.5., 33. 65 83), 396dm@ 30, M-
(30030l 3OHMdWYBoL0sb J0ds0r09d530 (0733 b30MbO LOLZs S PIIFYWs 305 F53000 MMM DY
399505, dGdO, passim).
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930509 MMM MYToGH03500!. MFMMNWMdIT0 085505 FMOsBEOYGOM©s b~
WMmE ©5 IbOEnE Md0gd@GMO0 J3935% 0055950 ©5 L3 ob, Mmymes Hqbo,
0M5¢0loob 250X b0 30BLEHOYJ3055. 580FGHMISE, 390G OGHMBIOMEo BsdsGm-
wgdM030 GHGM3©0(30900L MZswLsBMOLbom, s 3903 9JLOMEMYOMEMSE SbEbMUMm-
WMA0IM5© “YsONEMDS 65850l MOLIRGHOH05D LoLEGHIsdo 39OE IBITsv)-
ol 8995096¢Md5L o393 s 3963 FoLTo IMMOZLEYOMS. 396 IMO(3S3©S 0T-

©9650, ©599bss3 BTl 935 b ™mdsdo 0bGJM0MGdIMWO 0gm dEdO,

Lob. I A. Jlesugrus, Pycckue u 3anagHoeBponetickue yuénsie XIX u Havama XX BB. 06 yrOJIOBHOM 3aKOHE,
IIpeCTYIIJIEHUU U HaKasaHuH, Xpectromatusd, CII6., 2004, ¢3. 152 90: sby, dspowomo, C. 11 MokpuHCcKHH,
Haxazanue, ero nemu u nmpegnonoxenus, 4.1-3, M., 1902-1905, g3. 538: ,,0056505¢ol Loddodg gobobabe-
36905 565 FBMEME Mol M30LYd0Ms S Loddodom, 50599 658mJdgEMOL MBOJIEHMMO VOMYOMEg-
00053, OMIJLOEG 5goe0dIOL 565 LEMIYGOIE0, HMTGLE 0©0gdL 060300 BMMIOL SMM3930M, 5MS-
9900 ©M039300 2o9mf399w0 LsBMASMIPIMHOZ0 Bosbo* (0b. s53MgmN3g ILXSMIOLSTO, BMYMM3
5653590l 93500 2obdolbgeggdgwro bodbolsdo, A. A. Kmxmrernro, Hakasanie. Ero mondarie u
OTJINYie OTH APYIHMXb IIPAaBOOXPAHUTEIBHBIXD CPencTBs, IleTporpass, 1914, 3. 5, 8w®.: H. C. Taranness,
VYronosroe ynoxenie 22 mapra 1903 r., CII6., 1904, 93. 3), 3. 4. Hemupopckui, OCHOBHBIe Hadajua yTro-
nosHoTrO TpaBa, Opecca, 1917, 3. 158, 0d39. 23. 155 6535w olsdo, OMYMOG ,LSToMMNEIIMOZ5©
3o 06GHgMLOL 96 LEFsMHNWGdIMOZ30 Loyl bywymaolsdo; ob. 0dsg3EMMMEsE LobbEol bo-
056H000b bLmEFOMEWMA0OHO B3MEol 0bEHgM3gbzoolowdo @. 3. Peppu, Yronosuas comuonorus, 4. I-1I,
CII6., 1910-1912, Yacrs I, 33. 122, G030l dobgoz0mss »©9658509¢0 d0m@myow® @ Lobmysmgd-
603 B5JBHMOMS 3MIB060MHJIME0 9330350 bEHWOHMBS, 0439, 33- 70, ob. goblbgeggds, 0bogools s
LoBMYPSEMGBOL MYHMOIHNMIOL MZOWLsBOHOLOM, 5BHIZLEAMO (,9MOLEAMO) S 93MW3O0WO (Lo
AOMoLEANME) DT EMdgdL FmGmob. bbgs GbMog, asblobowgge 3063 gduEdo od@smeo mgsw-
LsBOobom, P. Tappo, CoBpeMeHHBIe 337a4u YyroyoBHOH penpeccuu, Kues, 1902, ¢3. 19 dobggom, ,qs-
65000 9GOl Fmggbs 565 BMOMIMEMA0HO, - gl 3GOL dmzwgbs §dobow bmposereymo bsbosoobs
(...)% o3 LEOYYEO MO30LMOZoEMBS; BITsMEOLsET0, MMAMEE3 malum in se-bodo, JI. E. Bragumw-
poB, YTOJIOBHBIH 3aKOHOJATENb KaK BOCIIMTATeNb Hapoza, M., 1903, ¢3. 108; 53539 0®mU, bLmgomemao-
M0 2139JBHOL 3M0E0IL oM 99009 bMIobseHBodwg by d0394s30q0: ,(©sbsdsmro) 0doGH™d 3o
96 046900 (1350 EMds), Hd ol Lsdodo 6 LaBosbms, 5539 0doE™A, HMB ol FoEobMss LygM™
3b™3M9d0L 356Mmbgd0sb* (697¢m0m@Mm30l ©SLLL. BsdOMT0, 943. 3); sOLYIOMSE 00539 Z0MIMGOILD
33993L Logdg 498mbgboco Gvlio 30:0T0bsEoLEOL (Hs856593200 MZoEMIHY35d03: ,IBITsEgdMH0Z0
J0990s, 93 IMmoEs3L 030l MdwsEMm MdOg]GHI© MBI L03gmgl, ToaMsd 56 sdmoffmEmgds
053000 3OO0 HBosbLs s LagMmbgdo, HMIgdOE B0TsMHMNE0s 53 LOZgMNOLEET0, 5M5TJE “YI30MSEY-
Lo AMAoMgmdl [obsswdgymdsdo, MmIgwlsg ob bobgwdfonmdo LsdsMmEWOl doEHMBMBLL wfiggL*
(©3bob. JOglEHMBo@0s, ibid.; 3OEW© Js8563930L LOLLEOLLLTSMMEGdMOZ0 3Mb3gn3300LsTo ob. do-
bo Kypc pycckoro yronosaoro npasa, CII6., 1874). s6s, ©05390006b3gd0 05 89250058 Bgdmdm@sboew mgoacn-
®9Hg39L, s LOLLEIOL LETSMMEWOL LoxSOMMBDS 5 M BLOEIB0S? Ob. sdEH oMo L3gdEHMO LsdsMm-
©@9OMO3BOMBMBONE Mo3m)Obd0 I @. lllepurenepny, Victopus dunocodpuu npasa, CII6., 1907.

* H U Hexmrozos, Yronosaoe mpaso, CII6., 1875, g3. 3 3.: «... 93sGO@Mds... 990dgds damdstgmd-
gL IBMEME A5M9Yb... Inddgdsdo. sHOIOOLS s IOGFTLOL bggOm Loboolol, 4mbgdols s wmyo-
30L LodMEYIL 396930736905 s 98 LBIMHMEID FooEEMIs Fgodwgds gobobogdmEIL 5O OMYMM3
MBSM0OEMBS, 505390 OHMYMM3 J89Yds, MMdgwog ghoboswdgagds wmyo3zol, bobwolobs s ymbgdol
396mbgdL». Logryeolbdms, MHmI o godmygbgdmwos Ggmdobo «Hempasza», 08539 6sdGmdol dg-3, dg-10
33- ©o passim - «Besmpasue». Ubgs 55dOMIGOOL MBMgglieadsdo (359, ¢rolhol o@dsblog . Jucr,
3apayn yronosroro mpasa, CII6., 1895, g3. 205 s passim) - 0bg3g MMAMOE 00565990MOM3g 2odsGMby-
00 9d3Mgdsdo - 30603900 GgMdobo 259moygbgds. (MB®™) BMLEBH0s, Mo 0dds Mbs, Igmey. , Un-
recht” LobsdE30 a0 SGOL 9GS ,LJTIMMNEMDS, 5599 )-Lo-BoMMMBDs. MMM BBL, JsMommwo
390L053 HMLMEO 350053006 IMIPOBIMYMBL.
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boem 396 3mmoglgdmEs (dob Mmdogd@Ene dbsegdo) 0dgbo, Msgbssl s-
65350l 9985 0bemds 56 80393 FsMmMF0bs5MBEIRMOIL. Mo 04ds Mbo,
MMM MOS BMQD FoMNE(Hobso0Bgamdol 9330350 9bEGHWE 3690553 IM0sBEMYDY,
953659, 095350 5F0LS, A5 0g 963 5T Q9GO0 9333000MIO0S MEILTY SOYOLVO.

0©IMEMA0MM0 3960GH035¢0bdo OHMI 390 3ol dob FJogMzg SV0SMYOIO
3539605 OLITSONWGOIM030 3690900l S 353HIFMM0JOOL 3OS0 35O~
Bom@wmdsl,! 0bg3g MMAMOE 9MORMOIE MOEbL  3MMEILWMIWMG? 3963 035¢obaL,
29L529005 (033000l BLOJMEMAOOHO IMEIE0o, MMIgElsi dm3gdreo bobdg-
35 99mHbMds?, 09MMJ0Io@ dMSWLS S FsMEH0bss0dEgMdsls FmGol 3603369-
©@m3560 Ws30609d0L FglodgdMmdsLog GHM390L° - ob SBLEMI30MgdMEI0s 530>~
30006 459306569 dMg5egMdOLssb). oM bdo® Jgdmbggzsdo boddg gbgds do-
65296 §0bo508gaMdMOMBLL. sUig, Fog50M, 0L 396 YHBOHNMBZIYMRL odsToMI0Ig-
09w 39M99MgdIMS  5QI339GIO RO GOL. 9930 gdg0  FMYYIOH0Jds, MMYME3
3560 (jobs508gMdoL godmdMoblgwo 2o6Mgdmgds, MMIgEoi LoBMYIMYOMOZ5©
LoboGRYdM 39395 JooBbg3s - M6dgmY), PodsGMbgdvIemo dmdw3Mgdol dobgozom,
»3900(39990 B0osbol 3m3396L0MGds bgds J3930L LadoMmOL30MM, LEBMYSIOMIIMO-

390 LoloMgdm F99gagd0m* -, BITsol 890500396 Mmdol BoMawgdl bzow-

@905 o, 599bs, 0033935 J89IOOL 99339 390339110 LEHBMPSIMYOMH030 Bodod-
(900L 300M09330. Mol533003905, 59 EOLMBIBLMOMOOL Y35 MdS sT>EHJOOD

2963560 3)gdsls 56 Lo FoMMdL.

5OLYIMOL M) 5GS IM 39O 3OHMBEYISEH03OL BoMYIGOT0 3M5ToEI0 L3360
99L5dgdMBS3? OSD, sOLYOMBL. BMEOTsOHO FBIMY: 330dOMD, ,LEDMYIMIOIMO-
3500 LoboMagdem® »bs Rsbs33e0al BH9M0boom ,L53sMmMEGdM0350 LabvMygderm®,
30650056 3m6309@ Mo J;3935 s dobo F9gaq00 d90dwgds 0gml LsDMYsMGOIMO-
390 bobotygdem (Foooms©, HBbIMdIM0350, §0003MS©, MJLOP0MmS®), JoaGoed

! B. C. Ilpoxopos, YromnoBHoe nmpaBo, O6mas yacts, M., 1969.

2 0b. 59950 93mdol o0 MOHO LoLbEOL LHFSOMEIOL 3HMEILLISWIHO MOZOLYIYOHIBGVO-
boscdo I Tremrennazse, CyneOHas IpakTUKA U YTOJIOBHBIH 3aK0H, T6mnucu, 1975.

8 B. H. Kyzpasges, O6uas Teopus KBarudukauuy mpecrywenuii, M., 1972.

4 b. C. Yrepckuii, Buna B coBeTrckoM yronoBHoM mpase, M., 1950; b. Xoprabymxern, Ilcuxonornyeckas
cTopoHa BUHEL, Tommucu, 1981, MmIgwdss - 30639wds - 30603060 g56DMmb30L BHMsogowmwo 36g-
00U §0bs503gaMmd»030 obssMlo 0bEgugd@drswwdo dmdgbEol 3Gommo@obgdom ©slidwos; 9gs-
69000 3mbGgJu@do H. B. Jlgcc, IIpobreMbl BUHBI MYTOJIOBHOM OTBETCTBEHHOCTH B COBPEMEHHBIX Gyp-
XyasHBIX Teopusx, Jlerunrpaz, 1947; 96. 9690390, »965990MM39 3M55B0ogw 30:080bs5¢obGms
99d03M9g0s dGBg @ JoLO 3M0GH03Y, LD FMM LETIOMIEO®, V., 1974, N°6; 9oaOMbOWGdMIOL
530L901Mgd9d0Lod0 B. I. Maxampuru, YTOJIOBHAS OTBETCTBEHHOCT 32 HEOCTOPOXHOCTH, M., 1957.

> 8. M. Yrpexermzse, lnaneKkTiuka OObeKTUBHOTO U CyOBeKTHBHOTO B Tpyfax 1. B. I]epererw; Yr.-mmpa-
BOBBIE McCiIemoBauusd, 1omnucu, 1987.
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56 0gmU BoFoOHNEGIMN035© LOLIMRJOEM S 30M0Jom. b3S LOEHY39000, LoBMYSM-
906035 BoloMYGO M, 08539 930w YdI0 IMYGH0gdOL dogowomby MMA 300435m,
Dmaxg® 04690 LHmGg Igmeg myol 0039655, GOL AsTME MIX MBS 3MDoE0-
ME@3s LOFIOMITS Bo3MMaM0, 30HOM s 9B Lobgwomzg 099@EHY39wmb.
5MLgd0mo FBMY: LOLMMZgE0s LOLbEEOL LOTIOMIWO REMIPIL LsdsEH0¢198(H00
bsbsa98¢rrdol 3029905096900 369dsL. sbg, 359 0Mo, 0355306 I0 O MBS~
390M™39 396Mmb3gdemdols dobgzom, 356mbm dgbsbrmmo 3gEbwlisbmmeo os-
(500 9MmygMH0gdMIwo ™o3sLbTs dm399)o 3985096 mdolmzol Lolbaroblss-
oMM 9d6M03 35LIboldygdMdIL 56 odMMHOEbIZL, g. 0. 59(30EJOII0 FMRIMHOJdOL-
0300 3060, 3b50s, 35LBL 56 5298, FogMsd 3gELLLILOMEO VMOl »bgdMSMZM
9965b30L0m30L 0lixgds. LOLIMYJIWMMBOL 3gB03E0g6EOL godmygbgdols Jgdmbggzsdo
dm3999wo bsm39%0 930s© F90dwgds 50dmoxkgblz®msl, 08539 - 9906Mmbgdo -
dobgbom, M5 J0BgBomsE BB bgerol 50gdol EOML ,,mdOHML boos* dm-
Mdgero. 046905 gl M30IMGBO  SY30GIWMBS MMHOZ] DINOOIO  JORIOOM,
oMM DBMIogmo Molzo 0y bgs, blgbgdmwo 3m9803096E0L 369ds M30095dMm0-
65695 3565890M™39 Lobberol LsdsGMEIOL b3gE30B03WMO 3969306.

QBMEML, G5 EOMLYE 1obglo 3mbEH0bIbEHMMO LsdsGmowo - sit venia verbo -
b2 090l LdEGHO0W OO LEOEOMEMYOYOHO O BOMLBMR0YYOHO 60Iblgdom, mO-
om0 My030Ls S LM(305OHO BLOJMEMAO0L IOMZ0MS M) A5TMOOEHI0M,
BBq0s sb5dsmeols (36905, HMIgEoE mOOMEY 3OMEILYISE ©YEHIWDY IYMH©-
Bmdom oEgMH@dL LogMEgls s MMA0: B0 ,LElEFsMME ML dogH Lobb-
0ol BSFSOMEOL 356MbBOL FoEgM0semE 6 (7 — ¢2.-3. 2.) 3™ EILISEO LSToOHTS-
056 99L53530LMBST0 505MJIYWO PIMMZI39d, BIMEILSE BoLETsOMEM B0BIBTgfcm-
Bows 800Bbg3L FgBsMHEOM™ML 3MM393L 3sLwbolidygdermdols B3gE30R039M0 Bmdg-
00, OHMIWgdoE ©oL¥I3900s FbMmErmE 3060l 365953900 9005MYOOL 30MIMdJdTO“!.
0JMOHOMESE 0936yob, o363 890gaq00L dobg300 FoBAOIMDIOMOOL MgMMO.,
Gdol d9gdabolisg 89 9Mmo smgo oo LOMELE 93500y, 33d0bol 58 MZoen-
0559358 JOMSIONO 630K 00 MBHEOIOL: SOOI Lolx gl LolEgdsdo-
3760 06393050 mOMdom. B39 Bgdmfio®dm©agboen 3:mbLEHMY300Lmb JodsMrmgds-
do 9gLoderms Im359mbIL SBBMEYEHMMO Lolixgarol JoLgdMds 56 goLsmdOmM™m
353960500 LoBIMNEOL 3OM3ILIS0DsE0OL LogMMbybY s bb3s, FogMod QoM-
593 9bo 36OHMaMglo BgdoldogH d9dmbgazsdo Lobgbgs, Hdobsw mgmMomwo. Mog 99-
95995 0965990060039 353HYMH0sIHO LOLBEOL LBoTsOMNEOL 3MToEIWO Qb30M6Y-
d0b LEOBHIR0SL, obo golivwgdo Lbgs LodMEHYJHY FM0d0gds. 56O FgBHO BOWMLMAGO.,

! 350060l ©sbsb. BsdbMmdo, 43. 87.

69



Criminal Law +

OMyMO3 535L godo@Mbgdmo HLwyeo Lobberols bsdsGmerol dmdEgMgds guHMsg3-
30U, 563 3930 LMEOMEMYP, MOL3gbsE, 130l AbEOOZ, ILIZMO LOLbEOLLST>M0)-
906030 MJGHM0bS 0 BH30b, 505390 MROM FgBo 3O0TobMmEwMYo..

II

36m3glse®o 39MEGH035¢0bdo

1. bsmagy

94990905, ¢rolihol obgz30m, MO ,,35609L53gsMMB0 33X0EgdOL 5Esd0sBMMO bgdo-
@56 499md0bsmg @o0mfiggzs (649 9990) L. 99ga0lL 39dmE3930L  5sd0sbGO
690096 259mE0bscgMds 59 go0a0390IE0s ,6909wMmdom 569 Bgdoldoge Lbg-
93603 IMdOMIBMB, Mo 9330350 96GMEM0s ,,bbgrrerols bbgwengdiog dmdmscmdsl-
056°; bbgs LoEY39d0m, FoMImEbowos HMYMGOF ,,3<960980LHsGIMOE9690000 356-
bs B3G90, 3500009390900 69H3900L 0690306090000 35dmfj3gwemo 3mbEMmogE0s .
53ob Fgbydsdolo©, J§dggdol 369ds Yoe0dEYds MmMo T9doagbgero Bofiooliogsb:
by gd6H030 3mdMsMmdOLS s F990LRYB, ,MOMO39 53933060900 9OHMNTbYo-
056 30BgB-09093™dM030 MYOHDOIOOMIOM 3. boEMHoLEMMo© 496aLsBEOZMY
s1399dGHdo 30 gl 6odbsgl, M™A ,69d0L80gM0 BBy IdMHO30 FMAMSMBOOL A30M9dg J09-

0905 Q5 FoLMIb GO 6580 FoMTMmmYgbgaros™.

B900L oGOl (36905, 535LM6539, 39ELObI FMHIMOL, MMT 5 MdOYJBHVIO o
1993094 GHMEO LOBdGMEYJIOL TMEMOL FoBLLZs390s MG MBS 03393JOMOIL: ,69d9EPMdO-
00" = ,bgMwgdmogz0®. Bgds 969 ,,6980Ld0gOHMBS* AsbsLEbOYMHGIL Tbmerm© 08 ,3o-
0396 AL, OGMIComsE MIMIME SV0RHBOYds IMGHMOMEo bgM3900*. Foy®d
»J3930L 9439es 6309emd0mo LEbol 39MBsH 3OM(39LJdIE PoOPILIBIS 396 Tmo-
393L 659300 69d9emdomo J8ggdgdol sGBL, GMmdwgdos LobbeoblsdsMICIYd-
03 J09090sms 05356 3mbE0ba6EL F95099bL. G5 mdds Mbs, bgds ‘GmymeE do-
Bgb0’ 330353 2obolH3390L JIgYdsl OGS M 8BIdMH030 3MHMEILYOOLORD, Toy-
650 §0900900L 13930BR032IMSE 505F06x)MHO FobolsMYdJWO 56 FEYHMTsMYMBIL Bydols
d0BgBMOMOMB0, M50 FobBYHMIMOZ5 0bgdol dosergdoi Imgdggdl (...)“.

! Liszt, Lehrbuch des deutschen Strafrechts, 5. Aufl., 1892, o3. 128.
2Ibid.

3 Ibid.

4 Ibid.

> Ibid.

6 Jescheck, Lehrbuch des Strafrechts, AT, 3. Aufl.,, 1978, g3. 174.

70



Lolbemols LsdsGmsgro +

bb35335M50 MMA 3md350, Boddg gbgds bgasGHOM®m M93MOLL SdLEHGMs]BI Bgdsby,
(3903 §d9gool 36905L, Hmam®E S1gmo, J3930L 5M169d0LT0GMO LobggdoLssb 30
doxb53L, FogMsd 5ol Bods 5MRIOL 43089l 9533M396EGHMOMYdIME JobYDMdMO]
90900bs6MgMmd5%Y.

093 oL, MHMI ¥ EsRMdbgdmw Lobbeol LsdsGmowdo ,Jdd9q00l dobg-
B@OGOMBOL 2560MEHGBS ! 59BOL ,,39605MFHIVOL” 250939 ymz9em3z0L FbMEME GOSY-
9969 FomImEaabsl 3304360l 035y, vy Gmdge? 090 dLMIE 93593l bod-
39, 9mfdmdl 0dsls, GMI §9ggdol 359BsEMEMmO 3693 080530139 ITMI0WYOIIW0S
5290 900m-3 94603796 M9woE030609090D9. 30650056 B0BHBMBOOMBOL, MMM
59mb535¢0 MmM09bEH0MOL, 0Mds, 300g35m, bsBIMIEOLEBWMO Bsbgzomol gsbaMmdol
96 250053960l M35 LYBOOLOM, J8ggdol dm3gdwmwo 3MBLEHMMIE00LMZ0L goblisb-
©36M930L5TGOM 56 MBGdS SEA0WO. STOLES 33915, ¢Polho §dggdol (3690500 L6~
g4zl 6900l gm3z9wa356 BmoLEIBE0MOHMBIL S 5 96 30bgds sOE 2obBOIbZs o
5O3 FONBOMDOMGIMB3, MHMAWYd03, MMM BLOJMEMEOBIYd0, goblsbogrgge
39000b3935d0 36O, GMAMOG ,Jd9ggdolL 4569960 8603369 MmdoLIEIO ¥ M

59300090 gdSL“4, 503dbgdL°.
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Versuchslehre, 1966, 33. 50.

> Liszt, Lehrbuch, 5. Aufl,, 33. 130.

6 ob. Fiedler, Vorhaben und Versuch im Strafrecht, 1967, a3. 99 99 do®. A. Bamberg, Versuch beim Unter-
lassungsdelikt, 1978, 33. 121; 930gcmd0ob bLYd0gIE IO 1GMOH05d0 LogOmPbOL (36900L MaMymgobsdo Fi-
scher, Das unvollendete Verbrechen im deutschen und franzésischen Recht, 1970, a3. 12 9; 9co®. Germann,
Uber den Grund der Strafbarkeit des Versuchs, 1914, a3. 14 8, 26; ob. 5939 ,58BME@MGTOO 3560LMdOL
cobhobgeemo 36:063030L5080, HMAMO 3 30IMIOL IMLXJLMdOL 3M0bE030Lsdo ibid., 33. 38 0.
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! Beling, Die Lehre vom Verbrechen, a3. 204.

2 Ibid., a3. 30; ¢xO™ sberml ibid., ag. 14, 31, 210 9, 217; dsgMsd ob. sBsdomeol Fgdsagbermdol
d9Lods00LMdSd0 oBBMIGOMBOL 89¢0bg0oLgecmo gESBoL Motymaobsdo boghmme Tarnowski, Die
systematische Bedeutung der addquaten Kausalitdtstheoriefiir den Aufbau des Verbrechensbegriffs, 1927, 3.
75 0.

3 8006. 3309™dOL (369008 J0B5MI0) ,,5M50030030500 BITsyeol 985 gbMdOL” 3BdSLME Sauer-
mann, Der Versuch als ,delictum sui generis®, 1927, 33. 10 d0.

* Beling, Die Lehre vom Tatbestand, 33. 7 9, 17 00.

> Ibid., a3. 18; 0g., Grundziige des Strafrechts, 11. Aufl., 1930, 3. 24, 28, 56 39; {30 YOO E65Ts-
Meoobs O 93090 MdoL 36900L 89¢m0bg0bgwyem 3060w s30sby Class, Grenzen des Tatbestandes. Versuch
eines Abrisses der Tatbestandstheorie, 1. [einziger] Teil: Die Lehre vom Tatbestand, 1977, 33. 59 99.

6 ob. Schonke/Schroder, StGB, Vor. § 22/19 0; Natorp, Der Mangel am Tatbestand und seine Strafbarkeit,
1921, g3. 9 88; Schmid, Uber Feuerbachs Lehre vom ,Mangel am Tatbestand®, in: GS Schréder, 1978, a3. 20
Q5 passim. 3M0E03wIsE 3obbozMm®mgdom Gemmingen, Die Rechtswidrigkeit des Versuchs, 1932, g3. 114;
‘0565850l 89950gbemdol I 3gdemdolsgsb® sdLEHM30MgdoLMZ0L, dogswoms, Finger, Der Ver-
such und der Vorentwurf zu einem Deutschen Strafgesetzbuch, in: FS Binding, &. I, 33. 305 3), oliggg Mm-
AMO3 Boerdol 99350069M0s, oLLdMMML IFEIMS OHMYMO S LL59F3ME - sbsTsecmol F9dswsb-
80l Jgbsdsdobo™ 93935 (0g., Das versuchte Verbrechen. Studien zum Rechtsguts- und Verbrechensbe-
griff, 1957, a3. 50).

7 ob. Fischer, Das unvollendete Verbrechen, g3. 11.
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! Ibid.; 8co®. Lehmann, Die Bestrafung des Versuchs nach deutschem und amerikanischem Recht, 1962, 3. 48;
306. 9309w™dol 3HMdgdol LobEGHgdo@0zMo s139dEH0 BTl GHMooE0wo bsdbodbs 369-
00b dowds 8599350996026, Die Lehre vom Versuche der Verbrechen. Kriminalistische Studie, 1888.

2 0b. Germann, Uber den Grund der Strafbarkeit des Versuchs, g3. 45.

3 Buri, Uber Kausalitit und deren Verantwortung, 1873, passim.

4 ob. Gmiir, Der Kausalzusammenhang zwischen Handlung und Erfolg im Strafrecht, 1958, a3. 39; Mandel-
artz, Zur Lehre vom Kausalzusammenhang im geltenden und kommenden Strafrecht unter besonderer Be-
riicksichtigung des Kausalititsirrtums, 1938, 33. 11; 906, ,93993930L 53005¢030L“ Tglobgd K6 0L99¢0
0mdmatgds: Schonke/Schroder, StGB, Vor. 13/79; o»m0g ob. sbg39 8«90l 933035096 MMM™MdOL Mgm®ool
@0l §olgyemo abYdMMYdOL 3G0FH030Ls©A0 Reinach, Uber den Ursachenbegriff im geltenden Strafrecht,
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330 GIOHOMOO 3B BOL 035l BOOLOL* Fgbobgd 59335GMOMIOL MgMG0sdo Radbruch, Die Leh-
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> ob. Engisch, Die Kausalitit als Merkmal der strafrechtlichen Tatbesténde, 1931, a3. 39.

¢ Biirgi, Die Lehre von der addquaten Verursachung und ihre Bedeutung in der schweizerischen Rechts-
prechung, 1927, a3. 72; 30%9%ol 36:0d¢rgdobsdo msbsdgmmgg Lolbaol Lsdstmswdo Puppe, Straf-
recht AT im Spiegel der Rechtsordnung, @&. I, Die Lehre vom Tatbestand, Rechtswidrigkeit, Schuld, 2002,
23. 69 80.

7 906. Arth. Kaufmann: Schuld und Strafe, 33. 41; Das Schuldprinzip. Eine strafrechtlich-rechtsphilosophi-
sche Untersuchung, 1961, 93. 183.
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Lot sbaomlb Arm. Kaufimann, Lebendiges und Totes in Bindings Normentheorie, g3. 25.

2 86. Bubnoff, Die Entwicklung des strafrechtlichen Handlungsbegriffes, 3. 135.

8 Beling, Die Lehre vom Verbrechen, 3. 20 9; 8o®. Liszt, Lehrbuch, 5. Aufl, ¢3. 19 @.

* Radbruch, Zur Systematik der Verbrechenslehre, a. a. O., 33. 162.

> Radbruch, Handlungsbegriff, 3. 77 9; ob. sa0gmgg Bubnoff, Die Entwicklung des strafrechtlichen
Handlungsbegriffes, 33. 135.

¢ Jakobs, Handlungsbegriff, a3. 22.

7 Maihofer, Der Handlungsbegriff im Verbrechenssystem, 1953, 3. 7 80.

8 Dohna, Der Aufbau der Verbrechenslehre, 1950, 3. 22 3.

® Liszt, Die Forderungen der Kriminalpolitik und der Vorentwurf eines schweizerischen Strafgesetzbuches, in:
ders., Strafrechtliche Aufsitze und Vortrige, @. 2, 3. 115.

109353605 O™ 309350, 3obLabowggo Beddsgo IYMGS M30L LoMdz9L 339 9@ IE0I56 0WYBL (ob.
Bubnoff, Die Entwicklung des strafrechtlichen Handlungsbegriffes, 33. 137).

79



Criminal Law +

0Ym- 535 365850l 995096 Mmdol FgLsdsdolmds, FoMMNEHobsswdgaMds© ©s
065 %, s gb 3wslogwemo Bdqgds @MgLsE 96 Lom3Mbol BgdyMds3 O30l
3969396 259m3006935d0 ©god@ol 5290MEgdol 2odsdMmbadmeo Imgwros, Loddy
Bogarg- 350 gbgds 0dsl, M) Bro SHOL M30m (36905Dg MYMOOESE ITMIOWJIYWO.
MMz~ MO YMMOMIOS O gIMBS, TIRI0MOE, OMYMEOE Sl B9erobgol
5658570l dm- d3©gdsdo 543L 5P, IBITsIEol gErgdgbGms 8500098
OXAMBJOSL, ,056- 09O 25bEoggOsLO“ O ,FMMYOMEY 35380OL 3, Bro OOMUS
®35@03H2)bo 8500 ym- 39356 256boenzsl MHmymes ,dd9wgdol 36900l 3smowgwrmedo
60369d0L5“ 3600630~ 3o godmGmOEbI3L* s STMPOL YOI GBI, G™A ,,600560,
6HMIgoE 60y 60dsbmsb 30850098590 b BM0sBMHIOM©IL, FbMmErm© 53 60dbob
09903 9900- gds 0gbgL FMEBOGOMWO. 1¥) EILIO® O35330MEOM, U
09D0obo, Mfobstgls gmgwobs, Homdmoygbls dmbo@dal sbsdswmeols 5odbgdl Imemol
©YOXOBEGHMO0 3= MYE5300L 0bss0dgy 9crobgol dobggom: mwda Logdg gbgds
UMM 3903035 O gobesggdsl™e, dogMsd M3 0053MMMEISE “YImezmgls
Boamawolbdgzos,  9MOL  OEIIEHOIMNMO©  BMOLOMIIMO  ,390EF0IIWODYdS
1b35335M9© ,93¢™bMI0MEMO©* 00 g6EOGR0E0Mds©O BoTbgdOLY. Lo @S GMYME
mbo  Qoberogygl, ™ogol  AbG03,  IbsdsMEol  3MBLEHOGHWE0OO  bodbgdol
3oW39Mo  3m33mbgb@gdo, Mmam®dE 30- bowgm, ©sbsdsmeols mdogd@Me o
1309dGHME  Tbsmgmd  BoGMIOIWOLAHMOMO Y™~ Bob  RoGYgddo  BM3GMgLO
36HMdEgo98. 03039 35H30W0 FMPOL odsdoMMEGOG 5 dMOEIOL 25dmIM03blg
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Schuld, 1933, 3. 228); 53539 O™, ,,EIWOJBHOL BH03MOMIOL® (36905%g A9IBZWOM 0L LY IO’
3499oM0L FglodsdoLmdL, HMOM ,139305wyM BoFsBL“ MIMdY (Beling, Die Lehre vom Tatbestand, §3. 19).
ob. 9moxoE0Mgdol 930090 MdoLEdo, Sy 30d35m, B5TorErols F9dsRgbePMdST0 ,,25dmMbs3Erolo
Bm&dgdoL” 0b@EHgamomgdom Baumgarten, Der Aufbau der Verbrechenslehre, 1930, §3. 218; 300@03v@so
Radbruch, Zur Systematik der Verbrechenslehre, a. a. O., 33. 165.

8 Beling, Die Lehre vom Verbrechen, 3. 76 90.

* Radbruch, Zur Systematik der Verbrechenslehre, a. a. O., 33. 162.

> Ibid.

¢ Beling: Die Lehre vom Verbrechen, ¢3. 77 805 passim; Der gegenwirtige Stand der strafrechtlichen Ver-
ursachungslehre, a. a. O., 33. 2 9; Grundziige des Strafrechts, 4. Aufl., 1912, oy3. 24 0.

7 Beling, Die Lehre vom Verbrechen, 3. 27, 141, 144 80 s passim; 0g., Die Lehre vom Tatbestand, 3. 2,
19; 0g., Unschuld, @3. 45; 0g., Grundziige, 11. Aufl., 33. 13 d0.

8 3050 0b. 09 FOHobog ool YSEOLEHYIMHO MZoWMob L3 F>OMNEF0bs50IIMOLMSE J0ToM-
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30L Jescheck, Das Schuldprinzip als Grundlage und Grenze der Strafbarkeit im Deutschen und Spanischen
Recht, in: ders., Beitrige zum Strafrecht, 1998, a3. 289 0); 96®. Liszt-Schmidt, Lehrbuch, 26. Aufl., 33. 265;
GOSOE0MO 253900m, 256BMHZOL MIMGO0L WG d353M0 J0dEIzEMds 89¢robgmsb, Die Lehre
vom Verbrechen, 3. 185; 0g., Unschuld, 33. 45; 0530L90v9650g000, 09993 ,6709mdol 3cmdgbEmsb* 3o3-
do®do, ibid., ¢3. 193 0.

! Liszt, Lehrbuch, 5. Aufl., 3. 151 83; Beling, Die Lehre vom Verbrechen, g3. 12 8. od, ¢rolb®o, bbgoms dm-
Mo, 5O MIMBL 30MOHIBO 59930¢GOLMBOL ,,gMM06* (36905L, Mo OMLYE Ol COBIMIBEOMIOOL Mgm-
60osL (ob. BHMoogowo bsbobowdo Siegert, Notstand und Putativnotstand, 1931, ¢3. 23, 31 9; »gO™
0635 Kohler, Der Notstand im kiinftigen Strafrecht, 1926, 3. 49) 3G0b303ywse© sGymxl, 396G,
3000MHYL0 530w GO™MIOL JoboE)3909e dbgdal 5699 M30EMEL sMEOWGDLIMBL, BrYMM dEro-
@ob 58m3MoEbgge 39HLMbsEMG o6M9dmgdsl (ob. Goldschmidt, Der Notstand, ein Schuldproblem, 1913,
33- 7 ), LobbEIol LEISOPEIOL 3tE0EHO3IOL MZoLOBGOLM, IEz9dESE Moabl (Liszt, Die Forderun-
gen der Kriminalpolitik, a. a. O., a3. 114). bbgs db60g, ¢»oldo ©sdgx00gd0m 53m©ol 0do@sb, GmI v30-
©YIOILO 9930 IBMBOL 30MMdIBF0 3mJIIEO ,,b535MMsEL sbmM30gErgdL (ibid.), 56599, dob Msbs-
b3, 300099M9L0 530 gdMdOL ImI(339wo JdgEads .50 BMMNWBMT0IM0S S 63 BsMNELSHobo-
smdgam (Liszt, Lehrbuch, 5. Aufl., ag. 151; a. A. Liszt-Schmidt, Lehrbuch, 26. Aufl., a3. 186; ob. dm3gdme
30639duG80 satgomgg Henkel, Der Notstand nach gegenwirtigem und kiinftigem Recht, 1931, a3. 35), ®o
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@0bS s X6IOMGMIOLMZ0L Lagg®mbom Fgdmogstyegds (Liszt, Die Forderungen der Kriminalpolitik, a.
a. 0., 33. 114; 8co®. Weber, Das Notstandsproblem und seine Losung in den deutschen Strafgesetzentwiirfen von
1919 und 1925, 1925, a3. 6; »536 LoWABOLYYELE v)395065L369c 3mbEgJuBHTo Karding, Die Notpflicht oder
Grenzen des strafbefreienden Notstandes, 1933, ¢3. 40 3; ob. dm3gdmeo dmdgbE ol 8gbsebmbads 8Gmgeroml-
osb, Der strafrechtliche Notstand im Lichte der Strafrechtsreform, 1927, 43. 74 ). ob. sbggg 165H0sBMdOLS
#BsOMIOL ZGMO@IOAHCrolgycmo 3bgdolado Bgdmbligbgdwe 3mbdgdu®do Liszt-Schmidt, Lehrbuch,
26. Aufl., a3. 226, 283 90.
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! Jakobs: Handlungsbegriff, 93. 21; Die strafrechtliche Zurechnung von Tun und Unterlassen, 1996, 33. 17.

2 Radbruch, Zur Systematik der Verbrechenslehre, a. a. O., 33. 163.

5 ob. sptgmgg Merkel, Die Lehre von Verbrechen und Strafe, 1912, 33. 17 99¢0s passim.

4 0b., 905b096539, »BOBMPOMIOMOZ0 LETOTOHMYOOLS S ,3MWEHOOL LafobssmBgaMdOLSEO®, Hm-
30O ,09GLOMEGdM030 IMIgbEJdoLodo* Beling, Die Lehre vom Verbrechen, 33. 32 99; 0g., Grund-
ziige, 11. Aufl,, 33. 13.

> ¢mobHobgriemo GesGoemo Lolxgwol mgmeoobsdo Schmidt, Die Reform des Strafrechts im Riick-
blick auf Berliner Impulse in der Geschichte der modernen Kriminalpolitik, 1956, 3. 8.

& ob. a9bsborggw 3mb6@9JLEHT0 ,65FsMEOl MMM s ,3M9JGH0ZMNwo (36900L“ WoBgMYb3O-
6900L530, ,MH530MbIIHO OLIMBOEOOL BMMOTMWOL” MZsEwbsbGobom, Beling, Die Lehre vom Tat-
bestand, 93. 20 9; d®. Liszt,Die Zukunft des Strafrechts, in: ders.,Strafrechtliche Aufsdtze und Vortrige, .
2, 33. 4, ®0ob 9gbodsToLOS3 »,BZID 9030935000 BTsEL BMAMEM 3 IMZEIBL, HMAMM G YNGogHY- dOL
399m306905L s 9o 393060L30MHEIOOM Y39ws Fom, MMIJWMIMZoL IBsTomwo bbgs sMexg-
605, M99 365 3690000 VLEMSJ30s (...)% MBOHM MIs 0g., Das Verbrechen als sozial-pathologische Er-
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90900 9bgds OMAMOG FSONEMIOL, 0bY 3Gl LBIOMU. 5FsLMsbsgg, smo ma-
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M3 135ONEMdOL LmdogEIO0 gargdgb@gdol Tgbobgd dmdmz™gds sl 3bmdowo
Q5 M0LSE 99900™a 959G 3ob53OEMBL d989M0.2 9b, 3H5EO0Y, MO MOOL 30b-
LEGHOGHMEOWOO BoTbJdO 56 SEGIOL, 56589 TbMEPME 39MHOMOYYIO BsboLOsMYOEYOO.

scheinung, 1898, in: ibid., 33. 231 3; ob., 535L9653Y, »FIuOLI-EO-A5FMMOELZOL-300b3030b0A0* Kohl-
rausch, Irrtum und Schuldbegriff im Strafrecht, Berlin, 1903, 33. 62; 300&032)ws© dm3gdoeo 30obzodol
205630b979¢70 Hg30B00bod0 Beling, Die Lehre vom Verbrechen, g3. 37 d0.

165 bsbos JoMmomwer mgmMosls s 3MagdBH03sdo asdmoygbgds GHgMdobo ,8gMmoEbMBsMm0sEMds”, G
39bowo 2qM3sb0BoEool boymazs. MgMEMOsTo 356MoegErMo gsdmyqgbgdol Lofiobssmdgym s6o-
3gMo 3543L. Gog 899bgds 3M9dEH03oL, 0L 03 gGdOMO HMYLOGOIsE00L 96 BgdsymgEmdomo yq®mdsbo-
BDoE0ob LoxoMmomMm dmgEbl Mo@md Mbws Fomdmaowygbogl?

2Mezger, Vom Sinn der strafrechtlichen Tatbestinde, in: FS Traeger, 1926, 33. 195, 198, 206 3; 0g., Straf-
recht. Ein Lehrbuch, 3. Aufl., 1950, 33. 80 39, 248.
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3539 99D5090L Yoed Bl Jobo AoLo®gdol JoBbom, sM5F>MMWHBMI0GM0s 56> Tbm-
@M gb 30DBbO, 50539 MZ0m ITHBIIOSE, 306506 Lolberol LsdsGMErol be-
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1 ob. Engisch, Bemerkungen zu Theodor Rittlers Kritik an der Lehre von den subjektiven Tatbestands- und
Unrechtselementen, in: FS Rittler, 1957, a3. 169; Horn, Untersuchungen zur Struktur der Rechtswidrigkeit, 1962,
33- 91; ob. 539039 39(339M0L MZOWMNSHYEZOL 3MbEI3GWSIL MmO 3Bo@0gzs Jescheck, Der strafrechtliche
Handlungsbegriff, in: FS Schmidt, 1961, a3. 145; 8. Arm. Kaufmann, Lebendiges und Totes in Bindings Nor-
mentheorie. Normlogik und moderne Strafrechtsdogmatik, 1954, ¢3. 83

2 Mezger, Vom Sinn der strafrechtlichen Tatbestinde, g3. 206 9.

3 0m.-g. 3795005, B0 LOLBEOL LMoo, Md., 2000, 33. 503 3.
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1 ®m3wob Bsdmygomwodgdol msmows doobbggs 2002-2007 fongdo (L.-G. Kutalia, Das heterarchische Ver-
brechenssystem, OPUS Uni Wiirzburg, 2007), 853650 H®389003 sOBId0ms §o®dmagbowos 339 54oa:
.-8. 39505, B0 LolbEOL LETsOMOEdo, 0d., 2000, passim, MO09JEHIMO s L«dogdBHMo bgy-
6HMgdoL MMHYI30 933035¢g6GHMOHMBOL Loboo.

2 Arndt Sinnet al. (Hg.), Grenzen der Vorverlagerung in einem Tatstrafrecht, in: ZEIS, 2011, ¢. 1, 3. 171.

% Dohna, Verbrechenslehre, a3. 22, 28, 38 9, 42.

4 . P9t9009¢m0, 565990MH ™39 3O B0gE 30:080b5EolEBH™MS INdZMYds dE DY, 23. 10.
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! Dohna, Verbrechenslehre, a3. 38 oo passim.

2 Welzel: Um die finale Handlungslehre, 3. 24; Das neue Bild des Strafrechtssystems, 3. 39; Busch, Moderne
Wandlungen der Verbrechenslehre, g3. 11; Maurach, Deutsches Strafrecht AT, 3. 365; a. A. Gallas,Zum ge-
genwirtigen Stand der Lehre vom Verbrechen, ¢3. 38 9 (ob. ibid. dol0g9 3650l 9905039bwmdob 3690s).

3 0b. 5309039 B0bsw® LobEgdsdo MBSOMEMBOLS ©d dOIOL YYMHMOIOMNMBOLIIO MMYMOF J89-
©0900LS s 2obFYMdOL v)37900MGBYEGBMS JMOYMo300Ls©B0 gogrsbol dobgwgzom ibid., ag. 2, 4.

* 053 999905 oBHMLOEGBE®BL, Moz LoLEJSE03MI® 0439, ¥J9HMEMDITo dMBIVOOZ0
2396BEMH30L 5@ gMboGH0Ms© 1537, BolMD IMLGWEGdIE F0OWL 29¢MEICP0 JOHMO F0MMdS
53065¢0BIol Motmymasdga 90394oglb. ol 530L0 ,,0003089M69EH03MWO MNZoEMsbgEZOL™ BoMAWgdTo
00053560 53396G0L 2osEbol 30 MdL Jdggdsby HMYmO3 ,83LOJ0ZMMo© FoMMZo® J3935Hg«, oL
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9605 IODL: J0Bsbo (LEFoMEGOM0Z50) Gg0dergds 0ymb LMoo ¥d60d3zbgwm, Mo MMLLE 300
05035 @S HoMmBoMmm35 LET>MHMWGIMH0350 I I60d369wM3z5609, 39MHIM, HMEILSE O 595335~
AYIOSE OO VIMIZMIPIG BMM(3090Yds: JOMROMbOEGdgo Jdgqdol MM, sdo@ma - 0dbgd -
Ax™dgLO 0469dmo, 39 MY, Bogzeo® ‘BobsErMoLY’, ‘3089M69BH03ME JdgEgdsbg AglormdMs, g. o.
d090g05B9 MmO 3 698000 Jsr02w9¢m 5 P00 Jodp0bs69085 By. 8806 S15gm0 Bmdmg™gds 9bMd-
603500 0565065 FM0(353005 MHMPMM3 2o6BMH, 0y A9MBOHPHOEIGOLMBO” JIgEJOSL s Yodm3ymas-
5 mM039 99000b393580 LoFSODWIOM0350 HYJg35BEMEOL, LobgEEMd®, ds@orzsl” (Welzel, Zur Dogma-
tik im Strafrecht, in: FS Maurach, Karlsruhe, 1972, 93. 7 8). 00993 535b 39¢739¢70 0439 “996yagls: ibid., 33. 8
09; 0g., Strafrecht, 11. Aufl., 3. 37, 131; do®. Jakobs, Handlungsbegriff, 33. 26). b - dom3odgMbgEH 03O
- 035MabgE3s, 3bo0s, gHobBs dobbgos HMyM® 3 B0bsE0BIOL Goslgm. s@bsbodbsgos, MmA od
©OHMOLMZ0L 39¢MEIr0 9339 000090 95350IYMBMIPS s INJEO gi oILMSE, 3830JOMD, LEOEOs©
L5FoMHME0565 53 5350TYMGMdsL J0ghHgMgds.

> Roxin, Zur Kritik der finalen Handlungslehre, in: ders., Strafrechtliche Grundlagenprobleme, 1973, a3. 73, 75,
82 o passim (3Go@ozmws Welzel, Vom Bleibenden und vom Vergénglichen in der Strafrechtswissenschaft,
33- 345 93); 86. MYTGHNMMO© sgBHgecy® Su3gddgddoKahlo, Die Handlungsform der Unterlassung als
Kriminaldelikt. Eine strafrechtlich-rechtsphilosophische Untersuchung zur Theorie des personalen Handelns,
2001, g3. 16; Hohmann,Personalitdt und strafrechtliche Zurechnung. Die Konstitution des strafrechtlichen Hand-
lungsbegriffs auf der Grundlage der Hegelschen Rechtsphilosophie, Frankfurt am Main, Berlin, Bern, New York, Paris,
Wien, 1993, a3. 258 d.
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YIpso facto, status quo ante: Erfolgsstrafrecht —<«— Schuldstrafrecht; Tatstrafrecht —><— Titerstrafrecht; Sein:
Rechtsgutsverletzung —<«— Normwiderspruch; Sollen: Rechtsverletzung <> Pflichtverletzung.
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Dolus Compositus in the Light of Continental Classicism

Abstract

On the one hand: As a result of penal reform (1999-2001), Georgian legislator redefined its
concept of dolus directus, based on a view presented in own penal theory two decades ago. By
reducing the concept to its intellectual component ([precise] knowledge of illicit effect) penal
legislation introduced a new kind of guilty behaviour — dolus directus intellectualis as dolus
directus of the second (?) degree (theoretical description). On the other hand: Through adding
intellectual segment of dolus indirectus to the voluntative one of dolus directus here emerged
a further kind of guilty behaviour, when person aspires an unlawful damage, but forsees it just
as possible effect of his externalised intention — dolus directus voluntatis as dolus directus of
the first degree (theoretical description). Authors prove that these legislative transformations
do not meet basic requirements of classical continental guilt scheme and confront both inno-
vations with a new version of dolus compositus (1998).

A
Introduction

Conservative continental penal doctrine of Georgian criminal law differentiates between two
kinds of intentional guilt: dolus directus and dolus indirectus (the latter one alternatively called

* Shota Rustaveli Batumi State University, Dean of Law School, Georgia.
* Eurasian Scientific Publishing House Mary, President, Georgia.
* Shota Rustaveli Batumi State University, Professor, Georgia.
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dolus eventualis)'. They still represent here, in penal code (Art. 9) as well as in dogmatics?,
forms of guilty behaviour®, as opposite e.g. to German criminal law that initially turned them
into elements of guilt*, later by replacing dolus malus through dolus naturalis excluded them
out of concept of guilt® and finally due to acknowledgement of double syste- matical function
of intention restored dolus (malus) as guilt component®. In order to avoid any misleading
parallels with regard to significant influence of German legal thought on our substantive
criminal law’ — with exception of criminal responsibility of legal entity that was newly
introduced (2006), first of all, with a view to French penal theory and legislation — we would
like to point out that in modern Georgian penal program concept of dolus is also divided into
dolus naturalis (agent acting consciously and deliberately, but without legal awareness) as
element of corpus delicti and dolus malus as form of guilt. At the same time, differences be-
tween traditional and modern understandings of dolus directus, strictly to say, are therefore not
restricted to guilt sphere. However, this systematically useful resp. necessary double function
of dolus is within the frames of the present article no subject of a special consideration.

Let us have a fundamental look at structure and contents of the concept. The criminal inten-
tion generally and its both forms are divided into intellectual and voluntative parts — two major
aspects that constitute not only dolus, but to the same extent culpa. However, these aspects do
not serve as equal common criteria in both cases. In case of dolus we have to deal with volun-
tative aspect(s) as with decisive formal criterion (excluding the alternativeness of dolus even-
tualis)®, in case of culpa once more prevails the same aspect. According to the classical under-
standing of dolus directus, practised in Georgian criminal law before the penal reform of 1990s,
punishable intention included intellectually a precisely anticipated prohibited effect and volun-
tatively — the same effect as subject of criminal’s wish (ad litteram). According to the same un-
derstanding, intellectual segment of dolus indirectus consists of knowledge that the illicit
effecteventually occurs and corresponds voluntatively with agent’s indifferent relation to such
resultof his action. Over decades this constellation seemed technically efficient, until Georgian
penaltheory noticed that there are imputable actions in judicial practice with intellectual
characteristics of dolus directus without its voluntative characteristics that were punished as

! Differing cognitively as well as voluntatively from postreformatory British purpose and intention (see critically
just to voluntative nature of purpose R. A. Duff, Codifying Criminal Fault: Conceptual Problems and Presuppo-
sitions, in: Criminal Law and Justice, London, 1987, p. 94 f).

2 G. Nachkebia et al., Criminal Law, General Part, Thilisi, 2016, p. 234 ff (GE).

3 Differently M. Turava, Criminal Law, Outlines of General Part, 8. Edition, Thilisi, 2010, p. 125 (GE).

4 L.-G. Kutalia, Guilt in Criminal Law, Thilisi, 2000, p. 455 (GE).

5 Schonke-Schroder, Strafgesetzbuch, Kommentar, Miinchen, 1978, 15/100 f (DE).

6 K. Lackner, StGB, Kommentar, 22. Aufl., Miinchen, 1997, § 15/31 ff (DE).

7 Critically O. Gamkrelidze, Concept of Penal Punishment, www.dgstz.de, 2015, p. 7 f (GE).

8 See Kutalia, Guilt, p. 758 f.
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ordinary dolus directus and later legislator himself admitted the existence of such intellectual
eventuality that voluntatively constituted subject of agent’s wish. In both cases Georgian crim-
inal law preferred essentially the same solution methodology: It implicitly integrated into the
concept of dolus directus voluntative component of dolus indirectus and explicitly — an intel-
lectual component that is common for dolus indirectus and self-expectation as form of culpa.
The latter aspect is identical with intellectual-voluntative combination presented in §25 of
reformed Russian penal code (1996) and there are close parallels in both aspects and even iden-
tity in the first aspect e. c. with §5 of Austrian penal code?, but without legislative definition
of dolus directus.

The main problem is that the aforesaid solution methodology resulting in intellectually and
voluntatively dualised concept of dolus directus does not properly meet some axiological or
gnoseological, as well as purely technical or categorialrequirements essential from the point of
view of established scientific standards and classical or neoclassical traditions. Such semime-
chanical solutions can easily challenge the conceptual structure and the entire system of guilt
sphere or any other systematical context, — a process not unusual for reformatory periods. We
intend to tackle both sides of the problem concerned.

B

Dolus Compositus vs. Dolus Directus Intellectualis

Law has its own specific reality and legal ontology sometimes differs from mere somatic or
psychosomatic facts (e. c. in cases of causality, free will, juvenile “terrorism”, as well as in
many other cases, inclusive all stages of criminal law). Due to classical scheme of will and
knowledge, if a person clearly foresees an illicit effect of his action, but aspires something
else, dolus can be given, scil. in both constitutive aspects — intellectually as well as volunta-
tively. However, according to Georgian criminal law, responsibility can never be based on dolus
in general, but just on one of its concrete forms. In this particular case we have to deal with
intellectual component of dolus directus (precise knowledge of the effect) and voluntative
component of dolus indirectus (indifferent relation of the agent to the same effect), what in its
turn obviously means that here neither dolus directus nor dolus indirectus can be proved. Grave
judicial consequences of such legislative eclecticism are easy to imagine. Typical illustration:
If someone sets to fire own insured house in order to receive insurance profit and is against free
will aware that this act will with certainty kill his paralysed family member, court cannot find

! See in this regard also a symbolic differentiation between dolus directus specialis and dolus principalis in
www.jusline.at, StGB, §5, 25.01.2017 (DE).
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out murder, since both kinds of dolus are excluded. Dolus directus remains in any such action
unprovable due to the circumstance that the death of victim was no subject of agent’s wish;
there is no sufficient space for dolus indirectus neither, for the death was foreseen with certain-
ty. An intentional “crime” that beyond all doubt seems to be given — with a view to the proven
dolus in general — is as a result of its unconcretisable structure no crime at all. Forced recogni-
tion of crime and making use of punishment explicitly contradicted under these circumstances
with Art. 39 of Georgian Constitution that indirectly acknowledges nullum crimen and nulla
poena principles. As legislation kept silent, years and even decades after the mentioned theo-
retical discovery, judiciary was compelled to find conditional formula in advantage of ratio
legis aspect and used to claim that in case of precisely foreseen damage agent’s wish of the
effect had a priori to be assumed as legally real. But this is no legal formula at least because of
the following reason: Although in case of exculpable compulsion will is even directly lev-
elled at legally unacceptable damage in order to escape the compulsion consequences, law sees
there no legally relevant subject of wish, but admits that the result was compelled. In other
words, criminal law evidently differentiates between desired and compelled effects. In case of
autocompulsion, i.e. when delinquent against his wish murders in order to require insurance
sum, there cannot be found any legally relevant psychological difference to support the rever-
sal judicially practised at those times. As opposite to this, introduction of concept of indirect
wish would be a legally correct solution formula.

According to Khornabujeli, “dolus directus (...) is categorical foresight of socially unaccept-
able, punishable effects (...), notwithstanding the fact, if the agent wishes them or not”. — An
intellectual concept of dolus directus. Just intellectual one, since voluntatively it is no more
directly pointed at the unlawful effect and if even semantically it can be dolus directus, seems
to us doubtful, because intention as intention is directed here to something else, not to the con-
crete punishable effect or even to a punishable effect at all. Anyway, it is certainly a judicially
and even legislatively incontestable escape, but should penal theory indeed pay such a heavy
price, namely by giving up a systematised correlation between voluntative and intellectual com-
ponents as basic structurisation criterion of guilt, in order to be able to overcome the penalised
vacuum? The issue is just of technical nature and the theoretical system seems to be staunch
enough to eliminate autonomously any similar gap. Furthermore, autonomous solution, as we will
see, reveals that although Khornabujeli mitigates, he does not actually mitigate sufficiently.

! B. Khornabujeli, Psychological Side of Guilt, Thilisi, 1981, p. 107 (RU), compare G. Nachkebia, Problem of
Psychological Argumentation of Logical Correlation between Guilt and Punishment, in: State and Law, Thilisi,
1990, p. 20-29 (GE).
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As to legislation, Georgian legislator preferred Khornabujeli’s cognitive concept of dolus direc-
tus (1981) to Kutalia’s concept of dolus compositus (1998)! in his new penal code (2001)2.
Georgian criminal law followed subsequently in its theory German version of the entire con-
cept regarding graduation technics®, with essentially same theoretical deviations as in case of
the first, intellectually defined prototype. Thus, Georgian penal doctrine now differentiates be-
tween dolus directus of the first degree (precise knowledge as subject of conscious admission)
and dolus directus of the second degree (precise knowledge as such)*. As a matter of fact,
dolus indirectus also is and always was dualised, scil. voluntatively (conscious admission of
eventual illicit effect or indifferent relation to it), but nevertheless modern Georgian criminal
law does not differentiate between two voluntatively various degrees of dolus indirectus.
Status quo of dogmatic reality, by the way, dictates logically just the opposite: If Georgian
doctrine did not mechanically copy the German conception in the heat of reformatory passion,
but scientifically elaborated the new standard, it has consequently to differentiate between two
different degrees of dolus indirectus, too, namely dolus indirectus of the first degree (con-
scious admission of eventual illicit effect) and dolus indirectus of the second degree (indiffer-
ent relation to the eventual illicit effect). It once more clearly indicates that — due to unidenti-
fiable reasons — there is a significant lack of systematical approach in modern Georgian
criminal law regarding the problem of dolus. Besides, strictly to say, new Georgian concept of
dolus directus comprises not double, but triple voluntativity, as it completely adopts volun-
tative side of dolus indirectus: Wish and conscious admission of legal damage or threat and
indifferent relation to them. We are far from position that the legally unsplittable difference
between wish and conscious admission is identically measurable as that one — if necessary at
all — between conscious admission and indifferent relation, but it to no extent deescalates the
theoretical collision in the above outlined context. Last but not least, dolus indirectus and self-
-expectation as one of two independent forms of culpa, as we already mentioned, are intellec-
tually identical forms of guilt, they differ from each other merely in voluntative aspect (ab-
stract expectation of avoiding unlawful consequences in case of self-expectation), so that, from
a statistical point of view, as only form of guilt unique intellectually and voluntatively remains
the other form of culpa — inattention (failed avoidance of not foreseen foreseeable effect).

! L.-G. Kutalia, Dolus Compositus, in: Man and Constitution, Review of Constitutional Court of Georgia, 1998,
Ne 3, p. 50 ff(GE).

2 Compare OStGB, §5/3 (DE).

3 Only theoretical ones, while German penal code turns out to be in this context completely unspecified: DStGB,
§ 15 (DE).

4 M. Turava, Criminal Law, 8. Edition, p. 128 f.
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As distinct from prior theoretical and subsequent legislative solutions a) substantial aspect of
dolus compositus not only prevents destruction of functioning intellectual-voluntative scheme,
but is a natural product of it. Absence of this conservative continental system leads usually to
normative disorders, as it seems to be the case in Anglo-American doctrine or even in modern
continental doctrine itself, e. c. in French criminal law regarding the concept of dolus (inten-
tion méchante, intention frauduleuse, intention de nuire, animus injuriandi etc.)* or in dogmatic
labyrinths of German criminal law in form of extralegal dolus antecedens and dolus subse-
quens?, a modern understanding of dolus generalis® etc.; or as it was the case, as opposite to
unspecified concept of dolus in Roman criminal law, regarding once more the concept of do-
lus within the frames of mediaeval subjectivism (dolus praemeditatus, dolus impetus, dolus
directus, dolus indirectus, dolus generalis), as well as regarding ancient (Roman) concept of
culpa (culpa lata [culpa lata ignaviae, culpa lata versutiae], culpa in concreto [diligentia, quam
in suis], culpa levis).* At the same time, in Georgian criminal law the intellectual-voluntative
system remains the prevalent paradigm in guilt sphere. More than that: One of founders of
modern Georgian school of criminal law Giorgi Tkesheliadze intended to make visible this
correlation even in the definition of guilt concept. According to Tkesheliadze’s intellectual-
-voluntative concept of guilt (2001)°, we have to deal with a legally relevant concretisation of
psychological aspect, namely he defines guilt as agent’s intellectual-voluntative relation to il-
licit effect, instead of psychological relation generally. One can attribute to it a normative ele-
ment (as it is usual in Georgian criminal law) or not (as it is usual in Russian criminal law),
the specification itself is anyway precise. The major question in the present context, however,
is the following one: What was such penal theory confronted with, that is as a result of by
Khornabujeli detected gap? We might, first of all, suppose that such behaviour formally stands
closer to dolus directus (due to cognitive identity) or to dolus indirectus (due to voluntative
identity), but, according to the indisputable fact, under given conditions none of both guilt
subforms is completely available. Secondly, as the action necessarily has to be criminalised
and penalised, a only possible way to preserve the traditional system of intellectual-volunta-
tive components points at emergence of dolus compositus as combination of intellectual com-
ponent of dolus directus (precisely foreseen illicit effect) and voluntative component(s) of dolus
indirectus (illicit effect as subject of conscious admission or indifferent relation). Finally, if

! Mentioning nothing about dolus principle: Code Pénal Francais, Ed. Dalloz, 1994-1996, Art. 121-3 (FR),
following R. Griffon, De I’intention en droit penal, Paris, 1911, p. 20 (FR) who redirects the issue from penal
legislation to penal theory (However, differently already R. Legros, L’élément moral dans les infractions, Paris,
1952, p. 83 (FR).

2 K. Lackner, StGB, Kommentar, 22. Aufl., § 15/9 (DE).

3 1bid., 15/11.

4 See Kutalia, Guilt, p. 51 ff, 81 f and passim.

5 Materials of PS, Department of Criminal Law, TSU, Spring 2001 (GE).
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we prefer instead to integrate the voluntative aspect of dolus indirectus into the concept of
dolus directus and, as a result of it, operate with triple voluntivity of dolus directus beside the
double voluntivity of dolus indirectus, we have, at least, to restructure or disprove the essential
system and there is no theoretical necessity of it from the point of view of classical continen-
tal penal doctrine.

The presented correlation is, on the other hand, everything else, but just purely formal, since
on the other side of the same issue penal theory is confronted with the problem of punishment
and its degree — subjects of the most sensitive definition in criminal law. When there are given
1) intellectual component of dolus directus and 2) voluntative component of dolus indirectus,
it principally means that the action must be punishable more intensively than dolus indirectus
and less intensively than dolus directus, as it is the case according to b) functional aspect of
dolus compositus. But not according to Khornabujeli’s formula resp. legislative formula, where
in both cases the action is punishable as dolus directus. Although both solutions remove the wish
from the subject of punishment, it mitigates responsibility only partially, for the action still re-
mains punishable as dolus directus and the basic scientific requirements of theoretically pre-
dominant intellectual-voluntative system are not interdimensionally met. That is why a theoreti-
cally correct mitigation is not achievable beyond the concept of dolus compositus, which reflects
the action in its specific size, scil. as lower than dolus directus andhigherthan dolus indirectus.

C

Dolus Compositus vs. Dolus Directus Voluntatis

While through introducing intellectual concept of dolus directus Georgian legislator mitigates
less than systematically possible, by stressing the voluntative aspect of dolus directus (Geor-
gian variation of Austrian vountative concept of dolus directus!) he aggravates more than
systematically possible and from the point of view of mathematics of criminal law?, it is essen-
tially the same consequence. If an agent categorically wishes an unlawful damage, but foresees
only eventuality of its objectivation (bad shooter, defected gun, too long distance etc.), such
action was punishable in Georgia before reformatory period as dolus eventualis. Imputing this
behaviour to the agent as dolus directus were openly incompatible with penal legislation
(absence of intellectual component of dolus directus), with respect to the ratio of a number of
fundamental principles of criminal law (e. c. cogitationis poenam nemo patitur, prohibition of

1 OStGB, §5/1 (DE).
2 See L.-G. Kutalia, Guilt in Criminal Law, Online Version (Summary), 2008, University of Vienna, Phaidra, p.
876 (DE).
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analogy; nothing to say this time about nullum crimen and nulla poena principles), i.e. it was
technically impossiblel. In a few words, judiciary was totally helpless? regarding the wish in
actions with illicit effect foreseen as eventual. Courts usually did what they had to do: Judi-
cial system ignored pro reo the factual wish in its the concrete form of guilt constituting abil-
ity, since it was not able to refer in this context to a legally relevant wish according to the
given legislative reality. Of course, the mentioned factual voluntative relation as a rule aggra-
vated criminal responsibility, but just within the frames of dolus indirectus resp. as secondary
subjective element. Nevertheless judiciary faced in the first case much more uncomfortable
difficulties, when it had to turn the factual wish into legal one in order to aggravate punish-
ment, than in latter one, when courts had to ignore the factual wish in order to mitigate the
penal reaction. Admittedly, in this aspect “voluntative” transformation seems dogmatically even
more courageous than “intellectual” one. According to Kutalia’s central argument against the
first concept of dolus directus, “wish can be penally relevant just within the frames of what agent
concretely foresaw”®. As a result of it, Kutalia formed his concept of dolus compositus with a
single form of guilty behaviour, that is without subforms. Now we remove these dogmatic
frames and suppose that the combination of voluntative component of dolus directus and intel-
lectual component of dolus indirectus has no less right to existence than the constellation of
intellectual component of dolus directus and voluntative component of dolus indirectus. How-
ever, systematical scepticism relating both legislative approaches remains more than formal,
with no clear prospect of consensus despite any conceptual compromises.

Better or worse, Georgian legislator in Art. 9/2 of the new penal code integrates into the con-
cept of dolus directus intellectual component of dolus indirectus*, without splitting the con-
cept formally into two different degrees in above-mentioned way. First of all, what is the ac-
tual correlation between structural voluntative and intellectual components of guilt in these
legislative transformations: Are they functionally equal elements or is one of them of primary
and the other one of secondary functional significance? In case of equality one of two leg-
islatively newly discovered kinds of guilty behaviour, pacing the present legislative method-
ology, should belong to dolus directus and the other one to dolus indirectus, since as reorien-
tation criteria are chosen qualitatively different components; in case of priority the result should

! Regarding irreversibility of the entire spectrum A. Makharadze, About Decision of Constitutional Court of
Georgia on Retroactivity of Penal Code, in: Haconmnc Kuisckoro Yuisepcurery I[lpaBa, FOBineiinuii Bumyck,
Kiev, 2016/4, p. 398 ff (RU).

2 Due to its more or less legislatively contemplative nature. See as opposite to it L.-G. Kutalia, Extraordinary
Conclusions of Supreme Court, in: L.-G. Kutalia, Lagma, Jubilee Edition, 100 volumes, EASPH Mary, Georgia,
2018, vol. XXX (EN), Online under www.nplg.gov.ge.

3 Kutalia, Guilt, p. 763.

4 Compare OStGB, §5/1 (DE), VKP®cr. 25/2 (RU).
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be the same because of the same reason, for those qualitatively different components initially
belong to different forms of dolus. Integration of both new combinations into dolus directus
resp. into the identical form of dolus means negation of any constitutive correlation between
voluntative and intellectual aspects of guilt, that is it means negation of constitutive system in
guilt sphere. To be more precise, the stereotyped intellectual-voluntative scheme seems to be
just theoretically and didactically prevailing, but no more legislatively. Moreover, in a purely
theoretical aspect, as distinguished from inductions from above-mentioned judicial practices,
both models are aggravating models, since both of them solve the collision in favour of dolus
directus.

The main question that arises in this context affects the major motivation of both legislative
approaches. What we already know, these motivations are not based on the constitutive dif-
ferentiation system of guilt sphere. Besides, which concrete criterion does these parallel solu-
tions make opposite to each other? The only dogmatically and/or systematically possible an-
swer consists in the confrontation between subjectivism and objectivism, invisible at the first
sight, because both, intellectual or voluntative elements, are completely subjective constituents
of a completely subjective concept® — guilt. However, profound look indicates a different re-
ality. When an agent wishes a certain result of his action, the action is subjectively directed to
the result (mens rea # actus reus) and when an agent expects with certainty a certain result of
his action, the action is objectively directed to the result (mens rea = actus reus). With respect
to a wish is the action objectively not measurable, while in case of concrete expectation an ob-
jectively measurable orientation is clearly given. Thus, the answer to the undoubtedly crucial
question, which model is conceptually closer to dolus directus, appears to be dual: Subjec-
tively closer to dolus directus stands voluntatively shaped combination, objectively — cogni-
tively shaped one.

At the same time, a decisive formal criterion for differentiation between two different kinds of
dolus, as well as of culpa, as we already mentioned, is voluntative aspect. Otherwise dolus
indirectus were no adequate main definition (action is voluntatively [conscious admission of
result or indifferent relation to it] indirectly oriented to the concretely relevant result), but we
would have to refer to its only alternative definition in form of dolus eventualis (pointing at a
result expected intellectually in its eventuality) as to the main definition. And this consequence
speaks in favour of “voluntative” amendment. On the other hand, modern penal doctrine tends

to measure actions primarily according to objective standards (inclusive e. c. its theorem of

L A. Makharadze, Penal Responsibility for Aiding in Crime, Thilisi, 2006, p. 244 f (GE).
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so-called objective imputation), what in its turn speaks in favour of “intellectual” variation.
However, if the modern criminal law manages to avoid equally subjectivist or objectivist
attitudes, is a different problem. We would like to mention here just the heterarchic crime
system, where the essential equality of subjective and objective standards is not only conse-
quently proclaimed, but fulfilled?.

The principal common choice of Georgian legislator in a further, but not less vital aspect is
obvious. Within the frames of a dilemma to maintain minimized the quantity of guilt subforms
or to ignore the basic structural correlations of intellectual-voluntative system, he preferred
the first option. Such choice is very comfortable with a view to the fact that it eliminates the
gap as such and costs systematically no deep revision efforts, but mechanically regroups sub-
stantial elements. All the same, there is a much more rational solution in this context, too.
Although neither voluntative nor intellectual aspect in their present form can serve as single
main criterion for constitution and differentiation of guilt subforms, just because of technical
reasons, both forms of dolus can functionally be based just on intellectual aspect and both
forms of culpa can functionally be based just on voluntative aspect. It would not only main-
tain minimized the quantity of guilt subforms, but it would at the same time minimize the
same subforms substantially, instead of maximizing the quantity of intellectual and volunta-
tive components there in Austrian — though partially specified — way. Of course, we see no ne-
cessity of such systematically disintegrating rationalism, but it is to no more extent superflu-
ous than systematically disintegrating Georgian (or Russian) legislative complementation of
dolus directus.

Dolus compositus that in both cases naturally, purely descriptively results from the historically
established structural specifics of the intellectual-voluntative scheme requires, as opposed to
any other artificial solution attempts, no revolutionary decomposition of the intact system. It
makes no difference, if we combine intellectual component of dolus directus with voluntative
component(s) of dolus indirectus or vice versa, voluntative component of dolus directus will
be combined with intellectual component of dolus indirectus, in both cases we have cognitively
to deal with dolus compositus. This concept emerges autonomously, it is the option offered by
the system itself. If we choose as starting point the correlation between legislative and judicial
aspects before and after the present legislative transformations, the form of dolus compositus
representing the first combination is of mitigating nature and that one corresponding with the
latter innovation aggravates in its composition the penal responsibility given within the frames

! L.-G. Kutalia, Handlungslehre. Strafrechtliche Konzeption, Gottingen, 2011, p. 194 ff (DE).
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of status quo ante — theoretically relative definitions, since genuinely theoretically dolus com-
positus neither aggravates nor mitigates penal responsibility, it is a intrasystematical neutral
indicator. Therefore, we can define the initial dolus compositus (1998) as dolus compositus of
the first degree (due to higher degree of punishability) and the present dolus compositus (2019)
as dolus compositus of the second degree (due to lower degree of punishability): Eventual dam-
age cannot cause same or lower degree of criminal responsibility than precisely foreseen damage,
irrespective of the circumstance what it is voluntatively accompanied with — with wish or con-
scious admission resp. indifferent relation. This theoretical recommendation is generally addressed,
of course, not only to newly reformed Georgian criminal law, but to any other continental pe-
nal doctrine with similar intellectual-voluntative traditions, inclusive German criminal law.
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Dolus Compositus vs. Dolus Directus Voluntatis
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300G030bGYO IHI0FIOVLIBIOL, HMTILMS IFRRIDS MBOIIGIMO® FJ)dwgdg-
o0, 39MdMmE 30, 356 085Bg domomgdom, MM sbsdsreol Bsdgb 306l mszolo
999009000 ,,350M 5 BoMRWGdT0 563 LOLLEOLLLBSMMEGOMOZ0 YRGS FMg3Mm3gdS
@5 563 LOLbEOLLHTIMNEGOMHOZ0 FMZOEGMDS, 313305, MM 5 (Lobberol)lsdsGrom-
906030 YMH0JOHNMdOL LdogdEo HoMdmygbowo 396 046905, 565990 ©IBTsv)-
ol Bogqbsl 3000 3063093 25394536 Lobgaerdfoxzmliomsb (Lolberol)bsds®omergd-
6030 7OH09OHDHMOO0L BoGRgdl dods. 30DoEH030DdbY 539W0MmYOL . 053mBLOL 9.
0. 9360l Lobbeol LodsMMIE0E, Mo POMLOE 65Ol bYd0gdEol I3gOLMbs-
0BGl GuHMR30L. 65FYgo0sl ImdMzMgd0LOR6 2sblbgsgz9d0m, dm399)e 9dmbgg-
3500 03Eolbdgos 565 (390039 909390 57d0LT0GMHO IBsTsE0, 56539 TbMmEPME
BGmmomwo ©qw0b3306090s. 50lsb0dbs305, MM 053MdLOL B0ge 3MBEHWOMGOY)-
0 ©I39OLMbIODE0S BMIEGOWMWOs TdXIMJI MO, MG 0L 5) (300 MdL
6o IbmEmO MBwgdol 9e0dobo®gdsl, bgwmbwgdgul GHm3gdl dmgowgmdsls s d)
L5FoMN G030 MBgdoL 13gbmIgbo s IGOOL BsdsMPEGdMH030 36935 9HPTBY-
056 99m53L90900 395G JaMOH0JO0 56 gobenogo.

d9Lodg oMM F0TsMMIGISL A56aMIMOIMIOL MYME0S (2010) 595¢0dgBL, HMI-
ol dobgzomsi 35@gM05mHo LobbEPol LMo FBMEME OHMPO 0FYJMYdS

Loy gEom, 50539 bsbxgerol G9ns6:09856 @5 sObGRIEIds; FsHgmos¢rIt0 bobb-
0l bsOs(0¢nol 3sbber@;09¢m9855. 3596005 9mH0 LoLbEEOL BSOSO 6 bmGEo-

9905 0d, L3 6ol bgd0gdBHo 3OMEILWOTMMO v LosLMWWgdM™
96393900 25dM 56 0lixgds, 354053 M5 30MOJom: LOLbEOL BsdsMMEOL 3mwgduo
5§9L9dL O 9GS “sfgML” Lolxgwl. bb3sa35M5© MMI 3mJzsm, ob 30 56 sHgML, dg-
035¢gMMHgmdL 96 Bgsdbg39wMmdL otgysh 300E0bsMgMdL, 9539 Jabol dqLos-
0530l M95¢MdSL. goblobowrggmo 3OHMEgLo dmoEszl GMmYMGmE 3969M0MmgdM dmgs-

©9™Md9dL, oy B3YEOBROEOMYOMW MBWGOYOL. 53539 POMUL, FobaMIMdsEMdOL 3MbiE9%3-

305 5M1YIOMI® B9 BH03NM0, 39393 D0EH030LEWOO 3Mmb39IBE0SS, HMIgEos
53 90 LGBIOML Y30l 239MEL S SME FgMOL, FoEST MIBIBMI 0BM39I3L O3l

O3 9gbsdEm 0bGHMIOIEH03MM0, 0bg dglsdem 0bEMI3MBOEH030LEMO fo-

131



Criminal Law +

B55089gM0900L5256. G153 9gbgds Ao YM0sEMEMO Lolbeol LsFsMNEIOL 3653~
0 2563000560900l LBEHOSEGR0sl, dobo golomgdo Lbgs LodMEHYgDg dg3L, 30MY STdb
05658900039 ©MYT5BH035 33390bsHMBL. bLb3oms MO, 565 390 Bowrmlicmazos, G-
3MOE 935L godoGMbgdmo GHleo Lolbol BsdsOmEol ImdRz®mgds JuHEOR30L,
563 99@0 LeEoMEMyos, HoLIGBsE, og30L ABEOOZ, ILLZIMHO LoLbEOLLLSMMNEYd-
030 ©MJG®0bs 0g@30l, 50539 MBOM dgE0 3M0Tobmemyos.

I

Lolbewol L3Ol BiEsEosEMo gsbbmMEogmgds
(3B GMJlobols LolbeollsdsMmNEGdMG0Z30 30605005)

3-00gbobol Lolbarol BsdsMmEol BESOsEOO 649 0gMsmdommo (boggbmeg-
00560) gobbmM309egdol Jglobgd dmdm3zMgdols dobgz0m, ,LoLbEOL LsdsGswo
393999l boddoo Loboo M30MOL30MEYdS: LElx I (9d)ol FMJs®0m, IRIMPIIOMS
5 SLEOWMWId0m S LobgwdHoxzmgd®Hogzgo Immzsfgmdol gl bsdo LEgOM, Fglods-
dobo, 396390393909 OLEdINMYOIL  FMOPbMZL L, LosE, ™ogol b3, Im;3g-
30 ,b390Yd0“ ,,9MMbgNDY MBS 50290MmIL S SFoEHM™MI ymgzgerds dmd936m
935305 FobaLHdmgdo g@Ee3ol 3006303900 1308 M38039 Mbs dmMmoE3sL 2. LEoEOs-
WMOHO MIOWMNIHYOZS, O®MIJroi LobGHgdob Mafolzzerm sbobgzol JmodgFoEgdsls
A™390U, 53096005 LobbEEol LsFsMMNEIOL FsbbMEMEF0xEGdOL dMs356 doMMIL, Lo-
53 35@9MH05¢M LOLbEPOL LETIOMIE DY SMSRIMOG 56O MBS ,5039dMEIL™, 5M5TJ©
5200 bs 3Jmbgl LOLbEOLLYTIONGOMHOZ0 MOMOIOHMOOL oBYMIMDIOM-
o0l BOMB39wYmBIL FoBYMH0sEELTIMMNEYOM030 SB3gdEHoL  3MB3gdlvBMmdoL
390035000 06900023.505bm06539, LOLX GOl FMJoGrs, OMYMOE Sbgmo, olggg Mm-
3mO3 93930L Fglo, OMAMOE SBgMO, 56 SMOL 5®Y335GIMO 3M0EIM0MTo, M)
LY OPMOS, MHMYME3 EOL3MDOEMGO B®IoL dmd339wwo 0bGYMogdEool Asld@sdo,
OMIgbsi 30394o350H0 Lobxgesdg, Mmam® 3 LolbeoblsdsGmMEgdMH030 »YOHMOYH-
0™doL 4963MIMdsMdOL 60bsTY.

! C. Roxin, Strafrechtliche Grundlagenprobleme, Berlin, New York, 1973, ag3. 12, 8co®.: og., Wandlungen der
Strafzwecklehre,in: Festschriftfir Heinz Miiller-Dietz, Miinchen, 2001, a3. 711; R.Hohmann,Personalitét und straf-
rechtliche Zurechnung. Die Konstitution des strafrechtlichen Handlungsbegriffs auf der Grundlage der Hegelschen
Rechtsphilosophie, Frankfurt am Main, Berlin, Bern, New York, Paris, Wien, 1993, a3. 163; U. Sieber, Die Kollision
von materiellem und prozessualem Strafrecht, in: FS Roxin, a3. 1138.

2 1bid.

3 M. bafoermdMog C. Geisler, Zur Vereinbarkeit objektiver Bedingungen der Strafbarkeit mit dem Schuldprin-
zip. Zugleich ein Beitrag zum Freiheitsbegriff des modernen Schuldstrafrechts, 1998, ¢3. 248 89.
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MHobsegl gmgzerobs, 3mbLEGHOEGH™ME0ME LoLbEroLLsTsONWIdMHOZ LBIOHM™MS GmJlo-
Boligmeo 3mbLEgEsE00L 335¢MdIBY, LobgEEMIG, 53 3MmbLE W30 HoMTm©yg-
Bowo 59396@gd0l dglsdsdolo, BMOTSIMHO LHTsMMWO 396 F9BoboEgds BodgMos-
@90 LsMNEOL ,,ALEbYO T9360909d5", MMYMM3 5ol JoMrIGdIs 960 dbsg-
@5 ©. 3O5MBO! O LMD 9OHMO©  9MBgGMHMO Lb3s 3M0T0bsEoLEBHOE MBO™ T9B0Es,
519, 3539E0MO, 3. 393JMLOL LM 0sbo 3B30(3900m, ,mv Lb3s 5953960, Lolb-
ol LMWL 3OMEILO 19399 JIMGOL ToBHIM0sIE LOLbEEOL LHTsMIMSEL 025~
300 3mgdd9gdol 533MM0EIAL Y39wyob 0d, Lo 900 593L Fo@gMOSEMMHO Lob-
barol bodsMmol YdIEgOOL FoBLIBOZOI 25BTMEHYOL SOMEILLYSIMHO B0BbY-
B0m 3. 5MLYdIOMI® 03039 F90dgds 500b0TBML LolixgersmlHgdoo LHTSMSEN-
096 803560 90530(3. Lb3S LOEY39O0m, BBLOE LOLbEEOL BsdsMMWOL LEHSPOI OO 456-
b (309009008 dmdm3Mgds bgagmals, 560l 565 50bodbwmer 8mbs3zgmms 33wq30L Loy-
Bolo 9 BsMBRYBO 5@®OdMEH030L Lg39MgbEMdol boMolbo, 0589, Labxgaol
36905: 8m 39990 3mAM3Mgd0L 153356dM YOMWIDGB0EID godmBoboty, Lolixgwro,
296Ub35390000 Lol g0 F99JsMmOLOYSD, BoEHIMOIEMOLIAIOMEGOM0Z (36905l 56 Fotr-
9mogbL. 5939 9936036530, GMI BEBHIOIWMOHO MNZsWMbgE30L FggAs© Lobixg-
@ob 36900l 300 GOE0BIOOL 35M0WgEEmE Lob)HYs BTsMols 36900l 30O EHY-
5e0Bg053, M9YD 306039 LorgbOHBY sGLsE dM03M390s 396MmbogH dosersdo Tglvy-
o0 35656960, ®MIwol dseromsi BodGHMdM030 J899gds 0dgbl 65Ol Lods®o-
90603 bo®olbl. 359s5Bssdg, Lolbarol LsFsGNEIOL BSOSO FIBBMM30gMg-
B0l Jgbobgd dmdM3MgdoL BGYEgddo FoBHIM0sOHO LolbEOL LYTSOMIEO -
POx89wo GRYds sbsdsmeol Lo3zsbmbagdwm 3Mmgddols s Lobixgwoo dwdscrols
585M5*,

Mo OMLE Loddg gbgds 0gMsMJoM (LESOIMNM) MZIMIHBIOZOL, LOTIMYD-
6030 IOHMOJOHNMOOL BoMAWgddo 0633060930l LobOMAIOL MO  YM39EA35M0
5MmA9bBHOE30d 535, MGV YmM39w0 SO SOYMIGBEGSE0s 59y356 3:bB9JuGHTo
4m39m30L IbmwmE s0LGHOIIEGH0s: LoLbEIOL bsTSOMWOL BEHOIOIWMOmO A56-
bm®309wgdol sGBo bmad LmMgo 08530 8YMIsMJMBL, M EIBsTsmEEol AsBbM®-

I D. Krauss, Schuld im Strafrecht — Zurechnung der Tat oder Abrechnung mit dem Téter?, in: FS Schiiler-Sprin-
gorum, 1993, a3. 463 0.

2 R. Moos, Neue Diversionsmafinahmen im Osterreichischen Strafrecht, in: FS Miiller-Dietz, Miinchen, 2001,33.
537, W. Perron, Uberlegungen zum Verhiltnis von Strafrecht und Strafprozefrecht, in: FS. Hanack, Berlin, New
York, 1999, o3. 477, K. Geppert, Wechselwirkungen zwischen materiellem Strafrecht und Strafprozefirecht, in: Ge-
dachtnisschrift fiir Ellen Schliichter, K6ln, Berlin, Bonn, Miinchen, 2002, ¢3. 44 9., ibid. F. Salditt, Wechselwirkun-
gen des formellen und materiellen Strafrechts, 3. 67 3.

3 K. Peters, Sozialaddquanz und Legalitdtsprinzip, in: Festschrift fiir Hans Welzel, Berlin, New York, 1974, 43.
417 0.

* 3065306 530l gbabgd FbMEM . boFYgdos, Lobberol LssMMEOL Logsbo, MdOELO, 1997, 33. 184.
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(3099059 JgM5:3bo0 1¥d09JEOL 5@ IO MMLSTIMNWGOMH0Z0 MHPOIOHNMOOWSD
36O 3L YOLHTIONEGOMH03d0 BHEMBLEIME0MYds MBS FMIBOLMUL, oa®sd ,©9-
06339630, LBsd 500 56 593L Lolberol Lsds®merol 3MmiEgldo Imbsfoegm-
0L, 0530LROIWO O MMBEYGOMS FIBBMO309egdM Jd9gdLMs d0sMgdsdo -
36OHMELOMOHO  9e0dobsgools 3mdw3Mgdol J3539mbgo. Lolberols LsdsGoerols
36MHMyM535d0, MMIgog LoLbEIOL LsTIMMWOL BEHIOIWMMO ABBMM 300D
590U, 3OHME9LYYSEXMEMO 9Er0dobs3ool 3mdw3Mgds dmM(Yy3esEos. JogMad, Qoblbgs-
399000 MMYMO3 o05GH™MbIOMWO JoM0IM0o, 0l A9dBHMBYdMwo 29MTsbo md-
G®0b0obogsb, 0bLEHOEHM30MbIMEHO A9BYMIMDIMBOL 3b639BEOOL BoMAwgddo Alysg-
Lo 063963500 0BgdoLM30L 9339 93005639 56 MBJdS 5EA0W0. LOdGEY], MY BY-
53 B9d09dE0 0530l §39gdsLsb F0ToMrIYdST0 1930LYBIO S VMG GIMS, Fo-
95b50539, 396 50043905 MMaMOE LOlbEOLLYTIONEGOMH030 VODOYOHDMIOL Lwydogd-
&0, 99, MMaMmOE 50360069m, 0L LOdMEYY FoBHIM0IWIE- S BMEOT>MOBIASO-
90603 ,L8gbMEMOL* Mol LobbeEOl LsdsGMMEWOL Fobbm®mE0gEgdolL LEsoswry-
60 0350Mbx30L MZ5LsH0IO0PIL S J89gds, HMYMEM [ BITse0o, Bgds6Y-
M3l 565 58 063 9M35¢do, LOLBEOL LOTSOMEEOL LEHOWOIEMOO ABLMMF0JGdOBIm-
30l 08569660 53mLEGIMHOMOmIO FgMoabzol goaqdom, 565990 sbsdsvEo 0530~
Lo 5GBO0 3EYOIMYMIL 0g, Losi ol Lolxgwro dmbEgal. S3M0YS©, IbST>MOols
Bo09boo 3060 30 96 L300 YdS FoEIMOSIMOBSTIMNYGOMOZ0L LOdOEHYIL S 3F335-
3@ 508mPBBYds MmgLdg 3OM39LYSMOLSTIMNYOMO30L bLRgOMTo, 0lg3g MMAMO
Lolx 9 sLlEOWMEdOL LEgH™MTo, OHMyMEE Lolbeol LsdsOHMEOL obbmMiogwgdol
13066 9O G080 09MMJ0)0 MZ50MIHYE30L Jobg3zom, 5539 Jmzowgm-
domd 301906030 29690060900l 3G0bE030L Fglodsdolo FoE MO OLSTIM0YD-
0030 5b399dB0 3MAgegds MPyzgGe© ad infinitum: Lobberol Lsds®oEol IO
3963M3Md50MdOL BMmdM3Mgdss.

Lobbgrols LsFsGINEOL LEALIRGHMO0s6o AoBbMME0gWgdol Tglobgd dmdw3z™gdols dg-
0OMEMEMY0MOH0 L3693 I65Tsol LHALIGRIHMEOOE LobEYISLMIb F9dmbggzo-
00 56 5MH0L. HMJLobo EBsTsOl (369056 B0TsMINYOT0 FobALBLIGMGE 5d396GHL
3035Mm53L, HMAMOE 3BMDOE0s, 365 1539PM0Z B0l (369d0BsT0, 56539

5659590l BEHOWJEHIOOLOET0, BTl 9egdgbEHgooLsdo. Foblsbowrggeo
dmdm3Mgdol Bsdwgddog bgarfigMs 030399, U OMJLobolgwmwo bgefg®mss. osd-
G030 533565 306LEOGHM30MM0 3m33MmbgbEJOOL X JMMZ60 gobersagdols s xg-
3560 MOD0YOMNY3T0LS, 3b505, BEBIVOWMEOS® 5BV IOO STM DS, TogM5D
0¥) 30039 99dmbg935d0 360600905 ©sbsdsmeols (36900l 3603369 mds, dmzgdmen
99000b3935d0, 30MHO306M0 535000, 0BMHEPOWds LOLbEOL LEBsMIMEIOL MgMMHOS Joo-
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56m0580. x9gM 9MH0, LOLbEOL LHFsOIMSEO BMS3MGLOE SOEF BTl bEHYd-
G5B9 9dM3M9ds5 HMJLoboLYMO 25290000 S sOF F9coEb3sBY BMdM3MYds 0o~
3MOLOLYMEO ogdOm, 50539 ImdM2M98s 399396305 BY. IO 5A0LS, YOMEYDY,
Aol sb5bTooiE LOLBEOL LYTsOIMSEO Bsd JoMOMOE LORIHYMI© b 30gEn-
@905, 09MMH0ME® F3IM0s: OMYME3 Hgbo, Lolbol LsFsOMswo beM 309 Yds
9983 B0IMSE B3 YMH0sMO LoLBEOL LMoL Loboo s FbME M FodMbs3-
ol 89d:b3939030 3¢00b©9ds LOLbEPOL LHTsMIMEIOL 3MHMEFGLBOLS s LabixJSLOMHY)-
90000 L¥F>MMWOL Loboo. BsMMHE0S, BESEHOLE03MMSP IBSToME0 YymzgEwOLO-
MOMOOL SGHM00BH05, FogMsd, LobbEPOL BsdsMPEOL FomgdoE030L MZswlisbMHobom,
3oOHPNHBMI0gMHJO0L 3095303096¢0, OMIIOG 3M9BI0M® 9O Q933N BMOToYH
Lobbgols LsFoMMsL, B399 9dMH03 FobMBMIo Fo®sos 3H0TobMYgbmE 3mgxn0-
30963 90%bg. bLb35835M5@ MMI 3mMJz3sm, AR SZOPIOMEMS MOMEIHMBOL MSbIT>OIOM-
05 396mbImMBoE dmdosdgoms M5m©gbmdslimsb Lolbol LsdsMmeol gsbbmMog-
9d0L BoALERIGHVM0SB LoLEHYISL 3M0BE303IWE 56Yg3L. LOLbEPOL BsdsHNEOL mo-
300050530 3496930Mb5¢HO ABIBLIMGOS LHirrMg 0T5d0 AEYMTSMYMBAL, MMT M-
Dmdogmgds LemEoswOo 3bBM3MgdOL Hobos, gwod@dmMo Jzgze 30 TbmEwm Qsdm-
B530obo 8mEgdeo Falosh. sdMEIML, Lolberol LsTsMm Moo LOIYMTBOEIs© bmM-
309905 b M 0d, BLHE 96 593L 5O LELX GEPSVBOYIENGIODO BsTSODEOOL
©5/56 LolbEol LYFsMICOL 3OM3gLOL ABbMOEF0EdIL, 5B Bo@gMoswrmEmo Lolb-
ol BosMNEO0m YBHMB3gYMROWO Bgo@0IMH0 BMYso 36019396300l Botyergddo.

II

0bLEBoBHMEOMbsMo gerodobsgools 3Mmb3gxEgdo
5. 3OLEMsgBHvIo geodobsgos

LA BHME0 gerodobszool 3mbiEgn300lL BIMRWgdTdo 0blEOEWE0Mbsw Mo 300-

39096GO0 LrgdogdBHo 56 ger0b3306098L. ©I0b3396HOL, GMyMOE I 0b3396¢L,
LEAOGMLO LOLEIIMMIE FO0MWIOJ0S. STOb GOMN-9OM MZoeLOBObM Togowoml Lolb-

ol BsdsMMWOL 33O MJG®0bsTo 3. 0. 5. BMb FMOgMHBSHOL Labiygeroo dvy-
Jo60b BLOJMEMAO0MHO MGME0S 5699 bgASBHOMMO DMYSO 369396305 S 5J9B Yo-
9md0bs6g 0gMM0Mwo 9993900 FoMmBmoygbl. Lobxgmol sbbobowggwo mgm-
605, ®MIY03 Y39wsDg 939830Mm© 500g4358L LolbEOL LodsGmolb F9d0sM0¢ 33bd-
30MbosME dmbBgdsl, LEdfMbsMIME, 000300039 M9OZIEOBYOME0s M930L 53v)dg-

1P.J. A. v. Feuerbach, Revision der Grundsitze und Grundbegriffe des positiven peinlichen Rechts, Teil I, Erfurt,
1799, 3. 42 o5 passim.
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990 M YO gdq0do. BMogMBdSbL, ©Iw0b3306M900l Fgdmbggzsdo 539mgdL G
56Bg356L 3530L0 LOLYXIOL MYMOOOL LELMYIOWME, Es65T5Eol LYd0gdEO 29394o3L
LobgEIFoRMBMB LHTIOMWIOMO30 MOPOIOPMIOL BIMRWIO0EIB!, MO0 TBs-
3539 69253096H0 BMYs0 3693963008 MJEHMOBsTo FoElsbs b Bbgmeos. y39wm-
396, LosE 30 LELX G0 FJsGrs MBS F9MIOLILML bO3MMMOZ Loy gws, Lob-
X900 3MgoM0ol BLOJMEMAOMOO MJMOM0S SOLJI0MOSE 3530GIOMYOLZ o, BT
Lobxgerom 3994565 98B39dGHIO0 ©bs 0ymUb, s6ds6MMO LolbEoLLLTsGMEGIMOZ0 F93-
35609059, Bb30939M50 59 BBJ30mboMmgdso LoLEHYds dovyfigmdgeros (flustra feren-
tur leges nisi subditis et obedientibus), doa®s0 Lobixgeroo IMJo@olb 959G IOMBsBY 0YO-
39 LOLEBYTS 91939 396 0d69ds sTM300YIOME0. SFoFGHMI BMOYHdLOL FogH Y b-
3396@0L LobBHYF0IH “9Jl3gEOMYdS” OEGIOL EIMAOIMEISD AOBORIOO FoIHY39GSo.
5MH0L ) 565 ALRO3LO GEr0B0boMYdS WMYO3MMS© 08539 DmTom Folorgdo, saol B~
GO 295596905 363933 IOHO FJoMgdg00Ls s ©L336900L 2o6M9dg dbgs 0
doofage.

39350050Mmm 5309MHdSbOL 5FMBOZIWO  ©JIMGds . 053MmdLOL 939300 MO30L¥)3-
©9d0Ld s 899ms odm 35UvboldygdEMdOL Loboeogdslis™ s 3. MYALYOL ,50md-
®B939o Ldogd@oL® (choosing subject) 36905L%, gOPMdOZ FOHowdo. Lodogg d9do-
b393580 bLYBd0gdEBHO 0MRI3L, FBMWME 306039 89dmb39g35d0 Loy gl dJsGom do-
dmf3990 BLOJMEIMPOWOO 0dgdOL 30HMBJBT0 (FoMIEBMI0GMHYOLS S B0~
@3l M0ob), BsMRY6 M Fgdmbgzgzsdo 30 560hg3560, MMAMM3 Sbgmo, Ms30Lw)Rs-
05 (356 HBMI0gMgOsLs o 35LwbolidygdMdsls FMOL), vy 56 F930mM3seobLfo-
6900, 8545W0MHQ, ,,30068MOINMIOL TN MPOBL™ 053MBLMSD, HmymO3 Ji3930L 0o-
30L99Rw9d0L LsdoMol3oMm 3md3mbybAEL, 56wy ,8mdsesdol 835369 3MbEHWOOMYdMY-
0o OHMEGOOL BoMRgdd0“ 3MBRMEOIMNWMOOL 25390000, MoMeIb Folvm33M0E 56 vb-
@5 04ml LOEFOMEOMYOMOO sORTIBEIE00LS O LMEFOMEWMYOMHO 0bLEOE30MbS-
@0HBIol BMbYY, 053BLOL LobsWsABs 3 BodO20LAXIBO Lobsersgdss. 3533060
Lobbgrols LsdsOPEOL 3mE9gJuBol 39Mdm bsfowrol Bm®mAsl, MHMYMOE 930l OHMBY
55330605 351 M. A9FYMHGE0dg S 50MBOBY, HMI YE063396E0 Bmddggdl LL3-obL
B®AoL ,,0605 LOHobssVIPIYME, 3®5TgE FgUodsToLOE, ,30 9O 3O39g3L T, 965TgE
SO gdL dobs”, IbMEME ST IO h3960 06EIOILOOL Logobl MBIdMS© Tgoc-

1 1bid.

2 89o®. H. H. Lesch, Der Verbrechensbegriff. Grundlinien einer funktionalen Revision, K6ln, Berlin, Bonn,
Miinchen, 1999, 3. 170 8.

3 G. Jakobs,Die strafrechtliche Zurechnung von Tun und Unterlassen, Opladen, 1996,33.20 83, 31 @.

4 P. Ramsay, The Responsible Subject as Citizen: Criminal Law, Democracy and the Welfare State, in: Modern Law
Review, Oxford, 2006, 33.33 s passim.

> G. Jakobs, Das Schuldprinzip, Opladen, 1993, ¢3. 29.
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396L 6ol HMYMEOE OL3MBOE0Y, 0lig LsbdE0s. Logddg ob gobwsgm, GM Lolberol-
bs05G03¢n98030 batds s65390b 56 36005¢753b, 0L 56 5HglgdL 39350 9649 56 Sgowro-

090L J3930L Gabl, s@sdgo sepPg®l Jpa350 @ sPglindl bsbxgerls dmpgd-ycro Jpazolsor-
30U. 993900 M 3004350, LolbEPOL BsdsMOL 356Mmbo SO 309d5H3L S s F 0TJEM9-

05, 96M5dg Loddg 339Jd3L LHMMg© ,,J3930L o30LwREIGOIBS S TJIRJdOLIMZ0L
35Lbolidy g0 MdLML*, sIBsT530L, HMYMO(3 ,,5dmIMRG39e0 bLd0gdEoL™, Laboom.
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@db* Im0sHBOML Ms30 OHMYMO3 ,300393I6GHWOO 30OHM369gds“C (MBROM BMLES:

!lbid., 33. 82.

2 053mdLoL MgBolo, MHMIoL Jobg3z0ms3 »39BH0TM0 Balixgusrlmgdol IHLGdMMIdOL Boty-
@gdL Bo®ds 339 ©I0dBIOL 396 Bs0oIbL™ (0y., Biirgerstrafrecht und Feindstrafrecht, in: Hochstrich-
terliche Rechtsprechung im Strafrecht, Heft 3/2004,33. 88), dbmem@ 3H®dgdol Bgs3oMmobmgolos
9mOH90990. LHMOHI© 500EHM, Fo250005©, MY3000030L OHML 25dMm0yYqbgds sMs odzgwo 309395309,
3650900 bL3-ob § 66 Jobgzom (35M) 0L A53M0Ygbgds Lol gEEOl F5MSCPICPwIBSE S Y3030 SF00-
90l bsbyzgarl s6s 0bLE®MO0bE s, 90589 LHimMgo 993s0bLE®A9bEMws©: ©I%05096(91G0 bsb-
@80 80r9bgs3500 50099079¢70 bomBol drmatreahso 35802996980 gsden.

3 ob. L.-G. Kutalia, ,,Feindstrafrecht“— Naturzustand vs. Rechtsbeziehung?, Géttingen, 2007.

4 G. Jakabs: Biirgerstrafrecht und Feindstrafrecht, in: Hochstrichterliche Rechtsprechung im Strafrecht, Heft 3/2004,
23- 88 8, 93; Terroristen als Personen im Recht?, in: Zeitschrift fiir die gesamte Strafrechtswissen- schaft, Band
117, Heft 4, 2005, a3. 837 dqos passim; Staatliche Strafe: Bedeutung und Zweck, Paderborn, 2004, ¢3. 43;
Feindstrafrecht? — Eine Untersuchung zu den Bedingungen von Rechtlichkeit, in: Hochstrichterliche Rechtsprechung im
Strafrecht, Heft 8-9/2006, 33. 292 oo passim.

> ob. 0g,., Biirgerstrafrecht und Feindstrafrecht, g3. 90 30.

¢ 1bid., a3. 88 0.
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g5 Mbys, LobgHg mdwg39w0 §0bs5EIRMdss, Fs3Msd IBHMOL Lolbeols bo-

! Ibid., ag. 92 dcos passim; Feindstrafrecht, g3. 291 99; d®. ogy.,Strafrechtliche Zurechnung und die Bedin-
gungen der Normgeltung, in: Ulfrid Neumann und Lorenz Schulz (Herausgeber), Verantwortung in Recht und
Moral, 2000, 3. 67 90.

2 Jakobs, Biirgerstrafrecht und Feindstrafrecht, 33. 88 0.

% 1bid., a3. 90, 92 3; 0y, Feindstrafrecht, a3. 293.

4 0g., Biirgerstrafrecht und Feindstrafrecht, 33. 93.

5 1bid., a3. 92, 95.

¢ 0y, Feindstrafrecht, a. a. O., S. 294.
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! 0g.: Biirgerstrafrecht und Feindstrafrecht, g3. 90 99; Feindstrafrecht, g3. 292.

2 1bid., 33. 293 0.

3 ob. 3@©obL LobbEIOL LsdsMCIEPOL MZoeLFogMOIE OBIMHIbEOMIdOLoDo ibid., 33. 294.

* o3cm0wgdom dob FBHOOLLOLLEIOLLLTMMEGOMOZ0 SL39dEoLsT0 0y., Biirgerstrafrecht und Feindstraf-
recht, 3. 91.

> 0Q., Biirgerstrafrecht und Feindstrafrecht, g3. 90.

¢ mg®m sbeomb F. M. Llinares, Persona o enemigo; Vigencia real o postulada de las normas; Estado de derecho
perfecto u Optimo en la practica. Al hilo de la segunda edicion del libro Derecho penal del enemigo de Giinther
Jakobs y Manuel Cancio Meli4, in: Revista de la Facultad de Ciencias Sociales y Juridicas de Elche, 3. I, Nel,
2006/7, a3. 140 0.

7 Feindstrafrecht, §3. 292, 297.
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d3®90L ymgzger mddo 9ggbgds, 08 obBMIBZ0m GMmEOo 04dbgds s dmgdggdl, HmI
3o 565306 5@olOMEgdL. bmerm sd Lobom 5945e0d9dL LogMHMSTMEOOLM LolbO bs-
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Lo 3mOBols s 396EOL 96 Bogargds HML@MLS s BobEgl M Ws0dboEol bgwdy-
361950l Mgl MgBolYdoL 335eMdsBY® - 56 585 M) 00 Lsbom ¥sBgymam sl

! 0g., Biirgerstrafrecht und Feindstrafrecht, 33. 93; «yg36m sbeoml oy, Feindstrafrecht, a3. 296.

290m. W. S. Heinz, J.-M.Arend, The International Fight against Terrorism and the Protection of Human Rights.
With Recommendations to the German Government and Parliament, Berlin, 2005, 33. 30 @ oo passim.

3 Jakobs: Biirgerstrafrecht und Feindstrafrecht, a3. 89 99; Feindstrafrecht, 93. 289, 292 3; ob. sp®gm3g ,,Lo-
0560 gdm030 boggmol dBMmoL“ 3bgdolado oy., Kriminalisierung im Vorfeld der Rechtsgutsverletzung, in:
Zeitschrift fiir die gesamte Strafrechtswissenschaft, Band 97, 1985, 93. 753 3; 3003039 39639 00300b0b
9390L09b BodsGogdsdo: J.Arnold, Entwicklungslinien des Feindstrafrechts in 5 Thesen, in: HRRS 8-9/2006,93.
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im Strafrecht, Heft 2/2006, ¢3. 69 8; H. Bielefeldt, DasFolterverbot im Rechtsstaat, Berlin, 2004, a3. 9.

1 asdmfigemoegoom R. Saage, Eigentum, Staat und Gesellschaft bei Immanuel Kant, 2. Aufl., Baden-Baden,
1994, 3. 134 4.

2 Montesquieu, De ’esprit des lois, Paris, 1977, 33. 96.

3 ob. ,,3mbLEHMMOMmIBdMo IBHMOL™ 36gdobswdo A. Aponte: Krieg und Politik — Das politische Feindstrafrecht
im Alltag, in: Hochstrichterliche Rechtsprechung im Strafrecht, Heft 8-9/2006 g3. 300; Aponte, Feind oder Biir-
ger? Giinther Jakobs und das Dilemma eines feindlichen Strafrechts, in: Leben im Feindrechtsstaat, 33. 145 00;
WBOH® JO0GH0Zs© 53 oadoom K. Malek, Feindstrafrecht — Einige Anmerkungenzur Arbeitsgruppe ,,Feind-
strafrecht — Ein Gespenst gehtum im Rechtsstaat” auf dem 30. Strafverteidigertag 2006, in: Hochstrichterliche
Rechtsprechung im Strafrecht, Heft, 8-9/2006, g3. 317.

4 653, 95O, 56O 650dbsgL, MHMI Lobbeol LsdsHmagrdo dob ggMsbso 335¢l 396 393690qm. 03ds
0bbEHOIGH G0 YHP0YM39380609000, HMBEGdTo3, FogoW0Ms, ,6JBOL IGHGWWO ABLIBLZMYY-
@mdOL“ dmdgbEo (ob. Lackner, StGB, § 211/6 9) 3c»0bgds, dbgwrs© M) 50dm3z58g60 Fg8BsM0ES® bodsM-
0Eg0M030L J353mbgEL, G539 WRMM IgEs© 306H0Jom.

> do®. B. Haffke, Vom Rechtsstaat zum Sicherheitsstaat?, in: Kritische Justiz, Heft 1/2005, §3. 22.

6 Jakobs, Schuldprinzip, 3. 26 33; 930 ob. og., Rezension: Benno Zabel: Schuldtypisierung als Begriffsana-
lyse. Tiefenstrukturen moderner Praxisformen und deren strafrechtliche Transformation, Berlin, 2007,in: HRRS
5/2007, S. 232.

7 Jakobs, Schuldprinzip, 3. 26.

8 a08mfizeoggoom Bielefeldt, Folterverbot, ¢3. 5 cos passim.
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1 ob. 0y., Feindstrafrecht, a3. 289.
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2 gbmeom 690G 0M®e©, 3odzsm, H. Alwart, Zurechnen und Verurteilen, Stuttgart, Miinchen, Hannover,
Berlin, Weimar, Dresden, 1998, 3.9 9, 32 d3.
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Bo9b0m, LogMHmMME? oMs 530Ls: LogsdmAgdM ,,dgMo(3b3s" gladerms gobbmM0gw-
©9L 99653b30L LmdogdEBHOL LEWMWO EYPAIBLMBOL 30MHMOYdT0E, OE d193g 56
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51b353350M5053 G90dengds 49PYL.

2 8o®. U. Neumann, Funktionale Wahrheit im Strafverfahren, in: Festschrift fiir Arthur Kaufmann, Heidelberg,
1989, a3. 81 4.

3 ob. dm@Egdue 3mbByJu®do Th. Weigend, Unverzichtbares im Strafverfahrensrecht, in: Zeitschrift fiir die ge-
samte Strafrechtswissenschaft, Band 113, 2001, ¢3. 276 0.

4 R. Bloy, Die dogmatische Bedeutung der StrafausschlieBungs- und Strafaufhebungsgriinde, Berlin, 1976, ¢3. 71 99,
84 99 o passim dobgzom, 359., 9JUEGHIOOGHMM0sWMds 6 ©I3MEIGHOL 0bwydboGgBo My 0dmbo-
IO

> asdmfjgemoergoo H. Frister, Schuldprinzip, Verbot der Verdachtsstrafe und Unschuldsvermutung als mate-
rielle Grundprinzipien des Strafrechts, Berlin, 1988, ¢3. 49, 84 99.
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de Studien, 34/Friihjahr 2002, S. 97 99; do®. R. Maurach / F.-Ch. Schréder / M. Maiwald, Strafrecht BT, 10.
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