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Message from the Organizing Committee Chair

Welcome to the Batumi International Conference on Law and Politics — BICLP 214!
The — BICLP 2014 provides opportunities for the delegates to exchange new ideas and
experiences, to establish business or research relations and to find partners for future
collaboration. The mission of BICLP 2014 is to provide a platform for researchers, aca-
demicians as well as other professionals from all over the world to present their rese-
arch results in Law and Political Science. The goal of our conference is to support, en-
courage and provide a platform for young researchers to present their research, to net-
work within the international community of other young researchers and to seek the in-
sight and advice of successful senior researchers during the conference. We hope the
conference will be held every year and will be an ideal network for people to share ex-
periences in several fields of Law and Political Sciences.

Many people have interested in BICLP 2014 and many of them worked very hard for
the conference. Thanks the authors who have submitted papers and actively participa-
ted in the conference. Many thanks to our special guests and partners Prof. Inga Zaleni-
ene Vice-Rector of Mykolas Romeris University, Lithuania and Prof. Aleko Bakuridze,
Rector of Batumi Shota Rustaveli State University, for supporting of the event.

On behalf of the International Institute for academic Development, 1 would like to see
you next year at the BICLP. We would be very pleased to receive your suggestions,
comments regarding the conference and wishes for future event. | wish you a pleasant
stay in Batumi and successful conference.

Yours sincerely,
Dr. Malkhaz Nakashidze
BICLP 2014 Organizing Committee Chair

Founder of the International Institute for Academic Development
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| PLENARY SESSION - Law and Politics

Session Chair:
Dr. Malkhaz Nakashidze,
Batumi Shota Rustaveli State University, Georgia

Academic Ethics in Higher Education System: Using the International
Instruments in Building the Integrity Culture at University

Inga Zaleniene
Vice-Rector for Research and International Relations,
Mykolas Romeris University, Lithuania
izaleniene@mruni.eu

Giedrius Viliunas
Vice-Rector for Education of Mykolas Romeris University, Lithuania,

studiju.prorektorius@mruni.eu

Abstract

With the pace of societal change and
emerging global social, technological,
environmental and cultural challenges
ethics gets increasingly more importan-
ce in higher education (HE). Ethical va-
lues and principles become instrumental
not only in strategic orientation and pro-
filing but also in everyday decision ma-
king of a higher education institutions
(HEIS). If developed and embedded pro-
perly, they can create a powerful set of
references for a more effective collabo-
ration between students, teachers and
management and link more closely HEIs
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to a broader context of public values,
concerns and expectations.

Academic ethics belongs to fundamental
discourse of the University and higher
education as such. Despite of ongoing
utilization of universities in service to
the industry and the labor market which
has led to the perception of them as a
‘knowledge and qualifications factories’,
in its essence, the University is an ethi-
cally-based and ethically-oriented insti-
tution.

Taking into account the new roles of
university in contemporary society and
the role of ethics in building a globally
relevant HEI of 21st century Mykolas


mailto:izaleniene@mruni.eu
mailto:studiju.prorektorius@mruni.eu

Romeris University (Vilnius, Lithuania)
(MRU) decided to review and rebuild its
academic ethics infrastructure using the
best international practice. Aiming at
formulating and improving university’s
academic ethics policy, a special work
programme for embedding the academic
integrity into institutional practices was
developed.

The article discusses queries MRU was
facing during the transformation period,
the challenges of integrating of the inter-
national instruments into the institutio-
nal environment and ends with some re-
commendations for HEIs following the
way of rethinking and revitalizing their
institutional academic ethics systems.

1. Introduction: the changing role of
ethics in higher education

Nowadays, ethics is a theme highly sig-
nificant for higher education globally. It
becomes more and more obvious that the
ethical values and principles in contem-
porary HE cannot be limited to inherited
academic culture and / or rhetorical dis-
course, but must actively and effectively
function in every area of everyday acti-
vity of a HEI. Forward looking contem-
porary universities understand that in or-
der to smoothly perform their tasks valu-
es and ethical mechanisms should be in-
tegrated into the university strategies,
managerial processes, organizational
procedures, and permanent monitoring,
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how university responds to the societal
challenges [1].

In the global interconnected world HE
systems are asked should pay more at-
tention to the complex roles and functi-
ons of universities. It is a truism that the
future of humanity depends largely on
scientific and technical development
which is nurtured at universities and ot-
her HEIls. Less widespread but not less
important is the notion that HE is the
most important means to contribute to
the education of responsible and ethical
citizens, highly attentive to the needs of
society, capable of disseminating know-
ledge, and serve to the society and every
individual in all aspects of life.

In pragmatically-oriented environment
of today‘s ‘entrepreneurial’, ‘market-ori-
ented’, ‘diversified’ HE
systems one can meet the attitude that
ethics is something additional and se-
condary to the ‘core business’ of a uni-
versity — something that can be attribu-
ted to disciplinary debates in Faculty of
the Philosophy and that may be referred
to only in celebratory addresses of insti-
tutional dignitaries.

and ‘mass’

A closer and more attentive considerati-
on quickly shows this kind of reasoning
as deeply misleading. Ethics belongs to
fundamentals of the University and hig-
her education as such and should create
the environment where it will be motiva-
ted to take the right decisions.



Despite of ongoing utilization of univer-
sities in service to the industry and the
labor market which has led to the per-
ception of them as a ‘knowledge and qu-
alifications factories’, in its essence, the
University is an ethically-based and ethi-
cally-oriented institution. Along with its
aforementioned mission in the world of
work it serves to the development of a
person; to the socialization of new gene-
rations; to the transmission of culture;
and, not to forget, to the human strive
for pure and disinterested knowledge
which is embedded in very nature of hu-
man kind [2]. That’s why ethical consi-
deration is constant part of definition of
mission and profile of any higher educa-
tion institution in any time.

Current processes of massification, di-
versification of higher education provisi-
on and sources for the funds, marketiza-
tion, commercialization, internationali-
zation and regionalization of higher edu-
cation, continuous development of ICT
have added to this consideration more
urgency. HEIs are facing new dilemmas
such as how to balance their scholarly
obligations and load of massive educati-
on of professionals; the compatibility of
“first’, ‘second’ and ‘third’ missions of
the university and the need to earn mo-
ney in order to proceed with primary ac-
tivities; and that of confrontation of un-
precedented mix of cultures on their
campuses. Such questions are unresol-
vable without ethical reflection. Thus et-
hical values and principles become in-
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strumental not only in strategic orientati-
on and profiling but also in everyday de-
cision making of a HEls. If developed
and embedded properly, they can create
a powerful set of references for a more
effective collaboration between students,
teachers and management and link more
closely HEIs to a broader context of
public values, concerns and expectati-
ons.

Taking into account the new roles of
university in contemporary society and
the role of ethics in building a globally
relevant higher education institution of
21% century Mykolas Romeris Univer-
sity (MRU) has accepted the proposal to
become a pilot institution in application
of International Association of Universi-
ties (IAU) and Magna Charta Observa-
tory (MCO) jointly prepared IAU-MCO
Guidelines for an Institutional Code of
Ethics in Higher Education [3] (IAU-
MCO Guidelines)and to re-work its in-
stitutional code of ethics.

This paper gives some background in-
formation to this exercise, discusses que-
ries faced during the drafting period, the
applicability of IAU-MCO Guidelines,
and ends with some recommendations
for HEIs following the way of rethinking
and revitalizing their institutional codes
of ethics in connection with IAU-MCO
initiative.



2. Background information

During last two decades Lithuanian hig-
her education has faced a rapid expansi-
on both in numbers of students and of
HEIs. After liberation from Soviet Uni-
on in 1990 student numbers have increa-
sed almost three times and exceeded
200.000 in 2010 which was more than
60 percent of the age cohort of 18-24 of
the overall population.

Correspondingly number of HEIs has ri-
sen from 8 till current 47 which compri-
ses 14 public and 9 private universities
and 13 public and 11 private colleges of
non-university higher education [4].

With exception of historical Vilnius
University established in 1579 and few
other HEIs dating back to the beginning
of the 20" century most of new players
have emerged from Soviet polytechnics,
postsecondary-non-tertiary  schools of
professional education, or were establis-
hed in the ‘plain field’. Explicit ethical
reflection was not widespread among
these schools and most of institutional
codes of ethics (ICE) have emerged only
in the middle of 2000ties following the
recommendations of the Ministry of
Education and Science (MoES) of the
Republic of Lithuania of 2005 [5].
According to these recommendations all
14 existing universities adopted instituti-
onal ICE’s till the end of 2008.

This top-down pathway of developing
ICE has led to some easy predictable
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consequences. The ICEs were not perce-
ived as institutional self-regulation tools,
universities were not approaching them-
selves as subjects of ethical discourse,
and ICEs were not instrumentalized as
means for the advancement of manage-
ment culture. Most of aforementioned
university ICEs followed similar structu-
re and shared most of basic assumptions,
concepts and statements. Regrettably,
some questionable attitudes of the re-
commendations of MoES have also been
multiplied. Another consequence of this
system-wide push for establishment of
ICEs was its administrative and rather
formal way of naissance inside of HEIls
leaving broader academic community
neither involved in its development nor
knowledgeable about its contents. Such
way of developing ICE was predicted to
non-effectiveness or even slightly cyni-
cal attitude in regard to it.

New wave of redesigning of ICEs was
following the adoption of new Law on
Higher Education and Research in 2009,
in which the duty of students and acade-
mic staff to adhere to the Code of Aca-
demic Ethics adopted by a higher educa-
tion institution is imposed [6]. This law
also introduced the new body responsib-
le for academic ethics on national level —
Ombudsman of Academic Ethics and
Procedures, a state officer who examines
complains and initiates investigation re-
garding the violation of academic ethics
and procedures. The Ombudsman of
Academic Ethics and Procedures Office



was established and the ombudsman was
appointed with notable delay only from
the beginning of 2013 with the main
tasks to promote HEIs to adhere their ac-
tivities with academic ethics and proce-
dures; to control how HElIs follow their
ICI’s; to cooperate with HEIs solving
the problems connected with the violati-
on of academic ethics and procedures;
effectively and confidentially investigate
the complains regarding the violations of
academic ethics etc. [7]. According to
the data presented by the Ombudsman
Office in 2014, 9 officially presented
complains are under the investigation
and 2 final decisions were already taken

[8].

According to the previously mentioned
Law on Higher Education and Research
the academic community shall make use
of academic freedom and act in compli-
ance with the Code of Academic Ethics,
which should be prepared and approved
by higher education and research institu-
tions in accordance with the recommen-
dations of the ombudsman of academic
ethics and procedures. The draft of such
a recommendations is under the deve-
lopment now.

3. Mykolas Romeris University Code
of Ethics of 2007

Mykolas Romeris University belongs to
the new generation of Lithuanian HEIs
established after 1990. Following series
of former transformations it became
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University of Law in 2000 and transfor-
med to comprehensive university of So-
cial Sciences and Humanities in 2004.
With its 17.500 students currently it is
the second-largest university of the co-
untry and the largest university in the re-
gion in its field.

MRU Code of Ethics was approved by
the University Senate on 5 of April of
2007 [9]. In compliance with the spirit
and detail of the recommendations of
MOES it consists of I. General Princip-
les; Il. Common Standards of Ethical
Behavior of Academic Community of
the University; 111.Code of Communica-
tion between the Community of the Uni-
versity and the Students; IV.General
Norms of Ethical Behavior of Students;
and the V. Rules and Procedures of the
Implementation of the Code.

The most striking peculiarity of the Co-
de is the although partial but substantial
separation of ethical norms of (and for)
‘University Community’ and ‘Students’.
This was determined by the Recommen-
dations of MOES, as it formulated the se-
parate statements for the codes for aca-
demics and for the codes for students.
The priority to the perspective of acade-
mics deviates from the primary ethical
and social responsibility of the univer-
sity. This artificial separation makes im-
possible to define and develop common
values and principles, recurrence of the
statements, causes structural and proce-
dural dysfunction.



MRU Code of Ethics is mainly based on
prescriptive prohibitive mode and is fo-
cused mainly on negative issues of unet-
hical conduct to be avoided, not indica-
ting what is positive — implying standard
of ethical conduct and values. In additi-
on to that, the positive part of the Code
consists mostly of general principles of
socially acceptable behavior and not so
much on specific features of academic,
scientific and educational behavior.

Some relevant concepts are missing: in-
stitutional and personal social responsi-
bility of the academic community; prio-
rity of students’ interests; conflict of in-
terest; sustainable development; integ-
rity of international and intercultural col-
laboration, etc. The procedure of safe re-
porting is missing from the Code as
well. On the contrary, it is proclaimed
that “anonymous reports shall not be
considered (Article 19)” [10].

4. Process of institutionalization of et-
hics at MRU

Today more and more of progressive
universities explicitly engage to be soci-
ally responsible in their activities and
embed their commitment in ICEs and ot-
her connected elements of ethics infras-
tructure.

Ethics infrastructure contains of theory
based, methodologically composed, to
particular institutional environment and
mentality adapted elements: ICEs or co-
des of conduct, ethics committees, ethics
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education programs, ethics training, et-
hics hotlines, ethics handbooks, embed-
ded round tables and discussion circles,
ethics inquiry service, ethics advisers,
ethics audit, etc.[11]. Most of these con-
temporary ethics infrastructure elements
still are perceived as novelty in Lithuani-
an HEls, are lacking of understanding of
their importance in solving real instituti-
onal problems, and are not consistently
methodologically implemented [11].

In the pace of its dynamic development
MRU has drafted a long-term institutio-
nal strategy “2010-2020 Strategic activi-
ties Plan of MRU” aiming at becoming
an internationally-recognized leading
university of the region. Bearing the fact
that Lithuanian HEIs are part of the glo-
bal academic system and aiming at es-
tablishing itself in the international aca-
demic arena, the University’s top priori-
ties were stated, which are international
joint/double degree study programmes,
continuousand distance learning oppor-
tunities and interdisciplinary collaborati-
ve research [12].

In the process of broadening internatio-
nal collaboration and advancing partici-
pation in international HEIs associations
and networks, promoting mobility of
students and staff, it quickly became evi-
dent that ICE of MRU does not fully
comply with international practices.
Everyday academic practice in the fields
of education and research has also revea-
led omissions and shortcomings in exis-



ting practices, such as an insufficient
particularity in regard to academic integ-
rity and plagiarism.

Further clarification of the need for new
ICE was stimulated by the preparation
for the International Association of Uni-
versities Annual Conference entitled
“Ethics and Values in Higher Education
in the Era of Globalization: What Role
for the Disciplines?”” which was held at
MRU in November 2010 [13]. During
the roundtable prominent experts have
discussed the issue of the need of inter-
disciplinary Global Code of Ethics for
HE. After the discussions on rationale,
possible contents and usefulness of the
document, it was agreed that IAU, toget-
her with the Magna Charta Observatory
(MCO), would examine the feasibility of
developing an international ICE or a set
of guidelines concerned with ethical
conduct of and in HE. As IAU-MCO Jo-
int Working Group on Ethics in Higher
Education was established, MRU vice--
rector of research dr. Inga Zalnienr was
invited to join this group [14]. The Wor-
king Group has drafted a unique set of
Guidelines for Institutional Codes of
Ethics as a way to assist institutions in
revising or developing their own ICEs.
During the last working group meeting
MRU appreciated the opportunity to ser-
ve as a pilot institution for redesigning
the ICE of MRU. The decision was ta-
ken with a sense of deep compliance of
IAU-MCO led process of global revision
of ethical practice in HEIs with both the
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institutional strategy and practical inte-
rest of the University.

As a result of this engagement The Aca-
demic Integrity Centre was created at
MRU as a scholarly unit concurrently
bearing the responsibility to elaborate
foundations for new ICE. The Centre
has consolidated a group of researchers
from different faculties practicing rese-
arch on academic ethics and worked to-
gether with the Ethics Supervision Com-
mission, faculties, Student Representati-
ve Body and other university bodies. Ai-
ming at formulating and improving uni-
versity’s academic ethics policy, a speci-
al work programme for embedding the
academic integrity into institutional
practices was developed. Constant moni-
toring of the implementation and appli-
cation of ethical infrastructure was carri-
ed out as well as a number of conferen-
ces, seminars, and trainings on the afore-
mentioned topic.

5. Pilot Academic Integrity investiga-
tion

Aiming to prepare for the development
of a new version of ICE, to learn how ef-
ficient the existing instruments are, and
to identify major problems, researchers
from the Academic Integrity Centre car-
ried out a pilot research project in the fa-
culty of Politics and Management of
MRU. The research project was laun-
ched in November 2011 [15].



The group of researchers adapted the
methodology prepared at the Clemson
University’s International Centre for
Academic Integrity (USA) to the local
context Focus group discussion was
used as the major data collection met-
hod. The respondents were selected on
the basis of criteria sampling (knowled-
ge, work experience, relationship with
the researched phenomenon). Groups
were formed following the homogeneity
principle, i.e. in a way to include respon-
dents performing similar functions at the
university and to avoid subordinate rela-
tions among them which might limit the-
ir activity in the discussion and the criti-
cal reflection. The discussions took part
in five focus groups: teachers (5 repre-
sentatives), students (2 groups, 26 repre-
sentatives studying at bachelors, masters
and doctoral level), heads of the depar-
tments (5 representatives), and adminis-
trative assistants (7 representatives). The
questions for discussion included con-
ception of academic integrity; experien-
ce of academic integrity violation; po-
licy of academic integrity; distribution
of responsibilities; suggestions on pre-
ventive measures to avoid academic dis-
honesty and form an adequate position
in the society.

Majority of respondents emphasized the
importance of professionalism, compe-
tence of academic staff and academic in-
tegrity. The approach that university is,
first of all, a professional community
responsible to broader professional com-
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munity, was highlighted. The qualitative
analysis of experiences of dishonest be-
haviour, on other hand, has brought for-
ward the reality of a teacher‘s authority
being affected by the perception of a stu-
dent as client and of a teacher as service
provider. Here, a concept of one-way
responsibility for service quality directi-
on was stated to be emerging. Students,
on their side, were tending to avoid teac-
hers who require more efforts and res-
ponsibility. They would often ignore the
remarks of teachers and thesis supervi-
sors, would change them easily, and be-
have dishonestly during lectures.

In line with this discovery it was also re-
vealed that another problem of irrespon-
sible teacher behaviour does exist that is
also often determined by the absence of
academic integrity standards and proce-
dures. This absence leaves possibilities
open for divergent interpretations of in-
tegrity borders, tolerance of dishonest
behaviour, application of double stan-
dards, etc.

Respondents who took part in the pilot
research have also emphasized the need
for strict institutional regulations regar-
ding identification of fouls and attributi-
on of sanctions; improvement of study
result evaluation system; clarity and ac-
cessibility of information.

In respect to responsibility for dishonest
behaviour the respondents emphasized
honesty in performing student and teac-



her duties without paying regard to im-
pact and conditions of the external envi-
ronment. Noteworthy, that integrity was
emphasized first on the individual level
though institutional environment was
perceived as determining the increase or
decrease in work quality.

The researchers engaged in the pilot re-
search came up to the conclusion that
knowledge on local environment precon-
ditions the development of academic et-
hics processes in the institution. ldentifi-
cation of dominating value system al-
lows selecting measures and adequately
adapting them to the existing socio-cul-
tural context and value management
systems as well as envisaging appropria-
te steps of their operationalization.

During the research the following condi-
tions of functionality of the ICE were
displayed:

» analytical reconstruction of internal
and external environment;

» adaptation of the provisions of ICE
to the existing values system;

* inclusion of all shareholders in the
process of developing and implemen-
ting the ICE;

» developing the mechanism of imple-
menting coordination and support ac-
tions;
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+ establishing the mechanism of res-
ponsibility distribution;

* building an active academic commu-
nity.

The research results have revealed that
ethics’ institutionalisation  processes
can’t be voluntary accelerated. The
programme for embedding academic et-
hics infrastructure has to be implemen-
ted coherently and under methodological
substantiation followed by adequate pre-
paration, evaluation of institutional ca-
pacities and mobilisation of resources.

6. Development of a new version of
ICE with regard to the guidelines pro-
vided by IAU-MCO

After carrying out the pilot research on
academic integrity a need to review
systematically the existing ethics’ infras-
tructure and the ICE was evident. A
work group was established to prepare a
new version of the ICE. After the pri-
mary discussion it was agreed to split
the process into several stages. In the
first stage some members of the work
group were assigned to carry out the
analysis of the provisions of the existing
Code of Ethics and to highlight praoble-
matic areas and major shortcomings. In
the second stage the guidelines of IAU-
MCO and possibilities of integrating
them were analyzed and the draft ICE
was prepared. In the third stage the draft
ICE was presented for the discussion of
in the faculties, other structural bodies,



and later in the Rector’s Office and the
Senate.

A new structure of ICE was established
on the basis of seven values of academic
behavior: search for knowledge and
truth, academic freedom, collegiality and
trust, corporative responsibility and ac-
countability, respect to human dignity,
honesty and leadership.

Following the IAU-MCO guidelines, se-
veral provisions were identified that nee-
ded to be added and emphasized: honest
and equivalent international partnership
and cooperation; the principles of repre-
senting academic freedom and university
in the public; decision-making on the
grounds of benefits to the university and
adequate standards for teacher and stu-
dent capacities; employment rules and
performance evaluation; avoidance of
interest conflict in decision making and
university policy making; separate de-
signation of special rights and duties for
new students as members of the acade-
mic community.

It was recognized that implementation of
these principles can’t be achieved only
by the ICE. They cover organizational
processes other than ethics’ infrastructu-
re, as for example, procedures of person-
nel hiring, promotion and firing, stan-
dards for student enrolment, rules for ac-
cepting external funding, management
of intellectual property, promotion of
open access to knowledge sources, etc.
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Thus, implementation of the Guidelines
requires not only the review of existing
ICE but other university performance
principles and documents as well. All
the administrative core of a HEI should
integrate the values and principles of the
Guidelines by bringing forth new regula-
tions, such as, for instance, on the policy
on social responsibility. The ultimate
global trend of the ICEs indicate not to
the detailed description of all possible
cases of misconduct but, instead, they
function together with other institutional
documents and envisage organizational
processes that need to be corrected ade-
quately.

The critical challenge in developing the
new version of the ICE at MRU was in-
volvement of academic community in
the process. International research re-
sults suggest that when the ICE is imple-
mented from top to bottom without coor-
dinating it with the representatives of all
institutional levels it is programmed to
be inefficient and may even call a nega-
tive attitude towards it. Thus, it is neces-
sary to allocate adequate time and effort
for the discussion in the academic com-
munity. At MRU, the working group de-
cided to put the version of the draft ICE
on the Web for public discussion.

Furthermore, it was necessary to decide
on the mechanism of anonymous (safe)
information provision and involve all
academic community in its collection.
Although the existing ICE suggested



that anonymous messages are not accep-
ted, the provision has been put under
consideration. The draft new ICE inclu-
ded this amendment and required the
will of university leadership, community
support and implementation of necessary
procedures. The results of researches
carried out in several Western countries
reveal that the mechanisms of anonymo-
us information provision decrease the
number cases of unethical behavior as
much as twice. Thus, as it is an efficient
tool of risk management and anti-cor-
ruptive measure it is highly purposeful
to develop such a model and open up it
to the community of a HEI. Awareness
of such a possibility alone does already
perform a preventive function. It is bet-
ter to use the possibility of anonymous
information provision and react to the
dangers inside the university instead of
waiting until it appears in the public
[16].

7. Conclusions and recommendations

The case of MRU demonstrated the dis-
crepancy between the understanding of
the nature of academic ethics embedded
in Lithuanian HE system and worldwide
trends. International instruments of con-
temporary academic ethics apply first
and foremost to the institutional practi-
ces and are not limited to interpersonal
relations and personal behavior. It is
commendable to start the discussion on
the integrity culture at HEI from the
very concept of academic ethics and its
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usage in different national, regional and
institutional contexts.

Term of ‘ethical infrastructure’ is widely
used in current global discussion on aca-
demic integrity and ethics and it may be
useful in exposing the systemic nature of
institutional ethical practice.

The academic community should be in-
volved to the ICE creation process from
the very beginning. Establishment of the
core group for the revision / develop-
ment of ICE is highly recommended.
Survey of attitudes, open and online dis-
cussion can be advised. Institutions sho-
uld pay attention to include all parts of
the community of a HEI, notably leader-
ship, administrative staff and students.
This can require revision of the concept
of ‘academic community’.

Planning the integrity culture develop-
ment process, it is highly commendable
to investigate the local environment of
ethics/ethical practice and to compare
the findings with the Guidelines prepa-
red by 1AU-MCO. Discussions on mac-
ro-, meso- and micro levels of ethical in-
frastructure are vitally important: on the
role of ICE in the system of institutional
regulatory acts, on the relationship bet-
ween the ICE and implementing mecha-
nisms, etc.

While defining areas of application of
ICE institutions should bear in mind the
traditional use of ‘ethical conduct’ and
new international practices and challen-



ges underlined in IAU-MCO Guidelines.
The difficult task of bridging the perso-
nal academic freedom and institutional
social responsibility; securing the integ-
rity of research, teaching and leadership-
fadministrative conduct should be consi-
dered.

If the draft of ICE is approved by the
HEIl governing bodies and academic
community, it is essential to define the
follow-up tasks for implementation of
ICE within the perspective of revision of
ethical infrastructure of HEI. These may
comprise correcting other regulatory
acts, establishing appropriate procedures
and mechanisms.
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Abstract

A scenario is a plan for future or is
about a specific aspect of the future
which is important for us. Scenario
planning consists of creating three to
five stories related to the considered
objective. Each story says that what
will happen in future about a specific
subject. This method is an extended
version of future study and as a novel
research method is being used in the
science. The scenario planning does
not seek a prediction. In fact, it tries to
find the best future among several pos-
sible futures by using open and flexible
methods. On the other hand future will
be shaped mostly by them. So planning
a normative scenario and what is
known to be the most desirable future
for us somehow can be effective in ma-
king this future. Nowruz, as a traditio-
nal custom goes far than politic border
of Iran and it involves all Iranian cul-
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ture region and central Asia. This futu-
re with regarding its potential like lon-
gevity, constant, its connection with re-
ligious beliefs, inspiration of rich con-
tents, its unifying and convergent role
and function among inheritors of com-
mon culture, historical background
and common story can be considered a
common value.

Nevertheless, it seems that this signifi-
cant aspect of Nowruz has been neg-
lected in foreign policies of Iran and
central Asia countries. Therefore, de-
veloping this value in terms of different
possible scenarios is necessary. The
aim of this study is to address this is-
sue using future research in general
and scenario based planning, which
has been widely noticed in the politics
and social sciences, in particular. The
research method is a descriptive-anal-
ytical approach and a range of librari-
an and internet based references have
been used. The goal of this study is to
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try to have regional cooperation thro-
ugh a cultural model and to archive
the targets through a national benefits
framework. The proposed questions in
this research are what the possible sce-
narios in cultural relations between
these countries are and which scenario
is more probable. Hypothesis seems li-
ke that possible futures can be evalua-
ted through a wide range of scenarios
such as unity, convergence, competiti-
on, contrast and conflict,p and cultural
relationships between countries in spi-
te of current problems like religiosity,
interference of trans-regional countri-
es and some ethnic affiliations lead to
unity however because of common in-
terests, common religion, and old tra-
ditions like Nowruz it move away from
contrast, conflict or competition to-
ward convergence. Therefore, it can be
concluded that if cultural diplomacy of
these country give the priority to the
mentioned similarity, the convergence
can be archived in the long term time
horizon.

Keywords: Future studies, Scenario
making, Cultural relations, Central
Asia, Nowruz

1. Introduction

Nowadays cultural issues are of great
significance in international relation. It
is then regarded as the developed moti-
vational engine which is the ground for
improving societies and political, soci-

25

al, economical and behavioral patterns.
Societies which culturally have great
confidence in themselves are capable
of having considerable confidence in
their international relations. In the long
term, cultural familiarity can help us to
reduce pre-judgment of cultural and
sensitive matters so as to facilitate mat-
ters that are approved by societies.
Understanding of common cultural is-
sues can improve the mutual apprecia-
tion of countries. Also, cooperation in
this field can lead us towards coopera-
tion in other fields as well.

The thing that bridges Central Asian
countries and Caucasus is that both of
them culturally have something in
common with Iran. In other word, we
can call Iran and Central Asian countri-
es, in which Muslims dwell, a cultural
region. In accordance with the concept
of the culture region, it should be noted
that these countries believe they are all
deeply linked with each other from cul-
tural aspect [1].

This area has a mirror-like and rich
culture, an example of which is Now-
ruz Tradition with its global reflection.
Using such a common symbol in addi-
tion to other commonalities like similar
religion, geographical proximity, integ-
rity of culture and history, presence of
Iranians who live in those countries
and similar languages in some of these
countries aside from existing potential
in other fields in the region can orient



all of the named countries towards one
goal i.e. appreciating the understanding
of each other, and boost their confiden-
ce in international relations.

Although there are barriers within the
aforementioned commonalities which
slow down the cooperation of the co-
untries in the region, they can reach
their goals through the existing matters
that are common, an appropriate and a
long term plan, and a comprehensive
strategy in foreign policy. To do so,
they need to have foresight about futu-
re, and assess different scenarios perti-
nent to their current condition. Future,
into great extent, is determined via va-
lues. When it comes to the role of valu-
es in the discussion of future studies,
we cannot solely rely on plausible rea-
lities and scientific theories.

Having regulative scenarios helps us
not to be ignorant of our values while
being materialistic [2]. Thus, our main
purpose in this study is to figure out
what the possible cultural scenarios
between Central Asian countries and
Iran are. And, what the regulative sce-
narios and its facilitator are? In respon-
ding to the above questions, we should
say that possible scenarios in this spec-
tral relation encompass unity, conflict,
and the well-regarded scenario the cul-
tural integration.
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2. Theoretical background:

Many individuals think that having fo-
resight about future is synonymous
with being a fortune teller. But care
should be exercised that fortune telling
improves our self-esteem of future.
Predicting future is considered signifi-
cant in our everyday life, but it is use-
ful when we can use it in exactly mea-
surable and understandable issues like
that of predicting the needed amount of
fuel for an airplane. As a result, when
we deal with social and humanity phe-
nomena, prediction is not reliable[3].
We deal with multi-factors and com-
plex issues in humanity science in ge-
neral and international relation in parti-
cular.

On one hand, activists are the ones res-
ponsible for predicting futures and the-
ir decision making is considerably con-
tingent upon changes ahead of them.
Therefore, other changes, behaviors,
and decisions of humans are in need of
investigation too. Future of academic
studies intends to create some strategi-
es and goals.

1. Justification of regulative scenarios
and manifesting an agreeable future.

2. to base future studies on humanity
science, it's not being simplifiable as
well as its irreducibility.

3. To move towards circumstances by
which we can prevent any sort of bad



faith from happening and by which we
can improve the immaturity of our
minds [4].

Future of academic studies is the me-
ans by which multi-reason issues for-
med by factors and the means which
evaluates the impossibility of certainti-
es based on different futures. These fu-
tures are:

Possible Future: This group contains
all the future deals that you imagine.
They include deals which can happen,
no matter how far-fetched they are. It
is even possible to include breech of
deals which are based on regulations or
principles of physic and are regarded
as acceptable.

Acceptable future:

It is the group of the future which hap-
pens in accordance with our current
knowledge of things. They stem from
our current understanding of principles
of physic, processes, causal and non-
causal relationships, system of deals
among humans and other things. This
future is a smaller group of the possib-
le future.

Probable Future:

This group of future is about the things
that will most likely happen and root
from the current processes happening
in our everyday life. Some of probable
futures are more likely to happen in
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comparison with the rest of them. One
of them is the general occupations like
a dealer, which are the simple linear
symbol of our present time. Nonethe-
less, processes don’t last long and are
subject to discontinuity. The three
mentioned futures, into great deal, are
linked with our data and knowledge of
cognition.

The fourth group is called a preferred
future which is about things we prefer
to happen. In other word, future, into
great extent, is emotional and not cog-
nitive. They derive from valuable jud-
gments and are vividly mental in com-
parison with the other three groups of
futures. They are completely different
from the other three groups of future as
they are categorized on the basis of va-
lues people have in their life and mind

[5].

These different ways of future studies
are to answer not only things pertinent
to uncertainties, but they are also to
make a long term and well-program-
med process. Programming on the ba-
sis of scenario is one of the mostly
used means in the field of future studi-
es. Programming based on scenario is
to be used as the main means of all fu-
ture studies. Scenario is the only means
to discover things in governmental or-
ganizations and companies. Consequ-
ently, future studies will be regarded as
parallel or synonym with strategic pre-



diction or programming based on sce-
nario [6].

Nowadays, we can claim that every si-
tuation that has undergone any sort of
change in the past uses scenario [7].
The status of scenario in the world can
be found in three processes. The first
process is to have foresight about futu-
re in which the scenario-based appro-
ach answers the question of “what will
happen?”

The second usage of scenario from
1990s has been in strategic and situati-
on-based approaches in an attempt to
answer the question of “what should be
done?”

Finally, the last usage of scenario has
been in learning environments and
strategically developing things from
the 1990s to answer the question of
“what should become?” [8]

As a result, scenario uses a merely in-
formative means for future of practical
approach and impacts it has on future
events programming based on scenari-
0. We can look upon uncertainties as
an opportunity. They imply that future
is being formed by people and their ac-
tions. We can change these ideas,
plans, and other people’s opinions into
influential and more appropriate ideas.
Uncertainties then encourage us to be
tolerable [9].
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AbdollahKhani explains the steps of
producing a scenario in six steps:

1. Defining the problem: In this step,
the purpose of this scenario to answer a
question in a timely manner consistent
with the purpose in a sophisticated
way.

2. Forming a group of experts: Scenari-
o0s should be evaluated by a small gro-
up of experts in different fields, but
pertinent to the matter at hand. It helps
to add to the validity and to improve
the status of the scenario. Also, diverse
entrances and voices or ideas which
both agree and disagree with them sho-
uld be taken into consideration too.
Usage of means such as consultation,
survey, and brain storming do have the
potential to motivate our imagination,
decreases unadaptability and dissonan-
ce of thoughts, create a common langu-
age and act as a practice for group-
thinking and participation of individu-
als in choosing the right techniques.
This means, however, doesn’t have to
be a substitution for our own thoughts
or a constraint of our right to freedom
of choosing the right way [10].

3. Making a model on the basis of the
recognition of different elements rele-
vant to the matter at hand. Elements
are divided into three groups: A-Stable
B-Pre-determined  C-Unstated  or
Uncertain



A-The stable elements are not subject
to any change. B-The pre-determined
elements are predictable and have clear
consequences. C-The uncertain/unsta-
ted elements are those which are cate-
gorized into agreed, opposing, and ne-
utralized forces. These forces would be
investigated on the basis of a model
created from their past and present sta-
tus. Historical conditions and the past
relevant to the matter are assessed.
Then, the extent of its impact and
changing factors of these elements are
examined on the basis of the current
condition. Afterwards, the impact that
each scenario has is of considerable
importance. Here, we can use a cros-
sed-matrix, which can be used to mea-
sure the extent of impact and certainti-
es of occurrence of each element.

4. Designing scenarios that are substi-
tutes: Scenarios can be designed either
in the form of compound or one of the
types of scenarios (It can be the best or
worst status of a scenario, probable
scenarios, and other things.) But, we
need to pay a careful attention to the
fact that the number of scenarios sho-
uld be limited and don’t be more than
four. They should be logical, believab-
le, descriptive, and predict various kind
of futures.

5. Assessing the probability of scenari-
0s: The probability of the occurrence
of events is theoretically relevant to the
timing factors into great extent. The
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longer it takes time to design a scena-
rio for predicting future, as an instance
50 years, the more it is possible to be
deviated. On the other hand, we should
determine the existence of outside/new
scenarios from the designed ones
which have less impact and are less
probable to happen. These scenarios
are called Joker.

6. Evaluation of Scenarios: Investigati-
on of scenarios and their consequence
ought to be done after they happen in
the future. However, since we cannot
wait and see what happens in future, a
type of pre-assessment scenario is co-
unted as acceptable and valid. It means
that we have to investigate and analyze
the suitability of events and conditions,
the adaptability of scenarios with the
main problem, comparison and moni-
toring of dependent factors from within
scenarios [11].

Central Asia: The expression of Mid-
dle East which generally refers to the
republic countries settled by Muslims
from the east of Caspian Sea is due to
the division of some parts of the for-
mer Soviet of Union of Asia. This regi-
on includes Uzbekistan, Tajikistan,
Turkmenistan, Caucasus, and
Kyrgyzstan. Most of other regions like
Afghanistan, northern part of Pakistan
are also known as part of Central Asia
[12]. Central Asia is of an ongoing and
increasing importance in regional and
international events. It is now regarded



as one of the most significant sub-
systems of our country, Iran. Central
Asia is the old river called “VarRoud”
and “Fararudan” of Iran which were
named ‘“Mavara al-Nahr” by Arabs,
“Transoxina” by Greeks, and “Central
Asia” in English [13].

1. Defining the problem:

In today’s world, the need to have in-
tercultural relation in accordance with
the current increasing development of
technology has been intensified. And,
it is clearly appreciated that culture
sophisticatedly and deeply influences
our communication. The understanding
of cultural commonalities impacts our
communication and comprehension of
this world. It can improve the relation
of countries in the political format of
the region which have similar tradition
and religion. We can see that Iran ne-
eds to design a plan in its cooperation
with other countries. Although, Iran
culturally has the most proximity with
the Central of Asian countries, it has
not established a comprehensive stra-
tegy in its foreign policy yet. There are
a few barriers on its way slowing down
the process of making the so-called po-
licy. Not prioritizing cultural commo-
nalities, being oriented towards minori-
ties, a permeable culture and language
of other forces, anti-lranian promotions
from other powerful countries in the
region, lack of policy making, inves-
tment and allocation of sources are
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examples of obstacles Iran has ahead
of itself. Assessment of issues like ha-
ving similar traditions like Nowruz,
culture, common past history, and ot-
her things are discussed as opportuniti-
es.

A- What are the challenges in cultural
relations of Iran and other Muslim po-
pulated of Central Asian countries in
the geography of Nowruz?

B- What are the opportunities in cultu-
ral relations of Iran and other Muslim
populated of Central Asian countries in
the geography of Nowruz?

C- What are the probable scenarios in
the future of cultural relations between
Iran and other countries in the region?

D- What is the probable and approved-
fagreed future of these countries?

In stating a timing process, we need to
be careful that a 5-20 year period is re-
quired for a median rang and a 20-50
year period for a long term range. Ne-
vertheless, there are countless issues
about future that are not solvable in the
short term. For example, investigation
and analysis of problems like burying
garbage, radioactivity-related prob-
lems, global development of consistent
energy, and the structure of transporta-
tion which would last more than 50 ye-
ars [14].



In accordance with our on-going inves-
tigation of cultural relations over a se-
ries of common issues and on top of
them, Nowruz, we can say that consi-
dering the existence of many factors in
our process, we need a 20 year period
or even more than that to improve rela-
tions. We need that much time because
the sovereignty of Soviet Union in
Central Asian countries kept them
away from their culture and tradition
which needs enough time to be rehabi-
litated.

2. Group of Experts:

In accordance with forming a group of
experts, it is needed to say that experts
are prime ministers of countries which
have the tradition of Nowruz, cultural
councilors, diplomats, and other ex-
perts in the field of culture. However,
since it is time-assuming, expensive,
and hard from cooperation point of vi-
ew to gather these experts together, it
has been agreed to use the annual ce-
lebration of Nowruz or its meeting as
the expert session so as to pick up the
most important points as the consequ-
ence of the session. They are then used
to investigate factors so as to produce a
well-designed scenario. On 7" of
March in 2010, the world witnessed
the first global festival of Nowruz
which took place in Niavaran Palace
Complex in Tehran in which Tajikis-
tan, Turkmenistan, Afghanistan, Iraq,
and other countries were participants.
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Nowruz had been established in
UNESCO as a spiritual tradition of hu-
man being before its first global celeb-
ration in Tehran. Consequently, 21% of
March was recognized as the internati-
onal day of Nowruz by UNESCO. It
second global festival was held in
March of 2011 in Tehran. Its third fes-
tival took place in Tajikistan. The fo-
urth festival occurred in Ashgh Abad
in Turkmenistan when participants de-
cided the fifth festival would take place
in Afghanistan [15]. After the recogni-
tion of Nowruz by UNESCO, cultural
events about Nowruz, its tradition, and
other common and pertinent cultural
events have taken place in Central Asi-
a. Here, we talk about a few of them.

The national TV of Tajikistan in Dus-
hanbe broadcasted especial reports
from top officials of the region. They
said “Presence of Iranian, Tajik,
Afghan, and Pakistani officials in the
fifth global festival of Nowruz gave
them an opportunity to talk with each
other about important matters in cultu-
ral and international relations.” Consi-
dering the great opportunity made by
the fifth festival of Nowuz, Hasan Ro-
uhani, Hamed Karzai, Imam Ali Rah-
man, and MamnunHossein met with
each other and talked about existing
potential in the region. The topics they
covered in the meeting in Kabul were
about strengthening business and eco-
nomical relations, using the existing
opportunities and potential in their eco-



nomy, market, culture, science, and co-
operation in counterattacking terrorists
as well as other threats posed by other
ethnical minorities in the region.

Hasan Rouhani stressed that since
Nowruz is a reflection of natural justi-
ce and securing global justice is one of
the duties of the United Nation, justice
of politics and nature must be conco-
mitant and this is what all countries
and nations in the region demand.
Dr.Rouhani also said that any sort of
ignorance in counterattacking terro-
rism, and underestimating the impor-
tance of preventing the access of finan-
cial and military support to these terro-
rist groups endangers the safety of the
region and causes unpredictable prob-
lems.

Hamed Karzai, the prime minister of
Afghanistan, as the host of the fifth
global festival of Nowruz said merry
Nowruz to Iranians and other countries
in the region. He also noted that in ad-
dition to our cultural and lingual simi-
larities, we have other opportunities in
common that we should optimally take
their advantage. He not only emphasi-
zed the importance of the cooperation
of the countries in the region, but he al-
so regarded it as useful and crucial and
described extremism and terrorism as
the main problems in the region.

It is said that problems of the countries
in the region are equal, but with diffe-
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rent intensity. The most important of
these problems are naive government,
suppressive political systems, renting
economy, existence of Mafia and coun-
tries which only have one product in
their market, fractures which increase
the racial and ethnical discrimination,
great economical and social gaps and
differences, domination of Islam based
on Figh in the region, interpretation of
Islam by Taliban and Safavi, confusion
of the way of living in cities and villa-
ges, the enormous population of unem-
ployed young people, mentally agitated
issues of gender, being the second role
of women, and deep structures of anti--
women, the significantly growing poli-
tical conflicts of the countries in the re-
gion, the growing number of terrorist
activities, and the lack of having a poli-
tical leader as well as an effective poli-
tical organization.

Nowruz does have precious treasures
which in the long term not only would
compensate the lack of not having a le-
ader or an appropriate organization, but
they also boost the unity of people.
Historical conservation and common
cultural heritage and global values are
examples of items which act as com-
pensating and leading factors. A clear
example is the economical status of the
region a few centuries ago when the
economy was the quintessential eco-
nomy in the region and the rest of the
world. At that time, the Silk Road lin-
ked the region with other regions in the



world. Persian played a lingual role li-
ke that of English and linked different
social, cultural, and political groups.
The ruling figure played political and
governmental roles. The spirit of Islam
has been the source of humanity values
like respect, humbleness, trickery, pea-

ceful coexistence, and the residence of
Jewish and other ethnical groups for-
med the characteristics of people dwel-
ling in the region. Recognizable oppor-
tunities and challenges are chosen from
speeches of experts and evaluated in
the model making step.

3. The following chart can be drawn from what we have said so far.

Stabilized Elements

Predetermined Elements

Uncertain Elements

Commonalities in the Tra- | Different political ideologies

dition of Nowruz

Islamic Foundation

Commonality in the Reli-

gion of Islam Conflicts

Regional and Out of Regional | Globalization

A similar historical bac-
kground

Political and
Structures of Countries

Economical | Fear from Iran

Geographical Proximity

Other cultural similarities

Agreeable Factors

Dis-harmonious Factors

Neutral Factors

Similarities in the Traditi- Religion-based Issues

on of Nowrouz

Globalization

Similarities in the Religion | |slamic Foundation

of Islam

Political and Economical
Structures

Similar Historical Bac-

kground Foundation

Regional and Out of Regional | ..




Geographical Proximity Fear from Iran

Other Cultural Similarities

1. Agreeable factors

1-1. Nowruz Tradition: Nowruz is an
official holiday with the same name in
Iran, Afghanistan, Tajikistan, Uzbekis-
tan, Turkmenistan, Kirghizstan, and
Caucasus. Some countries banned the
celebration of Nowruz for a period of
time like the one Soviet Union had set
in Turkmenistan, Kirghizstan, and Ta-
jikistan which continued till the presi-
dency of Gorbechov. The ban made
people to celebrate Nowruz under a
different name called Laleh. The same
ban occurred in Afghanistan during the
sovereignty of Taliban [16]. The celeb-
ration of Nowruz in the so-called areas
differs from the way it is done in other
regions. As an instance, Nowruz is the
beginning of the New Year in Iran and
Afghanistan because of their solar-ba-
sed calendar, but it is the starting point
of spring in Caucasus and Middle Asia
because they use a Georgian-based ca-
lendar. Nevertheless, Nowruz has been
stabilized in the region due to its old si-
milarities and the fact that people of
the region are highly compassionate
about its celebration.

1-2. Tradition of Islam: Majority of
central Asian countries are Muslim.
Even Taterlars who are Muslims of the
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European part of Soviet Union and Si-
beria dwell in central Asia. Majority of
Muslims are Uzbek, Caucasian, Tajik-
,Turkmen,  Kyrgyz,GhareGhalPaghs,
and Dungha. Although all mosques be-
come stables and museums during the
sovereignty of communists, people did
not abandon their religion, Islam, and
beliefs. The existence of an inordinate
number of Islamic names, respecting
religious traditions, and conserving tra-
ditions like fasting and Eid al-Fetr are
examples proving that people of the re-
gion have not deserted their religion
[17].

1-3. Common Historical Background:
A majority part of what is called Cen-
tral Asian used to be part of Achaeme-
nes territory during 4-6 century BC.
The word Sogdia, which is the name of
a territory in Central Asian encompas-
sed Uzbekistan and east of Tajikistan,
has been engraved on inscriptions ma-
de at the time of Dirus, the great. After
the fall of Sasani dynasty, Iran and
Central Asia have been under sovere-
ignty of Amavi and AbbasiKhalifes for
two years. During these two years and
after the formation of Taherian
dynasty, Tabaristan, Kerman, and Ma-
var al-Nahr fell out of the sovereignty
of Amavi and Abbasikhalifes. As a re-
sult, Merv(a city in Turkmensitan), Sa-




margand (the second largest city in
Uzbekistan.), Bukhara which is located
in Uzbekistan, and Sogdia which used
to be the province at the time of Acha-
emenes Empire, gained the most signi-
ficant status in science and literature of
the Islamic world. After Muslims con-
quered this region, the government of
Sasanian ruled by Persian Empire was
the most important government which
revived Persian language. Taherian,Sa-
favian, amanian, Al-Buyeh, Ghaznavi-
an, Seljug Empire, and Kharazmshahi-
an which were all Iranian dynasties
placed Iranians and the people of the
region in a united territory and gave
them a united identity. However, the
attack of Mongols to the region destro-
yed the civility and culture of the regi-
on [18].

Central Asia has also been a part of
Iran at the time of the dynasty of Safa-
vi, but was politically separated from
Iran due to the naive government of
Safavi and the formation of Khans of
Shayboniylar of Bukhara. After Shiite
became the official religion in Iran,
Itgot isolated from other countries in
the region. After Ottoman Empire and
Russian reached their peak power in
the region, their creepy informant ente-
red the region in Central Asia. Conse-
quently, the region fell under the terri-
tory of Soviet Union after the formati-
on of communism [19]. However, after
the fall of Soviet Union, the time and
circumstance to revive the Iranian cul-
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ture and civility reached which needs
to be redefined in the following way.
1-4. Geographical Proximity: Iran bor-
ders on Turkmenistan more than 1500
km. One of the main and easy ways to
enter Iran is via Republic of Central
Asia. This way of travelling to Iran is
an alternative benefit for Iran and cle-
arly seen amongits cultural rivals in the
region. While Turkey doesn’t have
such a benefit, it has emphasized on its
cultural matters among other countries
merely on the basis of its lingual simi-
larities [20].

1-5. Other Cultural Similarities: In ad-
dition to the religion of Islam and
Nowrouz tradition, similar language of
Iran with adjacent tribes in the region,
famous literature, and scientific figures
of the region can be points on the basis
of which cultural relations can develop
into great extent. Generally, people of
one country get to know people from
another country through language and
literature. Turkish have been in touch
with Turkan through Sodgians, Arabs,
and Persian all of whom have had a
considerable role in the Islamic civili-
zation, so the interference of their lexi-
con dates back to a long time ago.

After the opening of the Iranian em-
bassy in Dushanbe on Jan 8" of 1992,
subsequent cultural events as well as
the performances of poetry nights, mu-
sical events and movies shown in thea-
ters, a lot of ways popped up for ex-
panding cultural relations. Persian are



proud of their culture, language and
hope that superficial borders disappear
sometime soon in future. The existence
of enormous Persian and Turkish
words in the literature of these two lan-
guages is the resemblance of nothing,
but their deep relations. Familiarity of
Turkish with Persian culture and civi-
lity began at the time when they lived
with them and when they started to le-
arn Persian.

Persian and Arabic languages became
the language of Turkish religion. The
expansion of thoughts became possible
through the publication and translation
of cultural and literature works of one
nation into another. Through such
things, they got to know more about
one another’s culture which brought
about their friendship in international
relations. Although poetry and literatu-
re is best known in Iran, Tajikistan,
and Afghanistan, poetry has a remar-
kable status on other regions like Cen-
tral Asian countries, Indian sub-conti-
nent, and particularly in Uzbekistan.

Whereas poetry and literature could
grow and improve its status consis-
tently during history and particularly at
the time of sovereignty of Soviet Uni-
on, it nowadays has a better spot after
the formation of poetry associations in
places like Tashkand, Samarcand, Sor-
khan Darya, Farghaneh, and Bukhara.
Great poems lived in the aforementio-
ned regions. While the time of contem-
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porary poetry and literature of Mavara
al-Nahr differs from Persian in its lexi-
con, grammar, and pronunciation, it
still has a good status in classical po-
etry, there is an impressive and opti-
mistic way ahead of the father of Persi-
an poetry, Roudaki. Although Turkish
and Russian speakers of Turkmenistan
outnumber Persian speakers, there is a
great sense of camaraderie between the
two nations, Iran and Turkmenistan,
due to the importance of Persian his-
tory in cultural aspects as well as the
existence of enormous Persian lexicons
[21].

In the past, Mavara al-Nahr has been
known as a knowledgable and free re-
gion which has produced lots of scho-
lars. Mavara al-Nahr is also known as
Turkmenistan in the category of genre
if poetry and literature. As of now, it is
part of Central Asia with great and fa-
mous cities like Bukhara, Samarcand,
and Merve in which distinguished
scholars have grown up. Their achieve-
ment and names will forever remain in
the history of Iran. You need to refer to
the history of literature and science of
Iran to find out more about the works
and arts of scholars in different fields
like Hadith, interpretation, lexicog-
raphy, history, geography, math, astro-
nomy, mathematic, and music. Music
used to be known as Sanae in the past.
You can refer to the works of Farabi
and Avicenna who have lived in Mava-
ra al-Nahr and whose arts in Iran have



significantly added to the value of Mu-
sic in Iran. There is also another instru-
ment known as Shahrud or Shahrud
which is a kind of ‘Oud, which famous
in Arabic countries. Fortunately, there
is a picture of that instrument in the
hand-written transcripts of Kabir in the
version of Lion [22]. All of the afore-
mentioned factors are known as struc-
tures that are stabilized. They are
hardly subject to any change and form
the agreeable power of the countries
which are being examined in this artic-
le.

2. Opposing Factors:

After the fall of Soviet Union, funda-
mental changes happened in the geo--
politic of the region in a way that a
new regulation system formed in inter-
national relations which brought about
the redefinition of all of countries in-
volved in the matter. Independent co-
untries were at the center of the new
system. Turkey, Iran, and Russia are
adjacent countries. China and the U.S.
had an interferential role in the new
system. But, the definition of this new
sub-system is way more complicated
than the simple meaning in the above.
It is like that because we are only spec-
tators of the game played among the
actors, some of which are in alignment
and some of which are not. The U.S.
intends to deploy its own regularity in
the region so as to reap the potential
opportunities it may have there. On
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one hand, there are conflicts between
the U.S. and Iran; on the other hand,
the U.S. has a remarkable relation with
Turkey, one of our neighboring coun-
tries. Also, given the existence if the
relationship between Iran and Russian,
and the interest of Israel in dealing
with regional matters and the basic
problems it has with Iran, have all led
the U.S. to find a way to keep Iran at
bay [23]. Given all the above factors,
Russia can influence the effectiveness
of Iran.

Russia:

Although Russia has been oriented to-
wards the west after the fall of Soviet
Union due to the domination of Atlan-
tic Euro aspect at the time of Yelstin’s
presidency, their policy switched from
West to East at the time of Primakov’s
presidency. Consequently, Russian pa-
id a special attention to central Asia
and Caucasus and used its switch as a
traditional territory of Russia, also
known as the foreign means in its in-
ternational relation.

On the basis of the foreign Monroe
doctrine, the central Asia region beca-
me one of the top priorities of Russia
in its international policy. According to
this doctrine, Russia has special econo-
mical and security sources in the regi-
on with which other regional and out-
side regional countries should agree
[24]. From the Kremlin’s point of vi-



ew, the implantation of the Monroe
Doctrine is considered Russian and not
anything else. The behavior of Kremlin
about neighboring regions (which are
black sea, southern Caucasus, Caspian,
and central Asia), the attempt of Russia
to restrict the presence of, interference,
and participation of other powerful co-
untries like European Union, Turkey,
Iran, and China all in all mean that
Moscow only accepts structures and
regularities that are based on policies
determined by Russian [25]. It is taken
for granted that international policy of
Iran in the past years has directly been
under consideration of Russia because
if Iran had ever wanted to expand its
international policy to central Asia, it
should have passed through the gates
of Russia.

China:

China and central Asian countries have
economically and scientifically coope-
rated with each other for centuries
through to Silk Road. As of now, the
countries in the mentioned region have
more than 2800 km of common bor-
ders with one another. Considering the
created gap of power after the fall of
Soviet Union, Beijing has paid a parti-
cular attention to the central Asian re-
gion because of its borderless econo-
mical benefits, consideration, and secu-
rity as well as political concerns in fi-
elds of tribe, religion, military, particu-
larly the presence of the U.S. in the re-
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gion, and the expansion of NATO to-
wards east. Either through bilateral or
multilateral means, China has shown
that the process of Iran in the region
has particularly become less and less.
China has made problems on the way
of Iran’s international policy [26].

The United States of America:

In the recent years, Washington has en-
deavored to put Russia, China, Iran,
and the adjacent region under pressure.
The occurrences of Sep 11 and attack
of the U.S. to Afghanistan ought to be
noted as a turning point of the attention
of the U.S. to the region. It all in all
exercised policies like counter attac-
king terrorism, Islamism, and funda-
mentalism so as to defeat and control
Iran which have been successful at the
end of the day. Recently, the U.S. has
also prevented the countries in the regi-
on from having any sort of political,
economical, and cultural relation an-
d/or cooperation with Iran. In nutshell,
the most important purposes of the fo-
reign policy of the U.S. in central Asia
from the starting point of its indepen-
dence are elimination of Islamists, pre-
vention of the growth of Islamism,
controlling the Republic Islamic of
Iran, completing the blockage of Iran
from south and north, controlling and
weakening Russia, controlling the west
of China, gaining access to energies of
Caspian sea, and boosting the presence



and interference of Israel in central
Asia [27].

Turkey:

After the fall of Soviet Union, Turkey
attempted to fill the gap in Central
Asia and Caucasus by uniting the co-
untries which speak Turkish in the
light of Pan-Turkism ideology. On the
basis of the interpretation of Huntin-
gton, “Turkey is the country which be-
came disloyal to Mecca, did not have
any entrance to Brussels, took the ad-
vantage of the fall of the Soviet Union
and asked for Tashkan’shelp [28]. In
this way, Turkey intends to create the
Big Turkey through utilizing its deep
historical, cultural, tribal, and lingual
links with the newly formed and inde-
pendent countries, which include Azer-
baijan, Caucasus, Kirghizstan, Tur-
kmenistan, and Uzbekistan, through
acting as their more experienced brot-
her on the basis of Pan-Turkism ideo-
logy. Turkey intends to obtain its goals
through stimulating emotions and anti-
Iranian and anti-Russian policies. It is
completely vivid that the presence of
Turkey in political, economical, cultu-
ral, and lingual fields creates a serious
problem for the foreign policy of the
Republic Islamic of Iran in central Asi-
a.

Israel:

Israel is another out of regional power
which has increased its presence in
central Asia like that of a creepy entity.
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The establishment of economical, mili-
tary-based cooperation in the field of
energies and other areas with Central
Asian countries is counted as a serious
threat. The Tel Aviv Politics on the ba-
sis of Ben Gurion Doctrine titled under
unity so as to defeat the countries
which disagree with it, help Jews resi-
ded in the region, attract cooperation
and support of countries in internatio-
nal scenes, separate the Central Asia
countries from Iran, and put pressure
on national security and other environ-
ment. In the meantime, Israel has ex-
panded its communication with the
Central Asian countries by convincing
them that the only way to receive sup-
port from the west is via TelAviv.
Although these republican countries
don’t agree with the policy of lIsra-
el%2100, they have accepted to coope-
rate with them so as to receive financi-
al, economical, and technical support
from the west [29].

2-1. Different political ideology:

Although simultaneous with the star-
ting point of the activity of the Islamic
Republic of Iran, it regarded promotion
of Islamic Evolution as one of its most
important principles. According to
Brzezinski, nonetheless the revival of
Islam in the 1990s in the Central Asian
countries is one of the non-separable
purposes of the today’s Iranian gover-
nment, this kind of the evolution has
become a fixed clichés of Iran in its fo-



reign policy. This reality exists that the
pursuance of such goals in the Central
Asian countries is not practical [30],
because of the existence of the other
countries in central Asia. The Islamic
policy of the Iranian government, secu-
larism of other countries in Central
Asia, the impact that Turkey has on the
countries in Central Asia, ideological
conflicts among traditionalist and Shii-
tes with regard to the fact that majority
of the population in the region believe
in Hanafi are reasons why it is not pos-
sible to establish an Islamic integrity
with the countries in the region. This
conflict prepares the condition to sepa-
rate one of the opposite groups from
each other.

2-2. Islamic Fundamentalisms:

There are places in Central Asia and
some parts of Caucasus which are the
main sources of the activities if Isla-
mists. The center of the radicalized
Islamist Association in Central Asia is
Farghana valley which is thickly popu-
lated with people from different races,
but most of them are Uzbek. The regi-
on is located between Uzbekistan, Kir-
ghizstan, and Tajikistan which has be-
en for years the center of the activities
of Islamist groups, but it is the very
first time that fundamental Islamists
have settled there [31].

While investigating the fundamental
Islamists, It should be noted that the
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extremist groups form the minority of
the Islamic societies. Nevertheless,
speeches of fundamental Islamists sig-
nificantly impact Muslims so as to fill
the gap created by secularist regimes;
they need to redefine the borders in or-
der to gain political power, attract the
poor people towards their own beliefs,
and maintain their symbolic figure in
front of the have-nots via technical dis-
cussions and modern education. Fun-
damentalists use terror as their means
to expand their beliefs. Although the
convergence of the fundamentalism
with religion is more powerful that the
convergence of terrorism with religion,
after the cold war, the terrorist groups
have sought a religious status and for-
med the biggest part of the terrorist
groups in the world. The terrorist gro-
ups that run their activities in Central
Asia, Caucasus, and southern Asia uti-
lize the label oflslam in order to recei-
ve support from anti-west groups [32].

2-4. Fear of Iran: Fear of Iran is based
on some realities in the region and the
falsification of some other realities in a
way that is very expensive to gain po-
wer which as a result makes the transi-
tion of power impossible. Power (ex-
pansion, population, situation of geo--
politic, and sources), geographical pro-
ximity (proportion of distance vs. filte-
ring threats), and invading capabilities
(development of an on-going ideologi-
cal) can be looked upon as structural
reasons of fear from Iran, and the ac-



ceptance if this speech from other co-
untries as non-structural reasons of
frightening others from Iran [33]. This
factor is an opposing barrier in stating
cultural convergence of this region
with Iran.

3. Neutralizing factors:
3-1. Political-Economical Structures:

Cases like the lack of capacity in fore-
ign policy, a certain position of gover-
nment towards society, and all in all
the fallibility of the process of establis-
hing nations and governments, margi-
nal and territorial conflicts, diversities
of races and tribes as well as internal
wars, the inability to access warm in-
ternational water, and being isolated in
an area of dry land make the republic
countries in the region wvulnerable.
Consequently, it has become easy to
seek help from outside powers to faci-
litate the economical growth as a neut-
ralizing factor or to impede the process
of cooperation of Iran with other coun-
tries in the region. Examples of Politi-
cal-Economical Structures arethe exis-
tence of the companies like Chevron
Co. Axon, Conoco, and some other
companies in the Middle East like De-
vo, which has invested more than one
milliard USD in Uzbekistan, Mitsubis-
hi Group, which has invested in the oi-
lindustry and entered into deals with
political officials [34].
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3-2. Globalization: One of the aspects
of globalization, or in other word the
cultural equalization, is the domination
of a kind of cultural imperialism in the
third world countries. The usage of this
word is to show that the impact the
western culture has on the cultural aut-
hors of the third world countries. The
usage of this culturally imperialistic
word is to convey an idea that although
we are to put an end to the period in
which direct political and economical
domination of suppressive powers, a
new form of the international suppres-
sion is on the way. This new dominati-
on is indirectly based on power so as to
shrink the cultural resistance of develo-
ped countries. It also indirectly aims to
provide investment for outside-national
companies which are in the westin or-
der to create the motivation to consu-
mewestern products and style of life.
Believers of cultural imperialism threa-
ten western systems for putting their
regional tradition at risk of falling into
abeyance, convincing people of the re-
gion to be consumers and pluralists in
a western way [35].

The countries which are being investi-
gated are not safe against the mentio-
ned danger and are threatened due to
the presence of the out-side regions co-
untries and being unable to disagree
with them. As a result, they are all ine-
vitably forced to follow their globaliza-
tion pattern which leads them to the
risk of abandoning their own rich cul-



ture. Consequently, on one hand, glo-
balization in some culture is known as
an unclear factor, on the other hand it
is regarded as neutral factor on the way
of the cultural convergence of countri-
es in the region. On one hand, globali-
zation inherently grows its opposite
understanding and causes to the growth
of regional, tribal, and racial identities.
On the other hand, the enhancement of
social and political poetry of the coun-
tries in the region reduces this conver-
gence.

1. Design Scenario: The scenario of
unity: The elimination of the opposing
factors, the least possible impact of ne-
utralizing factors.

Converging Scenario: The increase of
the agreement on opposing factors and
the reduction of the impact of neutrali-
zing factors.

The competing Scenario: The increase
of disagreement on agreed factors and
the increase if the neutralizing factors
which boost the opposing factors.

The Scenario of Conflict and Contrast:
The elimination of the agreed factors
and neutralizing factors which boost
the opposing factors.

2. The Assessment of the Probability
of Scenarios: The integrity and conflict
scenarios are regarded as the Joker
Scenario. Since the possibility of the
omission of the opposing and agreed
factors does not exist, the occurrence
of these two scenarios would be far-
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fetched. The converging and compe-
ting scenarios are considered the pos-
sible scenarios. The approved and re-
gulative scenarios are convergent.

3. The Evaluation of Scenarios: The
most important thing is to be as much
as possible%100 clear about the whole
matter. After the thorough understan-
ding of the theme or the matter, all data
would be collected and all forces that
play an effective role in the formation
of the matter are examined. After that,
all possible probabilities and conditi-
ons in which these data can form in the
long term would be stated.

3. Conclusion:

The fall of the Soviet Union and foun-
dation of newly independent republic
countries in Central Asia are the most
significant changes in the contempo-
rary history. As a result of the fall of
Soviet Union, not only the realities
pertinent to political peripheries chan-
ged, but also a new facet of cultural
and economical issues was brought
about among the countries in Central
Asia and other regions. Iran as one of
the important countries in the region
and as the neighbor of southern Central
Asia has encountered especial challen-
ges and opportunities in its communi-
cation with them. Because of the geog-
raphical proximity, common cultural,
historical, religious values and interests
that Iran has with Central Asian coun-
tries, it tries to establish a convergence



based on cultural aspects. But, in the
past years, the foreign policy of Iran
has faced many convergent and diver-
gent factors. If it appropriately and
fully appreciates them, it will then be
able to establish a realistic, dynamic,
poly-lateral, and adjustable foreign po-
licy in accordance with the realities of
Central Asia. In turn, Iran can have a
considerable share of political, econo-
mical, and cultural capacities among
the enormous number of regional and
out of region powers. It can use its sha-
re in a convergent manner to fully se-
cure its national relations in a 20 year
period. Accordingly, Iran needs to ex-
pands its cultural relations, stabilizes
its cultural features, prevents the cre-
epy tensions, corrects the false under-
standing of the culture of Iranian
Islam, tries to gain loyalty, adapts cul-
tural plans and behaviors on the basis
of the capacity of the environment, in-
creases the cooperation of and exchan-
ges of information among students,
graduates, and professors, holds similar
scientific conferences like the ones that
are held in the region, offers Persian
courses and expands its education thro-
ugh the universities in Central Asian
countries, establishes museums which
are dedicated to the study of Iran, stres-
ses the importance of special events li-
ke Nowruz and religious ceremonies as
well as their introduction to young pe-
ople in the region through performan-
ces of cultural events, represents a rea-
listic face of Iran and Islam via media
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and other similar means. All the stated
purposes are accessible through cultu-
ral scenarios, which are approved by
the society, and which prepare the gro-
und for adaptability of political and
economical fields.
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Abstract

International investment treaty law has
become of increasing significance over
the past two decades. Nevertheless, un-
certainty as to the interpretation of a
number of key investment protections
has arisen. This article considers the
consequences of such uncertainty using
the principled framework provided by
Professor Thomas Franck’s concept of
legitimacy. The article provides an in-
troduction to this framework and parti-
cularly the requirements of “determi-
nacy” (one of Professor Franck’s four
indicators of legitimacy), which is es-
pecially relevant in this context. It will
be shown that although international
investment protections are textually va-
gue to a degree that falls below the ne-
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cessary level of determinacy, there are
two cures to this. The first is the wides-
pread use of terms of art. The second is
the existence of a mechanism for clarif-
ying treaty provisions with certain fea-
tures that increase the probability of
coherence. Each cure is introduced as
a means to help focus future discussi-
ons.

1. Introduction

This article considers the consequences
of the uncertainty that has arisen in the
law and application of the protections
offered in bilateral investment treaties
(“BITs”). This analysis is undertaken
through the principled framework pro-
vided by Professor Thomas Franck’s
concept of legitimacy.[2] Of Professor
Franck’s four indicators of legitimacy,
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“determinacy” and “coherence” are the
most relevant. It will be shown that
BIT protections (such as “fair and equ-
itable treatment”) are textually vague
to such a degree that they fall below
the level of determinacy required to
promote legitimacy. However, it will
be argued that, two cures may pull the-
se protections up to a satisfactory level
of determinacy: first, the use of terms
of art; and second, the existence of a
mechanism for clarifying treaty provi-
sions with certain features that increase
the probability of coherence.

in the
Treaty

2. Inconsistent Decisions
International Investment
System

International investment treaty law has
become of increasing significance over
the past two decades. Indeed, it has be-
en described as “the fastest growing
area of international law at this ti-
me”.[3] This body of law emanates pri-
marily from a complex web of bilateral
investment treaties, which seek to pro-
mote foreign direct investment betwe-
en the contracting States by creating
favourable conditions for foreign in-
vestors.[4] Such protections can also
be found in the investment chapters of
a small number of regional and sector-
specific multilateral treaties containing
investment chapters; examples include
the North American Free Trade Agree-
ment, the Central American Free Trade
Agreement, the Energy Charter Treaty,
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and the Asia-Pacific Economic Coope-
ration.

It is said that the dramatic rise in the
creation of investment treaty protecti-
ons over the last quarter-century has
been driven by “equally unprecedented
increases in trans-border investment
flows, a necessary concomitant of the
increasing globalization that has taken
place since the end of the Cold
War”.[5] For Professor Susan Franck,
this body of law is “a vital tool for eco-
nomic development and global prospe-
rity” that “allows developing countries
to develop local industries and receive
funds from foreign investors to impro-
ve the country’s infrastructure” while
enabling investors to “obtain financial
returns and gain a foothold in the mar-
kets of the future”.[6] To achieve these
valuable aims, BITs typically guaran-
tee that investors will be treated no less
favourably than domestic companies,
ensure a fair and equitable standard of
treatment and protect them from un-
lawful expropriation. Disputes between
foreign investors and their host States
in relation to BIT protections are typi-
cally settled pursuant to a dispute set-
tlement provision permitting recourse
to independent international arbitrati-
on, often at the World Bank’s Interna-
tional Centre for the Settlement of
Investment Disputes (“ICSID”).

The protections contained in the vast
majority of BITs are textually vague



(for example, “fair and equitable treat-
ment”). Arbitral tribunals thus play a
central role in the interpretation and
development of BIT protections. Ho-
wever, there is no de jure doctrine of
precedent between such tribunals.
Indeed, the complexity of the system’s
nature renders the possibility of such a
doctrine as a legally binding require-
ment incredibly difficult. An unfortu-
nate consequence of this is the resul-
ting uncertainty in the law and applica-
tion of the BIT protections: conflicting
decisions containing dramatically var-
ying interpretations of the same (or at
least substantially similar) provisions
exist in a number of key areas of this
body of law.[7] Some of the conflicts
that have arisen thus far have been
conceptually more serious than others.

Arguably the least egregious conflic-
ting decisions have arisen where more
than one arbitral tribunal has had to
consider linguistically similar protecti-
ons, but in relation to entirely different
fact patterns and different BITs.[8] Ho-
wever, at the other end of the spectrum
conflicting decisions have arisen in si-
tuations: (i) where two tribunals were
constituted under separate treaties but
had to determine the legality of exactly
the same State actions in relation to
substantially similar protections;[9]and
(ii) where multiple tribunals have taken
different approaches to a universally
applicable rule of customary internatio-
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nal law in relation to the same

facts.[10]

At least partly as a consequence of the
uncertainty engendered by such con-
flicting decisions, numerous States ha-
ve begun to lose faith in the effective-
ness of this area of dispute resolution.
This is demonstrated by actual and
threatened exits from the ICSID (who-
se arbitral awards are subject to an en-
hanced enforcement mechanism),[11]
as well as reactionary modifications to
State negotiating policies for their futu-
re BITs (to explicitly implement their
preferred reasoning, thereby reducing
the need for complex treaty interpreta-
tion).[12]

That being said, it is important to ac-
knowledge that absolute certainty is
both impossible and undesirable given
the vast amount of precise rules that
would be required. Often, a degree of
textual indeterminacy is often of great
benefit to allowing laws to adapt and
evolve over time. This is especially im-
portant in light of the fact that many
BITs include sunset clauses, which en-
sure that their protections will continue
to apply for many years after the treaty
is terminated. Thus, it should be noted
at the outset that while some inconsis-
tency is tolerable, egregious inconsis-
tencies are more problematic and thre-
aten the legitimacy of both a specific
award or BIT and the system as a who-
le.



3. The Concept of Legitimacy

The problem with conflicting interpre-
tations of similar (or the same) rules is
that they leave the persons or bodies
that are subject to those rules (in this
context, investors and States) unclear
as to the precise boundaries of their
rights and duties. This is particularly
problematic in the investment treaty
context since one of the system’s rai-
sons d’étre is the mitigation of political
risk through the provision of a predic-
table international legal framework.
Uncertainty has the capacity to greatly
increase such risk: uncertain, ambiguo-
us laws provide scope for a host State
to ignore or avoid the responsibilities
that foreign investors had assumed had
been adopted by the State. Indeed, such
investor assumptions are often groun-
ded on legal advice resulting from ear-
lier arbitral awards considering the
protection, or on political assurances
relating to the existence of the BIT and
its protections.

As such, the question is: to what extent
do conflicting arbitral decisions in the
investment treaty context reduce the li-
kelihood that a State will comply with
its obligations under a BIT?

The factors that drive compliance with
rules have been discussed extensively
over the centuries. In relation to do-
mestic laws, legal philosophers have
gone to great lengths to define the na-
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ture of law and why it drives complian-
ce. Many theories have been posited,
including the inherent morality of a
law or the existence of a powerful so-
vereign capable of forcing compliance.
International law is different. Unlike
domestic law, where there is a gover-
nment or similar supreme entity to en-
force compliance, international law has
no equivalent. And yet, it is clear that
international laws are complied with in
spite of this absence, albeit perhaps to
a lesser extent than domestic laws.[13]
So what drives compliance with inter-
national law? Three concepts can be
posited: legality, justice, and legiti-
macy. The first two can be disregarded
for present purposes for the reasons gi-
ven below.

The main problem with the concept of
legality in this context is that most
scholars apply it by examining the ex-
tent to which a legal system looks like
an idealised domestic legal order.[14]
Such comparison is simply not approp-
riate in the international context nor is
it warranted: particularly because key
structural differences exist between in-
ternational and domestic legal systems,
including the lack of an overarching
sovereign with coercive powers. Fur-
ther, whereas in domestic legal systems
it is generally possible to read the laws
and form an accurate picture as to how
that society operates, this cannot be sa-
id of the international legal order: com-
pliance is lower, and there is far less



law.[15] As such,the concept of lega-
lity does not assist this investigation.

It seems inevitable that a law or rule’s
capacity to provide justice will be a
key feature in its pull to compliance. It
is said that such a pull “derives from
the belief that [the rule or system] ope-
rates in accordance with certain prin-
ciples of fairness and decency shared
by all members of a moral order who
hold common or overlapping funda-
mental moral values”.[16] However,
the international community of States
is comprised of a vast array of actors,
with a wide variety of moral beliefs.
Take, for example, the varying percep-
tion of the death penalty throughout the
world. There is simply no such moral
order of shared fundamental values in
the international legal order. As such,
if the validity or compliance-pull of an
international law is dependent on sha-
red notions of justice, very few laws
would be valid or exert a compliance--
pull on those subject to it.[17] So the
notion of justice can be left aside for
the purposes of this article.

Whereas legality traditionally looks to
structural similarities with domestic le-
gal orders and justice requires a shared
morality, the concept of legitimacy
provides a more neutral explanation of
the factors influencing international
compliance-pull.  Professor
Franck has provided a comprehensive
study on the concept of legitimacy in

law’s
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relation to the international legal order.
Professor Franck defines legitimacy as
the “property of a rule or rule-making
institution which itself exerts a pull to-
ward compliance on those addressed
normatively because those addressed
believe that the rule or institution has
come into being and operates in accor-
dance with generally accepted princip-
les of right process” (emphasis ad-
ded).[18] Moreover, in examining why
legitimacy drives such compliance,
Professor Franck posits that:

“The rules of the international
system obligate — to the extent they
do — primarily because they are like
the house rules of a club. Member-
ship in the club confers a desirable
status, with socially recognized pri-
vileges and duties and it is the desi-
re to be a member of the club, to
benefit by the status of member-
ship, that is the ultimate motivator
of conformist behaviour: that and
the clarity with which the rules
communicate, the integrity of the
process by which the rules were
made and are applied, their vene-
rable pedigree and conceptual co-
herence. In short, it is the legiti-
macy of the rules which conduces
to their being respected.” (empha-
sis in original)[19]

From this explanation, we can discern
the “integral factors” of which legiti-
macy is composed.[20] Firstly, there



must be a community within which the
rules operate and there must be integ-
rity of legal process (adherence in Pro-
fessor Franck’s ultimate terminology).
Furthermore, the pedigree (or symbolic
validation) of a rule or process is also
an integral factor of legitimacy. The
very fact that an international rule is
termed a “law”, that investment rules
originate from treaties and that inves-
tment disputes are handled by arbitral
tribunals (all of which have deep histo-
rical roots) demonstrates the strong pe-
digree of the rules and procedures used
in the system, thereby increasing their
legitimacy. In addition to adherence
and symbolic validation, the legal or-
der’s rules must be sufficiently clear
(or determinate) and there must be
conceptual coherence in the output of
any rule-clarifying (i.e. judicial) pro-
cesses. It is these factors that are of
most relevance to discussion of the ef-
fect of conflicting arbitral awards.

For Professor Franck, to the extent that
a rule or rule-system exhibits these fo-
ur factors (determinacy, adherence,
symbolic validation and coherence) it
will exert a strong compliance pull to-
wards the members of that system; to
the extent that the factors are not exhi-
bited, the system itself will “be easier
to ignore and the rule easier to avoid
by a state tempted to pursue its short-
term self-interest”.[21] As this asserti-
on suggests, legitimacy and its compo-
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site factors exist as a matter of degre-
e.[22]

4. Legitimacy from Determinacy

To have compliance there must first be
understanding.[23] Thus, legitimacy
through determinacy requires that “a
rule must communicate what conduct
is permitted and what conduct is out of
bounds”.[24] This enables the rule’s
subjects to conduct themselves accor-
dingly and prevents easy justifications
for non-compliance. The latter aspect
is particularly significant: where a
number of rules in a legal order are
considered by its participants as being
indeterminate, not only will the com-
pliance-pull of the individual rules be
low but it will erode the cohesion of
the community as a whole because the-
re is little incentive to attempt to
comply with a rule when there are so
many opportunities for others to avoid
compliance with rules that might bene-
fit you.[25] As such, the clarity of a ru-
le is essential to both its own legiti-
macy (and therefore its compliance--
pull) and also to the legitimacy and
continuance of the legal order in which
it exists as a whole.

All else being equal, the greater the de-
terminacy of a system’s rules, the more
legitimate it will be and hence the
stronger the pull toward compliance
with its rules will be. However, that is
not to say that the rule must be absolu-



tely clear, nor will this even be possib-
le (or desirable) in many instances.[26]
The question then is what level of de-
terminacy is required at a minimum.
Although this may vary depending on
the particular circumstances of a legal
order, it is submitted that formal lega-
lity conceptions of the Rule of Law
provide a helpful basis to investigate
the minimum level of determinacy.
One theme that consistently recurs
throughout such theories is the notion
that law must be predictable. For
example, Professor Raz regards the
“basic idea” underpinning the Rule of
Law as being that “the law should be
capable of providing effective guidan-
ce”,[27] and for FA Hayek (with
whom Professor Raz agrees), to provi-
de such guidance rules must “make it
possible to foresee with fair certainty
how the authority will use its coercive
powers in given circumstances”.[28]
Professor Tamanaha concurs that all
advocates of formal legality agree that
the Rule of Law “furthers individual
autonomy and dignity by allowing pe-
ople to plan their activities with the ad-
vance knowledge of its potential legal
implications”,[29] thus arguing that “a-
bove all else it is about predictabi-
lity”.[30]

The necessary degree of predictability
is dictated by the characteristics of the
legal order. In the international inves-
tment law context, three features appe-
ar to be especially important: the fact
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that lawyers will often advise the in-
vestor as to the scope of investment
protections, particularly given the sub-
stantial sums involved which are often
invested; the commercial nature of this
body of law; and the origin and purpo-
se of the system. It is worth briefly fo-
cussing on the latter two of these featu-
res.

Arguably, the commercial nature of in-
ternational investment law requires a
heightened minimum level of predicta-
bility (and with it, determinacy). The
origins of this proposition can be seen
in a 1761 ruling of Lord Mansfield
where it was asserted that “in all mer-
cantile transactions the great object
should be certainty ... because [inves-
tors and businessmen] then know what
ground to go upon”.[31] Likewise,
Professor Tamanaha asserts that since
“predictability and certainty allow mer-
chants to calculate likely costs and be-
nefits of anticipated transactions”, le-
gal certainty is an essential require-
ment for legal systems purporting to
govern such an enterprise; he sees va-
luable support for this position in the
“growing body of evidence [which] in-
dicate[s] a positive correlation between
economic development and formal le-
gality that is attributable to these cha-
racteristics”.[32] It is submitted that
this general commercial desire for cer-
tainty is particularly important and he-
ightened in the investment treaty
system. In light of the financial risks



inherent in investing abroad (particu-
larly in States in which there is no stab-
le domestic legal framework) that can
have far-reaching consequences affec-
ting the global economy, it is highly
probable and desirable that investors
will spend considerable effort in calcu-
lating the risks inherent in a decision to
invest in a particular economy and that
the rights available under a BIT will
influence this calculation.[33]

As regards the system’s origin and pur-
pose, it should first be recalled that pri-
or to the BIT protection movement
(and in contemporary situations not go-
verned by a BIT), foreign investors
whose property had been interfered
with by their host State had two opti-
ons: they could bring a suit in the do-
mestic legal system of the host State,
or they could request that their home
State use diplomatic methods to protect
them (which could ultimately result in
an legal action between the two States
under the international laws on diplo-
matic protection).[34] The problem
with the first solution is that investors
may often fear (with or without cause)
as to the “neutrality, impartiality, and
independence of the host State’s courts
to settle disputes with the gover-
nment”.[35] Nor is the second solution
free from difficulty: such efforts are
primarily diplomatic in nature and are
subject to international and internal po-
litical concerns, and can therefore be
wildly unpredictable. Against this bac-
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kdrop, treaties protecting foreign in-
vestments emerged to provide a more
favourable framework of protections to
investors along with an independent
dispute resolution mechanism subject
to reduced political difficulties. Thus,
the fundamental goal of the investment
protection movement was arguably the
creation of conditions favourable to in-
vestors as a means to the promotion of
foreign investment. Further, it should
be noted that a condition of the utmost
importance to investors is the existence
of a stable legal framework. Thus, le-
gal certainty lies at the core of the
system’s ability to achieve its goal.[36]
As such, indeterminacy has a far grea-
ter impact on this system’s legitimacy
that it may in other contexts.

In spite of the evident importance of
determinacy in this field of law, the
language used in the majority of BIT
protections is textually vague.[37] It is
therefore fortunate that Professor
Franck formulated two potential cures
for a rule that lacks textual clarity as to
the obligations or rights that it impo-
ses. The first cure applies where a rule
appears vague to an external observer,
but is nevertheless sufficiently determi-
nate for the members of the system in
which it applies. The second cure co-
vers processes that interpret and apply
otherwise indeterminate rules, so long
as those processes are accepted as legi-
timate themselves. Each will be ad-



dressed in turn in the following secti-
ons.

5. Terms of Art

As has already been stated, investment
protections are contained in a large and
complex network of (mainly) bilateral
treaties. And yet the majority of these
treaties contain substantively similar
protections.[38] This includes clauses
requiring that fair and equitable treat-
ment be accorded to an investment,
most-favoured-nation (“MFN”) clau-
ses, and the so-called “Hull Formula”
for compensation in the expropriation
context. The widespread adoption of
MFN clauses is particularly important,
since such clauses enable an investor to
import the protections that their host
State has agreed in a separate BIT to
the treaty which enabled the investor to
bring an action against the State; the
result of this is that the highest stan-
dards of protection can be seen to be
universalised throughout networks of
overlapping treaties.

In fact, many treaty protections (such
as the examples cited above) incorpo-
rate and are based on terms of art that
hold an “ancient pedigree”.[39] Argu-
ably, States that choose to adopt such
terms in their BITs may be regarded as
indicating their preference to accord
precedence to the pedigree of the terms
when it comes to interpreting
them.[40] Thus, for Professor Douglas,
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“by agreeing upon a slender text with
copious references to terms of art in in-
ternational law [...] the state parties
agree that the general principles of in-
ternational law are to assume a major
part of the interpretative burden when
it comes to resolving disputes” (em-
phasis added).[41] It is submitted that a
State’s adoption of a term of art opera-
tes at the very least as an acknowled-
gment that it accepts that an ever-deve-
loping, cumulative body of knowledge
and practice exists (including prior ar-
bitral awards, other international deci-
sions,[42] and academic commentari-
es) with regard to that particular stan-
dard of protection and that this should
form a significant (if not the primary)
focus in an arbitral tribunal’s interpre-
tative process. Indeed, this is arguably
a key factor driving the de facto use of
precedent by investment arbitral tribu-
nals (see below).

From a legitimacy perspective, it has
already been noted that the pedigree
(or symbolic validation) of a rule is an
integral factor of legitimacy. Thus, the
widespread adoption of terms of art is
in itself a practice that serves to increa-
se the legitimacy of investment protec-
tions. However, it can also be shown to
serve as a mechanism to cure textual
indeterminacy.

As was stated in the preceding section,
the legitimacy of a rule is increased
where it is sufficiently determinate (i.e.



predictable) to the members of the le-
gal order in which it applies, even if it
appears vague on first blush to an ex-
ternal observer. Indeed, it has been ob-
served that “[p]redictability can still
come about if there are shared bac-
kground understandings or customs —
either within society or within the legal
culture — that inform the application of
the broad standards”.[43] Professor
Franck termed this cure for indetermi-
nacy the “common community under-
standing” of the rule. [44] For exam-
ple, a rule that all investments will be
accorded fair and equitable treatment
can be cured of its externally observab-
le textual vagueness if the community
in which it exists has a common con-
ception of what “fair and equitable” ac-
tually requires.

Since a State’s adoption of a term of
art connects that term with the wider
body of knowledge and practice for the
purposes of its interpretation, it is sub-
mitted that such adoption indicates the
existence of a common understanding
within the global community that their
use should have interpretative consequ-
ences. This operates to reduce the pri-
ma facie textual indeterminacy of the
terms of art. As such, where arbitrarily
conflicting decisions exist within that
wider body of knowledge, it hampers
the legitimising effect of this common
understanding — a vague rule cannot be
cured by reference to an incoherent
body of underlying knowledge.
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6. Increasing Determinacy through a
Legitimate Clarificatory Process

Determinacy can also be increased
through a legitimate clarificatory pro-
cess. In fact, for Dr Schill, the textually
vague “core legal concepts” contained
in BITs will “only assume a more con-
cretized meaning over time because of
the interpretations investment treaty
tribunals give to them in their decisi-
ons”.[45]In Professor Franck’s words:
“A rule with low textual determinacy
may overcome that deficit if it is open
to a process of clarification by an aut-
hority recognized as legitimate by tho-
se to whom the rule is addressed”.[46]
A significant factor that affects the le-
gitimacy of such an authority is the co-
herence of the principles it applies. As
such, in the investment treaty context,
it can be seen that the coherence of ar-
bitral awards are of significant impor-
tance: the more coherent the body of
awards are, the greater the legitimacy
of the arbitral process, the determinacy
of investment protections, and conse-
quently the legitimacy of the inves-
tment treaty system and its rules as a
whole.

Coherence “requires that distinctions in
the treatment of ‘likes’ be justifiable in
principled terms” (emphasis in origi-
nal).[47] Investment arbitral awards
are therefore capable of being coherent
in spite of a lack of consistency betwe-
en them so long as any “inconsistenci-



es can be explained to the satisfaction
of the community by a justifiable (i.e.
principled) distinction”,[48] which
must establish a “reasonable connecti-
on betweenarule ... to 1) its own prin-
cipled purpose, 2) principles previo-
usly employed to solve similar prob-
lems, and 3) a lattice of principles in
use to resolve different problems”.[49]

Evaluating the actual coherence of the
existing body of arbitral awards in this
field is outside the scope of this paper.
Instead, it can be simply be noted that
key structural features in the internatio-
nal investment arbitration process can
be identified as greatly increasing the
likelihood of a coherent body of
awards. These include:

- The de facto doctrine of precedent
that has been observed to exist in the
arbitral process.[50] This practice is
based not on a formal requirement to
follow past decisions, but instead on
the persuasiveness of the reasoning of
past awards.[51]

- The existence of a core group of ar-
bitrators that frequently adjudicate dis-
putes.[52]

- The use of expert witnesses and
amicus curiae submissions and of con-
joined proceedings, which have the ca-
pacity to promote harmony between
differently constituted arbitral panels.
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These features are examples of charac-
teristics that drastically increase the
probability of arbitral awards being co-
herent, and therefore increase the like-
lihood that the system’s rules will be
sufficiently determinate.

7. Concluding Remarks

This article has considered the difficul-
ties presented by the scope for (and in-
deed the existence of) conflicting arbit-
ral interpretations of key protections in
the international investment treaty law
system. In doing so, Professor Franck’s
concept of legitimacy has been adop-
ted, on the basis that it provides the
most appropriate explanation for why
rules are complied with on the interna-
tional level. It has been argued that al-
though the textual determinacy of BIT
protections generally falls below the
requisite standard, there are two cures
that should be considered in particular
in this regard. First, the use of terms of
art.Second, the use of a clarificatory
process with features that increase the
likelihood of coherence in its output.
The author’s initial analysis in relation
to each has been presented as a means
to assist the focus for future discussi-
ons of this important topic.
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Abstract

SME sector in Italy was hit hard by the
global recession of 2008-09. Small en-
terprises, which constitute the vast majo-
rity of Italian companies, were more af-
fected than medium and large-sized
companies. To cope with this problem,
Italian legislator has introduced the bu-
siness network contract. This new con-
tract enables business parties to colla-
borate in “exchanging industrial, tec-
hnical, commercial information and ser-
vices, or to jointly implement projects in
their field, in order to boost individual
and collective competitiveness” accor-
ding to the law 33/2009. Since its creati-
on, 1600 business networks involving
7000 enterprises have been created, co-
vering all types of sectors, with the main
objectives of internationalization, mar-
keting, research & innovation, branding
for high quality products and promoting
local areas. Law amendments may fur-
ther need to be introduced. From this
perspective, an European legislative in-
tervention for turning business network
from a national into an European legal
tool is considered appropriate.
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1. Italian economic system

Italy is facing a particularly deep econo-
mic crisis. This country has not yet reco-
vered the 2008 level of GDP, while ot-
her European countries have already
overcome the recession.

One factor that led to this outcome is Ita-
lian national economic system made up
of small and medium enterprises
(SMEs). There are approximately 65
SMEs per 1000 inhabitants, which is
above the EU-27 average. In addition,
Italy’s SME sector has a higher proporti-
on of small enterprises employing fewer
than ten persons, compared to EU avera-
ge (ltaly: 94%, EU: 92%). Therefore
small firms contribute more to employ-
ment and value-added than elsewhere in
the EU: nearly half of total employment
and one-third of value added.

The current economic crisis is especially
present in southern Europe. Small and
medium-sized companies in these coun-
tries are facing the greatest difficulties in
financing, innovation and internationali-
zation. Due to the recession, many
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SMEs have experienced a deterioration
of their financial position and creditwor-
thiness, although they have viable busi-
ness models and solid customer bases.In
order to solve these challenges for
SMEs, Italian government has introdu-
ced the business network contract. Inde-
ed, the well-being of SMEs has been set
in this country as a major objective for
transforming Italy in a particularly at-
tractive location for SMEs. By introdu-
cing this contract, the government wan-
ted to facilitate and to promote SMEs’
innovation potential and their access to
finance and export outside the EU.More-
over, the network contract is in accor-
dance with EU priorities - set by the
Small Business Act (COM(2008) 394 fi-
nal). This model provides an answer to
the increasing need for growth and po-
licy development of small and medium-
sized enterprises.

This new form of contract provides a bu-
siness model of cooperation that enables
companies to join forces and give them
incentives to achieve a common goal,
without losing their independence. As
consequence, ltalian economic system
shows that SMEs can benefit from the
implementation of this model.

Although business network contract has
been appreciated by entrepreneurs and
therefore, it has become common in the
business world; there are still some chal-
lenges and opportunities for improve-
ment. The most significant one is the le-
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gal capacity, because not all networks
are a legal entity. Issues around the liabi-
lity towards third parties need to be ad-
dressed.

2. The business network contract

In April 2009, Italian legislator adopted
a new regulation on business networks
to promote cooperation and innovation
between SMEs. One year later, the law
was amended significantly by I. no. 122
of July, 30" 2010. Business network has
awaken Italian entrepreneurs showing
the aggregation’s potential that they can
achieve by establishing a collaborative
entity without creating a corporation.

Therefore, to avoid problems associated
to the strict regulations on corporation or
on partnership, the parties can sign a
more flexible contract: the business net-
work. This contract is defined as “first
step”. The entrepreneurs use it for “get-
ting to know” and then they decide
whether it makes sense or not, to estab-
lish a society together. Business network
contract has several advantages, compa-
red to a Societd semplice - Partnership
(the Italian civil law partnership), which
is not common in Italy. The most signifi-
cant differences are that a societd sem-
plice does not have the legal capability
nor can exercise any commercial activi-
ties, and the participants have unlimited
personal liability.

On the contrary, business network can
be a legal entity, with limited liability



and exercising any commercial activiti-
es. The core purpose of business net-
work contract is to increase the own in-
dividual and collective innovation and
competitiveness in the market. To pro-
mote this contract, Italian legislator has
provided fiscal, administrative and fi-
nancial benefits. On the whole, by sig-
ning this contract the entrepreneurs do
not need to give up their respective inde-
pendence. In the network they share a
common goal, remaining independent.
Business networks are established with a
simple contract, which includes the main
points of cooperation.

Business network contract, which was
introduced in 2009 by law no. 33, art. 3,
par. 4-ter, 4-quater and 4-quinquies, is a
contract between two or more compani-
es.

The network’s goal is the strengthening
of innovation and competitiveness, both
individually (each company on its own)
and collective (the network itself).

To realize this goal, the members set a
contractually binding network program,
to carry out any of the activities listed
below:

- Cooperation within a predetermined
framework, and in areas that belong to
the object of one’s own business activity
(so-called Reti leggere);

Exchange of information or services of
industrial, commercial, technical or tec-
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hnological di

scambio);

nature (so-called Reti

- Joint exercise of one or more activities
that focus on the subject of the network
(so-called Reti associative o pesanti) and
in which it is possible to make a profit.

This new tool enables companies to jo-
intly develop innovation and thus to in-
crease their overall competitiveness in
the market without sacrificing their inde-
pendence in whole or in part. The main
purpose of this model is to exploit syner-
gies that benefit every member.

3. The legal capacity of business net-
work contract

In the literature, this contract model was
criticized, since the fundamental questi-
on was whether business network was a
legally capable entity. The answer to this
question is important in the perspective
of the network’s civil liability. A net-
work has the legal capacity when it is an
independent legal subject with its own
rights and obligations separate from the
one of the individual network partners.
At the beginning, the contract was not
recognized as a legal entity by the legis-
lator. Law 179/2012 (“DL Sviluppo-bis”
- Development Act) has renewed the
provision, affirming that networks can
become an independent legal entity if
they have both a network’s fund as well
as a managing committee and if they
want it. In addition, business network
contract has to be signedin the form of a



public document or a certified private
document (i.e. both cases need the no-
tary’s seal).

In case of legally incapable network, the
contract’s publicity is ensured for the va-
lidity of the contracts towards third per-
sons by the registration in the commerci-
al register in the section where the indi-
vidual participants are registered. Conse-
quently there is no separate registration
of the business network contract as a se-
parate legal entity; network’s participati-
on is only noted in the registration jour-
nal of each member.

Particularly interesting and relevant is
also the provision affirmed in art. 3, par.
4-quater, according to this article the va-
lidity of the contract begins on the date
on which the last proposed registration
has been carried out. From this point, the
contract binds all those enterprises who
originally signed the contract. The publi-
city has a constitutive and not only dec-
laratory character, since without it, the
contract has no legal validity not only
towards third parties, but also between
network’s members. In case of a legally
capable network, the registration has to
be made where the network is headquar-
tered.

4. The content of the contract

Business network contract must have the
following mandatory contents:
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a) two or more enterprises; the name of
all participants who have originally sig-
ned the contract or entered in the net-
work at a later date;

b) strategic objectives for increasing the
innovativeness and competitiveness of
participants and the mutually agreed
terms of measuring progress in achie-
ving these objectives;

c) a network program that contains the
rights and obligations of each participant
as well as the modalities for implemen-
ting the common goal;

d) duration of the contract;

e) criteria for inclusion of other entrepre-
neurs to the network;

f) decision-making rules of the partici-
pants, unless a joint managing commit-
tee has been tasked (the appointment of
such a joint body is not mandatory).

A mandatory element of the contract to
establish a business network is its prog-
ram that sets the rights and obligations
of each participant. The network prog-
ram is the core element of this contract.
The program contains the rights and ob-
ligations of all participants, the specific
arrangements laid down for carrying out
these duties and the ways to realize the
common purpose. Not least, it should be
noted that the network program must be
certified in advance by the respective
governing bodies (as Confindustria) if



the contracting parties want to benefit
from the tax incentives.

Other duties may arise from the decisi-
ons of the joint committee, from coordi-
nation activities as well as from the con-
tracts that have been concluded by the
joint committee with third parties. If a
company fails to fulfill the obligations
arising from the membership of the cor-
porate network, so it shall be liable for
internal obligations that means also to
the other participants of the network.

On the other hand, it should be noted
that the network contract according to
the law provisions must have an open
structure and must allow new entrants.

Moreover, the contract must also include
the accession criteria for new members
who meet the subjective requirements
listed above.

According to law, there are other featu-
res which are not compulsory. Indeed, it
is up to the entrepreneurs to:

a) set up a network’s fund;

b) appoint a joint committee that mana-
ges the performance of the contract;

c) define optional reason for early con-
tract exit.

Furthermore, the contact must include
the rules regarding the decision-making
of the participants.
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The law, however, does not provide spe-
cific provisions; it can be determined
that the decisions of the network can be
taken with a simple majority of the parti-
cipants or with qualified majorities (pos-
sibly only for some specific subject are-
as) or that the unanimity of participants
is required for every, or only for certain
decisions.

Network’s management becomes more
inflexible, the more a qualified majority
or unanimity of participants is required
for decision making.

The asset’s regulation is structured as
that of the consortia (sec. 2614 and 2615
of Italian civil code). The paid-up capital
by network members and the purchased
goods with these contributions constitute
the network assets. As long as the net-
work exists, participants cannot require
division of the fund and the creditors of
each member cannot hold with respect to
their demands on the network assets.
Within two months after the end of each
financial year, it has to be drawn up the
balance sheet of the network. The con-
tract may also provide general rules for
network’s management, by establishing
a joint body (Network joint committee).
This can be represented by one or more
members of the network.

The joint committee is entitled to (with
or without power) manage and control
contract network activities. The areas
falling within the jurisdiction of the joint



body is not subject to the same rules
which are generally provided by the con-
tract for the network’s decisions. Except
in the case of a network contract with
only internal effects, i.e. it must be es-
tablished the authority for the execution
of any contractual relationships with
third parties. This needs the implementa-
tion of the network program.

For third parties it is fundamental to
know if they are dealing with a single
member or if they can rely on the liabi-
lity of the whole business network. On
this issue it is very interesting to analyze
what happens when one or more firms of
the network or - where appointed - the
managing committee responsible for the
execution of the program committee do
not meet their own obligations towards
third parties.

In case of a legally incapable network in
the conclusion of contracts with third
parties, the acting members are than the
sole liable towards third persons. With
the new rules, this provisions does not
apply if the network is registered as a le-
gal entity. In this case, liability is limited
to the network assets.

The joint managing committee (if avai-
lable) can be fitted by the contract with
power of representation. In this case, it
is entitled to conclude contracts with
third parties in the name and on behalf
of network’s members. The committee
can also be equipped without authority
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to act with its name, and acting only on
behalf of network’s members.

In the first case, the consequences of
acts performed by the joint committee
are attributed to the members of the net-
work directly, i.e it exists only one con-
tract. Indeed, contractual parties are the
network and the third parties, while each
participants does not act directly.

In case of damages which have emerged
or the incomplete or irregular perfor-
mance of contractual services, the full
compensation has to be carried out by
every single participant. Obviously, the
individual company that provides full
performance or compensation has a re-
course’s right against the other co-debtor
companies and can thus require that they
refund the applicable official shares; un-
less otherwise specified, it is assumed
that these proportions are the same for
all members. In the second case (order
without authority), the joint committee is
obliged to transfer the legal implications
of performed actions on the client,
which has acted on their behalf. It fol-
lows as a consequence that the joint
committee shall be liable to any party
for the undertaken obligations up to the
date of this transfer, this definitely has a
right of recourse against the client.
Always with reference to liability; it
should be noted that the joint committee
shall be liable according to the provisi-
ons for the exercise of the duty with or
without power, for its actions against



third parties as well as towards network
members. The voluntary clauses of pre-
mature exit from the contract and the
conditions for the exercise of this right
are important, even if they are optional
and not mandatory contractual elements,
as it is optional for the parties to provide
a right of withdrawal to the individual
network members.

If this right is provided by a specific cla-
use in the business network contract, the
provided reasons for the resignation and
the rules to be observed need to be clari-
fied. In any case, due to the resignation
of the resolution of the contractual relati-
onship only for the company that takes
this right and thus eliminated from the
network before the normal expiry of the
contract. According to the general prin-
ciples, withdrawal’s right exists in any
case where there is a legitimate reason,
such as in the case of modification of a
contractual element or of the network
program.

5. The internationalization of SMEs

Business network contract, as well as fa-
cilitating access to credit, improves
SMEs condition by encouraging their
development on foreign markets due to
increased exports. This kind of agree-
ment makes it possible to deal with the
difficult economic situation with several
actions ranging from marketing to pro-
duct innovation, quality coverage to new
markets. The positive progression of the
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contract is of major importance by con-
sidering that Italy struggles to keep up
with the recovery and continues to profit
through exports (as shown by the latest
data provided by ISTAT in April 2014
showing an increase of 9.2% of orders
from foreign entities industry).

By waiting, therefore, the recovery of
domestic demand, companies must focus
abroad. This is especially true in the Ita-
lian southern regions where domestic
consumption shrank by more than the
rest of Italy. The regional statistics ref-
lect a very different trend of the various
productive sectors. Positive are fashion
and agribusiness sectors; in difficulty,
however, are the field of plastic, rubber
and paper. Among the markets the loco-
motive is certainly Europe (with Ger-
many and France in the lead), but positi-
ve values occurred overseas, especially
in the United States.

Regarding networks, according to a re-
cent survey by the Italian Ministry of
Economic Development, companies be-
longing to a network contract for at least
one Yyear have increased exports by
21.8%, while those on the net for less
than a year showed a plus 25.2%. The
purpose of networks, as well as encoura-
ging the growth of firms and their level
of internationalization, is also to increase
their degree of innovation that instead
would be precluded if the enterprises ke-
ep their small size. Network allows com-
panies to adopt more complex strategies



in terms of innovative products (73.4%
versus 63.5% of those who do not coo-
perate) and process (78.6% vs. 66%).

6. Conclusion

Despite some changes in the legal fra-
mework, business network contracts are
becoming more common in the Italian
economic system that is largely of small
and medium-sized enterprises (SMEs),
as determined before. This type of con-
tract allows company’s cooperation in
projects that would not have been pos-
sible without, safeguarding at the same
time their independence. Italian Gover-
nment considers this contract as an im-
portant tool to overcome the recession.
For this reason, the legislator has intro-
duced some improvements.

Among them, the most important amen-
dment is the legal capability. Business
networks, which have a limited liability,
can operate under better conditions on
the market. Being legally capable, ha-
ving rights and obligations mean for the
network and its members paying lower
interest rates, or even to get a bank loan
thanks to the “Network Ratings”. Accor-
dingly, the companies get favorable
terms; however, the financial institutions
benefit from SMEs that were previously
not bankable for financial institutions.
Other changes could still be introduced.

From this perspective, a European regu-
lation on network contracts would be
very helpful. A few years after the intro-
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duction of the network contract, the fo-
cus on this topic remains both in the le-
gislative policy and under the entrepre-
neurs.
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Abstract

No one can deny that "The Phenomenon
of the Slow Pace of Litigation~ expands
to include all wings of the judicial
system, Civil, Administrative, and Crimi-
nal Issues. And extends deeper to affect
all categories of litigants: Rich and Po-
or, Men and Women. To paint a dark
picture of what could be called a ~Crisis
of Justice in Egypt".

So, The delay of litigation procedures
for feeble reasons leads to losing the
right of citizens and making those whose
rights have been devoured resort to vio-
lence instead of using legal ways which
can last for years.

Justice in front of judicature is like a gu-
ard for those who fear and like a shelter
for the wronged.

Therefore, this study will review some of
the negative Consequences of the Phe-
nomenon of Slow Pace of Litigation in
Criminal Judiciary in Egypt.
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1. Introduction:

The first supposition of justice necessita-
tes and guarantees the right of citizens to
resort to their usual judge to prevent the
aggression on their rights [1], freedom
and what can lead to getting their judici-
al equity [2] within a reasonable period
without unreasonable delay [3]. It is not
enough to mere state whether in consti-
tution or law, the right of persons to re-
sort to his judge in his suitable time [4].
It is a must that the litigants should feel
that justice is within reach and this can-
not be attained except one can get his
right in the least time and in the least ex-
penses [5]. Justice is not only conveying
the right to its owner but also conveying
it on two conditions: (1) in the nearest
chance. (2) in the best way, namely, this
must be done easily and without difficul-
ties along with a period of time enough
for preparing the means of avocation [6].
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The delay of litigation procedures for fe-
eble reasons leads to losing the right of
citizens and making those whose rights
have been devoured resort to violence
instead of using legal ways which can
last for years [7].

The Egyptian Constitutional Supreme
Court has stated that: " The denial of the
right in judicial reconciliation whether
through prevention or putting obstacles
or presenting it in a slow way without
justification or enclosing it with faulty
procedures. All this is nothing but was-
ting the prevention stated by constitution
and law on the rights claimed to violate
it and destructing the justice in the es-
sence of its characters and the tiniest as-
pects especially when the way of judicial
cassation to restore matters to its course
is prevented or of no avail~ [8]. The
SCC has also stated that: " The right of
litigation cannot be completed unless the
legislator provides the judicial antago-
nism, at the end, with a just solution rep-
resenting the judicial reconciliation
which its demander deserves~ [9]. It al-
so stated that: "The right of litigation
stated in constitution should associated
with taking effect through removing the
obstacles which prevent from settling
the matters arising from the aggression
on the rights stated in law"[10].

The delay of justice is not only a kind of
aggression which can be more difficult
and painful than losing the dispute or
depriving the right of litigation [11] but
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also denying it. So, it is said ~Justice
Delayed, Justice Denied~ [12].

The need to justice is an innate feeling
that all humans need when their rights
are violated or devoured [13]. So, the
fulfillment of justice satisfies such a ne-
ed [14]. It is a human need exactly as the
need for warmth or shadow [15].

Justice in front of judicature is like a gu-
ard for those who fear and like a shelter
for the wronged.

A contemplation of the temporary reality
concerning guaranteeing the right of the
Egyptian citizen to resort to judicature
shows a painful fact that reflexes a real
crisis regarding this right [16]. It inclu-
des all ways of judicial system whether
being Civil, Criminal or Administrative.
Further, it affects all kinds of litigants
being Rich or Poor, Strong or Weak and
Men or Women. It draws a dim picture
for what we can call "The Crisis of Justi-
ce in Egypt” [17].

2. Slow Pace of Litigation in Criminal
Cases:

There is a close connection between the
Slow Pace of Litigation and the conside-
rations of justice in the Criminal Issues
[18] where the accused person has bad
effects resulting from the delay of justice
represented in:

1. The effect of the long period of delay
of the evidence for or against the accu-



sed person whether being verbal or not
on his right of advocating [19].

2. The psychological and financial ef-
fects which befall the accused person.
He suffers much owing to the long peri-
od of his trial. He may be affected finan-
cially as he may lose his job. He may be
worried and nervous for fear of being
criminally punished which affects his li-
fe [20].

3. The Criminal Prosecution violates the
condition of the accused person in soci-
ety specially the cases whose punis-
hment is imprisonment. It may affect his
civil rights and his liability for many
tasks or jobs, Further; one may lose his
social status in case he has been crimi-
nally punished [21].

4. Citizens in charge of administrative
bodies, which are a party of the case, do
not feel their responsibility before Allah
and then the law to fulfil the interests of
those dealing with them and linger over
doing them with no real excuses to pre-
sent the needed documents necessary for
the decision in cases and making the
proofs which takes a long time to prove
and decide them [22].

5. The end of the interest of the plaintiff
in his case as the interest of the plaintiff
may be restricted to a specific period af-
ter which it will be of no value and the
service of the clerk may come to an end
before deciding an affair of his job affa-
irs [23].

6. One may let the dispute aside being
hopeless of jurisdiction and lose every
hope of getting his right in courts and
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have doubts as for resorting to jurisdicti-
on and let aside the dispute out of despa-
ir [24] and the dispute becomes null and
void at the request of the plaintiff being
not heard in courts for 6 months [25].

7. The litigant may die before he hears
the judgment of his case. Many cases ha-
ve taken a long time before issuing a de-
cision and expired due to prescription li-
mitations after the death of the one who
presented the case [26].

3. Negative Consequences of the Phe-
nomenon of the Slow Pace of Litigati-
on in Criminal Judiciary:

It has become clear, from the above
mentioned, that there are a number of
passive things resulting from the Slow
Pace of Litigation. The most important
are:

1. The increase of the various expenses
needed to get their right including judici-
al fees [27], the expenses of copying,
photocopying and photography and the
like such as stamps, fees of lawyers,
clerks in courts [28], brokers of judicial
writs and other expenses in case litigants
move to other towns where the court li-
es. Adding to that the stresses that can
affect the litigants [29].

2. The delay of the execution of jud-
gments represents a great loss as it turns
to be compound injustice as what bene-
fits may return to litigants if the jud-
gments are not executed owing to the



long procedures of coercive execution
which is too slow [30].

3. The dispute may include persons ot-
her than the litigants such as families
and the other relations specially the ca-
ses of family affairs and criminal cases
whose punishment is imprisonment.

4. Texts of law remain silent and still till
the judge states the correct meanings
which legislation meant [31]. In case the
judgments are not executed and, having
the power of decreed matter and obtain
the power of legal reality, it affects the
judge's morale passively [32].

5. The speed of hearing or reviewing ca-
ses in a session and postponing them
owing to trivial reasons though the legis-
lator does not allow postponing cases for
more than once for the same reasons
[33], [34].

7. Defacing the image of justice and its
high costs in a world overwhelmed by
materialism and devastating conscience
[35], moreover, judges have been liable
to falling prey to faulty procedures
owing to its complications, having many
branches, the big number of laws and the
legal tricks some litigants may resort to
[36].

8. The frustration and loss of determina-
tion which befall the judiciary owing to
a number of reasons such as the misap-
plication of the principle of reward and
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punishment, not applying the set legal
rules for promotion and the annual sub-
sidies properly. Moreover, the principle
of equality in rights and duties has been
violated and transferring judges on the
basis of efficiency and considering the
conditions of families [37].

9. The value of oppression has become
common in society and the deepening of
the idea of the absence of deterrent to
oppression has led to wrongdoing
among people and the absence of the
spirit of justice in society. In case the
flags of oppression and wrongdoing ha-
ve been raised, it would be an alarm of
degradation, corruption and an evil en-
ding [38].

10. The government service body has
been exposed to the complications of
procedures of labours, the absence of de-
cisive management of jurisdiction and
not applying modern ways of running
such an important body among the pub-
lic utilities [39]. This has led to little ef-
ficiency of service performance [40].

11. The absence of the policy set for the
justice to take its course and put the fi-
xed outlines to face the probabilities of
the future and its expectations and put
into consideration the development and
renewal of the means of work in the ju-
dicial system and applying the latest ad-
vances of science [41] to put the obstac-
les facing justice aside [42]. It has beco-
me usual that the growing development



in the amount of work that made justice
bodies unable to bear its increasing bur-
dens and the problem of settling disputes
has arisen [43].

4. Conclusion:

It is clear from the study of the subjec-
t:~The Negative Consequences of the
Phenomenon of the Slow Pace of Litiga-
tion in Criminal Judiciary in Egypt"
That:

1. Prolonging the period of disputes he-
ard in courts, with all its types and clas-
ses, has led to mistrust in the judicial
system itself [44]. As a lot of those ha-
ving rights among litigants feel they can-
not desist the aggression on their rights
in due time and try to get them perso-
nally or be obliged to conciliate and take
a part of his right, even little, or leave it
altogether. It has been deep-rooted in
their minds that: ~conciliation through
taking a quarter of their right is better
than litigating the whole of it" [45].

2. There is a real crisis proved by the big
numbers of disputes heard in courts, the
long period needed to reach a final jud-
gment and stated by the declared rates of
the execution of decided judgments [46].
So, litigants have despaired of how
slowly disputes are settled [47]. So, it
has been familiar among people that:"
wronged conciliation is better than a
profitable case[48].
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3. The mistrust in the judicial procedures
and the loss of the rights of litigants
owing to the long period of litigation
[49], the increase in suffering and dis-
tracting them from taking care of their
daily life as the litigant does not benefit
from the wasted procedures as it is a pla-
in loss including the actual expenses
[50].

4. The problem of the accumulation of
cases in courts to be decided leads to the
instability of judges to perform their
work properly [51] which is considered
by some as justice denial [52].

5. The speed of hearing or reviewing ca-
ses in a session and postponing them
owing to trivial reasons though the legis-
lator does not allow postponing cases for
more than once for the same reasons
[53].

6. The value of oppression has become
common in society and the deepening of
the idea of the absence of deterrent to
oppression has led to wrongdoing
among people and the absence of the
spirit of justice in society. In case the
flags of oppression and wrongdoing ha-
ve been raised, it would be an alarm of
degradation, corruption and an evil en-
ding [54].

7. Texts of law remain silent and still till
the judge states the correct meanings
which legislation meant . In case the jud-
gments are not executed and, having the



power of decreed matter and obtain the
power of legal reality, it affects the jud-
ge's morale passively [54].
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Abstract

Adoption by same-sex couples is highly
contested issue all over the world, as
this is different from the global ideal of
children being raised by a mother and
a father.

Forty years ago adoption by same-sex
couples was not legally accepted in
any country. While yet some countries
are allowing same-sex couples to
marry and form a family. Nowadays
same-sex adoption is permitted only in
some European countries.

Full joint adoption by same-sex coup-
les is legal in eleven European countri-
es, namely Belgium, Denmark, France,
Iceland, Luxembourg, Malta, the Net-
herlands, Norway, Spain, Sweden and
the United Kingdom. An additional
three Austria, Finland and Germany
permit step-child adoption.

As Georgia wants to enter into the Eu-
ropean Union, there is a misunderstan-
ding among the Georgians. They com-
plain about the Law of the Elimination
of All Forms of Discrimination, so
called the antidiscrimination law and
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worry about the future of children and
families. They believe that if they enter
into EU, they will have to recognize sa-
me-sex relations and same-sex adopti-
on, which is completely unacceptable
for the Georgian nation.

This article aims to analyze informati-
on about the trends within the Europe-
an Union in case of same-sex adoption
and challenges for Georgia.

1. Introduction

In an ideal world, every child has to li-
ve into a friendly and stable family,
where parents love and take care of
their children. But sometimes reality is
far from the ideal. Parents may leave
their children, or children may be dis-
placed from home and placed in foster
care due to carelessness, abuse or other
factors. In this case adoption is nor-
mally a gorgeous and marvelous hu-
man commitment of service and love.
But, adoption by same-sex couples is
highly disputable question all over the
world.

In spite of that EU Charter of Funda-
mental Rights signed in 2007, there
was confirmed non-
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discrimination on the basis of sexual
orientation, the question of same-sex
marriage and adoption is still challen-
ging for the European Union. It seems
that the European Union plays a doub-
le-game and even if it often asks for
equality, it also often states inequality
through the absence of harmonized Eu-
ropean family law.

There is no doubt that child adoption is
a very sensitive and complicated issue
and it is apparent that same-sex coup-
les cannot conceive children on their
own, that's why they use different
forms of child adoption.[1]

1.1 Adoption by Same-Sex Couples
in EU

Adoption is a different form of foste-
ring a child when one’s own parents
are unavailable, unable or unwilling to
take responsibility of his/her child. In
many countries of the EU, the debate
focuses on the question as to whether
same-sex partners should be allowed to
adopt a child or not.

European people, developing in many
areas applying to gay and lesbian fa-
mily law, have been slow to admit the
rights of same-sex couples to adopt
children. [2]

If we look through the history, we can
see that once the first step toward legal
recognition of same-sex relationships
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was taken, by Denmark in 1989, other
countries began to follow it.[3]

The Netherlands was the pioneer co-
untry which outlined marriage as a uni-
on of two persons despite of their sex
and granting same-sex couples to adopt
both locally and internationally. Despi-
te this equality of treatment, it is true
that same-sex couples can not apply
their right to international adoptions
just as heterosexual Dutch married co-
uples do. There are still many countries
that bound adoption of their national
children to heterosexual couples or sin-
gle individuals, reducing the group of
countries from which same-sex couples
can adopt.

In June 2002 Belgium became the se-
cond country to open marriage to sa-
me-sex couples and in 2003, amended
its laws to permit adoption by same--
sex married couples. Since surrogacy is
not granted in Belgium, same-sex co-
uples took the opportunity to become
parents through adoption. [4]

In 2005 Spain became the third country
to adopt its legislation and allow marri-
age to same-sex couples. Spanish law
permits full equality to same-sex coup-
les, including adoption without restric-
tions. It provides the rules on fatherho-
od presumptions of the Civil Code. For
this reason bi-parentage within same--
sex marriage can only be achieved
through adoption.



In 2009 Sweden amended its regulati-
on and permit same-sex couples to
marry. Since then same-sex couples
have the right to stepchild adoption
with certain restrictions. Also, all wo-
men have access to assisted reproducti-
ve technologies regardless of their se-
xual orientation and marital status.[4]

In July 2010 Denmark passed a legal
act that admits same-sex couples to
adopt under the same conditions as
married couples. Germany follows a
model close to that of Denmark by pro-
viding an equal institution exclusive to
same-sex couples with limitations in
the area of adoption. Article 6 of the
German Constitution protects marriage
and family.[4] It is clear that same-sex
adoption is banned or unaccepted in
most of the EU countries, as there are
still countries that criminalize sexual
relations among two consenting adults
of the same-sex, or others allowing sa-
me-sex couples to marry and form a fa-
mily.[5]

1.1.1. Statistics

If we look through statistics we can see
that only in England according to the
Department for Education, the number
of same-sex couples adopting children
rose from 3% in 2009 to 6% in
2013.This means that the number of
same-sex couples adopting children in
England has doubled in the past four
years.[18]
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1.1.2 Types of Adoption by Same--
Sex Couples

Currently some types of adoption by
same-sex couples are legal in Europe.
Same-sex couples can attempt to adopt
jointly (~joint adoption~), or ("step-
child adoption ") or as an equitable
adoption.

Joint adoption is a form of adoption
that gives chance two unmarried peop-
le to simultaneously adopt a child with
whom they have no legal kinship.[6]
Joint adoptions potentially benefit se-
veral parties: the adopted child, the
adoptive parents, and the state. The ad-
vantages to the adopted child are not
only the stability and care provided by
being raised in a home with two pa-
rents, but also the child's additional fi-
nancial and legal security.[7]

As mentioned above, full joint adopti-
on by same-sex couples is allowed in-
Belgium, Denmark, France, Iceland,

Luxembourg, Malta, the Netherlands,
Norway, Spain, Sweden and in

the United Kingdom.

Previously, Germany prohibited all
access to parenting for couples of the
same sex, but now Austria, Finland and
Germany permit step-child adoption in
which the partner in a registered
partnership can adopt the natural, and
in some cases, the adopted child of his
or her partner. Such adoptions may be
limited to the biological child of one
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partner or may include a partner’s
previously adopted legal child.[8]

Under the Swedish law registered
partners can adopt both stepchildren
and children who are not the child of
one of the partners. In the Spanish
autonomous region of Navarra as well
as the Basque Region and in Aragon,
Catalonia and Cantabria,
partners who have registered their
long-term partnership may now adopt
not only stepchildren but also other
children. In the Netherlands, both
registered and married same-sex
partners have the right to adopt.[9]

Same-sex

Equitable  adoption (also called
putative or constructive adoption) is a
form of "adoption" that may be used
by a child of same-sex parents as a tool
to protect the child's rights to his or her
parent’s assets should a parent die
intestate. Equitable adoption arises
without a formal legal procedure, in
other words, a parent can say or do
certain things that result in the
adoption of another person as his/her
child even though there is no court

order establishing the adoption.[10]

In order for a successful equitable
adoption to occur, five elements must
be confirmed: (1) an agreement must
have existed between the natural
parents and the adoptive parents; (2)
must  have

the natural parents

performed by giving up the child; (3)
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the child must have performed by
living in the adoptive parents' home;
(4) the adoptive parents must have
partially performed by raising the child
as their own; and (5) the adoptive
parent(s) must have died intestate. If
all the elements of an equitable
adoption are proven, the adopted child
will be able to inherit his or her
intestate share of the parents' estates;
this child will be left

without a share of the inheritance.[7]

otherwise,

1.1.3 Cases: Fretté and E.B v France

There are some cases regarding same-
sex adoption before the ECtHR, where
individuals stated that they had been
subject to discriminatory treatment
based on their sexual orientation in
infringement of their right to respect
for their private and family life.

A. Fretté v France

With respect to a lesbian or gay
individual's right to adopt an unrelated
child, the ECtHR first considered the
issue in case Fretté v France .

In order to become suitable to adopt
either a foreign child or a child in the
custody of the State, France asks that
couples or individuals apply for
authorization to adopt from the Child-
ren's Welfare Service." The process
covers "conduct[ing] all the investiga-
tions required to ascertain what kind of

home the applicant is likely to offer the



child[] from a psychological, child-
rearing and family perspective." It is
inadmissible to refuse an application
solely on the basis of " the applicant's
age, marital status, or whether children
are already present in the home."

Mr. Philippe Fretté, a single gay man,
applied for authorization to adopt in
1991." He discovered that he was ho-

mosexual in an application interview.

The written statements of the
interviewing psychologists declared
that Frett¢ had some degree of

experience with children and that "[h]is
ideas about bringing up children are
well thought out and imbued with a
spirit of tolerance." They acknowled-
ged that "[h]is desire for a child is
genuine but he has difficulties in
envisaging the practical consequences
of the upheaval occasioned by the
arrival of a child." In their impression ,
"Mr. Fretté, has undoubted personal
qualities and an aptitude for bringing
up children. A child would probably be
happy with him. The question is
whether his particular circumstances as
a single homosexual man allow him to
be entrusted with a child."

The Paris Social Services Department
opposed Fretté 's application, conclu-
ding that his 'choice of lifestyle' could
not be apparent to be such as to look
that he
would offer " a child a suitable home."

after adequate assurances
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Fretté's request for re-examination was
refused , and he appealed the judgment
to the Paris Administrative Court."

The highest administrative court in
France, the Conseil d’Etat, refused
Fretté¢’s appeal on the basis that his
“lifestyle” could affect “substantial
risks to the child’s development.” The
domestic law contrary permitted single
or unmarried males to adopt, and it was
clear to the Court that the domestic
authorities had denied the application
on the basis of Fretté’s sexual orienta-
tion. The Court explored the case un-
der Article 14 (prohibition of discrimi-
nation) taken in conjunction with
Article 8 ( right to respect for private
and family life) .

"The Court found that the domestic
authorities had pursued a legitimate
aim—namely, the protection of the
health and rights of children. The
Court then remarked on the absence of
common ground between member
states of the Council of Europe
concerning adoption by unmarried,
homosexual persons, and concluded
that there was a lack of consensus
regarding the advisability or permissi-

bility of such adoptions."

The Court concluded that a wide
margin of obligation must be granted
to the government in regulating the
best interests of the child. Therefore ,



the Court found no violation of Artic-

les 14 and 8 of the Convention.

By overruling Frett v France, the
ECHR took a important step getting on
for recognizing the full equality of
gays and lesbians in Europe. [19]

B. Ms. E.B v France

In January of 2008, the European
Court of Human Rights addressed
again on the issue of lesbian and gay
adoptions in the French context. The
applicant in the case, Ms. E.B., had
been a nursery school teacher for thir-
teen years when she applied for autho-
rization to adopt. Despite the fact that
she was a lesbian involved in a stable
eight-year relationship, she completed
her application as a single individual
because she and her partner could not
legally marry in France. Her applica-
tion was examined by psychologists,
educational specialists, pediatric nu-
rses, and numerous representatives
from the Children's Welfare Service
and the Adoption Board. They cha-
racterized her as "a good listener...
broad-minded and cultured," as well as
"enthusiastic and warm-hearted." They
commented that "[h]er ideas about
child-rearing appear very positive.
Many indicated that the applicant
relative, a teacher, or a male friend."
Despite these positive impressions,
each individual reviewing her applica-
tion recommended that it be opposed .
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Every denial was based on two factors:
first, "the lack of a paternal role model

capable of fostering the well-
adjusted development of an adopted
child," and second, "the place that [the
applicant's] partner would occupy in
the child's life [was] not sufficiently
clear." [21]

Ms.E.B. appealed to the Besancon
Administrative Court. On 24 February
2000, the Administrative Court set
aside the decision of the President of
the département stating that the rea-
sons provided were not sufficient to
justify a refusal to grant authorization
to adopt. The département appealed to
the Nancy Administrative Court of
Appeal. The Nancy Court altered, hol-
ding that Ms. E.B.'s application was
not denied "on the basis of a position
of principle regarding her choice of
lifestyle," and that she is thus "not
justified in alleging a breach ... of the
requirements of Articles 8 and 14 of

the Human Rights Convention."

The applicant opposed and brought her
case to the ECHR in December of
2002." The ECHR took the E.B. case.
The ECHR in EB. v France, the court
found a violation of Articles 14 and 8
of Human Rights Convention. It did so
after considering the two grounds of
denial of Ms. E.B.'s application (the
lack of a male referent in the child's
proposed home and the attitude of Ms.
E.B.'s partner) collectively.'



Under this approach, "the illegitimacy
of one of the grounds has the effect of
contaminating the entire decision."
Therefore the ECHR found that the
French authorities had relied too hea-
vily on the applicant's "sexual orienta-

tion in reaching their decisions."

The court looked attentively at the
written opinions of those reviewing
Ms.

"the manner in which certain opinions

E.B.'s application, finding that

were expressed was indeed revealing
in that the applicant's homo- sexuality
was a determining factor." " Not only
were direct statements to this effect
made, but the overwhelming belief on
"her status as a single person" and the
"lack of a paternal referent"-when
adoption by individuals is specifically
permitted by French law-further sup-
ported the conclusion that sexual-

orientation discrimination was at work.

The ECHR found that "the reference to
the applicant's homosexuality was... at
least implicit ... [and that] [t]he app-
licant therefore suffered a difference in
treatment."

The court found that the applicant,
with her "undoubted personal qualities
and an aptitude for bringing up child-

ren," would not present a problem
under the best interest of the child

standard."

It is clear that EB. v France is a

important case from the perspectives of
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gay and lesbian activists.[20] After
such cases France in the year of 2013
legalize same-sex marriage and child
adoption.

1.1.4 French Civil Law

Under the Article 143 of French Civil
law (code civil) marriage was defined
as a relation:“contracted by two per-
sons of different or same sex". Such an
increase of marriage to same sex
couples offered ‘ipso facto’ the right to
adoption for same sex couples. The
words ‘husband’ and ‘wife’, ‘father’
and ‘mother’ replaced by the neut-
ral ‘spouse’ and ‘parent’ in  particular
places in the civil law and encouraged
as creating access to parenthood for
same sex couples through the “mecha-
nism” of adoption, that created a new
type of parenthood. This transforma-
tion shifted the basis of filiations from
the biological link between a child and
his or her father and mother, to a
cultural and social understanding of
filiations, which set up a “right to a

child”. [11}

Despite this there is an absolute
different attitude in the rest part of the
countries in Europe with regards to
same-sex persons’ marriage and child

adoption on their part.

1.1.5 The Different Approach Of
The Particular EU Countries To The
Same-Sex Adoption



Romania, Italy and Greece are among
the European Union countries that
provide no rights to same-sex couples.
In Italy, the Constitution states that
“the Republic recognizes the rights of
the family as a natural society based on
marriage.”’[4] One can still remember
with a slight embarrassment the former
Prime Minister Silvio Berlusconi attes-
ting publicly: “[It is] better to have a
passion for beautiful women than
being gay.” Even if this might appear
as a single event, it can also be seen as
a general and open aversion towards
homosexuals in Italy, thus making one
believe that the legal recognition of
same-sex couples will not be achieved
soon in this country.[12] There have
been several attempts to recognize
same-sex couples through registered
but all

partnership regimes, have

failed.[4]

Hungary went even further since it
legalized the non-legitimacy for same-
sex couples to get married, writing in
its new constitution —which took effect
on the 1st January 2012 — that marriage
was an institution between a man and a
woman, which simultaneously meant
that adoption by same-sex couples was
prohibited.[12]

Slovenia, which even with having
legally recognized registered partner-
ships for same-sex couples in 2006,
has surprisingly witnessed the rejection

of a gay adoption law after a referen-
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dum — around 55% of the voters re-
jected a law which was to introduce the
right for same-sex couples to adopt the
biological child or children of their
partners.[12]

There are no laws in Latvia, which
determine any certain rights to same-
sex unions — such as, for example the
right to marry or to adopt children.
Besides, the fact that such people exist,
or that they live in lasting relationships
with another person of the same sex
and perhaps raise children, is not in
any way recognized by the legislator.
They live their lives hiding their sexual
orientation and/or gender identity. The
only exception is the Latvian Labour
Law, in which sexual orientation is
contained as the prohibited ground of
discrimination as required by the EU
Employment Directive 2000/78/EC.
[13]

As we found out there are two different
trends that seem to be arranged geog-
raphically: Western Europe seems to
award more and more rights to same-
sex couples — though by fits and starts
— and Eastern and Southern Europe
occur to be on a more dangerous
‘conservative’ slope.[12]

It is apparently clear that being a
member of the European Union does
not implicitly refer to the recognition
of the same—sex couples’ marriage and
adopting a child on their part and



suchlike principles’ regulation at the
legislative level.

1.1.6 Georgia

Since Georgia aspires to obtain EU
membership, there is a fear among the
Georgian population that one day our
country will face the circumstances in
which they will have to allow marriage
and child adoption for
couples.

Same-Sex

The fact, that in 2014 the parliament of
Georgia adopted the Law of the Eli-
mination of All Forms of Discrimina-
tion, so called the antidiscrimination
law, had a wide range of negative reso-
nance.

According to the legislation on “Eli-
mination of All Forms of Discrimina-
tion”, the law provides protection
against discrimination on the grounds
of race, color, language, gender, age,
citizenship, native identity, birth, and
place of residence, property, social
status, religion, ethnic affiliation, pro-
fession, family status, health condi-
tion, disability, expression, political or
other beliefs, sexual orientation, gen-
der identity, political or other opi-
nions, and “other characteristics”. Be-
sides, the first paragraph of the second
clause of the law mentioned determi-
nes that any kind of discrimination is
prohibited in Georgia.[14]
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The law mentioned above on the part
of the clergymen has been assessed
strictly enough.In Georgia religious
beliefs have been a strong opposition
against anti-discrimination law to
same-sex marriage and child adoption.

On 6 May 2014, the head of the Geor-
gian Orthodox Church, Patriarch llia
Il, said that the legalization of
"illegality is a huge sin" and it will be
rejected by believers, as it includes
"sexual orientation" and "gender iden-
tity" on the list of prohibited grounds
of discrimination. [15] Adoption of the
antidiscrimination law is one of the
requirements that Georgia has underta-
ken under its Visa Liberalization
Action Plan in order to be granted
short-term visa-free regime by the
European Union. [16]

We suppose that the prohibition of
discrimination because of the sexual
orientation does not imply in the future
any precondition of the legalization of
the same-sex persons’ marriage, to say
nothing of the award of the right to
child adoption for suchlike couples.
The above is strengthened by the fact
that Article 1106 of the Georgian civil
code defines the marriage in such a
way: "Marriage is the voluntary union
of a woman and a man for the purpose
of creating a family, which is re-
gistered with an agency of the State
Register of Civil Status of Citizens". In
addition, any person, who wishes to



adopt a child, should meet the follo-
wing requirements. In particular,
according to Article 1245 of the Civil
Code, "adoptive parent or any adult
person with legal capacity may be an
adoptive parent, except a person who
has been deprived of parental rights, or
who had adopted before but the
adoption was dissolved because of his
or her failure to perform properly the
duties of an adoptive parent. Nor may a
person be an adoptive parent if he or
she is unable to exercise parental rights
because of illness, moral or other per-
sonal characteristics". Besides, in case
spouses are willing to adopt a child,
according to Article 1246 of the Civil
Code:

1. Spouses may adopt a child jointly.
Adoption of one child by two persons
other than spouses shall not be allo-
wed.

2. [A father may] adopt his child born
out of wedlock, [and either spouse may
adopt] a child of [the other] spou-
se.[17]

It is commonly believed that children
are one of the Georgia's most valuable
and dearest assets because they are
critical to a successful future. Their
rights are protected byparents, grand-
parents, relatives, and even the com-
munity.

Because of that, we assume the fear
concerning the law of Georgian on the

92

“Elimination of All Forms of Discri-
mination" is groundless, as if the law
were oriented towards the legalization
of same-sex marriage or child adop-
tion.

It is obvious that within the Civil Code
of Georgia, the definition of marriage
given underlines the voluntary union of
a woman and a man that directly
excludes same-sex marriage, in line
with the same code, the regulating
process of the parents’ institution is
directed towards the protection of the

children’s interests.
Conclusion

Based upon the mentioned above, we
think that:

1. Families headed bytwo men or two
women in same-sex relationships inc-
reasingly are a public and visible
presence in the European Union, but
still same-sex couples in case of child
adoption have not yet reached the stage
of equal rights in Europe.

2. But there are still countries in the
EU which provide no rights to same-
sex couples and this means that there is
no obligation for EU member states or
future member states to legalize same-
sex persons’ marriage and child adop-
tion on their part.

3. Georgia aspiring to join the EU, in
spite of the adoption of the Law of



Elimination of All Forms of Discri-
mination, so called antidiscrimination
law, does not face this problem as our
religion, beliefs and legislations prohi-
bit same-sex marriage and adoption by
same-sex couples.
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Abstract
Public procurement is one of the oldest
and most common forms of collabo-
ration between public and private
sectors. During the last decade, within
EU it was rapidly developing according
to the high standards of equality, trans-
parency and non-discrimination. Men-
tioned novelties have also touched the
area of public procurement dispute
resolution. The EU Remedies Directives
determined strict requirements for
national public procurement review
procedures. Still, a certain freedom for
member states to choose the implement-
tation measures was envisaged. It fated,
that today different public procurement
review systems are functioning within
the EU. In most of the member states,
non-judicial pre-litigation public procu-
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rement review is applied. In this article,
issues of the rules of the EU public
procurement law in the area of dispute
resolution as well as different models of
the  implementtation thereof into
national law are discussed. Also, the
presumption of the need to reform
judicial model, which is currently
applied in the Republic of Lithuania, is
raised.

1. Introduction

Public procurement is one of the oldest
and most common forms of collabo-
ration between public and private sec-
tors. During the last decades in
Lithuanian Republic, as well as in other
countries, which entered EU during this
time, public procurement was rapidly
developing accordingly to the high
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standards of equality, transparency and
non-discrimination set by EU policy in
this field. Government and utilities
expenditure within the EU is a signi-
ficant and influential factor in the
economy as every year nearly 20 per
cent of the EU GDP is spent by different
levels of government (central and sub-
central) as well as bodies governed by
public law and utility service providers
to procure goods, works and services
[11]. Such numbers make obvious that
this sphere is very important for the
development of both the EU and
national economies. Thus in this field a
lot of disputes arises between tenderers
and purchasing authorities. Very high
level of protection of supplier’s rights,
embodied in the EU public procurement
law, grants wide possibilities for them to
claim the actions of contracting autho-
rities. On the other hand, the public
procurement sphere is very sensitive for
corruption issues, which also leads the
honest participants to displaying certain
Public procurement proce-
dures are obligatory in all projects,
which are implemented by huge number
of public bodies, including absorption of
the EU structural funds support. With
regard to it, problems concerning too
long and ineffective dispute resolution
procedures arise in most EU countries.
Mostly they occur due to long and
complex litigation procedures. In gene-
ral, courts constantly are not able to deal
with their overloads and additionally to
grant a special attention to speedy and

concerns.
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qualified resolution of  public
procurement disputes. This leads to the
emergence of financial losses, the
irreversible confrontation of parties in
dispute and generally negative public
attitude towards public procurement.

Despite the fact that the Remedies
Directive [9] has been valid for more
than 8 years, this topic remains very
challenging. Implementation process has
been already proclaimed to be done, thus
huge number of cases presented to ECJ
and perpetual improvements of national
systems, shows that not all objectives of
EU regulation in this field are already
fulfilled. According to Ch. Bovis,
“underlying dangers are present: increa-
sing speculative litigation, delaying the
procurement process, making contrac-
ting authorities more reluctant in
engaging with the private sector and
finally, increasing the cost of procu-
rement as a result of the potential of
contractual ineffectiveness and damages
to aggrieved parties.”[23] These insights
prove that this topic is still up to date

and scientific discussions must be
continued.
In this article, short overview of

provisions of the EU public procurement
law in the field of review procedure will
be presented as well as the substan-
tiation of pre-litigation systems of public
procurement disputes expedience will be
enclosed. Thereafter, the main models of
public procurement dispute resolution



systems, which are applied within the
EU, will be listed and analysed. In the
end of the article, the presumption of the
need to reform judicial model of public
procurement dispute resolution system,
which is currently applied in the
Republic of Lithuania, will be raised.

The aim of this paper is to draw
attention towards the wide range of
alternatives to traditional litigation.
Thus, at the same time it is essential to
adjust the necessity of maintaining a
balance between the dispute resolution
system availability, effectiveness of its
performance and compliance of the
procedure and decisions with high
requirements of the EU public procu-
rement policy.

Results provided in the end of the article
follow from the presented research,
which was based on legal analyses of
legal acts, court practice, statistical
information, as well as on observation,
systemic analysis, and comparative and
generalization methods.

The novelty and relevance of the article
lie in expedience to improve dispute
resolution system in the field of national
public procurement by adding pre-
litigation stage, which is considered to
be more effective and sustainable for the
improvement of public procurement
culture, as a the long-term social aim in
Lithuania. This article is also essential
for the states candidates to enter the EU,
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because it will broaden the horizon and
add additional information, which
doubtlessly will be useful in the process
of decision-taking, connected with
choosing the model of public procure-
ment review system for future
application.

This article is based on the scientific
works of Ch. Bovis, K. Engelbrekt,
M.A. Bernal Blay, G. Langand and
others as well as on surveys and other
studies executed by the EU institutions,
NGO’s and Lithuanian bodies, respon-
sible for the implementation of public
procurement policy.

2. The EU requirements for public
procurement  procedures  review
systems

Regulation of public procurement often
is named as one of the key areas of EU
regulation. Prof. Ch. Bovis named
public procurement as one of the most
important drivers for both compete-
tiveness and growth of member states.
The purpose of the EU legal regulation
in this field should be seen as insertion
of competitiveness regime in the
relevant markets and elimination of all
non-tariff barriers to intra-community
trade that emanate from preferential
purchasing practices which favours
national undertakings [1].Also, public
procurement may be treated as an
instrument for testing the maturity of
administration and  judiciary  of



countries, which have a goal to enter the
EU. K. Enbelgerbt states that public
procurement is namely an area where
the acquis swiftly gained pre-eminence
in accession states, but whose complex
regulations depend on a well-functio-
ning judiciary, effective administrative
supervision and limited corruption [2]. It
is obvious that correct application of the
EU public procurement law demands
high qualification and competence,
which sometimes is not sufficient in
contracting authorities of the Member
States, especially of the new ones. The
EU public procurement system is quite
complex and demanding, what often
leads to disputes. Dispute resolution area
is a stage, where violations of the EU
legal regulations have been identified
and must be emended to the greatest
possible extent. It should be noted that
public procurement review procedures,
regulated by the EU law, are unusually
strictly regulated by direct orders for
national law, not only setting goals that
should be achieved. Analysing the
possibility to use pre-litigation proce-
dures in public procurement disputes, it
is necessary to clarify, what require-
ments are set for such systems by the
EU law. It will be done in this section of
the article.

Despite the fact that the first legal
documents, concerning the requirements
of the EU public procurement where
adopted in 1962, review issues at the EU
level in the field of public procurement
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have become subject to regulation only
in 1989, by adopting the Directive
89/665/EEC regarding the coordination
of the laws, regulations and adminis-
trative provisions relating to the
application of review procedures to the
award of public supply and public works
contracts [3]. The Article 1 of the
Directive proclaims that Member States
shall take the measures necessary to
ensure that, as regards public procu-
rement contracts decisions taken by the
contracting authorities may be reviewed
“effectively and, in particular, as rapidly
as possible in accordance with the
conditions set out in Articles 2 to 2f of
this Directive, on the grounds that such
decisions have infringed Community
law in the field of public procurement or
national rules transposing that law”.
From the legal rules which were
formulated in the Directive, it is clear
that the goal of the EU public procu-
rement policy in the field of review
procedures is an effective, rapid reaction
to the EU law infringements, which can
be raised by any person who have or had
have an interest in making a contract.
The Article 2 of the Directive
determined the main requirements for
review procedures. It stated that member
states should ensure the measures taken
concerning the review procedures would
power to: “(a) take, at the earliest
opportunity and by way of interlocutory
procedures, interim measures with the
aim of correcting the alleged infringe-
ment or preventing further damage to



the interests concerned, including
measures to suspend or to ensure the
suspension of the procedure for the
award of a public contract or the
implementation of any decision taken by
the contracting authority; (b) either set
aside or ensure the setting aside of
decisions taken unlawfully, including
the removal of discriminatory technical,
economic or financial specifications in
the invitation to tender, the contract
documents or in any other document
relating to the contract award procedure;
(c) award damages to persons harmed by
an infringement.” For the achievement
of these goals the EU law allows the
member states to choose an institutional
model of review procedure the most
relevant for certain legal system. The
institutions responsible for review pro-
cedures may have judicial and non-
judicial character. In case of preference
to use judicial system, the member states
are obliged to enable courts or other
bodies of judicial character (this concept
is widely discussed in the practice of the
European Court of Justice (hereinafter
the ECJ) [4; 5; 6] and is applied for
institution which is established by law,
have a permanent character and compul-
sory jurisdiction, holds inter partes
procedure, applies rules of law and is
independent) be responsible for the
dealing with such claims. In regard to
review institutions, which do not have
judicial character and must be related to
pre-litigation stage of dispute resolution,
special requirements were set.
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One of the most important things, which
is set up in the 9th part of the Article 2
of the Directive is connected with
requirements for the members and
president of such review body of non-
judicial character. It states that ‘“the
members of such an independent body
shall be appointed and leave office
under the same conditions as members
of the judiciary as regards the authority
responsible for their appointment, their
period of office, and their removal. At
least the President of this independent
body shall have the same legal and
professional qualifications as members
of the judiciary”. Such strict requi-
rements work for prevention of
incompetence and also reveal the EU’s
serious attitude towards pre-litigation
models of public procurement dispute
resolution, which may be applied. Also
it is required from the non-judicial
review body to provide a written
motivation of decisions in all cases. In
regard to the process issues, it is
obligatory to guarantee that non-judicial
review body takes its decisions follo-
wing a procedure in which both sides are
heard. It also applies in regard to the
requirement to guarantee for the com-
pulsory character of decisions of non-
judicial review institution and oppor-
tunity to apply interim measures. To
compare non-judicial and judicial legal
models of public procurement review, it
is obvious that there are very few
differences mostly concerning less strict
requirements for the education and



experience of members. Also the
attention must be drawn to the prohi-
bition of decisions of recommenddatory
status: decisions taken by a review body
must be legally binding. In practice, a lot
of pre-litigation bodies are taking reco-
mmendatory decisions, which are not
legally binding. In the field of public
procurement it is prohibited.

The  Directive  89/665/EEC  was
inessentially amended in 1992, by the
Directive 92/50/EEC relating to the
coordination of procedures for the award
of public service contracts [7], including
the disputes in the area of public
procurement services to the scope of
review procedure application.

The above listed Directives were not
applied in reviewing the public procure-
ment procedures of utilities sector. The
earliest attempt to determine the review
system in this field was the adoption of
the Directive 92/13/ECC coordinating
the laws, regulations and administrative
provisions relating to the application of
Community rules on the procurement
procedures of entities operating in the
water, energy, transport and telecommu-
nications sectors [8]. It should be
remarked that there were no essential
differences established between classical
and utilities sector review procedure
regulation, thus few additional provi-
sions were provided. The first part of the
second article proclaims the right of a
member state to choose one of the
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suggested models. The first model
requires to empower to set aside or
ensure the setting aside of decisions
taken unlawfully by review body. The
second model empowers to take, at the
earliest opportunity to prevent the
infringement by using interim measures,
and includes opportunity to order for the
payment of a particular sum, in cases
where the infringement has not been
corrected or prevented. Such fine must
be a level high enough to dissuade the
contracting entity from committing or
persisting in an infringement.

The above mentioned directives were
substantially amended by the directive
2007/66/EC amending Council Direc-
tives 89/665/EEC and 92/13/EEC with
regard to improving the effectiveness of
review procedures concerning the award
of public contracts [9]. This legal act
made essential changes. One of the
reasons why it was adopted is the new
regulation of public  procurement
procedures (Directives 2004/18/EC and
2004/17/EC). The substantial novelties
were connected with 10 days suspension
period (between decision on giving an
award and entering into a contract),
which was new to the public procu-
rement review system, and providing a
right to the courts to proclaim as invalid
contracts, which were concluded without
keeping the transparency requirements
and announcing the tenders. Also the
possibility for review body to apply
alternative penalties was realized. It was



allowed to impose fines for contracting
authority or shorten the duration of the
contract.

In regards to the utilities sector, main
novelties were the same as for classic
sector.

Latest review procedure directive in
regard to non-judicial review institutions
do not proclaim any new specific
requirements. Thus all other novelties
are without doubt applied in both
models of review procedure.

It can be summed up that the Directives
have set the fundamentals of review
system and disclosed the additional
requirements for the application of pre-
litigation models as non-judicial means
of review procedure. Main specific
requirements, which mostly are connec-
ted with appointment and removal of
specialised review body members, serve
for the creation of transparent review
system able to provide competent
investigations. It serves as guaranty for
proper implementation of Remedies
Directives and Despite strictness should
be evaluated as an instrument of setting
high standards of professionalism and
transparency in such bodies. Despite
additional requirements, the member
states still have enough space to design
such a public procurements review
mechanism, which would be appropriate
to certain national legal system and
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effectively contend the infringements of
the EU public procurement law.

3. The EU regulation and the ECJ
practice in regard to application of
more amicable dispute resolution
methods in public procurement dis-
putes

Stimulation of an alternative dispute
resolution may be regarded as one of the
key goals of the EU legal policy. For
example, the Green Paper on
Alternative Dispute Resolution in Civil
and Commercial Law [14], presented by
the Commission of European Communi-
ties in Brussels in 2002, it is noted that
ADR is a political priority, repeatedly
declared by the European Union insti-
tutions, whose task it is to promote these
alternative techniques, to ensure an
environment propitious to their develop-
ment and to do what it can to guarantee
quality. Special regulations on alterna-
tive dispute resolution or specific
methods such as mediation, provokes an
impression that the EU supports more

in

amicable  dispute  resolution and
conceive its benefits. In the area of
public procurement this trend s

confirmed by adding recommendations
on ADR usage in Procurement Direc-
tives 2004/17/EC and 2004/18/EC as
well as 2014/24/EC and 2014/25/EC,
where mediation clause is recommended
to include into public contracts where it
is appropriate. Thus from interdiscip-
linary attitude to public procurement



procedure it is clear that in the field of
dispute resolution, classic ADR methods
are ignored and often treated as
ineffective and time consuming obs-
tacles for review system. This attitude
may be validated by the distinction of
the essence of public procurement
review system: “the main objective of a
public procurement complaints review
and remedies system is to enforce the
practical application of public procu-
rement legislation by ensuring that
violations of this legislation and inten-
tional or unintentional mistakes of
contracting authorities/entities can be
corrected”’[16]. Alternative dispute reso-
lution methods are mostly concerned
with a need to reconcile parties to a
dispute and find mutually appropriate
decision of consensual manner, based on
compromise. The challenges set for the
EU public procurement review systems,
obviously differ for the main goals of
alternative dispute resolution. This state-
ment can justify the avoidance to use
alternative dispute resolution methods in
this field, because resuming of good
relations between tenderers and contrac-
ting authorities is not a primary aim of
such review procedures. The main
challenge is to prevent infringements of
the EU law and it can’t be reached using
only amicable techniques.

It should be stated that the Directive
92/13/ECC envisaged conciliation pro-
cedure, which was applied exceptionally
in utilities sector and was considered to
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be an advanced step in public
procurement dispute resolution system.
Thus, it was resigned from this regu-
lation in the Directive 2007/66/EC
(claiming it as ineffective). This un-
successful attention to introduce more
amicable dispute resolution into the
public procurement review procedure
may be criticized on the ground of low
level of its accessibility. For tenderers as
well as for contracting authorities,
conciliation procedures, hold in the EU
Commission, in general may not be
treated as attractive. Such amicable dis-
pute resolution methods should be held
more privately (as much as possible in
such cases) and more close to business
place. Thus such an attempt showed the
EU intentions to employ one of the
alternative dispute resolution method in
public procurements dispute resolution
system.

In the ECJ practice amicable dispute
resolution also gains an unfavourable
attitude. One of the examples is the
decision in case C-410/01 [10], where
the ECJ evaluated Austrian practice to
use mediation in public procurement
disputes. In Austria, mediation was one
of the stages of public procurement
disputes. Contracting authority was
forbidden to enter into a contract during
the mediation process. Only after the
unsuccessful mediation, it was allowed
for tenderer to fill a claim in regard to
review of decision of contracting autho-
rity. In such way additional stage of



review procedure was created on the
bases of national law. The ECJ stated
that implementing the directive that
making access to the review procedures
conditional on prior application to a
conciliation commission is contrary to
that Directive's objective of speed and
effectiveness. This conclusion was
supported by the argument that prior
application to such a conciliation co-
mmission inevitably has the effect of
delaying the introduction of the review
procedures. Also it was noted that
conciliation commission has none of the
powers required to be granted for the
bodies responsible for carrying out
review procedures. By these arguments,
the ECJ created a rule that national law
cannot create obstacle for tenderers to
access the review procedure and it is
contrary in regard to the Directive to
determine any additional conditions for
using review procedure based on the EU
law. In such manner, generally, national
law is restricted to include any institu-
tional measures for the review of

contracting authorities’ decision.

In conclusion, amicable dispute reso-
lution and public procurement review
procedure, which is envisaged by the EU
law, do not have much in common. Such
separation may be based on the different
aims of these concepts of dispute
resolution. Public procurement review
system has an objective to preserve the
application of the EU legal rules.
Alternative dispute resolution proce-
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dures mostly focus on restoration of
peace between parties by reaching
compromise between different interests.
Additional measures, such as concili-
ation or mediation, according to the EU
rules and ECJ practise should not be
applied in case it can prolong the review
procedure and create obstacles for
effective and as rapid as possible
implementation of the Remedies Direc-
tives.

4. Why pre-litigation model should be
suggested?

According to D. Pachnou, there gene-
rally seems to be a higher number of
cases in member states where the review
body is a specialized procurement
tribunal or agency, because the proce-
dure before such bodies is usually
simpler as well as quicker, since they
have to deal exclusively with procu-
rement cases [13]. From this statement,
the main advantages of pre-litigation
model may be noticed: simpler proce-
dure, quicker procedure and bigger
competence in the field of public procu-
rement. Almost the same factors are
listed by SIGMA: “the procedure is
usually simpler and quicker than is the
case in regular courts. These charac-
teristics ensure the conditions for better
fulfilment of the “rapidity” criteria,
which must be a specific feature of the
remedy system; the members of the
specialised review body deal exclusively
with procurement cases. As a result,



they have the opportunity to very
quickly gain specialised expertise and to
become familiar with contract award
procedures and other related issues; the
cost involved when regular courts
review complaints may be much higher
than it would be in specialised review
bodies, due to the length of the pro-
cedure and the need for legal represent-
tation.”[16]. The
procedure on the other hand may be
interpreted as bigger accessibility to the
review procedure. Often it is not enough
to guarantee for a person the right to fill
a claim, because in reality there is a lot
of obstacles for successful performance
in litigation. Person, who thinks that his
rights were violated, often do not have
enough competence and experience to
represent himself during litigation. This
fact leads him to the necessity to hire an
attorney, what raises costs. If it is not
acceptable, a lot of risks for failure
appear. Pre-litigation procedure may be
and must be designed in such a manner,
that every entity able to present a bid to
the tender, would be also capable to be
involved in the review procedure. Clear
and as informal as possible rules of
procedure, simple patterns of claims and
other documents are only few measures,
which may make this process more
accessible.

factor of simpler

Another factor of accessibility of review
procedure is its cost. This question is the
most difficult because in this aspect it is
necessary to find a balance between
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minimum of three very important
factors. First of them is a level of
payable sum of money for the review,
which would not create an obstacle for
small and middle sized business entities
to claim. In regard to the costs of
litigation in public procurement field, it
should be noted that within the EU these
sums differ a lot. For example, in
Lithuania for the claim in the first
instance court the tenderer is obliged to
pay about 290 euro (despite the value of
the contract), while pre-litigation cost of
the same issue in Poland consists of 5
per cent of predictable contract value.
This fee was even claimed as too high to
the Constitutional Tribunal of Poland.
Constitutional Tribunal, in its decision
of 14" of January 2014 declared that
levels relative to the value of the
contract was consistent with the Consti-
tution [15]. Cost of filing a claim to
review body is not the only expense.
One more thing is financial resources,
which are necessary for functioning of
non-judicial review body. Members of
such institution, in order to retain
independence must get salaries corres-
ponding to their competence and expe-
rience; also needs of administration must
be fulfilled. The third factor is
concerned to the setting enough high fee
for review in order to prevent groundless
claims and abusing the process. Only a
balance between all these factors may
help to introduce reasonable price for
such procedure.



Another merit of pre-litigation model is
a special preparation of non-judicial
body members to deal with public
procurement issues. It should be noted
that this field of law is especially
difficult and specific. People without
practical experience and competences
mostly are not able to deal with such
conflicts in highly professional manner.
Often, in civil or administrative courts
there are no special divisions which deal
exceptionally with public procurement
issues. It leads to the fact that judge as a
person is expected to have high know-
ledge in all possible spheres, what
obviously is impossible.

And the last, but very important factor,
is duration of the procedure. In regard to
the rapidness of the process it should be
reminded that the Remedies Directives
proclaims the need to review decisions
taken by the contracting authorities
“effectively and, in particular, as rapidly
as possible” [9]. This objective is also
steadily reaped in the ECJ practice.
Procedure in non-judicial specialised
bodies can be organized having shorter
duration. Smaller number of clams (to
compare with general flow of cases in
regular courts), skills and competence of
review body’s members in particular
field no doubt can guarantee rapid pro-
cess, which prevents big part of losses.

Main factors for choosing pre-litigation
model are mostly connected with oppor-
tunities to have a more rapid process,
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simpler procedure, lower cost and higher
quality of decisions. Thus such systems
also have disadvantages, which mostly
are related to initial efforts to build
reputation, create institutional funda-
mentals, and legal background. Only a
deep analysis of every national systems
and existing situation may show the
most appropriate option, thus pre-liti-
gation in general is more socially
oriented as prevents people from
litigation and do not let the conflict to
disperse.

5. Main models of pre-litigation sys-
tems applied within the EU member
states

Within 28 current members of the EU,
the systems of public procurement
review procedures are quite different. It
is a result of recommendatory character
of the Remedies Directive, when mem-
ber states were suggested to choose the
institutional model of review procedure
from the two possibilities: judicial
model and non-judicial model. It should
be noted that big part of the EU
countries are using judicial model of
dispute resolution. According mostly to
the information provided by the Public
Procurement Network [12] the propor-
tion between judicial and non-judicial
public procurement review models
consists of 43 and 47 percent. Still it
should be noted that without deep
analysis of the status of every review
body it is very difficult to judge its



character. It may happen so, that part of
non-judicial bodies may appear to be
judicial in their character, if we apply
criteria of the ECJ, which were discu-
ssed above. Still officially available
information lets to sum up such propor-
tion between judicial and non-judicial
models of public procurement review
system.

Figure 1. Proportion between judicial
and non-judicial public procurement
review procedures within the EU (28).

® Judicial
review
systems

According to the SIGMA, in regard to
institutions, member countries are “free
to confer remedies functions to any of
the following bodies: regular courts;
specialised administrative bodies and a
combination of the two” [16]. The third
option is a result of such choice, which
is allowed by the EU law: to divide
review functions between judicial and
administrative institutions. The main
example of such division may be
granting a right to award damages for a
tenderer, whose rights were violated,
only to regular courts, independently
from the review procedure, which is up
hold in specialised non-judicial body. It
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means that in some countries regular
courts and specialised bodies mostly of
non-judicial ~ character shares the
functions delegated to them in the
process of implementation of the
Remedies Directives. Such practice is
used in Austria, Cyprus, the Czech
Republic, Denmark, Estonia, Finland,
Germany, Hungary, and Luxembourg
etc. It makes clear that on the basis of
full or partial mandate, two models may
be distinguished: full competence model
(the same review body both reviews
legality of contracting authority deci-
sions and adjudicates the question of
awarding damages) and part competence
model (right to award damages is
delegated for regular courts or other
institutions of judicial character). In
some other sources, the same dividing is
made on the ground of competence and
two models are distinguished: dual
system and single system. In dual
systems “‘certain remedies (normally
damages) can only be claimed in the
ordinary or civil courts. Moreover, this
remedy is usually available only after
the conclusion of the contract.”[17] This
distinction may be applied both to
judicial and to non-judicial models,
because often even if review procedures
are at the competence of administrative
courts, the function of dealing with
damages awarding issues belongs to
civil courts. Also, it is notable that quite
rarely the function of awarding damages
is assigned to review bodies of non-
judicial character. In general, Denmark



can be given as the only example. In this
country, specialized review body of non-
judicial character also (as regular court)
can award damages [17]. Thus it is a
kind of exception in European Union.
Normally, awarding damages is a
function exclusively of civil courts, but
for example in Sweden administrative
courts deal with it. In single systems,
awarding damages is not separated from
the other functions of review bodies.
Such practice is used in Bulgaria,
Latvia, Malta, Romania etc. [17]. It can
be stated that within European Union
member states quite different systems
are working. To sum up, according to
the division of the function of awarding
damages, the following scheme of
models, used within European Union
can be presented:

Figure 2. Models of review procedures
in regard to awarding damages within
the EU

Dual systems

Single systems

On the ground of number of process
stages, all models of pre-litigation
character can be divided into two
groups. Also it should be added that in a
number of member countries the
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requireement to file a claim to the con-
tracting authority is obligatory before
seeking for review procedure and
represents the first stage of this
procedure. The Figure 3 below presents
the schematic view of possible process
stages.

Figure 3. Models of review procedure
processes within the EU in regard to
number of stages

In two-stage model, generally the
decision of specialized review body may
be appealed to the administrative or civil
court. According to SIGMA, two-
instance system works in review systems
of pre-litigation character in Austria, the
Czech Republic, Estonia, Finland,
Latvia and other countries [17]. Three-
stage models are mostly applied in
judicial public procurement review
models, where it is quite usual to appeal
the decision of the court of first instance
to the court of appeal with additional
possibility to appeal its decision to the
highest court. Such system is valid in
such judicial models, which are



employed in Lithuania, France, Portugal,
and Sweden etc. Thus in Latvia,
Hungary and Slovakia, despite the fact
that these countries have specialised
bodies for review, they still use the tree-
stage system: procedure in specialised
body, appellation to court and review in
the last instance court. It should be
remembered that Directives do not deal
with requirements to set three-stage
review systems in case of non-judicial
review procedures. It is an obligation to
grant an opportunity for only one stage
of appellation. All appellation proce-
dures in general take more time and do
not correspond to the main objective of
the Remedy directive of as rapid as
possible and effective review. It should
be concluded that three-stage systems
are not necessary in case of public
procurement disputes and should be
avoided.

Despite the mandatory stages, envisaged
in the Remedies Directives, national law
often uses an opportunity to add an
additional stage — investigation of a
tenderer’s claim in contracting authority.
Such stage definitely has a lot of
benefits and is very useful in regard to
prevention of ungrounded claims filed
for review to the review body. Also “a
complaint to the contracting authority
may offer clear advantages, especially in
cases where a genuine and obvious
mistake rather than a deliberate breach
of public procurement law is the reason
for the dispute or when the case involves

108

“delicate” interpretations of the law.”
[17]. For example, in Lithuania and
Germany such requirement is a precon-
dition for the judicial review. In Cyprus
this requirement is also applied, despite
the fact that this country has specialised
review body. In group of other coun-
tries, it is enough to inform contracting
authority about intentions to file a claim
to review body or send a copy of a claim
to contracting authority (as it is used to
do in Finland and Hungary). Obligation
to file a complaint to contracting
authority as precondition for review
procedure may also help the tenderer to
avoid confrontation with the contracting
authority.  This  dispute resolution
method, which in general has a lot in
common with negotiations, in a part of
cases, helps to avoid using review
procedure and it is not only related to
preservation of good relations, but also
may be connected with reduction of time
and money costs as well as help to
preserve reputation of both parties to a
dispute. Another merit is a fact that in
such stage violations of law may be
corrected immediately and without using
the compulsory state measures for the
enforcement of review body’s decision.
Thus such practise in some countries
was considered to be ineffective. In
2009, Poland public procurement review
systems resigned the usage of claiming
to contracting authority as precondition
for review procedure [24]. According to
G. Lang such requirements prolonged
procedure and were ineffective, since a



contracting authority was deciding on its
own case. Thus this scientist states that
authors of the amendments did not
perceive the complaint as a measure of
dialogue in the award procedure [24].
This aspect should be taken into
considerations. Sometimes contracting
authorities even do not know about
possible violations and after internal
investigations, the dispute may be closed
in more amicable way to compare with
active usage of review procedure.

Above mentioned advantages of such
additional pre-litigation stage obviously
should be used. Another suggestion is to
conjoin this and classical first instance
stage (review in specialised body) pre-
litigation stages for the sake of economy
principle. Normally before investigating
the case, the review body asks the con-
tracting authority to give an opinion or
arguments for defence (the Remedies
Directives proclaims that such non-
judicial procedures must be based on
inter partes principle). The process can
be designed in such manner that by
filing the claim for the contracting
authority, the tenderer informs it about
his plans to seek for further review
procedure. The contracting authority’s
motivated response to such claim may
be treated in review body as its official
opinion, and may enable the review
body to carry on the procedure more
rapidly, without repetitive addressing the
contracting authority for the opinion.

109

Another juridical interpretation of the
Remedies Directives, which should be
discussed, is providing a facultative
character for the pre-litigation stage in a
specialised body. Such system currently
is used in Spain and is often criticized.
According to M.A. Bernal Blay, the
special review procedure in the field of
public procurement has an obligatory
rather than a facultative nature. In spite
of it, public procurement review system
was reformed to a not-obligatory stage
of review in Spain. It is stated that
“Facultative nature of the special review
procedure in the field of procurement
implies the de facto opening of a two
review routes (special administrative
and judicial), in order to contest deci-
sions taken within the contracting
procedure.”[19]
which presents two different procedures,
does not directly preclude the aim of the
Remedies Directive, thus the question
appears, whether it is effective to apply
few procedures? In case of unsuccessful
performance, the tenderer is free to
initiate review procedure, which has an
obligatory character. This may serve for
further abusing the provided rights and
violate the interests of the contracting
authority, the decision of which was
taken according to the requirements of
law.

The Spanish model,

In regard to the cost of the procedure,
pre-litigation systems may be divided in
few groups also. In some countries
review procedure in specialised public



procurement bodies is free of charge for
tenderers. In other countries flat fees are
required to be paid (for example,
Denmark). Also there are systems,
where costs are related to the percentage
of the contract value (for example,
Bulgaria or Estonia) [17]. It was discu-
ssed above that this financial issue must
be well considered before the constitu-
ting the specialised body, thus it is clear
that certain fees should be applied.

Models of public procurement review
procedure applied within the EU also
may be divided into two groups on the
ground of application area. Big part of
member states uses the same dispute
regulation scheme for both above and
below the EU threshold (for example
Awustria, Estonia, Cyprus) other member
states apply this EU regulation-based
review system only for international
procurements above threshold value (for
example Bulgaria, Latvia). Usually for
other government purchases a softer
system is envisaged, thus it does not
protect violated rights of tenderers in
such level, which is envisaged in the
Directives. It should be noted that from
the institutional side, it is easier to have
the same system for review of all
government purchases. It is more
convenient for tenderers to use the same
scheme for their infringed right
protection. Thus in general it raises
number of claims and takes more time
from the contracting authorities. Still, in

author’s opinion, the model of review,
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which is applied for all purchases,
despite their value, guarantees more
transparency and discrimination preven-
tion to compare with dualistic systems,
where disputes on below threshold
valued purchases are treated in different
way, usually less strict, that brings to
certain risks, which should be avoided.

To sum up, it should be generalized that
within the EU a bigger part of the
member states non-judicial specialised
bodies are employed in public procu-
rement review field. Despite the
particularities, which are present in
every national review system, all
systems may be divided into few basic
models on the grounds of competence
and structure of the process. Several
other qualifications may also be added.

6. Public procurements dispute reso-
lution system in the Lithuanian
Republic and the argumentation of
the need to improve it

In the Republic of Lithuania as well as
in 12 other EU member states the
judicial model is applied. Regional
courts represent the first instance for the
review of both types of public procu-
rements (above and below threshold
value). Their decisions in general order
may be appealed to the Court of Appeal
of Lithuania. In exceptional cases,
decisions of the Court of Appeal may be
revised by the Supreme Court of
Lithuania. The same court deals with



both pre-constructional and contractual
issues. The first instance court is autho-
rised to apply interim measures. In
regard to the pre-litigation stage, there is
no specialised body dealing with it, thus
it is necessary for a tenderer, who seeks
for the review procedure, before
claiming to the court, to file a complaint
to the contracting authority. Such
requireement is a precondition for the
review procedure in court and is
compulsory.

The described system with constant
improvements has been applied from
2003, after the adoption of the new
edition of the Law of Public Procu-
rement [20], where the Independent
Public Procurement Dispute Commi-
ssion was disestablished as consuming
too much time in resolution process
[21]. The mentioned institution com-
prised a specialised dispute resolution
body, which was established under
supervision of the Public Procurement
office of the Republic of Lithuania.
Decisions of this institution were a
subject to appellation to administrative
court. After this reform, the reverse
effect was identified. The Law on public
procurement and the Code of Civil
Procedure of the Republic of Lithuania
announce that all disputes should be
resolved within 45 days period [20;25].
Civil courts were not ready and still are
not ready to deal with public procu-
rement issues as quickly as it is
announced. According to the data of the
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Public Procurement Office of the
Republic of Lithuania [22], this require-
ement year-by-year is not fulfilled.

Figure 4. Duration of the first instance
review procedure in the Republic of

Lithuania.

Duration of first instance review procedure in days

According to the presented data, in
average in 2012 cases were investigated
in about 64 days. This duration to
compare to results of previous years can
be treated as good achievement, still it
does not fulfil the requirements of law.
Time limit of 45 days in general is quite
long. To compare to good practices of
other EU countries, it is possible to
reach 15 days as it is in Estonia, 20 in
Romania or 30 days in Latvia [26].
Notably, the duration differs to compare
data from the countries of judicial
review model and non-judicial. As rapid
as possible dispute resolution in the field
of public procurement in essential
especially in cases related to absorption
of the EU funds finance [27]. Country in
general often faces the threat to lose
sponsorship  because of too late
acquisitions of goods, services or works.



Creating of more quick system, would
give a hand in this field too.

Another problem of the existing review
system in Lithuania is irregular court
practise. On this factor, it is clear that
court decision in the field of public
procurement cannot be predicted. Diffe-
rent judges have different attitudes and
qualifications in this particular field,
what leads to formation on uneven
interpretation of the EU and national
law. In case of non-judicial model, when
a specialised body deals only with
public procurement naturally
members of such body would be more
competent to deal with such disputes
and create homogeneous practise, which
also will serve for prevention of
ungrounded claims or support of ten-
derers, who do not dare to apply for
review. The EU Directives set up very
high criteria (the same as to judiciary)
for the members of non-judicial review
bodies in regard to their appointment,
period of office and their removal, what
obviously will serve for constituting of
professional team for public procure-
ment dispute resolution.

issues,

One more problem, which leads to the
necessity for reforming the existing
system, represents ungrounded claims
filed by the tenderers, who abuse the
mechanism of their right protection.
This statement can be illustrated with an
example of some statistics. According to
the information of the Public Procu-
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rement Office [28] in 2012 more than 72
per cent of claims of tenderers were not
satisfied by courts at all. And only 15
per cent were fully satisfied. In 2011,
only 61 per cent of claims were not
satisfied at all. And only 18 per cent
were fully satisfied. It may be a result of
the fact, that litigation in Lithuania
currently is quite cheap. As it is
mentioned above, today the flat fee in
first instance is about 290 euro (few
years ago this fee comprised only about
29 euro and later was raised). Process in
non-judicial institution may be more
flexibly designed in case of payments.
Having in mind that the tenderers are
professional business entities, the higher
costs may not be treated as obstacles for
assessment to justice.

In conclusion, it should be noticed that
currently in Lithuania the judicial model
of public procurement review is applied.
Thus litigation in regular courts takes
quite long period of time and year-by-
year in most cases the required time
limit of 45 days (which is envisaged in
national law) is not reached. Also
irregular court practice in the field of
public procurement dispute resolution as
well as the necessity to deal with ten-
derers abusing the review procedure
must be mentioned. In regard to these
reasons the presumptions of the need to
improve the existing review model in
Lithuania should be stated.



7. Conclusions

The Remedies Directives have set up the
fundamentals of public procurement
review system and disclosed the addi-
tional requirements for the application of
pre-litigation models as non-judicial
means of review procedure. Mainly the
specific requirements, which mostly are
related to the appointment and removal
of specialised review body members,
serve for the creation of transparent
review system able to provide competent
investigations and effectively implement
the Remedies Directives. Despite addi-
tional requirements, member states still
have enough space to design such a pre-
litigation public procurements review
mechanism, which would be appropriate
to specific national legal system and
effectively contend the infringements of
the EU public procurement law.

When designing the pre-litigation
dispute resolution model in modern
society, it is inevitable to analyse the
possibility to employ alternative dispute
resolution methods, what makes con-
stantly a priority of the EU and national
legal politics. Thus in case of public
procurement, amicable dispute
lution and public procurement review
procedure, which is envisaged by the EU
law, do not have much in common.
Public procurement review system has
an objective to preserve the application
of the EU legal rules. Alternative dispute
resolution procedures mostly focus on

reso-
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restoration of peace between parties by
reaching compromise between different
interests. It is not in scope of the
Remedies Directives.

According to the fact that the Remedies
Directives give an opportunity for the
member states to choose the model of
review procedure, it is essential to
evaluate the possibility to employ pre-
litigation systems. Main factors for
choosing it mostly are connected to
opportunities to have a more rapid
process, simpler procedure, lower cost
and higher quality of decisions. Thus
such systems also have disadvantages,
which mostly are related to initial efforts
to build reputation, create institutional
fundamentals, legal background. In case
of current situation in the EU, it is clear
that pre-litigation models are widely
used. In bigger part of the member states
non-judicial specialised bodies are em-
ployed in public procurement review
field.

All currently applied within the EU
public procurement pre-litigation sys-
tems, used in national review systems,
may be divided into few basic models on
the grounds of competence and structure
of the process. Several other qualify-
cations may also be added. In searching
for the most appropriate model for the
specific legal system, such variety of
alternatives must be taken into
considerations.



Despite the tendency to use more pre-
litigation models, currently in Lithuania
the judicial model of public procurement
review procedure is applied. Litigation
in regular courts takes quite long period
of time, and frequently creates a stage
for process abusing and often results in
unpredicted  decisions  because of
irregular court practise. Mentioned prob-
lems raise a presumption of the need to
improve the existing review model in
Lithuania and make it more rapid and
effective.
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Abstract

The collapse of the Soviet Union has
brought changes in the balance of the
geopolitical system of the world order.
The center of the world politics has
moved from the East to Asia. First of
all it is defined by the fact that the
majority of a world's population resi-
des on this continent and also in the
region of Caspian and Persian Gulfs -
extremely reach of hydrocarbon re-
courses, which is in the great interest
of Western World. Geopolitical and
geostrategic interests of Russia, Tur-
key, Iran and USA have been intert-
wined in the Caucasus. As a whole the
Caucasus represents extremely conflict
region, where intractable socio-eco-
nomic, national-territorial, confession,
geopolitical and other interests are
intertwined into the complicated knot.
Therefore, it is of critical importance
to understand and analyze the geopo-
litical processes ongoing in the Cau-
casus.
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Introduction

The characteristic feature of the end of
XX-th century and the beginning of the
XXI-century is: at first - bipolar world,
which is in the process of formation.
Every nation can choose its own path
of development in it. As analysts
predicted, it will become more real
with the collapse of the "evil empire".
As the practice showed no country is
able to control the new world order
alone. The second feature is “the main
difficulty” of our time, the fact that the
achievements in the economic sphere
are so far ahead of our successes in the
political life, that the economy and
politics can not develop simultaneous-
ly. Economically, the world is organi-
zed into a single system of all acti-
vities. Politically, it is not only still
divided into seventy national states,
but, on the contrary, the national units
are increasingly shrinking, their num-
ber increases and the national cons-
ciousness become more and more
keen. In this context it is necessary to
mention, the Islamic factor, which
plays a serious role in the world order.
After the act of terrorism in the USA
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on September, 11-thth, 2011, the world
clearly felt that Islam is not only a
religion, but powerful political doctrine
existing according to the formula: "the
politicization of Islam", "the Islamiza-
tion of politics".

The above mentioned factors predeter-
mine the formation of a new world
order. In the book "Entering the twen-
ty-first century" Paul Kennedy speci-
fies that the processes taking place in
our time generate tension in the world,
generate local revolutions,
antagonism and disaster in social life
of mankind.

wars,

As it is known, in August, 1971 Ri-
chard Nixon announced the beginning
of the "New economic policy" to
demonstrate a new economic order
established after the Second World war
(the Bretton Woods systems), in which
the United States essentially played the
role of an international banker. The
doctrine of the economic order appea-
red on the post-Soviet space after the
collapse of the Soviet Union, the
United States and other leading count-
ries of the world expanded their
economic influence in the countries of
the former Soviet Union, the situation
in Caucasus and in the Caspian region
is the most characteristic.

1. The geostrategic interests of USA
and Russia, defining strategy in the
Caucasus
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Three Transcaucasian states appeared
after the Collapse of the Soviet Union,
however as well as two centuries back
Transcaucasia became the “play field”
again.

As compared to XIX and the begin-
ning of XX century, the number of
players on the Caucasian geopolitical
field increased notedly “As well as the
game became complicated notedly”,
because of the modern global world
tendencies too. Many states having
geopolitical and geoeconomical inte-
rests in the main, figure on Caucasus
and around it currently, particularly —
the so-called “Troika” (Georgia, Arme-
nia, Azerbaijan).

Georgia and Azerbaijan conduct indep
endent politics on this field, but it is
difficult to say today if they are
subjects or objects of large politics in
partnership of great powers.

Historically on the extent of centuries
the fight for Transcaucasia conducted
mainly between three main competitors
— Russia, Turkey and Iran. The role of
objects, not subjects of international
relations was given to others, it was not
important, that was wanted by them, it
was important what they wanted.Many
world countries are interested in "The
big game for Caucasus"”. These are the
countries of the West, The Middle
East, Russia, Turkey, Iran, Central
Asia, the United States, European



countries and even Japan and China.
Why is Caucasus of such a big in-
terest? Only because of the Caspian oil
deposits? From the geopolitical point
of view Caucasus is the place where
the European and Asian civilizations
meet, their economy, culture. Caucasus
is on the junction of two world reli-
gions, Christianity and Islam. Caucasus
is a former Silk Road and new eco-
nomic projects going to India and
China, which connect them with Euro-

pe.

The current situation in Caucasus has a
clear - transformation of regionalism
into a world tendency, in which the
regions begin to play an increasing role
in the life of the region.

2. Caucasus as the conflictgenic

region — experts’ estimation

The specialists consider Caucasus to be
a conflict region. The conflict was
historically caused by relations bet-
ween nations of that regions with
Russian-imperial and then with the
Soviet center. The characteristic fea-
ture of the conflict values of Caucasus
became the situation, in which the
arrangement of the international forces
in the geopolitical and geostrategic
plan began to influence the internal
conflicts actively.

Even in ancient times from XVII-cen-
tury, Russian rulers gave Caucasus
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great historical and strategic impor-
tance for the empire, particularly there
is such interpretation in historical
materials: “Caucasus is one of the fun-
damental, the grandiose pillars of the
state design. It is content in the south
for empire forming, which provides
strategic comfortable boundaries, wide
buffer zone for protecting against ma-
jor Islamic states (Turkey, Iran), also,
if necessary, for attacking them, access
to two seas and Middle Asia”.

British authors considered Caucasus, in
particular Circassia, as natural barrier
protecting Turkey, Iran and India from
Russia. E. Spencer wrote: Russia kept
Circassia in blockade, inflicted irrep-
laceable damage to the British trade
interests. Historians note: Any war in
Europe didn't cost to St. Petersburg as
much money as the Caucasian War.
The same E. Spencer wrote: England
should form an alliance with Iran and
Turkey against fighting with Russia in
Caucasus.

The historical aspects of the multidi-
mensional problem “Russia — Cauca-
sus”
unambiguous answer to the question

“annexion” or “conquest”. Historically

are often reduced to search the

there was some kind of political “gra-
vitation" between the Russian imperial
core and periphery of Caucasus, over-
coming which people of Caucasus did
not break during the revolution of 1917



and after the collapse of the Soviet
Union.

3. Regional and International inte-
rests of the countries, participating
in the geopolitics of Caucasus

The main acting persons, who impose
on the countries of the Caspian basin
their rules of game, are certainly the
USA, Iran, Russia, Turkey and the rich
countries of the Middle East. Econo-
mic and some of the Arabic countries
on post-soviet space USA, Turkey and
some of the Arabic countries on post-
soviet space are directed on weakening
of political, economic and military
presence of Russia in Caucasus now.

Control above Caspian oil gives
Washington the levers of pressure on
countries exporters of oil that adhere to
anti-Western views. Caspian oil will
extend the field for a maneuver in
relations between the United States and
the countries of the Persian Gulf.
Fastened in Transcaucasia, foremost in
Azerbaijan, by using oil diplomacy, the
USA will be able to put pressure on
Russia. Current geopolitics of Cauca-
sus can be described as following.
Military-political situation in the Cau-
casus region becomes more complex
primarily due to the desire of the
United States to join Transcaucasia
with their "Greater Middle East”, to
remove Russia from the meaningful
geopolitical players inaregion, to
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form geostrategic corridor for direct
exit to Central Asia. The measures are
carried out for involvement of coun-
tries of region in NATO and for
creation in the Caspian region military
bridgehead for attack on Iran. Milita-
rization of Caucasus develops faster
than the economy. The density of
troops and weapons becomes one of
the highest in the world here and the
permanent risk of renewal of the armed
phase of conflicts is saved. In opinion
of western specialists the energy tran-
sportation routes from Central Asia to
Europe, by number of reasons, inclu-
ding geopolitical, can pass only
through South Caucasus, therefore
Transcaucasia gets the special signi-
ficance. Aggravation of the military-
political situation in Caucasus can lead
to involvement in conflict NATO, the
United States, Turkey and lIran. The
problem of international military pre-
sence in the Caspian region recently
actualized in the context of the struggle
for its hydrocarbon resources. First, the
problem of the partition of hydrocar-
bon resources of the Caspian Sea
appeared. Secondly, the development
of energy capacities on the Caspian
Sea depends not only on developing
deposits of oil and gas and dividing of
the sea. A special significance acquired
the problems of deliveries and provi-
ding of safety of transporting of hyd-
rocarbon resources, the main “global
players” were involved to their solu-
tion. Caspian was also included in the
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list of “vital interests” of the USA, the
certain foreign-policy conditionscan
promote appearance in the region of
soldiery forces of NATO. The United
States view Caucasus as “geostrategic
rod” relating Europe and Near East
with Central Asia and Afghanistan.
This region also plays the important
role in logistics to maintain the military
operation of NATO in Afghanistan.
The significance of Caucasus for the
United States is also determined by its
geographical proximity to Iran. After
the planned withdrawal of NATO
troops from Afghanistan, the political
vacuum can appear in the Middle East,
it will quickly fill Iran and Pakistan.
That is why it is very important for the
United States to continue its active
presence in Caucasus for achievement
of different geostrategic aims. Realiza-
tion of project “Large Caucasus” can
allow the USA to block, if necessary,
Iranian export channels of energy car-
rier in a northward, and to provide the
opportunities for large-scale construc-
tion of pipelines and transport corri-
dors between Azerbaijan, Georgia and
Turkey, passing over Russia. The im-
portant goal of Washington is creation
of a powerful military infrastructure in
the United States and Caucasus. Reali-
zation of project «Large Caucasus»
allows the USA at once to decide a few
tasks: create a zone of "political qua-
rantine” against Russia's actions; put
under their control of the Caspian oil
flow; to provide itself bridgehead on
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territories, contiguous with the spheres
of influence of China. Special attention
of the United States to the specified
region associated with possible power
scenario solutions of the Iranian prob-
lem.

Strengthening of the United States pre-
sence in Central Asia has two impor-
tant aspects - economic and political.
Washington declares although, that not
going to stir the soldiery bases in a
region on permanent basis. Analysts
believe that current feature in the
geopolitics of Caucasus is that United
States can take control of energy
projects in this region, but Russia will
control the military-political situation.
From the territory of Chechnya it can
easily provoke military operations in
neighboring countries under the auspi-
ces of resolution the so-called "Cauca-
sus conflicts”, also the difficult ques-
tion of the international legal status of
the Caspian remains. Military-political
situation in Caucasus is complex,
Russia, Azerbaijan, Kazakhstan, inc-
reased their military fleet several times.
Uncertainty with demilitarization of
the Caspian shelf, desire of the United
States to pull out Russia from
Caucasus complicated the conflict.

Conclusion

In general, politically-strategic inte-
rests in Caucasus countries are above
the economic interests, that testifies
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that Caucasus resembles "powder keg"
— to not explode "politics of reason"
must prevail "power politics". Howe-
ver, current events in Ukraine have
shown, that the Russian leadership is
suffering from the syndrome of "self-
confidence of power", that may be
dangerous for the Caucasus in the
future.
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Abstract

The concept of IC, formulated in the
Agreement Establishing the WIPO and
Georgian Patent Law is very broad and
it includes not only property rights but
also moral rights. These rights do not
necessarily generate revenue.

In the Georgian scientific literature and
in practice it is necessary to expand the
boundaries of the concept of "intellect-
tual capital” and it should be used
mainly in: 1) human resource manage-
ment and intangible assets, 2) creating
a favorable image of the company in
order to attract investment, and 3)
evaluation of business based on know-
ledge and 4) to its purchase or sale.

The above concept is broader than the
more familiar concepts of "intellectual
property” and "intangible assets.” Ho-
wever, it is close in meaning to the
concept of "intangible capital.”

Valuation of IA — is the most difficult
part of the business valuation. We used
the return on assets concept approach.
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The above procedure for assessment is
consistent with the principles of accoun-
ting, auditing, and the fact that usually
not all intangible assets at the time of
sale of the company are reflected in its
balance sheet. The difference between
the purchase and sale of the company
and the value of its net assets in the
balance sheet is goodwill. It automa-
tically takes into account the value of
all intangible assets not recorded on the
balance sheet.

Modern concepts of IC require even
more radical change in the principles of
valuation and accounting of intangible
assets. Examples of Georgian practice
mismatch between estimated market
values and the real price of transactions
in business, based on knowledge. In
valuing a business based on knowledge,
should be taken into account the human
capital, which is part of the IC. The
buyer should consider the unique
qualities of management and experts in
a particular company. However, it does
not follow that they should be conside-
red as part of 1A and be reflected on the
balance sheet. This contradicts not only
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the specific rules, but also the funda-
mental principles of accounting and
auditing.

Introduction

Intellectual property, products of intel-
lectual creativity are of paramount im-
portance for the innovative develop-
ment of the country.

In Georgia, unfortunately, the market of
intellectual capital is still slightly for-
med, which is detrimental to the
development of all industries and the
export potential of the country. Because
of this, the state budget annually loses
significant sums.

It is necessary to create a solid legal
framework to clarify the relevant termi-
nology, actively introduce new stan-
dards of accounting and evaluation, to
more clearly define the value of in-
tangible assets, 1C and human capital in
order to assess the market Unit Stake of
large and small corporations.

Also is necessary to adjust the accoun-
ting approaches and standards to
eliminate the fundamental contradict-
tions between the accounting principles,
laws and properties of the knowledge
economy.

1. IC, 1A and Market Value

Innovative development in Georgia is
only possible through the intellectual
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property market. In this market, we
have the goods, works, services and
rights - intellectual property. Its sales
indicator in the world under the World
Trade Organization is up to 10% of the
gross domestic product of countries
belonging to the WTO. In our country,
this share is negligible.

In the Georgian legislation there should
be widely interpreted the concept of
"intellectual capital” (IC) and its use in
the management of personnel and in-
tangible assets in order to attract in-
vestment and business valuation, based
on knowledge, with a view to sale or
purchase. It is broader than the concept
of "intellectual property”" (IP) and "in-
tangible assets” (l1A). It is close in
meaning to the concept of "intangible
capital” used in work on econometrics.

To increase the market value of a firm
is very important the intangible capital.
It depends on the number of patents the
firm, the volume of investments in
R&D and other similar factors. Avai-
lability of the intangible capital for the
firm is connected with exceeding of its
market value over the replacement va-
lue of the tangible assets, taking into
account the factor of an operational
enterprise.

Studies have shown that for large cor-
porations in Georgia, there exists
dependence between investment in
R&D, the number of patents obtained



and the increased cost of intangible
capital, which is close linear depen-
dence (relationship).

In this case the value of intangible
capital is the difference between the
market capitalization and the replace-
ment value of tangible assets, conside-
ring the factor of an operational
enterprise, i.e. as the market value of
the firm was considered its market
capitalization (producing the share price
by the number of shares). For such
companies is significantly increased the
proportion of R&D, the results of which
can not be patented.

In Georgia, large corporations are al-
most never sold in their entirety and for
them does not make sense the standard
definition of market value as the most
probable price. A good example of this
are the Rustavi Metallurgical Plant and
Shorapani Plant «Electroelementi". At
the same time, the market capitalization
of the public corporation is easily
calculated based on data from public
sources, which is very convenient for
the study. However, exactly for public
corporations, existence of such depen-
dence presents more theoretical than
practical interest.

Market value of the company could be
computed as the sum of the replacement
cost of tangible assets, the value of the
operational enterprise (defined by the
table) and the cost of intangible capital.
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However, in reality this is not possible.
For small and medium-sized firms,
there does not exist linear dependence
between the amount of investment in
R&D and the number of patents obtain-
ned.

According to theorem of Modigliani-
Miller, value of firm depends only on
the value brought by its activities and
cash flow and does not depend on the
structure of assets. However, we have
not observed such a dependence for
Georgian companies (calculations were
based on the data from Rustavi Me-
tallurgical Plant).

Market value (as opposed to price) of a
firm is a calculated value. The actual
price may differ from it in one way or
another depending on the specific cir-
cumstances of the transaction, and sig-
nificantly so.

According to current practice in
Georgia, IA is usually preceded by
assessment of business valuation. Based
on the income approach and / or based
on an analysis of comparable sales, the
market value of the business as a whole
is determined. This is followed by va-
luation of the tangible assets. Evalua-
tion of IA as a whole is the difference
between the market value of the
company (business) and the value of its
tangible net assets (assets minus liabi-
lities). It should be noted that after this,



intangible assets alone are not practi-
cally measured.

This approach to the valuation of 1A or
IC can be called as a return on assets
(ROA) concept method. Georgian com-
panies, in assessing their business, need
to specify both the value of intangible
assets and the value of the business
through taking into consideration these
adjustments. Such evaluation procedure
(ROA) is correlated with the approach
taken by Professional Federation of
Accountants and Auditors of Georgia
(PFAAG) and is consistent with the
accounting principles. It should be
taken into account that, according to
established practice in Georgia, at the
time of sale of the company, not all
intangible assets are usually reflected on
its balance sheet

While A constituted only a relatively
small part of the value of companies, it
did not create any problems. The
difference between the purchase and
sale price of the company and the value
of its net assets was reflected on the
balance sheet as a Goodwill. It would
automatically take into account values
of all intangible assets not reflected on
the balance sheet. With the growth of an
economy based on knowledge, such
practice is no longer adequate to reality.
Amounts paid for goodwill, increase
every year and account for approxi-
mately 90% of the transaction amount.
Accordingly have changed the accoun-
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ting practices. An increasing proportion
of the amount received is allocated to
the identifiable assets, primarily in the
IP.

When valuing a business based on
knowledge, must be taken into account
a human capital (management and other
specialists) as part of the IC. Buyer
takes into account the quality of mana-
gement and experts in a particular com-
pany. However, they should not be
taken into account as part of intangible
assets(lA) and reflected on the balance
sheet. This corresponds not only with
specific rules, but also the fundamental
principles of accounting. Relevant is the
assessment of IC in order to attract
investment. Here we can talk about both
direct investments and the side, so-
called "Portfolio investments.” In Geor-
gia, as a rule, the corporation budget is
replenished by small shareholders.
Buyers, when determining the share
price, base it not on a realflow of
dividends, but take into account the
future perspective development of a
company. Large shareholders buy sha-
res at a bargain price and usually take
advice from the experts. Because of
this, the share price at purchase can
sometimes several times differ from the
price that is paid for the same share by
small shareholders. With regard to
small and little-known corporations,
both large and small shareholders
evaluate shares according to their real
quotations on the stock-exchange.



2. Human, Market and Structural
Capital

Recently, in the reports on IC of Geor-
gian companies, as a separate item also
stands human capital. The remaining
part is also subdivided into a number of
positions. Here is distinguished a com-
ponent called market (relational, client
or brand) capital. It is connected with
the position of firms on the market,
their relationship with customers and
partners. The remaining part, which is
quite heterogeneous in composition, is
called a structural capital.

Human capital - is not only a gathered
together and trained workforce, but also
good management, contracts with emi-
nent specialists in the sphere to which
the business is related. For example, the
administration of the Georgian private
universities (ESM, GDAU, UG etc.),
trying to emphasize the high level of the
university, as the first thing indicate the
number of doctors and academics wor-
king at University in their official
websites, booklets and academic prog-
rams, as well as mention it during
meetings with students and applicants.
Off course, that academic staff, with
their unique scientific potential is
exactly the main value of the company,
however this potential can not be consi-
dered as assets in the ordinary sense. It
also includes human capital expertise
(know-how), inseparable from a concre-
te individual. The use of such know-
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how usually requires not only know-
ledge of how to do, but also the ability
to perform the corresponding opera-
tions. This includes so-called "silent" or
implicit knowledge (“tacit knowledge”).

Human capital is not recognized as an
asset of the company and it does not
belong to the company. This issue
necessarily needs to be legally regu-
lated. Particularly, within the employ-
ment contract to tie to the company its
most valuable professionals using re-
wards and liabilities (golden handcuffs)
and reflect contracts with them as part
of the intangibleassets (IA). Working
staff can also be tied to the company by
including them as shareholders/co-
owners of the firm. In my opinion, to
successfully manage human capital, the
management should monitor approxi-
mately the following set of parameters:
1) education; 2) professional qualifica-
tions; work-related knowledge; 3) pro-
fessional inclinations; 4) psychometric
properties; and 5) work-related skills.

Significant problems arise with referen-
ce to investments in human capital and
measurement of results. Costs of per-
sonnel’s training and qualification
upgrade, according to financial accou-
nting rules, should be attributed to costs
rather than investments, although in
terms of their management accounting,
they should better be attributed to

investments.



Structural capital — is the most diverse
part of the IC. In my opinion, here
should be included IPRs, informational
resources, working manuals and metho-
dologies, working procedures, syste-
matic knowledge, company organizatio-
nal systems, etc. As for market capital,
it should cover: trademarks and service
marks; brand names; reputation; presen-
ce of its people (insiders) in the partner
institutions or customer organizations;
existence of regular customers; repeated
customer contracts, etc.

It is possible to quantitatively measure
the individual parts of market capital,
such as showing the amount of regular
consumers of their products. In mone-
tary terms, usually are estimated trade-
marks and service marks, and of lately -
brands. Unfortunately, as in Georgian
legislation and among domestic experts
there is no consensus about what is the
relationship between the terms "trade-

mark» “brand” and “reputation”.

In the Agreement "On Establishing the
World Intellectual Property Organiza-
tion" (WIPO), the Patent Law of Geor-
gia to the IP covers not only property
rights but also moral rights, including
the right to the integrity of the work, the
right to a name, etc. These rights do not
necessarily generate revenue. Therefore,
in my opinion, they can not be attri-
buted to the IC. Of course, this is a
regretful omission. Equally difficult is
the relationship between the concepts of
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IC and IA, if we consider 1A strictly in
the accounting sense.

3. Juridical Rules and Accounting
Standards Assessment

Legal rules and accounting standards
that apply in the country attribute to
intangible assets (IA) any assets for
which there was identified no place
among the other "normal" assets. The-
refore, the composition of intangible
assets is very heterogeneous. For
example, Goodwill is the difference
between the company’s purchase price
and the cost of its net assets,
essentially an accounting fiction that is
not related to any specific object, except
the company as whole. To 1A are
related many identifiable assets (identi-
fied assets), that are associated with a
specific intangible object (inventions,
trademarks, etc.), with the improvement
of rentable real estate contract, etc. The
grounds for reflecting any such asset on
the balance sheet is usually the presence
of the cost of its acquisition or creation.
In other words, the balance sheet ref-
lects not assets as such but accounting
operations related to their purchase,
which is a gap in the country’s legis-
lation.

i.e.

According to Georgian legislation, IP
rights constitute only a part of the
identifiable intangible assets(lA). This
is the most significant part of such
assets, but not all. At the same time,



substantial portion of IP rights belon-
ging to the company, are not reflected
on its balance sheet, as their appearance
was not associated with any accounting
operations. Most often, copyrights are
not reflected on the balance, as they
appear as result of creating a piece of
work, and the accompanying expendi-
tures can be recognized as costs.

As part of IA, principally cannot be
included such components as IC not
owned by the firm, including human
capital and part of the market capital.
As part of firm’s IA generally are not
considered copyright and neighboring
rights in
although in principle they can be taken
into account.

company’s  ownership,

Practice shows that in Georgia, many
firms do not seek to reflect such assets
on their balance sheet, even though they
are trying to demonstrate them to poten-
tial investors. The result is a huge gap
between the book value of the company
and its market capitalization.

It can be concluded that it is necessary
to make adjustments to accounting
approaches and standards applied in the
country. There are visible fundamental
contradictions between the principles of
accounting, INTOSAI, legal norms and
the properties of the knowledge econo-
my.

Since accounting information is one of
the most important sources of informa-
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tion used in the assessment of business
and capital investment decisions, it the-
refore should be supplemented by other
forms of accounting. It is required to
introducethe appropriate amendments
into relevant legislative acts of the
country.

Conclusions

1. In the Georgian scientific legal and
economic literature as well as in prac-
tice it is necessary to expand the boun-
daries of the concept of "Intellectual
Capital” (IC) and it is used mainly in: 1)
human resource management and
intangible assets, 2) creating a favorable
image of the company in order to attract
investment, 3) business valuation, based
on knowledge, and 4) with a view to
sale or purchase. The above concept is
broader than the concept of "Intellectual
Property” (IP) and "Intangible Assets"”
(1A). It is close in meaning to the
concept of "Intangible Capital.”

2. To assess the business and intangible
assets (1A) good results can be provided
by applying return on assets concept
(ROA) approach. It is consistent with
the principles of accounting and audi-
ting, which operate in the country.
Usually not all NMA at the time of sale
of Georgian companies are reflected in
their balance sheet.

3. Studies have shown that for large
corporations in Georgia, there exists
dependence between investment in



R&D, the number of patents obtained
and the increased cost of intangible
capital, which is close linear depen-
dence (relationship).For such compa-
nies is significantly increased the
proportion of R&D, the results of which
cannot be patented. For small and
medium-sized firms linear relationship
between the amount of investment in R
& D and the number of patents obtained
does not exist.

4. When valuing a business based on
knowledge, we must take into account
human capital, which is part of the IC.
Legal regulation is necessary for struc-
tural capital - the most diverse part of
the IC

5. Relevant for Georgian corporations is
to assess the IC in order to attract both
direct and so-called "Portfolio Invest-
ment”, which are essential source of
income.

6. In the Agreement Establishing the
World Intellectual Property Organiza-
tion (WIPO), the Georgian legislation
broadly defines IC as it classifies not
only property rights, but also the moral
law, which is unfortunate omission.
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Abstract

There are many reasons to reform the
patent system in the country, but the
most important is the need of its adap-
ting to the new global challenges.

The ultimate goal of the reform - to
develop innovative potential of Geor-
gia and, thereby, stimulate the national
economy. It is necessary in the patent
legislation of Georgia to actively
implement method for determining the
preemptive rights to the invention,
when priority is given to the person
who made it first (“first-to-invent™).
However, this rule should be introdu-
ced very carefully.

Changes should cover basically the
process of filing of patents in contro-
versial situations, and they should not
affect the process of challenging pa-
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tents and recognition of their insolven-
cy by the general courts of Georgia.

It is necessary to amend the Law of
Georgia "On the topology of integrated
circuits”. It should be noted that in its
essence the software can never be
equated to the technical solution (for
some reason there have been cases of
recognizing inventions that made it
possible to obtain patent for appli-
cations which completely lack even the
slightest hint of a meaningful solution).

In Western countries, a clear ease with
which started getting thousands and
thousands of patents for all sorts of
software and its variations and led to
the principles of efficiency and innova-
tion have become blurred. As a conse-
quence, there is a parallel to the
present inventive process, in which the
driving element acts is not the inventor,
and the lawyer, whose goal is not the


mailto:dr.chiladze@gmail.com

innovation process, and elementary
chicanery.

To confirm the validity of the grant of a
patent on software, two conditions
must be fulfilled: 1) specific binding to
a particular machine, and 2) the pro-
duct on the output should be qua-
litative differences with the input pro-
duct or be in any other state. That is,
business processes or software that can
not convert an object into something
else, or do not run on highly specia-
lized equipment, are not subject to
patenting.

To encourage innovation and reduce
costs it is needed to apply drastic
measures.

Introduction

In 1999, the Georgian Parliament
adopted a new law on intellectual
property. However, more than 15 years
have passed since then and the new
economic challenges make us think
about the significant changes and addi-
tions required to the patent laws of the
state.

In order to develop the innovation
potential of Georgia, it is necessary to
actively introduce new approaches,
consider the benefits of the patent
system as the United States and the
European Union.
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The above applies not only to the
process of registration and issuance of
patents, but also challenge, the prin-
ciples of efficiency and novelty of the
invention, etc.

1. 1A and Georgian Legislation

There are many reasons to reform the
patent system in the country, but the
most important is the need of its adap-
ting to the new global challenges.

The ultimate goal of the reform is to
develop innovative potential of Geor-
gia and thereby, stimulate the national
economy.

Intellectual property (IP), intellectual
capital (IC) and intangible assets (1A)
are the basic concepts.

Under the 1A are commonly unders-
tood as any long-term assets that are
not directly related to any tangible
object (item). To IA are attributed any
assets for which there was no place
identified among the other "normal”
assets. Therefore, the composition of
intangible assets is very heterogeneous.
The most known of them - Goodwill is
the difference between the company’s
purchase price and the cost of its net
assets, that is essentially an accounting
fiction that is not related to any specific
object, except the company in general.
The same applies to ,,operational enter-

prise“,although this asset arises a very



different way. Such assets are called
unidentifiable assets or goodwill type.
In fact they are just a bookkeeping
fiction. In addition, to intangible assets
(1A) are related the set of identifiable
assets (identified assets), associated
with a specific intangible object (in-
ventions, trademarks, etc.), with the
improvement of rentable real estate
contract, etc. The grounds for register-
ring any such asset on the balance
sheet is usually the presence of the cost
of its acquisition or creation. In other
words, the balance sheet reflects not
assets as such, but as accounting tran-
sactions related to their purchase.

According to Georgian legislation, IP
rights constitute only a part of the
identifiable intangible assets. This is
the most significant part of such assets,
but not all. At the same time, substan-
tial portion of IP rights belonging to
the company are not reflected on its
balance sheet as their appearance was
not associated with any accounting
operations. Most often, copyrights are
not reflected on the balance as they
arise through the creation of the piece
of work, and the related expenditures
can be recognized as costs.

2. Some Aspects of the Preemptive
Rights

It is necessary in the "Patent Law" of
Georgia and the Law of Georgia “On
Design” to actively implement the
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method for determining the preemptive
rights to the invention, when priority is
given to the person who made it the
first (“first-to-invent'). However this
method must be introduced very
carefully.

At present, both in Georgia and in
Europe a priority in the same invention
belongs to a person who first applied
for a patent (“first-to-file"). Represen-
tatives of academia and industry, to-
gether with the European Patent Agen-
cy, actively discuss the issue of imp-
rovement of the unitary European pa-
tent and of the European patent court.
It is expected that these measures will
also help Europe and Georgia to de-
velop an innovative economy.

In the draft law on patent reform the
emphasis should be placed on the fact
that after this reform, there will be
considered and taken into account as
who did first implement the invention,
although the key factor will remain as
to who filed first a patent application.
Also it is necessary that the "Patent
Law" of Georgia and the Law of
Georgia “On Design" to reflect the fact
of the earlier use of the technology
described in the patent (Prior art).

Changes in legislation should mainly
concern the process patents registration
in controversial situations, and they
should not affect the process of



challenging patents and recognition of
their insolvency through court.

It is required to introduce the practice
when applying for a patent in Georgia
also provides for specification of the
date of its first practical implementa-
tion. When more than one application
are submitted for one invention from
different companies, in the future,
priority should be given to this date of
the invention, which is very difficult to
challenge.

Above scheme should be applied very
carefully to avoid infringing on the
rights of the real inventor as well as to
prevent the possibility of initiating a
long and expensive trial. In this case
should also be considered that especial-
ly for the purpose of fixing the earlier
possible date of the invention, a poten-
tial applicant may create a simple
underdeveloped prototype and record
the fact of its actual usage.

3. Software and Expanding the
Boundaries of Defense. EU expe-
rience

Relevant changes are required in the
Law of Georgia “On Integrated Cir-
cuits”. According to this law, the right
to defense is given to the topology of
an integrated circuit. In the Parliament
of Georgia, some MPs have expressed
the view to expand the boundaries of
protection topology, which in my
opinion is erroneous.
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It should be noted that the idea of a
software greatly differs from the tech-
nical solutions. However, the princip-
les of efficiency and innovation can be
blurred if patents will be granted
through simplified procedures for all
sorts of software and near-program
variations.

At its core, the software can never be
equated to a technical decision. So if it
is recognized as invention, it will give
possibility to obtain patents for appli-
cations which contain practically not
even the slightest hint of a meaningful
solution; As a consequence, this may
create parallel to the real invention
process, in which as a driving element
acts not an inventor but a lawyer,
whose goal is not the innovation pro-
cess, and elementary chicanery. Have
appeared companies who are involved
in both buying patents and patenting
inventions of all kinds with a view to
afterwards bring people to court for the
use of sometimes quite obvious things,
as well as who patent ideas for which
applies the notion of Prior Art, it has
become a necessity to regulate this
problem by legislation.

These facts, in our opinion, are
alarming, as in Georgia, market of
intellectual capital unfortunately still
underdeveloped and additionally, on
the current innovation field of Georgia
have emerged legal entities and indivi-
duals (including foreign companies



with significant financial resources)
whose selfish goals are not about the
development of engineering and tech-
nology in Georgia, not a steady prepa-
ration of inventors who are capable to
solve complex problems in energy,
materials technology and other key
sectors of the country, but mere chica-
nery, which diverts funds so much
needed these inventors and
addresses them towards the secondary
tasks that gradually destroys the real
evolutionary innovation process.

for

In my opinion, it is necessary to work
closely with the relevant profiling
organizations and in the first place with
the European Patent Organization
(EPO), to finally solve the issue of
expediency of software patents. Such a
decision would provide certainty in this
matter and put an end to the confusion
in which domestic courts have been
lately stuck in.

On July 18, 2014, Georgia signed the
Agreement on association with the
European Union. It should be consi-
dered that although the patent laws of
the United Europe clearly establish the
rule according to which the software
may not be patentable, it however also
contains a provision on computer-
related inventions. In this regard, a lot
of questions are generated which are
related to interpretation of two similar
concepts.
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There are examples when EPO granted
patents on pure software inventions.
Like if a company, for example, pre-
sents a project on program implement-
tation of tools to improve stability of
cellular service - it will most likely
receive a patent for his invention. On
the other hand, Patent for the online
auctions system will likely be rejected.

4. Judicial protection of patent
Infringement: Issuance and Revo-
cation. Accounting Standards

Relevant to our state is also judicial
protection is infringed patent rights.
The issue of qualifications of judges
and experts in this area has become
quite urgent. Therefore it is probably a
time to think about creating a special
court - Patent Court within the general
court system of Georgia.

Georgian courts have to make deci-
sions that impose substantial restrict-
tions on the patentability of software
and business conduct methods. In my
opinion, to confirm the validity of the
grant for a patent on software, 2 con-
ditions must be fulfilled: 1) specific
binding to a particular machine, and 2)
the product on the output should have
qualitative differences with the input
product or be in any other state. That
is, business process or software that
does not convert an object into so-
mething else, or are not performed on a



highly specialized equipment, are not
subject to patenting.

Unfortunately, the Agreement with the
European Union does not provide for
clear definition of a patent for software
which is so important to everyday
practice and new legislation introduces
no clarity into this practice.

Under patent law of Georgia, publica-
tion of technical data on the invention
creates a so-called prototype (prior art),
reference on which may in the future
justify the refusal of the granting of a
patent or making it not valid.

Registration of a patent depends on
factors such as the novelty of the
invention. If there is information
proving that the work in this direction
were done by third parties and had
been completed before the present
application, then the invention cannot
be patented. This third party may also
use the right of prior and that does not
become an obstacle to register the
invention.

It is necessary to legislatively simplify
procedures for invalidation of the pa-
tent and granting of compulsory lice-
nses. In the first case it is possible, if
there are recorded facts of the earlier
use of technology described in the
patents (Prior art). In the second case -
when the patent owner does not prac-
tically use his invention and does not
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issue licenses for such usage to inte-
rested parties.

It is needed to simplify the procedures
for revocation of the patent through
court and apply the procedure for
compelling evidence. There should be
applied changes to Georgian legislation
to prevent abuse of the patent system
imperfections and protect inventors
who hold patents related to genuine
inventions. With this purpose, particu-
larly, appropriate changes should be
made in the Patent Law of Georgia and
the Civil Procedure Code of Georgia.
This would benefit the traditional pa-
tent transactions between private patent
holders and society. lllegally issued
patents, invalidation of which requires
extensive resources, contain potential
threat to innovation and dissemination
of knowledge.

It should be admitted that Georgian
patent law is more favorable towards
corporations with powerful legal de-
partments rather than to individual
inventors and start-ups. After coming
into force of the Association Agree-
ment with the European Union, there is
high probability that it will give
additional grounds for opening cases
on revision of patents to those who
challenges them, also will slightly raise
patent fees, simplify the procedure for
obtaining patents for authorized third
parties and restrict the possibility to



sue the manufacturer of goods for
mentioning the expired patent.

In my opinion, to encourage innovation
and reduce costs, drastic measures are
required - for example, the complete
abolition of software patents.

Accounting standards that apply in the
country, include into intangible assets
any assets for which there was no place
identified among the other "normal”
assets. Therefore, the composition of
intangible assets is very heterogeneous.
The most known among them — good-
will is the difference between the
company’s purchase price and the cost
of its net assets that is essentially an
accounting fiction which is not related
to any specific object, except the com-
pany in general. The same applies to
“going concern” (operational enterpri-
se?), although this asset arises a very
different way. Such assets are called
unidentifiable assets or goodwill type.
In fact it is just a bookkeeping fiction.
In addition, intangible assets relate to
the set of identifiable assets (identified
assets), that are associated with a spe-
cific intangible object (inventions, tra-
demarks, etc.), with the improvement
of rentable real estate contract, etc.
Grounds for including any such asset
on the balance sheet is usually the
presence of the cost of its acquisition
or creation. In other words, the balance
sheet not recognizes these assets as
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such, but as accounting transactions
related to their purchase.

According to Georgian legislation IP
rights constitute only a part of the
identifiable intangible assets. This is
the most significant part of such assets,
but not all. A substantial portion of IP
rights belonging to the company, are
not reflected on its balance sheet as
their appearance was not associated
with any accounting operations. Most
often balance does not reflect the
copyright, as it arises as result of
creation of the piece of work and these
expenditures can be recognized as
costs.

Conclusions

1. It is a necessity that in patent le-
gislation of Georgia, where the priority
in the one and the same invention
belongs to a person who first applied
for a patent (“first-to-file™) to actively
implement the method for determining
the preemptive rights to the invention,
when priority is given to the fact who
made his first (“first-to-invent"). Ho-
wever, this rule should be introduced
very carefully.

2. In the national patent law, changes
should cover mainly the registration
process of patents in controversial
situations and they should not affect
the process of challenging patents and
recognition of their insolvent through
general courts of Georgia. It is impor-



tant to create a special court - Patent
Court of Georgia within the general
and independent legislation system of
Georgia.

3. To confirm the validity of the grant
of a patent on software two conditions
must be fulfilled: 1) specific binding to
a particular machine, and 2) the pro-
duct on the output should bear quail-
tative differences with the input pro-
duct, or be in any other state.

4. It is necessary to legislatively decide
whether a significant proportion of IP
rights owned by the company should
be reflected on its balance sheet and
therefore improve accounting standards
and relevant accounting transactions. It
should be noted in the balance sheet
and aspects of copyright arising from
the company's workforce.

5. It is necessary to put into practice
that when applying for patent in the
Patent Office of Georgia the date of the
first practical implementation of an
alleged invention is also given.

6. Changes in legislation are necessary
to simplify the procedures for invalid-
dation of the patent and the grant of
compulsory licenses. It is needed to
simplify the procedures for revocation
of the patent in court and applying the
procedure for compelling evidence.
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Abstract

Current international and some
domestic processes and factors dictate
a new look at the world legal order. It
is fatal to ignore the facts and
especially the processes that are
inherently directed to affect the settled
law and order, to check their strength
and prejudice the viability of the
existing international legal order.
However, such manifestations ceased
to be the exceptions and are not limited
to individual cases. Our goal is to
identify exactly the processes and
facts, which stimulate or in any other
way may affect the current law and
order and sap the balance that keeps
the world peace and international
security.

Introduction

The urgency and intensity of interna-
tional cooperation is growing more and
more, however we cannot see the
trends of improving, respect, and strict
adherence to the norms of international
law, specific international obligations.
The cases when subjective tendencies
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clearly prevail over legal objective
values become more often.

All the above said is confirmed by the
events happening in the Caucasus
region: domestic unrest, interstate
armed conflict, external pressure on the
domestic  processes, inciting the
population to resist the authorities,
exaggerating and manipulation with
possibility to implement the right to
self-determination, the use of weapons
on the territory of a foreign State, etc.

1. Geopolitical Situation in Caucasus

Caucasus has always been and remains
a center of geopolitical interests not
only for the region but also for the
leading countries of the world. We
should separately mention the interests
of the Russian Federation, which
originally used Georgia as a space for
spreading its own geopolitical interests
and its own security. Therefore it is
quite natural that the peace and
stability in the Caucasus region were
protected from the armed conflicts and
civil strife by a transparent, invisible
line that disappeared after the disso-
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lution of the USSR. Dissolution of the
USSR not only cancelled out the
system of coexistence of the States in
the region, but also provided a critical
impulse to the transformation of the
existing world order, thereby dest-
roying a bipolar geopolitical system of
the world[].The fail of the socialist
system led to the growth and surge of
liberation movements in the postco-
lonial world, confrontation between the
population and authorities, increase of
violence and uncontrolled use of the
armed forces. It is enough to recall the
events took place in Georgia in order
that all of the above factors should get
a concrete shape.

After dissolution of the USSR a long
period of systemic crisis in Georgia
started. This crisis has not finished up
to now and negatively affects both
public life and foreign policy of the
State. However we should admit that
over the last few years Georgia has
made significant progress on the
international It has actively
entered into different international
processes, established important and
useful contacts, obtained political
support of the leading Western States.
However security issues still remain
uncompleted and as urgent as before.

scene.

Today the Caucasus region is parti-
tioned as never before. Caucasian
States and peoples are concerned and
busy only with their own fate while
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common interests have been moved to
the second place. On this basis we
cannot hope for soon resolution of the
issues of sustainable development and
security.

There is no doubt that the success of
the entire Caucasus region depends on
the combined efforts of both countries
and peoples. In the Soviet Union the
Caucasus issue was addressed in the
general therefore achieving
agreement and understanding was not
complicated by subjective factors. In
the face of the poly-subjectival
structure of the region the positions of
Caucasus States and peoples become
more and more different and distant.
No wonder that talks on the Caucasus
unification have stopped and do not
continue any more. Based on the
realities of current events and the
objective needs a return to the ideas of

view,
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creating a “unified Caucasian Home”
seems unpractical and having no
prospects. Implementation of this idea
could be a timely step during the
beginning of the dissolution of the
USSR, when unity and unanimity of
the Caucasus peoples could play a key
and crucial role both for these peoples
and for the contemporary Russia.

From the moment of origination the
idea of the Caucasus unity and to this
day there is no consensus on the
“Caucasian Home”. Some researchers

and statesmen think that “a noble idea



of Caucasian solidarity is often added
to the armoury by political speculators
of various stripes, who use the pathos
of these ideas to transform the entire
nations into hostages of their own
mercenary interests by taking steps to
stir up war in the Caucasus.» Moreo-
ver, there are opinions according to
which the ideas of “Caucasian Home”
are operated by anti-Russian forces and
they connect it with the need to
preserve the integrity of Caucasian
civilization. | am sorry to say that such
opinion belongs to the representative
of Caucasus people — Ramzan Abdula-
tipov, a Daghestan. It would be logical
to strengthen the idea of the Caucasus
unity as a determinant of self-pre-
servation and joint opposition to any
kind of external challenges.

2. Challenges for Creation of “Uni-
ted Caucasus”

In certain cases the attempts to
approach to a cherished goal bring the
opposite results. For instance on 4-5
September 1992 a round table
discussion regarding the ‘“Caucasus
Home” took place in Grozny, the
capital of the Chechen Republic. The
participants of the discussion adopted a
communiqué addressed to the peoples,
States, public and religious associa-
tions, political parties and movements
of the Caucasus, according to which all
these are called to render full assis-

tance and support to the “Caucasian
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Home”, where each nation will be safe
and have all opportunities for free
development. At the initiative of Zviad
Gamsakhurdia the participants of the
meeting also adopted the application
that subsequently had a negative
impact on the future of the organi-
zation. In particular, the application
called to the “condemnation of the
military coup and the criminal actions
of the State Council of Georgia,
headed by Shevardnadze, and respon-
sibility of Russian authorities to
Georgian and Abkhazian people”, and
to “immediate restoration of constitu-
tional government in Georgia and
removal of punitive troops from the
territory of Abkhazia”. Participants of
the meeting were not official represent-
tatives of the States of the region, but
some of them occupied positions of
responsibility in a number of Caucasus

States. Georgian authorities were
dissatisfied that Mr. Arif Hajiyev — at
that time the state adviser of

Azerbaijan Republic - participated in
the meeting. So, such a statement of
the newly established organization
alerted the authorities of the Caucasus
States and thus distanced them from
the organization, and this led to the
gradual urgency lessening of the idea
of “Caucasian Home”.

It is obvious, that efforts and diligence
of Caucasus peoples that for many
years were aimed at foundation of the
unified Caucasian home didn’t bring to



the expected results, in particular to
stability, security and dynamical de-
velopment. The region was not ready
to jointly overcome resistance either
morally, or ideologically, and insti-
tutionally.

The special factor, that complicates the
process of rapprochement and
integration of the Caucasian countries,
is that there is a State in the subject
region that has unambiguous approach
and ambitions of leadership in the
region, and this fact originally makes
the equal cooperation in any sphere
impossible, the State that constantly
takes all measures to resume its
influence lost with the dissolution of
the USSR.

3. Issues towards Integration in EU

With the purpose of this the project
“Eurasian Union” is being implemen-
ted at the moment. It is a continuation
of the failed attempt of integration of
the former USSR countries in the form
of the Commonwealth of Independent
States (CIS). However, the integration
processes in the CIS were found as not
effective. Therefore in November
2011, with the purpose of moderni-
zation of the countries’ economics and
improvement of the life quality of the
population, the Russian Federation,
Republic of Belarus and Kazakhstan
signed a declaration on foundation the
Eurasian Union. The Eurasian Union is
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also remarkable because it implies, as
some mass media report “integration in
global sense with such countries as
China, India, Iran, some European
States”. In spite of the fact that no
concrete projects are being developed
in this respect some agreements have
been already signed by the countries
and joint military training exercises are
run and official political visits are paid
.In light of the accepted definition, the
Eurasian Union is a project of con-
federative union of sovereign countries
with united political, economical,
military and customs space. It should
have been founded by 2015 basing on
the union of Russia, Kazakhstan and
Belarus and relevant sectorial integ-
ration structures of the CIS. In fact,
this project excludes establishing of
any alternative unification in the
conditions where the Members cannot
take relevant decisions without the
founders’ approval. Armenia’s refusal
from European integration for the sake
of Eurasian Union can serve as an
example Therefore, security matters of
the Caucasus come into increased
interest of the superpower of the region
— Russia, which won’t allow formation
of viable multinational unification
without its participation and without
taking into account its own geopolitical
interests.

Basing on the above stated, it seems
expedient to place the issue of security
of Georgia from sub-regional level



onto higher - continental and even
global level. The defect of the Cau-
casus security system is connected
with lack of bilateral agreements on
cooperation in military and security
fields.

Some kind of confirmation of
inefficiency of the regional safety
system can be a setting up the
Conference on Defense and Security of
Georgia. The 9th Conference on
Defense and Security of Georgia was
held in Batumi (Adjara Autonomous
Republic) on June 27, 2014. The issues
of security in Black Sea region, NATO
operation “Decisive Endeavor”, Uk-
rainian crisis and some other were on
the agenda. It is obvious, that Cau-
casian countries are doomed to care for
security with their own efforts and
political interests. At the present stage
Georgia is in the most difficult
situation. No other Caucasus State has
had to confront such a powerful
opponent like Russia for the last few
centuries (events of August 2008). The
list of the international treaties on
security and defense in force can be a
confirmation of wulnerability of
Georgia’s security. The Georgia list of
the treaties in force is limited by
bilateral agreements, covering such
issues as prevention of proliferation of
weapons of mass destruction (dated
July 17, 1997 USA), Civilian Self-
Defense (dated December 15, 2011
with Hashemite Kingdom of Jordan),
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Double-Sided  Self-Defense  (with
France and Poland dated February 3,
1997 and December 12, 1996) etc.
There is no treaty on collective security
of the region or at least any agreement
providing possible military aid in case
of international military conflict. Ho-
wever, attempts of  Georgian
authorities to join the approved
collective security system become
more and more intensive. In this
respect the attention should be
primarily paid to the regional security
system of Europe, which totally
corresponds to the global security
system, determined by the UN Charter
and which has proved to be viable.

Foundation of the European security
system was preceded by centuries-old
and tedious efforts of the States.
However, its final realization became
possible only in 1975 in the framework
of Helsinki Conference on Security
and Co-operation in Europe. The Paris
Charter 1990 and its annexes provided
a basis for institutionalization of
European security system and owing to
that the concrete structures were
formed. The 1996 Lisbon Declaration
on a Common and Comprehensive
Security Model for Europe in the 21%
century provided conceptual basis of
European security. The necessity of
foundation of common security space
was precisely stipulated and a
comprehensive and integral nature of
security, respect of different values,



norms, and liabilities will be a deter-
minative factor for this.

The significant place in the European
security system takes the Code of
Conduct on Politico-Military Aspects
of Security adopted at the OSCE
Forum in Budapest 1994. It is exactly
this document that stated a conceptual
provision that security is an integral,
indivisible idea. Security of every
particular State is closely connected
with the security of other Member
States. The most important general and
inner-state measures on such important
issues as disarmament, counter-terro-
rism, right for taking individual and
collective  self-defense  measures,
strengthening of trust, creation of
favorable economic and ecological
conditions were stipulated in the this
document. Moreover, it is clearly
stated in the Code that security means
constructive, global, regional and sub-
regional connections.

One more document occupies a special
place in European security system - the
Charter for European Security adopted
at the 6th OSCE Summit of Heads of
State or Government in Istanbul on 19
November 1999. According to the
Charter, OSCE is the principal organi-
zation settling conflicts in the region
and acts as an instrument for preven-
tion of conflicts, overcoming crises,
rehabilitation of societies ravaged by
war and destruction. One of the
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positive sides of the Charter is that it
prohibits such extension of military
cooperation that would create a threat
for OSCE participants.

While providing the European security
the special role is assigned to inter-
national agreements which determine
the volume and usage regulations for
some kinds of weapons. Security
system of the Commonwealth of
Independent States that is stated in
chapter 3 of CIS Regulations can also
be considered as a part of European
Security. Until recent time Georgia
was a participant of this Organization
(CIS), however, the membership had
no positive effect regarding assistance
of the state development, coordinating
of mutual interests, moreover it held
down Georgia in many aspects and
restricted her in choosing the inte-
rnational priorities, and that was the
reason of Georgia’s termination of CIS
membership.

Established in 1949 NATO (North
Atlantic Treaty Organization) is a part
of European security. This
organization provides political and
military cooperation between European
States, USA and Canada. According to
NATO Statute the organization
provides security only to Member
States. Although NATO isn’t merely a
regionnal European organization, it
plays a principal role in providing
European security . NATO has proved



its vitality and its potential in
providing inviolability to its members
is indisputable.

Stability and success of European
security system - though it is not
perfect and should be refined -
nevertheless plays a determinant role
in Georgia’s choice of international
priorities. Events of the recent years
explain Georgia’s seeking for the
approved international security
systems and particularly for NATO.
Geopolitical interests and subjective
factors of the States of the Caucasus
region at this
creating favorable conditions for clear
and good-neighbour existence. The
existing cooperation is limited to a
narrow range of mutually beneficial,
economic, cultural relations, meantime
the politico-military issues  were
moved to the background. Therefore,
there is no alternative mechanism or
system other than European for
providing  security of  Georgia.
Meantime, we should take into account
the defect characterizing this system: it
has a preventive character and in many
aspects is not suitable for the facts that
have already taken place.

stage don’t allow

Conclusions

In light of the above-stated the
following conclusions can be made.

1) Security Georgia depends on
moderate external policy, bilateral and
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multilateral diplomacy, intense
cooperation in the sphere of economic,
social, cultural and scientific deve-
lopment;

2) In today’s conditions providing
security of Georgia by joint efforts of
countries, peoples, religious con-
fessions or other unities of the
Caucasus region without participation
and membership of Russia seems not
possible, as the objective reality
doesn’t allow by only a local (sub-
regional) security system to protect
inviolability and stability, bearing in
mind the fact, that the threat is several
times higher than the potential ability
to provide security;

3) It is impossible to provide security
of Georgia only with the existing
political and legal means; it is
necessary to work out and involve new
guarantees and cooperation mecha-
nisms in the field of security and
defense;

4) Georgia’s intentions for European
and worldwide integration associations
are justified in respect of providing
security in future and are least of all
oriented for settling problems in the
present. Thus, the existing security
systems lack vitality to resist the
events that have already happened

5) The system designated to provide
security of Georgia should be sup-
ported in accordance with the approved



systems of Europe and NATO, the
principal condition of which s
interrelation of security of one State
with security of the other participants
of the whole treaty.
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Abstract

The given research paper deals with
the issues of correlation between
international and domestic law; it
explores the causes of conflicts and
argues in favor of the priority imple-
mentation of existing international
treaty.

The principle of faithful implement-
tation of international treaties is
obligatory for all States regardless of
whether they participate in the Vienna
Convention on the Law of Treaties or
not. Among the most important issues
that are solved in this Convention,
there is the problem of the correlation
between an international treaty and a
domestic law. According to the
principle of Pacta sunt servanda, en-
shrined in Articles 26 and 27 of the
Convention, every treaty in force is
obligatory for its participants and must
be faithfully implemented by them. A
State-owner cannot refer to the norms
of its domestic law as justification in
the case of failure to implement the
treaty.

Evidently, international treaties reflect
the interests of the State-Participants.
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But even in the case if the existing
treaties due to circumstances no longer
correspond to the interests of any state,
they do not lose their validity. This fact
helps to determine the degree of
reliability of the state as a partner in
international treaties.

As the modern practice analysis of the
implementation of international law
norms shows, States have used differ-
rent ways to implement international
treaty obligations in their legal sys-
tems. An automatic implementation of
international treaties without their
formal integration into the national
legislation, which is possible as well as
a reproduction of international treaty
norms in the legal acts of different
levels, helps to include international
treaty in the national legal system.

One of the significant features of the
implementation of international treaty
norms is their self-executing, which
does not require their implementation
in national legislation for its reali-
zation, unlike non self-executing inter-
national treaties that cannot be applied
directly in domestic relations and
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require a publication of implementing
legislation.

Introduction

One of the main principles of interna-
tional law is a compliance with interna-
tional treaties (pacta sunt servanda).
According to Articles 26, 27 and 46 of
the Vienna Convention on the Law of
Treaties on 1969 [1], an international
treaty, properly concluded and entered
into force, must be abided by a State-
participant faithfully and honesty.
Honesty — is a key element in the
concept of this principle and it implies
the exact implementation of the
content, obligations, terms, quality,
place of fulfillment, etc. A strict
implementation of the international
treaty obligations by the state assumes
the effectiveness of the treaty, regar-
dless of the changes in the form of
government or the state apparatus,
territorial changes, strikes. The above
mentioned circumstances cannot influ-
ence the implementation of interna-
tional treaties.

According to the Vienna Convention
on the Law of Treaties, states have no
right to conclude a treaty contradictory
to their obligations under existing
treaties, previously concluded with the
third countries. The infringement of
diplomatic or consular relations bet-
ween the participants of the inter-
national treaty does not affect the legal
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relationships established between them
by the treaty, except those cases when
the presence of these relations is
necessary for the implementation of the
treaty.

1. Domestic
Guarantees

(Constitutional)

The analysis of the law and practice of
various states shows that the order of
interaction of treaty norms and national
legislation is different. In some
countries international treaty obliga-
tions are implemented automatically,
without additional enactment (self-
executing). Others take special laws to
include acts of international law in the
national legal system (incorporated). If
an international treaty contains such
provisions, that cannot be directly
applied in a domestic sphere, then the
implementation of the treaty provisions
requires the adoption of an implement-
ing legislation. In this case the rules
and norms of the international treaty
are included in the national regulations.

As the O.l. Tiunov has noticed, "The
right to the democratic development is
combined with the State obligation to
take into account its international legal
obligations, to reflect their specific
requirements in constitutional acts, to
establish the procedure for the appli-
cation of international legal norms. [2]

According to the Russian Federation
Constitution paragraph 4 of Article 15,



"the universally recognized principles
and norms of international law and the
international treaties of the Russian
Federation are the constituent parts of
its legal system.” “If an international
treaty of the Russian Federation stipu-
lates the rules contradictory to the law,
then the rules of the international treaty
are applied.” [3] In other words, there
should not be any contradictions bet-
ween international obligations and the
state law in the process of implement-
ation of the State international obliga-
tions. If such collisions do occur, the
international obligations should be
fulfilled, and the provisions of national
law should be brought in accordance
with the standards of an international
treaty of a State- participant.

S.V. Chernichenko points out, that
"Domestic law should be in agreement
with international law so that to ensure
the implementation of the latter.” [4]
As these constitutional provisions are
in Chapter | of the Constitution (Foun-
dations of Constitutional Order of the
State), it gives them a special legal
meaning: no other provision of the
Constitution cannot contradict the fun-
damental principles of the constitu-
tional order (Part 2, Article 16), and
any amendment in Chapter 1 means a
retrial of the entire constitution and its
replacement by a new one (p. 135).
Thus, the RF Constitution recognizes
the norms of international law, as a
part of the national legal system, and
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the possibility of their direct action
within the state.
National

2. Integration into

Legislation

The Basic Law of the Russian Fede-
ration establishes an automatic integ-
ration [5] of entered into force interna-
tional treaties into the national legal
system. In this case there is no need to
enact legislation to give effect to the
provisions of an international treaty; it
is enough for a state to express the will
about their obligationess for the state
itself in the form of signature,
ratification or approval.

According to the RF Constitution
paragraph 3 of Article 15 a prerequisite
for the application of normative legal
acts, relating to the rights, freedom and
duties of a man and a citizen, is their
official publication. This constitutional
requirement is reflected in paragraph 3
of Article 5 of the Law of Treaties,
according to which the implementation
of the provisions of an international
treaty is possible only after their
official publication. In accordance with
these requirements of the Constitution
and the Law, the possibility of appli-
cation of those international treaties,
entered into force for the Russian
Federation, that had been officially
published, was established in the
Resolution of the Plenum of the



Supreme Court of Justice Ne5 on
October 10, 2003 [6].

The RF Constitution Part 4 of Article
15 recognizes the possibility of a direct
action of international law norms in the
domestic legal system in the case of
establishing international treaty rules,
different from those of national legal
standards. Thereby, if public authori-
ties or legal entities find out any
contradiction between applicable natio-
nal law standards and international
treaty standards, they are obliged to
apply the treaty norms of the Russian
Federation.

Provisions of international treaties,
which have to be automatically app-
lied, as a rule, are clearly, specifically
formulated and have a completed
content. This fact allows to apply them
directly within the state in order to
regulate the appropriate legal rela-
tionships. Agreements on avoidance of
double taxation [7] with established
rules, different from those required by
federal laws, may be attributed to the
treaties of direct action in the national
sphere (self-executing, i.e. which do
not require the adoption of additional
laws or subordinate acts). According to
the Article 7 of the RF Tax Code Part |
[8], if the international treaties of the
Russian Federation establish the rules
and norms of taxation contrary to those
stipulated by the Tax Code and other
laws and regulations on taxes, in this
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case the rules and norms of the
international treaties of the Russian
Federation are applied without
amendments or additions in above
mentioned legal acts in accordance
with the international treaty on avoi-
dance of double taxation. As we can
see, the norms of the Tax Code
specifically provide for the possibility
of application of international treaty
norms without the need for their
legislative implementation.

Certain provisions of the treaty or the
treaty as a whole may need to adopt a
special  implementing  legislation,
which will reproduce treaty provisions.
Since such treaties are not self- execu-
ting, the norms of current legislation
have been altered and new laws are
adopted in order to give these treaties a
legal force in domestic law.

An example of the implementation of
international obligations through the
adoption of legislative acts (incor-
poration), which set the standards,
corresponding to the treaty obligations,
is the Federal Law on 28.12.2013 N
390-FL "On Amendments to Certain
Legislative Acts of the Russian Fede-
ration in connection with the adoption
of the Federal Law "On ratification of
the Protocol on the accession of the
Russian Federation to the Marrakesh
agreement on Establishing the World
Trade Organization on 15 April 1994”
[9]. The Provisions of the Protocol



should be adapted to the relevant
national legislation. According to this
law the amendments and supplements
have been made in the laws on man-
datory health insurance in the Russian
Federation, on the Legal Status of
Foreign Citizens in the RF and others.

3. In the USA...

In the United States domestic legis-
lation is considered to have precedence
over the norms of international law.
However, according to the Constitution
of the United States Paragraph 2 of
Article VI, all the treaties adopted by
the United States, along with the
Constitution and laws, are "the sup-
reme right of the country” and take
precedence over the domestic legis-
lation. During proceedings courts use
the Constitution and the laws of the
country as well as the international
treaties [10]. At the same time it is
important to note that the implemen-
tation of international treaties in the
United States is possible, if the treaty
provisions are self-executing and are
not contradictory to the subsequent
laws. Non self-executing treaties re-
quire adopting an implementing legis-
lation and the laws of the country,
adopted for the implementation of the
treaties, have to be applied [11].

Therefore, on the basis of the USA
constitutional norms we can talk about
the automatic integration of interna-
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tional treaties into the national legal
system. Although, the practice of their
implementation shows that interna-
tional treaties have the same legal force
in relation to the national legislation,
and in case of their contradictions - a
later normative act has an advantage,
regardless of whether it is a treaty or a
law. As for the Constitution itself, it
has a supreme legal authority both to
the laws and international treaties of
the United States.

Such an approach puts the states in an
unequal position, because some states
recognize the direct application of
international treaty norms and their
precedence over national legislation
(Belgium, Georgia, Spain, Mexico, the
Netherlands, Portugal, Russia, the
Ukraine, France and others) [12], but
others can justify violation of interna-
tional treaties by a divergence with
norms of national legislation (Aus-
tralia, the UK, Canada, Ireland, Swe-
den and others) [13]. This legal
position is contrary to the principle of
pacta sunt servanda, according to
which any active treaty is obligatory
for its participants and must be fulfilled
honestly, and according to which it is
impossible to invoke the provisions of
the domestic right and the hierarchy as
justification for its default of a treaty.
Besides, a current international treaty
within the state cannot be altered or
terminated by a domestic legal act. The
current treaty may be terminated, mo-



dified or suspended only under the
conditions stipulated by the treaty itself
or in the order prescribed by the norms
of an international law.

The opponents of this point of view
argue that states are sovereign and,
therefore, they are free to determine
ways of domestic state implementation
or termination of the international
treaty. Such a perception of sovere-
ignty seems to be not only very broad,
but also contradictory, because it inter-
feres with the fulfillment of the obli-
gations under an international treaty to
which the state has acceded. In fact the
act of joining is also an expression of
the sovereign will of the state. Cance-
llation [14] of a current and valid
international treaty is possible only if
the other side systematically and flag-
rantly violates its norms. In other
cases, it may be the basis of an inter-
national legal responsibility of the
state.

4. The Place in the Hierarchy of the
Domestic Legal System

In terms of practical implementation of
international treaty norms into domes-
tic life, it is important to determine the
status of international treaties in the
hierarchy of national legislation (a le-
gal force of an act). The fulfillment of
the international obligations by a state
depends on the place of international
law in the hierarchy of national law,
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i.e. how the contradiction between the
norms of international law and the
Constitution of the country, as well as
between federal and local laws, will be
resolved [15].

In most cases, the states equate
international treaty with a national
legislative act, whereby the treaty is
incorporated into national law. Accor-
dingly, if an international treaty is
incorporated into domestic law by the
federal law, then the subsequent
national legislation cannot affect the
implementation of international treaty
obligations.

Therefore, the international treaties,
ratified by the Federal Assembly in the
form of a federal law, occupy a higher
position than the ordinary laws, but
concede to the RF Constitution, which
has the supreme legal force, according
to paragraph 1 of Article 1. If an inter-
national treaty or its part is contrary to
the specific provisions of the RF Con-
stitution, then the acceptance of obli-
gations on such a treaty is possible
only with the relevant amendments in
the Constitution (or the adoption of a
treaty with clauses to certain provi-
sions, contradictory to the Consti-
tution). This is a special procedure for
the adoption of a special law on the
amendments, which requires a quali-
fied majority of the members of the
Federal Assembly and the approval of
not less than two thirds of the Fede-



ration members. In this connection an
interesting point of view belongs to
E.T. Usenko, who notes that "while
concluding an international treaty the
State is obliged to take into account its
domestic legal norms, the presence of
domestic opportunity to amend them, if
necessary, in order to fulfill its inter-
national obligations [16].

Returning to the RF Constitution Part 4
of Article 15 we will find the following
provision: "... if an international treaty
of the Russian Federation stipulates the
rules different from those stipulated by
the law, then the rules of the interna-
tional treaty have to be applied." In this
regard, there arises a question: does
any international treaty have the pre-
cedence, regardless of the level of the
decision made on implementation of
the treaty, or only those treaties do,
which obligations are adopted in the
form of a law? The Constitution cannot
answer this question. Indeed, in parag-
raph 4 of Article 15 of the Constitution
no treaties, ratified by the Russian
Federation, are mentioned and it is
possible to interpret the Constitution in
such a way, that any international trea-
ty would have the advantage over the
law, no matter by whom it was decided
to be adopted (for example, a bilateral
interagency treaty, entered into action
after signing by the Federal Minister).

To clarify the issue we would refer to a
provision in paragraph 1 of Article 15
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of the same Act, in which the subjects
of ratification, i.e. adoption of a treaty
by the Parliament in the form of federal
law, are international treaties that
establish rules different from those
stipulated by law and require amen-
dments in the current laws or the adop-
tion of new federal laws [17]. Treaties
of another character may be put into
action by the decision of the President,
the Government or the authorized
authority. Consequently, the internatio-
nal treaties, that have not passed the
ratification procedure by Parliament
and have not been adopted in the form
of a federal law, cannot claim priority
in respect of laws. Another inter-
pretation would be contrary to the
principle of authority separation and
would mean the substitution of the
legislator.

According to the logic of law-making,
in the hierarchy of sources of domestic
law international treaties can have the
status only of such an act, with the
means of which they were incorporated
into the national legal system and may
have priority in respect of these acts
and subordinate ones. Consequently, if
the treaty is concluded by the authority,
which regulations are below the law by
legal force, it cannot have greater force
than the law.

Such a perception is reflected in the
Resolution of the Supreme Court
Plenum on October 10, 2003 Ne5



(paragraph 8), which states: "The rules
of the current international treaty of the
Russian Federation, which agreement
to be bound was adopted in the form of
a federal law, have a priority in appli-
cation in respect of the laws of the
Russian Federation [18].

International treaties of the Russian
Federation, adopted in the form of a
federal law, should not contradict the
federal constitutional laws — it is a
demand of the Constitution (chapter 3
p. 76): "Federal laws cannot contradict
federal constitutional laws." Therefore,
at the conclusion of international trea-
ties the provisions, contradicting the
current federal constitutional laws,
should not be taken, or the relevant
articles of federal constitutional laws
should be pre-altered. Although, there
is a quite small probability of crossing
regulation items, listed in the Constitu-
tion of federal constitutional laws and
international treaties of Russia.

The implementation of international
treaty obligations may be affected by
the Constitutional Court, which is obli-
ged to check the signed international
treaties, as well as constitutionality of
acts, sanctioning the conclusion of
international treaties and determining
the order of their application in the
case of their infringement of consti-
tutional provisions (for example, in the
event of disputes about a competence
of the federal public authorities to
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conclude international treaties). Be-
sides, by checking the concordance of
laws and regulations of international
treaties entered in force for the state,
the Constitutional Court may provide
the fulfillment of the state international
obligations. According to A.N. Tala-
laev, the resolution of the Consti-
tutional Court, in which a law or a
regulation is recognized not to be
corresponding to the RF Constitution,
entails the loss of the act force, but it is
limited only by the domestic sphere
and does not affect the action and the
validity of the international legal treaty
[19].

5. Solution of Conflict Questions

However, what happens if the discre-
pancy between international law norms
and a domestic legal act of a higher
level will be found in the practice of
application of international law norms?
According to L. P. Anufrieva "the
court application of international
treaties, concluded by Russia, may
cause difficulties because of different
interpretations of constitutional pro-
visions and rules of other legal sources.
For instance, from the set of articles of
the Federal Law "On International
Treaties of the Russian Federation™
dated 15 July 1995 (Articles 5, 6, 14,
15), it follows that in the event of the
divergence between domestic norms
and provisions of international treaty,
the norms of the latter are applied only



in the case of its ratification in the
form of a federal law, while the provi-
sions of the Constitution could be
interpreted as referring to any inter-
national treaty [20].

We consider that any arguments on the
legal force of an international treaty,
based on the principle of the hierarchy
(subordination) of national legislation,
would be contrary to the pacta sunt
servanda principle, which was enshri-
ned in the Vienna Convention on the
Law of Treaties and requires con-
scientious implementation of the
current treaty provisions by its mem-
bers regardless to its location in the
system of domestic law. As noted
above, a state cannot refer to domestic
rules as justification for failure to per-
form international treaty norms. The
quite reasonable observation seems to
have B. I. Osminina, who supposes that
different states may use various means
of implementation of international
treaty obligations, allot a special place
for international treaties in a hierar-
chical system of domestic law sources,
have different approach to the problem
of self-execution, direct applicability of
international treaties, but the result
should be the same — they must fulfill
international treaty obligations [21].

Such an interpretation is caused by the
fact that the subjects of international
law and international treaties are the
states as a whole, rather than their
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authorities. The right to conclude inter-
national treaties — is a quality of an
entire state, an element of its interna-
tional legal subjectivity. There is no
norm in an international law that would
require the fulfillment of a specific
constitutional procedure at the conclu-
sion of international treaties by a state.
Therefore, compliance or non-com-
pliance of the domestic laws by a state
cannot affect the obligation of interna-
tional treaties.

A validity of an international treaty and
the treaty itself are the concepts of
international law. That is the reason
why the Vienna Convention, following
the principle of pacta sunt servanda,
determines that a participant cannot
refer to the provisions of its domestic
law as justification for its failure to
perform a treaty. On the other hand, the
Convention allows for two exceptions
when the violation of the domestic law
may cast doubt on the validity of an
international treaty: the violation must
be clear and relate to domestic law
norm of particular importance. This
means the norms, the violation of
which at the conclusion of an interna-
tional treaty could lead to significant
defects of state will (the Constitution,
the principle of authority separation
and the competence of state authorities,
etc.).

However, if the state does not
recognize such violations, then another



State-Partner has also no right to
challenge the validity of a treaty ente-
red into force, referring only to the fact
that the first state has not fulfilled the
provisions of its constitution or other
legal acts. In the case of doubt another
state may refuse an approval or a
ratification of such a treaty and not to
challenge the assurances of the State-
Partner on their compliance with the
laws. This would be a violation of the
sovereignty and dignity of the State.

A deepening cooperation between
international and domestic law is
inevitable during the process of globa-
lization and growing interdependence
of nations. Their harmonious develop-
ment and the strict compliance of the
general principle of the law supremacy
can provide with the successful estab-
lishment of a system of international
relations, the perfection and the secu-
rity of which entirely depends on the
compliance with the principles and
norms of international law.

Conclusions

The legal essence of an international
treaty is an agreement, in which a
mutual will of the participant sides is
realized. A State, pledging to comply
with a standard of an international law,
expects the same from the other states.
The most important part of the
principle of Pacta sunt servanda is the
requirement to exclude the possibility
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of the State references to its domestic
law as justification for failure to
comply with the terms of the treaty.
The other comprehension of this issue
would mean the desire of the state to
unilaterally alter the obligation of a
State to change reciprocally taken
international commitments.

A deepening cooperation between in-
ternational and domestic law s
inevitable during the process of
globalization and growing interdepen-
dence of nations. Their harmonious
development and the strict compliance
of the general principle of the law
supremacy can provide with the suc-
cessful establishment of a system of
international relations, the perfection
and the security of which entirely
depends on the compliance with the
principles and norms of international
law.
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